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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA-2020-0271; Product
Identifier 2017-SW-017-AD; Amendment
39-21259; AD 2020-20-03]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Helicopters Model AS350B2
helicopters. This AD requires
performing a test of the main rotor RPM
(NR) indicator, and depending on the
results, altering the wiring. This AD was
prompted by reports of some NR
indicators displaying incorrect
information. The actions of this AD are
intended to address an unsafe condition
on these products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Airbus Helicopters, 2701 N Forum
Drive, Grand Prairie, TX 75052;
telephone 972-641-0000 or 800—-232—
0323; fax 972—-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. You may view
the service information at the FAA,
Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy., Room 6N-321, Fort Worth, TX
76177. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0271.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0271; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
European Aviation Safety Agency (now
European Union Aviation Safety
Agency) (EASA) AD, any service
information that is incorporated by
reference, any comments received, and
other information. The address for
Docket Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817—-222-5110; email
george.schwab@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to Airbus Helicopters Model
AS350B2 helicopters with a certain
part-numbered NR sensor installed. The
NPRM published in the Federal
Register on March 23, 2020 (85 FR
16279). The NPRM proposed to require
compliance with certain procedures
described in the manufacturer’s service
bulletins. For Model AS350B2
helicopters with an NR sensor part
number 704A37614007 installed, the
NPRM proposed to require, before
further flight, performing a test to
determine if the NR indicator display
changes or drops to zero when the
emergency cut-out control is activated.
If the NR display changes or drops to
zero during the ground run, the NPRM
proposed to require, before further
flight, altering the NR sensor wiring.

The NPRM was prompted by EASA
AD No. 2016-0260, dated December 21,
2016, issued by EASA, which is the
Technical Agent for the Member States
of the European Union, to correct an
unsafe condition for Airbus Helicopters
Model AS350B2 helicopters with a
certain part-numbered NR sensor
installed. EASA advises of several

occurrences where the NR indicator has
displayed incorrect data. According to
EASA, an investigation determined that
whenever the emergency cut-out control
was activated, such as during a practice
autorotation, electrical power to the NR
indicator was lost. The EASA AD states
that this condition, if not detected and
corrected, could result in a significant
increase in pilot workload, disruption of
the autorotation training, and
subsequent reduced control of the
helicopter. To address this unsafe
condition, the EASA AD requires a
functional check of the NR indicator
display, and, if required, altering the
wiring to ensure a dual power supply to
the NR indicator.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received one
comment in support of the NPRM.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is issuing this AD
after evaluating all information
provided by EASA and determining the
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Differences Between This AD and the
EASA AD

The EASA AD requires compliance
within 75 flight hours, within 90 days,
or before the next autorotation training
flight, whichever occurs first. This AD
requires compliance before further flight
due to the critical nature of NR
information for the pilot during an
autorotation.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Helicopters
Alert Service Bulletin No. AS350—
63.00.27, Revision 0, dated May 17,
2016. This service information contains
procedures for performing a functional
check of the NR indicator, and, if
necessary, altering the wiring to add a
direct battery supply to the NR
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indicator. Airbus Helicopters identifies
this alteration as Modification
350A084886.00.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 352 helicopters of U.S. Registry.
The FAA estimates that operators may
incur the following costs in order to
comply with this AD. Labor costs are
estimated at $85 per work-hour.

Performing a functional test of the NR
indicator takes about 0.5 work-hours for
an estimated cost of $43 per helicopter
and $15,136 for the U.S. fleet.

If required, altering the NR sensor
wiring takes about 2 work-hours, and
parts cost about $154, for an estimated
cost of $324 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on helicopters identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866,

2. Will not affect intrastate aviation in
Alaska, and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-20-03 Airbus Helicopters:
Amendment 39-21259; Docket No.
FAA-2020-0271; Product Identifier
2017-SW-017-AD.

(a) Applicability
This AD applies to Airbus Helicopters
Model AS350B2 helicopters, certificated in

any category, with a main rotor RPM (NR)
sensor part number 704A37614007 installed.

(b) Unsafe Condition

This AD defines the unsafe condition as
loss of electrical power to the NR indicator
when the emergency cutout control is
activated. This condition could result in
increased pilot workload and reduced
helicopter control.

(c) Effective Date

This AD becomes effective November 3,
2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Before further flight, perform a ground run-
up with the fuel flow control lever in the
flight gate with the collective control in the
down/locked position. While at flight NR
speed, activate the emergency cut-out control
and observe the NR indicator display value.
If the NR indicator display changes or drops
to zero, before further flight, do the
following:

(1) Alter the NR indicator wiring as
depicted in Figures 1 and 2 of Airbus
Helicopters Alert Service Bulletin No.
AS350-63.00.27, Revision 0, dated May 17,
2016; and,

Note 1 to paragraph (e)(1): Airbus
Helicopters identifies the alteration of the
wiring as Modification 350A084886.00.

(2) Conduct a continuity test to confirm
correct alteration of the wiring.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Standards
Branch, FAA, may approve AMOCs for this
AD. Send your proposal to: George Schwab,
Aviation Safety Engineer, Safety Management
Section, Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5110; email
9-ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (now
European Union Aviation Safety Agency)
(EASA) AD No. 2016—-0260, dated December
21, 2016. You may view the EASA AD on the
internet at https://www.regulations.gov in
Docket No. FAA-2020-0271.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6340, Main Rotor Drive Indicating
System.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Airbus Helicopters Alert Service
Bulletin No. AS350-63.00.27, Revision 0,
dated May 17, 2016.

(i1) [Reserved]

(3) For service information identified in
this AD, contact Airbus Helicopters, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone 972—-641-0000 or 800-232—-0323;
fax 972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 18, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-21415 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0320; Project
Identifier 2019-CE-011-AD; Amendment
39-21248; AD 2020-19-06]

RIN 2120-AA64
Airworthiness Directives; McCauley
Propeller Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
model McCauley Propeller Systems
(McCauley) governors installed on
airplanes. This AD was prompted by
reports of an unapproved variant
McCauley idler gear bearing, part
number (P/N) A—20028, that could be
installed in the affected governors. This
AD requires replacing the governor with
a governor that is eligible for
installation. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
McCauley Propeller Systems, One
Cessna Boulevard, P.O. Box 7704,
Wichita, Kansas 67277; telephone: (800)
621-7767 or (316) 831—-4021; email:
productsupport@txtav.com; internet:
https://mccauley.txtav.com. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—
4148. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0320.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0320; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket

Operations U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Thomas Teplik, Aerospace Engineer,
Wichita ACO Branch, 1801 Airport
Road, Room 100, Wichita, Kansas
67209; telephone: (316) 946—4196; fax:
(316) 946—4107; email: thomas.teplik@
faa.gov or Wichita-COS@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain model McCauley
Propeller Systems (McCauley) governors
installed on airplanes. The NPRM
published in the Federal Register on
April 7, 2020 (85 FR 19399). The NPRM
was prompted by reports from
McCauley that an unapproved variant
idler gear bearing, P/N A-20028, was
installed on certain governors during
production between January 31, 2017,
and September 27, 2018, and may have
been installed on governors in service
after January 31, 2017. The unapproved
variant of the idler gear bearing does not
conform to McCauley drawing
requirements.

All models of McCauley governors
have an idler gear bearing with P/N A—
20028 installed; however, the
unapproved variant of the bearing can
be identified by part marking “BA 59.”
The non-conforming idler gear bearing
could have also been included in the
idler gear assembly (idler gear and
bearing), P/N A-20107, or the governor
overhaul kit, P/N PL-20233 or PL—
20234.

The non-conformity of the bearing
may cause premature failure of the idler
gear bearing. Early symptoms that the
idler gear bearing may fail include
inability of the governor to hold the
selected RPM, hunting, surging, etc. An
investigation identified 23 occurrences
of airplane operation problems related
to erratic governor behavior that may
have resulted from the unapproved idler
gear bearing.

The NPRM proposed to require
replacing an affected governor with a
governor eligible for installation. The
FAA is issuing this AD to prevent
failure of the idler gear bearing, which
could result in failure of the governor,
loss of propeller pitch control, engine
and propeller over speed, engine oil
contamination, and loss of airplane
control.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Supportive Comments

The Civil Aviation Safety Authority
(CASA) of Australia, David Paynter, and
Chartair Pty Ltd supported the NPRM.

Request To Clarify the Applicability

CASA, David Paynter, and Chartair
Pty Ltd requested the FAA clarify the
applicability with respect to the idle
gearing bearings affected by the unsafe
condition.

CASA advised of similar incidents of
premature failure in idler gear bearings
identified by part marking “SCE 59"
and asked whether the FAA has
determined that the unsafe condition
exists or can develop in idler gear
bearings other than those identified
with “BA 59.” David Paynter expressed
concern with governors that have “SCE
59” bearings or bearings with “BA 59”
that do not have any country of origin
stamped on them. Chartair Pty Ltd
stated it has experienced bearing
failures outside of the range identified
in the NPRM. David Paynter and
Chartair Pty Ltd requested the FAA
change the AD to include these
additional bearings.

The FAA disagrees. The A-20028
bearing identified with “BA 59 is an
unapproved bearing that does not
conform to McCauley drawing
requirements. Although the FAA is
aware of failures of bearings other than
those stamped with “BA 59”, these
bearings do not demonstrate the same
unsafe condition as identified in this
AD. The FAA will continue to monitor
McCauley governor field reports for
issues involving bearings other than
those stamped with “BA 59”.

The FAA did not make changes to this
AD as a result of these comments.

Request To Clarify the Required
Actions

The Aircraft Owners and Pilots
Association (AOPA) requested the FAA
clarify paragraph (f), Compliance, of the
NPRM. AOPA stated that the proposed
language in paragraph (f) of the
proposed AD to replace the governor
with a governor eligible for installation
can be misleading and imply that the
governor must be replaced with a new
or overhauled governor regardless of the
status of the existing governor.

The FAA disagrees. Paragraph (f) of
this AD requires compliance, unless
already done. Thus, the AD allows
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operators to take credit for replacing the
governor with a governor eligible for
installation if done before the effective
date of the AD. If the existing governor
does not have an idler gear bearing with
a part marking “BA 59”, then
compliance is already done.

No changes to this AD are necessary
based on this comment.

Request To Clarify the Installation
Prohibition

AOPA requested the FAA clarify the
wording in paragraph (h), Parts
Installation Prohibition, of the NPRM.
AOPA stated the language does not
convey whether replacing the affected
idle gear bearing in the governor
terminates the AD.

The FAA disagrees. This AD does not
require repetitive actions; therefore,
terminating action is inappropriate. The
installation prohibition ensures that
affected governors will not be replaced
with a part that has the unsafe

condition. Once the affected governor is
replaced in accordance with the
requirements of this AD, no further
action is required. The FAA did not
make changes to this AD as a result of
this comment.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously. The FAA has determined
that these changes:

o Are consistent with the proposal in
the NPRM for addressing the unsafe
condition; and

¢ Do not add any burden upon the
public than was already proposed in the
NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed McCauley Alert
Service Bulletin No. ASB273C, dated

ESTIMATED COSTS

January 30, 2019. The service bulletin
contains model and serial number
information to identify the affected
governors. The service bulletin also
contains procedures for removing the
governor from the engine, inspecting the
governor for the unapproved variant
idler gear bearing, replacing the idler
gear bearing or idler gear assembly if
necessary, overhauling the governor if
necessary, and installing a governor on
the engine. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 2,500 governors as installed in
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Remove affected governor ............. 1 work-hour x $85 per hour = $85 | Not Applicable ..........cccceoreerernnenne. $85 $212,500
Install a governor .........cccocceeeiieeenne 1 work-hour x $85 per hour = $85 | See table below .........cccccevvreennn. Variable Unknown
An operator has the option to pay a under warranty, thereby reducing the Regulatory Findings

service center to inspect their existing
governor and replace the idler gear
bearing if necessary or pay to have their
existing governor overhauled. An
operator has the option to purchase a
factory new governor or an overhauled
governor, a feathering/syncing governor
or a non-feathering/syncing governor.
The FAA has no way of knowing what
option an operator may take to obtain a
governor eligible for installation.
Therefore, the FAA has no way of
determining the parts cost on U.S.
operators. The following represents the
estimated parts cost associated with
obtaining a governor.

COST FOR AN ELIGIBLE GOVERNOR

Cost of
Type of governor governor
Factory new non-feathering/
non-syncing governor ....... 2,000
Factory new feathering/
syncing governor ............... 9,000
Overhaul of existing non-
feathering/non-syncing
QOVEINON ..eoiieeeieeeeieeeene 1,000
Overhaul of existing feath-
ering/syncing governor ...... 3,000

According to the manufacturer, some
of the costs of this AD may be covered

cost impact on affected individuals. The
FAA does not control warranty coverage
for affected individuals. As a result, the
FAA has included all costs in this cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of govement.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:
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PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-19-06 McCauley Propeller Systems:
Amendment 39-21248; Docket No.
FAA-2020-0320; Project Identifier
2019-CE-011-AD.

(a) Effective Date
This AD is effective November 3, 2020.

(b) Affected ADs

None.

(c) Applicability

This AD applies to the McCauley Propeller
Systems (McCauley) governors specified in
paragraph (c)(1) or (2) of this AD and
installed on airplanes, certificated in any
category.

(1) Models listed in table 2 of McCauley
Alert Service Bulletin No. ASB273C, dated
January 30, 2019 (McCauley ASB273C) with
a serial number from 170061 through 180501,
excluding the serial numbers listed in table
1 of McCauley ASB273C; or

(2) Models listed in table 2 of McCauley
ASB273C, with any serial number, that have
an installation date after January 31, 2017, or
an installation date that cannot be
determined.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 61, Propellers.

(e) Unsafe Condition

This AD was prompted by reports of an
unapproved variant idler gear bearing,
McCauley part number (P/N) A-20028,
installed on governors. All models of
McCauley governors have a bearing with P/
N A-20028 installed; however, the
unapproved variant can be identified with
the part marking “BA 59.” The FAA is
issuing this AD to prevent failure of the idler
gear bearing. This failure could result in
failure of the governor, loss of propeller pitch
control, engine and propeller over speed,
engine oil contamination, and loss of control
of the airplane.

(f) Compliance

Unless already done, within 50 hours time-
in-service after the effective date of this AD
or within 24 months after the effective date
of this AD, whichever occurs first, replace
the governor with a governor eligible for
installation.

Note 1 to paragraph (f) of this AD: Any
model McCauley governor that is stamped
with the letter B, as specified in the
Accomplishment Instructions in McCauley
ASB273C, has already complied with the
requirements of this AD.

(g) Definition

For the purposes of this AD, a governor
eligible for installation is defined as a
governor that does not have an idler gear
bearing with a part marking “BA 59”
installed.

(h) Parts Installation Prohibition

As of the effective date of this AD, do not
install on any airplane a McCauley governor
unless it is a governor eligible for
installation.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Thomas Teplik, Aerospace Engineer,
Wichita ACO Branch, 1801 Airport Road,
Room 100, Wichita, Kansas 67209; telephone:
(316) 946—4196; fax: (316) 946—4107; email:
thomas.teplik@faa.gov or Wichita-COS@
faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) McCauley Alert Service Bulletin No.
ASB273C, dated January 30, 2019.

(ii) [Reserved]

(3) For McCauley Propeller Systems service
information identified in this AD, contact
McCauley Propeller Systems, One Cessna
Boulevard, P.O. Box 7704, Wichita, Kansas
67277; telephone: (800) 621-7767 or (316)
831-4021; email: productsupport@txtav.com;
internet: https://mccauley.txtav.com.

(4) You may view this service information
at FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329-4148.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 4, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020—21440 Filed 9-28-20; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0203; Product
Identifier 2019-NM-142-AD; Amendment
39-21256; AD 2020-19-13]

RIN 2120-AA64

Airworthiness Directives; Bombardier,
Inc., Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Bombardier, Inc., Model CL-600-1A11
(600), CL-600—2A12 (601), and CL-600—
2B16 (601-3A, 601-3R, and 604
Variants) airplanes. This AD was
prompted by a report that fast and easy
access to the portable oxygen bottle may
be prevented by the portable oxygen
bottle installation’s upper bracket latch
assembly catching on the pressure gauge
tube or on the pressure gauge bezel of
the portable oxygen bottle. This AD
requires a check to identify the
manufacturer and part number of the
portable oxygen bottle installation, and,
if necessary, modification of the
portable oxygen bottle installation. The
FAA is issuing this AD to address the
unsafe condition on these products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Bombardier, Inc., 200 Cote-Vertu Road
West, Dorval, Québec H4S 2A3, Canada;
North America toll-free telephone 1-
866—538—1247 or direct-dial telephone
1-514-855-2999; email ac.yul@
aero.bombardier.com; internet https://
www.bombardier.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
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https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0203.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0203; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7323; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2019-26, dated July 9, 2019 (also
referred to as the Mandatory Continuing
Airworthiness Information, or “‘the
MCATI”), to correct an unsafe condition
for certain Bombardier, Inc., Model CL—-
600-1A11 (600), CL-600-2A12 (601),
and CL-600-2B16 (601-3A, 601-3R,
and 604 Variants) airplanes. You may
examine the MCAI in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0203.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain Bombardier, Inc., Model
CL-600-1A11 (600), CL-600-2A12
(601), and CL-600-2B16 (601-3A, 601—
3R, and 604 Variants) airplanes. The
NPRM published in the Federal
Register on March 23, 2020 (85 FR
16284). The NPRM was prompted by a
report that fast and easy access to the

portable oxygen bottle may be prevented
by the portable oxygen bottle
installation’s upper bracket latch
assembly catching on the pressure gauge
tube or on the pressure gauge bezel of
the portable oxygen bottle. The NPRM
proposed to require a check to identify
the manufacturer and part number of
the portable oxygen bottle installation,
and, if necessary, modification of the
portable oxygen bottle installation. The
FAA is issuing this AD to address the
portable oxygen bottle installation’s
upper bracket latch assembly catching
on the pressure gauge tube or on the
pressure gauge bezel of the portable
oxygen bottle, which, if not detected
and corrected, could prevent fast and
easy access to the portable oxygen bottle
in an emergency situation. See the
MCAI for additional background
information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comment received on the NPRM and
the FAA’s response to each comment.

Support for the NPRM

An anonymous commenter had no
objection to the NPRM.

Request To Revise or Clarify the
Applicability of Paragraph (i) of the
Proposed AD

NetJets requested that the FAA either
revise the language in the first sentence
of paragraph (i) of the proposed AD to
clearly state that the paragraph applies
to airplanes having a serial number of
6119 and below that is not listed in
section 1.A. of the applicable
Bombardier service information
specified in figure 1 to paragraphs (g),
(h), and (i) of the proposed AD, or that
the FAA clarify paragraph (c)(3) of the
proposed AD to state that all serial
numbers are affected.

The FAA agrees to clarify. Paragraph
(i) of the proposed AD is applicable to
only airplanes having the serial
numbers specified in paragraph (c) of
this AD, but not listed in section 1.A. of
the applicable Bombardier service
information specified in figure 1 to
paragraphs (g), (h), and (i) of this AD,
and equipped with specified part

numbers of Scott (Avox/Zodiac) 5500 or
5600 series 11 cubic foot portable
oxygen bottle(s). As such, any serial
number not specified in paragraph (c)(3)
of this AD for Bombardier Inc. Model
CL-600-2B16 (601-3A, 601-3R, and
604 Variants) airplanes, is not affected
by paragraph (i) of this AD. The FAA
has not changed this AD in this regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier has issued the following
service information:

e Bombardier Service Bulletin 600—
0772, dated June 29, 2018;

¢ Bombardier Service Bulletin 601—
0646, dated June 29, 2018;

¢ Bombardier Service Bulletin 604—
35—-006, dated June 29, 2018;

¢ Bombardier Service Bulletin 605—
35—-005, dated June 29, 2018; and

e Bombardier Service Bulletin 650—
35—-001, dated June 29, 2018.

This service information describes
procedures for a check to identify the
manufacturer and part number of the
portable oxygen bottle installation, and,
if necessary, modification of the
portable oxygen bottle installation.
These documents are distinct since they
apply to different airplane models. This
service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

We estimate that this AD affects 188
airplanes of U.S. registry. We estimate
the following costs to comply with this
AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

3 work-hours x $85 per hour = $255 per installation ......

$1,530 per installation

$1,785 per installation

$335,580 per installation.
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action”” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,

on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding

the following new airworthiness

directive (AD):

2020-19-13 Bombardier, Inc.: Amendment
39-21256; Docket No. FAA—-2020-0203;
Product Identifier 2019-NM-142—AD.

(a) Effective Date
This AD is effective November 3, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to the Bombardier, Inc.,
airplanes identified in paragraphs (c)(1)
through (3) of this AD, certificated in any
category, equipped with Scott (Avox/Zodiac)
5500 or 5600 series 11 cubic foot portable
oxygen bottle(s) with upper bracket part
number (P/N) 36758-02, P/N 36758—12 or

P/N H3-2091-1 installed at the neck of the
bottle(s).

(1) Model CL-600-1A11 (600) airplanes,
serial numbers 1004 through 1085 inclusive.
(2) Model CL-600-2A12 (601) airplanes,
serial numbers 3001 through 3066 inclusive.

(3) Model CL—600-2B16 (601—-3A, 601—3R,
and 604 Variants) airplanes, serial numbers
5001 through 5194 inclusive, 5301 through
5665 inclusive, 5701 through 5988 inclusive,
and 6050 through 6119 inclusive.

(d) Subject

Air Transport Association (ATA) of
America Code 35, Oxygen.

(e) Reason

This AD was prompted by a report that fast
and easy access to the portable oxygen bottle
may be prevented by the portable oxygen
bottle installation’s upper bracket latch
assembly catching on the pressure gauge tube
or on the pressure gauge bezel of the portable
oxygen bottle. The FAA is issuing this AD to
address this condition, which, if not detected
and corrected, could prevent fast and easy
access to the portable oxygen bottle in an
emergency situation.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Portable Oxygen Bottle Check

For airplanes with a serial number listed in
Section 1.A. of the applicable Bombardier
service information specified in figure 1 to
paragraphs (g), (h), and (i) of this AD: Within
60 months after the effective date of this AD,
check each portable oxygen bottle
installation to determine the manufacturer
and part number, in accordance with
paragraph 2.B. of the Accomplishment
Instructions of the applicable Bombardier
service information specified in figure 1 to
paragraphs (g), (h), and (i) of this AD.
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Figure 1 to paragraphs (g), (h), and (i) — Service Information References

Airplane Model

Bombardier Service Information

Model CL-600-1A11

Bombardier Service Bulletin 600-0772,
dated June 29, 2018

Model CL-600-2A12

Bombardier Service Bulletin 601-0646,
dated June 29, 2018

Model CL-600-2B16

Bombardier Service Bulletin 601-0646,
dated June 29, 2018

Model CL-600-2B16

Bombardier Service Bulletin 604-35-006,
dated June 29, 2018

Model CL-600-2B16

Bombardier Service Bulletin 605-35-005,
dated June 29, 2018

Model CL-600-2B16

Bombardier Service Bulletin 650-35-001,
dated June 29, 2018

(h) Bracket Modifications

If, during the inspection specified in
paragraph (g) of this AD, any portable oxygen
bottle is found to be manufactured by Scott
(Avox/Zodiac) and is a 5500 or 5600 series
11 cubic foot bottle, with upper bracket P/N
36758-02, 36758—12, or H3—-2091-1 installed
at the neck of the bottle: Modify the portable
oxygen bottle brackets in accordance with
paragraph 2.C. of the Accomplishment
Instructions of the applicable Bombardier
service information specified in figure 1 to
paragraphs (g), (h), and (i) of this AD.

(i) Portable Oxygen Bottle Check and
Corrective Actions for Airplanes Not Listed
in the Service Information

For airplanes with a serial number that is
not listed in section 1.A. of the applicable
Bombardier service information specified in
figure 1 to paragraphs (g), (h), and (i) of this
AD: Within 60 months after the effective date
of this AD, check each portable oxygen bottle
installation to determine the manufacturer
and part number and accomplish corrective
actions in accordance with the procedures
specified in paragraph (j)(2) of this AD.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCGs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,

send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—5531. Before
using any approved AMOG, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or Bombardier, Inc.’s TCCA Design
Approval Organization (DAO). If approved by
the DAO, the approval must include the
DAO-authorized signature.

(k) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2019-26, dated July 9, 2019, for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2020-0203.

(2) For more information about this AD,
contact Darren Gassetto, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, NY 11590; telephone 516—-228-
7323; fax 516—794-5531; email 9-avs-nyaco-
cos@faa.gov.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference

(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Bombardier Service Bulletin 600-0772,
dated June 29, 2018.

(i) Bombardier Service Bulletin 601-0646,
dated June 29, 2018.

(iii) Bombardier Service Bulletin 604—35—
006, dated June 29, 2018.

(iv) Bombardier Service Bulletin 605—35—
005, dated June 29, 2018.

(v) Bombardier Service Bulletin 650-35—
001, dated June 29, 2018.

(3) For service information identified in
this AD, contact Bombardier, Inc., 200 Cote-
Vertu Road West, Dorval, Québec H4S 2A3,
Canada; North America toll-free telephone 1—
866-538-1247 or direct-dial telephone 1—
514-855—2999; email ac.yul@
aero.bombardier.com; internet https://
www.bombardier.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued on September 10, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-21420 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0853; Project
Identifier AD-2020-00588—-E; Amendment
39-21260; AD 2020-20-04]

RIN 2120-AA64

Airworthiness Directives; Rolls-Royce
Corporation (Type Certificate
Previously Held by Allison Engine
Company) Turboprop Engines

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all
Rolls-Royce Corporation (RRC) AE
2100D3 model turboprop engines. This
AD requires revising the airworthiness
limitations section (ALS) of the RRC AE
2100D3 Maintenance Manual and the
operator’s approved continuous
airworthiness maintenance program.
This AD was prompted by a report of a
propeller gearbox (PGB) development
test in which high vibration occurred
due to a fatigue crack that initiated in
the propeller shaft. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective October 14,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of October 14, 2020.

The FAA must receive comments on
this AD by November 13, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For service information identified in
this final rule, contact Rolls-Royce
Corporation, 450 South Meridian Street,
Mail Code NB—-01-06, Indianapolis, IN
46225; phone: 317-230-1667; email:
CMSEindyOSD@rolls-royce.com;
internet: www.rolls-royce.com. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0853.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0853; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The street address for the
Docket Operations is listed above.

FOR FURTHER INFORMATION CONTACT: Kyri
Zaroyiannis, Aerospace Engineer,
Chicago ACO, FAA, 2300 E Devon Ave.,
Des Plaines, IL 60018; phone: (847) 294—
7836; fax: (847) 294—-7834; email:
kyri.zaroyiannis@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

The FAA was informed by the
manufacturer that a PGB development
test was stopped due to high vibration
caused by a fatigue crack that initiated
in the PGB shaft and carrier assembly.
The fatigue crack initiated in a broach
slot of the PGB shaft. The manufacturer
determined the need to apply life limits
to the PGB shaft and carrier assembly,
which has not previously been a life-
limited part. To track these parts, the
manufacturer determined the need to
assign usage hours to PGB shaft and
carrier assemblies that already have
time in service.

An examination by the manufacturer
of Material Review Board records also
identified two PGB shaft and carrier
assemblies that were accepted with
reduced material properties prior to
their reclassification as a life limited
part requiring reduced lives. The
manufacturer applied reduced life limits
to these PGB shaft and carrier

assemblies. In addition, a review of
shop repair records by the manufacturer
identified a number of PGB shaft and
carrier assemblies that received a
keylock stud repair introducing
unacceptable unused ‘“‘keyslots” that
can cause stress concentration and
reduced life. The manufacturer requires
either rework or removal of these PGB
shaft and carrier assemblies.

The FAA determined that updating
the ALS of the RRC AE 2100D3
Maintenance Manual and the continued
airworthiness maintenance program for
the affected RRC 2100D3 model
turbofan engines is the most effective
way to address the unsafe condition
pertaining to fatigue cracks in the PGB
shaft and carrier assembly. These ALS
updates apply life limits to PGB shaft
and carrier assemblies installed on RRC
AE 2100D3 model turbofan engines.
Certain part numbered PGB shaft and
carrier assemblies with reduced material
properties were assigned reduced life
limits. To track these parts, the ALS
updates require assignment of usage
hours to the PGB shaft and carrier
assembly no later than the next engine
shop visit for all RRC AE model
turboprop engines. Depending on the
part and serial number of the PGB shaft
and carrier assembly, the updates to the
ALS requires reidentification or removal
of the PGB shaft and carrier assembly.

This condition, if not addressed,
could result in loss of the propeller,
damage to the engine, and damage to the
airplane. The FAA is issuing this AD to
address the unsafe condition on these
products.

FAA’s Determination

The FAA is issuing this AD because
the agency evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Task 05—-11-00—
800-801, dated June 20, 2018 of the
Airworthiness Limitations System
Description Section-801, RRC AE
2100D3 Maintenance Manual (“Task
05-11-00-800-801") and Task 05-12—
11-800-802, dated June 1, 2020 of the
Propeller Gearbox System Component
Life Limits Systems Description
Section-802, RRC AE 2100D3
Maintenance Manual (‘“Task 05-12—11—
800-802"").

Task 05-11-00-800-801 specifies: (1)
Assignment of usage hours to the PGB
shaft and carrier assemblies; (2)
reworking confirmed blind hole
configured PGB shaft and carrier
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assemblies to the through-hole
controlled keyslot configuration; and (3)
reidentifying through-hole PGB shaft
and carrier assemblies to a new part
number.

Task 05-12—11-800-802 specifies: (1)
Assignment of new life limits to the
PGB shaft and carrier assemblies; (2)
decreasing the life limit for PGB shaft
and carrier assemblies found to have
reduced material properties; and (3)
replacing PGB shaft and carrier
assemblies that have received a keylock
stud repair which introduced
unacceptable unused keyslots.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

The FAA reviewed RRC Alert Service
Bulletin (ASB) AE2100D3-A-72-256,
Revision 3, dated January 15, 2018; AE
2100D3-A-72-313, Revision 1, dated
May 28, 2018; RRC ASB AE 2100D3-A—
72—-314, Revision 0, dated January 15,
2018; RRC ASB AE 2100D3-A-72-315,
Revision 2, dated July 13, 2018; RRC
ASB AE 2100D3-A-72-324, Revision 0,
dated November 26, 2019; and RRC ASB
AE 2100D3-A-72-325, Revision 0,
dated November 26, 2019.

RRC ASB AE2100D3-A-72-256,
Revision 3, dated January 15, 2018,
describes procedures for re-work of
certain PGB shaft and carrier
assemblies.

RRC ASB AE 2100D3-A-72-313
describes procedures for assigning usage
hours to the PGB shaft and carrier
assemblies.

RRC ASB AE 2100D3-A-72-314
describes procedures for reworking PGB
shaft and carrier assemblies from the
blind hole to the preferred through hole
controlled keyslot configuration.

RRC ASB AE 2100D3-A-72-315
describes procedures for reidentifying
PGB shaft and carrier assemblies which
are of the preferred through hole
controlled keyslot configuration.

RRC ASB AE 2100D3-A-72-324
establishes a decrease in life limit of
10,525 hours for PGB shaft and carrier
assemblies, with (S/Ns) CU32063 and
CU32071, which were found to have
reduced material properties.

RRC ASB AE 2100D3-A-72-325
describes procedures for reworking or

replacing PGB shaft and carrier
assemblies, listed in Table 1 of RRC
ASB AE 2100D3-72—A-325, that have
received a keylock stud repair which
introduced unacceptable unused
keyslots.

AD Requirements

This AD requires revising the ALS of
the AE 2100D3 Maintenance Manual
and the operator’s approved continuous
airworthiness maintenance program.

Justification for Inmediate Adoption
and Determination of the Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause,” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
providing notice and seeking comment
prior to issuance. Further, section
553(d) of the APA authorizes agencies to
make rules effective in less than 30
days, upon a finding of good cause.

The FAA has found the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because no domestic operators use
this product. It is unlikely that the FAA
will receive any adverse comments or
useful information about this AD from
U.S. operators. Accordingly, notice and
opportunity for prior public comment
are unnecessary, pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the
foregoing reasons, the FAA finds that
good cause exists pursuant to 5 U.S.C.
553(d) for making this amendment
effective in less than 30 days.

Comments Invited

The FAA invites you to send any
written data, views, or arguments about
this final rule. Send your comments to
an address listed under the ADDRESSES
section. Include the docket number
FAA-2020-0853 and Project Identifier
AD-2020-00588-E at the beginning of
your comments. The most helpful
comments reference a specific portion of
the proposal, explain the reason for any
recommended change, and include
supporting data. The FAA will consider
all comments received by the closing
date and may amend this final rule
because of those comments.

ESTIMATED COSTS

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this final rule.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this final rule
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this final rule, it is
important that you clearly designate the
submitted comments as CBI. Please
mark each page of your submission
containing CBI as “PROPIN.” The FAA
will treat such marked submissions as
confidential under the FOIA, and they
will not be placed in the public docket
of this final rule. Submissions
containing CBI should be sent to Kyri
Zaroyiannis, Aerospace Engineer,
Chicago ACO, FAA, 2300 E Devon Ave.,
Des Plaines, IL 60018. Any commentary
that the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Regulatory Flexibility Act

The requirements of the Regulatory
Flexibility Act (RFA) do not apply when
an agency finds good cause pursuant to
5 U.S.C. 553 to adopt a rule without
prior notice and comment. Because the
FAA has determined that it has good
cause to adopt this rule without notice
and comment, RFA analysis is not
required.

Costs of Compliance

The FAA estimates that this AD
affects 0 engines installed on airplanes
of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Insert Task 05—-12—-11-800-801 into RRC AE 2100D3 Main- | 0.5 work-hours x $85 per $0 $42.50 $0
tenance Manual. hour = $42.50.
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ESTIMATED COsTS—Continued
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Insert Task 05-12—-11-800-802 into RRC AE 2100D3 Main- | 0.5 work-hours x $85 per 0 42.50 0
tenance Manual. hour = $42.50.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. “Subtitle VII:
Aviation Programs” describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-20-04 Rolls-Royce Corporation (Type
Certificate previously held by Allison
Engine Company): Amendment 39—
21260; Docket No. FAA-2020-0853;
Project Identifier AD—2020-00588-E.

(a) Effective Date
This AD is effective October 14, 2020.

(b) Affected ADs
None.
(c) Applicability
This AD applies to all Rolls-Royce

Corporation (RRC) AE 2100D3 model
turboprop engines.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7210, Turbine Engine Reduction Gear.

(e) Unsafe Condition

This AD was prompted by a fatigue crack
that initiated in the propeller shaft during a
propeller gearbox (PGB) development test
that induced high vibrations. The FAA is
issuing this AD to prevent loss of the
propeller. The unsafe condition, if not
addressed, could result in damage to the
engine and damage to the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) Within 30 days after the effective date
of this AD, revise the RRC AE 2100D3
Maintenance Manual (‘‘the Manual”’) and the
operator’s existing approved continuous
airworthiness maintenance program by
inserting:

(i) Task 05—11-00-800-801, dated June 20,
2018, into Airworthiness Limitations System
Description Section-801; and

(ii) Task 05-12—-11-800-802, dated June 1,
2020, into Propeller Gearbox System
Component Life Limits Systems Description
Section-802 in the Manual.

(2) Thereafter, except as provided in
paragraph (h) of this AD, no alternative
replacement times or structural inspection
intervals may be approved for this PGB shaft
and carrier assembly.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Chicago ACO, FAA, has
the authority to approve AMOGCs for this AD,

if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,

send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (i) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) Related Information

For more information about this AD,
contact or more information about this AD,
contact Kyri Zaroyiannis, Aerospace
Engineer, Chicago ACO, FAA, 2300 E. Devon
Avenue, Des Plaines, IL 60018; phone: (847)
294-7836; fax: (847) 294—7834; email:
kyri.zaroyiannis@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Task 05-11-00-800-801, dated June 20,
2018 of Airworthiness Limitations System
Description Section-801, Rolls-Royce
Corporation (RRC) AE 2100D3 Maintenance
Manual.

(ii) Task 05-12—11-800-802, dated June 1,
2020 of Propeller Gearbox System
Component Life Limits Systems Description
Section-802, RRC AE 2100D3 Maintenance
Manual.

(3) For RRC service information identified
in this AD, contact Rolls-Royce Corporation,
450 South Meridian Street, Mail Code NB—
01-06, Indianapolis, IN 46225; phone: 317—
230-1667; email: CMSEindyOSD@rolls-
royce.com; internet: www.rolls-royce.com.

(4) You may view this referenced service
information at the FAA, Airworthiness
Products Section, Operational Safety Branch,
1200 District Avenue, Burlington, MA 01803.
For information on the availability of this
material at the FAA, call 781-238-7759.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email: fedreg.legal@nara.gov, or go to:
https://www.archives.gov/federal-register/cfr/
ibr-locations.html.

Issued on September 18, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-21377 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0413; Product
Identifier 2017-SW-018—-AD; Amendment
39-21258; AD 2020-20-02]

RIN 2120-AA64
Airworthiness Directives; Leonardo
S.p.a. Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for
Leonardo S.p.a. (Leonardo) Model
A109E, A109S, and AW109SP
helicopters. This AD requires inspecting
each fire extinguisher bottle for a crack.
This AD was prompted by a report of a
cracked fire extinguisher bottle. The
actions of this AD are intended to
address an unsafe condition on these
products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain documents listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Leonardo, Emanuele Bufano, Head of
Airworthiness, Viale G.Agusta 520,
21017 C.Costa di Samarate (Va) Italy;
telephone +39-0331-225074; fax +39—
0331-229046; or at https://
www.leonardocompany.com/en/home.
You may view the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0413.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0413; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
European Aviation Safety Agency (now
European Union Aviation Safety
Agency) (EASA) AD, any service
information that is incorporated by
reference, any comments received, and
other information. The street address for
Docket Operations is U.S. Department of

Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Eric
Haight, Aviation Safety Engineer,
Regulations and Policy Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5110;
eric.haight@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to Leonardo Model A109E,
A109S, and AW109SP helicopters with
a fire extinguisher bottle part number
(P/N) 27300-1 installed. The NPRM
published in the Federal Register on
April 23, 2020 (85 FR 22686). The
NPRM proposed to require repetitively
inspecting the weld beads of each fire
extinguisher bottle P/N 27300-1
assembly for a crack. If there is a crack,
the NPRM proposed to require replacing
the fire extinguisher bottle before
further flight. The NPRM also proposed
to prohibit the installation of a fire
extinguisher bottle P/N 27300-1 on any
helicopter unless it has met the
requirements of this AD. The proposed
requirements were intended to detect a
crack on a fire extinguisher bottle
bypass outlet assembly, which could
result in failure of the fire extinguishing
system in the event of a fire in the
engine area and subsequent loss of
control of the helicopter.

The NPRM was prompted by EASA
AD No. 2016-0261R1, dated February
13, 2020, issued by EASA, which is the
Technical Agent for the Member States
of the European Union, to correct an
unsafe condition for Leonardo Model
A109LUH, A109E, A109S, and
AW109SP helicopters. EASA advises
that a fractured bypass outlet assembly
(assembly), which is a component of fire
extinguishing bottle P/N 27300-1, was
found during maintenance on a Model
AW109SP helicopter. EASA states that
this condition, if not detected and
corrected, could affect the capability of
the fire extinguishing system to
extinguish a fire in the engine area,
resulting in damage to the helicopter
and injury to any occupants. To address
this unsafe condition, the EASA AD
requires repetitive inspections of the
assembly, and if there is a crack,
replacing the fire extinguisher bottle.
Due to similarity of design, EASA
advises other helicopter models may be
subject to the same unsafe condition.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule, but the FAA did not
receive any comments on the NPRM or
on the determination of the cost to the
public.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the
European Union, EASA has notified the
FAA of the unsafe condition described
in its AD. The FAA is issuing this AD
after evaluating all of the information
provided by EASA and determining the
unsafe condition exists and is likely to
exist or develop on other helicopters of
the same type designs and that air safety
and the public interest require adopting
the AD requirements as proposed.

Interim Action

The FAA considers this AD to be an
interim action. If final action is later
identified, the FAA might consider
further rulemaking.

Differences Between This AD and the
EASA AD

The EASA AD applies to Model
A109LUH helicopters; this AD does not
as that model helicopter is not type
certificated in the U.S.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Leonardo
Helicopters Bollettino Tecnico (BT) No.
109EP-152 for Model A109E
helicopters, BT No. 1095-073 for Model
A109S helicopters, and BT No. 109SP—
108 for Model AW109SP helicopters, all
dated December 15, 2016. The FAA also
reviewed Leonardo Helicopters Alert
Service Bulletin No. 109S-073, Revision
A, dated November 23, 2018 for Model
A109S helicopters. This service
information contains procedures for
inspecting the assembly for a crack and
replacing the fire extinguishing bottle if
there is a crack.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 107 helicopters of U.S. Registry.
The FAA estimates that operators may
incur the following costs in order to
comply with this AD. Labor costs are
estimated at $85 per work-hour.

Inspecting both assemblies requires
about 2 work-hours, for an estimated
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cost of $170 per helicopter and $18,190
for the U.S fleet, per inspection cycle.

Replacing a fire extinguishing bottle
requires about 3 work-hours and parts
cost about $6,432, for an estimated cost
of $6,687 per helicopter.

According to Leonardo’s service
information, some of the costs of this
AD may be covered under warranty,
thereby reducing the cost impact on
affected individuals. The FAA does not
control warranty coverage by Leonardo.
Accordingly, the FAA has included all
costs in this cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on helicopters identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,

the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-20-02 Leonardo S.p.a.: Amendment
39-21258; Docket No. FAA—2020-0413;
Product Identifier 2017-SW-018-AD.

(a) Applicability

This AD applies to Leonardo S.p.a. Model
A109E, A109S, and AW109SP helicopters,
certificated in any category, with a fire
extinguisher bottle part number (P/N) 27300—
1 installed.

Note 1 to paragraph (a): Fire extinguisher
bottle P/N 27300—1 may be installed as part
of fire extinguisher kit P/N 109-0811-39—
103, P/N 109-0811-39-107, or P/N 109—
0811-39-109.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack on a fire extinguisher bottle bypass
outlet assembly. This condition could result
in failure of the fire extinguishing system in
the event of a fire in the engine area and
subsequent loss of control of the helicopter.

(c) Effective Date

This AD becomes effective November 3,
2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

(1) Within 25 hours time-in-service (TIS)
and thereafter at intervals not to exceed 200
hours TIS, using a mirror and a light, inspect
the weld beads of each fire extinguisher
bottle bypass outlet assembly for a crack in
the areas depicted in Figure 2 of Leonardo
Helicopters Bollettino Tecnico (BT) No.
109EP-152, BT No. 109S-073, or BT No.
109SP-108, each dated December 15, 2016,
or Alert Service Bulletin No. 109S-073
Revision A, dated November 23, 2018, as
applicable to your model helicopter. Pay
particular attention to each circled area. If
there is a crack, before further flight, replace
the fire extinguisher bottle.

(2) After the effective date of this AD, do
not install a fire extinguisher bottle P/N
27300-1 on any helicopter unless it has been
inspected as required by paragraph (e)(1) of
this AD.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Rotorcraft Standards
Branch, FAA, may approve AMOCs for this
AD. Send your proposal to Eric Haight,

Aviation Safety Engineer, Regulations and
Policy Section, Rotorcraft Standards Branch,
FAA, 10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817—-222-5110; email
9-ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
European Aviation Safety Agency (now
European Union Aviation Safety Agency)
(EASA) AD No. 2016—0261R1, dated
February 13, 2020. You may view the EASA
AD on the internet at https://
www.regulations.gov in Docket No. FAA—
2020-0413.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 2620, Extinguishing System.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Leonardo Helicopters Alert Service
Bulletin No. 109S-073, Revision A, dated
November 23, 2018.

(ii) Leonardo Helicopters Bollettino
Tecnico (BT) No. 109EP-152, dated
December 15, 2016.

(iii) Leonardo Helicopters BT No. 109S—
073, dated December 15, 2016.

(iv) Leonardo Helicopters BT No. 109SP—
108, dated December 15, 2016.

(3) For service information identified in
this AD, contact Leonardo, Emanuele Bufano,
Head of Airworthiness, Viale G.Agusta 520,
21017 G.Costa di Samarate (Va) Italy;
telephone +39-0331-225074; fax +39-0331—
229046; or at https://
www.leonardocompany.com/en/home.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on September 18, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020—-21414 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-0412; Product
Identifier 2018-CE-030-AD; Amendment
39-21253; AD 2020-19-10]

RIN 2120-AA64

Airworthiness Directives; Piaggio Aero
Industries S.p.A.

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for Piaggio
Aero Industries S.p.A. Model P-180
airplanes. This AD results from
mandatory continuing airworthiness
information (MCAI) issued by an
aviation authority of another country to
identify and correct an unsafe condition
on an aviation product. The MCAI
describes the unsafe condition as
insufficient sealing of a steering select/
bypass valve installed in the nose
landing gear (NLG) manifold. The FAA
is issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact
Piaggio Aero Industries S.p.A,
Airworthiness Office, Via Pionieri e
Aviatori d’Italia snc, 16154 Genova,
Italy; phone: +39 010 0998046; email:
airworthiness@piaggioaerospace.it; and
internet: https://
www.piaggioaerospace.it/en/customer-
support. You may review this
referenced service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—
4148. It is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0412.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0412; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,

any comments received, and other
information. The address for Docket
Operations is Docket Operations, U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT:
Mike Kiesov, Aerospace Engineer, FAA,
General Aviation & Rotorcraft Section,
International Validation Branch, 901
Locust, Room 301, Kansas City,
Missouri 64106; telephone: (816) 329—
4144; fax: (816) 329—4090; email:
mike.kiesov@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all Piaggio Aero Industries
S.p.A. Model P-180 airplanes. The
NPRM published in the Federal
Register on June 5, 2019 (84 FR 26025).
The NPRM proposed to correct an
unsafe condition for the specified
products and was based on mandatory
continuing airworthiness information
(MCAI) originated by the European
Aviation Safety Agency (EASA), which
is the Technical Agent for the Member
States of the European Union. EASA
issued AD No. 2017-0229, dated
November 21, 2017 (referred to after this
as ‘“‘the MCAI”), which states:

An occurrence was reported of finding
insufficient sealing of a Steering Select/
Bypass Valve installed on the nose landing
gear (NLG) Steering Manifold of a P.180
aeroplane.

This condition, if not detected and
corrected, could lead to uncommanded
deflection of the NLG wheel, possibly
resulting in reduced control of the aeroplane
on the ground, with consequent damage to
the aeroplane and injury to occupants.

To address this potential unsafe condition,
PAI issued Service Bulletin (SB) 80-0325 to
provide inspection and rectification
instructions.

For the reason described above, this
[EASA] AD requires a leak test of the NLG
Steering Manifold and, depending on the
finding(s), accomplishment of applicable
corrective action(s). This [EASA] AD also
requires amendment of the applicable
Aircraft Flight Manual (AFM).

The MCAI further notes that airplanes
with NLG steering manifold part
number 72608 installed are known to
include manufacturing serial numbers
1001, 3001, 3003, 3004, 3006, 3007, and
3008, and also include airplanes that
have incorporated Piaggio Aerospace
Service Bulletin No. 80—0425, Revision
0, dated March 30, 2017, and Piaggio
Aerospace Service Bulletin No. 80—
0454, Revision 0, March 6, 2017. You

may examine the MCAI on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0412.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. No comments were
received on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Piaggio Aerospace
Service Bulletin No. 80-0325, Revision
0, dated August 10, 2017 (SB 80-0325),
and Piaggio Aerospace P.180 AVANTI
II/EVO Temporary Change No. 89, dated
August 30, 2017 (Temporary Change
89), to the airplane flight manual (AFM).
SB 80-0325 contains procedures for
doing a NLG steering manifold leakage
test. Temporary Change 89 contains
emergency operating procedures for the
pilot to follow if the NLG steering
system fails. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Other Related Service Information

The FAA reviewed Piaggio Aerospace
Service Bulletin No. 80-0425, Revision
0, dated March 30, 2017 (SB 80-0425);
Piaggio Aerospace Service Bulletin No.
80-0454, Revision 0, March 6, 2017 (SB
80-0454); and Temporary Change No.
89 Errata Corrige, dated December 20,
2017 (Temporary Change 89EC). SB 80—
0425 and SB 80—0454 both contain
procedures for replacing the main
landing gear and the NLG steering
system on the applicable airplanes.
Temporary Change 89EC revises the
cover page of Temporary Change 89 to
clarify the applicability of the change.

Costs of Compliance

The FAA estimates that this AD will
affect 130 products of U.S. registry. The
FAA also estimates that it will take
about 2.5 work-hours per product to
comply with the basic requirements of
this AD. The average labor rate is $85
per work-hour.

Based on these figures, the FAA
estimates the cost of this AD on U.S.
operators to be $27,625, or $212.50 per
product.
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If necessary, the FAA estimates that
replacing a NLG steering manifold
would take about 10 work-hours and
require parts costing $50,058, for a cost
of $50,908 per product. The FAA has no
way of determining the number of
products that may need these actions.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-19-10 Piaggio Aero Industries S.p.A.:
Amendment 39-21253; Docket No.
FAA-2019-0412; Product Identifier
2018—CE—-030-AD.

(a) Effective Date
This AD is effective November 3, 2020.

(b) Affected ADs
None.
(c) Applicability
This AD applies to Piaggio Aero Industries

S.p.A. Model P-180 airplanes, certificated in
any category.

(d) Subject

Air Transport Association of America
(ATA) Code 32: Landing Gear.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
originated by an aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as insufficient
sealing of a steering select/bypass valve
installed in the nose landing gear (NLG)
manifold. The FAA is issuing this AD to
detect and correct insufficient sealing of the
steering select/bypass valve in the NLG
steering manifold, which could lead to un-
commanded NLG wheel turns with
consequent lateral runway departure.

(f) Actions and Compliance

Unless already done, do the following
actions in paragraphs (f)(1) through (3) of this
AD.

(1) For airplanes with NLG steering
manifold part number (P/N) 72608 installed:
(1) Within 50 hours time-in service after the
effective date of this AD, do a steering
manifold pressure leakage test and, if there
is steering actuator movement during the test,
replace the NLG steering manifold and repeat
the test by following the Accomplishment
Instructions, procedure steps (1) through
(24), in Piaggio Aerospace Service Bulletin
No. 80-0325, Revision 0, dated August 10,
2017.

(ii) If steering actuator movement occurs
during procedure step (9) or procedure step
(15) of the leakage test required in paragraph
(f)(1)({) of this AD, replacing the NLG steering
manifold and repeating the steering manifold
pressure leakage test is required before
further flight.

(2) For all airplanes, after the effective date
of this AD, do not install NLG steering
manifold P/N 72608 on any airplane unless
it has been inspected as specified in
paragraph (f)(1) of this AD and no steering
actuator movement occurred.

(3) For all airplanes, within 30 days after
the effective date of this AD, revise the
airplane flight manual (AFM) by replacing
certain pages in the Emergency Procedures
section of the AFM by following the
Instructions in Piaggio Aerospace P.180
AVANTI II/EVO Temporary Change No. 89,
dated August 30, 2017.

(g) Alternative Methods of Compliance

The Manager, International Validation
Branch, FAA, has the authority to approve
AMOGC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. Send
information to ATTN: Mike Kiesov,
Aerospace Engineer, FAA, General Aviation
& Rotorcraft, International Validation Branch,
901 Locust, Room 301, Kansas City, Missouri
64106; telephone: (816) 329—4144; fax: (816)
329-4090; email: mike.kiesov@faa.gov.
Before using any approved AMOC on any
airplane to which the AMOC applies, notify
your appropriate principal inspector (PI) in
the FAA Flight Standards District Office
(FSDO), or lacking a PI, your local FSDO.

(g) Related Information

Refer to MCAI European Aviation Safety
Agency AD No. 2017-0229, dated November
21, 2017, for related information. You may
examine the MCAI on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2019-0412.

(h) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Piaggio Aerospace Service Bulletin No.
80-0325, Revision 0, dated August 10, 2017
(SB 80-0325).

(ii) Piaggio Aerospace P.180 AVANTI II/
EVO Temporary Change No. 89, dated
August 30, 2017 (Temporary Change 89).

(3) For Piaggio Aerospace service
information identified in this AD, contact
Piaggio Aero Industries S.p.A, Airworthiness
Office, Via Pionieri e Aviatori d’Italia snc,
16154 Genova, Italy; phone: +39 010
0998046; email: airworthiness@
piaggioaerospace.it; and internet: https://
www.piaggioaerospace.it/en/customer-
support.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816—329-4148. In addition, you
can access this service information on the
internet at https://www.regulations.gov by
searching for and locating Docket No. FAA—
2019-0412.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued on September 10, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-21392 Filed 9-28-20; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
14 CFR Part 39

[Docket No. FAA—-2020-0555; Project
Identifier AD-2020-00615—-E; Amendment
39-21267; AD 2020-20-11]

RIN 2120-AA64

Airworthiness Directives; General
Electric Company Turbofan Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
General Electric Company (GE) GEnx—
1B64/P2, —1B67/P2,—-1B70/P2, —-1B70C/
P2,-1B70/75/P2,-1B74/75/P2, —1B76/
P2, -1B76A/P2, and GEnx—2B67/P
model turbofan engines. This AD was
prompted by the detection of melt-
related freckles in the billet, which may
reduce the life limits of certain high-
pressure turbine (HPT) rotor stage 2
disks and a certain stages 6—10
compressor rotor spool. This AD
requires the removal of certain HPT
rotor stage 2 disk and the removal of a
certain stages 6—10 compressor rotor
spool before reaching their new life
limits. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective November 3,
2020.

ADDRESSES: For service information
identified in this final rule, contact
General Electric Company, 1 Neumann
Way, Cincinnati, OH 45215; phone:
(513) 552-3272; email:
aviation.fleetsupport@ae.ge.com;
website: www.ge.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 1200 District
Avenue, Burlington, MA 01803. For
information on the availability of this
material at the FAA, call 781-238-7759.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0555.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0555; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Mehdi Lamnyi, Aerospace Engineer,
ECO Branch, FAA, 1200 District
Avenue, Burlington, MA 01803; phone:
781-238-7743; fax: 781-238-7199;
email: Mehdi.Lamnyi@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain GE GEnx—1B64/P2,
—-1B67/P2, -1B70/P2, -1B70C/P2,
—-1B70/75/P2,-1B74/75/P2, —1B76/P2,
—1B76A/P2, and GEnx—-2B67/P model
turbofan engines. The NPRM published
in the Federal Register on June 8, 2020
(85 FR 35021). The NPRM was
prompted by the detection of melt-
related freckles in the billet, which may
reduce the life limits of certain HPT
rotor stage 2 disks and a certain stages
6—10 compressor rotor spool. The NPRM
proposed to require the removal of
certain HPT rotor stage 2 disk and the
removal of a certain stages 6—10
compressor rotor spool before reaching
their new life limits. The FAA is issuing
this AD to address the unsafe condition
on these products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request to List Part and Serial Numbers

GE requested that both the affected
part and serial numbers be listed in the
Applicability section of this AD instead
of the affected engine serial numbers.

The FAA agrees. The FAA recognizes
that affected HPT rotor stage 2 disks
could be moved from one engine to
another engine. The intent of this AD is
to mandate the removal of the affected

parts from service, regardless of the
engine on which they are installed. The
FAA is revising the Applicability
section of this AD as suggested by the
commenter. This change does not
expand the scope of this AD because the
number of affected engines installed on
airplanes of U.S. registry remains the
same in this final rule compared to what
was published in the NPRM.

Support for the AD

The Air Line Pilots Association,
International; the Boeing Company; and
United Airlines Engineering expressed
support for the AD as written.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related Service Information

The FAA reviewed GE GEnx-1B
Service Bulletin (SB) 72-0473 R0O,
dated April 14, 2020; GE GEnx—1B SB
72—0474 RO0O0, dated April 14, 2020; and
GE GEnx—2B SB 72—-0416 R00, dated
April 14, 2020. GE GEnx—1B SB 72—
0473 ROO describes procedures for
removing and replacing the HPT rotor
stage 2 disks on GE GEnx—1B model
engines. GE GEnx—1B SB 72-0474 R00
describes procedures for removing and
replacing the stages 6—10 compressor
rotor spool on GE GEnx—1B model
engines. GE GEnx—2B SB 72-0416 R00
describes procedures for removing and
replacing the HPT rotor stage 2 disks on
GE GEnx—2B model engines.

Costs of Compliance

The FAA estimates that this AD
affects two engines installed on
airplanes of U.S. registry; one engine
requires the HPT rotor stage 2 disk
replacement and one engine requires the
stages 6—10 compressor rotor spool
replacement.

The FAA estimates the following
costs to comply with this AD:


mailto:aviation.fleetsupport@ae.ge.com
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ESTIMATED COSTS
: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Removal and replacement of the HPT rotor stage 2 disk ...... 1,500 work-hours x $85 per $458,900 $586,400 $586,400
hour = $127,500.
Removal and replacement of the stages 6-10 compressor | 600 work-hours x $85 per 1,018,600 1,069,600 1,069,600
rotor spool. hour = $51,000.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-20-11 General Electric Company:
Amendment 39-21267; Docket No.
FAA-2020-0555; Project Identifier AD—
2020-00615-E.

(a) Effective Date

This AD is effective November 3, 2020.
(b) Affected ADs

None.
(c) Applicability

This AD applies to all General Electric
Company (GE) GEnx—1B64/P2, —1B67/P2,

-1B70/P2, -1B70C/P2, —1B70/75/P2, —1B74/
75/P2, —1B76/P2, —-1B76 A/P2, and GEnx—
2B67/P model turbofan engines with:

(1) a high-pressure turbine (HPT) rotor
stage 2 disk, part number (P/N) 2383M86P02,
having one of the following serial numbers
(S/Ns): TMT18D6T, TMT18D6U, TMT18]C4,
TMT18NGC, TMT1985C, TMT3UA34,
TMT3UA55, TMT4CT46, or TMT4CT47,
installed; or

(2) a stages 6—10 compressor rotor spool,
P/N 2628M56G01, S/N GWN10ECM,
installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 7250, Turbine Section.

(e) Unsafe Condition

This AD was prompted by the detection of
melt-related freckles in the billet, which may
reduce the life limits of certain HPT rotor
stage 2 disks and a certain stages 6—10
compressor rotor spool. The FAA is issuing
this AD to prevent failure of the HPT rotor
stage 2 disk and stages 6—10 compressor rotor
spool. The unsafe condition, if not addressed,
could result in uncontained release of both
the HPT rotor stage 2 disk and the stages 6—
10 compressor rotor spool, damage to the
engine, and damage to the aircraft.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

After the effective date of this AD, before
the parts accumulate the cycles since new
(CSN) threshold listed in Table 1 to
paragraph (g) of this AD, remove the affected
HPT rotor stage 2 disk and the stages 6—10
compressor rotor spool from service and
replace with parts eligible for installation.
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Table 1 to Paragraph (g) — Affected Parts and CSN Threshold

Part Name Part P/N Part S/N CSN
Threshold
HPT rotor stage 2 disk 2383M86P02 TMTI18D6T 1,000
HPT rotor stage 2 disk 2383M86P02 TMTI18D6U 1,000
HPT rotor stage 2 disk 2383M86P02 TMT18JC4 1,000
HPT rotor stage 2 disk 2383M86P02 TMTIENGC 1,000
HPT rotor stage 2 disk 2383M86P02 TMT1985C 1,000
HPT rotor stage 2 disk 2383M86P02 TMT3UA34 2,800
HPT rotor stage 2 disk 2383M86P02 TMT3UASS 2,800
HPT rotor stage 2 disk 2383M86P02 TMT4CT46 2,000
HPT rotor stage 2 disk 2383M86P02 TMT4CT47 2,000
Stages 6-10 compressor rotor 2628M56G01  GWNIOECM 6,500

spool

(h) Installation Prohibition

After the effective date of this AD, do not
install the affected HPT rotor stage 2 disks or
the stages 6—10 compressor rotor spool
identified in Table 1 to paragraph (g) of this
AD on an engine.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, ECO Branch, FAA, has
the authority to approve AMOCs for this AD,
if requested using the procedures found in 14
CFR 39.19. In accordance with 14 CFR 39.19,
send your request to your principal inspector
or local Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to the attention of the person
identified in paragraph (j) of this AD. You
may email your request to: ANE-AD-AMOC@
faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Mehdi Lamnyi, Aerospace Engineer,
ECO Branch, FAA, 1200 District Avenue,
Burlington, MA 01803; phone: 781-238—
7743; fax: 781-238-7199; email:
Mehdi.Lamnyi@faa.gov.

(k) Material Incorporated by Reference

None.

Issued on September 24, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-21450 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0206; Product
Identifier 2019-NM-202-AD; Amendment
39-21220; AD 2020-17-15]

RIN 2120-AA64

Airworthiness Directives; MHI RJ
Aviation ULC (Type Certificate
Previously Held by Bombardier, Inc.)
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all MHI
RJ Aviation ULC Model CL-600-2B19
(Regional Jet Series 100 & 440), CL-600—
2C10 (Regional Jet Series 700, 701 &
702), CL-600-2C11 (Regional Jet Series
550), CL-600-2D15 (Regional Jet Series
705), CL-600—-2D24 (Regional Jet Series
900), and CL-600—2E25 (Regional Jet
Series 1000) airplanes. This AD was
prompted by a determination that

certain airplanes have outdated
magnetic variation (MV) tables inside
navigation systems. This AD requires
revising the existing airplane flight
manual (AFM) to update the Flight
Management System (FMS), Inertial
Reference System (IRS), and Attitude
and Heading Reference System (AHRS)
limitations. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD is effective November 3,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of November 3, 2020.

ADDRESSES: For service information
identified in this final rule, contact MHI
RJ Aviation ULGC, 12655 Henri-Fabre
Blvd., Mirabel, Québec J7N 1E1 Canada;
Widebody Customer Response Center
North America toll-free telephone +1—
844-272-2720 or direct-dial telephone
+1-514-855-8500; fax +1-514—855—
8501; email thd.crj@mhirj.com; internet
https://mhirj.com. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206—231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0206.
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Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0206; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Siddeeq Bacchus, Aerospace Engineer,
Mechanical Systems and Administrative
Services Section, FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite
410, Westbury, NY 11590; telephone
516—228-7362; fax 516—794-5531; email
9-avs-nyaco-cos@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2019-40, dated November 1, 2019
(“Canadian AD CF-2019-40") (also
referred to as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCATI”), to correct an unsafe condition
for all MHI RJ Aviation ULC (type
certificate previously held by
Bombardier, Inc.) Model CL-600-2B19
(Regional Jet Series 100 & 440), CL-600—
2C10 (Regional Jet Series 700, 701 &
702), CL-600-2C11 (Regional Jet Series
550), CL—600—-2D15 (Regional Jet Series
705), CL-600—-2D24 (Regional Jet Series
900), and CL-600—2E25 (Regional Jet
Series 1000) airplanes. You may
examine the MCALI in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0206.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all MHI RJ Aviation ULC Model
CL-600-2B19 (Regional Jet Series 100 &
440), CL-600-2C10 (Regional Jet Series
700, 701 & 702), CL-600-2C11 (Regional
Jet Series 550), CL-600—-2D15 (Regional
Jet Series 705), CL-600—2D24 (Regional
Jet Series 900), and CL-600-2E25
(Regional Jet Series 1000) airplanes. The
NPRM published in the Federal
Register on March 26, 2020 (85 FR
17036). The NPRM was prompted by a
determination that certain airplanes
have outdated MV tables inside
navigation systems. The NPRM
proposed to require revising the existing

AFM to update the FMS, IRS, and AHRS
limitations. The FAA is issuing this AD
to address outdated MV tables inside
navigation systems, which can affect the
performance of the navigation systems
and result in the presentation of
misleading magnetic heading references
on the Primary Flight Displays (PFDs)
and Multi-Function Displays (MFDs),
positioning the airplane outside of the
terrain and obstacle protection provided
by instrument flight procedures and
flight route designs (e.g., outdated MV
tables can lead to significantly
inaccurate heading, course, and bearing
calculations). See the MCAI for
additional background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Support for the NPRM

The Airline Pilots Association,
International stated its support for the
NPRM.

Request To Refer to the Latest Service
Information

Bombardier requested that the FAA
refer to the latest service information in
the NPRM. Bombardier noted that the
proposed rule does not refer to the latest
AFM revisions, but acknowledged that
the proposed rule does refer to the AFM
revisions that introduced changes to the
MYV tables in the limitations sections of
the AFMs. Bombardier listed the current
AFM revisions as of the time the
comment was submitted.

The FAA does not agree. This AD
does not directly mandate incorporating
a specific revision level of the
corresponding AFMs, but does require
incorporating the information provided
in the referenced AFM revisions in
paragraph (g) of this AD. The language
in paragraph (g) of this AD is designed
to allow the incorporation of this
information to be accomplished
independent of the revision level of the
AFM, under the condition that the
incorporated information is identical to
the information that is provided in the
referenced AFM revisions specific in
paragraph (g) of this AD. The FAA notes
that when this comment was submitted,
the information provided by the
revisions of the AFMs listed by the
commenter was identical to the
information provided in the referenced
AFM revisions in paragraph (g) of this
AD. The FAA has not changed the AD
in this regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

Bombardier has issued the following
service information, which describes
procedures for updating, among other
systems, the FMS, IRS, and AHRS.
These documents are distinct since they
apply to different airplane models.

e Section 02-09—Navigation System
Limitations, of Chapter 2—
LIMITATIONS, of the Bombardier CRJ
Series Regional Jet Model CL-600-2B19
Airplane Flight Manual, CSP A-012,
Volume 1, Revision 71A, dated April 26,
2019.

e Section 02—09—Navigation System
Limitations, of Chapter 2—
LIMITATIONS, of the Bombardier CR]
Series Regional Jet Model CL-600-2C10
(Series 700, 701, 702) Airplane Flight
Manual, CSP B-012, Revision 26, dated
March 1, 2019.

e Section 02—-09—Navigation System
Limitations, of Chapter 2—
LIMITATIONS, of the Bombardier CRJ
Series Regional Jet Model CL-600-2C10
(Series 700, 701, 702) and CL-600-2C11
(Series 550) Airplane Flight Manual,
CSP B-012, Revision 28, dated
September 18, 2019.

e Section 02—-09—Navigation System
Limitations, of Chapter 2—
LIMITATIONS, of the Bombardier CR]
Series Regional Jet Model CL-600-2D24
(Series 900) and CL-600-2D15 (Series
705) Airplane Flight Manual, CSP
C-012, Volume 1, Revision 21, dated
March 29, 2019.

e Section 02—-09—Navigation System
Limitations, of Chapter 2—
LIMITATIONS, of the Bombardier CR]
Series Regional Jet Model CL-600—2E25
(Series 1000) Airplane Flight Manual,
CSP D-012, Revision 21, dated February
15, 2019.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 1,072 airplanes of U.S. registry.
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The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrk-hour X $85 Per NOUN = $85 .......ccviiiieiecieieceee sttt be e re e ne s $0 $85 $91,120

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-17-15 MHI R] Aviation ULC (Type
Certificate Previously Held by
Bombardier, Inc.): Amendment 39—
21220; Docket No. FAA—-2020-0206;
Product Identifier 2019-NM-202—AD.

(a) Effective Date

This AD is effective November 3, 2020.
(b) Affected ADs

None.
(c) Applicability

This AD applies to MHI R] Aviation ULC
(type certificate previously held by

Bombardier, Inc.) Model CL-600—2B19
(Regional Jet Series 100 & 440), CL-600-2C10
(Regional Jet Series 700, 701 & 702), CL-600—
2C11 (Regional Jet Series 550), CL—600—-2D15
(Regional Jet Series 705), CL-600-2D24
(Regional Jet Series 900), and CL-600—-2E25
(Regional Jet Series 1000) airplanes,
certificated in any category, all serial
numbers.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Reason

This AD was prompted by a determination
that certain airplanes have outdated magnetic
variation (MV) tables inside navigation
systems. The FAA is issuing this AD to
address outdated MV tables inside navigation
systems, which can affect the performance of
the navigation systems and result in the
presentation of misleading magnetic heading
references on the Primary Flight Displays
(PFDs) and Multi-Function Displays (MFDs),
positioning the airplane outside of the terrain
and obstacle protection provided by
instrument flight procedures and flight route
designs (e.g., outdated MV tables can lead to
significantly inaccurate heading, course, and
bearing calculations).

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Airplane Flight Manual (AFM) Revision

Within 30 days after the effective date of
this AD, revise the existing AFM to
incorporate the information specified in
Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of
the applicable Bombardier CR] Series
Regional Jet AFM specified in figure 1 to
paragraph (g) of this AD.
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Figure 1 to paragraph (g) — AFM Revisions

MHI RJ
Aviation ULC AFM Title AFM Revision
Airplane
Model

CL-600-2B19 Bombardier CRJ Series Regional Jet Model | Revision 71A, dated
CL-600-2B19 AFM, CSP A-012, Volume 1| April 26, 2019
Bombardier CRJ Series Regional Jet Model Revision 26. dated

CL-600-2C10 | CL-600-2C10 (Series 700, 701, 702) AFM, March 1 20’19
CSP B-012 ’
Bombardier CRJ Series Regional Jet Model

CL-600-2C11 CL-600-2C10 (Series 700, 701, 702) and Revision 28, dated
CL-600-2C11 (Series 550) AFM, CSP B- | September 18, 2019
012

CL-600-2D15 | Bombardier CRJ Series Regional Jet Model

and CL-600-2D24 (Series 900) and CL-600- Revision 21, dated
2D15 (Series 705) AFM, CSP C-012, March 29, 2019

CL-600-2D24 | Volume 1
Bombardier CRJ Series Regional Jet Model Revision 21. dated

CL-600-2E25 | CL-600-2E25 (Series 1000) AFM, CSP D- ’
012 February 15, 2019

(h) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOC:s for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7300; fax 516—794—-5531. Before
using any approved AMOC, notify your
appropriate principal inspector, or lacking a
principal inspector, the manager of the local
flight standards district office/certificate
holding district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or MHI RJ Aviation ULC’s TCCA
Design Approval Organization (DAO). If
approved by the DAO, the approval must
include the DAO-authorized signature.

(i) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2019-40, dated November 1, 2019,
for related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2020-0206.

(2) For more information about this AD,
contact Siddeeq Bacchus, Aerospace
Engineer, Mechanical Systems and
Administrative Services Section, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; telephone
516—228-7362; fax 516—794—5531; email
9-avs-nyaco-cos@faa.gov.

(j) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of
the Bombardier CR] Series Regional Jet
Model CL-600-2B19 Airplane Flight Manual,
CSP A-012, Volume 1, Revision 71A, dated
April 26, 2019.

(ii) Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of

the Bombardier CR] Series Regional Jet
Model CL-600-2C10 (Series 700, 701, 702)
Airplane Flight Manual, CSP B-012, Revision
26, dated March 1, 2019.

Note 1 to paragraph (j)(2)(ii): Page 02—09—
1 of this document is identified as Revision
22, dated September 15, 2017.

(iii) Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of
the Bombardier CRJ Series Regional Jet
Model CL-600-2C10 (Series 700, 701, 702)
and CL-600-2C11 (Series 550) Airplane
Flight Manual, CSP B-012, Revision 28,
dated September 18, 2019.

Note 2 to paragraph (j)(2)(iii): Page 02—09—
1 of this document is identified as Revision
22, dated September 15, 2017.

(iv) Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of
the Bombardier CR] Series Regional Jet
Model CL-600-2D24 (Series 900) and CL—
600—2D15 (Series 705) Airplane Flight
Manual, CSP C-012, Volume 1, Revision 21,
dated March 29, 2019.

Note 3 to paragraph (j)(2)(iv): Page 02—09-
1 of this document is identified as Revision
17, dated October 13, 2017.

(v) Section 02—09—Navigation System
Limitations, of Chapter 2—LIMITATIONS, of
the Bombardier CRJ Series Regional Jet
Model CL-600-2E25 (Series 1000) Airplane
Flight Manual, CSP D-012, Revision 21,
dated February 15, 2019.
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Note 4 to paragraph (j)(2)(v): Page 02—-09—
1 of this document is identified as Revision
17, dated June 16, 2017.

(3) For service information identified in
this AD, contact MHI RJ Aviation ULC, 12655
Henri-Fabre Blvd., Mirabel, Québec J7N 1E1
Canada; Widebody Customer Response
Center North America toll-free telephone +1—
844-272-2720 or direct-dial telephone +1—
514—855—-8500; fax +1-514—855—-8501; email
thd.crj@mbhirj.com; internet https://
mbhirj.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on August 14, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-21411 Filed 9-28-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Institutes of Standards and
Technology

15 CFR Part 287

[Docket No.: 200813-0217]

RIN 0693-AB65

Guidance on Federal Conformity
Assessment Activities

AGENCY: National Institute of Standards
and Technology (NIST), United States
Department of Commerce.

ACTION: Final rule.

SUMMARY: The National Institute of
Standards and Technology (NIST)
announces revisions to regulations
updating guidance on Federal agency
use of conformity assessment that
reflects advancement in conformity
assessment concepts, and the evolution
in Federal agency strategies and
coordination in using and relying on
conformity assessment. The provisions
are solely intended to be used as
guidance for agencies in their use and
reliance on conformity assessment to
meet agency requirements and do not
preempt the agency authority and
responsibility to make decisions
authorized by statute or required in
establishing regulatory, procurement, or
programmatic activities.

DATES: This rule is effective October 29,
2020.

FOR FURTHER INFORMATION CONTACT: Mr.
Gordon Gillerman via email at
15CFR287@nist.gov, or by phone at
(301) 975-4000.

SUPPLEMENTARY INFORMATION:
I. Purpose of This Guidance

The guidance outlines Federal
agencies’ responsibilities for using
conformity assessment to meet
respective agency requirements in an
efficient and cost-effective manner for
the agency and its stakeholders. To
reduce unnecessary complexity and
make productive use of Federal
resources, this guidance emphasizes
that agencies should consider
coordinating conformity assessment
activities with those of other
appropriate government agencies
(Federal, State, and local) and with
those in the private sector. This
guidance does not preempt agency
authority and responsibility to make
decisions authorized by statute or
required in establishing regulatory,
procurement, or program activities. This
guidance also does not preempt agency
authority and responsibility in
determining or implementing
procurement, regulatory, or
programmatic requirements.

II. Background

Section 12 of the National Technology
Transfer and Advancement Act
(NTTAA) of 1995 directs NIST to
“coordinate technical standards
activities and conformity assessment
activities of Federal, State, and local
governments with private sector
technical standards activities and
conformity assessment activities, with
the goal of eliminating unnecessary
duplication and complexity in the
development and promulgation of
conformity assessment requirements
and measures” (15 U.S.C. 272(b)(13)).
NIST originally issued the guidance
found in 15 CFR part 287 (this
Guidance) on August 10, 2000, in
response to Office of Management and
Budget (OMB) Circular A-119 (February
10, 1998) directing the Secretary of
Commerce to issue guidance to Federal
agencies to ensure effective
coordination of Federal conformity
assessment activities (65 FR 48894). The
January 2016 revision to OMB Circular
A-119 re-emphasizes NIST’s role in
issuing guidance to agencies as well as
Federal agencies responsibilities with
respect to conformity assessment. NIST
is revising this guidance to reflect
progression in conformity assessment
concepts and evolution in Federal

agency strategies and coordination in
using and relying on conformity
assessment.

This guidance is one of several
activities undertaken by the NIST
Standards Coordination Office to update
its guidance, training, and other artifacts
that help agencies develop and use
conformity assessment. As a first
activity, NIST provided significant
input to the conformity assessment
related policies of OMB Circular A-119.
NIST released two NIST Special
Publications (SPs) in September 2018.
NIST SP 2000-01, ABCs of Conformity
Assessment, serves as a primer for the
topic of conformity assessment, and
NIST SP 2000-02, Conformity
Assessment Considerations for Federal
Agencies, provides agencies with a path
to follow in considering the
development, use or improvement of
conformity assessment to meet their
requirements. The revisions to 15 CFR
part 287 represent NIST’s most recent
effort to provide Federal agencies with
up-to-date tools for effective use of
conformity assessment.

Summary of Changes Between the
Proposed Rule and Final Rule

On February 7, 2020, NIST published
a notice of proposed rulemaking
(NPRM) in the Federal Register (85 FR
7258) requesting public comments on
proposed revisions to regulations
updating policy guidance on Federal
agency use of conformity assessment
that reflects advancement in conformity
assessment concepts, and the evolution
in Federal agency strategies and
coordination in using and relying on
conformity assessment. Nine (9) entities
submitted comments, including two (2)
accreditation bodies, one (1) conformity
assessment body, two (2) individuals,
three (3) industry associations, and one
(1) regional government. The following
is a summary and analysis of the
comments received during the public
comment period, and NIST’s responses
including the recommendations and
issues considered in the development of
the CFR.

1. Comment: Commenters indicated
that definitions should be updated to
include new terminology and
definitions for state agency, local
agency, state standards executive, and
local standards executive. In addition,
commenters indicated changes to the
definition of conformity assessment
were necessary to ensure consistency
between NIST conformity assessment
publications and this guidance.

Response: NIST agrees with the need
for consistency of definitions and has
aligned the definitions in 15 CFR 287.2,
Definitions, with those in OMB Circular
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A-119. NIST does not have the
authority to define roles for a state
standards executive or a local standards
executive. The definition of NIST as an
acronym has been removed from this
guidance. During the rulemaking
process, NIST realized this definition
was unnecessary and that its removal
does not result in substantive changes.

2. Comment: Commenters supported
removal of examples (i.e., conformity
assessment organizations by name and
specific standards) from the NPRM.
Other comments were received that
support continued inclusion of
examples.

Response: NIST reviewed the impact
of the comments and has removed the
examples. While they may be valuable
as a learning vehicle, the use of
examples may lead agencies to believe
there are limited ways to address
specific needs. In addition, the
inclusion of some examples, (and
exclusion of others) may be perceived as
an endorsement or criticism by NIST.

3. Comment: Commenters responded
that they were concerned changes
reflected a reduction in NIST’s role
working with agencies and indicated
that a central coordination role should
be included to guide, collect, and
disseminate Federal, State, and local
conformity assessment activities.

Response: The roles and
responsibilities of Federal agencies,
including NIST, with respect to
conformity assessment are stated in the
National Technology Transfer and
Advancement Act (NTTAA) and OMB
Circular A—119. NIST does not interpret
its statutory coordination role under the
NTTAA with respect to State and local
agencies to include the collection and
dissemination of conformity assessment
information from State and local
agencies, as the explicit purpose of the
relevant provision is limited to
eliminating unnecessary duplication
and complexity in the development and
promulgation of conformity assessment
requirements and measures.

4. Comment: Commenters responded
that greater emphasis was placed on the
role of the Interagency Committee for
Standards Policy (ICSP), including
coordination of conformity assessment
activities through this committee in the
proposed revisions to the regulations
than the original CFR.

Response: NIST has clarified language
in 15 CFR 287.3(c) regarding the role of
the ICSP by adding the phrase, “and
other means,” so that the new provision
will indicate that NIST intends to “‘work
with agencies through the ICSP and
other means to coordinate Federal, State
and local conformity assessment
activities with private sector conformity

assessment activities.” NIST utilizes the
ICSP to exchange information, provide
direction to Federal agencies, and
provide opportunities for coordination.
The ICSP provides a conduit for sharing
conformity assessment information
across agencies.

5. Comment: Commenters requested
the use of Federal agency viewpoints in
the development of voluntary consensus
standards related to conformity
assessment. In addition, commenters
indicated that the term “voluntary
consensus conformity assessment
related standards” is not defined and
may cause industry confusion.

Response: NIST has revised 15 CFR
287.4(g) to clarify the role of agencies in
development of voluntary consensus
standards as well as development of
voluntary consensus standards related
to conformity assessment. In addition,
NIST intends to revise the term
“voluntary consensus conformity
assessment related standard” to
“voluntary consensus standards related
to conformity assessment.”

6. Comment: Commenters indicated
that NIST should not extend the review
period of the effectiveness of this
guidance from three to five years.
Commenters expressed the need for
frequent review due to the complex and
dynamic nature of conformity
assessment in addition to transparency
and openness.

Response: NIST has kept the proposed
language and maintained the five-year
review of the effectiveness of the
guidance consistent with the review
periodicity of OMB Circular A-119.

7. Comment: Commenters indicated a
need for state and local government
conformity assessment coordination in
addition to coordination within the
Federal Government in 15 CFR 287.3,
NIST Responsibilities, and 15 CFR
287.4, Federal Agency Responsibilities.

Response: NIST has retained the
language as written in the CFR. The
proposed language is consistent with
the statutory authority in NTTAA as
well as OMB Circular A—119. NIST does
not have the authority to expand the
role of other Federal agencies regarding
coordination of state and local
conformity assessment activities.

III. Applicability of This Guidance

This guidance applies to all agencies,
which set policy for, manage, operate, or
use conformity assessment activities
and results. “Agency’”’ means any
Executive Department, independent
commission, board, bureau, office,
government-owned or controlled
corporation, or other establishment of
the Federal Government. It also includes
any regulatory commission or board,

except for independent regulatory
commissions insofar as they are subject
to separate statutory requirements
regarding policy setting, management,
operation, and use of conformity
assessment activities. It does not
include the legislative or judicial
branches of the Federal Government
although those branches may use this
guidance to inform their own use of
conformity assessment.

IV. Classification

Executive Order 12866

This rulemaking is not a significant
regulatory action under Executive Order
12866.

Executive Order 13771

This rule is not subject to the
requirements of Executive Order 13771,
because its likely impact is de minimis.

Executive Order 13132

This rule does not contain policies
with federalism implications as defined
in Executive Order 13132.

Regulatory Flexibility Act

The Chief Counsel for Regulation for
the Department of Commerce certified at
the proposed rule stage to the Chief
Counsel for Advocacy of the Small
Business Administration under the
provisions of the Regulatory Flexibility
Act, 5 U.S.C. 605(b), that this rule, if
adopted, would not have a significant
economic impact on a substantial
number of small business entities. No
comments were received on this
certification, so no Final Regulatory
Flexibility Analysis is required, and
none has been prepared.

Paperwork Reduction Act

This rule contains no new collection
of information subject to the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.

National Environmental Policy Act

This rule will not significantly affect
the quality of the human environment.
Therefore, neither an environmental
assessment nor an Environmental
Impact Statement is required to be
prepared under the National
Environmental Policy Act of 1969.

List of Subjects in 15 CFR Part 287

Conformity assessment, Procurement,
Trade agreements, Voluntary standards.

m For the reasons stated in the preamble,
the National Institute of Standards and
Technology revises 15 CFR part 287 to
read as follows:
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PART 287—GUIDANCE ON FEDERAL
CONFORMITY ASSESSMENT

Sec.

287.1 Purpose and scope of this part.

287.2 Definitions.

287.3 Responsibilities of the National
Institute of Standards and Technology.

287.4 Responsibilities of Federal agencies.

287.5 Responsibilities of Agency Standards
Executives.

Authority: 15 U.S.C. 272.

§287.1 Purpose and scope of this part.

(a) This part outlines Federal
agencies’ responsibilities for using
conformity assessment to meet
respective agency requirements in an
efficient and cost-effective manner for
the agency and its stakeholders. To
reduce unnecessary complexity and
make productive use of Federal
resources, this part emphasizes that
agencies should consider coordinating
conformity assessment activities with
those of other appropriate government
agencies (Federal, State, and local) and
with those in the private sector.

(b) Using conformity assessment in a
manner consistent with this part
supports U.S. Government efforts to
meet trade obligations and demonstrate
good regulatory practices, which
reduces unnecessary obstacles to
international trade and improves market
access for products and services.

(c) This part applies to all agencies
which set policy for, manage, operate, or
use conformity assessment. This part
does not preempt the agencies’ authority
and responsibility to make decisions
authorized by statute or required to
meet regulatory, procurement, or
programmatic objectives and
requirements. These decision-making
activities include: determining the level
of acceptable regulatory or procurement
risk; setting the level of protection;
balancing risk, cost, and availability of
technology and technical resources
(where statutes permit) in establishing
regulatory, procurement, and program
requirements.

(d) Each agency retains broad
discretion in its selection and use of
conformity assessment activities and
may elect not to use or recognize
alternative conformity assessment
approaches if the agency deems the
alternatives to be inappropriate,
inadequate, or inconsistent with
statutory criteria or programmatic
objectives and requirements. Nothing
contained in this part shall give any
party any claim or cause of action
against the Federal Government or any
agency thereof. Each agency remains
responsible for representation of the
agency’s views on conformity
assessment in matters under its

jurisdiction. Each agency also remains
the primary point of contact for
information on the agency’s regulatory,
procurement, or programmatic
conformity assessment actions.

§287.2 Definitions.

For the purposes of this part:

Agency means any Executive
Department, independent commission,
board, bureau, office, government-
owned or controlled corporation, or
other establishment of the Federal
Government. It also includes any
regulatory commission or board, except
for independent regulatory commissions
insofar as they are subject to separate
statutory requirements regarding policy
setting, management, operation, and use
of conformity assessment. It does not
include the legislative or judicial
branches of the Federal Government.

Agency Standards Executive means
an official designated by an agency as its
representative on the Interagency
Committee for Standards Policy (ICSP)
and delegated the responsibility for
agency implementation of Office of
Management and Budget (OMB)
Circular A—119 and the guidance in this
part.

Conformity assessment is a
demonstration, whether directly or
indirectly, that specified requirements
relating to a product, process, system,
person, or body are fulfilled.
Requirements for products, services,
systems, persons, and organizations are
those defined by law or regulation, by
an agency in regulatory or procurement
actions, or an agency programmatic
policy. Conformity assessment does not
include mandatory administrative
procedures (such as registration
notification) for granting permission for
a good or service to be produced,
marketed, or used for a stated purpose
or under stated conditions. Conformity
assessment related terminology and
concepts, including a discussion of the
value and benefits of conformity
assessment, are contained in NIST
Special Publication 2000-01, ABCs of
Conformity Assessment (2018) found
free of charge at: https://doi.org/
10.6028/NIST.SP.2000-01 and NIST
Special Publication 2000-02,
Conformity Assessment Considerations
for Federal Agencies, found at: https://
doi.org/10.6028/NIST.SP.2000-02. The
definitions of conformity assessment
related terminology included in these
documents are based on voluntary
consensus standards. See OMB Circular
A—-119 for a description of voluntary
consensus standards and
recommendations for their development
and use by Federal agencies.

§287.3 Responsibilities of the National
Institute of Standards and Technology.

(a) Coordinate issues related to agency
conformity assessment program
development, use, and implementation
and issue guidance, training material,
and other material to assist Federal
agencies in understanding and applying
conformity assessment to meet their
requirements. Material is available at
https://www.standards.gov.

(b) Chair the Interagency Committee
on Standards Policy (ICSP); encourage
participation in the ICSP; as well as
provide resource support to the ICSP
and its working groups related to
conformity assessment issues, as
needed.

(c) Work with agencies through the
ICSP and other means to coordinate
Federal, State, and local conformity
assessment activities with private sector
conformity assessment activities.

(d) Participate in the development of
voluntary consensus standards,
recommendations, and guidelines
related to conformity assessment to
ensure that Federal viewpoints are
represented.

(e) Increase awareness of the
importance of public and private sector
conformity assessment through
development and publication of
conformity assessment resources.
Material is available at https://
www.standards.gov.

(f) To the extent that resources are
available and upon request by a state
government agency, work with that state
agency to reduce duplication and
complexity in state conformity
assessment activities.

(g) Review, within five years from
October 29, 2020, the effectiveness of
the guidance in this part and
recommend modifications to the
Secretary as needed.

§287.4 Responsibilities of Federal
agencies.

Each agency should:

(a) Implement the policies contained
in the guidance in this part. Agencies
may rely on NIST Special Publication
2000-02 Conformity Assessment
Considerations for Federal Agencies
found free of charge at https://doi.org/
10.6028/NIST.SP.2000-02.

(b) Develop and implement
conformity assessment in a manner that
meets regulatory, procurement, and
programmatic objectives; reduces
unnecessary complexity for
stakeholders; makes productive use of
Federal resources; and meets
international trade agreement
obligations.

(c) Provide a rationale for its use of
specified conformity assessment in
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https://doi.org/10.6028/NIST.SP.2000-02
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rulemaking, procurement actions, and
agency programs to the extent feasible.
Further, when notice and comment
rulemaking is otherwise required, each
agency should provide the opportunity
for public comment on the rationale for
the agency’s conformity assessment
decision.

(d) Work with other Federal agencies
to avoid unnecessary duplication and
complexity in Federal conformity
assessment activities.

(e) Consider leveraging the activities
and results of other governmental
agency and private sector programs in
lieu of creating government-unique
programs or to enhance the effectiveness
of proposed new and existing
conformity assessment.

(f) Give a preference for using
voluntary consensus standards, guides,
and recommendations related to
conformity assessment in agency
operations. Each agency retains
responsibility for determining which, if
any, of these documents are relevant to
its needs. See OMB Circular A-119 for
a description of voluntary consensus
standards and recommendations for
their development and use by Federal
agencies.

(g) Participate, as needed,
representing agency and Federal
viewpoints, in efforts to develop
voluntary consensus standards,
guideline, and recommendations related
to conformity assessment.

(h) Participate, as needed,
representing agency and Federal
viewpoints in efforts designed to
improve coordination among
governmental and private sector
conformity assessment activities.

(i) Work with NIST, other Federal
agencies, ICSP members, and the private
sector to coordinate U.S. conformity
assessment needs, practices, and
requirements in support of the efforts of
the U.S. Government and U.S. industry
to increase international trade of U.S.
products and services.

(j) Assign an Agency Standards
Executive the responsibility for
coordinating agency-wide
implementation of the guidance in this
part who is situated in the agency’s
organizational structure such that the
Agency Standards Executive is kept
regularly apprised of the agency’s
regulatory, procurement, and other
mission-related activities, and has
sufficient authority within the agency to
ensure implementation of the guidance
in this part.

§287.5 Responsibilities of Agency
Standards Executives.

Each Agency Standards Executive
should:

(a) Carry out the duties in OMB
Circular A—119 related to conformity
assessment activities.

(b) Encourage effective use of agency
conformity assessment related
resources.

(c) Provide ongoing assistance and
policy guidance to the agency on
significant issues in conformity
assessment.

(d) Contribute to the development and
dissemination of:

(1) Internal agency policies related to
conformity assessment issues; and

(2) Agency positions on conformity
assessment related issues that are in the
public interest.

(e) Work with other parts of the
agency to develop and implement
improvements in agency conformity
assessment activities.

(f) Participate in the Interagency
Committee on Standards Policy (ICSP)
as the agency representative and
member.

(g) Promote agency participation in
ICSP working groups related to
conformity assessment issues, as
needed.

(h) Encourage agency participation in
efforts related to the development of
voluntary consensus standards,
recommendations, and guidelines
related to conformity assessment
consistent with agency missions,
authorities, priorities, and resources.

(i) Establish an ongoing process for
reviewing the agency’s conformity
assessment programs and identify areas
where efficiencies can be achieved
through coordination within the agency
and among other agencies and private
sector conformity assessment activities.

Kevin A. Kimball,

Chief of Staff.

[FR Doc. 2020-18745 Filed 9-28-20; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF HOUSING AND
URBAN DEVELOPMENT

24 CFR Part 75
[Docket No. FR—6085—-N-04]

Section 3 Benchmarks for Creating
Economic Opportunities for Low- and
Very Low-Income Persons and Eligible
Businesses

AGENCY: Office of the Assistant Deputy
Secretary for Field Policy and
Management, HUD.

ACTION: Notification of benchmarks.

SUMMARY: Section 3 of the Housing and
Urban Development Act of 1968, as
amended by the Housing and

Community Development Act of 1992
(Section 3), contributes to the
establishment of stronger, more
sustainable communities by ensuring
that employment and other economic
opportunities generated by Federal
financial assistance for housing and
community development programs are,
to the greatest extent feasible, directed
toward low- and very low-income
persons, particularly those who are
recipients of government assistance for
housing. HUD is statutorily charged
with the authority and responsibility to
implement and enforce Section 3.
Elsewhere in this issue of the Federal
Register, HUD published a final rule
that would amend the Section 3
regulations to, among other things,
increase Section 3’s impact, and
streamline and update HUD’s reporting
and tracking requirements. The final
rule includes a requirement that HUD
set Section 3 benchmarks by publishing
a notification, subject to public
comment, in the Federal Register. If a
recipient complies with the statutory
priorities regarding effort and meets the
outcome benchmarks in this document,
HUD will presume the recipient is
following Section 3 requirements,
absent evidence to the contrary.

DATES: Effective Date. October 29, 2020.
FOR FURTHER INFORMATION CONTACT:
Alastair W. McFarlane, Director,
Economic Development and Public
Finance Division, Office of Policy
Development and Research, Department
of Housing and Urban Development,
451 7th Street SW, Room 8216,
Washington, DC 20410; telephone 202—
402-5845 (voice/TDD) (this is not a toll-
free number). Persons with hearing or
speech impairments may access this
number through TTY by calling the
Federal Relay Service, toll-free at, 800—
877-8339. General email inquiries
regarding Section 3 may be sent to:
section3@hud.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Section 3 of the Housing and Urban
Development Act of 1968 (Pub. L. 90—
448, approved August 1, 1968) (Section
3) (12 U.S.C. 1701u) was enacted to
ensure, to the greatest extent feasible,
that economic opportunities generated
by certain HUD financial assistance
expenditures are directed to low- and
very low-income persons, particularly
those who receive Federal financial
assistance for housing and those
residing in communities where the
financial assistance is expended.

In accordance with statutory
authority, HUD is charged with the
responsibility to implement and enforce
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Section 3. HUD’s regulations
implementing the requirements of
Section 3 have not been updated since
1994 and are not as effective as HUD
believes they could be. Furthermore,
significant legislation has been enacted
that affects HUD programs that are
subject to Section 3 and that are not
adequately addressed in the current
Section 3 regulations. On April 4, 2019,
HUD proposed a rule to update the
Section 3 regulations. See 84 FR 13177.
The proposed rule incorporated a
change from tracking the number of
Section 3 qualified new hires in public
housing financial assistance and Section
3 projects, to tracking the total labor
hours worked. In connection with the
proposed rule, HUD issued a proposed
benchmark notification. See 84 FR
13199. The proposed benchmark
notification included a proposed
benchmark number and the
methodology for determining the
benchmarks.

Benchmarks

For public housing financial
assistance, the proposed benchmark
notification provided that PHAs and
other recipients would meet the safe
harbor in the new § 75.13 by certifying
to the prioritization of effort in the new
§ 75.9 and meeting or exceeding Section
3 benchmarks for total number of labor
hours worked by Section 3 workers and
by Targeted Section 3 workers. (See the
definitions of these two categories of
workers at the end of Section II of this
preamble, below.) The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year. The benchmark for Targeted
Section 3 workers was set at 5 percent
or more of the total number of labor
hours worked by all workers employed
with public housing financial assistance
in the PHA'’s or other recipient’s fiscal
year.

For Section 3 projects, the proposed
benchmark notification set the same
benchmarks but with regards to the
project itself rather than the recipient’s
fiscal year. The proposed benchmark
notification provided that recipients
would meet the safe harbor in the new
§ 75.23 by certifying to the prioritization
of effort in the new § 75.19 and meeting
or exceeding Section 3 benchmarks for
total number of labor hours worked by
Section 3 workers and by Targeted
Section 3 workers. The benchmark for
Section 3 workers was set at 25 percent
or more of the total number of labor
hours worked by all workers on a
Section 3 project. The benchmark for

Targeted Section 3 workers was set at 5
percent or more of the total number of
labor hours worked by all workers on a
Section 3 project.

Methodology

To determine these benchmarks, HUD
looked at the total hours worked on a
construction or development project,
the total number of workers that would
likely qualify as Section 3 workers, and
the potential pool of Targeted Section 3
workers. In order for the Section 3
employment goal to be attainable, HUD
determined a labor-hour threshold that
is congruent with the labor market for
low-income workers by examining the
lower end of the wage distribution of
the relevant industries. Based on the
wage distribution data for on-site
construction and building services,
HUD set the threshold for Section 3
labor hours at 25 percent of all labor
hours to encourage recipients,
subrecipients, contractors, and
subcontractors to hire more Section 3
workers for construction. For the
Targeted Section 3 benchmarks, HUD
estimated the number of residents of
public housing or Section 8-assisted
housing, of current YouthBuild
participants, and of workers employed
by Section 3 business concerns. HUD
also examined commuting times based
on U.S. Census data. Finally, HUD
reviewed Community Development
Block Grant program (CDBG) and HOME
Investment Partnerships Program
(HOME) projects to estimate the number
of potential Targeted Section 3 workers
available for Section 3 projects. Based
on these data, HUD determined that 5
percent of all labor hours, or, in other
words, 20 percent of the Section 3 labor
hour threshold, was a reasonable goal
for both public housing financial
assistance and for Section 3 projects.

HUD sought public comment on both
the proposed rule and benchmark
notification and received 187 public
comments, 163 public comments on the
proposed rule and 24 public comments
on the proposed benchmark
notification. Comments on the proposed
rule and notification covered both
content on the rule and the benchmark
numbers. Therefore, all public
comments received on both the
proposed rule and the proposed
benchmark notification are addressed in
HUD'’s Section 3 final rule.

II. Section 3 Final Rule

The Section 3 final rule creates new
Section 3 regulations in 24 CFR part 75;
the public can find the final rule issued
elsewhere in today’s Federal Register.
The Section 3 final rule aims to make
Section 3 goals and reporting more

meaningful and more aligned with
statutory requirements. The final rule,
consistent with HUD’s Section 3
proposed rule, includes new metrics for
compliance safe harbors and provides
that these benchmarks will be set by
notification in the Federal Register. The
final rule separates out the new
requirements and benchmarks by the
type of funding, as follows:

(1) Public housing program: Subpart
B, Additional Provisions for Public
Housing Financial Assistance, covers
development assistance provided
pursuant to section 5 of the U.S.
Housing Act of 1937 (1937 Act) and
Operating Fund and Capital Fund
assistance provided pursuant to section
9 of the 1937 Act, collectively; these are
defined as public housing financial
assistance in the proposed rule.

(2) Other HUD programs: Subpart C,
Additional Provisions for Section 3
Projects, covers housing rehabilitation,
housing construction, and other public
construction projects assisted under
HUD programs that provide housing and
community development financial
assistance when the amount of
assistance to the project exceeds a
threshold of $200,000, and is defined as
a Section 3 project. A $100,000 project
threshold applies to grants under HUD’s
Lead Hazard Control and Healthy
Homes programs.

As for new metrics, the final rule
provides, consistent with the Section 3
proposed rule, that HUD will establish
the Section 3 benchmarks, through a
Federal Register notification. The final
rule provides that HUD may establish a
single nationwide benchmark for work
performed by Section 3 workers and a
single nationwide benchmark for work
performed by Targeted Section 3
workers, or may establish multiple
benchmarks based on geography, the
type of public housing financial
assistance, or other variables. The final
rule also provides, in establishing the
benchmarks, that HUD may consider the
industry averages worked by specific
categories of workers or in different
localities or regions; prior Section 3
reports by recipients; and any other
factors HUD deems important. In
establishing the Section 3 benchmarks,
HUD would exclude professional
services, which would be defined as
non-construction services that require
an advanced degree or professional
licensing, including, but not limited to,
contracts for legal services, financial
consulting, accounting services,
environmental assessment, architectural
services, and civil engineering services.
Lastly, HUD commits to updating the
benchmarks no less frequently than
once every three years through notice,
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subject to public comment, in the
Federal Register.

HUD created the Section 3 worker and
Targeted Section 3 worker concepts so
that HUD could track and set
benchmarks to target selected categories
of workers and to recognize the
statutory requirements pertaining to
contracting opportunities for business
concerns employing low- and very-low
income persons.

In the final Section 3 rule, HUD
defines a Section 3 worker for both
public housing financial assistance and
Section 3 projects as a worker that meets
one of the following requirements:

e The worker’s income is below the
income limit established by HUD.

e The worker is employed by a
Section 3 business concern.

e The worker is a YouthBuild
participant.

HUD defines a Targeted Section 3
worker differently for public housing
financial assistance and Section 3
projects. For § 75.11, public housing
financial assistance, a Targeted Section
3 worker includes any worker who is
employed by a Section 3 business
concern or is a:

¢ Resident of public housing or
Section 8-assisted housing;

¢ Resident of another project
managed by the PHA that is expending
assistance; or

e YouthBuild participant.

For §75.21, Section 3 projects, a
Targeted Section 3 worker includes any
worker who is employed by a Section 3
business concern or is a Section 3
worker who is:

e Living within the service area or
neighborhood of the project; or

¢ A YouthBuild participant.

HUD defines a Section 3 business
concern as a business concern that
meets one of the following
requirements:

e It is at least 51 percent owned by
low- or very low-income persons;

e Over 75 percent of the labor hours
performed for the business are
performed by low- or very low-income
persons; or

e It is a business at least 51 percent
owned by current public housing
residents or residents who currently live
in Section 8-assisted housing.

For more information about the final
rule, HUD refers readers to the final rule
published elsewhere in this issue of the
Federal Register.

III. Section 3 Benchmarks

This document finalizes the
benchmarks with regards to labor hours
for both public housing financial
assistance and Section 3 projects
without changes from what was

included in the proposed benchmark
notification. In the final rule, HUD is
not adopting the new hires formula as
proposed as an alternative in the
proposed rule, so the new hires formula
is accordingly not reflected in this
document. HUD is finalizing the same
benchmarks for all public housing
financial assistance and Section 3
projects. The methodology in
determining the Section 3 benchmarks,
as discussed above in the Background
section, did not change from what was
described in the proposed benchmark
notification because the definitions of
Section 3 Workers, Targeted Section 3
Workers, and Section 3 Business
concerns provided in the proposed rule
and adopted in the Section 3 final rule
were not substantially different. Once
HUD has more data, it may determine
whether different benchmarks are
appropriate. Please see the above
summary in the Background section of
this document and the proposed
benchmark notification for more
information.

The following benchmarks apply to
recipients subject to Section 3 upon the
effective date in the Section 3 final rule:

Public Housing Financial Assistance

For meeting the safe harbor in § 75.13,
PHAs and other recipients that certify to
following the prioritization of effort in
§75.9 and meet or exceed the following
Section 3 benchmarks will be
considered to have complied with
requirements in proposed 24 CFR part
75, subpart B, in the absence of
evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers employed with
public housing financial assistance in
the PHA’s or other recipient’s fiscal year
are Section 3 workers;

Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers employed with public
housing financial assistance in the
PHA'’s or other recipient’s fiscal year are
Targeted Section 3 workers, as defined
at §75.11.

Targeted Section 3 Labor Hours = 5%

Total Labor Hours

Section 3 Project

For meeting the safe harbor in § 75.23,
recipients that certify to following the
prioritization in § 75.19 and meet or
exceed the following Section 3

benchmarks will be considered to have
complied with requirements in
proposed 24 CFR part 75, subpart C, in
the absence of evidence to the contrary:

(1) Twenty-five (25) percent or more
of the total number of labor hours
worked by all workers on a Section 3
project are Section 3 workers;

Targeted Section 3 Labor Hours =25%

Total Labor Hours

and

(2) Five (5) percent or more of the
total number of labor hours worked by
all workers on a Section 3 project are
Targeted Section 3 workers, as defined
at §75.21.

Targeted Section 3 Labor Hours =5%

Total Labor Hours
IV. Environmental Impact

This document involves the
establishment of new Section 3
benchmarks for creating economic
opportunities for low- and very low-
income persons and eligible businesses,
and does not direct, provide for
assistance or loan and mortgage
insurance for, or otherwise govern or
regulate, real property acquisition,
disposition, leasing, rehabilitation,
alteration, demolition, or new
construction; or establish, revise, or
provide for standards for construction or
construction materials, manufactured
housing, or occupancy. Accordingly,
under 24 CFR 50.19(c)(1), this document
is categorically excluded from
environmental review under the
National Environmental Policy Act of
1969 (42 U.S.C. 4321).

Benjamin S. Carson, Sr.,

Secretary.

[FR Doc. 2020-19183 Filed 9-28-20; 8:45 am]|
BILLING CODE 4210-67-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9901]
RIN 1545-B0O55

Deduction for Foreign-Derived
Intangible Income and Global
Intangible Low-Taxed Income;
Correcting Amendment

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Correcting amendments.
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SUMMARY: This document contains
corrections to Treasury Decision 9901,
which was published in the Federal
Register on Wednesday, July 15, 2020.
The Treasury Decision provided
guidance regarding the deduction for
foreign derived intangible income (FDII)
and global intangible low-taxed income
(GILTI).
DATES: These corrections are effective
on September 29, 2020.

Applicability Date: For date of
applicability, see § 1.250-1(b).
FOR FURTHER INFORMATION CONTACT: Brad
McCormack at (202) 317-6911 and
Lorraine Rodriguez at (202) 317-6726;
(not a toll-free number).

SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9901) that
are the subject of this correction are
issued under section 250 of the Internal
Revenue Code.

Need for Correction

As published July 15, 2020 (85 FR
43042), the final regulations (TD 9901)
contain errors that need to be corrected.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Correction of Publication

Accordingly, 26 CFR part 1 is
corrected by making the following
correcting amendments:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805 * * *

m Par. 2. Section 1.250-0 is amended by
revising the entry for § 1.250(b)—6
(d)(3)(ii) to read as follows:

§1.250-0 Table of contents.

* * * * *

§1.250(b)-6 Related party transactions.

* * * * *

(d) * k%

(3) EE

(ii) Rules for allocating the benefits
provided by and price paid to the
renderer of a related party service.

m Par. 3. Section 1.250(b)-2 is amended
by revising the second sentence of
paragraph (d)(4)(ii)(C) to read as follows:

§1.250(b)-2 Qualified business asset
investment (QBAI).

* * * * *

(d)* I

* * Therefore, under paragraph
(d)(3) of this section, DC’s dual use ratio
with respect to the machine for the
taxable year is 80 percent, which is DC’s
depreciation with respect to the
machine that is capitalized to inventory
of Product A, the gross income or loss
from the sale of which is taken into
account in determining DC’s DEI for the
taxable year ($320x), divided by DC’s
depreciation with respect to the
machine that is capitalized to inventory,
the gross income or loss from the sale

of which is taken into account in
determining DC’s income for Year 1
($400x). * * *

* * * * *

m Par. 4. Section 1.250(b)—4 is amended
by revising the paragraph heading for
paragraph(d)(2)(iv)(B)(23) to read as
follows:

§1.250(b)-4 Foreign-derived deduction
eligible income (FDDEI) sales.
* * * * *

(13) Example 13: License of intangible
property used in research and
development of other intangible
property—* * *

* * * * *

m Par. 5. Section 1.250(b)-5 is amended
by revising the second sentence of
paragraph (e)(2)(iii) to read as follows:

§1.250(b)-5 Foreign-derived deduction
eligible income (FDDEI) services.
* * * * *

(e) *

(2) *

(iii) * * * If it cannot be determined
whether the location is within or
outside the United States (such as where
the location of access cannot be reliably
determined using the location of the IP
address of the device used to receive the
service), and the gross receipts from all
services with respect to the business
recipient are in the aggregate less than
$50,000 for the renderer’s taxable year,
the operations of the business recipient
that benefit from the service provided
by the renderer are deemed to be located
at the recipient’s billing address;
otherwise, the operations of the
business recipient that benefit are
deemed to be located in the United
States. * * *

* %
* %

m Par. 6. Section 1.250(b)—6 is amended
by:

m 1. Revising the second sentence of

paragraph (d)(4)(i1)(B)(2)(J).

m 2. Revising the third sentence of

paragraph (d)(4)(ii)(C)(2)(3).
The revisions read as follows:

§1.250(b)-6 Related party transactions.

(d) * Kk %
(4) * *x %
(ii) * * %
(B) * * %
(2) * *x %

(1) * * * However, because 90
percent of R’s operations that will
benefit from FC’s service are located
outside the United States under
paragraph (d)(3)(i) of this section, only
10 percent of the benefits of FC’s service
are conferred on persons located within
the United States. * * *

* * * * *

(C] * * %

(2) * *x %

(1) * * * Accordingly, because 10
percent of R’s operations that will
benefit from FC’s services are located
within the United States, persons
located within the United States are
treated as paying $10x ($100x x 0.10) for
FC’s services for purposes of applying
the test in paragraph (d)(2)(ii) of this
section.

§1.1502-12 [Corrected]

m Par. 7. On page 43112, in the third
column, amendatory instruction 18
under § 1.1502—12, is corrected to read
as “Redesignating newly designated
paragraphs (c)(7)(ii)(Q)(a) through (c) as
paragraphs (c)(7)(ii)(Q)(1) through (3)”.

Crystal Pemberton,

Senior Federal Register Liaison, Publications
and Regulations Branch, Legal Processing
Division, Associate Chief Counsel, (Procedure
and Administration).

[FR Doc. 2020-19333 Filed 9—28-20; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 272

[Docket ID: DOD-2019—-0S-0007]

RIN 0790-AK51

Administration and Support of Basic

Research by the Department of
Defense

AGENCY: Under Secretary of Defense
(Research and Engineering), Department
of Defense (DoD).

ACTION: Final rule.

SUMMARY: This final rule removes DoD’s
regulation concerning the
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administration and support of basic
research by the Department of Defense,
because the content of this part is
internal to the Department. Therefore,
this CFR part can be removed.

DATES: This rule is effective September
29, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Barbara Orlando, Basic Research Office,
telephone 571-372-6413.

SUPPLEMENTARY INFORMATION: The DoD
rule at 32 CFR part 272, last updated on
September 23, 2005 (70 FR 55726), is
internal to the DoD and does not need
to be codified in the CFR. Based on a
recommendation from the DoD
Regulatory Reform Task Force, this part
is removed. It has been determined that
publication of this CFR part removal for
public comment is impracticable,
unnecessary, and contrary to public
interest since it is based on removing
DoD internal policies and procedures
that are publicly available on the
Department’s issuance website. DoD
internal guidance concerning
administration and support of basic
research by the DoD will continue to be
updated and maintained in DoD
Instruction 3210.1, “Administration and
Support of Basic Research by the
Department of Defense,”” last updated on
October 15, 2018 (available at http://
www.esd.whs.mil/Portals/54/
Documents/DD/issuances/dodi/
321001p.pdf).

This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review.”
Therefore, E.O. 13771, ‘“Reducing
Regulation and Controlling Regulatory
Costs,” does not apply.

List of Subjects in 32 CFR part 272

Grant programs-science and
technology, Research.

PART 272—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 272 is removed.
Dated: September 25, 2020.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.
[FR Doc. 2020-21612 Filed 9-28-20; 8:45 am|]

BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2020-0606]

RIN 1625-AA00

Safety Zone; I-5 Bridge Construction

Project, Columbia River, Vancouver,
WA

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
certain waters of the Columbia River.
This action is necessary to provide for
the safety of life on these navigable
waters around the Northbound I-5
Interstate Bridge at Columbia River Mile
106.5. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port Columbia River.

DATES: This rule is effective with actual
notice from 12:01 a.m. on September 27,
2020, through September 29, 2020. It is
effective without actual notice from
September 29, 2020 through 11:59 p.m.
on October 12, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0247 in the “SEARCH” box and click
“SEARCH.” To view the Click on Open
Docket Folder on the line associated
with this rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Dixon
Whitley, Waterways Management
Division, Marine Safety Unit Portland,
U.S. Coast Guard; telephone 503—-240—
9319, email msupdxwwm®@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Oregon Department of
Transportation notified the Coast Guard
that they will be replacing bridge
components at the south end of the
Northbound I-5 Interstate Bridge over
the Columbia River at River Mile 106.5
beginning September 6, 2020, through
September 26, 2020. In response, on

June 22, 2020, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled Safety Zone;
I-5 Bridge Construction Project,
Columbia River, Vancouver, WA (85 FR
37397). There we stated why we issued
the NPRM, and invited comments on
our proposed regulatory action related
to this construction project. During the
comment period that ended July 22,
2020, we did not receive any relevant
comments. On September 24, 2020, the
Oregon Department of Transportation
notified the Coast Guard that the work
was not finished, and will not be
completed until October 12, 2020. In
response, the Coast Guard is publishing
this Temporary final rule to further
establish the temporary safety zone until
all work is complete.

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
Oregon Department of Transportation
did not submit notice to the Coast Guard
with sufficient time to publish an NPRM
before the previous safety zone expires
and the public is exposed to the dangers
associated with this bridge construction
work. Delaying the effective date of this
rule to wait for a comment period to run
would be impracticable and contrary to
the public interest by inhibiting the
Coast Guard’s ability to protect mariners
and vessels from the hazards associated
with this bridge construction work.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
waiting for a 30-day notice period to run
would be impracticable and contrary to
the public interest.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of Port Sector Columbia River
has determined that the potential
hazards associated with the
construction project would be a safety
concern for anyone within the
designated area of the I-5 bridge
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construction project. The purpose of
this rulemaking is to ensure the safety
of vessels and the navigable waters
within the designated area of the I-5
bridge construction project.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
relevant comments on our NPRM
published June 22, 2020. This TFR is
substantially the same to the one
published in conjunction with that TFR
(Docket No. USCG-2020-0247,) just
with different effective dates.

This rule establishes a safety zone
from 12:01 a.m. on September 27, 2020,

through 11:59 p.m. on October 12, 2020.

The safety zone will cover all navigable
waters of the Columbia River, directly
below the lifting span of the I-5 bridge
from the Washington shoreline to the
edge of the lifting span (approx. 800 ft.),
and approximately 400 ft. both east and
west of the bridge. The duration of the
zone is intended to ensure the safety of
vessels and these navigable waters
while the bridge construction is
underway. No vessel or person would
be permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-year of the safety zone.
Vessel traffic would be able to safely
transit around this safety zone, which
would only impact a small designated
area of the Columbia River, during the
bridge construction project. Moreover,
the Coast Guard will issue Broadcast

Notice to Mariners via VHF—FM marine
channel 16 about the safety zone, and
the rule would allow vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule’s
predecessor under Department of
Homeland Security Directive 023-01,
Rev. 1, associated implementing
instructions, and Environmental
Planning COMDTINST 5090.1 (series),
which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. That rule involved
enforcing a safety zone for 20 days that
prohibits vessel traffic from transiting
underneath the lift span of the I-5
Bridge during bridge repair and
construction operations. It was, and by
extension this TFR is, categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
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Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is amending
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T13-0247 to read as
follows:

§165.T13-0247 Safety Zone[s]; Safety
Zone; I-5 Bridge Construction Project,
Columbia River, Vancouver, WA.

(a) Location. The following area is a
safety zone: All navigable waters of the
Columbia River, surface to bottom,
encompassed by a line connecting the
following points beginning at the
shoreline at 45°37/17.7” N/122°40°31.4"
W, southwest to 45°3712.1” N/
122°40’35.0” W, southeast to 45°37°08.8”
N 122°4022.1” W, thence northeast to
45°37’15.0” N/122°40718.3” W, and
along the shoreline back to the
beginning point.

(b) Definitions. As used in this
section, designated representative
means any Coast commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Columbia River (COTP) to act on his
behalf, or a Federal, State, and local
officer designated by or assisting the
Captain of the Port Columbia River in
the enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) Vessel operators desiring to enter
or operate within the safety zone may
contact the COTP’s on-scene designated
representative by calling 503—209—-2468
or the Sector Columbia River Command
Center on Channel 16 VHF-FM. Those
in the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative.

(d) Enforcement period. This section
is in effect from 12:01 a.m. on
September 27, 2020, through 11:59 p.m.
on October 12, 2020. It will be subject
to enforcement this entire period unless
the Captain of the Port, Columbia River
determines it is no longer needed. The
Coast Guard will inform mariners of any
change to this period of enforcement via
Broadcast Notice to Mariners.

Dated: September 24, 2020.
J.C. Smith,

Captain, U.S. Coast Guard, Captain of the
Port Columbia River.

[FR Doc. 2020-21614 Filed 9-28-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Forest Service

36 CFR Part 254
RIN 0596-AD41

Conveyance of Small Tracts

AGENCY: Forest Service, USDA.
ACTION: Final rule.

SUMMARY: The United States Department
of Agriculture (USDA), Forest Service is
issuing this final rule to implement
certain changes to the Small Tracts Act,
which was enacted in the Agriculture
Improvement Act of 2018, also known
as the 2018 Farm Bill. These statutory
changes create two new categories of
lands eligible for conveyance outside of
the National Forest System under the
Small Tracts Act: parcels 40 acres or
less that are physically isolated,
inaccessible, or have lost National
Forest System character; and parcels of
ten acres or less that are not eligible for
conveyance under previous eligibility
conditions and are encroached on by a
permanent habitable improvement for
which there is no evidence that the
encroachment was intentional or
negligent.

DATES: This final rule is effective
October 29, 2020.

ADDRESSES: Information on this final
rule may be obtained via written request
addressed to the Director, Lands and
Realty Management, USDA Forest
Service, 201 14th Street Southwest,

Washington, DC 20250-1124 or by
email to SM.FS.WO_LandStaff@
usda.gov.

FOR FURTHER INFORMATION CONTACT: Brad
Tait, Lands Staff, by phone at 971-806—
2199, or via email at bradley.tait@
usda.gov. Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877—-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION:

Background

Public Law 97-465, commonly known
as the Small Tracts Act (16 U.S.C. 521c-
521i), was enacted in 1983 to help the
Forest Service resolve land disputes and
boundary management problems for
parcels that generally were small in
scale (less than ten acres) with land
values that did not exceed $150,000.
Eligible lands for sale, exchange, or
interchange included National Forest
System lands encumbered by an
encroachment like a house or fence;
roads or road rights-of-way in excess of
Forest Service transportation needs; and
“mineral survey fractions,” or small
parcels of National Forest System lands
interspersed with or adjacent to lands
transferred out of Federal ownership
under mining laws.

Discussion of Amendments to the Small
Tracts Act

The Small Tracts Act was amended by
Section 8621 of the Agriculture
Improvement Act of 2018, also known
as the 2018 Farm Bill (Pub. L. 115-334).
The changes to the Small Tracts Act
required by the Agriculture
Improvement Act of 2018 are being
implemented in two phases. The first
phase, implementing statutory revisions
that did not entail the exercise of agency
discretion, was accomplished by
revisions to 36 CFR part 254 by the final
rule published in the Federal Register
without notice and comment on
February 13, 2020 (85 FR 8180). The
second phase, implementing changes
that may entail an exercise of agency
discretion, is accomplished by this final
rule.

The Agriculture Improvement Act of
2018 added two new paragraphs to the
Small Tracts Act Section 3 (16 U.S.C.
521e) to resolve by conveyance certain
encroachment, trespass, and boundary
management problems: paragraph (4)
(16 U.S.C. 521¢e(4)), adding a limited
conveyance authority for parcels of 40
acres or less that are determined by the
Secretary of Agriculture (hereafter
“Secretary”’) to be physically isolated
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from other Federal lands, to be
inaccessible, or to have lost National
Forest character; and paragraph (5) (16
U.S.C. 521e(5)), addressing
encroachments by permanent habitable
improvements on parcels of 10 acres or
less. This final rule implements
paragraph (4) by adding a new 36 CFR
254.37, and implements paragraph (5)
by adding a new paragraph (b) to 36
CFR 254.32. These amendments to the
Small Tracts Act are expected to
provide the Forest Service with more
flexibility for resolving property
conflicts with private landowners,
reduce the time and expense arising
from a protracted boundary dispute, and
alleviate management burden and
expense to the Forest Service.

Rulemaking is required for these
specific amendments because Section 6
of the Small Tracts Act (16 U.S.C.
521(h)) provides that “[t]he Secretary
shall issue regulations to carry out the
provisions of this Act, including
specification of . . . criteria which shall
be used in making the determination as
to what constitutes the public interest.”
The public interest determination in
§ 254.36 will apply to the new
paragraph 254.32(b) and new § 254.37
created by this final rule.

A previous rule published on
February 13, 2020 (85 FR 8180), added
a new paragraph (c) to 36 CFR 254.32.
As noted above, this final rule
published September 29, 2020 revises
36 CFR 254.32 to add a new paragraph
(b); accordingly, it redesignates existing
paragraph (b) as paragraph (c), which in
turn redesignates paragraph (c), added
by the previous rule, as paragraph (d).
The previous rule also added 36 CFR
254.38. This final rule published
September 29, 2020 revises the citations
to other rule provisions in 36 CFR
254.38(a) from 36 CFR 254.32(c) to 36
CFR 254.32(d), consistent with the
revisions to § 254.32 made by this final
rule, and revises 36 CFR 254.38(b) to
add a subparagraph (3).

Summary of Public Comments and
Responses

Overview

On February 26, 2020, the Forest
Service published a proposed rule
implementing provisions within Section
8621 of the Agriculture Improvement
Act of 2018 in the Federal Register (85
FR 11041) with a 60-day comment
period ending April 27, 2020. The
agency received 18 comments, with
approximately half of the respondents
expressing support of the proposed rule
and half expressing criticism.
Comments in support of the rule tended
to be general in nature: Some

respondents described specific
scenarios in which they would like to
see the rule applied to resolve a
management issue, or alternative ways
to spend funds received from eligible
conveyances. Several critical comments
also were general in nature, or raised
philosophical, rather than substantive,
issues with the rule. Some critical
comments did raise substantive
concerns regarding specific applications
of the rule that the Forest Service plans
to address in directives instructing field-
level personnel in how to implement
this rule.

General Comments

Comment: One respondent expressed
concern that the regulations place no
limitations on the number of
conveyances to a single landowner.
There were also concerns that a single
parcel that is too large to qualify could
be divided into smaller qualifying
parcels.

Response: These concerns are
currently addressed in 36 CFR
254.35(g), which limits the area
conveyed to the “minimum necessary to
resolve encroachment or land
management problems.”

Comment: One respondent took issue
with the acreage limitations contained
in the rule, stating that the limitations
do not take into account small acreage
discrepancies that could disqualify
otherwise eligible parcels.

Response: Congress set clear acreage
limitations within the 2018 Farm Bill
amendments to the Small Tracts Act,
which the Forest Service is required to
follow.

Comment: One respondent supported
the expanded conveyance categories,
but preferred that the money generated
go towards deferred maintenance rather
than new land acquisition.

Response: Congress made clear that
money generated from eligible
conveyances be deposited into a Sisk
Act account, which limits expenditures
to the acquisition of land within the
same State the funds were generated.

Comment: One respondent raised
concerns that the rule would encourage
squatting, or adverse possession, on
Forest Service land in order eventually
to gain ownership.

Response: Squatting or other types of
adverse possession are generally not
applicable against the Federal
government. While the Small Tracts Act
provides an avenue for private
landowners to gain ownership of
Federal land underlying encroachments,
Forest Service officials are required to
consider “factual evidence of claim of
title or color of title”” in reaching a

conveyance decision, among other
factors and considerations.

Comment: One respondent raised an
issue with the maximum parcel sizes
allowable for conveyance under the
Small Tracts Act.

Response: While the Small Tracts Act
does specify parcel sizes for some of its
conveyance categories, those acreage
amounts represent the maximum
allowable acreage for such transactions.
Actual acreage will be determined on a
case-by-case basis in accordance with
factual and record evidence provided by
the private landowner and will often be
smaller than the maximum allowable
acreage.

Comment: One respondent took issue
with the inclusion of the terms ““shed”
and “hunting blind” in the definition of
“permanent habitable improvement”
because of the ability to move these
structures easily.

Response: The Forest Service has
removed the terms ““shed” and “hunting
blind” from the definition of
“permanent habitable improvement” in
section 254.31 of this final rule, based
on the non-permanent and non-
habitable nature of such structures.

Comment: One respondent generally
supported the rule but encouraged the
Forest Service to apply the public
interest criteria at 36 CFR 254.36 when
considering conveyances of parcel 40
acres or less that are physically isolated,
inaccessible, or have lost National
Forest character.

Response: Pursuant to 36 CFR
254.36(b), the Forest Service will apply
the public interest criteria at 36 CFR
254.36 to all potential conveyances
under the Small Tracts Act.

Comment: One respondent stated that
the Forest Service should not apply an
existing categorical exclusion (CE)
under the National Environmental
Policy Act (NEPA) that excludes from
further analysis in an environmental
assessment or environmental impact
statement the ““sale or exchange of land
or interests in land and resources where
the resulting land uses remain
essentially the same” to the new
category for parcels 40 acres or less that
are physically isolated, inaccessible, or
have lost National Forest character. The
respondent offered three reasons for
this: (1) The CE was enacted prior to
this 40-acre category and could not take
into account properly its environmental
effects; (2) the Forest Service has no
basis to support a conclusion that the
size and scope of the new 40-acre
conveyance category will not have
significant impacts on the human
environment; and (3) the discretion
afforded to agency officials to determine
whether a parcel has lost National
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Forest character is too broad to remove
it from analysis under NEPA. The
respondent also requests that the agency
provide more guidance to officials
tasked with determining whether a
parcel is isolated, inaccessible, or has
lost National Forest character.

Response: The final rule does not
make any changes to the NEPA process.
Each conveyance proposed under this
new 40-acre category will be examined
and subject to an appropriate level of
NEPA analysis. Generally, the public
will have an opportunity to provide
input.

Regarding the request to provide more
guidance to officials on what qualifies
as isolated, inaccessible, or having lost
National Forest character, the agency
intends to amend its directives
implementing the Small Tracts Act to
include guidelines for agency officials to
consider when determining whether a
parcel meets any of these categories.

Comment: One respondent expressed
concern that the expansion of categories
offered under the Farm Bill amendment
to the Small Tracts Act will result in a
“death by a thousand paper-cuts”
scenario where public forest land is
converted to private use at too great of
a scale.

Response: The Small Tracts Act is
considered a relief authority, only to be
used in specific instances to resolve
specific title claims, innocent
encroachments, and management
inefficiencies (see Forest Service
Handbook 5509.11, ch. 21.1). Since
2007, the Forest Service has conveyed
less than 500 acres using the Small
Tracts Act, which is greatly offset by the
number of acres it acquires under
authorities such as the Land and Water
Conservation Fund. Public interest
determinations indicate most land
conveyed to private entities under the
Small Tracts Act no longer meets the
mission and purpose of the agency,
ultimately guiding public resources
towards more suitable lands and
resources. Moreover, the use of the
conveyance authority in the Small
Tracts Act is discretionary and subject
to public interest considerations
contained in the Act and 36 CFR 254.36.

Regulatory Certifications

Executive Order 12866

Executive Order (E.O.) 12866 provides
that the Office of Information and
Regulatory Affairs (OIRA) will review
all significant rules. OIRA has
determined that this final rule is not
significant.

Executive Order 13771

The final rule has been reviewed in
accordance with E.O. 13771 on reducing

regulation and controlling regulatory
costs, and is considered an E.O.
deregulatory action.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), OIRA
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Regulatory Flexibility Act Analysis

The Agency has considered the final
rule under the requirements of the
Regulatory Flexibility Act (5 U.S.C. 602
et seq.). This final rule will not have any
direct effect on small entities as defined
by the Regulatory Flexibility Act. The
final rule will not impose recordkeeping
requirements on small entities; will not
affect their competitive position in
relation to large entities; and will not
affect their cash flow, liquidity, or
ability to remain in the market.
Therefore, the Department has
determined that this final rule would
not have a significant economic impact
on a substantial number of small entities
pursuant to the Regulatory Flexibility
Act.

Federalism

The Department has considered this
final rule under the requirements of E.O.
13132, Federalism. The Department has
concluded that the final rule conforms
with the federalism principles set out in
this executive order; will not impose
any compliance costs on the States; and
will not have substantial direct effects
on the States, on the relationship
between the Federal Government and
the States, nor on the distribution of
power and responsibilities among the
various levels of government. Therefore,
the Department concludes that this final
rule does not have federalism
implications.

Consultation With Tribal Governments

Tribal consultation is not required for
the revisions to the Small Tracts Act
regulations effected in this final rule.
Tribal consultation on individual
proposed projects and local notification
requirements to Tribes and other
individuals for land adjustment
activities will occur as required.

No Takings Implications

The Department has analyzed this
final rule in accordance with the
principles and criteria found in E.O.
12630, Governmental Actions and
Interference With Constitutionally
Protected Property Rights, and has
determined that the rule does not pose
the risk of a taking of protected private

property.

Controlling Paperwork Burdens on the
Public

This final rule does not contain any
recordkeeping or reporting requirements
or other information collection
requirements as defined in 5 CFR part
1320 that are not already required by
law, or are not already approved for use,
and therefore imposes no additional
paperwork burden on the public.
Accordingly, the review provisions of
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3521), and its
implementing regulations at 5 CFR part
1320, do not apply.

National Environmental Policy Act

Agency regulations at 36 CFR
220.6(d)(2) (73 FR 43093) exclude from
documentation in an environmental
assessment or impact statement “‘rules,
regulations, or policies to establish
Service-wide administrative procedures,
program processes, or instructions.” The
Department has concluded that the
revisions to regulations effected in this
final rule fall within this category of
actions and that no extraordinary
circumstances exist which would
require preparation of an environment
assessment or environmental impact
statement.

Energy Effects

This final rule has been reviewed
under E.O. 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use.”
The Department has determined that
this final rule does not constitute a
significant energy action as defined in
E.O. 13211.

Civil Justice Reform

The Department has analyzed this
rule in accordance with the principles
and criteria of Executive Order 12988,
Civil Justice Reform. The Department
has not identified any State or local
laws or regulations that conflict with
this regulation or that would impede
full implementation of this rule.
Nevertheless, in the event that such
conflicts were to be identified, the final
rule, if implemented, will preempt the
State or local laws or regulations found
to be in conflict. However, in that case,
(1) no retroactive effect will be given to
this final rule; and (2) the USDA will
not require the use of administrative
proceedings before parties could file
suit in court challenging its provisions.

Unfunded Mandates

Pursuant to Title II of the Unfunded
Mandates Reform Act of 1995 (2 U.S.C.
1531-1538), the Department has
assessed the effects of this final rule on
State, local, and Tribal governments and
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the private sector. This final rule does
not compel the expenditure of $100
million or more by any State, local, or
Tribal governments, or anyone in the
private sector. Therefore, statements as
described under sections 202 and 205 of
the Act are not required.

List of Subjects in 36 CFR Part 254

Community facilities, National
forests.

Therefore, for the reasons set forth in
the preamble, the Forest Service is
amending part 254 of title 36 of the
Code of Federal Regulations as follows:

PART 254 LANDOWNERSHIP
ADJUSTMENT

Subpart C—Conveyance of Small
Tracts

m 1. The authority citation for part 254,
subpart C continues to read:

Authority: Public Law 97-465; 96 Stat.
2535.

m 2. Amend § 254.31 by adding, in
alphabetical order, the definition of
“Permanent Habitable Improvement” to
read as follows:

§254.31 Definitions.

Permanent Habitable Improvement
means a dwelling, improvement, house,
or other structure presently being used
as a residence or domicile for a lasting
or indefinite period of time.

m 3. Revise § 254.32 to read as follows:

§254.32 Encroachments and other
improvements.

(a) This subpart allows conveyance of
parcels of 10 acres or less, which will
resolve encroachments by persons on
National Forest System lands:

(1) To whom no advance notice was
given that the improvements
encroached or would encroach, and

(2) Who in good faith relied on an
erroneous survey, title search, or other
land description which did not reveal
such encroachment.

(b) This subpart also allows
conveyance of parcels of 10 acres or less
that are not eligible for conveyance
under subsection (a) but are encroached
on by a permanent habitable
improvement for which there is no
evidence that the encroachment was
intentional or negligent.

(c) Forest Service officials shall
consider the following factors when
determining whether to convey lands
upon which encroachments exist under
subsections (a) and (b):

(1) The location of the property
boundaries based on historical location
and continued acceptance and
maintenance,

(2) Factual evidence of claim of title
or color of title,

(3) Notice given to persons
encroaching on National Forest System
lands,

(4) Degree of development in the
encroached upon area, and

(5) Creation of an uneconomic
remnant.

(d) This subpart also allows
conveyance of parcels that are used as
a cemetery (including a parcel of not
more than one acre adjacent to the
parcel used as a cemetery), a landfill, or
a sewage treatment plant under a special
use authorization issued or otherwise
authorized by a Forest Service official.
m 4. Add § 254.37 to read as follows:

§254.37 Conveyance of parcels 40 acres
or less that no longer meet National Forest
System objectives.

(a) This subpart allows conveyance of
parcels of 40 acres or less that are
determined by Forest Service officials
to:

(1) be physically isolated from other
Federal land; or

(2) be inaccessible; or

(3) have lost National Forest
character.

(b) [Reserved]

m 5. Amend § 254.38 by revising
paragraph (a) and adding paragraph
(b)(3) to read as follows:

(a) The net proceeds derived from any
sale or exchange of parcels in
§254.32(b) and (d) and § 254.37 shall be
deposited in the fund commonly known
as the “Sisk Act” account.

(b) * * *

(3) Reimbursement for costs incurred
in preparing a sale conducted under
§ 254.37 if the sale is a competitive sale.

James E. Hubbard,

Undersecretary, Natural Resources and
Environment.

[FR Doc. 2020-21258 Filed 9-28-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 211 and 252
[Docket DARS-2020-0006]
RIN 0750-AK60

Defense Federal Acquisition
Regulation Supplement: Repeal of
DFARS Clause “Substitutions for
Military or Federal Specifications and
Standards” (DFARS Case 2019-D023)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to remove internal agency
guidance and a clause that is no longer
necessary pursuant to action taken by
the DoD Regulatory Reform Task Force.

DATES: Effective October 1, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Moore, telephone 571-372-6093.

SUPPLEMENTARY INFORMATION:
I. Background

DoD published a proposed rule in the
Federal Register at 85 FR 19722 on
April 8, 2020, to remove DFARS subpart
211.273, Substitutions for Military or
Federal Specifications and Standards,
and DFARS clause 252.211-7005,
Substitutions for Military of Federal
Specifications, from the DFARS,
because the guidance and clause are no
longer necessary. One public comment
was received in response to the
proposed rule. The public comment was
outside the scope of this case and no
changes were made to the rule, as a
result of public comment.

II. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule only removes obsolete
internal guidance and the clause at
DFARS 252.211-7005 from the DFARS.
This rule does not impose any new
requirements on contracts at or below
the simplified acquisition threshold, or
commercial items, including
commercially available off-the-shelf
items.

II1. Executive Orders 12866 and 13563

E.O.s 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.
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IV. Executive Order 13771

This rule is not subject to E.O. 13771,
because this rule is not a significant
regulatory action under E.O. 12866.

V. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small businesses
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule is not creating any new
requirements for contractors or changing
any existing policies or practices.
However, a final regulatory flexibility
analysis has been prepared and is
summarized as follows:

The Department of Defense is
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to repeal DFARS subpart
211.273, Substitutions for Military or
Federal Specifications of Standards, and
DFARS clause 252.211-7005,
Substitutions for Military or Federal
Specifications of Standards, as the
guidance and clause are no longer
necessary. The objective of this rule is
to remove outdated guidance from the
DFARS and reduce regulatory burden
on the public. This repeal is pursuant to
action taken by the DoD Regulatory
Reform Task Force established under
Executive Order 13777, Enforcing the
Regulatory Reform Agenda.

No public comments were received in
response to the initial regulatory
flexibility analysis.

DoD does not collect data on the
number of small businesses that
proposed an Single Process Initiative
(SPI) process in lieu of military of
Federal specifications or standards cited
in the solicitation. Instead, DoD subject
matter experts estimate that
approximately 10 contractors participate
in SPI and that each participant will
respond to one solicitation per year.
Based on the information available, DoD
does not anticipate that this rule will
significantly impact small business
entities.

This rule does not include any new
reporting, recordkeeping, or other
compliance requirements for small
businesses.

There are no known alternative to the
rule that will meet the stated objectives
or minimize the impact on of the rule
on small entities.

VI. Paperwork Reduction Act

This rule removes the burden
associated with DFARS 252.211-7005
from the information collection
requirement currently approved under
0704-0398, entitled DFARS Part 211,
Describing Agency Needs, and Related

Clause at DFARS 252.211. This
reduction is reflected in the revision to
and extension of the information
collection, as published in the Federal
Register on February 27, 2020, at 85 FR
11351, and May 28, 2020, at 85 FR
32019.

List of Subjects in 48 CFR Parts 211 and
252

Government procurement.

Jennifer D. Johnson,

Regulatory Control Officer, Defense

Acquisition Regulations System.
Therefore, 48 CFR parts 211 and 252

are amended as follows:

m 1. The authority citation for 48 CFR

parts 211 and 252 continues to read as

follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 211—DESCRIBING AGENCY
NEEDS

211.273 [Removed and Reserved]

m 2. Remove and reserve section
211.273.

211.273-1 through 211.273-4 [Removed]
m 3. Remove sections 211.273-1 through
211.273-4.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.211-7005 [Removed and Reserved]

m 4. Remove and reserve section
252.211-7005.

[FR Doc. 2020-21248 Filed 9-28-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 211 and 252
[Docket DARS-2019-0056]
RIN 0750-AK59

Defense Federal Acquisition
Regulation Supplement: Repeal of
DFARS Provision “Alternate
Preservation, Packaging, and Packing”
(DFARS Case 2019-D022)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to remove a provision that is

no longer necessary pursuant to action
taken by the DoD Regulatory Reform
Task Force.

DATES: Effective October 1, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Moore, telephone 571-372-6093.
SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 85 FR 19721 on
April 8, 2020, to remove the provision
at DFARS 252.211-7004, Alternate
Preservation, Packaging, and Packing,
and the associated prescription from the
DFARS, because the provision is no
longer necessary. No public comments
were received in response to the
proposed rule. No changes were made to
the rule, as proposed.

II. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule only removes the obsolete
solicitation provision at DFARS
252.211-7004, Alternate Preservation,
Packaging, and Packing. This rule does
not impose any new requirements on
contracts at or below the simplified
acquisition threshold, or commercial
items, including commercially available
off-the-shelf items.

II1. Executive Orders 12866 and 13563

E.O.s 12866 and 13563 direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

IV. Executive Order 13771

This rule is not subject to E.O. 13771,
because this rule is not a significant
regulatory action under E.O. 12866.

V. Regulatory Flexibility Act

DoD does not expect this rule to have
a significant economic impact on a
substantial number of small businesses
within the meaning of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq.,
because the rule is not creating any new
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requirements for contractors or changing
any existing policies or practices.
However, a final regulatory flexibility
analysis has been prepared and is
summarized as follows:

The Department of Defense is
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to repeal DFARS provision
252.211-7004, Alternate Preservation,
Packaging, and Packing, as the provision
is no longer necessary. The objective of
this rule is to reduce regulatory burden
on the public. This repeal is pursuant to
action taken by the Regulatory Reform
Task Force established under Executive
Order (E.O.) 13777, Enforcing the
Regulatory Reform Agenda.

No public comments were received in
response to the initial regulatory
flexibility analysis.

DoD does not collect data on the
number of small businesses that
respond to a solicitation that includes
DFARS clause 252.211-7004 or the
number of small businesses responding
to such a solicitation with alternative
preservation, packaging, or packing
methods. Instead, DoD subject matter
experts advise that approximately 375
solicitations are issued each year that
contain military preservation,
packaging, or packing requirements
where commercial or industrial
methods may also be acceptable. DoD
estimates that it receives 1.5 responses
to each solicitation, for a total of 563
offers received in response to these
solicitation. This total estimated number
of responses does not delineate between
the business size of the offerors or those
offerors that did and did not propose
alternative methods for preservation,
packaging, or packing in lieu of military
specifications. Based on the information
available, DoD does not anticipate that
this rule will significantly impact small
business entities.

This rule does not include any new
reporting, recordkeeping, or other
compliance requirements for small
businesses.

There are no known alternative to the
rule that will meet the stated objectives
or minimize the impact on of the rule
on small entities.

VI. Paperwork Reduction Act

This rule removes the burden
associated with DFARS 252.211-7004
from the information collection
requirement currently approved under
0704—-0398, entitled DFARS Part 211,
Describing Agency Needs, and Related
Clause at DFARS 252.211. This
reduction is reflected in the revision to
and extension of the information
collection, as published in the Federal
Register on February 27, 2020, at 85 FR

11351, and May 28, 2020, at 85 FR
32019.

List of Subjects in 48 CFR Parts 211 and
252

Government procurement.

Jennifer D. Johnson,

Regulatory Control Officer, Defense

Acquisition Regulations System.
Therefore 48 CFR parts 211 and 252

are amended as follows:

m 1. The authority citation for 48 CFR

parts 211 and 252 continues to read as

follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 211—DESCRIBING AGENCY
NEEDS

211.272 [Removed and Reserved]

m 2. Remove and reserve section
211.272.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

252.211-7004 [Removed and Reserved]

m 3. Remove and reserve section
252.211-7004.

[FR Doc. 2020-21247 Filed 9-28-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Parts 212, 244, and 252
[Docket DARS-2019-0052]
RIN 0750-AK66

Defense Federal Acquisition
Regulation Supplement: Treatment of
Certain Items as Commercial Items
(DFARS Case 2019-D029)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement several sections
of the National Defense Authorization
Act for Fiscal Year 2017 that address
treatment of commingled items
purchased by contractors and services
provided by nontraditional defense
contractors as commercial items.
DATES: Effective October 1, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Amy G. Williams, telephone 571-372—
6106.

SUPPLEMENTARY INFORMATION:

I. Background

DoD published a proposed rule in the
Federal Register at 84 FR 65322 on
November 27, 2019, to implement
sections 877 and 878 of the National
Defense Authorization Act (NDAA) for
Fiscal Year (FY) 2017 (Pub. L. 114-328)
and further implement section 848 of
the NDAA for FY 2018 (Pub. L. 115-91).
Section 877, Treatment of Commingled
Items Purchased by Contractors as
Commercial Items, adds 10 U.S.C.
2380Db. Section 878, Treatment of
Services Provided by Nontraditional
Contractors as Commercial Items,
amends 10 U.S.C. 2380a. Section 848
modifies 10 U.S.C. 2380(b) to provide
that a contract for an item using FAR
part 12 procedures shall serve as a prior
commercial item determination, unless
the appropriate official determines in
writing that the use of such procedures
was improper or that it is no longer
appropriate to acquire the item using
commercial item acquisition
procedures. Two respondents submitted
public comments in response to the
proposed rule.

II. Discussion and Analysis

DoD reviewed the public comments in
the development of the final rule. A
discussion of the comments and the
changes made to the rule as a result of
those comments is provided, as follows:

A. Summary of Significant Changes
From the Proposed Rule

Further implementation of section
848 of the NDAA for FY 2018 (Pub. L.
115-91) has been removed from the
final rule under this case. DoD plans to
publish a new proposed rule under a
separate case (DFARS Case 2020-D033).

B. Analysis of Public Comments

1. Treatment of commingled items as
commercial items (section 877 of the
NDAA for FY 2017).

a. Strike “when purchased” from
proposed DFARS 244.402(S-70) and the
proposed clause at DFARS 252.244—
7000(c).

Comment: One respondent suggested
removal of the words “when
purchased,” which were added as a
clarification to the statutory text in the
proposed rule, suggesting that the
addition “serves only to erode the
purpose of the law, and will increase
administrative burden of identifying
comingled items.”

Response: The statutory change
adding a new section 10 U.S.C. 2380b is
titled, “Treatment of commingled items
purchased contractors as commercial
items.” The statute is intended to
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address the common situation in which
a contractor purchases items in bulk,
intending to use the items for its general
business, as distinguished from a
specific subcontract, identifiable at the
time of purchase with a specific prime
contract. This is consistent with the
legislative history quoted by the
respondent with regard to cases where
contractors often place orders with
subcontractors for material, supplies,
and parts that may be applicable to
several Government programs in
advance of any Government contract or
RFP. The text of the enactment is fully
consistent with this interpretation:
“items . . .that are purchased by a
contractor for use in the performance of
multiple contracts with the Department
of Defense and other parties and are not
identifiable to any particular contract.”
The language “when purchased” was
added to avoid a possible application to
items that were in fact purchased for
specific purposes, as subcontracts
subject to the wide range of contract
terms that the purchaser might be
required to “flow down” to the
particular subcontracts. Many of those
“flow down” clauses are required by
other laws, or otherwise reflect
important procurement policies, and
any exceptions must be applied
narrowly. It is contrary to the intent of
the underlying laws if those items are to
be “treated as commercial items” on the
sole basis that after acquisition, the
prime contractor commingles them with
other materials in inventory, whether by
policy or in error, so that they lose their
“identification.”

b. Clarify that items are not
“identifiable to any particular contract”
if they are not specifically identified, are
indistinguishable, and are not serialized
(DFARS 244.402(S-70)).

Comment: In connection with this
issue, one respondent suggested that
DoD define the term “identifiable to any
particular contract” as stated. The
respondent argued that this is “in the
Government’s best interest”” on the basis
of an example in which the prime
contractor purchases items in bulk,
apparently “for use in the performance
of multiple contracts with the
Department of Defense and other
parties.” In the example, the items are
“identifiable to any particular contract”
only to the extent that DPAS ratings are
“flowed down” to the supplier as to a
small proportion of the total quantity
purchased. On this basis, the
respondent suggests, while the
subcontract order did not identify any
particular items as designated for the
DPAS-rated prime contract; the items
are physically indistinguishable from
each other; and they will be

commingled in inventory; yet because
the costs of the few items will be
allocable to the particular prime
contract, they will be considered
“identifiable to [the] particular
contract” and thus effectively excluded
from the coverage of 10 U.S.C. 2380b
unless the suggested amendment is
adopted.

Response: This clarification is
unnecessary. The Congressional intent
to allow contractors to buy relatively
low-value items in bulk, for various
customers, appears to be directly
applicable to the described situation.
There is no single definition of the term
“identifiable,” as used in the NDAA, but
the statute is written in regard to items,
not the cost of the items. DoD does not
consider that unspecified items
procured as part of a bulk purchase for
multiple customers are ‘“‘identifiable to
[a] particular contract” on the sole basis
that a related portion of the cost is
allocable to the contract.

There may, however, be other bases
on which particular items or
subdivisions of a single purchase may
be identifiable with a particular
contract, and creating a criterion that
the items must be identifiable by
individual serial number is not
warranted.

c. Strike “The Contractor shall ensure
that any such items to be used in
performance of this contract meet all
terms and conditions of this contract
that are applicable to commercial items”’
from the clause at 252.244-7000(c).

Comment: One respondent suggested
that the quoted language “would require
specific clauses to be applied ‘after the
fact’ in direct conflict with Section 877
and negate its intent.”

Response: Section 877 only specifies
that the items shall be treated as
commercial items. It is not in conflict
with section 877 to state that items
treated as commercial items must
comply with requirements that are
applicable to commercial items. The
respondent is apparently concerned that
because the items are not purchased for
a specific Government contract, that the
contractor will not have imposed
Government requirements upon the
suppliers. The proposed language
simply clarifies that if certain items are
to be “treated as commercial items”
pursuant to the first sentence and 10
U.S.C. 2380b, on the basis that they are
“valued under $10,000 and [were]
purchased by a contractor for use in the
performance of multiple contracts with
the Department of Defense and other
parties and are not identifiable to any
particular contract,” then in place of
clauses that might otherwise apply, the
items must comply with the clauses that

apply to commercial items. If the
respondent is suggesting that section
877, by providing that the items are to
be “treated as commercial items,” was
intended to further excuse a contractor
from compliance with the clauses
identified in FAR 52.244-6(c) (and any
authorized agency supplements), DoD
disagrees. One of the criteria for an
acceptable purchasing system requires
the contractor to ensure that all
applicable purchase orders and
subcontracts contain all flowdown
clauses . . . needed to carry out the
requirements of the prime contract
(DFARS 252.244-7001(c)(2)).

d. Clarify what is meant by ‘“‘treatment
as”’ a commercial item (DFARS
244.402(S-70)).

Comment: One respondent suggested
that the term “‘shall be treated as
commercial items” be supplemented by
adding language to the effect that
“treatment” of an item as a commercial
item under the authority provided in 10
U.S.C. 2380b means that FAR part 12
applies, as it would apply under the
proposed rule applicable to 41 U.S.C.
1903, Special Emergency Procurement
Authority, and 10 U.S.C. 2380a,
Treatment of Services Provided by
Nontraditional Contractors as
Commercial Items.

Response: 41 U.S.C. 1903 provides
that in defined circumstances in which
its “special emergency procurement
authority” applies, an executive agency
“may treat the property or service as a
commercial item for the purpose of
carrying out the procurement.” 10
U.S.C. 2380a provides the same
“treatment” by an agency for items and
services provided by nontraditional
defense contractors. Both of these
provisions apply to acquisitions by an
agency. To the extent that an agency
“may treat the property or service as a
commercial item for the purpose of
carrying out the procurement,” this
logically implies application of FAR
part 12 procedures. 10 U.S.C. 2380b,
however, applies to purchases by a
contractor. The requirements of FAR
part 12 do not apply to purchases by a
contractor, it would be extremely
burdensome on contractors to make its
requirements applicable, and DoD did
not propose to do so.

Comment: The respondent further
suggested that language be added to
specify that when 10 U.S.C. 2380b
applies, “‘a commercial item
determination is not required.”

Response: By the proposed language,
contractors are entitled to treat items as
commercial items when they are
“purchased by a contractor for use in
the performance of multiple contracts”
and meet the other criteria of the
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section. The following has been added:
“, even though the items may not meet
the definition of “‘commercial item” at
FAR 2.101 and do not require a
commercial item determination.

e. Retain existing language at DFARS
244.402(a).

Comment: One respondent questioned
why the wording at DFARS 244.402 was
changed from ““Contractors shall
determine whether a particular
subcontract item meets the definition of
a commercial item” to “Contractors are
required to determine whether a
particular subcontract item meets the
definition of a commercial item.”

Response: This change is to conform
to the DFARS drafting convention that
provisions and clauses are the
appropriate place to direct contractors
to do something. The text of the DFARS
that is not a provision or a clause is
directed to the contracting officer.
Therefore, DFARS 244.402(a) should not
tell the contractor that it shall do
something, but should inform the
contracting officer of a requirement
applicable to contractors.

f. Need to add Government checks on
industry’s new responsibility to treat
certain items as commercial items.

Comment: One respondent stated that
even the DAR Council’s proposed rule
itself says there are checks to be made
on industry in determining an item is
commingled. The respondent requests
that the administrative contracting
officer (ACO) to be given the authority
to examine industry’s rationale against
the Council’s stated stipulations, by
assigning this responsibility to the ACO
and adding contractual requirement for
the contractor to provide the requested
documentation. Specifically, the
respondent requested the following:

e DFARS 244.303(a)—Add the
requirement, as part of the Contractors’
Purchasing System Review, to review
the adequacy of rationale documenting
how items were purchased for use in the
performance of multiple contracts with
the Department of Defense and other
parties and were not identifiable to any
particular contract when purchased.

Response: The contracting officer
already has the authority to request and
review contractor supporting
documentation. Those performing a
CPSR or audit may adjust their requests
to ensure that “treated as commercial”
items are included in their reviews.

e FARS 252.244-7001, Contractor
Purchasing System Administration,
paragraph (b)—Add a new subparagraph
to require the following: “Upon request
by the Contracting Officer, the
Contractor shall provide rationale
documenting commercial item
determinations to ensure compliance

with the definition of ‘commercial item’
in FAR 2.101. In addition, the
Contractor shall provide rationale
documenting how it determined items
were purchased for use in the
performance of multiple contracts with
the Department of Defense and other
parties and were not identifiable to any
particular contract when purchased.”

Response: This change does not fit in
this clause on Contractor Purchasing
System Administration. Paragraph (b)
addresses the general requirement to
establish and maintain an acceptable
purchasing system. Paragraphs (a) and
(c) provide applicable definitions and
the criteria for an acceptable system.
This change would duplicate
requirements in other clauses. The
contractor has the obligation to
document and justify purchasing
commingled items under this authority.

2. Treatment of services provided by
nontraditional contractors as
Commercial Items (section 878 of the
NDAA for FY 2017).

a. Authorize prime contractors to treat
supplies and services from
nontraditional contractors as
commercial items.

Comment: One respondent
recommended that authorizing prime
contractors to utilize 10 U.S.C. 2380a (a)
and (b) in their subcontracts and
treating the supplies and services as
commercial items, will help attract
nontraditional defense contractors to do
business with DOD. The file
documentation proposed under DFARS
212.102(iv)(C) to use either authority
would be a representation by the
subcontractor in accordance with
DFARS 252.215-7013, and the prime
contractor should be able to rely on
such.

Response: Both the permissive
authority of 10 U.S.C. 2380a(a) and the
mandatory treatment of 10 U.S.C.
2380a(b) apply only on the Government
(prime contract) level. The statute does
not allow DoD to flow down the
authority.

Comment: One respondent
commented that additional direction is
needed for certain nontraditional
services that shall be treated as
commercial items.

Response: The DFARS final text
includes DFARS 212.102(a)(iii)(B),
which provides sufficient direction.

b. Retain existing language at DFARS
212.102(a)(iii).

Comment: One respondent
recommended retention of the existing
language at DFARS 212.102(a)(iii),
which states explicitly that the decision
to apply commercial item procedures to
the procurement of supplies and
services from nontraditional defense

contractors does not require a
commercial item determination and
does not mean that the item is
commercial.

Response: Concur.

III. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule proposes to modify the
clause at DFARS 252.244,7000,
Subcontracts for Commercial Items, but
does not modify its applicability. The
clause is applicable to all solicitations
and contracts, including solicitations
and contracts using FAR part 12
procedures for the acquisition of
commercial items and solicitations and
contracts valued at or below the
simplified acquisition threshold.
However, the amendment to DFARS
252.244-7000 proposed by this rule
does not impose any burdens on
contractors, but allows treatment of
certain items as commercial items, that
do not otherwise meet the definition of
“commercial item” in FAR part 2.

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not
subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13771

This rule is not subject to E.O. 13771,
because this rule is not a significant
regulatory action under E.O. 12866.

VI. Regulatory Flexibility Act

A final regulatory flexibility analysis
(FRFA) has been prepared consistent
with the Regulatory Flexibility Act, 5
U.S.C. 601, et seq. The FRFA is
summarized as follows:

This final rule is issued in order to
implement sections 877 and 878 of the
National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2017 (10
U.S.C. 2380a and 10 U.S.C. 2380b). The
objective of this rule is to address the
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treatment as commercial items of
services provided by nontraditional
defense contractors and certain items
purchased by a contractor for use in the
performance of multiple contracts. The
legal basis for the rule is the NDAA
section cited as the reasons for the
action.

There were no significant issues
raised by the public comments in
response to the initial regulatory
flexibility analysis.

Based on FY 2018 data from the
Federal Procurement Data System
(FPDS), awards of commercial contracts
were made to 15,231 nontraditional
defense contractors that were also small
entities. It is unknown how many of
those entities might provide services
that use the same pool of employees
used for commercial customers and are
priced using methodology similar to the
methodology used for commercial
pricing.

Also based on FPDS data for FY 2018,
DoD awarded 110,000 contracts for the
purchase of supplies, commercial or
noncommercial, exceeding $10,000, to
13,892 unique small entities. This rule
will affect an unknown number of those
13,892 small entities, if such small
entities purchase noncommercial items
valued at less than $10,000 per item that
are not identifiable to any particular
contract when purchased and are for use
in the performance of multiple contracts
with DoD and other parties.

This rule does not impose any new
reporting, recordkeeping, or other
compliance requirements. The rule does
remind the contractor of the
responsibility to ensure that items
treated as commercial items pursuant to
section 877 of the NDAA for FY 2017
that are to be used in the performance
of the DoD contract meet all terms and
conditions of the contract that are
applicable to commercial items.

DoD did not identify any significant
alternatives that would minimize or
reduce the significant economic impact
on small entities, because there is no
significant impact on small entities. Any
impact is expected to be beneficial.

VII. Paperwork Reduction Act

The rule does not contain any new
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Parts 212,
244, and 252

Government procurement.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

Therefore, 48 CFR parts 212, 244, and
252 are amended as follows:

m 1. The authority citation for parts 212,
244, and 252 continues to read as
follows:

Authority: 41 U.S.C. 1303 and 48 CFR
chapter 1.

PART 212—ACQUISITION OF
COMMERCIAL ITEMS

m 2. Amend section 212.102 by revising
paragraph (a)(iii) to read as follows:

212,102 Applicability.
() * * *

(iii) Nontraditional defense
contractors. In accordance with 10
U.S.C. 23804, contracting officers—

(A) Except as provided in paragraph
(a)(iii)(B) of this section, may treat
supplies and services provided by
nontraditional defense contractors as
commercial items. This permissive
authority is intended to enhance
defense innovation and investment,
enable DoD to acquire items that
otherwise might not have been
available, and create incentives for
nontraditional defense contractors to do
business with DoD. It is not intended to
recategorize current noncommercial
items; however, when appropriate,
contracting officers may consider
applying commercial item procedures to
the procurement of supplies and
services from business segments that
meet the definition of “nontraditional
defense contractor” even though they
have been established under traditional
defense contractors. The decision to
apply commercial item procedures to
the procurement of supplies and
services from nontraditional defense
contractors does not require a
commercial item determination and
does not mean the item is commercial;

(B) Shall treat services provided by a
business unit that is a nontraditional
defense contractor as commercial items,
to the extent that such services use the
same pool of employees as used for
commercial customers and are priced
using methodology similar to
methodology used for commercial
pricing; and

(C) Shall document the file when
treating supplies or services from a
nontraditional defense contractor as
commercial items in accordance with

paragraph (a)(iii)(A) or (B) of this
section.

PART 244—SUBCONTRACTING
POLICIES AND PROCEDURES

m 3. Amend section 244.402 by—

m a. In paragraph (a) removing ““shall”

and adding “are required to” in its

place; and

m b. Adding a new paragraph (S-70).
The addition reads as follows:

244.402 Policy requirements.
* * * * *

(S—=70) In accordance with 10 U.S.C.
2380Db, items that are valued at less than
$10,000 per item that are purchased by
a contractor for use in the performance
of multiple contracts with the
Department of Defense and other parties
and are not identifiable to any particular
contract when purchased shall be
treated as commercial items, even
though the items may not meet the
definition of “‘commercial item” at FAR
2.101 and do not require a commercial
item determination.

PART 252—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 4. Amend section 252.244—-7000 by—
m a. Removing the clause date of “(JUN
2013)” and adding “(SEP 2020)” in its
place;
m b. Redesignating paragraph (c) as (d);
m c. In the newly redesignated
paragraph (d), removing “(c)” and
adding ““(d)” in its place; and
m c. Adding a new paragraph (c).

The addition reads as follows:

252.244-7000 Subcontracts for
Commercial ltems.
* * * * *

(c)(1) In accordance with 10 U.S.C.
2380b, the Contractor shall treat as
commercial items any items valued at
less than $10,000 per item that were
purchased by the Contractor for use in
the performance of multiple contracts
with the Department of Defense and
other parties and are not identifiable to
any particular contract when purchased.

(2) The Contractor shall ensure that
any items to be used in performance of
this contract, that are treated as
commercial items pursuant to paragraph
(c)(1) of this clause, meet all terms and
conditions of this contract that are
applicable to commercial items in
accordance with the clause at Federal
Acquisition Regulation 52.244—6 and
paragraph (a) of this clause.

* * * * *
[FR Doc. 2020-21249 Filed 9-28-20; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF DEFENSE

Defense Acquisition Regulations
System

48 CFR Part 216
[Docket DARS-2020-0032]
RIN 0750-AL02

Defense Federal Acquisition
Regulation Supplement: Modification
of Determination Requirement for
Certain Task- or Delivery-Order
Contracts (DFARS Case 2020-D016)

AGENCY: Defense Acquisition
Regulations System, Department of
Defense (DoD).

ACTION: Final rule.

SUMMARY: DoD is issuing a final rule
amending the Defense Federal
Acquisition Regulation Supplement
(DFARS) to implement a section of the
National Defense Authorization Act for
Fiscal Year 2020 that revises contract
file documentation requirements when
awarding a task- or delivery order-
contract in excess of $100 million to a
single source.

DATES: Effective October 1, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Carrie Moore, telephone 571-372-6093.

SUPPLEMENTARY INFORMATION:
I. Background

DoD is issuing a final rule amending
the DFARS to implement section 816 of
the National Defense Authorization Act
(NDAA) for Fiscal Year (FY) 2020 (Pub.
L. 116—92). Section 816 amends 10
U.S.C. 2304a to permit the award of a
DoD task- or delivery-order contract
estimated to exceed $100 million
(including all options) to a single source
without a written determination by the
head of the agency, if the head of the
agency made a written determination
that other than competitive procedures
were authorized for the award of such
contract.

The requirement for the written
determination required by 10 U.S.C.
2304a is implemented at Federal
Acquisition Regulation (FAR)
16.504(c)(1)(ii)(D), which prohibits the
award of a task- or delivery-order
contract in excess of $100 million to a
single source, unless the head of the
agency makes a written determination
that the acquisition meets one of four
specific circumstances that necessitate
an award to a single source.

To implement 10 U.S.C. 2304a, as
amended by section 816, this final rule

amends DFARS section 216.504 to
advise DoD contracting officers that the
determination from the head of the
agency pursuant to FAR
16.504(c)(1)(ii)(D)(1) is no longer
required for a single-award task- or
delivery-order contract valued at greater
than $100 million, if a justification for
the use of other than full and open
competition has been executed in
accordance with FAR subpart 6.3 and
DFARS subpart 206.3.

II. Applicability to Contracts at or
Below the Simplified Acquisition
Threshold and for Commercial Items,
Including Commercially Available Off-
the-Shelf Items

This rule does not create new
provisions or clauses or impact any
existing provisions or clauses.

III. Publication of This Final Rule for
Public Comment Is Not Required by
Statute

The statute that applies to the
publication of the FAR is Office of
Federal Procurement Policy statute
(codified at title 41 of the United States
Code). Specifically, 41 U.S.C. 1707(a)(1)
requires that a procurement policy,
regulation, procedure, or form
(including an amendment or
modification thereof) must be published
for public comment if it relates to the
expenditure of appropriated funds, and
has either a significant effect beyond the
internal operating procedures of the
agency issuing the policy, regulation,
procedure, or form, or has a significant
cost or administrative impact on
contractors or offerors. This final rule is
not required to be published for public
comment, because DoD is not issuing a
new regulation; rather, this rule is
updating internal operating procedures
that require contracting officers to
obtain certain internal documentation
and authorizations prior to awarding a
contract under certain acquisitions.

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This is not a significant
regulatory action and, therefore, was not

subject to review under section 6(b) of
E.O. 12866, Regulatory Planning and
Review, dated September 30, 1993. This
rule is not a major rule under 5 U.S.C.
804.

V. Executive Order 13771

This rule is not subject to E.O. 13771,
because this rule is not a significant
regulatory action under E.O. 12866.

VI. Regulatory Flexibility Act

Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule under 41 U.S.C.
1707(a)(1) (see section III. of this
preamble), the analytical requirements
of the Regulatory Flexibility Act (5
U.S.C. 601 et seq.) are not applicable.
Accordingly, no regulatory flexibility
analysis is required, and none has been
prepared.

VII. Paperwork Reduction Act

The rule does not contain any
information collection requirements that
require the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
chapter 35).

List of Subjects in 48 CFR Part 216
Government procurement.

Jennifer D. Johnson,

Regulatory Control Officer, Defense
Acquisition Regulations System.

Therefore, DoD is amending 48 CFR
part 216 as set forth below:

PART 216—TYPES OF CONTRACTS

m 1. The authority citation for 48 CFR
part 216 continues to read as follows:

Authority: 10 U.S.C. 1303 and 48 CFR
chapter 1.

m 2. Amend section 216.504 by adding
new paragraph (c)(1)(ii)(D)(3)(7) to read
as follows:

216.504 Indefinite-quantity contracts.

(C) * % %

(1) * K %

(11) * K %

(D) * * %

(3)(1) In accordance with section 816
of the National Defense Authorization
Act for Fiscal Year 2020 (Pub. L. 116—
92), the determination at FAR
16.504(c)(1)(ii)(D) is not required if a
justification has been executed, in
accordance with FAR subpart 6.3 and
subpart 206.3.

[FR Doc. 2020-21250 Filed 9-28-20; 8:45 am]
BILLING CODE 5001-06-P
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DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2017-BT-STD-0022]
RIN 1904—-AE47

Energy Conservation Program: Energy
Conservation Standards for Certain
Commercial and Industrial Equipment;
Early Assessment Review; Automatic
Commercial Ice Makers

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) is undertaking an early
assessment review for amended energy
conservation standards for automatic
commercial ice makers (“ACIM”) to
determine whether to amend applicable
energy conservation standards for this
equipment. Specifically, through this
request for information (“RFI”’), DOE
seeks data and information that could
enable the agency to determine whether
DOE should propose a ‘“no-new-
standard” determination because a
more-stringent standard: Would not
result in a significant savings of energy;
is not technologically feasible; is not
economically justified; or any
combination of the foregoing. DOE
welcomes written comments from the
public on any subject within the scope
of this document (including those topics
not specifically raised in this RFI), as
well as the submission of data and other
relevant information concerning this
early assessment review.

DATES: Written comments and
information are requested and will be
accepted on or before December 14,
2020.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket

number EERE-2017-BT-STD-0022, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to ACIM2017STD0022@
ee.doe.gov. Include the docket number
EERE-2017-BT-STD-0022 in the
subject line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287—-1445. If possible,
please submit all items on a compact
disc (CD), in which case it is not
necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, Suite 600, Washington, DC 20024.
Telephone: (202) 287—-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on this process, see section
III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at:
http://www.regulations.gov/
#!docketDetail;D=EERE-2017-BT-STD-
0022. The docket web page contains
instructions on how to access all
documents, including public comments,
in the docket. See section III for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Dr. Stephanie Johnson, U.S.
Department of Energy, Office of Energy
Efficiency and Renewable Energy,
Building Technologies Office, EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.

Telephone: (202) 287-1943. Email:
ApplianceStandardsQuestions@
ee.doe.gov.

Ms. Amelia Whiting, U.S. Department
of Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—2588. Email:
Amelia. Whiting@hq.doe.gov.

For further information on how to
submit a comment or review other
public comments and the docket,
contact the Appliance and Equipment
Standards Program staff at (202) 287—
1445 or by email:
ApplianceStandardsQuestions@
ee.doe.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

L. Introduction

A. Authority

B. Rulemaking History
II. Request for Information
III. Submission of Comments

I. Introduction

DOE has established an early
assessment review process to conduct a
more focused analysis of a specific set
of facts or circumstances that would
allow DOE to determine, based on one
or more statutory criteria, a new or
amended energy conservation standard
is not warranted. The purpose of this
review is to limit the resources, from
both DOE and stakeholders, committed
to rulemakings that will not satisfy the
requirements in the Energy Policy and
Conservation Act, as amended
(“EPCA”),! that a new or amended
energy conservation standard save a
significant amount of energy, and be
economically justified and
technologically feasible. See 85 FR
8626, 8653—-8654 (Feb. 14, 2020).

As part of the early assessment, DOE
publishes an RFI in the Federal
Register, announcing that DOE is
considering initiating a rulemaking
proceeding and soliciting comments,
data, and information on whether a new
or amended energy conservation
standard would save a significant
amount of energy and be technologically
feasible and economically justified.
Based on the information received in
response to the RFI and DOE’s own

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(Oct. 23, 2018).
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analysis, DOE will determine whether to
proceed with a rulemaking for a new or
amended energy conservation standard.

If DOE makes an initial determination
based upon available evidence that a
new or amended energy conservation
standard would not meet the applicable
statutory criteria, DOE would engage in
notice and comment rulemaking before
issuing a final determination that new
or amended energy conservation
standards are not warranted.
Conversely, if DOE makes an initial
determination that a new or amended
energy conservation standard would
satisfy the applicable statutory criteria
or DOE’s analysis is inconclusive, DOE
would undertake the preliminary stages
of a rulemaking to issue a new or
amended energy conservation standard.
Beginning such a rulemaking, however,
would not preclude DOE from later
making a determination that a new or
amended energy conservation standard
cannot satisfy the requirements in
EPCA, based upon the full suite of
DOE’s analyses. See 85 FR 8626, 8654
(Feb. 14, 2020).

A. Authority

EPCA, among other things, authorizes
DOE to regulate the energy efficiency of
a number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part C2 of EPCA,
added by Public Law 95-619, Title IV,
section 441(a) (42 U.S.C. 6311-6317, as
codified), established the Energy
Conservation Program for Certain
Industrial Equipment. This equipment
includes ACIM, the subject of this
document. (42 U.S.C. 6311(1)(F))

Under EPCA, DOE’s energy
conservation program consists
essentially of four parts: (1) Testing, (2)
labeling, (3) Federal energy conservation
standards, and (4) certification and
enforcement procedures. Relevant
provisions of EPCA include definitions
(42 U.S.C. 6311), test procedures (42
U.S.C. 6314), labeling provisions (42
U.S.C. 6315), energy conservation
standards (42 U.S.C. 6313), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6316).

Federal energy efficiency
requirements for covered equipment
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6316(a); 42 U.S.C. 6297(a)—(c)) DOE
may, however, grant waivers of Federal
preemption in limited instances for
particular State laws or regulations, in

2For editorial reasons, upon codification in the
U.S. Code, Part C was redesignated Part A—1.

accordance with the procedures and
other provisions set forth under EPCA.
(42 U.S.C. 6316(a); 42 US.C. 6297(d))

EPCA prescribed the initial energy
and water conservation standards for
ACIMs. (42 U.S.C. 6313(d)(1)) EPCA
also authorizes DOE to establish new
standards for ACIMs not covered by the
statutory standards. (42 U.S.C.
6313(d)(2)) Not later than January 1,
2015, with respect to the standards
established under 42 U.S.C. 6313(d)(1),
and, with respect to the standards
established under 42 U.S.C. 6313(d)(2),
not later than 5 years after the date on
which the standards take effect, EPCA
required DOE to issue a final rule to
determine whether amending the
applicable standards is technologically
feasible and economically justified. (42
U.S.C. 6313(d)(3)(A)) Not later than 5
years after the effective date of any
amended standards under 42 U.S.C.
6313(d)(3)(A) or the publication of a
final rule determining that amending
the standards is not technologically
feasible or economically justified, DOE
must issue a final rule to determine
whether amending the standards
established under 42 U.S.C. 6313(d)(1)
or the amended standards, as
applicable, is technologically feasible or
economically justified. (42 U.S.C.
6313(d)(3)(B)) A final rule issued under
42 U.S.C. 6313(d)(2) or (3) must
establish standards at the maximum
level that is technically feasible and
economically justified, as provided in
42 U.S.C. 6295(0) and (p). (42 U.S.C.
6313(d)(4))

B. Rulemaking History

On October 18, 2005, DOE published
a final rule codifying in the Code of
Federal Regulations (“CFR”’) the energy
conservation standards and water
conservation standards prescribed by
EPCA in 42 U.S.C. 6313(d)(1) for certain
automatic commercial ice makers
manufactured on or after January 1,
2010. 70 FR 60407, 60415—-60416. The
codified statutory standards consisted of
maximum energy use and maximum
condenser water use, if applicable, to
produce 100 pounds (“1b.”) of ice for
ACIM with harvest rates between 50 and
2,500 lb. ice per 24 hours. Id. at 70 FR
60416. Most recently on January 28,
2015, in satisfaction of the first
rulemaking cycle required by EPCA,
DOE published a final rule adopting
more-stringent energy conservation
standards for certain classes of ACIM
and establishing energy conservation
standards for other classes of ACIM not
previously subject to standards. 80 FR
4646 (the “January 2015 Final Rule”).
The current energy conservation
standards are located in 10 CFR

431.136(c) and (d), and specify the
maximum energy use, in terms of
kilowatt-hours (“kWh”’) per 100 lb. of
ice produced, and maximum condenser
water use, in terms of gallons (““gal”’) per
100 1b. of ice produced. The currently
applicable DOE test procedures for
ACIM appear at 10 CFR 431.134.

II. Request for Information

DOE is publishing this RFI to collect
data and information during the early
assessment review to inform its
decision, consistent with its obligations
under EPCA, as to whether the
Department should proceed with an
energy conservation standards
rulemaking. Accordingly, in the
following sections, DOE has identified
specific issues on which it seeks input
to aid in its analysis of whether an
amended standard for ACIM would not
save a significant amount of energy or
be technologically feasible or
economically justified. In particular,
DOE is interested in any information
indicating that there has not been
sufficient technological or market
changes since DOE last conducted an
energy conservation standards
rulemaking analysis for ACIM to suggest
a more-stringent standard could satisfy
these criteria. DOE also welcomes
comments on other issues relevant to its
early assessment that may not
specifically be identified in this
document.

A. Significant Savings of Energy

The energy conservation standards for
ACIM established by DOE in the January
2015 Final Rule are expected to result
in 0.064 quads of site energy savings,
representing an 8 percent reduction in
site energy use, relative to the base case
without amended standards over a 30-
year period.3 See 80 FR 4646, 4649; and
the January 2015 Final Rule Technical
Support Document (“TSD”’).4
Additionally, in the January 2015 Final
Rule, DOE estimated that an energy
conservation standard established at an
energy use level equivalent to that
achieved using the maximum available

3 This estimate of 0.064 quads reflects site energy
savings. The January 2015 Final Rule presented the
30-year energy savings estimate as 0.18 quads,
reflecting full-fuel-cycle (“FFC”) energy savings.
The FFC measure includes point-of-use (site)
energy; the energy losses associated with
generation, transmission, and distribution of
electricity; and the energy consumed in extracting,
processing, and transporting or distributing primary
fuels.

4 The January 2015 Final Rule TSD is available on
http://www.regulations.gov in docket number
EERE-2010-BT-STD-0037, document number 136.
The docket also includes the spreadsheet used to
conduct the national impact analysis, document
number 131, as described in chapter 10 of the
January 2015 Final Rule TSD.
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technology (“max-tech””) would have
resulted in 0.051 additional quads of
site energy savings.5 See 80 FR 4646,
4736; and the January 2015 Final Rule
TSD. This represents a 7 percent
reduction in energy use compared to the
estimated national energy use at the
established energy conservation
standard level. If DOE determines that a
more-stringent energy conservation
standard would not result in an
additional 0.3 quad of site energy
savings or an additional 10-percent
reduction in site energy use over a 30-
year period, DOE would propose to
make a no-new-standards
determination. DOE seeks comment on
energy savings that could be expected
from more-stringent standards for
ACIM.

While DOE’s request for information
is not limited to the following issues,
DOE is particularly interested in
comment, information, and data on the
following.

Issue 1: DOE seeks information on
whether the max-tech level analysis
from the January 2015 Final Rule is
applicable to the current ACIM market
and on whether the previous estimates
of energy savings at the max-tech level
represent the savings that would be
realized were DOE to establish future
amended energy conservation standards
at the max-tech level.

Issue 2: DOE seeks information on the
January 2015 Final Rule analysis
resulting in the energy savings estimates
discussed in this section. Specifically,
DOE requests comment and data on
updates to the relevant analysis inputs,
including stock of ACIMs, shipments
since 2010, efficiency distributions, and
the incorporation of various refrigerants
in the models available on the market.
DOE also requests data on market share
by equipment class and refrigerant.

B. Technological Feasibility

During the January 2015 Final Rule,
DOE considered a number of technology
options that manufacturers could use to
reduce energy consumption in ACIM.
DOE seeks comment on any changes to
these technology options that could
affect whether DOE could propose a
“no-new-standards” determination,
such as an insignificant increase in the
range of efficiencies and performance
characteristics of these technology
options. DOE also seeks comment on
whether there are any other technology

5 This estimate of 0.051 additional quads of site
energy savings reflects the difference in the
cumulative national energy savings between the
max-tech efficiency levels and the energy
conservation standards established in the January
2015 Final Rule, when converted from full-fuel-
cycle energy savings to site energy savings.

options that DOE should consider in its
analysis.

While DOE’s request for information
is not limited to the following issues,
DOE is particularly interested in
comment, information, and data on the
following.

Issue 3: DOE requests feedback on
whether the use of alternative
refrigerants could impact: ACIM
efficiencies, the viability or efficiency of
other technology options incorporated
into the equipment (e.g., refrigeration
system components, additional sensing/
safety components), the availability of
equipment features, or consumer utility.

Issue 4: DOE is aware that the range
of available ACIM efficiencies has
changed since the January 2015 Final
Rule analysis. DOE requests comment
and data regarding which design
options are incorporated in equipment
that may achieve higher efficiencies
than those considered in the previous
rulemaking analysis, including at a
potentially updated max-tech efficiency
level, and how any such design options
or combinations of design options may
impact the availability of equipment
features or consumer utility.
Additionally, DOE seeks information on
any alternative approaches for achieving
potential reductions in energy usage for
ACIMs.

C. Economic Justification

In determining whether a proposed
energy conservation standard is
economically justified, DOE analyzes,
among other things, the potential
economic impact on consumers,
manufacturers, and the Nation. DOE
seeks comment on whether there are
economic barriers to the adoption of
more-stringent energy conservation
standards. DOE also seeks comment and
data on any other aspects of its
economic justification analysis from the
January 2015 Final Rule that may
indicate whether a more-stringent
energy conservation standard would not
be economically justified or cost
effective.

While DOE’s request for information
is not limited to the following issues,
DOE is particularly interested in
comment, information, and data on the
following.

Issue 5: DOE seeks input on whether
frequency of repair differs for the design
options that underlie max-tech
efficiency levels when compared to
baseline efficiency levels, and if and
how installation costs would be affected
by the presence of such design options
in equipment.

Issue 6: DOE seeks input on whether
8.5 years, as estimated in the January
2015 Final Rule analysis (see 80 FR

4646, 4700—4701), is an appropriate
lifetime for use in the economic
analyses for all equipment classes.

II1. Submission of Comments

DOE invites all interested parties to
submit in writing by December 14, 2020,
comments and information on matters
addressed in this notice and on other
matters relevant to DOE’s early
assessment of whether more-stringent
energy conservation standards are not
warranted for ACIM.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page requires
you to provide your name and contact
information. Your contact information
will be viewable to DOE Building
Technologies staff only. Your contact
information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment. If
this instruction is followed, persons
viewing comments will see only first
and last names, organization names,
correspondence containing comments,
and any documents submitted with the
comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
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several weeks. Please keep the comment
tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email, hand
delivery/courier, or postal mail.
Comments and documents submitted
via email, hand delivery/courier, or
postal mail also will be posted to http://
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying
documents. Instead, provide your
contact information in a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via postal mail or hand delivery/
courier, please provide all items on a
CD, if feasible, in which case it is not
necessary to submit printed copies.
Faxes will not be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English, and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that he or she
believes to be confidential and exempt
by law from public disclosure should
submit via email, postal mail, or hand
delivery/courier two well-marked
copies: One copy of the document
marked “confidential” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” with the information
believed to be confidential deleted.
Submit these documents via email or on
a CD, if feasible. DOE will make its own
determination about the confidential
status of the information and treat it
according to its determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing test procedures and
energy conservation standards. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of this
process. Interactions with and between
members of the public provide a
balanced discussion of the issues and
assist DOE in the process. Anyone who
wishes to be added to the DOE mailing
list to receive future notices and
information about this process should
contact Appliance and Equipment
Standards Program staff at (202) 287—
1445 or via email at Appliance
StandardsQuestions@ee.doe.gov.

Signing Authority

This document of the Department of
Energy was signed on September 17,
2020, by Alexander N. Fitzsimmons,
Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and
Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned DOE Federal
Register Liaison Officer has been
authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DG, on September
17, 2020.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

[FR Doc. 2020-20925 Filed 9-28-20; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 162

[Docket No. USCG-2020-0521]

RIN 1625-AA11

Connecting Waters From Lake Huron
to Lake Erie; Traffic Rules

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to amend the navigation regulations
between the Great Lakes. Specifically,
this proposed amendment would allow
a vessel to overtake another vessel that
has slowed its speed to await berth
availability or to make the turn for
Rouge River and the overtaking vessel
has so advised the Canadian Coast
Guard Marine communications and
Traffic Services Centre located in
Sarnia, Ontario. Currently, the
regulation only permits vessels to
overtake vessels engaged in towing
between the west end of Belle Isle and
Peche Island Light. We invite your
comments on this proposed rulemaking.
DATES: Comments and related materials
must reach the Coast Guard on or before
October 29, 2020.

ADDRESSES: You may submit comments
identified by docket number USCG—
2020-0521 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Tracy Girard, Sector
Detroit, Coast Guard; telephone (313)
568-9564, email Tracy.M.Girard@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The purpose of this rulemaking is to
update the navigation rule in
§ 162.134(a)(4) to improve traffic
efficiency on the river while
maintaining safety. The Canadian Coast
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Guard has modified their traffic rules to
reflect this change and the Lake Carriers
Association has endorsed this change.
This proposed rule would provide
consistency on the river, and would
apprise the public in a timely manner
through permanent publication in Title
33 of the Code of Federal Regulations.

III. Discussion of Proposed Rule

This proposed modification to the
rule will allow a vessel to overtake
another vessel that has slowed its speed
to await berth availability or to make the
turn for Rouge River and the overtaking
vessel has so advised the Canadian
Coast Guard Marine Communications
and Traffic Services Centre located in
Sarnia, Ontario. This will improve
traffic efficiency on the river while
maintaining safety. Currently 33 CFR
162.134(a)(4) states, “Between the west
end of Belle Isle and Peche Island Light,
vessels may only overtake vessels
engaged in towing.” We propose to
replace 33 CFR 162.134(a)(4) with
“Between the west end of Belle Isle and
Peche Island Light, vessels may overtake
vessels if the vessel to be overtaken is
engaged in towing or has slowed its
speed to await berth availability or to
make the turn for Rouge River, and the
overtaking vessel has so advised the
Canadian Coast Guard Marine
Communications and Traffic Services
Centre located in Sarnia, Ontario.”

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider

the potential impact of regulations on
small entities during rulemaking. The
term ‘““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on

a substantial number of small entities.

While some owners or operators of
vessels intending to transit the regulated
areas may be small entities, for the
reasons stated in section IV.A above this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive

Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves navigation rules. Normally
such actions are categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
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message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s eRulemaking
System of Records notice (85 FR 14226,
March 11, 2020).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects 33 CFR Part 162

Navigation (water), Waterways.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 162 as follows:

PART 162—INLAND WATERWAYS
NAVIGATION REGULATIONS

m 1. The authority citation for part 162
continues to read as follows:

Authority: 33 U.S.C. 1231; Department of
Homeland Security Delegation No. 0170.1.
m 2.In § 162.134, revise paragraph (a)(4)
to read as follows:

§162.134 Connecting waters from Lake
Huron to Lake Erie; traffic rules.

(a) * % %

(4) Between the west end of Belle Isle
and Peche Island Light, vessels may

overtake vessels if the vessel to be
overtaken is engaged in towing or has
slowed its speed to await berth
availability or to make the turn for
Rouge River, and the overtaking vessel
has so advised the Canadian Coast
Guard Marine Communications and
Traffic Services Centre located in

Sarnia, Ontario.
* * * * *

Dated: August 26, 2020.
Brad. W. Kelly,

Captain, U.S. Coast Guard, Captain of the
Port Detroit.

[FR Doc. 2020-19238 Filed 9-28-20; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06—-OAR-2020-0300; FRL-10014-
58-Region 6]

Air Plan Approval; Texas; Reasonable
Further Progress Plan for the Houston-
Galveston-Brazoria Ozone
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to the Federal Clean
Air Act (CAA or the Act), the
Environmental Protection Agency (EPA)
is proposing to approve revisions to the
Texas State Implementation Plan (SIP)
to meet the Reasonable Further Progress
(RFP) requirements for the Houston-
Galveston-Brazoria (HGB) serious ozone
nonattainment area for the 2008 ozone
National Ambient Air Quality Standard
(NAAQS). Specifically, EPA is
proposing to approve the RFP
demonstration and associated motor
vehicle emission budgets, contingency
measures should the area fail to make
RFP emissions reductions or attain the
2008 ozone NAAQS by the applicable
attainment date, and a revised 2011 base
year emissions inventory for the HGB
area.

DATES: Written comments must be
received on or before October 29, 2020.

ADDRESSES: Submit your comments,
identified by Docket No. EPA-R06-
OAR-2020-0300, at https://
www.regulations.gov or via email to
paige.carrie@epa.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information

you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact Carrie Paige, 214-665—6521,
paige.carrie@epa.gov. For the full EPA
public comment policy, information
about CBI or multimedia submissions,
and general guidance on making
effective comments, please visit https://
www.epa.gov/dockets/commenting-epa-
dockets.

Docket: The index to the docket for
this action is available electronically at
www.regulations.gov. While all
documents in the docket are listed in
the index, some information may not be
publicly available due to docket file size
restrictions or content (e.g., CBI).

FOR FURTHER INFORMATION CONTACT:
Carrie Paige, EPA Region 6 Office,
Infrastructure & Ozone Section, 214—
665—6521, paige.carrie@epa.gov. Out of
an abundance of caution for members of
the public and our staff, the EPA Region
6 office may be closed to the public to
reduce the risk of transmitting COVID—
19. We encourage the public to submit
comments via https://
www.regulations.gov, as there may be a
delay in processing mail and courier or
hand deliveries may not be accepted.
Please call or email the contact listed
above if you need alternative access to
material indexed but not provided in
the docket.

SUPPLEMENTARY INFORMATION:
Throughout this document wherever

“we,” “us,” or “our” is used, we mean
the EPA.

I. Introduction

On May 13, 2020, the Texas
Commission on Environmental Quality
(TCEQ or State) submitted to EPA a SIP
revision addressing RFP requirements
for the 2008 8-hour ozone NAAQS for
the two serious ozone nonattainment
areas in Texas (‘“‘the TCEQ submittal”).
These two areas are the HGB and the
Dallas-Fort Worth (DFW) areas. The
TCEQ submittal also establishes motor
vehicle emissions budgets (MVEBs) for
the year 2020 and includes contingency
measures for each of the HGB and DFW
areas, should the areas fail to make
reasonable further progress, or to attain
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the NAAQS by the applicable
attainment date.

In this rulemaking action, we are
addressing only that portion of the
TCEQ submittal that refers to the HGB
area. We are proposing to approve the
RFP demonstration and associated
contingency measures for RFP or
failure-to-attain and MVEBs for the HGB
area. We are also proposing to approve
arevised 2011 base year emissions
inventory (EI) for the HGB area. The
portion of the TCEQ submittal that
refers to the DFW area will be addressed
in a separate rulemaking action.

II. Background

In 2008, we revised the 8-hour ozone
primary and secondary NAAQS to a
level of 0.075 parts per million (ppm) to
provide increased protection of public
health and the environment (73 FR
16436, March 27, 2008).1 The HGB area
was classified as a marginal ozone
nonattainment area for the 2008 ozone
NAAQS 2 and initially given an
attainment date of no later than
December 31, 2015 (77 FR 30088 and 77
FR 30160, May 21, 2012). The HGB area
consists of Brazoria, Chambers, Fort
Bend, Galveston, Harris, Liberty,
Montgomery and Waller counties.

On December 23, 2014, the D.C.
Circuit Court issued a decision rejecting,
among other things, our attainment
deadlines for the 2008 ozone
nonattainment areas, finding that we
did not have statutory authority under
the CAA to extend those deadlines to
the end of the calendar year. NRDC'v.
EPA, 777 F.3d 456, 464—69 (D.C. Cir.
2014). Consistent with the court’s
decision we modified the attainment
deadlines for all nonattainment areas for
the 2008 ozone NAAQS and set the
attainment deadline for all 2008 ozone
marginal nonattainment areas, including
the HGB area as July 20, 2015 (80 FR
12264, March 6, 2015). The HGB area
qualified for a 1-year extension of the
attainment date and we revised the
attainment date to July 20, 2016 (81 FR

10n October 1, 2015, the EPA promulgated a
more protective 8-hour ozone standard of 0.070
ppm (80 FR 65292, October 26, 2015). On April 30,
2018, the EPA promulgated designations under the
2015 ozone standard (83 FR 25776, June 4, 2018)
and in that action, the EPA designated Brazoria,
Chambers, Fort Bend, Galveston, Harris, and
Montgomery counties as a marginal ozone
nonattainment area. The RFP plan is not required
for a marginal nonattainment area under the 2015
ozone standard. The TCEQ submittal does not
specifically address the 2015 ozone standard, but
provides progress toward attaining the new
standard. For more information on ozone, see our
Technical Support Document (TSD) in the docket
for this rulemaking and visit https://www.epa.gov/
ground-level-ozone-pollution.

2 Throughout this document, we refer to the 2008
8-hour ozone NAAQS as the 2008 ozone NAAQS.”

26697, May 4, 2016). The HGB area did
not meet the revised attainment
deadline and we reclassified the area to
moderate with an attainment date no
later than July 20, 2018 (81 FR 90207,
December 14, 2016). Subsequently, the
HGB area did not meet the moderate
attainment date and was reclassified as
a serious ozone nonattainment area (84
FR 44238, August 23, 2019).3
Accordingly, the State was required to
submit revisions to the HGB SIP to meet
serious area requirements.

The CAA requires that areas
designated as nonattainment for ozone
and classified as moderate or worse
demonstrate RFP by reducing emissions
of ozone precursors (nitrogen oxides or
NOx and volatile organic compounds or
VOC).4 On March 6, 2015 (80 FR 12264),
EPA published the final rule to
implement the 2008 ozone standard (the
“SIP Requirements Rule” or “SRR”’) that
addressed, among other things, the RFP
control and planning obligations as they
apply to areas designated nonattainment
for the 2008 ozone standard. In the SRR,
RFP was defined (for the purposes of the
2008 ozone standard) as meaning the
progress reductions required under
sections 172(c)(2) and 182(b)(1) and
(c)(2)(B) and (c)(2)(C) of the CAA (80 FR
12264, 12313).5 RFP plans must also
include a MVEB, which provides the
allowable on-road mobile emissions an
area can produce and continue to
demonstrate RFP (57 FR 13498, 13558,
April 16, 1992).

The RFP plan for the HGB moderate
ozone nonattainment area for the 2008
ozone NAAQS was approved on
February 13, 2019 (84 FR 3708) and it
demonstrated required emissions
reductions through the end of calendar
year 2017. Because the HGB area was
reclassified as a serious ozone
nonattainment area, pursuant to CAA
section 182(c)(2) and 40 CFR 51.1110,
the RFP SIP for the HGB area must
demonstrate NOx and/or VOC emissions
reductions of at least an average of 3
percent per year for the calendar years
2018, 2019, and 2020 for a total of 9
percent and an additional 3 percent for
contingency measures in 2021, should
the area fail to meet RFP or fail to attain
the 2008 ozone NAAQS by the July 20,
2021 attainment date. Finally, the
emissions reductions must occur within
the HGB area.

3For more on the history of ozone in the HGB
area, see our TSD in the docket for this rulemaking
and visit https://www.tceq.texas.gov/airquality/sip/
hgb/hgb-ozone-history.

4 See CAA sections 172(c)(2) and 182(b)(1) and 40
CFR 51.1110.

5See 40 CFR 51.1110.

III1. EPA’s Evaluation of the TCEQ
Submittal

We reviewed the TCEQ submittal for
consistency with the requirements of
the CAA and EPA regulations and
guidance. A summary of our analysis
and findings are provided below. For a
more detailed discussion of our
evaluation, please see our TSD in the
docket for this rulemaking action.

A. Revised 2011 Base Year Emissions
Inventory

An emissions inventory (EI) is a
collection of data that lists, by source,
the amount of air pollutants discharged
into the atmosphere, during a year or
other time period. The EI includes
estimates of the emissions associated
with the air quality problems in the area
(in this case, NOx and VOC) from
various pollution sources. The State
submitted a 2011 base year EI for the
2008 ozone NAAQS, which we
approved for the HGB area (80 FR
9204).6 The State later revised the 2011
base year EI for the HGB area, which we
approved (84 FR 3708). In the TCEQ
submittal, the State further refined the
2011 base year EI for the HGB area.
Pursuant to 40 CFR 51.1110(b), the
values in the submitted 2011 base year
EI are actual ozone season day
emissions. Pursuant to CAA sections
172(c)(3) and 182(b)(1), the submitted
2011 base year EI consists of NOx and
VOC emissions from all sources inside
the nonattainment area. Compared with
that approved at 84 FR 3708, the
submitted 2011 base year NOx
emissions decrease by 17.02 tons per
day (tpd) and VOC emissions increase
by 3.66 tpd. The revised 2011 base year
EI was developed using EPA-approved
guidelines for point, mobile, and area
emission sources. Point source
emissions data for 2011 were pulled
from the State of Texas Air Reporting
System (STARS) database—these data
also include all authorized/planned
Startup, Shutdown and Maintenance
emissions.?” On-road and nonroad
mobile source emissions were
calculated using the EPA’s
MOVES2014a model 8 combined with

6 See also the EI regulations at 40 CFR 51.1115.

7 States are not obligated to include malfunction
emissions in the base year inventory for RFP plans.
See the discussion beginning on page 83 of
Emissions Inventory Guidance for Implementation
of Ozone and Particulate Matter National Ambient
Air Quality Standards (NAAQS) and Regional Haze
Regulations EPA-454/B—17-003, available at
https://www.epa.gov/sites/production/files/2017-
07/documents/ei_guidance_may 2017 final
rev.pdf (hereinafter referred to as “EPA’s EI
Guidance”) (July 2017).

8EPA’s Motor Vehicle Emission Simulator
(MOVES) is a state-of-the-science emission

Continued


https://www.epa.gov/sites/production/files/2017-07/documents/ei_guidance_may_2017_final_rev.pdf
https://www.epa.gov/sites/production/files/2017-07/documents/ei_guidance_may_2017_final_rev.pdf
https://www.epa.gov/sites/production/files/2017-07/documents/ei_guidance_may_2017_final_rev.pdf
https://www.tceq.texas.gov/airquality/sip/hgb/hgb-ozone-history
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local activity inputs including vehicle
miles traveled (VMT) and average speed
data, as well as local fleet, age
distribution, and fuels information. Area
sources include many categories of
emissions. The EPA finds that these

sources were adequately accounted for
in the revised 2011 base year EI. The
methodology used to calculate
emissions for each respective category
followed relevant EPA EI guidance® and detail.
was sufficiently documented in the

TCEQ Submittal.’® We are proposing to
approve the revised 2011 base year EI.
Table 1 summarizes the revised EI for
the HGB area. See our TSD for more

TABLE 1—HGB RFP 2011 BASE YEAR El

2011 Base year inventory, reported in tpd

NOx VOC

Source type Approved at Revised Approved at Revised

84 FR 3708 inventory 84 FR 3708 inventory
POINT e 108.33 108.33 95.99 95.97
Area .....cccoeeee. 21.15 21.15 304.90 308.53
Non-road Mobile 142.44 144.84 49.78 50.11
On-road Mobile 188.02 168.60 80.73 80.45
TOAI e e 459.94 442.92 531.40 535.06

B. Reasonable Further Progress
Demonstration

To calculate the required RFP
emission reductions, CAA section 182

and 40 CFR 51.1110(b) require that the
percent reduction be calculated from the
base year EI. The required reductions
are then subtracted from the 2011 base

year EI to provide the RFP emissions
target numbers. See our TSD and the
TCEQ submittal for more detail. The
RFP calculations are shown in Table 2.

TABLE 2—CALCULATION OF RFP TARGET EMISSION REDUCTIONS THROUGH 2020

[tpd]
Description NOx vOC

a. 2011 Emissions Inventory (totals from Table 1) .....cooiiiiiiiiiii e 442.92 535.06
b. Percent of NOx and VOC to meet 15% reduction ! (percentages must total 15, and 10 + 5 = 15) ............... 10.0% 5.0%
c. Percent of NOx and VOC to meet 9% reduction (percentages must total 9, and 6.2 + 2.8 = 9) .......cceceveveenee 6.2% 2.8%
d. 15% NOx and VOC reduction, 2011-2017 (row a multiplied by row b) (442.92 x 0.1 = 44.29) and (535.06 x

0.05 = 26.75) eeieeiuieieeieee et R e E Rt e Rt et R e Rt e Re e R e R e e Rt e Rt e n e Rt e nenr e e e nre e e nreenens 44.29 26.75
€. 9% NOx and VOC reduction, 2018-2020 (row a multiplied by row c) (442.92 x 0.062 = 27.46) and (535.06

X 0.028 = 14.98) ..ot r et R e e et R e e e e e e e nre e e re e e re e e e 27.46 14.98
f. Total emissions reductions for 2011-2020 (row d plus row €) ... 71.75 41.73
g. 2020 Target Level of Emissions (row @ MINUS FOW f) ......oiiuiiiiiiiiiiiieiie ettt s 371.17 493.33

To determine whether the area is able
to meet the RFP target, the State must
establish the future year (2020) EI and
subtract any control measures that will
be applied to sources in the HGB area.

Section 182(b)(1)(A) of the Act requires
that states provide sufficient control
measures in their RFP plans to offset
growth in emissions. The controls
identified by the State to achieve RFP

are listed in Table 3. For more detail on
these controls, see our TSD and the
TCEQ submittal.

TABLE 3—HGB AREA CONTROL MEASURES AND PROJECTED EMISSION REDUCTIONS (tpd), 2011-2020

Control strategy description NOx VvOC
Federal Motor Vehicle Control Program (FIMVCP) ......oooiioiiiiieiee ettt 561.84 245.62
Reformulated Gasoline (RFG) '2/Low Sulfur Gasoline/Ultra-Low Sulfur Diesel (ULSD) ... 101.55 16.96
Inspection and Maintenance (I/M) (66 FR 57261, 11/14/2001) ......ooiiiiiiiiiiiiiiieeeie st 5.13 7.39
On-road Texas Low-Emission Diesel (TXLED) 13 ... .ottt sttt 2.39 0.00
Tier | and 1l locomotive NOx STANAAIAS ..........cocuiiiiiiiiiiii ettt r e s sene e 21.02 0.81
Small non-road spark-ignition (SI) engiNes (Phase 1) .........ooiiiiiiiieieeeee e -3.17 25.60
Heavy duty NON-rOAd ENGINES ........ooiiiiii ettt s b et e e s b e s ae e sae e e sbe e s b e e saeesanees 26.71 13.71
Tiers 2 and 3 NON-road dIESEl ENGINES .......cocuiiiiiiiiiie e e s s 30.22 2.62
Small non-road S| engINES (PhaSE 1) .....ccuiiiiiiiiieiie e e n e e 2.22 23.67
Large non-road Sl and recreational MAaNNE ..........cooiiiiiiiiiiiiee et e se e sneeeanees 37.37 16.51
NON-TOBA TXLED ... e b b e s e s sae e s e e e b e s b e e e 1.36 0.00

modeling system that estimates emissions for
mobile sources at the national, county, and project
level for criteria air pollutants, greenhouse gases,
and air toxics. See https://www.epa.gov/moves.
9In addition to EPA’s EI Guidance, see
MOVES2014 and MOVES2014a Technical

Guidance: Using MOVES to Prepare Emission
Inventories for State Implementation Plans and
Transportation Conformity, EPA-420-B-15-093,
available at https://nepis.epa.gov/Exe/ZyPDF.cgi/
P100NN9L.PDF?Dockey=P100NN9L.pdf (Nov.
2015).

10 See our TSD and the TCEQ submittal with
appendices in the docket for this rulemaking.

11 To account for the reductions required and
taken under the moderate area RFP plan, we reduce
emissions by 15% between 2011 and 2017. See 84

FR 3708.


https://nepis.epa.gov/Exe/ZyPDF.cgi/P100NN9L.PDF?Dockey=P100NN9L.pdf
https://nepis.epa.gov/Exe/ZyPDF.cgi/P100NN9L.PDF?Dockey=P100NN9L.pdf
https://www.epa.gov/moves
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TABLE 3—HGB AREA CONTROL MEASURES AND PROJECTED EMISSION REDUCTIONS (tpd), 2011-2020—Continued

Control strategy description NOx vOC
NON-TOAA R G ...ttt ettt h et st et e e e ae e e b e e e he e e bt sas e e bt e eas e e e bt e sateeabeeebeeebneeanees 0.01 0.73
Tier 4 non-road diesel engines 17.70 0.78
SMAl ST (PRASE ) ettt ettt e b e bt e e bt s a et et e e s ab e e bt e e a st e ebe e e an e e ebeeeaneesanesneenans 2.16 15.43
Drilling rigs: Federal engine standards and TXLED .........cooiiiiiiiiiiiiiiii et 0.43 0.09
Commercial Marine Vessel engine certification standards and fuel programs ...........cccccviciiiiiiiiiiniiccicces 14.76 0.12
Total Projected EmisSion REAUCIONS ........c.ooiiiiiiiiiiii ettt 821.70 370.04

To determine whether the area will
meet the RFP targets, we subtract the
projected emission reductions (Table 3)
from the projected EI of uncontrolled
emissions for 2020. This projected EI
will reflect emissions resulting from
anticipated changes in activity from
2011 to 2020, such as emissions
increases due to growth in population
and VMT. NOx emissions from sites
with equipment applicable to the Mass
Emissions Cap and Trade (MECT)

Program were projected using the MECT
cap. Major stationary sources of VOC
emissions were projected by adding
emissions growth allowed under the
nonattainment New Source Review NSR
major modification thresholds. The
projected EI was also adjusted to
account for available (unused)
emissions credits.’* For more detail on
the projected EI, please see our TSD and
the TCEQ submittal. The methodology
used to forecast the 2020 emissions for

each respective category followed
relevant EPA EI guidance and was
sufficiently documented in the TCEQ
submittal. The projected EI data in
Table 4 are labeled as ‘“‘uncontrolled”
emissions. To achieve RFP, the amount
of emissions remaining after subtracting
the emissions reductions from the
control measures must be equal to or
less than the target inventories
calculated in Table 2.

TABLE 4—SUMMARY OF RFP DEMONSTRATION FOR THE HGB AREA THROUGH 2020

[tpd]
Description NOx VOC

a. 2020 UNCONEIOIEA EMISSIONS ...ceeeiiiiiiiiiieeeee ettt e e e e eeete e e e e e e e eareeeeeeesesabaseeeaeseaaaasseeseeesseassssseeeeeesanssaseseeeseannsnes 1,165.66 854.65
b. Projected emissions reductions through 2020 (total from Table 3) .......ccccccrieiiiiiiiiiieee e 821.70 370.04
c. Projected Emissions after Reductions (subtract line b from liN€ @) ........cccceeiiiiiiiiiiiiiieeeee e 343.96 484.61
d. 3% reductions reserved for prior (2017-2018) RFP milestone contingency measures ...........ccceceereeceeneeinenne 13.29 | o,
e. Projected emissions, including prior contingency requirement (add lines ¢ and d) ........cccooceiriieiieniecnicenieens 357.25 484.61
f. 2020 Target (from TaDIE 2) ..ottt r ettt e s nr e e e e ne e e neeane e 371.17 493.33
If the projected emissions (line e) are less than the RFP target (line f), the area demonstrates RFP. Is line e

(2SR (g F= o T [T T SRS UURPRTRPPON Yes Yes
g. Subtract line e from line f fOr SUIPIUS .........cciiiiiii e 13.92 8.72

In Table 4, we see that the projected
emissions in row e, after accounting for
reductions from controls and the 2017—
2018 contingency measures, are less
than the 2020 RFP target emissions and
thus, demonstrate RFP. We are
proposing that the emissions reductions
projected for 2020 are sufficient to meet
the 2020 RFP targets.

C. Contingency Measures

As noted earlier, RFP plans for
moderate and above nonattainment
areas must include contingency
measures, which, consistent with CAA
section 172(c)(9), “shall provide for the
implementation of specific measures to
be undertaken if the area fails to make
reasonable further progress, or to attain

12 The RFG program is implemented in all 8
counties identified elsewhere in this proposal as the
HGB area. For more information on the RFG
program, visit https://www.epa.gov/gasoline-
standards/reformulated-gasoline.

13 The TXLED fuel rules apply to highway (on-
road) and non-road vehicles and were approved
into the Texas SIP on November 14, 2001 (66 FR
57196). Subsequent revisions were approved April

the national primary ambient air quality
standard by the attainment date
applicable under this part.” EPA has
long interpreted the contingency
measures provision to allow states to
rely on measures already in place and
implemented so long as those
reductions are beyond those relied on
for purposes of the attainment or RFP
planning SIP.15 In addition, the April
16, 1992 General Preamble provided the
following guidance: “States must show
that their contingency measures can be
implemented with minimal further
action on their part and with no
additional rulemaking actions such as
public hearings or legislative review. In
general, EPA will expect all actions
needed to affect full implementation of

6, 2005 (70 FR 17321), October 6, 2005 (70 FR
58325), October 24, 2008 (73 FR 63378), and May
6, 2013 (78 FR 26255).

14 Emissions credits are banked emissions
reductions that may return to the air shed in the
future when these emissions credits are used either
to modify existing facilities, construct new
facilities, or demonstrate compliance with source-

the measures to occur within 60 days
after EPA notifies the State of its
failure.” (57 FR 13512).

While the CAA does not specify the
type of measures or quantity of
emissions reductions required, EPA
interprets the CAA to mean that
implementation of these contingency
measures would provide additional
emissions reductions of up to 3 percent
of the adjusted base year inventory (or
a lesser percentage that will make up
the identified shortfall) in the year
following the missed milestone,
whether it be RFP or attainment.16

The TCEQ submittal provides NOx
reductions for the HGB contingency
measures. These contingency measure
reductions for the HGB area are not

specific emissions limit obligations where provided
for in Texas SIP rules.

15 This interpretation has been upheld by the
Fifth Circuit Court of Appeals (and the State of
Texas is within the Fifth Circuit jurisdiction). See
LEAN v. EPA, 382 F.3d 575 (5th Cir. 2004).

16 See the April 16, 1992 General Preamble
section III.A.3.c (57 FR 13498 at 13511).


https://www.epa.gov/gasoline-standards/reformulated-gasoline
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relied upon for RFP or for attainment.
The TCEQ submittal includes but is not
limited to surplus emissions reductions
from the 2020 RFP demonstration (see
Table 4, line g) for the HGB area
contingency measure demonstration.
The TCEQ submittal also includes

emission reductions that will take place
during calendar year 2021 for the HGB
area contingency measure
demonstration—these contingency
measures consist of State mobile source
measures that are already approved in
the SIP (I/M, RFG, and TxLED) 17 and

federal measures (FMVCP and ULSD).
Thus, the contingency measures for
2021 are reliable, permanent, and
enforceable. The contingency measures
are listed in Table 5.

TABLE 5—DEMONSTRATION FOR 2021 FOR THE HGB AREA RFP CONTINGENCY MEASURES

[tpd]
NOx VvOC
Description
a. 2011 Base year Emissions Inventory (from Table 1) ... 442.92 535.06
b. Percent of NOx and VOC to meet contingency measure requirement (total must equal 3%) 3% 0
¢. 3% NOx reduction for 2021 (row a multiplied by row b) (442.92 X 0.03 = 13.29) ......ccccviiiiriiiiierieeee e 13.29 0
Excess reductions to meet contingency requirement

d. Surplus RFP reductions (from TabIE 4) .......cccuiiiiiiie e cee e eee e e e e s e e e s e e srsae e e snaee e snseeeessneeeasneeennsenenn 13.92 8.72
e. Subtract 2020 RFP MVEB safety Margin 18 ............oooiiiiiiiieieiieesie ettt —8.21 —5.49
f. 2020 to 2021 emission reductions (FMVCP, I/M, RFG, 2017 low sulfur gasoline standard on-road TxLED,

E=TaTo [0 1 IS ) USSR URURRURNt 24.19 13.05
g. 2020 to 2021 emission reductions (federal non-road mobile new vehicle certification standards, non-road

RFG, and NON-road TXLED) .......oioiiiiiiiie ettt ettt ettt e et e et e e s aeeesbeeeaeeeabeasaeeabeesmbeanseesnbeesaeeannens 4.59 2.29
h. Total projected emissions, accounting for contingency measures (add lines d, e, f, and g) 34.49 18.57

Total surplus or shortfall

Line h is greater than line c. Subtract line ¢ from line h for SUrPIUS ..........cccueiiiiiiiiiii i 21.20 18.57
Is the contingency measure requIremMENnt MEL? ......c.ooiii it Yes Yes

In Table 5, we see that the
contingency measures provided for the
HGB area, after accounting for the
MVEB safety margin, are more than
sufficient to meet the 3 percent
contingency requirement. Indeed, if the
HGB area relied only on the contingency
measures scheduled for implementation
during 2021 (Table 5, lines f and g), after
accounting for the MVEB safety margin,
those contingency measures alone
would be adequate to meet the 3 percent
contingency requirement. In addition,
the contingency measures that occur
from 2020 to 2021 are State and Federal
measures that are already approved into
the Texas SIP and as such are expected
to be implemented with no further
action by the State and with no
additional rulemaking actions. Our
evaluation of these contingency
measures finds that the full
implementation of such measures
within 60 days after EPA notifies the
State of its failure is achievable as, the
contingency measures that occur from
2020 to 2021 are State and Federal
measures already approved into the
Texas SIP and as such are expected to

17 As noted earlier in this rulemaking, the I/M
program was approved into the SIP in 2001 (66 FR
57261). See footnotes 14 and 15 regarding approval
of RFG and TxLED in the SIP.

18 The safety margin allows for unanticipated
growth in vehicle miles traveled, changes, and

be implemented with no further action
by the State. We are proposing to
approve the contingency measures for
the HGB area.

D. Motor Vehicle Emission Budgets

The MVEB is the mechanism to
determine if future transportation plans
conform to the SIP. Transportation
conformity is required by CAA section
176(c) and mandates that future
transportation plans must not produce
new air quality violations, worsen
existing violations, delay RFP
milestones, or delay timely attainment
of the NAAQS. Thus, pursuant to CAA
section 176(c), the RFP plan must
include MVEBs for transportation
conformity purposes. The MVEB is the
maximum amount of emissions allowed
in the SIP for on-road motor vehicles.
The HGB RFP SIP contains VOC and
NOx MVEBs for RFP milestone year
2020 (see Table 6). On-road emissions
must be shown in future transportation
plans to be less than the MVEBs for
2020 and subsequent years.

EPA is evaluating the adequacy of the
submitted MVEBs in parallel to this

uncertainty in vehicle mix assumptions, etc., that
will influence the emission estimates.

190n June 3, 2020, EPA posted the HGB area NOx
and VOC MVEBs on EPA’s website for the purpose
of soliciting public comments, as part of the
adequacy process. The comment period closed on

proposed approval action. Once EPA
finds the submitted MVEBs are adequate
for transportation conformity purposes,
those MVEBs must be used by State and
Federal agencies in determining
whether proposed transportation
projects conform to the SIP as required
by section 176(c) of the CAA. EPA’s
criteria for determining adequacy of a
MVEB are set out in 40 CFR
93.118(e)(4). The process for
determining adequacy is described in
our TSD.

EPA intends to make its
determination on the adequacy of the
2020 RFP MVEBs for the HGB area for
transportation conformity purposes
soon, by completing the adequacy
process that was started on June 3,
2020.19 After EPA finds the 2020
MVEBs adequate or approves them, the
new MVEBs for NOx and VOC must be
used for future transportation
conformity determinations. For required
regional emissions analysis years 2020
and beyond, the applicable budgets will
be the new 2020 MVEBs. We are
proposing to approve the 2020 MVEBs
for the HGB area.

July 3, 2020, and we received no comments. For
more information, visit https://www.epa.gov/state-
and-local-transportation/state-implementation-
plans-sip-submissions-currently-under-
epat#houston-texas-rea.


https://www.epa.gov/state-and-local-transportation/state-implementation-plans-sip-submissions-currently-under-epa#houston-texas-rea
https://www.epa.gov/state-and-local-transportation/state-implementation-plans-sip-submissions-currently-under-epa#houston-texas-rea
https://www.epa.gov/state-and-local-transportation/state-implementation-plans-sip-submissions-currently-under-epa#houston-texas-rea
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TABLE 6—RFP MOTOR VEHICLE EMISSIONS BUDGETS FOR HGB
[tpd]
Year NOx VOC
P20 2 O PO RRRPNY 87.69 57.70

III. Proposed Action

We are proposing to approve revisions
to the Texas SIP that address the RFP
requirements for the HGB serious ozone
nonattainment area for the 2008 ozone
NAAQS. Specifically, we are proposing
to approve the RFP demonstration and
associated MVEBs, contingency
measures for RFP or failure-to-attain,
and the revised 2011 base year EI for the
HGB area. Further, as part of today’s
action, EPA is describing the status of
its adequacy determination for the NOx
and VOC MVEBs for 2020 in accordance
with 40 CFR 93.118(f)(2). Within 24
months from the effective date of EPA’s
adequacy determination for the MVEBs
or the publication date for the final rule
for this action, whichever is earlier, the
transportation partners will need to
demonstrate conformity to the new NOx
and VOC MVEBs pursuant to 40 CFR
93.104(e)(3).

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,
Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: September 16, 2020.
Kenley McQueen,
Regional Administrator, Region 6.
[FR Doc. 2020-20849 Filed 9-28-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2015-0699; FRL-10015—
10-Region 5]

Air Plan Approval; Ohio; Attainment
Plan for the Muskingum River SO,
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Ohio State
Implementation Plan (SIP) submitted on
April 3, 2015 and October 13, 2015, and
supplemented on June 23, 2020, by the
Ohio Environmental Protection Agency
(Ohio EPA), consisting of its plan for
attaining the 1-hour sulfur dioxide (SO,)
primary national ambient air quality
standard (NAAQS) for the Muskingum
River, Ohio SO, nonattainment area.
This plan (herein called a
“nonattainment plan”) includes Ohio’s
attainment demonstration and other
elements required under the Clean Air
Act (CAA). In addition to an attainment
demonstration, the plan addresses the
requirements for meeting reasonable
further progress (RFP) toward
attainment of the NAAQS, reasonably
available control measures (RACM) and
reasonably available control technology
(RACT), enforceable emission
limitations and control measures, base-
year and projection-year emission
inventories, and contingency measures.
EPA proposes to conclude that Ohio has
appropriately demonstrated that the
plan provisions provide for attainment
of the 2010 1-hour primary SO, NAAQS
in the Muskingum River, Ohio
nonattainment area and that the plan
meets the other applicable requirements
under the CAA.

DATES: Comments must be received on
or before October 29, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2015-0699 at http://
www.regulations.gov, or via email to
aburano.douglas@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,


http://www.regulations.gov
http://www.regulations.gov
mailto:aburano.douglas@epa.gov
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comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Gina
Harrison, Environmental Scientist,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]J),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-6956,
harrison.gina@epa.gov. The EPA Region
5 office is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
Federal holidays and facility closures
due to COVID-19.

SUPPLEMENTARY INFORMATION:
Throughout this document, whenever
“we,” “us,” or “our” is used, we mean
EPA. This state submittal addressed
Ohio’s Lake County, Muskingum River,
and Steubenville OH-WV SO,
nonattainment areas. EPA is proposing
action on only the Muskingum River
portion of Ohio’s submittal at this time;
the Lake County and Steubenville
portions were addressed in prior
rulemaking actions. The following
outline is provided to aid in locating
information regarding EPA’s proposed
action on Ohio’s Muskingum River SO,
nonattainment plan.

Table of Contents

I. Why was Ohio required to submit an SO,
plan for the Muskingum River area?
II. Requirements for SO, Nonattainment Area
Plans
III. Attainment Demonstration and Longer
Term Averaging
IV. Review of Modeled Attainment Plan
A. Model Selection and General Model
Inputs
B. Meteorological Data
C. Modeled Emissions Data

D. Emission Limits
E. Background Concentrations
F. Summary of Results
V. Review of Other Plan Requirements
A. Emissions Inventory
B. RACM/RACT and Emissions Limitations
and Control Measures
C. New Source Review (NSR)
D. RFP
E. Contingency Measures
VI. EPA’s Proposed Action
VIL Incorporation by Reference
VIIL Statutory and Executive Order Reviews

I. Why was Ohio required to submit an
SO; plan for the Muskingum River
area?

On June 22, 2010, EPA promulgated a
new 1-hour primary SO, NAAQS of 75
parts per billion (ppb), which is met at
an ambient air quality monitoring site
when the 3-year average of the annual
99th percentile of the daily maximum 1-
hour average concentrations does not
exceed 75 ppb, as determined in
accordance with appendix T of 40 CFR
part 50. See 75 FR 35520, codified at 40
CFR 50.17(a)—(b). The 3-year average of
the annual 99th percentile of daily
maximum 1-hour concentrations is
called the air quality monitor’s SO,
“design value.” For the 3-year period
2009-2011, the design value at the
Muskingum River SO, monitor in
Morgan County, Ohio (39-115-004) was
180 ppb, which is a violation of the SO,
NAAQS. On August 5, 2013, EPA
designated a first set of 29 areas of the
country as nonattainment for the 2010
SO, NAAQS, including the Muskingum
River nonattainment area. Muskingum
River’s SO, designation was based upon
the monitored design value at this
location for this three-year period. The
Muskingum River nonattainment area is
defined to include part of Morgan
County (Center Township) and part of
Washington County (Waterford
Township). See 78 FR 47191, codified at
40 CFR part 81, subpart C. This area
designation was effective on October 4,
2013.

Section 191(a) of the CAA directs
states to submit SIPs for areas
designated as nonattainment for the SO,
NAAQS to EPA within 18 months of the
effective date of the designation; in this
case, by no later than April 4, 2015.
These SIPs are required by CAA section
192(a) to demonstrate that their
respective areas will attain the NAAQS
as expeditiously as practicable, but no
later than 5 years from the effective date
of designation. The SO, attainment
deadline for Muskingum River was
October 4, 2018. EPA is proposing to
approve this plan in accordance with a

court-ordered deadline of October 30,
2020 for final action on the SIP.?

In response to the SO, nonattainment
plan submittal requirement, Ohio
submitted a nonattainment plan for the
Muskingum River nonattainment area
on April 3, 2015,2 submitted revisions
on October 13, 2015, and submitted a
supplement specific to the Muskingum
River area on June 23, 2020. The June
23, 2020 supplement contains the core
features of the attainment plan. The
remainder of this document describes
the requirements that such plans must
meet in order to obtain EPA approval,
provides a review of the state’s plan
with respect to these requirements, and
describes EPA’s proposed action on the
plan.

II. Requirements for SO,
Nonattainment Area Plans

Nonattainment SIPs must meet the
applicable requirements of the CAA,
and specifically CAA sections 110, 172,
191 and 192. EPA’s regulations
governing nonattainment SIPs are set
forth at 40 CFR part 51, with specific
procedural requirements and control
strategy requirements residing at
subparts F and G, respectively. Soon
after Congress enacted the 1990
Amendments to the CAA, EPA issued
comprehensive guidance on SIPs, in a
document entitled the “General
Preamble for the Implementation of
Title I of the Clean Air Act Amendments
of 1990,” published at 57 FR 13498
(April 16, 1992) (General Preamble).
Among other things, the General
Preamble addressed SO, SIPs and
fundamental principles for SIP control
strategies. Id., at 13545-13549, 13567—
13568. On April 23, 2014, EPA issued
recommended guidance for meeting the
statutory requirements in SO, SIPs, in a
document entitled, “Guidance for 1-
Hour SO, Nonattainment Area SIP
Submissions,” available at https://
www.epa.gov/sites/production/files/
2016-06/documents/20140423guidance
nonattainment sip.pdf. In this
guidance, referred to in this document
as the 2014 SO, guidance, EPA
described the statutory requirements for
a complete nonattainment area SIP,

1In a November 26, 2019, order issued in Center
for Biological Diversity, et al. v. Wheeler, No. 4:18—
cv—03544 (N.D. Cal.), the court ordered EPA to take
action on certain aspects of Ohio’s SIP submittal,
including the attainment demonstration for the
Muskingum River area, by October 30, 2020.

2For a number of areas, EPA published a final
rule on March 18, 2016 that the pertinent states had
failed to submit the required SO, nonattainment
plan by this submittal deadline. See 81 FR 14736.
However, because Ohio EPA had submitted its SO»
nonattainment plan before that date, EPA did not
make such a finding with respect to Ohio’s
submittal for Muskingum River.


https://www.epa.gov/sites/production/files/2016-06/documents/20140423guidance_nonattainment_sip.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/20140423guidance_nonattainment_sip.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/20140423guidance_nonattainment_sip.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/20140423guidance_nonattainment_sip.pdf
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
mailto:harrison.gina@epa.gov
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which includes an accurate emissions
inventory of current emissions for all
sources of SO, within the
nonattainment area; an attainment
demonstration; demonstration of RFP;
implementation of RACM/RACT;
enforceable emission limitations and
control measures; NSR; and adequate
contingency measures for the affected
area.

In order for EPA to fully approve a
SIP as meeting the requirements of CAA
sections 110, 172 and 191-192, and
EPA’s regulations at 40 CFR part 51, the
SIP for the affected area needs to
demonstrate to EPA’s satisfaction that
each of the aforementioned
requirements have been met. Under
CAA sections 110(l) and 193, EPA may
not approve a SIP that would interfere
with any applicable requirement
concerning NAAQS attainment and
RFP, or any other applicable
requirement, and no requirement in
effect (or required to be adopted by an
order, settlement, agreement, or plan in
effect before November 15, 1990) in any
area which is a nonattainment area for
any air pollutant, may be modified in
any manner unless it ensures equivalent
or greater emission reductions of such
air pollutant.

II1. Attainment Demonstration and
Longer Term Averaging

CAA section 172(c)(1) directs states
with areas designated as nonattainment
to demonstrate that the submitted plan
provides for attainment of the NAAQS.
The regulations at 40 CFR part 51,
subpart G further delineate the control
strategy requirements that SIPs must
meet. EPA has long required that all
SIPs and control strategies reflect four
fundamental principles of
quantification, enforceability,
replicability, and accountability. See
General Preamble, at 13567-13568. SO
attainment plans must consist of two
components: (1) Emission limits and
other control measures that ensure
implementation of permanent,
enforceable and necessary emission
controls, and (2) a modeling analysis
which meets the requirements of 40 CFR
part 51, appendix W which
demonstrates that these emission limits
and control measures provide for timely
attainment of the primary SO, NAAQS
as expeditiously as practicable, but by
no later than the attainment date for the
affected area. In all cases, the emission
limits and control measures must be
accompanied by appropriate methods
and conditions to determine compliance
with the respective emission limits and
control measures and must be
quantifiable (i.e., a specific amount of
emission reduction can be ascribed to

the measures), fully enforceable
(specifying clear, unambiguous and
measurable requirements for which
compliance can be practicably
determined), replicable (the procedures
for determining compliance are
sufficiently specific and non-subjective
so that two independent entities
applying the procedures would obtain
the same result), and accountable
(source specific limits must be
permanent and must reflect the
assumptions used in the SIP
demonstrations).

EPA’s 2014 SO; guidance
recommends that emission limits be
expressed as short-term average limits
(e.g., addressing emissions averaged
over one or three hours), but also
describes an option to utilize emission
limits with longer averaging times of up
to 30 days so long as the state meets
various suggested criteria. See 2014 SO,
guidance, pp. 22 to 39. Should states
and sources utilize longer averaging
times, the guidance recommends that
the longer term average limit be set at
an adjusted level that reflects a
stringency comparable to the 1-hour
average limit that the plan otherwise
would have set at the critical emission
value (CEV) shown to provide for
attainment.

The 2014 SO, guidance provides an
extensive discussion of EPA’s rationale
for concluding that appropriately set,
comparably stringent limitations based
on averaging times as long as 30 days
can be found to provide for attainment
of the 2010 SO, NAAQS. In evaluating
this option, EPA considered the nature
of the standard, conducted detailed
analyses of the impact of use of 30-day
average limits on the prospects for
attaining the standard, and carefully
reviewed how best to achieve an
appropriate balance among the various
factors that warrant consideration in
judging whether a state’s plan provides
for attainment. Id. at pp. 22 to 39. See
also id. at appendices B, C, and D.

EPA considered that the 1-hour
primary SO> NAAQS, as specified in 40
CFR 50.17(b), is met at an ambient air
quality monitoring site when the 3-year
average of the annual 99th percentile of
daily maximum 1-hour average
concentrations is less than or equal to
75 ppb. In a year with 365 days of valid
monitoring data, the 99th percentile
would be the fourth highest daily
maximum 1-hour value. The 2010 SO,
NAAQS, including this form of
determining compliance with the
standard, was upheld by the U.S. Court
of Appeals for the District of Columbia
Circuit in Nat’l Envt’l Dev. Ass’n’s Clean
Air Project v. EPA, 686 F.3d 803 (D.C.
Cir. 2012). Because the standard has this

form, a single hourly exceedance of the
75 ppb NAAQS level does not create a
violation of the standard. Therefore, an
emission limit which allows some
operational flexibility or emission
variability may still be protective of the
standard.

At issue is whether a source operating
in compliance with a properly set longer
term average could cause exceedances
of the NAAQS level, and if so, what are
the resulting frequency and magnitude
of such exceedances. Specifically, EPA
must determine with reasonable
confidence whether a properly set
longer term average limit will provide
that the 3-year average of the annual
fourth highest daily maximum 1-hour
value will be at or below 75 ppb. A
synopsis of EPA’s review of how to
judge whether such plans provide for
attainment in light of the NAAQS’ form,
based on modeling of projected
allowable emissions for determining
attainment at monitoring sites, is given
below.

For SO, plans based on 1-hour
emission limits, the standard approach
is to conduct modeling using fixed
emission rates. The maximum emission
rate that would be modeled to result in
attainment (i.e., in an “‘average year” 3
shows three, not four days with
maximum hourly levels exceeding 75
ppb) is labeled the “critical emission
value” or “CEV.” The modeling process
for identifying this CEV inherently
considers the numerous variables that
affect ambient concentrations of SO,,
such as meteorological data, background
concentrations, and topography. In the
standard approach, the state would then
provide for attainment by setting a
continuously applicable 1-hour
emission limit at this CEV.

EPA recognizes that some sources
have highly variable emissions, for
example due to variations in fuel sulfur
content and operating rate, that can
make it extremely difficult, even with a
well-designed control strategy, to ensure
in practice that emissions for any given
hour do not exceed the CEV. EPA also
acknowledges the concern that longer
term emission limits can allow short
periods with emissions above the CEV,
which, if coincident with
meteorological conditions conducive to
high SO, concentrations, could in turn
create the possibility of a NAAQS

3 An ‘““average year” is used to mean a year with
average air quality. While 40 CFR 50 appendix T
provides for averaging three years of 99th percentile
daily maximum hourly values (e.g., the fourth
highest maximum daily hourly concentration in a
year with 365 days with valid data), this discussion
and an example below uses a single “‘average year”
in order to simplify the illustration of relevant
principles.
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exceedance occurring on a day when an
exceedance would not have occurred if
emissions were continuously controlled
at the level corresponding to the CEV.
However, for several reasons, EPA
believes that the approach
recommended in its guidance document
suitably addresses this concern. First,
from a practical perspective, EPA
expects the actual emission profile of a
source subject to an appropriately set
longer term average limit to be similar
to the emission profile of a source
subject to an analogous 1-hour average
limit. EPA expects this similarity
because it has recommended that the
longer term average limit be set at a
level that is comparably stringent to the
otherwise applicable 1-hour limit
(reflecting a downward adjustment from
the CEV) and that takes the source’s
emissions profile into account. As a
result, EPA expects either form of
emission limit to yield comparable air
quality.

Second, from a more theoretical
perspective, EPA has compared the
likely air quality with a source having
maximum allowable emissions under an
appropriately set longer term limit, as
compared to the likely air quality with
the source having maximum allowable
emissions under the comparable 1-hour
limit. In this comparison, in the 1-hour
average limit scenario, the source is
presumed at all times to emit at the CEV
level, and in the longer term average
limit scenario, the source is presumed
occasionally to emit more than the CEV
level but on average, and presumably at
most times, to emit well below the CEV.
In an ““average year,” compliance with
the 1-hour limit is expected to result in
three exceedance days (i.e., three days
with maximum hourly values above 75
ppb) and a fourth day with a maximum
hourly value at 75 ppb. By comparison,
with the source complying with a longer
term limit, it is possible that additional
hourly exceedances would occur that
would not occur in the 1-hour limit
scenario (if emissions exceed the CEV at
times when meteorology is conducive to
poor air quality). However, this
comparison must also factor in the
likelihood that hourly exceedances that
would be expected in the 1-hour limit
scenario would not occur in the longer
term limit scenario. This result arises
because the longer term limit requires
lower emissions most of the time
(because the limit is set well below the
CEV), so a source complying with an
appropriately set longer term limit is
likely to have lower emissions at critical
times than would be the case if the
source were emitting as allowed with a
1-hour limit.

As a hypothetical example to
illustrate these points, suppose a source
that always emits 1,000 pounds of SO,
per hour (Ib/hr), which results in air
quality at the level of the NAAQS (i.e.,
results in a design value of 75 ppb).
Suppose further that in an “average
year,” these emissions cause the 5
highest daily maximum 1-hour average
concentrations to be 100 ppb, 90 ppb, 80
ppb, 75 ppb, and 70 ppb. Then suppose
that the source becomes subject to a 30-
day average emission limit of 700 lb/hr.
It is theoretically possible for a source
meeting this limit to have emissions that
occasionally exceed 1,000 lb/hr, but
with a typical emissions profile
emissions would much more commonly
be between 600 and 800 lb/hr. In this
simplified example, assume a zero
background concentration, which
allows one to assume a linear
relationship between emissions and air
quality. (A nonzero background
concentration would make the
mathematics more difficult but would
give similar results.) Air quality will
depend on what emissions happen on
what critical hours, but suppose that
emissions at the relevant times on these
5 days are 800 pounds/hour, 1,100 1b/
hr, 500 1b/hr, 900 Ib/hr, and 1,200 1b/
hr, respectively. (This is a conservative
example because the average of these
emissions, 900 1b/hr, is well over the 30-
day average emission limit.) These
emissions would result in daily
maximum 1-hour average
concentrations of 80 ppb, 99 ppb, 40
ppb, 67.5 ppb, and 84 ppb. In this
example, the fifth day would have an
exceedance of the NAAQS level that
would not otherwise have occurred, but
the third day would not have an
exceedance that otherwise would have
occurred, and the fourth day would
have been below, rather than at, 75 ppb.
In this example, the fourth highest
maximum daily concentration under the
30-day average would be 67.5 ppb.

This simplified example illustrates
the findings of a more complicated
statistical analysis that EPA conducted
using a range of scenarios using actual
plant data. As described in appendix B
of EPA’s April 2014 SO, guidance, EPA
found that the requirement for lower
average emissions is highly likely to
yield better air quality than is required
with a comparably stringent 1-hour
limit. Based on analyses described in
appendix B of its April 2014 SO»
guidance, EPA expects that an emission
profile with maximum allowable
emissions under an appropriately set
comparably stringent 30-day average
limit is likely to have the net effect of
having a lower number of NAAQS

exceedances and better air quality than
an emission profile with maximum
allowable emissions under a 1-hour
emission limit at the CEV. This result
provides a compelling policy rationale
for allowing the use of a longer
averaging period in appropriate
circumstances where the facts indicate
that a result of this type might occur.*

The question then becomes whether
this approach—which is likely to
produce no more overall NAAQS
exceedances even though it may
produce some unexpected exceedances
above the CEV—meets the requirements
in sections 110(a)(1), 172(c)(1), and
172(c)(6) for emission limitations in
state implementation plans to “‘provide
for attainment” of the NAAQS. For SO,
as for other pollutants, it is generally
impossible to design a nonattainment
plan in the present that will guarantee
that attainment will occur in the future.
A variety of factors can cause a well-
designed plan to fail and unexpectedly
not result in attainment, for example if
meteorological conditions occur that are
more conducive to poor air quality than
was anticipated in the plan. Therefore,
in determining whether a plan meets the
requirement to provide for attainment,
EPA’s task is commonly to judge not
whether the plan provides absolute
certainty that attainment will in fact
occur, but rather whether the plan
provides an adequate level of
confidence of prospective NAAQS
attainment.

From this perspective, in evaluating
use of a 30-day average limit, EPA must
weigh the likely net effect on air quality.
Such an evaluation must consider the
risk that occasions with meteorological
conditions conducive to high
concentrations will have elevated
emissions leading to exceedances of the
NAAQS level that would not otherwise
have occurred, and must also weigh the
likelihood that the requirement for
lower emissions on average will result
in days not having exceedances that
would have been expected with
emissions at the CEV. Additional policy
considerations, such as in this case the
desirability of accommodating real

4 See also work done to supplement the work
described in appendix B. This supplemental work,
done to address a comment on rulemaking for the
Southwest Indiana SO, nonattainment area
objecting that the appendix B analysis is not
comparable to an assessment of air quality with a
1-hour emission limit, provides further evidence
that longer term limits that are appropriately
determined can be expected to achieve comparable
air quality as comparably stringent 1-hour limits.
Documentation of this supplemental work is
available in the docket for the Southwest Indiana
rulemaking, at https://www.regulations.gov/
document?D=EPA-R05-OAR-2015-0700-0023, as
discussed in the associated rulemaking at 85 FR
49969-49971 (August 17, 2020).
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world emissions variability without
significant risk of NAAQS violations,
are also appropriate factors for EPA to
weigh in judging whether a plan
provides a reasonable degree of
confidence that the plan will lead to
attainment. Based on these
considerations, especially given the
high likelihood that a continuously
enforceable limit averaged over as long
as 30 days, determined in accordance
with EPA’s guidance, will result in
attainment, EPA believes as a general
matter that such limits, if appropriately
determined, can reasonably be
considered to provide for attainment of
the 2010 SO> NAAQS.

The 2014 SO, guidance offers specific
recommendations for determining an
appropriate longer term average limit.
The recommended method starts with
determination of the 1-hour emission
limit that would provide for attainment
(i.e., the CEV), and applies an
adjustment factor to determine the
(lower) level of the longer term average
emission limit that would be estimated
to have a stringency comparable to the
otherwise necessary 1-hour emission
limit. This method uses a database of
continuous emission data reflecting the
type of control that the source will be
using to comply with the SIP emission
limits, which (if compliance requires
new controls) may require use of an
emission database from another source.
The recommended method involves
using these data to compute a complete
set of emission averages, computed
according to the averaging time and
averaging procedures of the prospective
emission limitation. In this
recommended method, the ratio of the
99th percentile among these longer term
averages to the 99th percentile of the 1-
hour values represents an adjustment
factor that may be multiplied by the
candidate 1-hour emission limit to
determine a longer term average
emission limit that may be considered
comparably stringent.> The guidance
also addresses a variety of related
topics, such as the potential utility of
setting supplemental emission limits,
such as mass-based limits, to reduce the
likelihood and/or magnitude of elevated
emission levels that might occur under
the longer term emission rate limit.

EPA anticipates that most modeling
used to develop longer term average
emission limits and to prepare full
attainment demonstrations will be
performed using one of EPA’s preferred
air quality models. Preferred air quality

5For example, if the CEV is 1,000 pounds of SO»
per hour, and a suitable adjustment factor is
determined to be 70 percent, the recommended
longer term average limit would be 700 lb/hr.

models for use in regulatory
applications are described in appendix
A of EPA’s Guideline on Air Quality
Models (40 CFR part 51, appendix W).6
In 2005, EPA promulgated AERMOD as
the Agency’s preferred near-field
dispersion modeling for a wide range of
regulatory applications addressing
stationary sources (for example in
estimating SO, concentrations) in all
types of terrain based on extensive
developmental and performance
evaluation. Supplemental guidance on
modeling for purposes of demonstrating
attainment of the SO, standard is
provided in appendix A to the 2014 SO,
nonattainment area SIP guidance
document referenced above. Appendix
A provides extensive guidance on the
modeling domain, the source inputs,
assorted types of meteorological data,
and background concentrations.
Consistency with the recommendations
in this guidance is generally necessary
for the attainment demonstration to
offer adequately reliable assurance that
the plan provides for attainment.

As stated previously, attainment
demonstrations for the 2010 1-hour
primary SO> NAAQS must demonstrate
future attainment and maintenance of
the NAAQS in the entire area
designated as nonattainment (i.e., not
just at the violating monitor) by using
air quality dispersion modeling (see
appendix W to 40 CFR part 51) to show
that the mix of sources and enforceable
control measures and emission rates in
an identified area will not lead to a
violation of the SO, NAAQS. For a
short-term (i.e., 1-hour) standard, EPA
believes that dispersion modeling, using
allowable emissions and addressing
stationary sources in the affected area
(and in some cases those sources located
outside the nonattainment area which
may affect attainment in the area) is
technically appropriate, efficient and
effective in demonstrating attainment in
nonattainment areas because it takes
into consideration combinations of
meteorological and emission source
operating conditions that may
contribute to peak ground-level
concentrations of SO,.

The meteorological data used in the
analysis should generally be processed
with the most recent version of
AERMET. Estimated concentrations
should include ambient background
concentrations, should follow the form
of the standard, and should be
calculated as described in section
2.6.1.2 of the August 23, 2010
clarification memo on “Applicability of
appendix W Modeling Guidance for the

SEPA published revisions to the Guideline on Air
Quality Models on January 17, 2017.

1-hr SO, National Ambient Air Quality
Standard” (EPA, 2010).

IV. Review of Modeled Attainment Plan

As part of its SIP development
process, Ohio used EPA’s regulatory
dispersion model, AERMOD, to help
determine the SO, emission limit
revisions that would be needed to bring
the Muskingum River area into
attainment of the 2010 SO, NAAQS.
Ohio evaluated the two highest-emitting
facilities in the Muskingum River area—
the Muskingum River Power Plant and
the Globe Metallurgical, Inc. facility
(Globe). According to Ohio’s submittal,
99 percent of the Muskingum River
area’s 2011 SO, emissions were
attributable to the Muskingum River
Power Plant, with the Globe facility
accounting for 1,203 tons of SO,, which
comprised the remaining 1 percent that
year. On May 31, 2015, all coal fired
boilers at the Muskingum River Power
Plant were permanently shut down.
Subsequently, the ambient monitor
which had been showing violations of
the NAAQS no longer recorded
violations. Nevertheless, for purposes of
assuring attainment and maintenance of
the NAAQS, Ohio determined that, in
addition to the permanent retirement of
the Muskingum River Power Plant, a
reduction in allowable emissions at the
remaining source, the Globe facility,
was warranted. Ohio performed air
quality modeling and analysis and
issued Director’s Final Findings and
Orders (DFFOs) to the Globe facility
establishing 24-hour average SO,
emission limits at the facility. Ohio
submitted the DFFOs to EPA as a
supplement its original SIP submission.
These DFFOs were issued on June 23,
2020, and have a compliance deadline
of September 15, 2020.

The following paragraphs evaluate
various features of the most recent
modeling analysis that Ohio performed
for its attainment demonstration, as
supplemented by the DFFOs.

A. Model Selection and General Model
Inputs

For the Muskingum River attainment
demonstration, Ohio used the AERMOD
model, version 19191. AERMOD is
EPA’s preferred model for this type of
application and version 19191 is the
current version. The AERMOD model
was run using the regulatory default
mode.

AERMOD requires land use to be
characterized to determine how
pollutants are dispersed in the
atmosphere. The state used urban
dispersion coefficients to represent the
proposed heat island generated by the
facility operations. Beyond the facility



60938

Federal Register/Vol.

85, No. 189/ Tuesday, September 29,

2020 /Proposed Rules

industrial region, the area is best
classified as rural.

EPA’s Guideline on Air Quality
Models (40 CFR part 51 appendix W)
acknowledges that larger industrial
facilities can impact turbulence and
dispersion in the vicinity of the facility,
similar to overnight impacts on
turbulence in cities.

The Globe facility analysis used two
approaches to examine and justify
whether the heat released from the
facility was significant enough to
influence dispersion. They first used
satellite thermal images to estimate the
urban-rural temperature difference.
Twelve images from the Advanced
Spaceborne Thermal Emission and
Reflection radiometer satellite system
were identified, with 8 images without
cloud interference, to estimate the
difference in temperature between warm
facility areas and cooler rural areas. The
average difference between the
industrial area temperatures and the
rural temperatures was 8.7 degrees
Celsius.

The second analysis used formulas
from the AERMOD Formulation
Document to relate heat flux to
temperature differences between urban
and rural areas. Another formula relates
the temperature difference to
population. The temperature difference
using the Formulation Document
equation results in a value of 8.5 degrees
Celsius. This compares well with the 8.7
degree value determined from thermal
satellite images. Ultimately the
calculated heat release and temperature
difference information can be used to
calculate an estimated population.
AERMOD uses a population value to
represent the strength of the urban
impact. The population used in the
Globe analysis is 108,000, which reflects
a relatively modest industrial heat
island effect.

The state used a set of nested grids of
receptors centered on the Globe facility.
The analysis included a total of 5,049
receptors. Receptors were placed every
25 meters (m) along the ambient air
boundary out to 350 m; 50 m out to 1
km; 100 m spacing out to 2 km, and 200
m spacing out to 5 km. The facility is
in the process of purchasing property to
the north. This property will be non-
ambient air and does not have receptors
in the current modeling. A fence runs
around the entire Globe facility with
adjacent property protected through
surveillance and patrols. EPA finds that
Ohio’s submitted modeling results,
based on modeling without receptors on
fenced plant property and surveilled
and patrolled property currently under
purchase, are adequate to demonstrate

that no such violations of the 1-hour
SO, NAAQS are occurring.

Ohio used the AERMAP terrain
preprocessor, version 18081, with USGS
Digital Elevation Data to include terrain
heights at the receptor locations. The
Globe facility is in the Muskingum River
valley. Terrain rises about 50-60 m
within a kilometer to the east and north
of the facility. Similar terrain increases
also occur about 2—3 km in the westerly
and southern directions. EPA finds the
model selection and these modeling
options appropriate.

B. Meteorological Data

Ohio used five years (2014-2018) of
National Weather Service (NWS)
meteorological data from the
Parkersburg, West Virginia Airport
(Station 03804) with upper air data from
Pittsburgh, Pennsylvania (Station
94823). One-minute wind data was
processed using AERMINUTE version
15272 with a 0.5 m/s minimum wind
speed threshold option. Surface
parameters of the Bowen ratios (a
measure of surface moisture) were
developed using monthly precipitation
data compared to climatological
averages. The Parkersburg NWS station
is at the Regional Airport located about
10 km northeast of Parkersburg, and
about 35 km southeast of the Globe
facility. The station is up out of the
Ohio River valley on the elevated
terrain. The Pittsburgh upper air station
is at the International Airport and is
roughly 140 km from the Globe facility.
The prevailing winds in southeast Ohio
are from the south and west. The
Parkersburg NWS wind roses illustrate a
predominantly southwesterly flow. Both
the surface and upper air station are
considered reasonably representative of
surface and upper air meteorological
conditions, respectively, impacting the
area around the Globe facility. EPA
finds that the meteorological data and
the procedure for determining surface
characteristics are acceptable.

C. Modeled Emissions Data

The Globe facility consists of two
electric arc furnace shops. The main
sources of SO, emissions are two
baghouses, which collect emissions at
the two shops from the electric arc
furnaces and ancillary equipment,
respectively. Emissions from each
baghouse exit through a roof monitor.
The Globe facility modeled emissions
from the roof monitors using point
source release characteristics that
allowed for capturing building
downwash impacts while also
preserving the total buoyancy of the
emission releases. Neither of these
features would have been represented

had the sources been modeled as
volume sources. Volume source
characterization does not include plume
buoyancy or building downwash
impacts. The baghouse stack
characterizations include a stack height
equal to the height of the roof monitor.
The exit velocities were calculated to
match the actual flow rates from each
baghouse roof monitor. Additionally,
one of the baghouses (Baghouse 1) has
a roof monitor that releases emissions
horizontally rather than vertically.
Consequently, the POINTHOR
AERMOD option was used for this
source to more accurately characterize
its release.

Fugitive emissions released from the
roof of the furnace shops were modeled
using volume source parameters. A
series of seven alternate volume sources
were placed at the height of the roof
monitor at furnace shop 1, and a series
of 4 alternate volume sources were
placed at the height of furnace shop 2.
All were aligned evenly along monitor
openings. Volume source model inputs
were developed based on
recommendations in the AERMOD
User’s Guide, Table 3-2.

Ohio modeled 26 different scenarios
reflecting 26 different combinations of
emissions from the two baghouses. Each
of the 26 scenarios was specifically
modeled for attainment of the 1-hr SO,
NAAQS. Each of the 26 different
scenarios also included an assumption
that 2 percent of the total emissions
were being released as fugitive
emissions from the furnace shop. The 2
percent fugitive value was based on a
capture efficiency analysis document
prepared for the Globe facility and
included in Ohio’s submittal.

Ohio EPA’s attainment demonstration
only modeled emission units associated
with the Globe facility. An examination
of National Emissions Inventory data
shows there are no other SO, sources of
significance in the area near the Globe
facility, specifically that no other
sources within 25 km emit over 5 tons
per year (tpy).

D. Emission Limits

An important prerequisite for
approval of a nonattainment plan is that
the emission limits that provide for
attainment be quantifiable, fully
enforceable, replicable, and
accountable. See General Preamble at
13567-68. Ohio issued DFFOs to Globe
on June 23, 2020, which set forth new
emission limits for the facility on the
basis of a matrix of CEVs for the two
baghouses, where each combination was
modeled to demonstrate attainment and
maintenance of the standard. As part of
this proposed approval of Ohio’s



Federal Register/Vol. 85, No. 189/ Tuesday, September 29,

2020 /Proposed Rules 60939

supplemented attainment plan for this
area, EPA is proposing to approve
Ohio’s June 23, 2020 DFFOs for the
Globe facility into the SIP, which
include these new CEV combinations as
emission limits. See Table 1.

TABLE 1

Calendar day (24-hour)
S0z emission limits
emission
limit sets BH1 BH2
(Ibs/hr) (Ibs/hr)

195.3 0.0
190.6 55.8
186.0 74.4
181.3 102.3
176.7 116.2
172.0 130.2
167.4 1441
162.7 158.1
158.1 167.4
153.4 176.7
148.8 186.0
1441 190.6
139.5 195.3
134.8 199.9
130.2 204.6
125.5 213.9
120.9 218.5
116.2 223.2
111.6 223.2
106.9 227.8

88.3 232.5

74.4 237.1

60.4 241.8

41.8 246.4

27.9 251.1

0.0 260.4

As described in the DFFOs,
compliance with the emission limit sets
is determined through mass balance
calculations, as implemented through a
compliance assurance plan (CAP).
Compliance with the emission limits
will also be determined through
periodic compliance performance
testing.

Ohio EPA stated in its June 2020
attainment plan supplement that it
plans to adopt and submit a state rule
that incorporates the emission limits for
the Globe facility, and associated
requirements, into its regulations (Ohio
Administrative Code Chapter 3745-18).
Ohio believes that its DFFOs provide
enforceable limits and specification of
the procedures that will be used to
determine compliance with these limits
such that the DFFOs provide sufficient
enforceable requirements for EPA to rely
on these DFFOs as enforceable measures
that provide for attainment, if
incorporated as permanent measures
into the SIP. Any future submittal of
rules to replace the DFFOs in the SIP
will be addressed in separate future
rulemaking, subject to the requirements
of CAA section 110(1).

Because the limits set forth in the
DFFOs are expressed as 24-hour average
limits, part of the review of Ohio’s
nonattainment plan must address the
use of these limits, both with respect to
the general suitability of using such
limits for this purpose and with respect
to whether the particular limits
included in the plan have been suitably
demonstrated to provide for attainment.
The first subsection that follows
addresses the overall enforceability of
the emission limits in Ohio’s plan, and
the second subsection that follows
addresses the 24-hour average limits.

The DFFOs also require that
validation testing be performed to verify
the accuracy of the mass balance
calculations. In addition, a Capture
Evaluation conducted by a third party is
required to be performed during the
validation testing. This Capture
Evaluation will include observations of
emissions capture during the validation
testing period, an evaluation of
emissions capture performance, and, if
appropriate, recommendations for
measures to improve capture, as well as
operational parameter(s) and ranges that
could serve as an indicator of ongoing
performance of the capture system.

1. Enforceability

Ohio’s supplemented nonattainment
plan for the Muskingum River area
relies on the permanence of the
Muskingum River Power Plant
retirement and on revised emission
limits for the Globe facility as discussed
above (in section D. Emission Limits).
As of April 2015, the entire Muskingum
River Power Plant was shut down and
all coal fired boilers were permanently
retired. This facility is no longer
authorized to operate its coal-fired
boilers, and cannot reinstate them
without obtaining a new permit under
Ohio’s New Source Review program.
Therefore, the reductions in SO,
emissions from the Muskingum River
Power Plant retirement can be
considered permanent, enforceable
reductions.

Ohio’s June 2020 DFFOs issued to
Globe, in addition to establishing new
emission limits, also provide specific
measures and requirements that add
stringency to the required emission
control requirements. Specifically, the
DFFOs require that Globe conduct
validation testing and perform a Capture
Evaluation at the facility’s two
baghouses to validate the mass balance
calculation, and that Globe submit a
CAP to be approved by Ohio EPA in
consultation with EPA. The DFFOs
require that the Capture Evaluation be
performed by a third party in a manner
designed to identify improvements and

other measures, if any, that may aid in
the capture of SO emissions, and
operational parameters that could serve
as a reasonable indicator of ongoing
performance of the capture systems. The
CAP will include specific monitoring
data and techniques used to perform the
mass balance calculations, associated
recordkeeping and reporting to
demonstrate compliance with the
emission limits, parameters to be
monitored to ensure adequate
performance of the capture system, and
reporting from the Capture Evaluation.

To provide an additional level of
assurance that air quality standards are
being met in the area, Ohio’s new
DFFOs require Globe to install an
ambient SO, monitor. This monitor will
be located across the Muskingum River
in the vicinity of the Globe facility near
an expected area of maximum impact as
approved by Ohio EPA.

2. Longer Term Average Limits

Ohio’s SIP submittal includes
emission limits for the Globe facility
which require compliance based on 24-
hour average emission rates. See Table
1. Ohio’s primary method for
determining compliance is a mass
balance method, in which the emissions
are assessed by determining the sulfur
content of the raw materials,
determining the sulfur content of the
product and the process by-products,
and assuming that the difference
between these quantities of sulfur is all
converted to SO, and emitted to the
atmosphere. Ohio adopted a 24-hour
limit to provide a more practical
frequency of conducting this
compliance determination.

In accordance with EPA’s
recommendations, Ohio adopted its
limits at levels that were adjusted to
account for the effect on stringency of
adopting the limits on a 24-hour average
basis. The Globe facility does not have
the continuous emissions monitoring
system (CEMS) data necessary to
determine an appropriate site-specific
adjustment factor. Therefore, Ohio
applied a national average adjustment
factor from appendix D of EPA’s 2014
guidance. Specifically, Ohio applied an
adjustment factor of 0.93, appropriate
for establishment of 24-hour average
SO, limits for sources without SO,
emissions control equipment. Since
EPA anticipates that the Globe facility
will meet its limits through careful
management of the sulfur content of its
feed materials, EPA considers this
selection of an adjustment factor to be
acceptable.

Ohio calculated the Globe facility’s
emission limits in accordance with
EPA’s recommended method. See
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section III. Ohio used dispersion
modeling to determine 26 combinations
of 1-hour CEVs for each unit that would
provide for attainment of the NAAQS.
Ohio then applied the above adjustment
factor to determine, for each
combination, the level of the longer
term average emission limit for each
unit that would be estimated to have a
stringency comparable to the critical 1-
hour emission values for each
combination. EPA finds this acceptable.

E. Background Concentrations

The modeled attainment
demonstration for a nonattainment area
specifically includes the maximum
allowable emissions and the individual
dispersion characteristics of the most
significant emission source in the area.
To ensure that the demonstration also
represents the cumulative impacts of
additional sources which are
individually too small or too distant to
be expected to show a significant
concentration gradient within the
modeling domain, a background
concentration is added to the modeled
results. Data from a nearby air quality
monitor can be used to determine a
background value which approximates
the diffuse impacts of these sources
within the modeling domain. For the
Globe emissions assessment, Ohio used
background contributions on a season/
hour-of-day basis using values from the
Hackney monitor, located
approximately 5.5 km to the north of the
Globe facility. In order to avoid double
counting of impacts from Globe, hourly
values in a 90 degree sector representing
winds from the south were removed
from the monitoring data and replaced
with the average of those hourly values
prior to determining season/hour-of-day
values. Values ranged from 6.32
micrograms per cubic meter (ug/ms3) to
13.09 ug/m3. EPA finds the background
values used in the Globe assessment to
be acceptable.

F. Summary of Results

Ohio’s attainment modeling analyses
resulted in a predicted 1-hour design
value of 196.0 pug/ms3, or 74.8 ppb,
which is below the SO, NAAQS of 75
ppb/196.4 ug/m3. This modeled value,
which includes the background
concentration, occurred at the northern
boundary of the Globe facility, less than
200 meters from the emission units.

EPA policy also requires that one
facility must not cause or contribute to
exceedances of the NAAQS on another
facility’s property. Ohio’s modeling only
excludes receptors from the Globe
facility. Consequently, EPA agrees that
the modeling shows that no facility is

causing or contributing to violations
within another facility’s property.

The emission releases from the Globe
facility are difficult to characterize.
Ohio considered various options for
characterizing the release of fugitive
emissions from the baghouses and the
furnace shops before concluding that
the characterizations described above
were warranted. While no direct means
of assessing the efficiency at capturing
the emissions of the furnace are
available, the requirements of the
DFFOs, particularly the requirement to
implement recommendations of the
Capture Evaluation, help make the
plan’s estimate of 98 percent capture a
reasonable estimate. Therefore, despite
the uncertainties inherent in modeling
this source, EPA finds that Ohio has
submitted an appropriate analysis of the
impact of this source. In addition, EPA
finds that the ambient SO, monitoring
that Globe and Ohio are undertaking
will provide a further assessment of the
reliability of this modeling and thereby
will provide further assurance that air
quality in this area is attaining the 1-
hour SO, NAAQS.

Based on its review of Ohio’s analysis,
EPA finds that the emission limits for
the Globe facility set forth in the DFFOs,
in combination with other measures
identified in the state’s plan, will
provide for attainment and maintenance
of the 2010 SO, NAAQS, and proposes
to approve the DFFOs into the SIP.

V. Review of Other Plan Requirements

A. Emissions Inventory

The emissions inventory and source
emission rate data for an area serve as
the foundation for air quality modeling
and other analyses that enable states to:
(1) Estimate the degree to which
different sources within a
nonattainment area contribute to
violations within the affected area; and
(2) assess the expected improvement in
air quality within the nonattainment
area due to the adoption and
implementation of control measures. As
noted above, the state must develop and
submit to EPA a comprehensive,
accurate and current inventory of actual
emissions from all sources of SO,
emissions in each nonattainment area,
as well as any sources located outside
the nonattainment area which may
affect attainment in the area. See CAA
section 172(c)(3).

Ohio prep