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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 870
RIN 3206—AN52

Federal Employees’ Group Life
Insurance Program: Clarifying Annual
Rates of Pay and Amending the
Employment Status of Judges of the
United States Court of Appeals for
Veterans Claims

AGENCY: Office of Personnel
Management.

ACTION: Final rule.

SUMMARY: The Office of Personnel
Management (OPM) is issuing a final
rule to amend Federal Employees’
Group Life Insurance Program (FEGLI)
regulations to clarify the definition of
annual rates of pay for insured
employees and to address the status of
judges of the United States Court of
Appeals for Veterans Claims.

DATES: This final rule is effective
September 24, 2020.

FOR FURTHER INFORMATION CONTACT:
Ronald Brown, Policy Analyst, (202)
606—0004, or by email to
Ronald.Brown@opm.gov.

SUPPLEMENTARY INFORMATION:
Background

The FEGLI Program is administered
by the Office of Personnel Management
(OPM) in accordance with Chapter 87 of
Title 5 of the U.S. Code and our
implementing regulations (title 5, part
87, and title 48, part 21, of the Code of
Federal Regulations). The FEGLI
enabling legislation was signed August
17, 1954. Also, Congress enacted Public
Law 84-356, on August 11, 1955, to
provide continuation of life insurance
during retirement.

The FEGLI Program covers
approximately 4,261,000 employees and
annuitants enrolled in Basic insurance,
including approximately 1,229,000
employees and annuitants with Option

B insurance that has not reduced to
zero, approximately 1,160,000
employees and annuitants enrolled in
Option A insurance, and approximately
924,000 employees and annuitants
enrolled in Option C insurance that has
not reduced to zero.

The FEGLI statute establishes the
basic rules for benefits, enrollment, and
participation, and provides that OPM
“shall specify the types of pay included
in annual pay.” See 5 U.S.C. 8704(c). In
accordance, OPM has promulgated
regulations defining the “basic
insurance amount” for all FEGLI
Program enrollees. Further, the “basic
insurance amount” is defined by law
using the term “‘annual rate of basic
pay.” See 5 U.S.C. 8701(c). For FEGLI
Program purposes, the basic insurance
amount applies to Basic and Option B
insurance.

This final regulation clarifies what is
considered annual basic pay for FEGLI
Program purposes but does not change
how the annual rate of basic pay is
computed, provide additional
enrollment or change opportunities, or
make other changes not in the existing
FEGLI Program regulations. The final
rule makes this clear in the revised
sections of part 870 by aligning the
FEGLI Program and retirement
regulations, and, in the process,
eliminating certain outdated regulatory
provisions on annual rates of basic pay.
This final regulation also includes a
change enacted under Public Law 114—
315 requiring that retired and current
judges for the United States Court of
Appeals for Veterans Claims be
considered employees for purposes of
FEGLI.

Discussion of Changes

On June 29, 2018, OPM published a
proposed regulation (83 FR 30589) to
clarify that annual basic pay for FEGLI
includes any type of pay treated as basic
pay for purposes of the retirement
systems established under 5 U.S.C.
chapters 83 and 84 consistent with
applicable law or OPM regulation and to
address the status of judges for the
United States Court of Appeals for
Veteran’s Claims. OPM received no
comments on the proposed rule.
Accordingly, this final regulation adopts
the proposed regulation with the
changes pertaining to life insurance for
Federal judges of the United States

Court of Appeals for Veterans Claims
referenced below.

The final regulation changes existing
paragraphs 5 CFR 870.204(a)(1) and
(a)(2) to clarify that basic pay for FEGLI
purposes includes all payments that are
retirement-creditable basic pay under 5
U.S.C. chapters 83 and 84. The final rule
also deletes regulatory provisions that
listed specific types of pay that are
either obsolete or creditable as
retirement basic pay. This includes
revised paragraphs on locality pay and
special pay supplements. These changes
do not substantively affect pay that is
creditable towards life insurance
payment, but merely incorporate
provisions that were previously
contained in guidance into regulation
through a reference to retirement law.
This regulation codifies OPM’s
unwritten policy to consider pay that is
creditable towards retirement as
creditable towards life insurance
payment.

The final regulation makes the
required update at 5 CFR 870.101 to
state that the United States Court of
Appeals for Veterans Claims is now the
employing office for judges of the
United States Court of Appeals for
Veterans Claims. This replaces the prior
employing office, the United States
Court of Veterans Appeals.

Also, the final regulation clarifies
existing paragraph 5 CFR 870.703(e)(1)
concerning certain Federal judges by
adding the words “‘a judge who retires
under parts (i—vii)” and striking “one of
the following.” It also adds 5 CFR
870.703(e)(1)(vii) concerning retired
Federal judges to reflect the statutory
change under Public Law 114-315. The
change reflects that 38 U.S.C. 7296 is
amended by section 202 of Public Law
114-315 to state that a judge of the
United States Court of Appeals for
Veterans Claims who is retired is
considered an employee under the
FEGLI Program.

Expected Impact of the Final Rule

This rule clarifies the definition of
annual rates of basic pay for the FEGLI
Program and does not make substantive
changes to its computation. It only
affects the life insurance of a small
number of federal employees and
annuitants that are or have served as
judges for the United States Court of
Appeals for Veteran’s Claims. The Gourt
is authorized seven permanent active
judges, and two additional judges,
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appointed for 15-year terms as part of a
temporary expansion provision.

Regulatory Procedures

OPM has examined the impact of this
rule as required by Executive Order
12866 and Executive Order 13563,
which directs agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public, health, and
safety effects, distributive impacts, and
equity). This rule is not a significant
regulatory action under Section 3(f) of
Executive Order 12866 and was not
reviewed by OMB.

Reducing Regulation and Controlling
Regulatory Costs

This final rule is not subject to the
requirements of E.O. 13771 (82 FR 9339,
February 2, 2017) because this final rule
is not significant under Executive Order
12866.

Regulatory Flexibility Act

The Office of Personnel Management
certifies that this regulation will not
have a significant economic impact on
a substantial number of small entities
because the regulation only affects a
small number of Federal employees and
annuitants.

Federalism

We have examined this rule in
accordance with Executive Order 13132,
Federalism, and have determined that
this rule will not have any negative
impact on the rights, roles and
responsibilities of State, local, or tribal
governments.

Paperwork Reduction Act of 1995 (44
U.S.C. Chapter 35)

The Paperwork Reduction Act of 1995
(44 U.S.C. chapter 3507(d); see 5 CFR
part 1320) requires that the U.S. Office
of Management and Budget (OMB)
approve all collections of information
by a Federal agency from the public
before they can be implemented.
Respondents are not required to respond
to any collection of information unless
it displays a current valid OMB control
number. OPM has determined this rule
does not impose additional reporting or
recordkeeping requirements under the
Paperwork Reduction Act of 1995
outside of an already approved existing
collection under OMB Control No:
3206-0230, Life Insurance Election.

List of Subjects in 5 CFR Part 870

Administrative practice and
procedure, Government employees,

Hostages, Iraq, Kuwait, Lebanon, Life
insurance, Retirement.

Office of Personnel Management.
Alexys Stanley,
Regulatory Affairs Analyst.

For the reasons stated in the
preamble, the Office of Personnel
Management amends 5 CFR part 870 as
follows:

PART 870—FEDERAL EMPLOYEES’
GROUP LIFE INSURANCE PROGRAM

m 1. The authority citation for part 870
continues to read:

Authority: 5 U.S.C. 8716; Subpart ] also
issued under section 599C of Pub. L. 101-
513, 104 Stat. 2064, as amended; Sec.
870.302(a)(3)(ii) also issued under section
153 of Pub. L. 104-134, 110 Stat. 1321; Sec.
870.302(a)(3) also issued under sections
11202(f), 11232(e), and 11246(b) and (c) of
Pub. L. 105-33, 111 Stat. 251, and section
7(e) of Pub. L. 105—-274, 112 Stat. 2419; Sec.
870.302(a)(3) also issued under section 145 of
Pub. L. 106-522, 114 Stat. 2472; Secs.
870.302(b)(8), 870.601(a), and 870.602(b) also
issued under Pub. L. 110-279, 122 Stat. 2604;
Subpart E also issued under 5 U.S.C. 8702(c);
Sec. 870.601(d)(3) also issued under 5 U.S.C.
8706(d); Sec. 870.703(e)(1) also issued under
section 502 of Pub. L. 110-177, 121 Stat.
Start Printed Page 773662542; Sec. 870.705
also issued under 5 U.S.C. 8714b(c) and
8714c(c); Public Law 104-106, 110 Stat. 521.

m 2. Amend § 870.101 by revising
paragraph (4) in the definition of
Employing Office, to read as follows:

§ 870.101 Definitions.
* * * * *
Employing Office * * *

(4) The United States Court of
Appeals for Veterans Claims is the
employing office for judges of the
United States Court of Appeals for

Veterans Claims.
* * * * *

m 3. Amend § 870.204 by revising
paragraph (a) to read as follows:

§ 870.204 Annual rates of pay.

(a)(1) An employee’s annual pay is the
annual basic pay of the position as fixed
by law or regulation, except as
otherwise provided by specific
provision of law or OPM regulation.
Annual pay for this purpose includes
the following:

(i) Any pay of a type that is treated as
basic pay for purposes of the retirement
systems established under 5 U.S.C.
chapters 83 and 84, consistent with 5
U.S.C. 8331(3), and pay that is annual
pay for purposes of the FEGLI Program
as provided in Federal law and
regulation;

(ii) Any geographic-based pay
supplement that is equivalent to a

locality-based comparability payment
under 5 U.S.C. 5304; and

(iii) Any special pay supplement for
a defined subcategory of employees that
is equivalent to a special rate
supplement under 5 U.S.C. 5305.

(2) Notwithstanding paragraph (a) (1)
of this section, annual basic pay does
not include the following:

(i) Bonuses, allowances, overtime pay,
military pay, or any other pay to a
covered civilian employee given in
addition to the base pay of the position,
except as otherwise provided by specific
provision of law or OPM regulation.

(ii) Physicians comparability
allowances under 5 U.S.C. 5948.

* * * * *

m 4. Amend § 870.703 by revising
paragraph (e)(1) introductory text and
adding paragraph (e)(1)(vii) to read as
follows:

§ 870.703 Election of Basic insurance.
* * * * *

(e)(1) For purposes of this part, a
judge who retires under paragraphs
(e)(1)(i) through (vii) of this section is
considered to be an employee after
retirement:

* * * * *
(vii) 38 U.S.C. 7296;
* * * * *

[FR Doc. 2020-18042 Filed 9-23-20; 8:45 am]
BILLING CODE 6325-38-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2016-6139; Product
Identifier 2015-NM—-061-AD; Amendment
39-21234; AD 2020-18-13]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 737-600,
—700, -700C, —800, —900, and —900ER
series airplanes. This AD was prompted
by the FAA’s analysis of the Model 737
fuel system reviews conducted by the
manufacturer. This AD requires
modifying the fuel quantity indicating
system (FQIS) to prevent development
of an ignition source inside the center
fuel tank due to electrical fault
conditions. This AD also provides
alternative actions for cargo airplanes.
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The FAA is issuing this AD to address
the unsafe condition on these products.
DATES: This AD is effective October 29,
2020.

ADDRESSES:

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2016—
6139; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT: Jon
Regimbal, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206—
231-3557; email: Jon.Regimbal@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain The Boeing Company
Model 737-600, =700, —700C, —800,
—900, and —900ER series airplanes. The
NPRM published in the Federal
Register on May 3, 2016 (81 FR 26485).
The NPRM was prompted by the FAA’s
analysis of the Model 737 fuel system
reviews conducted by the manufacturer.
The NPRM proposed to require
modifying the FQIS to prevent
development of an ignition source
inside the center fuel tank due to
electrical fault conditions. The NPRM
also proposed to provide alternative
actions for cargo airplanes.

The FAA is issuing this AD to address
ignition sources inside the center fuel
tank, which, in combination with
flammable fuel vapors, could result in a
fuel tank explosion and consequent loss
of the airplane.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Support for the NPRM

The Air Line Pilots Association,
International (ALPA) and National Air
Traffic Controllers Association

(NATCA) supported the intent of the
NPRM. Additional comments from
NATCA are addressed below.

Request To Withdraw NPRM:
Unjustified by Risk

Airlines for America and the Cargo
Airline Association, in consolidated
comments (A4A/CAA), and KLM Royal
Dutch Airlines (KLM) requested that the
FAA withdraw the NPRM. A4A/CAA
cited comments submitted by Boeing to
Docket No. FAA-2012-0187 in which
Boeing stated that the risk is “less than
extremely improbable” and that Boeing
does not believe that an unsafe
condition exists. A4A/CAA noted that
they consider the Boeing comments to
be applicable to the airplane models in
the NPRM. KLM stated that the NPRM
does not clarify the necessity of
additional actions beyond current
requirements. KLM added that it
understands that Boeing is not able to
explain or substantiate the rationale
behind the NPRM.

The FAA disagrees with the
commenters’ request. The FAA notes
that Boeing’s comments were addressed
in the supplemental NPRM (SNPRM) for
Docket No. FAA 2012-0187 (80 FR
9400, February 23, 2015) in the
comment response for “Request To
Withdraw NPRM (77 FR 12506, March
1, 2012): Unjustified by Risk.” As
explained in that comment response, in
addition to examining average risk and
total fleet risk, the FAA examines the
individual flight risk on the worst
reasonably anticipated flights. In
general, the FAA issues ADs in cases
where reasonably anticipated flights
with preexisting failures (either due to
latent failure conditions or allowable
dispatch configurations) are vulnerable
to a catastrophic event due to an
additional foreseeable single failure
condition. This is because the FAA
considers operation of flights vulnerable
to a potentially catastrophic single
failure condition to be an excessive
safety risk to the passengers on those
flights. The FAA has determined that
the current requirements, including
airworthiness limitations and critical
design configuration control limitations
(CDCCLs) do not adequately address the
unsafe condition identified in this AD
and therefore it is necessary to issue this
final rule. The FAA has not changed
this AD regarding this issue.

Request To Withdraw NPRM:
Probability Analysis Inconsistent With
Regulatory Requirements

A4A/CAA requested that the FAA
withdraw the NPRM. A4A/CAA stated
that the assumption of a single failure
regardless of probability is inconsistent

with 14 CFR part 25 regulatory
requirements. A4A/CAA referred to the
phrase “regardless of probability”
associated with single failures. A4A/
CAA acknowledged that the term is
used with single failures in FAA
Advisory Circular (AC) 25.981-1C,1
“Fuel Tank Ignition Source Prevention
Guidelines,” but since that term does
not appear in 14 CFR 25.981(a)(3), the
commenter considered its use arbitrary,
possibly introducing additional
requirements not included in that
section. A4A/CAA stated that the
“worst reasonably anticipated flight” is
a flight with a latent FQIS failure and a
high-flammability tank, and this “latent
plus one” failure—regardless of
probability of a single failure—is not
consistent with 14 CFR 25.981(a)(3).
The FAA disagrees with the
commenter’s request. The FAA notes
that the commenter’s assertion about the
intent of 14 CFR 25.981(a)(3) is incorrect
based on both the language of the rule
and on the published rulemaking
documents. The absence of a
probabilistic qualifier in both the “from
each single failure” clause and in the
“from each single failure in combination
with each latent failure not shown to be
extremely remote” clause in 14 CFR
25.981(a)(3) in fact means just that—
there is no probabilistic qualifier
intended by the regulation. The intent
for single failures in these two scenarios
to be considered regardless of
probability of the single failure was
explicitly stated in the NPRM for 14
CFR 25.981, as amended by amendment
25-102 (66 FR 23085, May 7, 2001)
(“amendment 25—-102"’). That NPRM
stated, in pertinent part, that it would
also add a new paragraph (a)(3) to
require that a safety analysis be
performed to demonstrate that the
presence of an ignition source in the
fuel tank system could not result from
“any single failure, from any single
failure in combination with any latent
failure condition not shown to be
extremely remote, or from any
combination of failures not shown to be
extremely improbable.”” These new
requirements would define three
scenarios that must be addressed in
order to show compliance with the
proposed paragraph (a)(3). “The first
scenario is that any single failure,
regardless of the probability of
occurrence of the failure, must not cause
an ignition source. The second scenario
is that any single failure, regardless of
the probability occurrence, in
combination with any latent failure
condition not shown to be at least

1 https://www.faa.gov/documentLibrary/media/
Advisory_Circular/AC_25.981-1C.pdf.
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extremely remote (i.e., not shown to be
extremely remote or extremely
improbable), must not cause an ignition
source. The third scenario is that any
combination of failures not shown to be
extremely improbable must not cause an
ignition source.”

The preamble to the final rule for
amendment 25—-102 made a nearly
identical statement, including the same
uses of the phrase “regardless of
probability.”” The FAA has determined
that it is necessary to proceed with
issuance of this final rule as proposed.
Further details and a description of the
FAA’s risk assessment can be found in
responses to similar comments in a
related SNPRM that addressed the same
unsafe condition for Model 757
airplanes, in Docket No. FAA—-2012—
0187, and in the subsequently issued
final rule, AD 2016—-07-07, amendment
39-18452 (81 FR 19472, April 5, 2016)
(““AD 2016-07-07"). No change to this
AD was made in response to these
comments.

Request To Withdraw NPRM: No New
Data Since Fuel Tank Flammability
Reduction (FTFR) Rulemaking

A4A/CAA requested that the FAA
withdraw the NPRM based on a lack of
new data since the issuance of the FTFR
rule (73 FR 42444, July 21, 2008). A4A/
CAA referred to the FTFR rule and
decision to not require flammability
reductions means (FRM) for all-cargo
airplanes, and the FAA’s intent to gather
additional data and consideration of
further rulemaking if flammability of
these airplanes is excessive. A4A/CAA
stated that since the FTFR rule, no
additional data has been publicly
introduced that would support or justify
the applicability of this rulemaking to
all-cargo aircraft. A4A/CAA also
referred to the FAA’s response to
comments in the preamble to the
SNPRM for Docket No. FAA-2012—
0187, which documented the FAA’s
decision on applicability of FRM and
cost estimates. A4A/CAA stated that the
FAA response was misleading and not
factual since manufacturers did not
begin detailed designs to address the
proposed unsafe condition until after
the FTFR rule was published. A4A/CAA
added that the FAA did not discuss
other changes to the FQIS system in the
FTFR rule.

The FAA disagrees with the
commenter’s request. The FAA notes
that the FTFR rule and FQIS ADs are
two different issues with separate FAA
actions. The intent of the FTFR rule was
to provide an order of magnitude
reduction in the rate of fuel tank
explosions for the airplanes affected by
that rule through adding a new

airworthiness standard for the
flammability of fuel tanks. The FAA
notes that the FTFR rule was never
intended to be a replacement for the
issuance of ADs to address identified
unsafe conditions. An unsafe condition
due to the identified FQIS latent-plus-
single failure issue in high-flammability
fuel tanks was determined to exist
during the Special Federal Aviation
Regulation (SFAR) 88 AD Board held by
the FAA in 2003 using the guidance in
FAA Policy Memorandum ANM100-
2003-112-15, “SFAR 88—Mandatory
Action Decision Criteria,” dated
February 25, 2003,2 for high-
flammability fuel tanks, including the
center fuel tank on Model 737-600,
—-700, =700C, —800, —900, and —900ER
series airplanes. That same issue was
not considered to be an unsafe
condition in low-flammability wing fuel
tanks based on that same policy
memorandum. The FAA has not
changed this AD regarding this issue.

Request To Withdraw NPRM: Arbitrary
and Inconsistent Wire Separation
Standards

A4A/CAA requested that the FAA
withdraw the NPRM based on a lack of
consistent design standards for FQIS
wire separation. A4A/CAA assumed
that the approved standard for the
retrofit is a 2-inch wire separation
minimum, which the commenter
considered arbitrary and inconsistently
applied. A4A/CAA reported that the
amount of wiring capable of meeting
that separation standard varies widely
among airplane models. A4A/CAA also
acknowledged that other separation
methods were used in areas not meeting
the 2-inch wire separation requirement.

The FAA does not agree with the
commenter’s request. The degree of
physical isolation of FQIS wiring from
other wiring, whether provided by
physical distance or barrier methods,
that is necessary to eliminate the
potential for hot shorts due to wiring
faults is dependent on the materials
used, the wire securing methods, and
the possible types of wiring faults. The
FAA relied on the manufacturer to
assess the details of the design and to
propose the appropriate isolation
measures. While 2 inches of physical
separation may appear to be an arbitrary
number, it was the distance proposed by
the manufacturer as appropriate for
their design based on analysis of the
design details. The FAA has not
changed this AD regarding this issue.

2 http://rgl.faa.gov/Regulatory_and_Guidance_
Library/rgPolicy.nsf/0/
dc94c3a46396950386256d5e006aed11/$FILE/
Feb2503.pdf.

Request To Withdraw NPRM: NPRM
Arbitrary and Inconsistently Applied

A4A/CAA requested that the FAA
withdraw the NPRM. A4A/CAA noted
that airplanes with FRM are not
included in the applicability, and the
NPRM would therefore not fully address
the unsafe condition. A4A/CAA added
that the distinction between high- and
low-flammability exposure time fuel
tanks as used in the NPRM is arbitrary.
A4A/CAA stated that an arbitrary
differentiation of high- versus low-
flammability as decisional criteria for
the need for corrective action does not
take into account the actual probability
of the impact of the difference in
flammability on the potential of
catastrophic failure. A4A/CAA also
stated that allowing the proposed
alternative actions for cargo airplanes
does not fully address the unsafe
condition in the NPRM. A4A/CAA
referenced the FAA’s response to
comments in AD 2016—07-07 regarding
this issue. The commenter summarized
numerical analysis showing no
significant difference in risk between
high- and low-flammability fuel tanks.
A4A/CAA concluded that the FAA’s
risk analysis is arbitrary and an unsafe
condition does not exist.

The FAA disagrees with the assertion
that the NPRM is arbitrary and
inconsistent. The NPRM follows defined
policy in FAA Policy Memorandum
ANM100-2003-112-15, and
consistently applies the policy to
several airplane models with similar
unsafe conditions, similar to AD 2016—
07-07. The FAA defined the difference
between low- and high-flammability
exposure time fuel tanks based on
recommendations from the Aviation
Rulemaking Advisory Committee Fuel
Tank Harmonization Working Group
(FTHWG). The preamble to the final
rule for amendment 25-102, which
amended 14 CFR 25.981, defined this
difference as based upon comparison of
“the safety record of center wing fuel
tanks that, in certain airplanes, are
heated by equipment located under the
tank, and unheated fuel tanks located in
the wing.” The FTHWG concluded that
the safety record of fuel tanks located in
the wings was adequate and that if the
same level could be achieved in center
wing fuel tanks, the overall safety
objective would be achieved.

In the response to comments in the
preamble to the final rule for AD 2016—
07-07 referenced by the commenter, the
FAA described why FRM or alternative
actions for cargo airplanes provide an
acceptable level of safety, even if they
do not completely eliminate the non-
compliance with 14 CFR 25.981(a)(3).


http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgPolicy.nsf/0/dc94c3a46396950386256d5e006aed11/$FILE/Feb2503.pdf
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http://rgl.faa.gov/Regulatory_and_Guidance_Library/rgPolicy.nsf/0/dc94c3a46396950386256d5e006aed11/$FILE/Feb2503.pdf
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The fuel tank explosion history for
turbojet/turbofan powered transport
airplanes fueled with kerosene type
fuels, outside of maintenance activity,
has consisted of explosions of tanks that
(1) are not conventional aluminum wing
tanks and (2) spend a considerable
amount of their operating time empty.
The service history of conventional
aluminum wing tanks has been
acceptable. The intent of the difference
in decision criteria in FAA Policy
Memorandum ANM100-2003-112-15
was intended to give credit for this
satisfactory service experience, and to
differentiate between tanks with a level
of flammability similar to that of a
conventional wing tank and those with
a significantly higher level of
flammability.

The numerical analysis provided by
the commenter is inconsistent with the
fuel tank explosion service history.
There are at least three identifiable
physics-based reasons for that
inconsistency. First, low-flammability
tanks on most types of airplanes are
main tanks that are the last tanks used.
During a large portion of their operating
time, the systems and structural features
that have the potential to be ignition
sources in the event of a failure
condition are covered with liquid fuel,
and an ignition source, if it occurs, is
likely to be submerged. When a
potential ignition source in a main tank
is uncovered, it is likely to be later in
the flight when the tank is cool and no
longer flammable. The commenter’s
analysis does not account for this
significant effect. Second, the numerical
analysis used by the commenter
assumes that any given ignition source
has a random occurrence in time at the
estimated probability, and that, in order
for an explosion to occur, that random
occurrence of an ignition source needs
to coincide with the tank being in a
flammable state. In fact, many of the
identified ignition threats do not simply
occur briefly and then go away. Instead,
a fault occurs that, until it is discovered
and corrected, repeatedly creates an
ignition source, and repeatedly tests
whether flammable conditions exist.

Third, the flammability of low-
flammability fuel tanks is typically
dependent on weather, and a low-
flammability fuel tank may operate for
months without ever becoming
flammable. This is not true of most
high-flammability fuel tanks, which
typically have significant on-airplane
heat sources driving their temperature.
This factor can mean that, on some
airplanes, an in-tank latent failure can
occur and, after some period of time, be
detected and corrected without the low-
flammability tank ever having

flammable conditions. The numerical
analysis provided by the commenter
does not account for these significant
factors. The difference in likelihood of
a failure that results in repeated ignition
source events causing a tank explosion
is not simply proportional to difference
in the fleet average flammability of the
tank for the reasons stated above. The
FAA has not changed this AD regarding
this issue.

Request To Withdraw NPRM:
Overestimate of Fleet Average
Flammability Exposure for All-Cargo
Fleet in Alaska

A4A/CAA requested that the FAA
withdraw the NPRM. The commenter
stated that the FAA did not properly
analyze the fleet average flammability
for the center wing tank on Model 737—
700 airplanes. The commenter stated
that the known U.S. registered 737-700
all-cargo fleet without FRM installed
will be operated almost solely in the

state of Alaska for the foreseeable future.

A4A/CAA noted that the mean average
ambient temperature in Alaska is much
lower than that used in the FAA’s
analysis. The commenter added that the
air conditioning packs in an all-cargo
configuration generate significantly less
heat transfer to the center wing tank
during normal operations than during
the normal operations assumed by the
FAA'’s analysis. A4A/CAA concluded
that these factors reduce the fleet
average flammability exposure for the
all-cargo Model 737—700 airplanes to
the level of the main wing tanks, and
therefore, the unsafe condition does not
exist.

The FAA does not agree to withdraw
the NPRM. More than 1,100 Model 737—
700 airplanes have been produced. The
FAA foresees that, as these airplanes are
replaced in passenger service by newer
airplanes, a significant portion of them
will be converted to all-cargo service
and will eventually fly throughout the
U.S. and the world. Multiple cargo-
conversion designs for these airplanes
have been approved, and other
conversion designs are in the approval
process. The FAA does not agree to base
its decision about whether an AD is
necessary for these airplanes on a
flammability analysis based solely on
the initial cargo conversions currently
being largely operated in Alaska.

The FAA also does not agree that a
new analysis considering operation of
only the initial cargo-converted
airplanes would result in a
determination that the center fuel tank
of those airplanes has a level of
flammability comparable to a wing tank
of conventional aluminum construction,
and that the center fuel tank on those

airplanes could therefore legitimately be
classified as a low-flammability fuel
tank. In addition, the FAA considers the
unsafe condition determination
described in the SNPRM for Docket No.
FAA-2012-0187, in the response to
comments section under, ‘“Request To
Withdraw NPRM (77 FR 12506, March
1, 2012): Unjustified by Risk,” to be
applicable to these Model 737 airplanes.

Request To Remove Certain Business
Jets From the Applicability

AMES Continuing Airworthiness
Management Organization (AMES
CAMO) requested that the proposed AD
be revised to exclude Boeing Business
Jets operated under 14 CFR part 91.
AMES CAMO noted that the proposed
AD excludes airplanes modified by the
nitrogen generation system (NGS)
system, but the NGS is mandated only
on commercial airplanes operating
under 14 CFR part 121. AMES CAMO
suggested the proposed AD should only
apply to airplanes operating under 14
CFR part 121.

The FAA disagrees with the
commenter’s request. Policy
Memorandum ANM100-2003-112-15 is
applicable to large transport airplanes
except those specifically excluded by
the Special Federal Aviation Regulation
(SFAR) No. 88 regulation (in 14 CFR
part 21). The FAA did not exclude non-
air-carrier large transport airplanes from
the other ADs determined to be
necessary as a result of SFAR 88, and
included non-air-carrier large transport
airplanes in the FRM retrofit
requirements added to 14 CFR part 125
in 2008. The unsafe condition addressed
by this AD is applicable to Model 737
airplanes operated as business jets,
except as specified in paragraph (c) of
this AD. The FAA has not changed this
AD regarding this issue.

Request To Require Cargo Airplane
Option for All Airplanes

Boeing and All Nippon Airways
(ANA) requested that the NPRM be
revised to make the alternative actions
for cargo airplanes specified in
paragraph (h) of the proposed AD
applicable to all airplanes. Boeing asked
that the FAA provide a technical
justification why the actions in
paragraph (h) of the proposed AD apply
only to cargo airplanes. ANA asked that
the actions in paragraph (h) of the
proposed AD be allowed for passenger
airplanes not subject to the FTFR rule,
suggesting this would provide more
choices regarding how to comply with
the proposed AD.

The FAA disagrees with the
commenters’ requests. As discussed in
the comment response in the SNPRM
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for Docket No. FAA-2012-0187, under
the heading “Requests To Withdraw
NPRM (77 FR 12506, March 1, 2012)
Based on Applicability”” the FAA does
not consider the alternative action for
cargo airplanes allowed by this AD to
provide an adequate level of safety for
passenger airplanes. The FAA is willing
to accept a higher level of individual
flight risk exposure for cargo flights that
are not fail-safe due to the absence of
passengers and the resulting significant
reduction in occupant exposure on a
cargo airplane versus a passenger
airplane, and due to relatively low
estimated individual flight risk that
would exist on a cargo airplane after the
corrective actions are taken. The FAA
has not changed this AD regarding this
issue.

Request To Exclude Certain Airplanes

United Airlines (UAL) noted that the
FRM required by 14 CFR 121.1117 will
have been installed on all affected
airplanes in passenger configuration by
December 26, 2018. The FAA infers
UAL is requesting that the FAA revise
the proposed AD to exclude airplanes
that are affected by 14 CFR 121.1117. In
addition, UAL suggested that the FAA
either delete paragraph (g) of the
proposed AD or make paragraph (g) of
the proposed AD applicable only to
airplanes in a cargo configuration that
do not have an FRM installed and non-
U.S.-registered airplanes that do not
have to comply with FRM requirements.

The FAA disagrees with the
commenter’s request. There are other
passenger-carrying airplanes operated
under 14 CFR part 91 that are not
required to install FRM. (The
requirement to install FRM on all
passenger-carrying airplanes operated
by air carriers is in 14 CFR 121.1117.)
The FAA notes that foreign air carriers
may not have to comply with that
requirement or similar requirements of
their own civil aviation authority. The
European Union Aviation Safety Agency
(EASA), for example, has chosen not to
require FRM to be retrofitted to in-
service airplanes. This AD is intended
to require any Model 737-600, —700,
—700C, =800, —900, and —900ER series
passenger airplane that does not have
FRM, regardless of the rules under
which it is operated, to address the
FQIS latent-plus-one unsafe condition
with a corrective action that fully
complies with the FAA’s airworthiness
standards. This requirement fulfills the
FAA’s International Civil Aviation
Organization to address unsafe
conditions on all of the aircraft
manufactured by the state of design, not
just those aircraft whose operation is
under the jurisdiction of the state of

design. The FAA has not changed this
AD regarding this issue.

Request To Clarify Certification Basis
for Modification Requirements

NATCA recommended that the FAA
revise paragraph (g) of the proposed AD
to clearly state that the required FQIS
design changes must comply with the
fail-safe requirements of 14 CFR
25.901(c), as amended by amendment
25—-46 (43 FR 50597, October 30, 1978);
and 14 CFR 25.981(a) and (b), as
amended by amendment 25-102;
NATCA added that these provisions are
required by SFAR 88.

The FAA does not agree to change
paragraph (g) of this AD. While the FAA
agrees that modifications to comply
with paragraph (g) of this AD should be
required to comply with the referenced
regulations, that requirement already
exists in 14 CFR part 21. No change to
this AD is necessary.

Request To Address Unsafe Condition
on All Fuel Tanks

NATCA recommended that the FAA
require design changes that eliminate
unsafe FQIS failure conditions on all
fuel tanks on the affected models,
regardless of fuel tank location or the
percentage of time the fuel tank is
flammable. NATCA referred to four fuel
tank explosions in low-flammability
exposure time fuel tanks identified by
the FAA during FTFR rulemaking.
NATCA stated that neither FRM nor
alternative actions for cargo airplanes
(e.g., BITE checks (checks of built-in test
equipment) followed by applicable
repairs before further flight and
modification of the center fuel tank
FQIS wiring within 60 months) would
bring the airplane into full regulatory
compliance. NATCA added that the
combination of failures described in the
NPRM meets the criteria for “known
combinations” of failures that require
corrective action in FAA Policy
Memorandum ANM100-2003-112—-15.

The FAA disagrees with the
commenter’s request. The FAA has
determined that according to Policy
Memorandum ANM100-2003-112-15,
the failure condition for the airplanes
affected by this AD should not be
classified as a ““known combination.”
While the FQIS design architecture is
similar to that of the early Boeing Model
747 configuration that is suspected of
contributing to the TWA Flight 800 fuel
tank explosion, significant differences
exist in the design of FQIS components
and wire installations between the
affected Boeing models and the early
Model 747 airplanes such that the intent
of the “known combinations” provision
for low-flammability fuel tanks in the

policy memorandum is not applicable.
Therefore, this AD affects only the
identified Boeing airplanes with high-
flammability exposure time fuel tanks,
as specified in paragraph (c) of this AD.
The FAA provided a detailed response
to similar comments in the preamble of
the final rule for AD 2016—07-07. The
FAA has not changed this final rule
regarding this issue.

Request To Require Modification on All
Production Airplanes

NATCA recommended that the FAA
require designs that comply with 14
CFR 25.901(c) and 25.981(a)(3) on all
newly produced transport airplanes.
NATCA stated that continuing to grant
exemptions to 14 CFR 25.901(c), as
amended by amendment 25—40 (42 FR
15042, March 17, 1977); and 14 CFR
25.981(a)(3), as amended by amendment
25-102; has allowed continued
production of thousands of airplanes
with this known unsafe condition.

The FAA disagrees with the
commenter’s request. The
recommendation to require production
airplanes to fully comply with 14 CFR
25.901(c) and 14 CFR 25.981(a)(3) is
outside the scope of this rulemaking. In
addition, the FAA has implemented
requirements for all large transport
airplanes produced after September
2010 to include flammability reduction
methods for tanks that would otherwise
be high-flammability fuel tanks. Boeing
incorporated this change into the Model
737 series airplanes that are still in
production and the FAA has excluded
those models from the applicability of
this AD. The FAA has not changed this
final rule regarding this issue.

Request To State That an Exemption is
Required

Boeing requested that paragraph (h) of
the proposed AD be revised to state that
an exemption is required to accomplish
the specified actions. Boeing stated that
the FAA has identified that the BITE
procedure and wire separation design
changes specified in the proposed AD
are not sufficient for compliance to 14
CFR 25.981(a) at the FQIS level. Boeing
stated that an exemption is therefore
needed prior to approval of the related
design change.

The FAA agrees to clarify. The BITE
check is not a type design change or
alteration, so no exemption from the
airworthiness standards is required for
that action. The design data approval of
any partial wire separation modification
would require an exemption. That
exemption would be obtained by the
party seeking approval of the alteration
data, and no further exemption would
be required for the party using that data
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to alter an aircraft. Obtaining such an
exemption would be part of the
certification process for such a change,
so, the FAA does not find it necessary
to include such information in
paragraph (h) of this AD. In addition,
some parties may choose to comply
with the AD using a design change that
fully complies with the airworthiness
standards. The FAA also notes that the
commenter appears to misunderstand
why an exemption is needed for the
required modification. The exemption is
needed because, even with the
modification, the FQIS does not comply
with 14 CFR 25.901(c) and 14 CFR
25.981(a). The exemption does not
authorize evaluation of a partial system
for compliance with the system level
requirement. The FAA has not changed
this AD regarding this issue.

Request To Exclude Airplanes That
Have Installed an Ignition Mitigation
Means (IMM) or Flammability Impact
Mitigation Means (FIMM)

AerSale stated that the Costs of
Compliance section of the NPRM only
cites the requirements in 14 CFR
121.1117 to install FRM, but 14 CFR
121.1117 paragraph (d)(1) states that
IMM, FRM, or FIMM may be installed.
AerSale suggested that all IMM, FRM, or
FIMM installations with the approval of
the FAA Oversight Office would meet
the requirements of 14 CFR 121.1117.
The FAA infers AerSale is requesting
that the proposed AD be revised to
exclude airplanes on which IMM or
FIMM has been installed.

The FAA partially agrees with the
commenter’s request. The FAA agrees
that IMM provides a level of risk
reduction at least as great as that
provided by FRM. The FAA does not
agree that airplanes should be excluded
from paragraph (c) of this AD based on
the installation of FIMM alone. FIMM is
applicable to design changes only, and
is intended to ensure that, if a fuel tank
design change would otherwise have
increased the flammability of a fuel
tank, the associated FIMM would ensure
that the flammability of that tank is not
increased by the design change.
Therefore, FIMM itself does not address
the need for FRM for the original tank
design. The FAA has revised paragraph
(c) of this AD to clarify that airplanes
with an IMM approved by the FAA as
compliant with certain regulations are
excluded from this AD. This revision
includes adding paragraphs (c)(1) and
(2) of this AD.

Request To Record Only Certain Codes

Boeing requested that paragraph (h)(1)
of the proposed AD be revised to only
require corrective actions if a

nondispatchable fault code pertaining to
the center wing tank is recorded (as
opposed to any nondispatchable fault
code being recorded). Boeing stated that
all FQIS wire separation changes in the
proposed AD are limited to the center
wing tank, therefore only built-in test
equipment (BITE) check messages
pertaining to the center wing tank are
applicable to the proposed AD. In
addition, Boeing stated that a final rule
should be postponed until the FAA
develops a list of “nondispatchable fault
codes” in conjunction with Boeing.

The FAA agrees that the unsafe
condition addressed by this AD is
limited to the center wing tank.
However, the FAA does not agree that
the AD should be changed as proposed
by Boeing. It is not clear to the FAA
whether there may be FQIS BITE fault
codes that are not clearly identified as
related to the center wing tank but that
may impact center tank circuits.
Therefore, the FAA has determined that
all nondispatchable fault codes recorded
prior to the BITE check or as a result of
the BITE check required by paragraph
(h)(1) of this AD must be addressed.
Operators or Boeing may request an
alternative method of compliance
(AMOC) under the provisions of
paragraph (i) of this AD if they can
provide sufficient data that a particular
fault code does not pertain to the unsafe
condition addressed by this AD.

Regarding the requirement to record
and address fault codes read
immediately prior to running the BITE
check procedure, the FAA notes that the
normal Boeing procedure for performing
an FQIS BITE check is to first erase all
of the existing fault codes, then perform
the BITE check and troubleshoot any
resulting new fault codes. For this AD,
the FAA did not want any already
stored fault codes to be potentially
ignored due to erasure at the first step
because some of the failures of concern
can be intermittent. This AD therefore
requires operators to record the existing
codes before doing the BITE check, then
do the BITE check and record the new
codes that result from that BITE check,
and then do the appropriate
troubleshooting and corrective action
for both sets of codes per the
manufacturer’s guidance. The FAA has
not changed this AD regarding this
issue.

Finally, the FAA does not agree to
delay the final rule while Boeing
proposes and obtains FAA agreement on
a list of nondispatchable fault codes.
The FAA requested service information
from Boeing in 2016 to support the
option for all-cargo airplanes on all of
the Boeing models for which similar
FQIS ADs were planned. Boeing chose

at that time to develop service
information only for the Model 747—
400, 757, and 767 airplanes because at
that time only those airplanes had
affected cargo configuration for which
Boeing was the design approval holder.
The FAA agreed at that time to not
require Boeing to develop a BITE check
service bulletin for the Model 737
airplanes because Boeing had not yet
developed a cargo conversion service
bulletin or supplemental type certificate
(STC) for the Model 737 airplanes. The
FAA also considered that, because the
BITE check instructions already existed
in the Model 737 AMM, a BITE check
service bulletin could be developed
quickly at a later date if needed. In
addition, the process for obtaining FAA
agreement on a list of nondispatchable
fault codes for the models Boeing chose
to support took less than 30 days. If any
service information is developed to
support compliance with paragraph (h)
of this AD it will be evaluated for
approval using the AMOC process
specified in paragraph (i) of this AD.

Request To Clarify Required
Modification

ANA and Thomson Airways
requested that the FAA provide
clarification regarding how to
accomplish the modification specified
in paragraph (g) of the proposed AD.
ANA noted that paragraph (h) of the
proposed AD provides clear alternative
actions for cargo airplanes. ANA stated
that it could not identify how to modify
the FQIS in passenger airplanes not
subject to the FTFR rule. ANA noted
that it contacted Boeing for clarification
and Boeing stated that the FRM (which
Boeing calls NGS) retrofit is the method
of compliance for these airplanes. ANA
asked that the FAA either clarify how to
modify the FQIS system or accept an
FRM retrofit as terminating action.
Thomson Airways asked if the intent of
the proposed AD is to install an NGS on
affected airplanes. Thomson Airways
also asked for clarification regarding the
FQIS modification, stating that the
proposed AD does not provide detail
regarding modifying the FQIS itself,
only the FQIS wiring.

The FAA agrees to clarify. As noted
in paragraph (c) of this AD, airplanes on
which FRM or IMM that meets certain
FAA airworthiness standards is
installed are excluded from this AD.
Paragraph (g) of this AD requires
modification of the FQIS on passenger
airplanes to prevent development of an
ignition source inside the center fuel
tank due to electrical fault conditions.
The specifics of this modification may
vary as long as the modification
addresses the unsafe condition



60054

Federal Register/Vol. 85, No. 186/ Thursday, September 24, 2020/Rules and Regulations

identified in this AD and the procedures
specified in paragraph (i) of this AD are
used to approve the modification
method. Operators may choose to install
an FRM or IMM that meets the criteria
specified in paragraph (c), which would
then remove that airplane from the
applicability of this AD, negating the
need to do the modification specified in
paragraph (g) of this AD. Otherwise,
operators must obtain an AMOC as
specified in paragraph (i) of this AD and
modify their airplane accordingly. The
FAA has not changed this AD regarding
this issue.

Request To Provide a Detailed Cost-
Effective Method of Compliance

Korean Air Lines (KAL), KLM, AMES
CAMO, and Duco Schiere requested that
the FAA provide a detailed and cost-
effective method of compliance for
passenger airplanes. KAL, AMES
CAMO, and Duco Schiere noted that the
proposed AD does not provide a clear
means of compliance for the
modification, such as a Boeing service
bulletin. AMES CAMO noted that
without a clear method of compliance,
it is difficult to determine the extent of
the required work. KAL and KLM noted
that the majority of non-FAA operators
are not required to retrofit the NGS
system. KLM stated that since 2008 the
level of fuel tank safety has been
improved by the implementation of
several costly SFAR 88 service bulletins,
implementation of airworthiness
limitations into the maintenance
program and implementation of CDCCLs
into maintenance documents. KLM
mentioned that the modification would
require an airplane to be out of service
for a lengthy time. KLM added that the
modification would add weight to the
airplane and require additional fuel
usage. KAL and KLM requested that the
FAA encourage Boeing to develop an
acceptable cost-effective method of
compliance that does not require
installation of an NGS.

The FAA agrees that the lack of
service information for FQIS
modifications makes it difficult to assess
the required work to modify the FQIS,
and acknowledges the high cost of NGS.
However, the FAA disagrees with the
commenters’ requests. For passenger-
carrying airplanes, the cost per airplane
of providing a modification of the FQIS
that fully complies with the
airworthiness standards was estimated
by Boeing and their FQIS vendor
(Goodrich) prior to the issuance of the
NPRM to be comparable to the cost of
installing NGS. Based on that cost
estimate, Boeing proposed that they not
be required to develop a fully compliant
FQIS modification for passenger

airplanes because it would not provide
significant savings to operators and NGS
would provide a greater safety benefit.
The FAA agreed.

The FAA’s understanding is that
Boeing’s current position is the same,
and that they do not plan to develop a
fully compliant FQIS modification for
passenger airplanes to address
paragraph (g) of this AD. However, if
service information is developed,
approved, and available in the future,
operators may request approval under
the provisions of paragraph (i) of this
AD to use approved service instructions
as an AMOC for the requirements of this
AD, or the FAA may approve the service
information as a global AMOC for this
AD.

Request To Clarify Intent of Different
Requirements in Paragraphs (g) and (h)
of the Proposed AD

Boeing asked that the FAA clarify the
intent of the differences between the
requirements in paragraphs (g) and (h)
of the proposed AD. Boeing stated that
it is unclear what change is expected for
compliance with paragraph (g) of the
proposed AD versus paragraph (h) of the
proposed AD. Boeing suggested that one
possibility is that paragraph (g) of the
proposed AD is intended to cover
development of transient suppression,
while paragraph (h) of the proposed AD
is intended to cover compliance via
FQIS wire separation and BITE checks.

The FAA agrees to clarify. Paragraph
(g) of this AD is intended to require, for
passenger airplanes that are subject to
this AD, a modification to the FQIS that
makes it fully compliant with 14 CFR
25.981(a), as amended by amendment
25-102. A fully compliant FQIS
modification might include wire
separation or transient suppression
devices, but due to the system design,
either option would likely require
changes to the FQIS processor.

Paragraph (h) of this AD is intended
to allow, as an optional method of
compliance for all-cargo airplanes only,
a change that isolates the center fuel
tank circuit wiring between the FQIS
processor and the fuel tanks from other
wiring that is connected to a sufficient
power source to create an ignition
source in the event of a hot short
between the wiring. Such a change
would not be fully compliant with the
airworthiness regulations (hence the
requirement to obtain a partial
exemption from 14 CFR 25.901(c) and
14 CFR 25.981(a) for any such design
change), but would provide a level of
risk reduction that the FAA considers
acceptable for all-cargo airplanes and
would significantly reduce the costs

relative to a fully compliant
modification.

Request To Change Compliance Time

A4A/CAA and Thomson Airways
requested that the FAA extend the
compliance time for the modifications
specified in paragraphs (g) and (h)(2) of
the proposed AD to 72 months. A4A/
CAA stated that the compliance time
should match that of AD 2016—-07-07
because the unsafe condition and
corrective actions are similar. A4A/CAA
stated that although service information
was not yet available, the compliance
time should align with major
maintenance schedules, but should be
not less than 72 months after service
information is available. Thomson
Airways noted that 72 months would
provide operators a better opportunity
to work within existing maintenance
program schedules.

Conversely, NATCA recommended
that the FAA reject requests for a
compliance time longer than 5 years as
proposed in the NPRM. Assuming final
rule issuance in 2016, NATCA
estimated that a 5-year compliance time
would result in required compliance by
2021-25 years after the TWA Flight 800
fuel tank explosion that led to the
requirements in SFAR 88, and 20 years
after issuance of SFAR 88.

The FAA agrees with Thomson
Airways and A4A/CAA’s request to
extend the compliance time, and
disagrees with NATCA'’s request. The
FAA received similar requests to extend
the compliance time from several
commenters regarding the NPRMs for
the FQIS modification on other
airplanes. The FAA disagrees with
establishing a compliance time based on
issuance of any service information that
is not yet approved or available. The
FAA has determined that a 72-month
compliance time is appropriate and will
provide operators adequate time to
prepare for and perform the required
modifications without excessive
disruption of operations. The FAA has
determined that the requested moderate
increase in compliance time will
continue to provide an acceptable level
of safety. The FAA has changed
paragraphs (g) and (h)(2) of this AD
accordingly.

Request To Change Compliance Time
Relative to Receipt of Exemption

Boeing requested that the FAA revise
the compliance time for the proposed
AD to “60 months after an exemption
from [14 CFR 25.981(a)(3)] is FAA-
approved.” Boeing suggested that it
would take 6 months to develop an
exemption petition and 6 months for the
FAA to approve that exemption. Boeing



Federal Register/Vol. 85, No. 186/ Thursday, September 24, 2020/Rules and Regulations

60055

added that the FAA has previously
identified that the BITE checks
procedure and wire separation design
were not sufficient for compliance with
14 CFR 25.981(a)(3).

The FAA disagrees with the
commenter’s request. An AD typically
does not include a compliance time that
is based on an optional action that an
operator or manufacturer might choose
to take. In addition, the FAA notes that
Boeing has already received exemptions
for the Model 747—-400, 757, and 767
airplanes, and could quickly petition for
and obtain approval of a similar
exemption for the Model 737 airplanes
using an almost identical petition. The
FAA’s flow time to disposition such a
petition would be approximately 90
days, during which time Boeing could
still proceed with development of the
modification. In addition, as noted
above, the compliance time for
paragraph (h)(2) of this AD has been
extended to 72 months, giving
additional time for operators or
manufacturers to obtain an exemption.

Request To Extend Repetitive BITE
Check Interval

Boeing requested that paragraph (h)(1)
of the proposed AD be revised to extend
the repetitive check interval for the
BITE checks. Boeing requested that the
repetitive interval be extended to 750
flight hours to match the repetitive
intervals specified in the service
information for a related AD.

The FAA agrees for the reason
provided, and because 750 flight hours
better aligns with most operators’
maintenance programs. The FAA
intended to propose a 750 flight hour
interval, but inadvertently specified 650
flight hour intervals in the proposed
AD. The FAA has revised paragraph
(h)(1) of this AD to specify repetitive
intervals of 750 flight hours.

Request To Revise Costs of Compliance
Section To Account for Cargo
Conversions

A4A/CAA noted that the Costs of
Compliance section in the NPRM stated
all U.S.-registered airplanes are
currently operated as passenger
airplanes and that ““because of the
requirement in 14 CFR 121.1117 to
install FRM on U.S. air-carrier passenger
airplanes by the end of 2017, it is likely
that no U.S. airplanes would actually be
affected by this proposed AD.” A4A/
CAA noted that 14 CFR 121.1117 does
not require FRM to be installed on all-
cargo airplanes. The commenter stated
that U.S.-registered Model 737-700 all-
cargo airplanes without FRM installed
will be operated by 2017. The FAA
infers that A4A/CAA is requesting that

the Costs of Compliance section be
revised to reflect the number of all-cargo
U.S.-registered airplanes.

The FAA agrees that there are
currently U.S.-registered Model 737-700
all-cargo airplanes operating without
FRM installed. The FAA has revised the
Costs of Compliance section of this AD
to reflect these airplanes.

Request To Acknowledge Impacts on
Intrastate Aviation in Alaska

A4A/CAA stated that the proposed
AD will interrupt aviation
transportation to remote Alaskan
communities not serviced by other
modes of transportation, contrary to the
statement that the proposed AD “will
not affect intrastate aviation in Alaska.”
A4A/CAA noted that, beginning in
2017, Model 737-700 airplanes in an
all-cargo configuration and without
FRM installed will provide
transportation to remote Alaskan
communities. A4A/CAA added that
these airplanes would be required to be
removed from service for an extended
time while accomplishing the proposed
modification, which the FAA estimates
would take 1,200 work-hours.

The FAA acknowledges that, since the
NPRM was issued, at least one major
operator began using converted Model
737-700 cargo airplanes for intrastate
flights in Alaska. The few remote
communities in Alaska that have
airports suitable for a Model 737-700
are unlikely to be served solely by
Model 737-700 airplanes. The FAA has
considered the potential for impact to
these communities due to Model 737—
700 airplanes being temporarily out of
service for the required modification
actions, and considers the safety
concern to outweigh those potential
impacts. This AD was developed with
regard to minimizing the economic
impact on operators to the extent
possible, consistent with the safety
objectives of this AD. In any event, the
Federal Aviation Regulations (14 CFR
part 39) require operators to correct an
unsafe condition identified on an
airplane to ensure operation of that
airplane in an airworthy condition. The
FAA has determined in this case that
the requirements are necessary and the
indirect costs would be outweighed by
the safety benefits of the AD. The FAA
considers the 72 month compliance
adequate time for operators to schedule
the required modifications without
excessive disruption of service to those
communities. However, if an operator
considers that a moderate delay in the
incorporation of the required
modification would significantly reduce
the impact on their operations or the
impact on service to a remote

community in Alaska while still
providing an acceptable level of safety,
that operator can use the procedures in
paragraph (i) of this AD to explain those
impacts and request approval of an
extension of the compliance time.

Request To Require Design Changes
From Manufacturers

NATCA recommended that the FAA
follow the agency’s compliance and
enforcement policy to require
manufacturers to develop the necessary
design changes soon enough to support
operators’ ability to comply with the
proposed requirements. NATCA noted
that SFAR 88 required manufacturers to
develop all design changes for unsafe
conditions identified by their SFAR 88
design reviews by December 2002, or
within an additional 18 months if the
FAA granted an extension.

The FAA acknowledges the
commenter’s concerns. However, any
enforcement action is outside the scope
of this rulemaking. The FAA has not
changed this final rule regarding this
issue.

Request To Clarify the Applicability

Duco Schiere stated the NPRM is not
clear about which configurations
(passenger/cargo, with/without NGS
installed) of Model 737 airplanes are
applicable to the AD. The FAA infers
the commenter is requesting the FAA
clarify the applicability.

The FAA agrees to clarify. This AD
applies to The Boeing Company Model
737-600, =700, —=700C, —800, —900, and
—900ER series airplanes (including
passenger and cargo airplanes) except
for airplanes having configurations
identified in paragraphs (c)(1) and (2) of
this AD. Airplanes with an installed
NGS that meets the criteria specified in
paragraph (c)(1) of this AD are excluded
from this AD. Airplanes with an
installed IMM such as fuel tank
explosion suppression foam that meets
the criteria specified in paragraph (c)(2)
of this AD are also excluded from this
AD.

Clarification of BITE Check Compliance
Time

The FAA has revised paragraph (h)(1)
of this AD to clarify the compliance
time for the BITE check relative to the
requirement to record the fault codes.
The FAA recognized that operators
might interpret the proposed
requirements for alternative actions for
cargo airplanes as allowing additional
flights prior to performing the BITE
check after first recording the fault
codes. The FAA intended for operators
to perform the BITE check immediately
after recording the fault codes to address
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both the fault codes that exist prior to
performing the BITE check and any new
codes that are identified during the
BITE check.

Clarification of Costs of Compliance

The FAA had previously determined,
as specified in the NPRM, that the work
involved for the cargo airplane wire
separation modification would take 230
work-hours. Boeing has since provided
an updated estimate of 74 work-hours
for the alternative modification for cargo
airplanes. The FAA has revised the cost
estimate for the modification
accordingly in this final rule.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the

public interest require adopting this
final rule with the changes described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Costs of Compliance

There are approximately 1,393 U.S.-
registered Model 737-600, —700, —700C,
—800, —900, and —900ER series airplanes
in service. Several of those airplanes are

ESTIMATED COSTS: REQUIRED ACTIONS

currently operated as cargo airplanes.
Beginning with line number 2620,
however, Boeing has delivered airplanes
with FRM/NGS installed. The FAA
estimates that 831 affected airplanes on
the U.S. Register were delivered without
FRM installed, but the agency does not
know the number of airplanes that have
had FRM installed post-production.
Because of the requirement in 14 CFR
121.1117 to install FRM on U.S. air-
carrier passenger airplanes by the end of
2017, it is likely that no U.S. passenger
airplanes would actually be affected by
this AD. However, U.S.-registered cargo
airplanes may be affected by this AD.
For any affected airplane, the FAA
estimates the following costs to comply
with this AD:

Action Labor cost Parts cost Cost per product
Modification .........cccceeveeviriiieecie e 1,200 work-hours x $85 per hour = $200,000 | $302,000.
$102,000.
ESTIMATED COSTS: ALTERNATIVE ACTIONS
Action Labor cost Parts cost Cost per product
BITE check .....cccoeeveeiieciecieeceeeee e 1 work-hour x $85 per hour = $85 per $0 | $85 per check (4 checks per year, $340
check. per year).
Wire separation ..........cccceeeeeeveevveeireennnnn. 74 work-hours x $85 per hour = $6,290 10,000 | 16,290.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a

substantial direct effect on the States, on
the relationship between the national

government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-18-13 The Boeing Company:
Amendment 39-21234; Docket No.
FAA-2016-6139; Product Identifier
2015-NM-061-AD.

(a) Effective Date
This AD is effective October 29, 2020.

(b) Affected ADs
None.

(c) Applicability

This AD applies to The Boeing Company
Model 737-600, =700, —700C, —800, —900,
and —900ER series airplanes, certificated in
any category, excluding airplanes identified
in paragraphs (c)(1) and (2) of this AD.

(1) Airplanes equipped with a flammability
reduction means (FRM) approved by the FAA
as compliant with the fuel tank flammability
reduction (FTFR) requirements of 14 CFR
25.981(b) or 26.33(c)(1).

(2) Airplanes equipped with an ignition
mitigation means (IMM) approved by the
FAA as compliant with the FTFR
requirements of 14 CFR 25.981(c) or
26.33(c)(2).
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(d) Subject

Air Transport Association (ATA) of
America Code 28, Fuel.

(e) Unsafe Condition

This AD was prompted by the FAA’s
analysis of the Model 737 fuel system
reviews conducted by the manufacturer. The
FAA is issuing this AD to prevent ignition
sources inside the center fuel tank, which, in
combination with flammable fuel vapors,
could result in a fuel tank explosion and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Modification

Within 72 months after the effective date
of this AD, modify the fuel quantity
indicating system (FQIS) to prevent
development of an ignition source inside the
center fuel tank due to electrical fault
conditions, using a method approved in
accordance with the procedures specified in
paragraph (i) of this AD.

(h) Alternative Actions for Cargo Airplanes

For airplanes used exclusively for cargo
operations: As an alternative to the
requirements of paragraph (g) of this AD, do
the actions specified in paragraphs (h)(1) and
(2) of this AD, using methods approved in
accordance with the procedures specified in
paragraph (i) of this AD. To exercise this
alternative, operators must perform the first
inspection required under paragraph (h)(1) of
this AD within 6 months after the effective
date of this AD. To exercise this alternative
for airplanes returned to service after
conversion of the airplane from a passenger
configuration to an all-cargo configuration
more than 6 months after the effective date
of this AD, operators must perform the first
inspection required under paragraph (h)(1) of
this AD prior to further flight after the
conversion.

(1) Within 6 months after the effective date
of this AD, record the existing fault codes
stored in the FQIS processor and before
further flight thereafter do a BITE check
(check of built-in test equipment) of the
FQIS. If any nondispatchable fault code is
recorded prior to the BITE check or as a
result of the BITE check, before further flight,
do all applicable repairs and repeat the BITE
check until a successful test is performed
with no nondispatchable faults found, using
a method approved in accordance with the
procedures specified in paragraph (i) of this
AD. Repeat these actions thereafter at
intervals not to exceed 750 flight hours.
Modification as specified in paragraph (h)(2)
of this AD does not terminate the repetitive
BITE check requirement of this paragraph.

(2) Within 72 months after the effective
date of this AD, modify the airplane by
separating FQIS wiring that runs between the
FQIS processor and the center tank wing spar
penetrations, including any circuits that
might pass through a main fuel tank, from
other airplane wiring that is not intrinsically
safe, using methods approved in accordance
with the procedures specified in paragraph
(i) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j) of this
AD. Information may be emailed to: 9-ANM-
Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(j) Related Information

For more information about this AD,
contact Jon Regimbal, Aerospace Engineer,
Propulsion Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des Moines,
WA 98198; phone and fax: 206—-231-3557;
email: Jon.Regimbal@faa.gov.

(k) Material Incorporated by Reference

None.

Issued on August 26, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-19809 Filed 9-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration
[Docket No.: FAA-2020-0809]

14 CFR Parts 61, 63, 65 and 67

Settlement Policy for Legal
Enforcement Actions Involving Medical
Certificate-Related Fraud, Intentional
Falsification, Reproduction, or
Alteration

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notification of enforcement
policy.

SUMMARY: The FAA is adopting a policy
for the prompt settlement of legal
enforcement actions against individuals
who have violated FAA regulations

proscribing any: Fraudulent or
intentionally false statement on an
application for a medical certificate or
other document used to show
compliance with any requirement for a
medical certificate; reproduction of a
medical certificate for fraudulent
purposes; or alteration of a medical
certificate. The policy is expected to
afford eligible individuals who hold an
airman or ground instructor certificate
and who are the subject of such a legal
enforcement action the opportunity to
apply for a new airman or ground
instructor certificate sooner than in the
absence of this policy.

DATES: This notification of enforcement
policy is effective September 30, 2020.
FOR FURTHER INFORMATION CONTACT:
James Barry, Manager, Policy/Audit/
Evaluation, Enforcement Division,
AGC-300, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone (202) 267-8198; james.barry@
faa.gov; or Brandon Goldberg, Attorney,
Enforcement Division, AGC-300,
Federal Aviation Administration, 1701
Columbia Ave., College Park, GA 30337;
telephone (404) 305-5230;
brandon.goldberg@faa.gov.
SUPPLEMENTARY INFORMATION:

Background

Under longstanding FAA policy, the
revocation of airman, ground instructor,
and medical certificates, and the
withdrawal of all special issuances or
SODAs, is the appropriate sanction for
violations of 14 CFR 67.403(a)(1)
through (4).* The period between the
discovery of an apparent violation of 14
CFR 67.403(a)(1) through (4) and, if
appropriate, the issuance of an order
revoking airman, medical, and ground
instructor certificates can be lengthy,
making the date on which an order of
revocation will be issued uncertain.
Investigative personnel compile an

1Under 14 CFR 67.403(a)(1)—(4), a person is
prohibited from making or causing to be made: A
fraudulent or intentionally false statement on any
application for a medical certificate or on a request
for any Authorization for Special Issuance of a
Medical Certificate (Authorization) or Statement of
Demonstrated Ability (SODA); a fraudulent or
intentionally false entry in any logbook, record, or
report that is kept, made, or used to show
compliance with any requirement for any medical
certificate or for any Authorization or SODA; a
reproduction, for fraudulent purposes, of any
medical certificate; or an alteration of any medical
certificate. Under 14 CFR 67.403(b)(1)—(2), a
violation of 14 CFR 67.403(a)(1)—(4) is a basis for:
Suspending or revoking all airman, ground
instructor, and medical certificates and ratings held
by the violator and withdrawing all Authorizations
or SODA’s held by the violator. See also FAA Order
2150.3C, chap. 9, para. 8 (revocation is appropriate
for a violation of 14 CFR 67.403(a)(1)—(4) since such
a violation demonstrates a lack of qualification to
hold a certificate).
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enforcement investigative report (EIR)
containing evidence relating to the
apparent violation. Such investigations
include gathering, among other
evidence, legal and/or medical
documentation from various
governmental entities or healthcare
providers. Investigative personnel also
include as evidence letters of
investigation (LOIs) to apparent
violators and any information provided
in response to LOIs. Following the
compilation of evidence, investigative
personnel provide analyses as to how
the evidence relates to the violation and
recommended sanction type. The EIR is
subject to various levels of review
within the FAA program office. If the
program office deems the EIR sufficient,
it transmits the EIR to the Office of the
Chief Counsel’s Enforcement Division
(AGC-300) for evaluation and, if
appropriate, initiation of legal
enforcement action. Accordingly, a
variety of factors affect the timing of the
issuance of an order of revocation for an
apparent violation of 14 CFR
67.403(a)(1) through (4).

In addition, FAA regulations
generally proscribe individuals whose
airman and ground instructor
certificates have been revoked from
applying for new airman and ground
instructor certificates for one year
following the effective date of an order
of revocation. Under 14 CFR 61.13(d)(2),
unless otherwise authorized by the
Administrator, a person whose pilot,
flight instructor, or ground instructor
certificate has been revoked may not
apply for any certificate, rating, or
authorization for one year after the date
of revocation. Under 14 CFR 63.11(d),
unless the order of revocation provides
otherwise, a person whose flight
engineer or flight navigator certificate is
revoked may not apply for the same
kind of certificate for one year after the
date of revocation. Under 14 CFR
65.11(d)(1) and (2), unless the order of
revocation provides otherwise, a person
whose air traffic control tower operator,
aircraft dispatcher, or parachute rigger
certificate is revoked may not apply for
the same kind of certificate for one year
after the date of revocation; and a
person whose mechanic or repairman
certificate is revoked may not apply for
either of those kinds of certificates for
one year after the date of revocation.2 In
short, following the requisite
investigation and case evaluation
processes that take place prior to the
issuance of an order revoking airman

2The one-year application restriction applicable
to revoked 14 CFR parts 61, 63, and 65 certificates
does not apply to certificates issued under 14 CFR
part 67.

and ground instructor certificates for a
14 CFR 67.403(a)(1) through (4)
violation, an applicant may have to wait
up to one year following the issuance of
an order to make application for any
new such certificate.

The prompt settlement policy
announced in this notice for violations
of 14 CFR 67.403(a)(1)—(4) will generally
afford an individual eligible for the
policy the opportunity to apply for any
airman and ground instructor certificate
sooner than had the case proceeded in
the absence of the policy. The
individual would still be subject to the
one-year post-revocation bar applicable
to applications for new airman or
ground instructor certificates, but would
have the opportunity to apply for such
certificates generally sooner than under
the current process because much of the
investigation and evaluation processes
would be abbreviated or eliminated.
Moreover, this policy will generally add
predictability as to when the FAA
would issue the order and, accordingly,
when an individual could submit an
application for a new airman or ground
instructor certificate.

The policy will also apply when any
controlled substance conviction or
motor vehicle action that is the basis for
a violation of 14 CFR 61.15(a), (d), or (e)
also forms the basis for an intentional
falsification violation under 14 CFR
67.403(a)(1).3 For example, the policy
will apply to: (1) Violations of 14 CFR
67.403(a)(1) and 14 CFR 61.15(e) when
the violations were related to the same
driving under the influence conviction;
(2) violations of 14 CFR 67.403(a)(1) and
14 CFR 61.15(a) when the violations
were related to the same controlled
substance conviction; and (3) violations
of 14 CFR 67.403(a)(1) and 14 CFR
61.15(d) and (e) when the violations
were related to the same motor vehicle
action or actions.

In 2018, the FAA implemented a
similar policy for commercial pilots
who violate certain FAA drug and
alcohol-related prohibitions, including

3 Under 14 CFR 61.15(a), a conviction for the
violation of any Federal or State statute relating to
the growing, processing, manufacture, sale,
disposition, possession, transportation, or
importation of narcotic drugs, marijuana, or
depressant or stimulant drugs or substances is
grounds for suspension or revocation of any
certificate, rating, or authorization issued under 14
CFR part 61. Under 14 CFR 61.15(d), except for a
motor vehicle action that results from the same
incident or arises out of the same factual
circumstances, a motor vehicle action occurring
within three years of a previous motor vehicle
action is grounds for suspension or revocation of
any certificate, rating, or authorization issued under
14 CFR part 61. Under 14 CFR 61.15(e), each person
holding a certificate issued under this part shall
provide a written report of each motor vehicle
action to the FAA not later than 60 days after the
motor vehicle action.

those involving a disqualifying DOT
drug or alcohol test result or refusal to
submit to DOT drug or alcohol testing.*
The appropriate sanction for such
violations is the revocation of airman,
ground instructor, and medical
certificates held by the commercial
pilot. As with violations of 14 CFR
67.403(a)(1) through (4), a violation of
drug and alcohol testing regulations is
subject to comprehensive investigation,
which, in turn, is subject to program
office and Office of the Chief Counsel
review before the FAA issues a
revocation order. Further, as mentioned
above, an individual whose part 61
certificate is revoked may not apply for
a new part 61 certificate, rating, or
authorization for one year after the
effective date of the revocation order.>
The FAA’s drug and alcohol prompt
settlement policy allows eligible pilots
to promptly settle their case with the
FAA and avoid a potentially lengthy
investigation and FAA case evaluation
process. In turn, eligible pilots can
benefit from an earlier start of the one-
year application waiting period
specified in 14 CFR 61.13(d)(2). Further,
the policy affords both the pilot and
FAA the opportunity to better allocate
resources.

Statement of Policy

Under this prompt settlement policy,
following the issuance of an LOI for
violations of 14 CFR 67.403(a)(1)—(4), an
eligible individual who is the subject of
the legal enforcement action would have
the opportunity to enter into a
settlement agreement providing for (1)
the acceptance of the prompt issuance
of an order revoking the individual’s
airman or ground instructor certificates;
(2) the immediate surrender of the
affected certificates in response to the
order; and (3) the waiver of appeal
rights. This policy is expected to afford
eligible individuals who are the subject
of legal enforcement action for violating
14 CFR 67.403(a)(1)—(4) the opportunity
to apply for a new airman certificate
under 14 CFR parts 61, 63, and 65, or
a new ground instructor certificate
under 14 CFR part 61, sooner than in
the absence of such a policy. The policy
will also apply when any controlled
substance conviction or motor vehicle
action that was the basis for a violation
of 14 CFR 61.15(a), (d), or (e) also forms
the basis for an intentional falsification
violation under 14 CFR 67.403(a)(1).
Under this policy, the FAA will send
notification to individuals who appear
to have violated those provisions that
they may contact the applicable

4 See 83 FR 34040 (Jul. 19, 2018).
514 CFR 61.13(d)(2).
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program office within ten days of
receipt of the notice to request
consideration for a prompt settlement of
the legal enforcement action. The FAA
will send the notification in conjunction
with the LOL

Following an individual’s request to
be considered for application of this
policy, the FAA will determine the
individual’s eligibility for the policy.
The policy is not available when there
is a question about an individual’s
qualification to hold a part 61, 63, or 65
certificate other than that presented by
the 14 CFR 67.403(a)(1) through (4)
violation. It is also not available for
individuals who the FAA has found to
have previously violated 14 CFR
67.403(a)(1) through (4).

If the FAA deems application of the
prompt settlement policy is appropriate,
AGC-300 enforcement counsel will
provide the individual, or his or her
legal representative, a formal agreement
that sets forth the conditions for prompt
settlement. The terms of this settlement
agreement will normally include the
following provisions.

(1) The settlement agreement must be
executed by the parties within ten days
after the FAA sends the agreement to
the individual.

(2) The FAA will issue an emergency
order revoking all airman, ground
instructor, and unexpired medical
certificates the individual holds
immediately upon receiving the fully
executed settlement agreement.

(3) The order of revocation will (i)
require the immediate surrender of all
airman, ground instructor, and
unexpired medical certificates the
individual holds to enforcement
counsel; (ii) notify the individual that
the failure to immediately surrender
these certificates could subject the
individual to further legal enforcement
action, including a civil penalty; and
(iii) inform the individual that the FAA
will not accept an application for any
new airman or ground instructor
certificate for a period of one year from
the date of the issuance of the order of
revocation.

(4) The individual will waive all
appeal rights from the order of
revocation.

(5) The individual acknowledges that
this agreement only concerns this
enforcement action brought by the FAA
and does not affect any actions that
might be brought by State or other
Federal agencies (whether civil or
criminal), and that this agreement does
not prevent the FAA from providing
information about this matter to State or
other Federal agencies.

(6) The parties will agree to bear their
own costs and attorney fees, if any, in
connection with the matter.

(7) The individual will agree to not
initiate any litigation before any court,
tribunal, or administrative entity
concerning any costs, damages, or
attorney fees, including applications
under the Equal Access to Justice Act,
incurred as a result of the above-
referenced matter.

(8) The individual will agree to waive
any and all causes of action against the
FAA and its current and/or former
officials and employees relating to the
above-referenced matter.

This policy is expected to allow
eligible individuals to more quickly
apply for new certificates under 14 CFR
parts 61, 63, and 65 following violations
of 14 CFR 67.403(a)(1)—(4). It will also
reduce uncertainty about the date of
issuance of orders of revocation related
to such violations, eliminate the
unpredictability of litigation, and
promote better resource allocation.

Issued in Washington, DC, on September
21, 2020.

Naomi Tsuda,

Assistant Chief Counsel for Enforcement.
[FR Doc. 202021111 Filed 9-23-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

15 CFR Part 285
[Docket No.: 200128-0034]
RIN 0693-AB67

National Voluntary Laboratory
Accreditation Program—Amendment
to the Procedures and Requirements
To Accredit Testing and Calibration
Laboratories

AGENCY: National Institute of Standards
and Technology, Commerce.
ACTION: Final rule.

SUMMARY: The Director of the National
Institute of Standards and Technology
(NIST) is issuing a final rule amending
the regulations pertaining to the
operation of the National Voluntary
Laboratory Accreditation Program
(NVLAP) and the operation of its
accreditation programs. The regulations
are being revised to include recognition
of proficiency testing as an accreditation
activity, add or revise terms, and update
NVLAP mailing information, in
accordance with the applicable
international standard. These changes
will not impact the public directly, and

will only result in minor changes to
NIST’s internal practices.

DATES: This rule is effective on
September 24, 2020. The incorporation
by reference of certain publications
listed in the rule is approved by the
Director of the Federal Register as of
September 24, 2020.

ADDRESSES: Dana S. Leaman, Chief,
National Voluntary Laboratory
Accreditation Program, 100 Bureau
Drive, Stop 2140, Gaithersburg, MD
20899-2140 or by sending email to
nvlap@nist.gov.

FOR FURTHER INFORMATION CONTACT:
Dana S. Leaman, Chief, NIST/NVLAP,
100 Bureau Drive, Stop 2140,
Gaithersburg, MD 20899-2140, Phone:
(301) 975—4016 or email: dana.leaman@
nist.gov. Information regarding NVLAP
and the accreditation process can be
obtained from http://www.nist.gov/
nvlap.

SUPPLEMENTARY INFORMATION:

I. Background

Title 15, part 285 of the Code of
Federal Regulations sets out procedures
and general requirements under which
NVLAP operates as an unbiased third
party to accredit both testing and
calibration laboratories. The NVLAP
procedures were first published in the
Federal Register on February 25, 1976,
and have been revised several times.

NVLAP currently operates in
accordance with ISO/IEC 17011:2004,
Conformity assessment—Requirements
for accreditation bodies accrediting
conformity assessment bodies. The
Laboratory Accreditation Programs
operated by NVLAP are established
based on the criteria in ISO/IEC 17025,
General requirements for the
competence of testing and calibration
laboratories. Revisions to ISO/IEC 17011
and ISO/IEC 17025 were published in
November 2017 with a three-year
implementation period. These revisions
include recognition of proficiency
testing as an accreditation activity,
addition and/or revision of terms, and
update of the NVLAP mailing
information. The purpose of this
amendment is to incorporate these
revised requirements into the
regulations.

II. Incorporation by Reference

NIST Handbook 150 presents the
basic procedures under which NVLAP
operates, and considers the
requirements contained in ISO/IEC
17025, General requirements for the
competence of testing and calibration
laboratories. ISO/IEC 17025 and NIST
Handbook 150 contain the general
requirements that testing and calibration
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laboratories must meet if they wish to
demonstrate that they operate an
appropriate management system, are
technically competent, and are able to
generate technically valid results.

The provisions of NIST Handbook 150
are being incorporated by reference into
15 CFR 285.8 and 285.14, as this will
substantially reduce the volume of
material published in the Federal
Register and the CFR. NIST Handbook
150 is available at no-cost at https://
nvlpubs.nist.gov/nistpubs/hb/2020/
NIST.HB.150-2020.pdyf.

III. Regulatory Analysis

Pursuant to 5 U.S.C. 553(b)(B), there
is good cause to waive prior notice and
an opportunity for public comment on
this action, as notice and comment are
unnecessary. This final rule makes
minor, technical amendments in order
to conform the regulations to changes
that were made to the applicable
international standard. These changes
will not impact the public directly, and
will only result in minor changes to
NIST’s internal practices. None of these
changes will have a substantive impact
beyond those already considered in
previous supporting documents. For the
same reasons, there is good cause under
5 U.S.C. 553(d)(3) to waive the 30-day
delay in effective date.

Executive Order 12866

This final rule was determined to be
not significant for purposes of Executive
Order 12866.

Executive Order 13132

This final rule does not contain
policies with Federalism implications as
defined in Executive Order 13132.

Regulatory Flexibility Act

Because prior notice and opportunity
for public comment are not required for
this rule by 5 U.S.C. 553, or any other
law, the analytical requirements of the
Regulatory Flexibility Act, 5 U.S.C. 601
et seq., do not apply.

Paperwork Reduction Act

This final rule contains no new
collection of information subject to the
Paperwork Reduction Act, 44 U.S.C.
3501 et seq.

National Environmental Policy Act

This final rule will not significantly
affect the quality of the human
environment. Therefore, an
environmental assessment or
Environmental Impact Statement is not
required to be prepared under the
National Environmental Policy Act of
1969.

List of Subjects in 15 CFR Part 285

Accreditation, Business and industry,
Calibration, Commerce, Conformity
assessment, Incorporation by reference,
Laboratories, Measurement standards,
Testing.

For the reasons stated in the
preamble, NIST amends 15 CFR part
285 as follows:

PART 285—NATIONAL VOLUNTARY
LABORATORY ACCREDITATION
PROGRAM

m 1. The authority citation for 15 CFR
part 285 continues to read as follows:

Authority: 15 U.S.C. 272 et seq.
m 2. Revise § 285.1 to read as follows:

§285.1 Purpose.

The purpose of this part is to set out
procedures and general requirements
under which the National Voluntary
Laboratory Accreditation Program
(NVLAP) operates as an unbiased third
party to accredit both testing and
calibration laboratories. Supplementary
technical and administrative
requirements are provided in supporting
handbooks and documents as needed,
depending on the criteria established for
specific Laboratory Accreditation
Programs (LAPs).

m 3. Revise § 285.6 to read as follows:

§285.6 Application for accreditation.

A laboratory may apply for
accreditation in any of the established
LAPs. The applicant laboratory shall
provide a completed application to
NVLAP, pay all required fees and agree
to certain conditions as set forth in the
NVLAP Application for Accreditation,
and provide management system
documentation to NVLAP (or a
designated NVLAP assessor) prior to the
assessment process.

§285.7 [Amended]

m 4.In § 285.7, remove the word
“deficiencies’” wherever it occurs and
add in its place the word
‘“nonconformities.”

m 5. Revise § 285.8 to read as follows:

§285.8 Proficiency testing.

(a) Proficiency testing requirements.
Proficiency testing undertaken to meet
the criteria for NVLAP accreditation
shall be consistent with the provisions
contained in NIST Handbook 150,
NVLAP Procedures and General
Requirements (incorporated by
reference, see § 285.16), where
applicable, including revisions from
time to time. Laboratories must
participate in proficiency testing as

specified for each LAP in the NVLAP
program handbooks.

(b) Analysis and reporting.
Proficiency testing results are analyzed
by NVLAP and results of the analysis
are made known to the participants.
Any result not meeting the criteria
specified in the NVLAP LAP program
handbook is identified as a
nonconformity.

(c) Proficiency testing
nonconformities. (1) Unsatisfactory
participation in any proficiency testing
program is a technical nonconformity
which must be resolved in order to
obtain initial accreditation or maintain
accreditation.

(2) Proficiency testing
nonconformities are defined as, but not
limited to, one or more of the following:

(i) Failure to meet specified
proficiency testing performance
requirements prescribed by NVLAP;

(ii) Failure to participate in a regularly
scheduled “round” of proficiency
testing for which the laboratory has
received instructions and/or materials;

(iii) Failure to submit laboratory
control data as required; or

(iv) Failure to produce acceptable test
or calibration results when using NIST
Standard Reference Materials or special
artifacts whose properties are well-
characterized and known to NIST/
NVLAP.

(3) NVLAP will notify the laboratory
of proficiency testing nonconformities
and actions to be taken to resolve the
nonconformities. Denial or suspension
of accreditation will result from failure
to resolve nonconformities.

m 6. Revise § 285.10(b) to read as
follows:

§285.10 Renewal of accreditation.
* * * * *

(b) On-site assessments of currently
accredited laboratories are performed in
accordance with the procedures in
§ 285.7. If nonconformities are found
during the assessment of an accredited
laboratory, the laboratory must follow
the procedures set forth in § 285.7(e)(2)
or face possible suspension or
revocation of accreditation.

m 7. Revise § 285.12 to read as follows:

§285.12 Monitoring visits.

(a) In addition to regularly scheduled
assessments, monitoring visits may be
conducted by NVLAP at any time
during the accreditation period. They
may occur for cause or on a random
selection basis. While most monitoring
visits will be scheduled in advance with
the laboratory, NVLAP may conduct
unannounced monitoring visits.

(b) The scope of a monitoring visit
may range from checking a few
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designated items to a complete review.
The assessors may review
nonconformity resolutions, verify
reported changes in the laboratory’s
personnel, facilities or operations, or
evaluate proficiency testing activities,
when appropriate.

m 8. Revise § 285.14 to read as follows:

§285.14 Criteria for accreditation.

The requirements for laboratories to
be recognized by the National Voluntary
Laboratory Accreditation Program as
competent to carry out tests and/or
calibrations are contained in NIST
Handbook 150, NVLAP Procedures and
General Requirements (incorporated by
reference, see § 285.16).

m 9. Revise § 285.15(b) to read as
follows:

§285.15 Obtaining documents.

(b) Copies of all ISO/IEC documents
are available for purchase from the
American National Standards Institute’s
eStandards Store at http://
webstore.ansi.org. You may inspect
copies of all applicable ISO/IEC
documents at the National Voluntary
Laboratory Accreditation Program,
National Institute of Standards and
Technology, 100 Bureau Drive, Room
B119, Gaithersburg, MD. For access to
the NIST campus, please contact
NVLAP by phone at 301-975-4016 or
by email at NVLAP@nist.gov to obtain
instructions for visitor registration.

m 10. Add § 285.16 to read as follows:

§285.16 Incorporation by reference.

Certain material is incorporated by
reference into this part with the
approval of the Director of the Federal
Register under 5 U.S.C. 552(a) and 1
CFR part 51. All approved material is
available for inspection at National
Institute of Standards and Technology,
National Voluntary Laboratory
Accreditation Program (NVLAP),
National Institute of Standards and
Technology, 100 Bureau Drive, Room
B119, Gaithersburg, MD and is available
from the source(s) listed in the
following paragraph(s). It is also
available for inspection at the National
Archives and Records Administration
(NARA). For access to the NIST campus,
please contact NVLAP by phone at 301—
975—4016 or by email at NVLAP@
nist.gov to obtain instructions for visitor
registration. For information on the
availability of this material at NARA,
email fedreg.legal@nara.gov or go to
www.archives.gov/federal-register/cfr/
ibr-locations.html.

(a) National Institute of Standards and
Technology (NIST), U.S. Department of
Commerce, 100 Bureau Drive, Room

B119, Gaithersburg, MD, 301-975-4016
NVLAP@nist.gov, www.nist.gov/
publications/.

(1) NIST Handbook 150, National
Voluntary Laboratory Accreditation
Program Procedures (NVLAP) and
General Requirements, authored by
Dana S. Leaman and Bethany Hackett,
2020 Edition, August 2020, 2020
(NVLAP Procedures and General
Requirements) https://nvipubs.nist.gov/
nistpubs/hb/2020/NIST.HB.150-
2020.pdf; into §§ 285.8(a) and § 285.14.

(2) [Reserved]

(b) [Reserved]

Kevin A. Kimball,

Chief of Staff.

[FR Doc. 2020-18294 Filed 9-23-20; 8:45 am]
BILLING CODE 3510-13-P

DEPARTMENT OF COMMERCE

15 CFR Chapter VIi
[Docket Number 200917-0247]
RIN 0605-XD009

Identification of Prohibited
Transactions To Implement Executive
Order 13942 and Address the Threat
Posed by TikTok and the National
Emergency With Respect to the
Information and Communications
Technology and Services Supply
Chain

AGENCY: Office of the Secretary, U.S.
Department of Commerce.

ACTION: Identification of prohibited
transactions.

SUMMARY: Pursuant to Executive Order
13942, the Secretary of Commerce is
publishing the list of prohibited
transactions by any person, or with
respect to any property, subject to the
jurisdiction of the United States, with
ByteDance Ltd. (a.k.a. Zijié Tiaodong),
Beijing, China, or its subsidiaries,
including TikTok Inc., in which any
such company has any interest, to
address the national emergency with
respect to the information and
communications technology and
services supply chain declared in
Executive Order 13873, May 15, 2019
(Securing the Information and
Communications Technology and
Services Supply Chain), and
particularly to address the threat
identified in Executive Order 13942
posed by mobile application TikTok.
DATES: Transactions identified in
paragraph 1 below will be prohibited at
11:59 p.m. eastern standard time on
September 27, 2020; transactions
identified in paragraphs 2, 3, 4, and 5
below will be prohibited at 11:59 p.m.

eastern standard time on November 12,
2020.
FOR FURTHER INFORMATION CONTACT:

Kathy Smith, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-1859.

For media inquiries: Meghan Burris,
Director, Office of Public Affairs, U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4883.
SUPPLEMENTARY INFORMATION: In
Executive Order 13873 of May 15, 2019
(Securing the Information and
Communications Technology and
Services Supply Chain), the President
found that foreign adversaries are
increasingly creating and exploiting
vulnerabilities in information and
communications technology and
services (ICTS), which store and
communicate vast amounts of sensitive
information, facilitate the digital
economy, and support critical
infrastructure and vital emergency
services, in order to commit malicious
cyber-enabled actions, including
economic and industrial espionage
against the United States and its people.
The President further found that the
unrestricted acquisition or use in the
United States of ICTS designed,
developed, manufactured, or supplied
by persons owned by, controlled by, or
subject to the jurisdiction or direction of
foreign adversaries augments the ability
of foreign adversaries to create and
exploit vulnerabilities in ICTS, with
potentially catastrophic effects, and
thereby constitutes an unusual and
extraordinary threat to the national
security, foreign policy, and economy of
the United States, and declared a
national emergency with respect to this
threat. The President directed that
additional steps are required to protect
the security, integrity, and reliability of
ICTS provided and used in the United
States.

On August 6, 2020, in Executive
Order 13942 (Addressing the Threat
Posed by TikTok, and Taking
Additional Steps To Address the
National Emergency With Respect to the
Information and Communications
Technology and Services Supply
Chain), the President further found that
the spread in the United States of
mobile applications developed and
owned by companies in the People’s
Republic of China (China) continues to
threaten the national security, foreign
policy, and economy of the United
States. The President directed that
action must be taken to address the
threat posed by the mobile application
TikTok.


https://nvlpubs.nist.gov/nistpubs/hb/2020/NIST.HB.150-2020.pdf
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http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.archives.gov/federal-register/cfr/ibr-locations.html
http://webstore.ansi.org
http://webstore.ansi.org
mailto:fedreg.legal@nara.gov
mailto:NVLAP@nist.gov
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mailto:NVLAP@nist.gov
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Pursuant to Executive Order 13942,
any transaction by any person, or with
respect to any property, subject to the
jurisdiction of the United States, with
ByteDance Ltd. (a.k.a. Zijié Tiaodong),
Beijing, China, or its subsidiaries,
including TikTok Inc., in which any
such company has any interest, as
identified by the Secretary of Commerce
(Secretary) within 45 days from the date
of Executive Order 13942, shall be
prohibited to the extent permitted under
applicable law. This Identification of
Prohibited Transactions implements
that directive by the President.
Identifying Prohibited Transactions
Definitions

Content delivery service means a
service that copies, saves, and delivers
content, for a fee, from geographically
dispersed servers to end-users for the
purposes of enabling faster delivery of
content.

Entity means a government or
instrumentality of such government,
partnership, association, trust, joint
venture, corporation, group, subgroup,
or other organization, including an
international organization.

Information and communications
technology or services means any
hardware, software, or other product or
service primarily intended to fulfill or
enable the function of information or
data processing, storage, retrieval, or
communication by electronic means,
including transmission, storage, and
display.

Internet hosting service means a
service through which storage and
computing resources are provided to an
individual or organization for the
accommodation and maintenance of one
or more websites or internet services.
Services may include but are not limited
to file hosting, domain name server
hosting, cloud hosting, and virtual
private server hosting.

Internet transit service means a
service where a network operator
provides connectivity, transport and
routing for another network, enabling
them to reach broader portions of the
internet. A transit provider’s routers
also announce to other networks that
they can carry traffic to the network that
has purchased transit.

Mobile application means a software
application designed to run on a mobile
device such as a phone, tablet, or watch.

Mobile application store means any
online marketplace where users can
download, or update, and install
software applications to a mobile
device.

Peering means a relationship between
internet service providers (ISP) where

the parties directly interconnect to
exchange internet traffic, most often on
a no-cost basis.

Person means an individual or entity.

Subsidiary means a company that is
owned or controlled by a parent or
holding company.

Transaction means any acquisition,
importation, transfer, installation,
dealing in, or use of any information
and communications technology or
service.

Identification of Prohibited
Transactions

Pursuant to the International
Emergency Economic Powers Act, 50
U.S.C. 1701, et seq., Executive Order
13873 (84 FR 22689, May 15, 2019), and
as set forth and provided for in
Executive Order 13942 (85 FR 48637,
August 6, 2020), the Secretary has
identified the following prohibited
transactions:

Any transaction by any person, or
with respect to any property, subject to
the jurisdiction of the United States,
with ByteDance Ltd. (a.k.a. Zijié
Tiaodong), Beijing, China, or its
subsidiaries, including TikTok Inc., in
which any such company has any
interest, involving:

1. Any provision of services,
occurring on or after 11:59 p.m. eastern
standard time on September 27, 2020, to
distribute or maintain the TikTok
mobile application, constituent code, or
application updates through an online
mobile application store, or any online
marketplace where mobile users within
the land or maritime borders of the
United States and its territories may
download or update applications for use
on their mobile devices;

2. Any provision of internet hosting
services, occurring on or after 11:59
p-m. eastern standard time on November
12, 2020, enabling the functioning or
optimization of the TikTok mobile
application within the land and
maritime borders of the United States
and its territories;

3. Any provision of content delivery
network services, occurring on or after
11:59 p.m. eastern standard time on
November 12, 2020, enabling the
functioning or optimization of the
TikTok mobile application within the
land and maritime borders of the United
States and its territories;

4. Any provision of directly
contracted or arranged internet transit or
peering services, occurring on or after
11:59 p.m. eastern standard time on
November 12, 2020, enabling the
functioning or optimization of the
TikTok mobile application within the
land and maritime borders of the United
States and its territories;

5. Any utilization, occurring on or
after 11:59 p.m. eastern standard time
on November 12, 2020, of the TikTok
mobile application’s constituent code,
functions, or services in the functioning
of software or services developed and/
or accessible within the land and
maritime borders of the United States
and its territories; or

6. Any other transaction by any
person, or with respect to any property,
subject to the jurisdiction of the United
States, with ByteDance Ltd., or its
subsidiaries, including TikTok Inc., in
which any such company has any
interest, as may be identified at a future
date under the authority delegated
under Executive Order 13942.

The identified prohibitions herein
only apply to the parties to business-to-
business transactions, and apply except
to the extent provided by statutes, or in
regulations, orders, directives, or
licenses that may be issued pursuant to
Executive Order 13942, and
notwithstanding any contract entered
into or any license or permit granted
before the date of Executive Order
13942.

These identified prohibitions do not
apply to:

(1) Payment of wages, salaries, and
benefit packages to employees or
contractors;

(2) The exchange between or among
TikTok mobile application users of
personal or business information using
the TikTok mobile application;

(3) Activities related to mobile
applications intended for distribution,
installation or use outside of the United
States by any person, including but not
limited to any person subject to U.S.
jurisdiction, and all ancillary activities,
including activities performed by any
U.S. person, which are ordinarily
incident to, and necessary for, the
distribution, installation, and use of
mobile applications outside of the
United States; or

(4) The storing of TikTok mobile
application user data in the United
States.

Nothing in this Identification of
Prohibited Transactions shall prohibit
any transaction necessary to effectuate
the divestment required by Order of
August 14, 2020 (85 FR 51297)
(Regarding the Acquisition of Musical.ly
by ByteDance Ltd.). Any other
transaction with ByteDance Ltd. or its
subsidiaries is permitted under
Executive Order 13942, as implemented
by the Secretary, unless identified as
prohibited or otherwise contrary to law.

Authority

International Emergency Economic
Powers Act, 50 U.S.C. 1701, et seq.;
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National Emergencies Act, 50 U.S.C.
1601 et seq.; Executive Order 13942,
Addressing the Threat Posed by TikTok,
August 6, 2020; Executive Order 13873,
Securing the Information and
Communications Technology and
Services Supply Chain, May 15, 2019.

Dated: September 21, 2020

This document of the Department of
Commerce was signed on September 21,
by Wilbur Ross, Secretary of Commerce.
That document with the original
signature and date is maintained by the
Department of Commerce. For
administrative purposes only, and in
compliance with requirements of the
Office of the Federal Register, the
undersigned Department of Commerce
Federal Register Liaison Officer has
been authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Commerce. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on September
22, 2020.

Asha Mathew,

Federal Register Liaison Officer, U.S.
Department of Commerce.

[FR Doc. 2020-21193 Filed 9-22-20; 1:30 pm]
BILLING CODE 3510-20-P

TENNESSEE VALLEY AUTHORITY
18 CFR Part 1301
RIN 3316—-AA23

Promoting the Rule of Law Through
Improved Agency Guidance
Documents

AGENCY: Tennessee Valley Authority.
ACTION: Direct final rule.

SUMMARY: The Tennessee Valley
Authority (TVA) issues this final rule to
implement procedures for the issuance
of TVA guidance documents in

accordance with Executive Order 13891.

This final rule would, among other
things, establish internal agency
requirements for guidance documents,
as well as public engagement
procedures surrounding guidance
documents.

DATES: This final rule is effective
October 26, 2020. The comment period
will conclude on October 26, 2020.
Subject to review of the public
comments received, TVA may delay the
final effective date and, if so, will
publish a document in the Federal
Register to that effect.

FOR FURTHER INFORMATION CONTACT:
Robin M. Daugherty, 423-751-3207,
Email: rmdaugherty@tva.gov, Mail
address: Tennessee Valley Authority,
400 West Summit Hill Drive, WT 6
Knoxville, TN 37902.

SUPPLEMENTARY INFORMATION: TVA
issues this final rule to incorporate into
the Code of Federal Regulations a new
18 CFR 130.70 Subpart F, which would
implement the requirements of
Executive Order 13891, “Promoting the
Rule of Law Through Improved Agency
Guidance Documents.” 84 FR 55235
(October 9, 2019) (E.O. 13891). E.O.
13891 requires agencies to provide more
transparency around the issuance and
use of guidance documents, including
by promulgating procedures to increase
public involvement in the TVA
guidance document process. As noted in
E.O. 13891, the Administrative
Procedure Act (APA) generally requires
agencies to provide public notice of
proposed regulations, allow interested
parties an opportunity to comment,
consider and respond to significant
comments, and publish final regulations
in the Federal Register (See 5 U.S.C.
553). Such regulations, also known as
legislative rules, have the force and
effect of law and are legally binding
upon the public. In addition to
legislative rules, agencies may clarify
existing obligations of regulated entities
through nonbinding guidance
documents, which the APA exempts
from notice-and-comment requirements.
(5 U.S.C. 553(b)(A)). E.O. 13891 defines
“guidance document” as ‘“‘an agency
statement of general applicability,
intended to have future effect on the
behavior of regulated parties, that sets
forth a policy on a statutory, regulatory,
or technical issue, or an interpretation
of a statute or regulation,” with a few
noted exceptions listed in E.O. 13891,
the APA and associated regulation.
Guidance documents do not have the
force and effect of law, and are intended
only to provide clarity to the public of
existing statutory and regulatory
obligations. However, as noted in E.O.
13891, some agency guidance
documents may impose obligations
beyond those required by statute or
regulation, or carry a threat of
enforcement if the guidance is not
followed by regulated parties.
Additionally, the public may not have
sufficient notice of guidance documents,
which are not always published in the
Federal Register or distributed to all
regulated parties. See 84 FR 55235.
Accordingly, E.O. 13891 requires
agencies to provide more transparency
for their guidance documents by
creating a searchable online database for

current guidance documents, by
requiring agencies to establish
procedures to allow the public to
comment on significant guidance
documents, and authorizing the public
to petition the agency to withdraw or
modify guidance documents. Moreover,
E.O. 13891 requires agencies to clearly
state in their guidance documents that
such guidance Does not have the force
and effect of law and is not legally
binding, except as authorized by law or
as incorporated into a contract. This
final rule would implement the
requirements of E.O. 13891. This final
rule would apply to all TVA guidance
documents, which TVA proposes to
define in the same manner as that term
is defined in E.O. 13891, the APA and
associated regulations, and OMB memo
M-20-02 Memorandum for Regulatory
Policy Officers at Executive
Departments and Agencies and
Managing and Executive Directors of
Certain Agencies and Commissions,
Dominic J. Mancini, OIRA Acting
Director (Oct. 31, 2019). The final rule
would also adopt the same definition of
“significant guidance document” as that
term is defined in E.O. 13891 Section 2.
In accordance with E.O. 13891, TVA
will require that all TVA guidance
documents clearly state that they do not
have the force and effect of law and are
not legally binding on the public, and
that they are only intended to provide
clarity to the public regarding existing
statutory and regulatory requirements.
Moreover, TVA guidance documents
will be required to be written clearly,
and to refrain from using mandatory
language, such as the terms ““‘shall” or
“must.” If a guidance document
purports to describe, approve, or
recommend specific conduct that is
beyond what is required by existing
statute, legislative or judicial rule,
TVA'’s final regulation would require
that TVA’s guidance document will not
be used as an independent basis for
enforcement. TVA also proposes in this
new rule to require that all TVA
guidance documents be reviewed and
cleared by the Office of the General
Counsel before public availability.
Additionally, the final rule would
require that significant guidance
documents be approved by the TVA
Board of Directors or by delegation to a
TVA Executive. This will ensure that
the requirements and intent of E.O.
13891 are met, and that guidance
documents are issued in accordance
with relevant laws and regulations.

The final rule also provides
procedures for the public to petition the
agency to modify or withdraw guidance
documents. With this final rule, TVA
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would effectuate the requirements of
E.O. 13891 and ensure that TVA’s
process for the issuance of guidance
documents is transparent and accessible
to the public. The final rule also assures
regulated parties that such guidance is
not legally binding and does not affect
the rights and obligations of regulated
parties.

Legal Authority

This final rule is promulgated under
the authority of the TVA Act, as
amended, 16 U.S.C. 831 et seq. and the
Administrative Procedures Act, 5 U.S.C.
553 et seq.

Background

The Tennessee Valley Authority is a
multi-purpose corporate agency of the
United States that provides electricity
for business customers and local power
companies serving 10 million people in
parts of seven southeastern states. TVA
provides flood control, navigation and
land management for the Tennessee
River system and assists local power
companies and state and local
governments with economic
development and job creation.

Public Participation

TVA will accept comments, data, and
information regarding this final rule on
or before the date provided in DATES.
Interested parties may submit
comments, data, and other information
using any of the methods described in
the ADDRESSES section at the beginning
of this document.

Submitting comments via http://
www.regulations.gov. The http://
www.regulations.gov web page will
require you to provide your name and
contact information. Your contact
information will be viewable to TVA
General Counsel staff only. Your contact
information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, TVA will use this
information to contact you. If TVA
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, TVA may not be
able to consider your comment.
However, your contact information will
be publicly viewable if you include it in
the comment itself or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Otherwise, persons viewing comments
will see only first and last names,

organization names, correspondence
containing comments, and any
documents submitted with the
comments. Do not submit to http://
www.regulations.gov information the
disclosure of which is restricted by
statute, such as trade secrets and
commercial or financial information
(hereinafter referred to as Confidential
Business Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section below. TVA processes
submissions made through http://
www.regulations.gov before posting.
Normally, comments will be posted
within a few days of being submitted.
However, if large volumes of comments
are being processed simultaneously,
your comment may not be viewable for
up to several weeks. Please keep the
comment tracking number that http://
www.regulations.gov provides after you
have successfully uploaded your
comment. Submitting comments via
email, hand delivery/courier, or postal
mail. Comments and documents
submitted via email, hand delivery/
courier, or postal mail also will be
posted to http://www.regulations.gov. If
you do not want your personal contact
information to be publicly viewable, do
not include it in your comment or any
accompanying documents. Instead,
provide your contact information in a
cover letter. Include your first and last
names, email address, telephone
number, and optional mailing address.
The cover letter will not be publicly
viewable as long as it does not include
any comments. Include contact
information each time you submit
comments, data, documents, and other
information to TVA. If you submit via
postal mail or hand delivery/courier,
please provide all items on a CD, if
feasible, in which case it is not
necessary to submit printed copies. No
telefacsimiles (faxes) will be accepted.
Comments, data, and other information
submitted to TVA electronically should
be provided in PDF (preferred),
Microsoft Word or Excel, WordPerfect,
or text (ASCII) file format. Provide
documents that are written in English,
and that are free of any defects or
viruses. Documents should not contain
special characters or any form of
encryption and, if possible, they should
carry the electronic signature of the
author. Campaign form letters. Please
submit campaign form letters by the
originating organization in batches of

between 50 to 500 form letters per PDF
or as one form letter with a list of
supporters’ names compiled into one or
more PDFs. This reduces comment
processing and posting time.

Confidential Business Information.
Pursuant to 10 CFR 1004.11, any person
submitting information that they believe
to be confidential and exempt by law
from public disclosure should submit
via email, postal mail, or hand delivery/
courier two well-marked copies: One
copy of the document marked
“confidential” including all the
information believed to be confidential,
and one copy of the document marked
“non-confidential” that deletes the
information believed to be confidential.

Submit these documents via email or
on a CD, if feasible. TVA will make its
own determination about the
confidential status of the information
and will treat it according to its
determination. It is TVA’s policy that all
comments, including any personal
information provided in the comments,
may be included in the public docket,
without change and as received, except
for information deemed to be exempt
from public disclosure.

Regulatory Analysis

A. Review Under Executive Order
12866, “‘Regulatory Planning and
Review”

TVA sought informal review and
support from the Office of Information
and Regulatory Affairs in the Office of
Management and Budget (OMB). TVA
does not anticipate that this rulemaking
will have an economic impact on
regulated entities. This is a proposed
rule of agency procedure and practice.
The proposed rule describes TVA’s
internal procedures for the
promulgation and processing of
guidance documents, to ensure that
guidance documents only clarify
existing statutory and regulatory
obligations and do not impose any new
obligations. TVA proposes to adopt
these internal procedures as part of its
implementation of E.O. 13891, and does
not anticipate incurring significant
additional resource costs in doing so.
Moreover, it is anticipated that the
public will benefit from the resulting
increase in efficiency and transparency
in the issuance of guidance documents,
and more opportunities to comment on
guidance documents.

B. Review Under Executive Order 13771

Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” at 82 FR 9339 (January 30,
2017), states that the policy of the
executive branch is to be prudent and
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financially responsible in the
expenditure of funds, from both public
and private sources. E.O. 13771 states
that it is essential to manage the costs
associated with the governmental
imposition of private expenditures
required to comply with Federal
regulations. More specifically, section 2
of E.O. 13771 requires, amongst other
things, that the costs of any new
regulation be offset by the elimination of
existing costs associated with at least 2
prior regulations.

C. Review Under the Regulatory
Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires the
preparation of an initial regulatory
flexibility analysis (IRFA) for any rule
that by law must be proposed for public
comment, unless the agency certifies
that the rule, if promulgated, will not
have a significant economic impact on
a substantial number of small entities.
The final rule would codify internal
agency procedures regarding TVA’s
issuance of guidance documents.
Additionally, as noted previously,
guidance documents do not have the
force and effect of law and are not
legally binding on regulated entities.
This rule would establish procedures to
ensure that TVA guidance only clarifies
existing statutory and regulatory
obligations, rather than imposing any
new obligations. TVA therefore does not
anticipate any significant economic
impacts from this final rule. For these
reasons, TVA certifies that this
rulemaking will not have a significant
economic impact on a substantial
number of small entities. Accordingly,
TVA did not prepare an IRFA for this
rulemaking.

D. Review Under the Paperwork
Reduction Act of 1995

The final rule would impose no new
information or record keeping
requirements. Accordingly, Office of
Management and Budget (OMB)
clearance is not required under the
Paperwork Reduction Act. (44 U.S.C.
3501 et seq.).

E. Review Under the National
Environmental Policy Act of 1969

TVA has determined that the final
rule would be covered under the
Categorical Exclusion found in TVA’s
National Environmental Policy Act
regulations at paragraph 7 of appendix
A to subpart C, 18 CFR part 1318. This
Categorical Exclusion applies to actions
that are administrative actions
consisting solely of paperwork. The
final rule would codify internal agency
procedures for issuing guidance

documents. The action would not have
direct environmental impacts.
Accordingly, TVA does not intend to
prepare an environmental assessment or
an environmental impact statement.

F. Review Under Executive Order 13132,
“Federalism”

Executive Order 13132, “Federalism,”
64 FR 43255 (August 4, 1999), imposes
certain requirements on agencies
formulating and implementing policies
or regulations that preempt State law or
that have federalism implications. E.O.
13132 requires agencies to examine the
constitutional and statutory authority
supporting any action that would limit
the policymaking discretion of the
States and carefully assess the necessity
for such actions. The E.O. also requires
agencies to have an accountable process
to ensure meaningful and timely input
by State and local officials in the
development of regulatory policies that
have federalism implications. TVA
examined this final rule and determined
that it would not preempt State law and
would not have a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of Government.

G. Review Under Executive Order 13175
“Consultation and Coordination With
Indian Tribal Governments”

Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments,” 65 FR 67249, November
9, 2000, applies to agency regulations
that have Tribal implications; that is,
regulations that have substantial direct
effects on one or more Indian tribes, on
the relationship between the Federal
Government and Indian Tribes, or on
the distribution of power and
responsibilities between the Federal
Government and Indian Tribes. The
final rule would not significantly or
uniquely affect the communities of the
Indian tribal governments, or impose
substantial direct compliance costs on
them, therefore the funding and
consultation requirements of E.O. 13175
do not apply.

H. Review Under Executive Order
12988, *‘Civil Justice Reform”

With respect to the review of existing
regulations and the promulgation of
new regulations, section 3(a) of
Executive Order 12988, “Civil Justice
Reform,” 61 FR 4729 February 7, 1996),
imposes on Federal agencies the general
duty to adhere to the following
requirements:

(1) Eliminate drafting errors and
ambiguity;

(2) Write regulations to minimize
litigation; and

(3) Provide a clear legal standard for
affected conduct, rather than a general
standard and promote simplification
and burden reduction.

Section 3(b) of E.O. 12988 specifically
requires Executive agencies to make
every reasonable effort to ensure that the
proposed regulation:

(1) Clearly specifies its preemptive
effect, if any;

(2) Clearly specifies any effect on
existing Federal law or regulation;

(3) Provides a clear legal standard for
affected conduct, while promoting
simplification and burden reduction;

(4) Specifies its retroactive effect, if
any;

(5) Adequately defines key terms; and

(6) Addresses other important issues
affecting clarity and general
draftsmanship under any guidelines
issued by the Attorney General.

E.O. 12988 Section 3(c) requires
Executive agencies to review regulations
to determine whether the E.O.
requirements are met, or the agency
determines that it is unreasonable to
meet one or more of them. TVA has
completed the required review and
determined that, to the extent permitted
by law, the final rule would meet the
E.O. 12988 relevant standards.

L. Review Under the Unfunded
Mandates Reform Act of 1995

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4) requires each Federal agency to
assess the effects of Federal regulatory
actions on State, local, and tribal
governments and the private sector. For
a proposed regulatory action likely to
result in a rule that may cause the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector of $100 million or more
in any one year (adjusted annually for
inflation), section 202 of UMRA requires
a Federal agency to publish a written
statement that estimates the resulting
costs, benefits, and other effects on the
national economy (2 U.S.C. 1532(a) and
(b)). The UMRA also requires a Federal
agency to develop an effective process
to permit timely input by elected
officers of State, local, and tribal
governments on a proposed ‘“‘significant
intergovernmental mandate” and
requires an agency plan for giving notice
and opportunity for timely input to
potentially affected small governments
before establishing any requirements
that might significantly or uniquely
affect small governments. This final rule
contains neither an intergovernmental
mandate nor a mandate that may result
in the expenditure of $100 million or
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more in any year by State, local, and
tribal governments, in the aggregate, or
by the private sector, so UMRA
requirements do not apply.

J. Review Under Executive Order 13211,
“Actions Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use”

Executive Order 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use,” 66 FR 28355 (May
22, 2001), requires Federal agencies to
prepare and submit to the Office of
Information and Regulatory Affairs
(OIRA) within the Office of Management
and Budget, a Statement of Energy
Effects for any proposed significant
energy action. A “significant energy
action” is defined as any action by an
agency that promulgated or is expected
to lead to promulgation of a final rule,
and that:

(1) Is a significant regulatory action
under E.O. 12866, or any successor
order; and

(2) Is likely to have a significant
adverse effect on the supply,
distribution, or use of energy, or

(3) Is designated by the Administrator
of OIRA as a significant energy action.

For any proposed significant energy
action, the agency must give a detailed
statement of any adverse effects on
energy supply, distribution, or use
should the proposal be implemented,
and of reasonable alternatives to the
action and their expected benefits on
energy supply, distribution, and use.
The final rule would codify internal
agency procedures and does not meet
any of the three criteria listed above.
Accordingly, the requirements of E.O.
13211 do not apply.

Approval of the Agency Head

The Tennessee Valley Authority’s
Chief Executive Officer approved the
publication of this final rule, via
delegation to the General Counsel.

Signing Authority

This document of the Tennessee
Valley Authority was approved on
August 28, 2020, by Sherry A. Quirk,
General Counsel, pursuant to delegated
authority from the Chief Executive
Officer. For administrative purposes
only, and in compliance with
requirements of the Office of the Federal
Register, the undersigned TVA Federal
Register Liaison Officer has been
authorized to sign and submit the
document for publication, as an official
document of the Tennessee Valley
Authority. This administrative process
in no way alters the legal effect of this

document upon publication in the
Federal Register.

Signed in Knoxville, Tennessee, on August
28, 2020.
Dillis D. Freeman, Jr.

Federal Register Liaison Officer, Tennessee
Valley Authority.

List of Subjects in 18 CFR Part 1301

Freedom of information, Privacy,
Sunshine Act.

For the reasons stated previously,
TVA is amending part 1301 of title 18
of the Code of Federal Regulations as set
forth below:

PART 1301—PROCEDURES

m 1. The authority citation for part 1301
continues to read as follows:

Authority: 5 U.S.C. 552 and 552a; 16
U.S.C. 831-831dd.

m 2. Add subpart F, consisting of
§1301.70 through 1301.80, to read as
follows:

Subpart F—General

Sec.

1301.70 Purpose and scope.

1301.71 Guidance document definition.

1301.72 Review and clearance by TVA’s
Office of the General Gounsel.

1301.73 Public access to effective guidance
documents.

1301.74 Good faith cost estimates.

1301.75 Designation procedures.

1301.76 Notice-and-comment procedures.

1301.77 Petitions.

1301.78 Rescinded guidance.

1301.79 Emergency situations, exigent
circumstances, and legal requirement.

1301.80 No judicial review or enforceable
rights.

Subpart F—General

§1301.70 Purpose and scope.

(a) This subpart governs all Tennessee
Valley Authority (TVA) employees and
contractors involved with all phases of
developing, drafting and issuing TVA
guidance documents.

(b) Subject to the qualifications and
exemptions contained in this subpart,
these procedures apply to all TVA
guidance documents, as defined by the
Administrative Procedures Act,
Executive Order 13891 and the Office of
Management and Budget memo M-20-
02, Memorandum for Regulatory Policy
Officers at Executive Departments and
Agencies and Managing and Executive
Directors of Certain Agencies and
Commissions, Dominic J. Mancini,
OIRA Acting Director (Oct. 31, 2019).

§1301.71 Guidance document definition.
(a)(1) For purposes of this subpart, the
term “‘guidance document” includes
any statement of agency policy or
interpretation concerning a statute,

regulation, or technical matter within
TVA'’s jurisdiction that is intended to
have general applicability and future
effect on the public, but which is not
intended to have the force or effect of
law in its own right and is not otherwise
required by statute to satisfy the
rulemaking procedures specified in 5
U.S.C. 553 or 5 U.S.C. 556. See OMB
Bulletin 07-02, “Agency Good
Guidance Practices,” See Office of
Management and Budget (OMB)
Bulletin 07-02, “Agency Good
Guidance Practices,” (January 25, 2007)
(“OMB Good Guidance Bulletin”).

(2) The term “guidance document”
Does not include:

(i) Rules exempt from rulemaking
requirements under 5 U.S.C. 553(a);

(ii) Rules of agency organization,
procedure, or practice;

(iii) Decisions of agency adjudications
under 5 U.S.C. 554 or similar statutory
provisions;

(iv) Internal executive branch legal
advice or legal advisory opinions
addressed to executive branch officials;

(v) Agency statements of specific
applicability, including advisory or
legal opinions directed to particular
parties about circumstance-specific
questions (e.g., case or investigatory
letters responding to complaints,
warning letters), notices regarding
particular locations or facilities (e.g.,
guidance pertaining to the use,
operation, or control of a government
facility or property), and
correspondence with individual persons
or entities (e.g., congressional
correspondence), except documents
ostensibly directed to a particular party
but designed to guide the conduct of the
broader regulated public;

(vi) Legal briefs, other court filings, or
positions taken in litigation or
enforcement actions;

(vii) Agency statements that do not set
forth a policy on a statutory, regulatory,
or technical issue or an interpretation of
a statute or regulation, including
speeches and individual presentations,
editorials, media interviews, press
materials, or congressional testimony
that do not set forth for the first time a
new regulatory policy;

(viii) Guidance pertaining to military
or foreign affairs functions;

(ix) Grant solicitations and awards;

(x) Contract solicitations and awards;

(xi) Purely internal agency policies or
guidance directed solely to TVA
employees or contractors or to other
public entities or agencies that are not
intended to have substantial future
effect on the behavior of regulated
parties; or

(xii) Documents associated with
matters relating to agency management
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or personnel or to public property,
loans, grants, benefits, or contracts.

(b) The term “TVA” refers to the
Tennessee Valley Authority, a corporate
agency of the United States, subject to
applicable federal and state statutes and
regulations and charged with a diverse
mission. Congress tasked TVA with,
among other things, providing flood
control, navigation, and land
management for the Tennessee River
system; management and stewardship
for TVA lands and waterways;
producing and distributing electricity;
regulating local power companies; and
assisting local power companies and
state and local governments in the
Tennessee Valley with economic
development and job creation.

(c) The term “BU” refers to a Business
Unit, the organizational structure into
which the various responsibilities
associated with TVA’s mission is
divided.

(d) The term “OGC” refers to TVA’s
Office of the General Counsel, a BU
within TVA.

(e)(1) The term “‘significant guidance
document” means a guidance document
that will be disseminated to regulated
entities or the general public and that
may reasonably be anticipated:

(i) To lead to an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
U.S. economy, a sector of the U.S.
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(ii) To create serious inconsistency or
otherwise interfere with an action taken
or planned by another Federal agency;

(iii) To alter materially the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(iv) To raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in Executive Order 12866, as
further amended.

(2) The term “‘significant guidance
document” does not include the
categories of documents excluded by
section 2 of Executive Order 12866 or
any other category of guidance
documents exempted by the Office of
Management and Budget. Even if not
“significant,” a guidance document will
be considered “otherwise of importance
to the TVA’s interests” within the
meaning of this paragraph, if it may
reasonably be anticipated:

(i) To relate to a major program,
policy, or activity of TVA or a high
profile issue pending for decision before
TVA;

(ii) To involve one of the CEO or
Board of Directors’ top policy priorities;

(iii) To garner significant press or
congressional attention; or

(iv) To raise significant questions or
concerns from constituencies of
importance to the TVA, such as
Committees of Congress, States or
Indian tribes, the White House or other
departments of the Executive Branch,
courts, consumer or public interest
groups, or leading representatives of
industry.

§1301.72 Review and clearance by TVA’s
Office of the General Counsel.

The Office of the General Counsel
(OGQC)’s review and clearance of all TVA
guidance documents shall ensure that
each guidance document proposed to be
issued by TVA satisfies the following
requirements:

(a) The guidance document complies
with all relevant statutes and
regulations;

(b) The guidance document identifies
or includes:

(1) The term “guidance” or its
functional equivalent in the title of the
document;

(2) A unique identifier, including, at
a minimum, the date of issuance and
title of the document, if applicable;

(3) The activity or entities to which
the guidance applies;

(4) Citations to applicable statutes and
regulations;

(5) A statement noting whether the
guidance is intended to revise or replace
any previously issued guidance and, if
so, sufficient information to identify the
previously issued guidance; and

(6) A short summary of the subject
matter covered at the beginning of the
guidance document.

(c) The guidance document generally
avoids using mandatory language, such
as “‘shall,” “must,” “required,” or
“requirement,”” unless the language of
the document is describing an
established statutory or regulatory
requirement or is addressed to TVA
staff, and will not foreclose
consideration of positions advanced by
affected private parties;

(d) The guidance document is written
in plain and understandable English;
and

(e) The guidance document includes a
clear and prominent statement declaring
that the contents of the document do not
have the force and effect of law and are
not meant to bind the public in any
way, and the document is intended only
to provide clarity to the public regarding
existing requirements under the law or
TVA policies.

§1301.73 Public access to effective
guidance documents.

(a) TVA shall ensure that:

(1) All effective guidance documents
are loaded onto TVA’s guidance portal
website, available at https://
www.tva.com/about-tva/guidelines-and-
reports/tva-guidance-documents, in a
single, searchable, indexed database,
and available to the public in
accordance with the Freedom of
Information Act and associated
regulations;

(2) All effective guidance documents
are identified by a unique identifier
which includes, at a minimum, the
document’s title and date of issuance or
revision.

(b) The TVA guidance document
website will identify a TVA BU to
receive and address complaints from the
public that TVA is not following the
requirements of the Administrative
Procedures Act or Executive Order
13891, or is improperly treating a
guidance document as a binding
requirement.

§1301.74 Good faith cost estimates.

Even though not legally binding, some
TVA guidance documents could result
in significant economic impact. For
example, guidance documents could
induce private parties to alter their
conduct to conform to recommended
standards or practices, thereby incurring
costs beyond the costs of complying
with existing statutes and regulations.
While it may be difficult to predict with
precision the economic impact of
guidance documents, the proposing
TVA BU shall, to the extent practicable,
make a good faith effort to estimate the
likely economic cost impact of the
guidance document to determine
whether the document might meet the
definition of a significant guidance
document. When the proposing TVA BU
is assessing or explaining whether it
believes a guidance document is a
significant guidance document, it shall
comply with the analytic requirements
that would otherwise be required for a
major determination under the
Congressional Review Act.

§1301.75 Designation procedures.

(a) TVA may prepare a designation
request to OMB’s OIRA for certain
guidance documents. Designation
requests must include at least the
following information:

(1) A summary of the guidance
document; and

(2) The TVA recommended
designation of “not significant” or
“significant,” as well as a justification
for that designation.
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(b) Except as otherwise provided in
paragraph (c) of this section, TVA may
seek significance determinations from
OIRA for guidance documents, as
appropriate, in the same manner as for
rulemakings. Prior to publishing these
guidance documents, and with
sufficient time to allow OIRA to review
the document in the event that a
significance determination is made,
TVA will generally provide OIRA with
an opportunity to review the
designation request or the guidance
document, if requested, to determine if
it meets the definition of “significant”
or “‘economically significant”” under
Executive Order 13891.

(c) Guidance documents that do not
otherwise present novel issues,
significant risks, interagency
considerations, unusual circumstances,
or other unique issues that could
reasonably be considered as significant
or economically significant, within the
meanings of Executive Order 13891,
will not typically require a designation
by OIRA.

§1301.76 Notice-and-comment
procedures.

(a) Except as provided in paragraph
(b) of this section, all proposed TVA
guidance documents determined to be a
“significant guidance document” shall
be subject to the following informal
notice-and-comment procedures. TVA
shall publish a document in the Federal
Register announcing that a draft of the
proposed significant guidance
document is publicly available, shall
post the draft significant guidance
document on the TVA guidance portal
site, shall invite public comment on the
draft document for at least 30 days, and
shall prepare and post a public response
to significant concerns raised in the
comments, as appropriate, on the TVA
guidance portal site, either before or
when the guidance document is
finalized and issued.

(b) The requirements of paragraph (a)
of this section will not apply to any
significant guidance document or
categories of significant guidance
documents for which OGC finds, in
consultation with OIRA, and the vice
president of the proposing TVA BU,
good cause that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest (and incorporates the finding of
good cause and a brief statement of
reasons therefor in the guidance issued).

(c) Where appropriate, OGC and the
vice president of the proposing TVA BU
may recommend to the TVA Chief
Executive Officer (CEO) that a particular
guidance document that is otherwise of
importance to TVA’s interests shall also

be subject to the informal notice-and-
comment procedures described in
paragraph (a) of this section.

§1301.77 Petitions.

Any person may petition the TVA
Board of Directors to withdraw or
modify a particular guidance document
by submitting a written petition,
addressed to the TVA Board of
Directors, to OGC. TVA will endeavor to
respond to all requests in a timely
manner, and no later than 90 days after
receipt of the request.

§1301.78 Rescinded guidance.

No TVA BU may cite, use, or rely on
guidance documents that are rescinded,
except to establish historical facts.

§1301.79 Emergency situations, exigent
circumstances, and legal requirement.

In emergency situations or exigent
circumstances, or when TVA is required
by statutory deadline or court order to
act more quickly than normal review
procedures allow, TVA shall notify
OIRA of the circumstances that
foreclose compliance with these
procedures, and shall comply with the
requirements of this subpart, to the
extent practicable, at the earliest
opportunity after the exigent
circumstances have ceased. Wherever
practicable, TVA should schedule its
guidance document review proceedings
to permit sufficient time to comply with
the procedures set forth in this subpart,
given the nature and extent of the
exigent circumstances.

§1301.80 No judicial review or enforceable
rights.

The regulations in this subpart are
intended to improve TVA'’s issuance of
guidance documents and processes and
procedures that govern TVA’s guidance
documents. As such, this subpart is for
the use of TVA personnel and
contractors only, and is not intended to,
and Does not, create any right or benefit,
substantive or procedural, enforceable at
law or in equity by any party against the
United States, TVA, its agencies, agents,
contractors, or other entities, officers,
employees, or any other person.

[FR Doc. 2020-19546 Filed 9-23—-20; 8:45 am]
BILLING CODE 8120-08-P

DEPARTMENT OF THE TREASURY
Office of Foreign Assets Control
31 CFR Part 515

Cuban Assets Control Regulations

AGENCY: Office of Foreign Assets
Control, Treasury.

ACTION: Final rule.

SUMMARY: The Department of the
Treasury’s Office of Foreign Assets
Control (OFAC) is amending the Cuban
Assets Control Regulations to further
implement portions of the President’s
foreign policy toward Cuba to deny the
Cuban regime sources of revenue.
Specifically, this rule: Adds a new
prohibition for persons subject to U.S.
jurisdiction regarding lodging and
related transactions at certain properties
in Cuba identified on a new list
maintained by the State Department,
and amends an interpretive provision
and several general licenses to
incorporate this new prohibition;
amends four general licenses to restrict
the importation into the United States of
Cuban-origin alcohol and tobacco
products; amends a general license to
remove the authorization for persons
subject to U.S. jurisdiction to attend or
organize professional meetings or
conferences in Cuba; and removes a
general license that authorizes persons
subject to U.S. jurisdiction to participate
in or organize certain public
performances, clinics, workshops, other
athletic or non-athletic competitions,
and exhibitions, and replaces it with a
specific licensing policy. OFAC is also
making a number of technical and
conforming changes.

DATES: This rule is effective September
24, 2020.

FOR FURTHER INFORMATION CONTACT:
OFAQC: Assistant Director for Licensing,
202-622-2480, Assistant Director for
Regulatory Affairs, 202-622-4855, or
Assistant Director for Sanctions
Compliance & Evaluation, 202-622—
2490.

SUPPLEMENTARY INFORMATION:

Electronic Availability

This document and additional
information concerning OFAC are
available on OFAC’s website
(www.treasury.gov/ofac).

Background

The Department of the Treasury
issued the Cuban Assets Control
Regulations, 31 CFR part 515 (the
“Regulations”), on July 8, 1963, under
various authorities, including the
Trading With the Enemy Act (50 U.S.C.
4301—-41). OFAC has amended the
Regulations on numerous occasions,
including to implement National
Security Presidential Memorandum-—5,
“Strengthening the Policy of the United
States Toward Cuba,” signed by the
President on June 16, 2017, and the
President’s foreign policy toward Cuba.

Today, OFAC, in consultation with
the State Department, is taking
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additional action to implement the
Administration’s foreign policy toward
Cuba, as set forth in more detail below.

Restrictions on Lodging, Paying for
Lodging, or Making Reservations for
Lodging, at Certain Properties in Cuba

OFAC is incorporating a new
prohibition at §515.210 of the
Regulations to prohibit any person
subject to U.S. jurisdiction from lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property in Cuba
that the Secretary of State has identified
as a property that is owned or controlled
by the Cuban government, a prohibited
official of the Government of Cuba, as
defined in §515.337, a prohibited
member of the Cuban Communist Party,
as defined in §515.338, a close relative,
as defined in § 515.339, of a prohibited
official of the Government of Cuba, or a
close relative of a prohibited member of
the Cuban Communist Party. Concurrent
with this regulatory amendment, the
State Department is creating a new list,
the Cuba Prohibited Accommodations
List (CPA List), to publish the names,
addresses, or other identifying details,
as relevant, of properties identified as
meeting such criteria, as well as the
basis for the listing. The CPA List will
be maintained by the State Department
and published in the Federal Register.
It will also be accessible through the
following page on the State
Department’s website: www.state.gov/
cuba-sanctions/cuba-prohibited-
accommodations.

OFAC is making conforming edits to
§515.421, which provides interpretive
guidance with respect to transactions
ordinarily incident to a licensed
transaction, to incorporate the new
prohibition in §515.210. This
interpretive provision provides that any
transaction ordinarily incident to a
licensed transaction and necessary to
give effect thereto is also authorized
except in certain scenarios. OFAC is
adding a provision at § 515.421(a)(6) to
exclude from the scope of the
interpretative provision lodging, paying
for lodging, or making any reservation
for or on behalf of a third party to lodge,
at any property on the CPA List to the
extent prohibited by §515.210, where
the terms of the applicable general or
specific license expressly exclude such
transactions.

OFAC is also amending several
general licenses in Subpart E of the
Regulations to exclude from the scope of
such authorizations the lodging, paying
for lodging, or making any reservation
for or on behalf of a third party to lodge,
at any property on the CPA List to the
extent prohibited by §515.210. More

specifically, OFAC is amending the
following sections to incorporate the
exclusion related to §515.210: (i) In
§515.533, which relates to exportations
from the United States to Cuba,
reexportations to Cuba, and the
importation and servicing or repair of
certain items previously exported or
reexported to Cuba; (ii) in § 515.545,
which relates to transactions involving
information and informational
materials; (iii) in § 515.559, which
relates to certain export and import
transactions by U.S.-owned or
-controlled foreign firms; (iv) in
§515.560, which relates to travel-related
transactions to, from, and within Cuba
by persons subject to U.S. jurisdiction;
(v) in §515.561, which relates to family
visits; (vi) in § 515.563, which relates to
journalistic activity in Cuba; (vii) in
§515.564, which relates to professional
research and professional meetings in
Cuba; (viii) in § 515.565, which relates
to educational activities; (ix) in
§515.566, which relates to religious
activities in Cuba; (x) in §515.567,
which relates to certain public
performances, clinics, workshops,
competitions, and exhibitions in Cuba;
(xi) in § 515.572, which relates to the
provision of travel, carrier, and other
transportation-related, and remittance
forwarding services; (xii) in § 515.574,
which relates to support for the Cuban
people; (xiii) in § 515.575, which relates
to humanitarian projects in Cuba; and
(xiv) in § 515.576, which relates to
activities of private foundations or
research or educational institutes. In
addition, OFAC is making technical and
conforming changes related to these
amendments in a number of the above
sections.

Restrictions on Importation Into the
United States of Cuban-Origin Alcohol
and Tobacco Products

OFAC is amending four provisions of
the Regulations to restrict the
importation into the United States of
Cuban-origin alcohol and tobacco
products. More specifically, OFAC is
amending the following authorizations
to exclude the importation into the
United States of Cuban-origin alcohol
and tobacco products: (i) §515.560(c)(3),
which authorizes the purchase or other
acquisition in Cuba and importation as
accompanied baggage into the United
States of Cuban-origin merchandise for
personal use; (ii) § 515.569, which
authorizes the importation of
merchandise by any person arriving in
the United States other than a citizen or
resident of the United States, provided
the importation is not in commercial
quantities and are not imported for
resale; (iii) §515.571(a)(1), which

authorizes the importation into the
United States of accompanied baggage
for personal use by or on behalf of a
Cuban national who is present in the
United States; and (iv) § 515.585(d),
which authorizes the importation into
the United States as accompanied
baggage certain Cuban-origin goods that
are purchased or acquired in a third
country for personal use. OFAC is also
making technical and conforming
changes to § 515.571(a).

Professional Research and Professional
Meetings in Cuba

OFAC is eliminating the authorization
in §515.564(a)(2) of the Regulations
related to attendance at, or organization
of, professional meetings or conferences
in Cuba. Persons subject to U.S.
jurisdiction are no longer authorized via
general license to attend or organize
professional meetings or conferences in
Cuba pursuant to this section. OFAC is
also amending § 515.564 to clarify that
specific licenses may be issued on a
case-by-case basis authorizing the
travel-related transactions in
§515.560(c) and other transactions that
are related to (i) professional research in
Cuba that does not qualify for the
general license under § 515.564(a) or (ii)
professional meetings or conferences in
Cuba that are not authorized under
other travel-related authorizations and
that relate to activities otherwise
authorized pursuant to the Regulations.
Finally, to reflect this change, OFAC is
making technical and conforming edits
in this section, as well as conforming
edits in §§515.534, 515.542, 515.547,
515.560, 515.572, 515.577, and 515.591.

Public Performances, Clinics,
Workshops, Athletic and Other
Competitions, and Exhibitions

OFAC is removing the authorization
in § 515.567(b) of the Regulations
related to public performances, clinics,
workshops, other athletic or non-
athletic competitions, and exhibitions;
however, OFAC may issue specific
licenses, on a case-by-case basis, for
transactions that are directly incident to
participation in, or organization of, a
public performance, clinic, workshop,
athletic competition not covered by
§515.567(a), non-athletic competition,
or exhibition in Cuba, subject to certain
conditions. Upon this rule taking effect,
the only athletic-related travel
transactions authorized via general
license in §515.567 will be in
connection with athletic competitions
that qualify for the authorization in
§515.567(a).
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Other Technical and Conforming
Changes

Finally, OFAC is making a number of
other technical and conforming changes
as follows: (i) In §515.101, OFAC is
updating an outdated citation to the
Trading With the Enemy Act; (ii) in
§§515.209 and 515.582, OFAC is
updating links to certain pages on the
State Department’s website that are out
of date; (iii) in § 515.560, OFAC is
removing the second occurrence of
paragraph (e), which was previously
included in error; and (iv) in §515.570,
OFAC is adjusting two cross-references
to § 515.565 that previously referred to
the wrong paragraphs of that section.

Public Participation

Because the amendment of the
Regulations involves a foreign affairs
function, the provisions of Executive
Order 12866 and the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking,
opportunity for public participation,
and delay in effective date, as well as
the provisions of Executive Order
13771, are inapplicable. Because no
notice of proposed rulemaking is
required for this rule, the Regulatory
Flexibility Act (5 U.S.C. 601-12) does

not apply.
Paperwork Reduction Act

The collections of information related
to the Regulations are contained in 31
CFR part 501 (the “Reporting,
Procedures and Penalties Regulations™)
and §515.572 of this part. Pursuant to
the Paperwork Reduction Act of 1995
(44 U.S.C. 3507), those collections of
information are covered by the Office of
Management and Budget under control
numbers 1505-0164, 1505—0167, and
1505—-0168. An agency may not conduct
or sponsor, and a person is not required
to respond to, a collection of
information unless the collection of
information displays a valid control
number.

List of Subjects in 31 CFR Part 515

Administrative practice and
procedure, Alcohol, Athletics, Banks,
Banking, Blocking of assets,
Conferences, Cuba, Export, Financial
transactions, Import, Remittances,
Reporting and recordkeeping
requirements, Tobacco, Travel
restrictions.

For the reasons set forth in the
preamble, the Department of the
Treasury’s Office of Foreign Assets
Control amends 31 CFR part 515 as
follows:

PART 515—CUBAN ASSETS
CONTROL REGULATIONS

m 1. The authority citation for part 515
is revised to read as follows:

Authority: 22 U.S.C. 2370(a), 6001-6010,
7201-7211; 31 U.S.C. 321(b); 50 U.S.C. 4301—
4341; Pub. L. 101—410, 104 Stat. 890 (28
U.S.C. 2461 note); 22 U.S.C. 6021-6091; Pub.
L.105-277, 112 Stat. 2681; Pub. L. 111-8,
123 Stat. 524; Pub. L. 111-117, 123 Stat.
3034; E.O. 9989, 13 FR 4891, 3 CFR, 1943—
1948 Comp., p. 748; Proc. 3447, 27 FR 1085,
3 CFR, 1959-1963 Comp., p. 157; E.O. 12854,
58 FR 36587, 3 CFR, 1993 Comp., p. 614.

Subpart A—Relation of This Part to
Other Laws and Regulations

§515.101 [Amended]

m 2.In §515.101 paragraph (b), remove
“50 U.S.C. App. 5(b), as amended” and
add in its place “50 U.S.C. 4301-4341".

Subpart B—Prohibitions

§515.209 [Amended]

m 3.In §515.209, in the note to
paragraph (a), remove “website: http://
www.state.gov/e/eb/tfs/spi/cuba/
cubarestrictedlist/index.htm” and add
in its place “website: https://
www.state.gov/cuba-sanctions/cuba-
restricted-list/”.

m 4. Add §515.210 to read as follows:

§515.210 Restrictions on lodging, paying
for lodging, or making reservations at
certain properties in Cuba.

(a) Except as otherwise authorized
pursuant to this part, no person subject
to U.S. jurisdiction may lodge, pay for
lodging, or otherwise make any
reservation for or on behalf of a third
party to lodge, at any property in Cuba
that the Secretary of State has identified
as a property that is owned or controlled
by the Cuban government, a prohibited
official of the Government of Cuba, as
defined in §515.337, a prohibited
member of the Cuban Communist Party,
as defined in §515.338, a close relative,
as defined in § 515.339, of a prohibited
official of the Government of Cuba, or a
close relative of a prohibited member of
the Cuban Communist Party. Such
properties are identified on the State
Department’s Cuba Prohibited
Accommodations List (CPA List). This
prohibition does not apply to certain
transactions set forth in paragraph (b) of
this section.

Note 1 to paragraph (a): The names,
addresses, or other identifying details, as
relevant, of properties that the Secretary of
State has identified as meeting the criteria set
forth in this section are incorporated in the
CPA List as published in the Federal
Register. The CPA List is also accessible
through the following page on the State

Department’s website: www.state.gov/cuba-
sanctions/cuba-prohibited-accommodations.

(b) The prohibition in paragraph (a) of
this section does not apply to lodging-
related transactions initiated prior to the
date that the property was added to the
CPA List as published in the Federal
Register.

Subpart D—Interpretations

m 5. Amend §515.421 as follows:
m a. In paragraph (a)(4), remove “or” at
the end of the paragraph.
m b. In paragraph (a)(5), remove the
period at the end of the paragraph and
add in its place “; or”.
m c. Add paragraph (a)(6).

The addition reads as follows:

§515.421 Transactions ordinarily incident
to a licensed transaction.

(a) * *x %

(6) Lodging, paying for lodging, or
making any reservation for or on behalf
of a third party to lodge, at any property
on the Cuba Prohibited
Accommodations List to the extent
prohibited by § 515.210, where the
terms of the applicable general or
specific license expressly exclude such

a transaction.
* * * * *

Subpart E—Licenses, Authorizations,
and Statements of Licensing Policy

m 6. Amend §515.533 as follows:
m a. Redesignate paragraph (d) as
paragraph (e).
m b. Add new paragraph (d).

The addition reads as follows:

§515.533 Exportations from the United
States to Cuba; reexportations to Cuba;
importation and servicing or repair of
certain items previously exported or
reexported to Cuba.

* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (c) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

§515.534 [Amended]

m 7.In Note to § 515.534, remove “, and
§515.564(a)(2) for a general license
authorizing travel-related and other
transactions incident to attending or
organizing professional meetings in
Cuba, which include professional
meetings relating to the negotiation of
contingent contracts authorized by this
section”’.


http://www.state.gov/e/eb/tfs/spi/cuba/cubarestrictedlist/index.htm
http://www.state.gov/e/eb/tfs/spi/cuba/cubarestrictedlist/index.htm
http://www.state.gov/e/eb/tfs/spi/cuba/cubarestrictedlist/index.htm
https://www.state.gov/cuba-sanctions/cuba-restricted-list/
https://www.state.gov/cuba-sanctions/cuba-restricted-list/
https://www.state.gov/cuba-sanctions/cuba-restricted-list/
http://www.state.gov/cuba-sanctions/cuba-prohibited-accommodations
http://www.state.gov/cuba-sanctions/cuba-prohibited-accommodations
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§515.542 [Amended]

m 8. Innote 1 to §515.542, remove the
last sentence.

m 9. Amend §515.545 as follows:
m a. Redesignate paragraph (d) as
paragraph (e).
m b. Add new paragraph (d).

The addition reads as follows:

§515.545 Transactions related to
information and informational materials.
* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (b) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

§515.547 [Amended]

m 10. In note 2 to paragraph (a), in the
second sentence, remove “and
professional meetings”.

m 11. Amend § 515.559 as follows:
m a. Redesignate paragraph (e) as
paragraph (f).
m b. Add new paragraph (e).

The addition reads as follows:

§515.559 Certain export and import
transactions by U.S.-owned or -controlled
foreign firms.

* * * * *

(e) Certain travel-related transactions
restricted. Nothing in paragraph (d) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

m 12. Amend §515.560 as follows:
m a. In paragraph (c)(3), add a new
second sentence.
m b. In paragraph (d), add “‘, and nothing
in paragraph (c)(2) of this section
authorizes the lodging, paying for
lodging, or otherwise making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by §515.210, in
each case” after “§515.209".
m c. Remove the reserved paragraph (e).
The addition reads as follows:

§515.560 Travel-related transactions to,
from, and within Cuba and by persons
subject to U.S. jurisdiction.

* * * * *

(C) * x %

(3) * * * This paragraph does not
apply to the importation into the United

States of Cuban-origin alcohol or

tobacco products. * * *
* * * * *
§515.561 [Amended]

m 13. Amend § 515.561, in paragraph (a)
by adding “, or the lodging, paying for
lodging, or making any reservation for
or on behalf of a third party to lodge, at
any property on the Cuba Prohibited
Accommodations List to the extent
prohibited by § 515.210” after
“§515.209”.

m 14. Amend § 515.563 as follows:
m a. Redesignate paragraph (c) as
paragraph (d).
m b. Add new paragraph (c).

The addition reads as follows:

§515.563 Journalistic activities in Cuba.
* * * * *

(c) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

m 15. Amend § 515.564 as follows:
m a. Revise paragraph (a).
m b. Redesignate paragraph (d) as
paragraph (e).
m c. Add new paragraph (d).
m d. Revise newly redesignated
paragraph (e).

The revisions and addition read as
follows:

§515.564 Professional research and
professional meetings in Cuba.

(a) General license for professional
research. The travel-related transactions
set forth in §515.560(c) and such
additional transactions as are directly
incident to professional research are
authorized, provided that:

(1) The purpose of the research
directly relates to the traveler’s
profession, professional background, or
area of expertise, including area of
graduate-level full-time study; and

(2) The traveler’s schedule of
activities does not include free time or
recreation in excess of that consistent
with a full-time schedule of professional
research.

Example to § 515.564(a): The making
of a documentary film in Cuba would
qualify for the general license in this
section if it is a vehicle for presentation
of the research conducted pursuant to
this section.

Note 1 to paragraph (a): A person does not
qualify as engaging in professional research
merely because that person is a professional
who plans to travel to Cuba.

Note 2 to paragraph (a): Each person
relying on the general authorization in this
paragraph must retain specific records
related to the authorized travel transactions.
See §§501.601 and 501.602 of this chapter
for applicable recordkeeping and reporting
requirements.

* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

(e) Specific licenses. Specific licenses
may be issued on a case-by-case basis
authorizing the travel-related
transactions set forth in § 515.560(c) and
such other transactions as are related to
either: professional research in Cuba
that does not qualify for the general
license under paragraph (a) of this
section, or professional meetings or
conferences in Cuba that are not
otherwise authorized pursuant to other
travel-related authorizations and relate
to activities otherwise authorized
pursuant to this part.

m 16. Amend § 515.565 as follows:
m a. Redesignate paragraphs (f) and (g)
as paragraphs (g) and (h).
m b. Add new paragraph (f).
The addition reads as follows:

§515.565 Educational activities.

* * * * *

(f) Certain travel-related transactions
restricted. Nothing in paragraph (a), (b),
(d), or (e) of this section authorizes the
lodging, paying for lodging, or making
any reservation for or on behalf of a
third party to lodge, at any property on
the Cuba Prohibited Accommodations
List to the extent prohibited by
§515.210.

* * * * *

§515.566 [Amended]

m 17. Amend § 515.566, in paragraph (a)
introductory text by adding “, or the
lodging, paying for lodging, or making
any reservation for or on behalf of a
third party to lodge, at any property on
the Cuba Prohibited Accommodations
List to the extent prohibited by
§515.210” after “§515.209”.

m 18. Amend §515.567 as follows:

m a. Add notes 1 and 2 to paragraph (a).
m b. Revise paragraph (b).

m b. Remove examples 1 and 2 to
§515.567(a) and (b).

m c. Remove notes 1 and 2 to
§515.567(a) and (b).

m d. In paragraph (c), remove “or (b)”.
m e. In paragraph (d), remove “or (b)”.
m f. Revise paragraph (e).
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The additions and revisions read as
follows:

§515.567 Public performances, clinics,
workshops, athletic and other competitions,
and exhibitions.

(a) * *x %

Note 1 to paragraph (a): Each person
relying on the general license described in
paragraph (a) must retain specific records
related to the authorized travel transactions.
See §§501.601 and 501.602 of this chapter
for applicable recordkeeping and reporting
requirements.

Note 2 to paragraph (a): Transactions
incident to the organization of amateur and
semi-professional international sports
federation competitions described in
paragraph (a) include marketing related to
such events in Cuba.

(b) Public performances, clinics,
workshops, other athletic or non-athletic
competitions, and exhibitions. Specific
licenses, including for multiple trips to
Cuba over an extended period of time,
may be issued on a case-by-case basis
authorizing the travel-related
transactions set forth in § 515.560(c) and
such other transactions as are directly
incident to participation in or
organization of a public performance,
clinic, workshop, athletic competition
not covered by paragraph (a) of this
section, non-athletic competition, or
exhibition in Cuba by participants in or
organizers of such activities, provided
that the event is open for attendance,
and in relevant situations, participation,
by the Cuban public.

* * * * *

(e) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

m 19.In §515.569, add a sentence to the
end to read as follows:

§515.569 Foreign passengers’ baggage.

* * * This authorization does not
apply to the importation into the United
States of Cuban-origin alcohol or
tobacco products.

§515.570 [Amended]

m 20. Amend § 515.570, in paragraph
(d), by removing ““§515.565(d)” in both
places it appears and adding in its place
“§515.565(h)”.

m 21. Amend §515.571 as follows:

m a. In paragraph (a)(1), add a sentence
to the end.

m b. In paragraph (a)(3), remove “and”
after “accompanied baggage”.

m c. In paragraph (a)(4), remove the
period and add in its place ; and”.

The addition reads as follows:

§515.571 Certain transactions incident to
travel to, from, and within the United States
by Cuban nationals.

(a] * % %

(1) * * * This paragraph (a)(1) does
not apply to the importation into the
United States of Cuban-origin alcohol or

tobacco products.
* * * * *

§515.572 [Amended]

m 22. Amend §515.572 as follows:

m a. In paragraph (a)(1), add , or the
lodging, paying for lodging, or making
any reservation for or on behalf of a
third party to lodge, at any property on
the Cuba Prohibited Accommodations
List to the extent prohibited by
§515.210,” after “§515.209”.

m b. Remove Note to § 515.572(a).

m 23. Amend §515.574 as follows:
m a. Redesignate paragraph (d) as
paragraph (e).
m b. Add new paragraph (d).
m c. In Example 1 to §515.574,add a
new third sentence.
m d. In Example 2 to §515.574,add a
new third sentence.
m e. In Example 3 to § 515.574, add “,
and will not lodge, or pay for lodging,
at any property on the CPA List to the
extent prohibited by §515.210” after
“(see §515.209)”".

The additions read as follows:

§515.574 Support for the Cuban people.

* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
(CPA List) to the extent prohibited by
§515.210.

* * * * *

Example 1 to §515.574: * * * The
traveler will not lodge, or pay for
lodging, at any property on the CPA List
to the extent prohibited by § 515.210.

I

Example 2 to §515.574: * * * The
travelers will not lodge, or pay for
lodging, at any property on the CPA List
to the extent prohibited by § 515.210.

* x %

* * * * *

m 24. Amend §515.575 as follows:
m a. Redesignate paragraph (d) as
paragraph (e).
m b. Add new paragraph (d).

The addition reads as follows:

§515.575 Humanitarian projects.
* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

m 25. Amend §515.576 as follows:
m a. Redesignate paragraph (d) as
paragraph (e).
m b. Add new paragraph (d).

The addition reads as follows:

§515.576 Activities of private foundations
or research or educational institutes.
* * * * *

(d) Certain travel-related transactions
restricted. Nothing in paragraph (a) of
this section authorizes the lodging,
paying for lodging, or making any
reservation for or on behalf of a third
party to lodge, at any property on the
Cuba Prohibited Accommodations List
to the extent prohibited by § 515.210.

* * * * *

§515.577 [Amended]

m 26. Amend § 515.577 by removing
paragraph (e) and redesignating
paragraph (f) as paragraph (e).

§515.582 [Amended]

m 27. Amend § 515.582 by removing
“http://www.state.gov/e/eb/tfs/spi/”” and
adding in its place “https://
www.state.gov/the-state-departments-
section-515-582-list/”.

m 28. Amend § 515.585, in paragraph

(d), by adding a sentence at the end.””
after “personal use only.”.

§515.585 Certain transactions in third
countries.
* * * * *

(d) * * * This paragraph does not
apply to the importation into the United
States of Cuban-origin alcohol or
tobacco products.

* * * * *

§515.591 [Amended]

m 29. In Note 2 t0 §515.591, remove
“and professional meetings’ after
“professional research”.

Dated: September 21, 2020.
Andrea Gacki,
Director, Office of Foreign Assets Control.
[FR Doc. 2020-21084 Filed 9-23-20; 8:45 am|
BILLING CODE 4810-AL—P
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DEPARTMENT OF VETERANS
AFFAIRS

48 CFR Parts 802, 809, 841, 842, and
852

RIN 2900-AQ38

VA Acquisition Regulation: Contractor
Qualifications; Acquisition of Utility
Services; and Contract Administration
and Audit Services

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending and updating
its VA Acquisition Regulation (VAAR)
in phased increments to revise or
remove any policy superseded by
changes in the Federal Acquisition
Regulation (FAR), to remove procedural
guidance internal to VA into the VA
Acquisition Manual (VAAM), and to
incorporate any new agency specific
regulations or policies. These changes
seek to streamline and align the VAAR
with the FAR and remove outdated and
duplicative requirements and reduce
burden on contractors. The VAAM
incorporates portions of the removed
VAAR as well as other internal agency
acquisition policy. VA will rewrite
certain parts of the VAAR and VAAM,
and as VAAR parts are rewritten, VA
will publish them in the Federal
Register. In particular, this rulemaking
revises VAAR concerning Contractor
Qualifications, Acquisition of Utility
Services, and Contract Administration
and Audit Services, and affected parts
Definitions of Words and Terms and
Solicitation Provisions and Contract
Clauses.

DATES: This rule is effective on October
26, 2020.

FOR FURTHER INFORMATION CONTACT: Mr.
Rafael Taylor, Senior Procurement
Analyst, Procurement Policy and
Warrant Management Services, 003A2A,
425 I Street NW, Washington, DC 20001,
(202) 382—2787. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION:

Background

On April 20, 2020, VA published a
proposed rule in the Federal Register
(85 FR 21811) which announced VA’s
intent to amend regulations for VAAR
Case RIN 2900-AQ38 (Parts 809, 841
and 842). VA provided a 60-day
comment period for the public to
respond to the proposed rule and
submit comments. The comment period
for the proposed rule ended on June 19,
2020 and VA received no comments.
This rule adopts as a final rule, without

changes, the proposed rule published in
the Federal Register on April 20, 2020.

Executive Orders 12866, 13563 and
13771

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts; and
equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. The Office of Information
and Regulatory Affairs has determined
that this rule is not a significant
regulatory action under Executive Order
12866.

VA’s impact analysis can be found as
a supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its Regulatory Impact
Analysis (RIA) are available on VA’s
website at http://www.va.gov/orpm/, by
following the link for “VA Regulations
Published from FY 2004 Through Fiscal
Year to Date.”

This rule is not an E.O. 13771
regulatory action because this rule is not
significant under E.O. 12866.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 44 U.S.C.
3507(a), an agency may not collect or
sponsor the collection of information,
nor may it impose an information
collection requirement unless it
displays a currently valid OMB control
number. See also 5 CFR 1320.8(b)(3)(vi).

This final rule contains one provision
constituting a collection of information
at 48 CFR 809.507—1 and 48 CFR
852.209-70 which require offerors on
solicitations for management support
and consulting services to advise, as
part of the firm’s offer, whether or not
award of the contract to the firm might
involve a conflict of interest and, if so,
to disclose all relevant facts regarding
the conflict. The information is used by
the contracting officer to determine
whether or not to award a contract to
the firm or, if a contract is to be awarded
despite a potential conflict, whether or
not additional contract terms and
conditions are necessary to mitigate the
conflict.

No new collection of information is
associated with this provision as a part
of this final rule. The information
collection requirement for 809.507-1
and 852.209-70 is currently approved
by OMB and has been assigned OMB
control number 2900-0418. This rule
amends this information collection
requirement to revise 809.507-1 to
designate 852.209—70 as a provision
instead of a clause. For the requested
administrative amendments to VAAR
852.209-70, as required by the
Paperwork Reduction Act of 1995 (at 44
U.S.C. 3507(d)), VA will submit this
information collection amendment to
OMB for its review.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility Act
(5 U.S.C. 601-612). This rulemaking
does not change VA’s policy regarding
small businesses, does not have an
economic impact to individual
businesses, and there are no increased
or decreased costs to small business
entities. On this basis, the final rule
would not have an economic impact on
a substantial number of small entities as
they are defined in the Regulatory
Flexibility Act, 5 U.S.C. 601-612.
Therefore, pursuant to 5 U.S.C. 605(b),
the initial and final regulatory flexibility
analysis requirements of 5 U.S.C. 603
and 604 as they do not apply.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments or on the private sector.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

List of Subjects

48 CFR Part 802
Government procurement.

48 CFR Part 809

Government procurement, Reporting
and recordkeeping requirements.


http://www.regulations.gov
http://www.regulations.gov
http://www.va.gov/orpm/
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48 CFR Part 841
Government procurement, Utilities.
48 CFR Part 842

Accounting, Government
procurement.

48 CFR Part 852

Government procurement, Reporting
and recordkeeping requirements.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Brooks D. Tucker, Acting Chief of Staff,
Department of Veterans Affairs,
approved this document on August 14,
2020, for publication.

Consuela Benjamin,
Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons set out in the
preamble, VA amends 48 CFR, parts
802, 809, 841, 842 and 852 as follows:

PART 802—DEFINITIONS OF WORDS
AND TERMS

m 1. The authority citation for part 802
continues to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1121(c)(3); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

802.101 [Amended]

m 2. Section 802.101 is amended to
remove the definitions for “Suspending
and Debarring Official (SDO)” and
“Suspension and Debarment Committee
(S&D Committee).”

PART 809—CONTRACTOR
QUALIFICATIONS

m 3. The authority citation for part 809
is revised to read as follows:

Authority: 38 U.S.C. 8127 and 8128; 40
U.S.C. 121(c); 41 U.S.C. 1702; and 48 CFR
1.301-1.304.

Subpart 809.1—Responsible
Prospective Contractors

809.104 and 809.104—2 [Removed]
m 4. Sections 809.104 and 809.104—2 are
removed.

Subpart 809.2 [Removed and
Reserved]

m 5. Subpart 809.2, consisting of
sections 809.201, 809.202, 809.204,

809.206, 809.206—1, and 809.270, is
removed and reserved.

m 6. Subpart 809.4 is revised to read as
follows:

Subpart 809.4—Debarment, Suspension,

and Ineligibility

Sec.

809.400

809.402

809.403 Definitions.

809.405 Effect of listing.

809.405—-1 Continuation of current
contracts.

809.405-2 Restrictions on subcontracting.

809.406 Debarment.

809.406—1 General.

809.406—2 Causes for debarment.

809.406—270 Additional causes for
debarment.

809.406—-3 Procedures.

809.406—4 Period of debarment.

809.407 Suspension.

809.407-1 General.

809.470 Fact-finding procedures.

Scope of subpart.
Policy.

809.400 Scope of subpart.

This subpart implements FAR subpart
9.4 and prescribes VA’s procedures and
related actions for the suspension and
debarment of contractors.

809.402 Policy.

(b) Statutory debarments pursuant to
the authority of 38 U.S.C. 8127(g),
Enforcement Penalties for
Misrepresentation, are mandatory when
the determination is made that a
business concern has willfully and
intentionally misrepresented its status
as a service-disabled, veteran-owned
small business (SDVOSB) or veteran-
owned small business (VOSB).

809.403 Definitions.

Suspension & Debarment (S&D)
Committee means a committee
authorized by the SDO to assist the SDO
with suspension and debarment related
matters.

Suspending and Debarring Official
(SDO) means the individual responsible
for final decisions regarding suspension
and debarment, as appointed by the
agency.

809.405 Effect of listing.

The authority under FAR 9.405(a),
9.405(d)(2), and 9.405(d)(3) to determine
whether to solicit from, evaluate bids or
proposals from, or award contracts to
contractors with active exclusions in the
System for Award Management (SAM)
is delegated to the Suspending and
Debarring Official (SDO). This authority
is further delegated to the HCAs, who
may delegate this authority, in writing,
to a designee.

809.405-1
contracts.
(a) Notwithstanding the suspension,
proposed debarment, or debarment of a

contractor, VA may continue contracts
or subcontracts in existence at the time
the contractor was suspended, proposed
for debarment, or debarred, unless the
cognizant head of the contracting
activity (HCA) directs otherwise.
Examples of factors to be considered
include, but are not limited to, potential
costs associated with a termination,
possible disruption to VA program
objectives, and integrity of VA
acquisition programs.

(b) Authority to make the
determinations under FAR 9.405-1(b) is
delegated to the SDO and is further
delegated to the HCA, who may delegate
this authority, in writing, to a designee.
The HCA or their designee must make
a written determination of the
compelling reasons in accordance with
FAR 9.405-1(b). Compelling reasons for
the purposes of FAR 9.405-1(b) include,
but are not limited to, urgency of the
need for new or continued work,
lengthy time period to acquire the new
work from other sources and meeting
estimated quantity for requirements
contracts.

Continuation of current

809.405-2 Restrictions on subcontracting.

Authority to make the written
determination required under FAR
9.405-2 consenting to a contractor’s use
of a subcontractor who is suspended,
proposed for debarment, or debarred is
delegated to the SDO. This authority is
further delegated to the HCA, who may
delegate this authority, in writing, to a
designee.

809.406 Debarment.

809.406-1 General.

(a) For the purposes of FAR 9.406-1,
the SDO’s authority includes
debarments pursuant to the Federal
Management Regulation at 41 CFR 102—
117.295. In addition to the factors listed
in FAR 9.406—1, the SDO may consider
the following examples before arriving
at a debarment decision:

(1) Whether the contractor had a
mechanism, such as a hotline, by which
employees could have reported
suspected instances of improper
conduct, and instructions in place that
encouraged employees to make such
reports; or

(2) Whether the contractor conducted
periodic reviews of company business
practices, procedures, policies, and
internal controls for compliance with
standards of conduct and the special
requirements of Government
contracting.
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(c) As provided in FAR 9.406—1(c),
authority to determine whether to
continue business dealings between VA
and a contractor suspended, proposed
for debarment, or debarred is delegated
to the SDO.

809.406—2 Causes for debarment.

809.406-270 Additional causes for
debarment.

(a) Discretionary causes. (1) In
addition to the causes listed in FAR
9.406-2 (a) through (c), the SDO may
debar contractors, based upon a
preponderance of the evidence (as
defined at FAR 2.101), for the
Government’s protection, for—

(i) Any deliberate violation of the
limitation on subcontracting clause
requirements for acquisitions under
subpart 819.70; or

(ii) Failure to observe the material
provisions of a voluntary exclusion or
an administrative agreement.

(2) The period of debarment shall be
commensurate with the seriousness of
the action.

(b) Statutory cause. (1) Pursuant to 38
U.S.C. 8127(g), Enforcement Penalties
for Misrepresentation, the SDO shall
debar, from contracting with VA, for a
period of not less than five years, any
business concern that has willfully and
intentionally misrepresented the status
of that concern as a small business
concern owned and controlled by
Veterans or as a small business concern
owned and controlled by service-
disabled Veterans.

(2) Debarment of a business concern
pursuant to 38 U.S.C. 8127(g) shall
include the debarment of all principals
in the business concern. Debarment
shall be for a period of not less than five

ears.

(3) “Willful and intentional”
misrepresentations, for the purpose of
debarment actions taken pursuant to 38
U.S.C. 8127(g), are defined as deliberate
misrepresentations concerning the
status of the concern as a small business
concern owned and controlled by
Veterans or as a small business concern
owned and controlled by service-
disabled Veterans as supported by the
preponderance of evidence. Examples of
a preponderance of evidence for
deliberate misrepresentation of SDVOSB
and/or VOSB status include but are not
limited to: Criminal convictions, plea
agreements, deferred prosecution
agreements, Board of Contract Appeals
decisions, and admissions of guilt.

809.406-3 Procedures.

(a) Any individual may submit a
referral to debar an individual or
contractor to the SDO or to the S&D
Committee. The referral for debarment

shall be supported with evidence of a
cause for debarment listed in FAR
9.406-2, or 809.406—2. The SDO shall
forward referrals for debarment to the
S&D Committee. If the referring
individual is a VA employee and the
referral for debarment is based on
possible criminal or fraudulent
activities, the VA employee shall also
refer the matter to the VA Office of
Inspector General.

(b) When the S&D Committee finds
preponderance of the evidence for a
cause for debarment, as listed in FAR
9.406-2 or 809.406-2, it shall prepare a
recommendation and draft notice of
proposed debarment for the SDO’s
consideration.

(c) VA shall send the notice of
proposed debarment to the last known
address of the individual or contractor,
the individual or contractor’s counsel,
or agent for service of process, by
certified mail, return receipt requested,
or any other means that allows for
confirmation of delivery. In the case of
a contractor, VA may send the notice of
proposed debarment to any partner,
principal, officer, director, owner or co-
owner, or joint venture. The S&D
Committee concurrently shall list the
appropriate parties as excluded in the
SAM in accordance with FAR 9.404.

(d) If VA does not receive a reply from
the contractor within 30 days after
sending the notice of proposed
debarment, the S&D Committee shall
prepare a recommendation and refer the
case to the SDO for a decision on
whether or not to debar based on the
information available.

(e) If VA receives a reply from the
contractor within 30 days after sending
the notice of proposed debarment, the
S&D Committee shall consider the
information in the reply before the S&D
Committee makes its recommendation
to the SDO.

(f) The S&D Committee, upon the
request of the contractor proposed for
debarment, shall, as soon as practicable,
allow the contractor an opportunity to
appear before the S&D Committee to
present information or argument
personally or through a representative.
The contractor may supplement the oral
presentation with written information
and argument. VA shall conduct the
proceeding in an informal manner and
without requirement for a transcript.

(g) If the S&D Committee finds the
contractor’s or individual’s submission
in opposition to the proposed
debarment raises a genuine dispute over
facts material to the proposed
debarment and the debarment action is
not based on a conviction or civil
judgment, the S&D Committee shall
submit to the SDO the information

establishing the dispute of material
facts. If the SDO agrees there is a
genuine dispute of material facts, the
SDO shall refer the dispute to a designee
for a resolution pursuant to 809.470,
Fact-finding procedures. The S&D
Committee shall provide the contractor
or individual the disputed material
fact(s). Decisions and determinations of
VA'’s Center for Verification and
Evaluation (CVE) or Office of Small and
Disadvantaged Business Utilization
(OSDBU), such as status protest
decisions, and size determinations of
the SBA shall not be subject to dispute
or fact-finding in proposed debarment
actions. The S&D Committee and SDO
shall accept these decisions and
determinations as resolved facts.

(h) If the proposed debarment action
is based on a conviction or civil
judgment, or if there are no disputes
over material facts, or if any disputes
over material facts have been resolved
pursuant to 809.470, Fact-finding
procedures, the SDO shall make a
decision on the basis of all information
available including any written findings
of fact submitted by the designated fact
finder, and oral or written agreements
presented or submitted to the S&D
Committee by the contractor.

(i) In actions processed under FAR
9.406 where no suspension is in place
and where fact finding is not required,
the VA shall make the final decision on
the proposed debarment within 30
working days after receipt of any
information and argument submitted by
the contractor, unless the SDO extends
this period for a good cause.

(j) In actions processed under
809.406—270(b), the SDO notifies the
individuals and/or contractors of the
determination of willful and intentional
misrepresentation in the notice of
proposed debarment. VA shall issue the
final decision, removing or upholding
the determination, within 90 days after
SDO’s determination of willful and
intentional misrepresentation.

809.406—4 Period of debarment.

(a) The SDO will base the period of
debarment on the circumstances
surrounding the cause(s) for debarment.

(b) The SDO may remove a debarment
imposed under FAR 9.406, amend its
scope, or reduce the period of
debarment based on a S&D Committee
recommendation if—

(1) VA has debarred the contractor;
and

(2) The debarring official concurs
with documentary evidence submitted
by or on behalf of the contractor setting
forth the appropriate grounds for
granting relief. Appropriate grounds
include newly discovered material
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evidence, reversal of a conviction, bona
fide change of ownership or
management, elimination of the cause
for which debarment was imposed, or
any other appropriate grounds.

(c) The period of debarment for
willful and intentional
misrepresentations of SDVOSB or VOSB
status pursuant to 809.406—270(b) shall
not be less than 5 years.

809.407 Suspension.

809.407-1 General.

(a) As provided in FAR 9.407-1(d),
authority to determine whether to
continue business dealings between VA
and a suspended contractor is delegated
to the HCAs. Compelling reasons
include, but are not limited to, urgency
of the need for new or continued work,
lengthy time period to acquire the new
work from other sources, and meeting
estimated quantities for requirements
contracts.

(b) For the purposes of FAR 9.407-1,
the SDO is the suspending official under
the Federal Management Regulation at
41 CFR 102-117.295.

809.407-3 Procedures.

(a) Any individual may submit a
referral to suspend an individual or
contractor to the SDO or to the S&D
Committee. Referrals shall include
supporting evidence of a cause for
suspension listed in FAR 9.407-2. The
SDO shall forward the referral to the
S&D Committee. If the referring
individual is a VA employee and the
referral for suspension is based on
possible criminal or fraudulent
activities, the VA employee shall also
refer the matter to the VA Office of
Inspector General.

(b) When the S&D Committee finds
adequate evidence of a cause for
suspension, as listed in FAR 9.407-2, it
shall prepare a recommendation and
draft notice of suspension for the SDO’s
consideration.

(c) VA shall send the notice of
suspension to the last known address of
the individual or contractor, the
individual or contractor’s counsel, or
agent for service of process, by certified
mail, return receipt requested, or any
other means that allows for
confirmation of delivery. In the case of
a contractor, VA may send the notice of
suspension to any partner, principal,
officer, director, owner or co-owner, or
joint venture. The S&D Committee
concurrently shall list the appropriate
parties as excluded in SAM in
accordance with FAR 9.404.

(d) If VA receives a reply from the
contractor within 30 days after receipt
of the notice of suspension, the S&D

Committee shall consider the
information in the reply before the
Committee makes further
recommendations to the SDO. The S&D
Committee, upon the request of a
suspended contractor, shall, as soon as
practicable, allow the contractor an
opportunity to appear before the S&D
Committee to present information or
argument personally or through a
representative. The contractor may
supplement the oral presentation with
written information and argument. The
proceeding will be conducted in an
informal manner and without
requirement for a transcript.

(e) For the purposes of FAR 9.407—
3(b)(2), Decision making process, in
actions not based on an indictment, if
the S&D Committee finds that the
contractor’s submission in opposition to
the suspension raises a genuine dispute
over facts material to the suspension,
the S&D Committee shall submit to the
SDO the information establishing the
dispute of material facts. However, the
S&D Committee may first coordinate
any further proceeding regarding the
material facts in dispute with the
Department of Justice or with a State
prosecuting authority in a case
involving a State jurisdiction. VA shall
take no further action to determine
disputed material facts pursuant to this
section or 809.470 if the Department of
Justice or a State prosecuting authority
advises VA in writing that additional
proceedings to make such a
determination would prejudice Federal
or State legal proceedings.

(f) If the SDO agrees that there is a
genuine dispute of material facts, the
SDO shall refer the dispute to the
designee for resolution pursuant to
809.470.

809.470 Fact-finding procedures.

The provisions of this section
constitute the procedures to be used to
resolve genuine disputes of material fact
pursuant to 809.406—3 and 809.407-3 of
this subpart. The SDO shall appoint a
designee to conduct the fact-finding.
OGC shall represent VA at any fact-
finding hearing and may present
witnesses for VA and question any
witnesses presented by the contractor.
The proceedings before the fact-finder
will be limited to a finding of the facts
in dispute, as determined by the SDO.
The fact-finder shall establish the date
for the fact-finding hearing, normally to
be held within 30 days after the S&D
Committee notifies the contractor or
individual that the SDO has established
a genuine dispute of material fact(s)
exists.

(a) The Government’s representative
and the contractor will have an

opportunity to present evidence
relevant to the material fact(s) identified
by the SDO. The contractor or
individual may appear in person or
through a representative at the fact-
finding hearing. The contractor or
individual may submit documentary
evidence, present witnesses, and
confront any person the agency
presents.

(b) Witnesses may testify in person.
Witnesses will be reminded of the
official nature of the proceedings and
that any false testimony given is subject
to criminal prosecution. Witnesses are
subject to cross-examination. Hearsay
evidence may be presented and will be
given appropriate weight by the fact-
finder.

(c) The proceedings shall be
transcribed and a copy of the transcript
shall be made available at cost to the
contractor upon request, unless the
contractor and the fact-finder, by mutual
agreement, waive the requirement for a
transcript.

(d) The fact-finder shall determine the
disputed fact(s) by a preponderance of
the evidence for proposed debarments,
and by adequate evidence for
suspensions. Written findings of fact
shall be prepared by the fact-finder. A
copy of the findings of fact shall be
provided to the SDO, the Government’s
representative, and the contractor or
individual. The SDO will consider the
written findings of fact in the decision
regarding the suspension or proposed
debarment.

Subpart 809.5—O0rganizational and
Consultant Conflicts of Interest

809.503 [Removed]
m 7. Section 809.503 is removed.

809.504 [Removed]

m 8. Section 809.504 is removed.
m 9. Section 809.507—1 is revised to read
as follows:

809.507-1 Solicitation provisions.

(a) While conflicts of interest may not
presently exist, award of certain types of
contracts may create potential future
organizational conflicts of interest (see
FAR 9.508 for examples). If a
solicitation may create a potential future
organizational conflict of interest, the
contracting officer shall insert a
provision in the solicitation imposing
an appropriate restraint on the
contractor’s eligibility for award of
contracts in the future. Under FAR
9.507-1, the restraint must be
appropriate to the nature of the conflict
and may exclude the contractor from
award of one or more contracts in the
future.
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(b) The provision at 852.209-70,
Organizational Conflicts of Interest,
must be included in any solicitation for
the services addressed in FAR 9.502.

PART 841—ACQUISITION OF UTILITY
SERVICES

m 10. The authority citation for part 841
is revised to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1702; and 48 CFR 1.301-1.304.

Subpart 841.1—General

841.100 [Removed]

W 11. Section 841.100 is removed.

W 12. Section 841.102 is added to read
as follows:

841.102 Applicability.

(a) This part applies to purchases of
utility services from nonregulated and
regulated utility suppliers when a
delegation of authority from GSA for
those services is requested and
obtained.

(b)(4) The acquisition of energy, such
as electricity, and natural or
manufactured gas, when purchased as a
commodity is considered to be
acquisitions of supplies rather than
utility services as described in FAR part
41.

841.103 [Removed]
m 13. Section 841.103 is removed.

Subpart 841.2 [Removed and reserved]

m 14. Subpart 841.2, consisting of
sections 841.100 and 841.103, is
removed and reserved.

m 15. Subpart 841.5 is added to read as
follows:

Subpart 841.5—Solicitation Provision
and Contract Clauses

841.501 Solicitation provision and
contract clauses.

841.501-70 Disputes—Utility contracts.

The contracting officer shall insert the
clause at 852.841-70, Disputes—Utility
Contracts, in solicitations and contracts
for utility services subject to the
jurisdiction and regulation of a utility
rate commission.

PART 842—CONTRACT
ADMINISTRATION AND AUDIT
SERVICES

m 16. The authority citation for part 842
continues to read as follows:

Authority: 40 U.S.C. 121(c); 41 U.S.C.
1702; and 48 CFR 1.301-1.304.

m 17. Section 842.000 is revised to read
as follows:

842.000 Scope of part.

This part prescribes policies and
procedures for contract administration
and audit services for all Department of
Veterans Affairs (VA) contracting
activities.

m 18. Section 842.070 is revised to read
as follows:

842.070 Definitions.

As used in this part—

Contract administration means
Government actions taken after contract
award to obtain compliance with such
contract requirements as timely delivery
of supplies or services, acceptance,
payment, and closing of the contract.
These actions include, but are not
limited to, technical, financial, audit,
legal, administrative, and managerial
services in support of the contracting
officer. It may include additional tasks
requested of designated contract
administration offices within VA in
support of pre-award activities for
solicitations issued by or awarded by
other contracting activities through
Interagency Acquisitions.

Administrative Contracting Officer
Letter of Delegation means a delegation
of functions as set forth in FAR 42.202,
42.302 and 842.271, Administrative
Contracting Officer’s role in contract
administration and delegated functions,
that is issued by a contracting officer to
delegate certain contract administration
or specialized support services.

Subpart 842.1 [Removed and reserved]

m 19. Subpart 842.1, consisting of
sections 842.101 and 842.102, is
removed and reserved.

m 20. Subpart 842.2 is added to read as
follows:

Subpart 842.2—Contract Administration

Services

Sec.

842.270 Contracting Officer’s
Representatives’ role in contract
administration.

842.271 Administrative Contracting
Officer’s role in contract administration
and delegated functions.

842.272 Contract clause for Government
construction contract administration.

842.270 Contracting Officer’s
Representatives’ role in contract
administration.

(a) A contracting officer may
designate a qualified person to be the
Contracting Officer’s Representative
(COR) for the purpose of performing
certain technical functions in
administering a contract.

(b) The COR acts solely as a technical
representative of the contracting officer
and is not authorized to perform any

function that results in a change in the
scope, price, terms or conditions of the
contract.

(c) A COR designation must be made
in writing by the contracting officer. The
designation shall identify the
responsibilities and limitations of the
COR. A copy of the designation must be
furnished to the contractor and the
Administrative Contracting Officer
(ACO), if separately assigned.

842.271 Administrative Contracting
Officer’s role in contract administration and
delegated functions.

(a) Contracting officers are authorized
to delegate certain contract
administration or specialized support
services in accordance with FAR 42.202
and 42.302 to cognizant VA
administrative contracting officers.

(b) The Administrative Contracting
Officer’s authority is limited to the
actions detailed in the delegation.

(c) These delegations of authority
shall be set forth in a written
Administrative Contracting Officer
(ACO) Letter of Delegation issued by the
contracting officer to the accepting
contract administration office and
designated administrative contracting
officer. The ACO Letter of Delegation
shall contain the information required
in FAR 42.202(a) through (c) and
identify the responsibilities and
limitations of the ACO. A copy of the
delegation will be furnished to the
contractor and the ACO.

(d) The contracting officer shall insert
the clause at 852.242-71,
Administrative Contracting Officer, in
solicitations and contracts expected to
exceed the micro-purchase threshold.

842.272 Contract clause for Government
construction contract administration.

The contracting officer shall insert the
clause at 852.242-70, Government
Construction Contract Administration,
in solicitations and contracts for
construction expected to exceed the
micro-purchase threshold, when
contract administration is delegated.

m 21. Section 842.705 is revised to read
as follows:

842.705 Final indirect cost rates.

Except when the quick-closeout
procedures described in FAR 42.708 are
used, contracting officers shall request
contract audits on proposed final
indirect cost rates and billing rates for
use in cost reimbursement and fixed-
price incentive contracts as prescribed
in FAR subpart 42.7.
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Subpart 842.8 [Removed and reserved]

m 22. Subpart 842.8, consisting of
sections 842.801, 842.801-70, and
842.803, is removed and reserved.

Subpart 842.12—Novation and
Change-of-Name Agreements

m 23. Section 842.1202 is added to read
as follows:

842.1202 Responsibility for executing
agreements.

To avoid duplication of effort on the
part of VA contracting offices in
preparing and executing agreements to
recognize a change of name or successor
in interest involving multiple contracts
issued by VA activities, only one
agreement will be prepared and
executed between the Government and
the parties (transferor and transferee)
and will be processed as forth in FAR
42.1203. The Office of Acquisition and
Logistics, Risk Management and
Compliance Service will, in each case,
designate a cognizant HCA responsible
for assigning a contracting officer. The
designated contracting officer shall be
responsible for taking all necessary and
appropriate actions with respect to
either recognizing or not recognizing a
successor in interest or recognizing a
change of name agreement and
processing and executing the
agreements as set forth in VA
procedures.

842.1203 [Removed]
W 24. Section 842.1203 is removed.

PART 852—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 25. The authority citation for part 852
continues to read as follows:

Authority: 38 U.S.C. 8127-8128, and 8151—
8153; 40 U.S.C. 121(c); 41 U.S.C. 1121(c)(3),
41 U.S.C. 1303; 41 U.S.C. 1702; and 48 CFR
1.301 through 1.304.

Subpart 852.2—Texts of Provisions
and Clauses

W 26. Section 852.209-70 is revised to
read as follows:

852.209-70 Organizational Conflicts of
Interest.

As prescribed in 809.507—1(b), insert
the following provision:

Organizational Conflicts of Interest
(OCT 2020)

(a) It is in the best interest of the
Government to avoid situations which
might create an organizational conflict
of interest or where the Offeror’s
performance of work under the contract

may provide the Contractor with an
unfair competitive advantage. The term
“organizational conflict of interest”
means that because of other activities or
relationships with other persons, a
person is unable to render impartial
assistance or advice to the Government,
or the person’s objectivity in performing
the contract work is or might be
otherwise impaired, or the person has
an unfair competitive advantage.

(b) The Offeror shall provide a
statement with its offer which describes,
in a concise manner, all relevant facts
concerning any past, present, or
currently planned interest (financial,
contractual, organizational, or
otherwise) or actual or potential
organizational conflicts of interest
relating to the services to be provided
under this solicitation. The Offeror shall
also provide statements with its offer
containing the same information for any
consultants and subcontractors
identified in its proposal and which will
provide services under the solicitation.
The Offeror may also provide relevant
facts that show how its organizational
and/or management system or other
actions would avoid or mitigate any
actual or potential organizational
conflicts of interest.

(c) Based on this information and any
other information solicited or obtained
by the Contracting Officer, the
Contracting Officer may determine that
an organizational conflict of interest
exists which would warrant
disqualifying the Contractor for award
of the contract unless the organizational
conflict of interest can be mitigated to
the Contracting Officer’s satisfaction by
negotiating terms and conditions of the
contract to that effect. If the conflict of
interest cannot be mitigated and if the
Contracting Officer finds that it is in the
best interest of the United States to
award the contract, the Contracting
Officer shall request a waiver in
accordance with FAR 9.503.

(d) Nondisclosure or
misrepresentation of actual or potential
organizational conflicts of interest at the
time of the offer or arising as a result of
a modification to the contract, may
result in the termination of the contract
at no expense to the Government.

(End of Provision)

m 27. Section 852.241-70 is added to
read as follows:

852.241-70 Disputes—Utility Contracts.
As prescribed in 841.501-70, insert

the following clause:

Disputes—Ultility Contracts (SEP 2020)

a) Definition. As used in this clause,
Independent regulatory body means the

Federal Energy Regulatory Commission,
a state-wide agency, or an agency with
less than state-wide jurisdiction when
operating pursuant to state authority.
The body has the power to fix, establish,
or control the rates and services of
utility suppliers.

(b) Independent Regulatory Body
determinations. The requirements of the
Disputes clause at FAR 52.233-1 are
supplemented to provide that matters
involving the interpretation of tariffed
retail rates, tariff rate schedules, and
tariffed terms provided under this
contract are subject to any
determinations by the independent
regulatory body having jurisdiction.

(End of Clause)

m 28. Section 852.242-70 is revised to
read as follows:

852.242-70 Government Construction
Contract Administration.

As prescribed in 842.272, insert the
following clause. This is a fill-in clause.

Government Construction Contract
Administration (OCT 2020)

(a) Contract administration functions
set forth in FAR 42.302 are hereby
delegated to:

[Insert name and office address of
Contracting Officer]

[Note: If any of the functions set forth
in FAR 42.302 are to be retained by the
Contracting Officer, identify those as
well with the notation: “With the
exception of the following contract
administration functions:
Delete this notation if not requ1red ]

(b) The following functions will be
retained by the Contracting Officer or
Administrative Contracting Officer
(ACO) and are not redelegable to
Resident Engineers:

(1) Award of contract modifications
either through supplemental agreements
or change orders that exceed the ACO’s
appointed warrant limitations.

(2) Issuance of default letters.

(3) Issuance of Cure or Show-Cause
Notices.

(4) Suspension of work letters and/or
modifications.

(5) Issuance of Contracting Officer
final determination letters.

(6) Issuance of termination notices.

(7) Authorization of final payment.

(c) The work will be under the
direction of a Department of Veterans
Affairs Contracting Officer, who may
designate another VA employee to act as
resident engineer at the construction
site who possesses limited warranted
authority.

(d) Except as provided below, the
resident engineer’s directions will not
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conflict with or change contract
requirements. Within the limits of any
specific authority delegated by the
Contracting Officer, the resident
engineer may, by written direction,
make changes in the work. The
Contractor shall be advised of the extent
of such authority prior to execution of
any work under the contract.

(e) The Contracting Officer or an
Administrative Contracting Officer
identified in paragraph (a) may further
delegate limited authority and
specialized support services
responsibilities below to the following
warranted Resident Engineer personnel
on site, not to exceed the dollar value
and threshold of their warrant:

[Insert name and office address of
Resident Engineer with limited
authority]

(1) Conduct post-award orientation
conferences.

(2) Issue administrative changes (see
FAR 43.101) correcting errors or
omissions, contractor address, facility or
activity code, remittance address,
computations which do not required
additional contract funds, and other
such changes.

(3) For actions not to exceed $ [Insert
dollar amount] negotiate and execute
supplemental agreements resulting from
change orders issued under the Changes
clause.

(4) Negotiate and execute
supplemental agreements changing
contract delivery schedules where the
time extension does not exceed [Insert
number] calendar days.

(End of Clause)

W 29. Section 852.242-71 is added to
read as follows:

852.242-71
Officer.

As prescribed in 842.271, insert the
following clause:

Administrative Contracting

Administrative Contracting Officer
(OCT 2020)

The Contracting Officer reserves the
right to designate an Administrative
Contracting Officer (ACO) for the
purpose of performing certain tasks/
duties in the administration of the
contract. Such designation will be in
writing through an ACO Letter of
Delegation and will identify the
responsibilities and limitations of the
ACO. A copy of the ACO Letter of
Delegation will be furnished to the
Contractor.

(End of Clause)

[FR Doc. 2020-18172 Filed 9-23-20; 8:45 am]
BILLING CODE 8320-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Chapters Il, lll, and VI
[RTID 0648—-XA387]

Plan for Periodic Review of
Regulations

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Request for comments.

SUMMARY: NMFS announces the
availability of a list of the rules it is
reviewing, as required, under section
610 of the Regulatory Flexibility Act.
We are required to notify the public of
our review of existing regulations that
we have determined had, or will have,
a significant impact on a substantial
number of small entities, such as small
businesses, small organizations, and
small governmental jurisdictions. The
intended effect of this notice is to
inform the public of the rules under
review, to outline NMFS’ review
process, and to provide an opportunity
to comment.

DATES: Written comments must be
received by October 26, 2020.
ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2020-0128, by the following
method:

o Electronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
http://www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2020-
0128, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

Instructions: Comments must be
submitted by the above method to
ensure that the comments are received,
documented, and considered by NMFS.
Comments sent by any other method, to
any other address or individual, or
received after the end of the comment
period, may not be considered. All
comments received are a part of the
public record and will generally be
posted for public viewing on
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.) submitted
voluntarily by the sender will be
publicly accessible. Do not submit
confidential business information, or
otherwise sensitive or protected
information. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

FOR FURTHER INFORMATION CONTACT: Tara
Scott, Industry Economist, (301) 427—
8579.

SUPPLEMENTARY INFORMATION:

Background

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires that
Federal agencies, including NMFS, take
into account how their regulations affect
“small entities,” including small
businesses, small Governmental
jurisdictions, and small organizations.
Under the RFA, we must either prepare
a Regulatory Flexibility Analysis or
certify that the regulation, if put in
place, will not have a significant
economic impact on a substantial
number of small entities. This
requirement has been in place for any
regulation proposed after January 1,
1981. Section 602 of the RFA requires
that NMFS issue an Agenda of
Regulations identifying rules under
development that are likely to have a
significant economic impact on a
substantial number of small entities.

Section 610 of the RFA requires
Federal agencies to review existing
regulations. It requires that NMFS
publish a plan in the Federal Register
explaining how it will review its
existing regulations, which have or will
have a significant economic impact on
a substantial number of small entities.
Regulations that became effective after
January 1, 1981, must be reviewed
within 10 years of the publication date
of the final rule. Section 610(c) requires
that we annually publish a list of final
rules we will review during the
succeeding 12 months in the Federal
Register. The list must describe, explain
the need for, and provide the legal basis
for the rules being reviewed, as well as
invite public comment on the rules
contained in the list.

Criteria for Review of Existing
Regulations

The purpose of the required review is
to determine whether existing rules
should be left unchanged, or whether
they should be revised or rescinded to
minimize significant economic impacts
on a substantial number of small
entities, consistent with the objectives
of other applicable statutes. In deciding
whether change is necessary, the RFA
establishes five factors that NMFS must
consider:

(1) Whether the rule is still needed;

(2) What type of complaints or
comments were received concerning the
rule from the public;

(3) The complexity of the rule;

(4) How much the rule overlaps,
duplicates or conflicts with other


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0128
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0128
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0128
http://www.regulations.gov
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Federal rules, and, to the extent feasible,
with State and local governmental rules;
and

(5) How long it has been since the rule
has been evaluated or how much the
technology, economic conditions, or
other factors have changed in the area
affected by the rule.

Plan for Periodic Review of Rules

We will ensure that all rules, which
have or will have a significant economic
impact on a substantial number of small
entities, are reviewed within 10 years of
the year in which they were originally
issued. Below is the list of rules, and
their summaries, issued between
January 1, 2011, and December 31, 2013,
that we will be reviewing during 2020.
We anticipate completing the reviews
for all of these rules by March 31, 2021:

1. Pacific Halibut Fisheries; Guided
Sport Charter Vessel Fishery for Halibut;
Recordkeeping and Reporting. RIN
0648-AY38 (76 FR 6567; February 7,
2011). The final rule amended the
recordkeeping and reporting
requirements for the Pacific halibut
guided sport fishery in International
Pacific Halibut Commission Regulatory
Area 2C (Southeast Alaska) and Area 3A
(Central Gulf of Alaska). These
regulations revised the Federal
requirements for submission of Alaska
Department of Fish and Game Saltwater
Sport Fishing Charter Trip Logbook data
sheets, modified the logbook recording
requirements, and added a definition of
fishing week. This action was necessary
to improve consistency between Federal
and State of Alaska requirements for the
submission of the logbook data sheets
and address recent changes by the State
to the logbook reporting format. This
action was intended to achieve the
halibut fishery management goals of the
North Pacific Fishery Management
Council and to support the conservation
and management provisions of the
Northern Pacific Halibut Act of 1982.

2. Fisheries of the Exclusive Economic
Zone Off Alaska; Gulf of Alaska License
Limitation Program. RIN 0648-AY42 (76
FR 15826; March 22, 2011). The final
rule implemented Amendment 86 to the
Fishery Management Plan (FMP) for
Groundfish of the Gulf of Alaska. This
action added a Pacific cod endorsement
on licenses issued under the License
Limitation Program (LLP) in specific
management areas if those licenses had
been used on vessels that met minimum
recent landing requirements using non-
trawl gear, commonly known as fixed
gear. This action exempted vessels that
use jig gear from the requirement to
hold an LLP license, modified the
maximum length designation on a
specific set of fixed gear licenses, and

allows entities representing specific
communities to receive a limited
number of fixed-gear licenses with
Pacific cod endorsements. This action
was intended to promote the goals and
objectives of the Magnuson-Stevens
Fishery Conservation and Management
Act (MSA), the Fishery Management
Plan, and other applicable law.

3. Fisheries of the Northeastern
United States; Atlantic Bluefish Fishery;
2011 Atlantic Bluefish Specifications;
Regulatory Amendment. RIN 0648-
BA26 (76 FR 17789; March 31, 2011).
NMFS issued final specifications for the
2011 Atlantic bluefish fishery, including
total allowable landings (TAL), a
commercial quota and recreational
harvest limit, and a recreational
possession limit. The intent of this
action was to establish the allowable
2011 harvest levels and other
management measures to achieve the
target fishing mortality rate (F),
consistent with the Atlantic Bluefish
FMP. The final rule also amended the
bluefish regulations that specify the
process for setting the annual TAL and
target F to more clearly reflect the intent
of the FMP. This action was conducted
by NMFS under the authority of the
MSA.

4. Endangered and Threatened
Species: Designation of Critical Habitat
for Cook Inlet Beluga Whale; Final Rule.
RIN 0648-AX50 (76 FR 20179; April 11,
2011). This rule designated critical
habitat for the Cook Inlet beluga whale
(Delphinapterus leucas) distinct
population segment (DPS) under the
Endangered Species Act (ESA). Two
areas were designated, comprising 7,800
square kilometers (km2) (3,013 square
miles (mi2) of marine habitat. In
developing this rule, NMFS considered
public and peer review comments, as
well as economic impacts and impacts
to national security. NMFS decided in
the final rule to exclude the Port of
Anchorage in consideration of national
security interest. Additionally, portions
of military lands were determined to be
ineligible for designation as critical
habitat.

5. Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the Northeastern
United States; Northeast (NE)
Multispecies Fishery; Framework
Adjustment 45; Final Rule and Interim
Final Rule. RIN 0648-BA27 (76 FR
23042; April 25, 2011). This final rule
partially approved Framework
Adjustment (FW) 45 to the NE
Multispecies FMP and implements the
approved measures. FW 45 was
developed by the New England Fishery
Management Council (Council) to make
adjustments necessary to ensure that

conservation and management
objectives of the FMP, including
preventing overfishing, rebuilding
overfished stocks, achieving optimum
yield (OY), and minimizing the
economic impact of management
measures on affected vessels, were being
met in accordance with the MSA.
Specifically, this action revised the
biological reference points and stock
status for pollock, updated annual catch
limits (ACL) for several stocks for
fishing years (FYs) 2011-2012, adjusted
the rebuilding program for Georges Bank
(GB) yellowtail flounder, increased
scallop vessel access to the Great South
Channel Exemption Area, approved five
new sectors, modified the existing
dockside and at-sea monitoring
requirements, revised several sector
administrative provisions, established a
Gulf of Maine (GOM) Cod Spawning
Protection Area, and refined measures
affecting the operations of NE
multispecies vessels fishing with
handgear. This action approved the
Council’s proposed FY 2011 U.S./
Canada Management Area total
allowable catch (TAC), acceptable
biological catch (ABC), and ACL for GB
yellowtail flounder, but replaced them
with new catch limits for this stock
through a parallel emergency action,
included as part of this final rule, based
on the International Fisheries
Agreement Clarification Act (IFACA)
that provided new flexibility in setting
catch limits for this stock. In addition,
this action disapproved a measure to
delay fishing industry responsibility for
paying for at-sea monitoring coverage
costs in FY 2012. This action was
necessary to ensure that the fishery is
managed on the basis of the best
available science, to comply with the
ABC control rules adopted in
Amendment 16 to the FMP, and to
enhance the viability of the fishery. This
action was conducted by NMFS under
the authority of the MSA.

6. Fisheries Off West Coast States:
Pacific Coast Groundfish Fishery;
Biennial Specifications and
Management Measure. RIN 0648—-BA01
(76 FR 27508; May 11, 2011). This final
rule established the 2011-2012 harvest
specifications for most of the species in
the groundfish fishery and management
measures for that fishery off the coasts
of Washington, Oregon, and California
consistent with the MSA and the Pacific
Coast Groundfish Fishery Management
Plan (PCGFMP). This rule also
established, under emergency authority
in section 305 of the MSA, harvest
specifications for eight overfished
species, and for flatfish. Emergency
authority was being invoked to
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implement measures that were included
in Amendment 165 to the PCGFMP,
which NMFS disapproved in December
2010. These included a new rebuilding
plan for petrale sole, revised rebuilding
plans for the remaining seven
overfished species, and revised status
determination criteria and
precautionary harvest control rule for
flatfish.

7. Fisheries of the Northeastern
United States; Northeast Skate Complex
Fishery; Framework Adjustment 1. RIN
0648-BA91 (76 FR 28328; May 17,
2011). This final rule implemented
approved measures in Framework
Adjustment 1 to the Northeast Skate
Complex Fishery Management Plan.
Framework Adjustment 1 was
developed by the New England Fishery
Management Council (Council) to adjust
the possession limits for the skate wing
fishery in order to slow the rate of skate
wing landings, so that the available TAL
was taken by the fishery over a longer
duration in the FY than occurred in FY
2010, thus ensuring a steady market
supply. The action also allowed vessels
that process skate wings at sea to land
skate carcasses for sale into the bait
market, without counting the carcass
landings against the TAL (skate wings
are already converted to live weight for
monitoring). Although recommended by
the Council as part of Framework 1, this
final rule announced that NMFS had
disapproved a proposal to increase the
incidental possession limit for skate
wings that would have applied after the
skate wing possession limit trigger was
reached. This final rule did not adjust
the skate fishery specifications for FY
2011. This action was conducted by
NMFS under the authority of the MSA.

8. Fisheries of the Northeastern
United States; Monkfish; Amendment 5.
RIN 0648-AX70 (76 FR 30265; May 25,
2011). This final rule implemented
measures that were approved in
Amendment 5 to the Monkfish FMP.
The New England and Mid-Atlantic
Fishery Management Councils
developed Amendment 5 to bring the
FMP into compliance with the ACL and
accountability measure (AM)
requirements of the MSA. This rule
established the mechanisms for
specifying ACLs and AMs and set the
ACT and associated measures for days-
at-sea (DAS) and trip limits for the
Southern Fishery Management Area.
NMFS disapproved the proposed ACT,
and associated measures, for the
Northern Fishery Management Area on
the grounds that they were not
consistent with the most recent
scientific advice. This final rule
implemented three additional
Amendment 5 management measures to

promote efficiency and reduce waste,
bring the biological and management
reference points in the Monkfish FMP
into compliance with revised National
Standard 1 Guidelines, and made one
correction to the monkfish weight
conversion factors.

9. Fisheries of the Exclusive Economic
Zone Off Alaska: Bering Sea and
Aleutian Islands Crab Rationalization
Program. RIN 0648-BA11 (76 FR 35781;
June 20, 2011). NMFS issued regulations
to implement Amendment 37 to the
Fishery Management Plan for Bering
Sea/Aleutian Islands King and Tanner
Crabs FMP. This action amended the
Bering Sea/Aleutian Islands Crab
Rationalization Program by establishing
a process for eligible contract signatories
to request that NMFS exempt holders of
West-designated individual fishing
quota (IFQ) and individual processor
quota (IPQ) in the Western Aleutian
Islands golden king crab fishery from
the West regional delivery requirements.
Federal regulations require West-
designated golden king crab IFQ to be
delivered to a processor in the West
region of the Aleutian Islands with an
exact amount of unused West-
designated IPQ. However, sufficient
processing capacity may not be
available each season. This rule was
necessary to prevent disruption to the
Western Aleutian Islands golden king
crab fishery, while providing for the
sustained participation of
municipalities in the region. This action
was intended to promote the goals and
objectives of the MSA, the FMP, and
other applicable law.

10. Atlantic Highly Migratory Species
(HMS): Atlantic Bluefin Tuna Quotas
and Atlantic Tuna Fisheries
Management Measures. RIN 0648-BA65
(76 FR 39019; July 5, 2011). NMFS
modified Atlantic bluefin tuna (BFT)
base quotas for all domestic fishing
categories; established BFT quota
specifications for the 2011 fishing year;
reinstated pelagic longline target catch
requirements for retaining BFT in the
Northeast Distant Gear Restricted Area
(NED); amended the Atlantic tunas
possession-at-sea and landing
regulations to allow removal of Atlantic
tunas tail lobes; and clarified the
transfer-at-sea regulations for Atlantic
tunas. This action was necessary to
implement recommendations of the
International Commission for the
Conservation of Atlantic Tunas (ICCAT),
as required by the Atlantic Tunas
Convention Act (ATCA), and to achieve
domestic management objectives under
the MSA.

11. Atlantic Highly Migratory Species:
Modification of the Retention of
Incidentally-Caught Highly Migratory

Species in Atlantic Trawl Fisheries. RIN
0648-BA45 (76 FR 49368; August 10,
2011). This final rule modified the
permitting requirements and retention
limits for Atlantic HMS that were
incidentally-caught in Atlantic trawl
fisheries. This action reduced regulatory
dead discards of incidentally-caught
Atlantic swordfish in the Illex squid
trawl fishery by establishing a new
Incidental HMS Squid Trawl permit for
all valid Illex squid moratorium permit
holders. The Incidental HMS Squid
Trawl permit allowed up to 15
swordfish per trip to be retained. The
final rule also established a retention
limit for smoothhound sharks in all
Atlantic trawl fisheries. These actions
were necessary to achieve domestic
management objectives under the MSA,
and implemented the 2006 Consolidated
HMS Fishery Management Plan
(Consolidated HMS FMP), which
included objectives in the FMP to
monitor and control all components of
fishing mortality, both directed and
incidental, so as to ensure the long-term
sustainability of HMS stocks, and to
provide the data necessary for assessing
HMS fish stocks and managing HMS,
including addressing inadequacies in
current data collection and the ongoing
collection of economic and bycatch data
in Atlantic HMS fisheries.

12. Atlantic Highly Migratory Species:
Atlantic Shark Management Measures.
RIN 0648-BA69 (76 FR 53652; August
29, 2011). NMFS implemented the
ICCAT recommendations 10-07 and 10—
08, which prohibited the retention,
transshipping, landing, storing, or
selling of hammerhead sharks in the
family Sphyrnidae (except for Sphyrna
tiburo) and oceanic whitetip sharks
(Carcharhinus longimanus) caught in
association with ICCAT fisheries. This
rule affected the commercial HMS
pelagic longline (PLL) fishery and
recreational fisheries for tunas,
swordfish, and billfish in the Atlantic
Ocean, including the Caribbean Sea and
Gulf of Mexico. This action
implemented ICCAT recommendations,
consistent with the ATCA, and furthers
domestic management objectives under
the MSA.

13. Fisheries of Northeastern United
States: Atlantic Herring Fishery;
Regulatory Amendment. RIN 0648-
BA79 (76 FR 54385; September 1, 2011).
NMFS revised the reporting
requirements for vessels issued Atlantic
herring (herring) permits, because more
timely catch information was necessary
to monitor herring catch against the
stock-wide herring ACL and herring
management area sub-ACLs, to help
prevent sub-ACLs overages and the
chance of premature fishery closures.
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This action required limited access
herring vessels to report catch daily via
vessel monitoring systems (VMS), open
access herring vessels to report catch
weekly via the interactive voice
response system, and all herring-
permitted vessels to submit vessel trip
reports weekly.

14. Fisheries of the Northeastern
United States: Atlantic Deep-Sea Red
Crab; Amendment 3. RIN 0648-BA22
(76 FR 60379 September 29, 2011). This
final rule implemented measures that
were approved in Amendment 3 to the
Atlantic Deep-Sea Red Crab FMP. The
New England Fishery Management
Council developed Amendment 3 to
bring the FMP into compliance with the
ACL and AM requirements of the MSA.
This rule established the mechanisms
for specifying an ACL and AMs and set
the TAL for red crab for the 2011-2013
FY. NMFS disapproved two proposed
measures in Amendment 3. This final
rule implemented additional
management measures to promote
efficiency in the red crab fishery.

15. Fishing Capacity Reduction
Program for the Southeast Alaska Purse
Seine Salmon Fishery. RIN 0648-BA13
(76 FR 61985, October 6, 2011). NMFS
established regulations to implement a
fishing capacity reduction (buyback)
program and an industry fee system to
repay a $23,476,500 loan for the
Southeast Alaska Purse Seine Salmon
Fishery (Reduction Fishery). The fee
system involves future landings of the
Reduction Fishery. This action’s intent
was to permanently reduce the most
fishing capacity at the least cost and
establish the fee system. This action was
conducted by NMFS under the authority
of the MSA.

16. Endangered and Threatened
Species: Designation of Critical Habitat
for the Southern Distinct Population
Segment of Eulachon. RIN 0648-XF87
(76 FR 65324; October 20, 2011). NMFS
issued a final rule to designate critical
habitat for the southern DPS of Pacific
eulachon (Thaleichthys pacificus),
pursuant to section 4 of the ESA. NMFS
designated 16 specific areas as critical
habitat within the states of California,
Oregon, and Washington. The
designated areas were a combination of
freshwater creeks and rivers and their
associated estuaries, comprising
approximately 539 km (335 mi) of
habitat. The Tribal lands of four Indian
Tribes were excluded from designation
after the evaluation of the impacts of
designation and benefits of exclusion
associated with Tribal land ownership
and management by the Tribes. No areas
were excluded from designation based
on economic impacts. This final rule
responded to and incorporated public

comments received on the proposed
rule and supporting documents, as well
as peer reviewer comments received on
our draft biological report and draft
economic report.

17. Endangered and Threatened
Wildlife and Plants: Designation of
Critical Habitat for Black Abalone. RIN
0648-AY62 (76 FR 66806; October 27,
2011). NMFS designated critical habitat
for the endangered black abalone under
the ESA. This designation included
approximately 360 km? of rocky
intertidal and subtidal habitat within
five segments of the California coast
between the Del Mar Landing Ecological
Reserve to the Palos Verdes Peninsula,
as well as on the Farallon Islands, Afio
Nuevo Island, San Miguel Island, Santa
Rosa Island, Santa Cruz Island, Anacapa
Island, Santa Barbara Island, and Santa
Catalina Island. This designation
included rocky intertidal and subtidal
habitats from the mean higher high
water (MHHW) line to a depth of —6
meters (m) (relative to the mean lower
low water (MLLW) line), as well as the
coastal marine waters encompassed by
these areas. NMFS did not designate the
specific area from Corona Del Mar State
Beach to Dana Point, California, because
they concluded that the economic
benefits of exclusion from the critical
habitat designation outweigh the
benefits of inclusion and that exclusion
of this specific area would not result in
the extinction of the species. NMFS also
concluded that two of the specific areas
proposed for designation (San Nicolas
Island and San Clemente Island) were
no longer eligible for designation, based
on determinations that the U.S. Navy’s
revised integrated natural resource
management plans (INRMPs) for these
areas provide benefits to black abalone.

18. Fisheries of the Exclusive
Economic Zone Off Alaska: Bering Sea

and Aleutian Islands Management Area;

Limited Access Privilege Program. RIN
0648-BA18 (76 FR 68354; November 4,
2011). NMFS issued regulations
implementing Amendment 93 to the
FMP for Groundfish of the Bering Sea
and Aleutian Islands Management Area.
These regulations amended the Bering
Sea and Aleutian Islands Amendment
80 Program to modify the criteria for
forming and participating in a
harvesting cooperative. This action was
necessary to encourage greater
participation in harvesting cooperatives,
which enable members to more
efficiently target species, avoid areas
with undesirable bycatch, and improve
the quality of products produced. This
action was intended to promote the
goals and objectives of the MSA, the
FMP, and other applicable law.

19. Fisheries of the Northeastern
United States: Atlantic Mackerel, Squid,
and Butterfish Fisheries; Amendment
11. RIN 0648-AX05 (76 FR 68642;
November 7, 2011). NMFS implemented
approved measures in Amendment 11 to
the Atlantic Mackerel, Squid, and
Butterfish Fishery Management Plan,
developed by the Mid-Atlantic Fishery
Management Council. The approved
measures included: A tiered limited
access program for the Atlantic
mackerel fishery; an open access
incidental catch permit for mackerel; an
update to essential fish habitat
designations for all life stages of
mackerel, longfin squid, Illex squid, and
butterfish; and the establishment of a
recreational allocation for mackerel.
This action was conducted by NMFS
under the authority of the MSA.

20. Fisheries of Exclusive Economic
Zone Off Alaska: Revisions to Pacific
Cod Fishing in Parallel Fishery in Bering
Sea and Aleutian Islands Management
Area. RIN 0648-AY65 (76 FR 73513;
November 29, 2011). NMFS issued
regulations to limit access of federally
permitted pot and hook-and-line
catcher/processors (C/Ps) to the Pacific
cod fishery in Alaska State waters
within three nautical miles of shore
adjacent to the Bering Sea and Aleutian
Islands management area (BSAI). The
affected fishery is commonly known as
the “parallel” fishery. The parallel
fishery is managed by the State of
Alaska concurrent with the Federal pot
and hook-and-line fishery for Pacific
cod in the BSAL This rule limited
access by federally permitted vessels to
the parallel fishery for Pacific cod in
three ways. First, it required an owner
of a federally permitted pot or hook-
and-line C/P vessel used to catch Pacific
cod in the State of Alaska par