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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

8 CFR Parts 103, 106, 204, 211, 212,
214, 216, 217, 223, 235, 236, 240, 244,
245, 245a, 248, 264, 274a, 286, 301, 319,
320, 322, 324, 334, 341, 343a, 343b and
392

[CIS No. 2627-18; DHS Docket No. USCIS—
2019-0010]

RIN 1615-AC18

U.S. Citizenship and Immigration
Services Fee Schedule and Changes to
Certain Other Immigration Benefit
Request Requirements; Correction

AGENCY: U.S. Citizenship and
Immigration Services, DHS.
ACTION: Final rule; correction.

SUMMARY: On August 3, 2020, the
Department of Homeland Security
(DHS) published a final rule to amend
DHS regulations to adjust certain
immigration and naturalization benefit
request fees charged by U.S. Citizenship
and Immigration Services (USCIS) and
make certain other changes. In this rule,
we are correcting several technical
€ITOTS.

DATES: Effective October 2, 2020.

FOR FURTHER INFORMATION CONTACT: Kika
Scott, Chief Financial Officer, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue NW,
Washington, DC 20529-2130, telephone
(202) 272-8377.

SUPPLEMENTARY INFORMATION:

Need for Correction

On August 3, 2020, the Department of
Homeland Security published a final
rule in the Federal Register at 85 FR
46788 revising immigration and
naturalization benefit request fees
charged by U.S. Citizenship and
Immigration Services (USCIS), fee
exemptions and fee waiver
requirements, premium processing time
limits, and intercountry adoption

processing (FR Doc. 2020-16389). DHS
has also published a rule to correct four
technical errors in the final rule. See 85
FR 49941 [Aug. 17, 2020).

The Federal Register did not include
the effective date of the rule in a table
in the rule, and inserted text that was
not in the signed document. In addition,
DHS included amendatory instructions
in the final rule that would
inadvertently remove certain text that
was not intended, not remove certain
text that was intended to be removed,
or, from a technical standpoint, result in
grammatically incorrect phrasing or
format.

Correction of Publication

Accordingly, the publication on
August 3, 2020, at 85 FR 46788, the final
rule that was the subject of FR Doc.
2020-16389 is corrected as follows:

m 1. On page 46831, column 2, under
the headings “G. Comments on Specific
Fees,” “1. Fees for Online Filing”, the
number “545” is corrected to read
‘““commenters’’.

m 2. On page 46829, in Table 4, column
2, the two instances of “[INSERT
EFFECTIVE DATE OF 2018/2019 FEE
RULE]” are corrected to read “October
2,2020".

m 3. On page 46886, column 3, footnote
121 is removed.

§214.1 [Corrected]

m 4. On page 46923, column 3,
instruction 31.d.ii for § 214.1 is
corrected to read ““ “Form I-129” and
adding in its place in the second
sentence “application or petition” and
adding in its place in the third sentence

33 3

“application or”.

§214.2 [Corrected]

m 5. On page 46923, column 3,
instruction 32.0. for § 214.2 is corrected
to read ““‘By revising paragraph (h)(19)(i)
introductory text;”.

m 6. On page 46923, column 3,
instruction 32.p. for § 214.2 is corrected
to read “In paragraph (h)(19)(vi)(A), by
removing ‘““a Petition for Nonimmigrant
Worker (Form 1-129)” and adding in its
place “the form prescribed by USCIS”;”.
m 7. On page 46924, column 1,
instruction 32.ff. for § 214.2 is corrected
to read “In paragraph (p)(2)(iv)(H), by
removing the text “I-129.”

§286.9 [Corrected]

m 8. On page 46928, column 2,
instruction 85 is corrected to read

“Section 286.9 is amended in paragraph
(a) by removing “§ 103.7(b)(1) of this
chapter” and adding in its place “8 CFR
103.7(d)”.”

Chad R. Mizelle,

Senior Official Performing the Duties of the
General Counsel for the Department of
Homeland Security.

[FR Doc. 2020-19213 Filed 8-27-20; 4:15 pm]
BILLING CODE 9111-97-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 380
RIN 3064-AE39

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Part 302
RIN 3235—-AL-51
[Release No. 34-89394; File No. S7-02-16]

Covered Broker-Dealer Provisions
Under Title Il of the Dodd-Frank Wall
Street Reform and Consumer
Protection Act

AGENCY: Federal Deposit Insurance
Corporation (“FDIC” or “Corporation”);
Securities and Exchange Commission
(“SEC” or “Commission” and,
collectively with the FDIC, the
“Agencies”).

ACTION: Final rule.

SUMMARY: The Agencies, in accordance
with section 205(h) of the Dodd-Frank
Wall Street Reform and Consumer
Protection Act (“Dodd-Frank Act”), are
jointly adopting a final rule to
implement provisions applicable to the
orderly liquidation of covered brokers
and dealers under Title II of the Dodd-
Frank Act (“Title II").

DATES: The final rule is effective on
October 30, 2020.

FOR FURTHER INFORMATION CONTACT:

FDIC:

Alexandra Steinberg Barrage,
Associate Director, at (202) 898-3671,
Division of Complex Institution
Supervision and Resolution; Joanne W.
Rose, Counsel, at (917) 320-2854, jrose@
fdic.gov, Legal Division.

SEC:

Michael A. Macchiaroli, Associate
Director, at (202) 551-5510; Thomas K.
McGowan, Associate Director, at (202)


mailto:jrose@fdic.gov
mailto:jrose@fdic.gov

53646

Federal Register/Vol. 85, No. 169/Monday, August 31, 2020/Rules and Regulations

551-5521; Randall W. Roy, Deputy
Associate Director, at (202) 551-5522;
Raymond A. Lombardo, Assistant
Director, at (202) 551-5755; Timothy C.
Fox, Branch Chief, at (202) 551-5687; or
Nina Kostyukovsky, Special Counsel, at
(202) 551-8833, Division of Trading and
Markets, Securities and Exchange
Commission, 100 F Street NE,
Washington, DC 20549-7010.

SUPPLEMENTARY INFORMATION:
I. Background
II. Comments on the Proposed Rule
A. Overview
B. The Individual Letters
C. The Law Clinic Letter
D. The OSEC Letter
E. The Joint Letter
III. Section-by-Section Analysis
A. Definitions
1. Definitions Relating to Covered
Broker-Dealers
2. Additional Definitions
B. Appointment of Receiver and Trustee
for Covered Broker-Dealer
C. Notice and Application for Protective
Decree for Covered Broker-Dealer
D. Bridge Broker-Dealer
1. Power To Establish Bridge Broker-
Dealer; Transfer of Customer Accounts
and Other Assets and Liabilities
2. Other Provisions With Respect to
Bridge Broker-Dealer
E. Claims of Customers and Other Creditors
of a Covered Broker-Dealer
F. Additional Sections of the Rule
IV. Paperwork Reduction Act
V. Economic Analysis
A. Introduction and General Economic
Considerations
B. Economic Baseline
1. SIPC’s Role
2. The Corporation’s Power To Establish
Bridge Broker-Dealers
3. Satisfaction of Customer Claims
C. Expected Benefits, Costs and Effects on
Efficiency, Competition, and Capital
Formation
1. Expected Benefits
2. Expected Costs
3. Expected Effects on Efficiency,
Competition, and Capital Formation
D. Alternatives Considered
E. Comments on the Proposed Rule
1. The Law Clinic Letter
2. The OSEC Letter
3. The Joint Letter
VI. Regulatory Analysis and Procedures
A. Regulatory Flexibility Act Certification
B. Plain Language
VII. Other Matters
VIIL Statutory Authority

I. Background

Title II of the Dodd-Frank Wall Street
Reform and Consumer Protection Act of
20101 (the “Dodd-Frank Act”) provides
an alternative insolvency regime for the
orderly liquidation of large financial

1Dodd-Frank Wall Street Reform and Consumer
Protection Act of 2010, Public Law 111-203, 124
Stat. 1376 (2010) and codified at 12 U.S.C. 5301 et
seq. Title II of the Dodd-Frank Act is codified at 12
U.S.C. 5381-5394.

companies that meet specified criteria.2
Section 205 of Title II sets forth certain
provisions specific to the orderly
liquidation of certain large broker-
dealers, and paragraph (h) of section 205
requires the Agencies, in consultation
with the Securities Investor Protection
Corporation (“SIPC”), jointly to issue
rules to implement section 205.3

In the case of a broker-dealer, or a
financial company+ in which the largest
U.S. subsidiary is a broker-dealer, the
Board of Governors of the Federal
Reserve System (“Board”) and the
Commission are authorized jointly to
issue a written orderly liquidation
recommendation to the U.S. Treasury
Secretary (“Secretary”’). The FDIC must
be consulted in such a case.

The recommendation, which may be
sua sponte or at the request of the
Secretary, must contain a discussion
regarding eight criteria enumerated in
section 203(a)(2) ® and be approved by a
vote of not fewer than a two-thirds
majority of the Board then serving and
a two-thirds majority of the Commission
then serving.® Based on similar but not
identical criteria enumerated in section
203(b), the Secretary would consider the
recommendation and (in consultation
with the President) determine whether
the financial company poses a systemic
risk meriting liquidation under Title II.7

Title IT also provides that in any case
in which the Corporation is appointed
receiver for a covered financial
company,? the Corporation may appoint
itself receiver for any covered
subsidiary® if the Corporation and the
Secretary make the requisite joint
determination specified in section
210.10

A company that is the subject of an
affirmative section 203(b) (or section
210(a)(1)(E)) 1 determination would be
considered a covered financial company
for purposes of Title I1.12 As discussed

2See 12 U.S.C. 5384 (pertaining to the orderly
liquidation of covered financial companies).

3 See 12 U.S.C. 5385 (pertaining to the orderly
liquidation of covered broker-dealers).

4 Section 201(a)(11) of the Dodd-Frank Act (12
U.S.C. 5381(a)(11)) (defining financial company)
and 12 CFR 380.8 (defining activities that are
financial in nature or incidental thereto).

5See 12 U.S.C. 5383(a)(2)(A) through (G).

6 See 12 U.S.C. 5383(a)(1)(B) (pertaining to vote
required in cases involving broker-dealers).

7 See 12 U.S.C. 5383(b) (pertaining to a
determination by the Secretary).

8 See 12 U.S.C. 5381(a)(8) (definition of covered
financial company).

9See 12 U.S.C. 5381(a)(9) (definition of covered
subsidiary). A covered subsidiary of a covered
financial company could include a broker-dealer.

10 See 12 U.S.C. 5390(a)(1)(e).

11 See id.

12 See 12 U.S.C. 5381(a)(8) (definition of covered
financial company); 12 U.S.C. 5390(a)(1)(E)(ii)
(treatment as covered financial company).

below, a covered broker or dealer is a
covered financial company that is
registered with the Commission as a
broker or dealer and is a member of
SIPC.13 Under the process specified in
section 203 or 210, the broker-dealer
will be a “covered broker-dealer,”
section 205 and the final rule will
apply, the covered broker-dealer will be
placed into orderly liquidation, and the
FDIC will be appointed receiver.14

The FDIC and the SEC jointly
published for public comment a notice
of proposed rulemaking titled “Covered
Broker-Dealer Provisions under Title II
of the Dodd-Frank Wall Street Reform
and Consumer Protection Act” in the
Federal Register on March 2, 2016. The
60-day comment period ended on May
2, 2016.1% In keeping with the statutory
mandate, the proposed rule, among
other things, (i) clarified how the
relevant provisions of the Securities
Investor Protection Act of 1970
(“SIPA”) 16 would be incorporated into
a Title II proceeding, (ii) specified the
purpose and the content of the
application for a protective decree
required by section 205(a)(2)(A) of the
Dodd-Frank Act,17 (iii) clarified the
FDIC’s power as receiver with respect to
the transfer of assets of a covered
broker-dealer to a bridge broker-dealer,
(iv) specified the roles of the FDIC as
receiver and SIPC as trustee with
respect to a covered broker-dealer, (v)
described the claims process applicable
to customers and other creditors of a
covered broker-dealer, (vi) provided for
SIPC’s administrative expenses, and
(vii) provided that the treatment of
qualified financial contracts (“QFCs”) of
the covered broker-dealer would be
governed exclusively by section 210 of
the Dodd-Frank Act.18

II. Comments on the Proposed Rule

A. Overview

Six comment letters were submitted
to the FDIC and the SEC on the
proposed rule. Three are from
individuals (the “Individual Letters”),
one is from students in a law school
financial markets and corporate law
clinic (the “Legal Clinic Letter”), one is
from a group that states it is a “‘group
of concerned citizens, activists, and
financial professionals that works to

13 See 12 U.S.C. 5381(a)(7) (definition of covered
broker or dealer). For convenience, we hereinafter
refer to entities that meet this definition as covered
broker-dealers.

14 See 12 U.S.C. 5384 (pertaining to orderly
liquidation of covered financial companies).

1581 FR 10798 (March 2, 2016).

1615 U.S.C. 78aaa—IIl.

1712 U.S.C. 5385(a)(2)(A) (application for a
protective decree).

1812 U.S.C. 5390.
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ensure that financial regulators protect
the interests of the public” (the “OSEC
Letter”’), and one is a joint letter from
three trade groups representing various
segments of the financial services
industry (the “Joint Letter”’).19 The
contents of the comments and the
Agencies’ responses thereto are
addressed below.

B. The Individual Letters

Two individual commenters are
generally supportive of the proposed
rule.20 The first individual commenter
requests that the notification
requirements of the proposed rule be
extended to apply to holding companies
as well as the broker-dealer.21 Section
205 of the Dodd-Frank Act and the
proposed rule apply only in situations
where the broker-dealer itself is subject
to a Title IT liquidation.22 Other
provisions of Title IT address the orderly
liquidation of other financial
companies, including holding
companies. Therefore, the Agencies
have made no changes in the final rule
based on this comment. The second
individual commenter states that the
proposed rule might limit an individual
consumer’s right to sue a broker-dealer,
particularly if the claim would be heard
in an arbitration with the Financial
Industry Regulatory Authority
(“FINRA”).23 Any such limitations
regarding an individual consumer’s
right to sue a broker-dealer that would
arise because of the commencement of
orderly liquidation exist by virtue of
Title II of the Dodd-Frank Act, and are
not a result of any matters addressed in
the proposed rule.2# Accordingly, the
Agencies have made no changes in the
final rule as a result of this comment.
The third individual commenter is
concerned that the proposed rule may
disadvantage the customers of a covered
broker-dealer.25 As discussed below, in
implementing section 205 of the Dodd-
Frank Act, consistent with the statutory
directive contained therein,26 the
Corporation and the Commission are
seeking to ensure that all customer

19 See comments to File No. S7-02-16 (available
at: https://www.sec.gov/comments/s7-02-16/
$70216.htm).

20 See generally letter from Keith E. Condemi and
letter from Matt Bender.

21 See letter from Keith E. Condemi at 1.

2212 U.S.C. 5385; see also 12 U.S.C. 5383 (setting
forth that the Commission would also be able to
make a recommendation in a case where the largest
U.S. subsidiary of a financial company is a broker
or dealer).

23 See letter from Matt Bender at 1.

24 See 12 U.S.C. 5385(c).

25 See letter from Pamela D. Marler at 1.

26 See 12 U.S.C. 5385(f)(1) (pertaining to the
statutory requirements with respect to the
satisfaction of claims).

claims relating to, or net equity claims
based upon, customer property or
customer name securities are satisfied in
a manner and in an amount at least as
beneficial to the customers as would
have been the case if the broker-dealer
were liquidated under SIPA.27
Accordingly, the final rule preserves
customer status as would be the case in
a SIPA proceeding. Therefore, the
Agencies have made no changes in the
final rule based on this comment.

C. The Law Clinic Letter

The Law Clinic Letter addresses two
specific situations in which the
commenter believes the application of
the proposed rule might in some
manner or on some facts have the
possibility of delaying or obstructing
consumer access to property in a Title
II liquidation of a covered broker-dealer.
First, in this commenter’s view, the
discretion provided to SIPC under the
proposed rule to use estimates for the
initial allocation of assets to customer
accounts at the bridge broker-dealer is
too broad and may result in over-
allocations to these accounts to the
detriment of other customers when the
overpayments are recalled.28 In
particular, the commenter opines that a
conservative initial allocation intended
to minimize the possibility of an over-
allocation to any customer and mitigate
potential costs and uncertainty
associated with allocation refinements
is “too vague and is not codified in the
rule itself.” 29 Further, the commenter
asserts as ‘““irresponsible” the Agencies’
decision to base customer allocations on
the books and records of the covered
broker-dealer without fully
understanding the potential costs to
customers.3° The commenter also
pointed out that the Agencies lack the
data demonstrating that delays
experienced by customers in accessing
their accounts actually constitute an
actionable problem.3? The commenter
requests that the Agencies modify the
final rule to make it clear that estimates
may be used only when the liquidated
entity acts in bad faith to impede the
reconciliation process.32

As stated in the preamble to the
proposed rule, the purpose of using
estimates in the customer property
allocation process is to ensure that
customers receive the assets held for
their customer accounts, together with
SIPC payments, if any, as quickly as is

271d.,

28 See Law Clinic Letter at 2.
29 See id.

30 See id. at 5.

31 See id.

32 See id.

practicable. Historically, the trustees in
SIPA liquidations have utilized
estimates to allow customers partial
access to their customer accounts before
a final reconciliation is possible.
Returning customer assets to customers
as quickly as possible is important for
a number of reasons. For example,
customers may depend financially on
these assets. By way of additional
example, it is possible that customers
may need access to their assets in order
to be able to de-risk positions or re-
hedge positions. In the case of an
orderly liquidation of a covered broker-
dealer, SIPC, as trustee, is charged with
making a prompt and accurate
determination of customer net equity
and allocation of customer property.

Although the circumstances of a
particular orderly liquidation may make
this process difficult, consistent with
historical practice in SIPA liquidations,
the Agencies would endeavor to provide
customers prompt access to their
accounts to the extent possible based
upon estimates while that reconciliation
is being completed. Accordingly, the
Agencies have made no changes in the
final rule as a result of this comment.

In response to the commenter’s
concern that the notion of a
conservative initial allocation is vague
and not codified in the proposed rule,
the Agencies note that the manner in
which an orderly liquidation of a
covered broker-dealer would proceed
would depend on the relevant facts and
circumstances. A prescriptive definition
of conservative initial allocation that is
codified may not be appropriate for the
orderly liquidations of covered broker-
dealers under all circumstances.
Therefore, the Agencies have chosen not
to define or to codify the notion of a
conservative initial allocation in the
final rule.33

Second, the Law Clinic Letter suggests
two scenarios where a customer of a
covered broker-dealer potentially could
be worse off under the proposed rule
than such customer would have been in
a SIPA liquidation.34 The first scenario
the commenter describes is whenever a
customer’s net equity claim is not fully
satisfied by the allocation of customer

33 For reasons explained in the Economic
Analysis, the Agencies disagree with the
commenter’s assertion that the Agencies decided to
allow estimates of customer allocations to be based
on the books and records of the covered broker-
dealer without fully understanding the potential
costs to customers. Further, and for reasons
explained in the Economic Analysis, the Agencies
disagree with the commenter’s point that the
Agencies lack the data demonstrating that delays
experienced by customers in accessing their
accounts constitute an actionable problem. See
infra Section V.E.1.

34 See Law Clinic Letter at 5.
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property and the SIPC advance.35 The
commenter states that under the
proposed rule, this residual claim,
which becomes a general unsecured
claim against the broker-dealer’s general
estate, is satisfied only after SIPC is
repaid for its advances to customers.3¢
The commenter further points out that,
by contrast, under SIPA, SIPC would
receive limited subrogation rights
against customers in exchange for the
advance,3” and that SIPA does not allow
SIPC to recover its advance before a
customer with a residual net equity
claim is made whole.38

Title II requires that all obligations of
a covered broker-dealer relating to, or
net equity claims based upon, customer
property or customer name securities
shall be promptly discharged by SIPC,
the Corporation, or the bridge financial
company, as applicable, by the delivery
of securities or the making of payments
to or for the account of such customer,
in a manner and in an amount at least
as beneficial as would have been the
case had the covered broker-dealer been
liquidated in a proceeding under
SIPA.39 The Agencies note that under
the proposed rule, “SIPC shall make
advances in accordance with, and
subject to the limitations imposed by, 15
U.S.C. 78fff—3.” 40 This language
incorporates the limits on SIPC’s
subrogation rights applicable in a SIPA
liquidation.4?

The commenter states that customers
with residual unpaid net equity claims
could be worse off than they would be
in a SIPA liquidation if the combined
trustee and receiver’s expenses in the
Title II liquidation exceed the expenses
of a hypothetical trustee in a SIPA
liquidation because sections 205(g)(2)
and 210(b) of the Dodd-Frank Act
subordinate these residual unpaid net
equity claims to the expenses of the
trustee and the receiver.#2 The Agencies
understand the commenter’s concern
about the potential for increased costs.
However, one of the goals of this
rulemaking is to describe the respective
roles of the FDIC and SIPC for the
purpose of promoting coordination
between the FDIC and SIPC and
reducing potential overlap of functions
(and associated expenses) to be
performed by the trustee and receiver.
The Agencies believe that the rule will

35 See id. at 6.

36 See 12 CFR 380.65(c); 17 CFR 302.105(c), as
proposed.

37 See 15 U.S.C. 78fff-3(a).

38 See Law Clinic Letter at 6.

39 See 12 U.S.C. 5385(f)(1).

40 See 12 CFR 380.64(a)(2); 17 CFR 302.104(a)(2),
as proposed.

41 See 15 U.S.C. 78fff-3(a).

42 See Law Clinic Letter at 6.

accomplish this goal. Even if the
combined expenses of the trustee and
the receiver in a Title II orderly
liquidation were to exceed the expenses
of a trustee in a SIPA liquidation, the
operation of Commission Rules 15¢3—
143 and 15¢3-3,%4 and the resulting
history of customer recoveries in SIPA
liquidations, should mitigate the
commenter’s concern that such costs
will materially impact customer
recoveries in an orderly liquidation.
These rules help ensure that, in the
event of a broker-dealer failure, there is
an estate of customer property available,
plus additional liquid assets of the
broker-dealer in an amount in excess of
all the broker-dealer’s unsubordinated
liabilities, available to pay customer
claims. During SIPC’s 49-year history,
cash and securities distributed for the
accounts of customers totaled
approximately $141.5 billion. Of that
amount, approximately $140.5 billion
came from debtors’ estates and $1.0
billion from the SIPC Fund.45 Further,
of the approximately 770,400 claims
satisfied in completed or substantially
completed cases as of December 31,
2019, a total of 355 were for cash and
securities whose value was greater than
the limits of protection afforded by
SIPA.46 These customer recovery figures
generally support the Agencies’ view
that incorporating the existing SIPA
customer claims process into the orderly
liquidation should help ensure that
customers in an orderly liquidation of a
covered broker-dealer would fare as
well as they would have in a SIPA
liquidation. Additionally, the vast
majority of such recoveries came from
the pool of customer property
established pursuant to the
requirements of Commission Rule 15¢3—

43 See 17 CFR 240.15¢3-1; see also, e.g., Financial
Responsibility Rules for Broker-Dealer, Exchange
Act Rel. No. 70072 Uuly 30, 2013), 78 FR 51824,
51849 (August 21, 2013) (explaining that the
purpose of Rule 15¢3-1 is to help ensure that a
broker-dealer holds, at all times, more than one
dollar in highly liquid asset for each dollar of
unsubordinated liabilities (i.e., current liabilities)).

44 See 17 CFR 240.15¢3-3. Rule 15¢3-3 is
designed to “give more specific protection to
customer funds and securities, in effect forbidding
brokers and dealers from using customer assets to
finance any part of their businesses unrelated to
servicing securities customers . . . .” Financial
Responsibility Rules for Broker-Dealers, Exchange
Act Release No. 70072 (July 30, 2013), 78 FR 51824,
51826 (August 21, 2013). See also Net Capital
Requirements for Brokers and Dealers, Exchange
Act Release No. 21651 (January 11, 1985), 50 FR
2690, 2690 (January 18, 1985); Broker-Dealers;
Maintenance of Certain Basic Reserves, Exchange
Act Release No. 9856 (November 10, 1972), 37 FR
25224, 25224 (November 29, 1972).

45 See SIPC 2019 Annual Report, at 8, available
at https://www.sipc.org/media/annual-reports/
2019-annual-report.pdf.

46 See id. at 9.

3.47 Such pool of customer property will
be available to satisfy customer claims
in Title II. Accordingly, the Agencies
have made no changes in the final rule
as a result of this comment.

D. The OSEC Letter

The OSEC Letter generally supports
the proposed rule and outlines several
benefits to the proposed rule,
recognizing that the proposed rule
relied upon the established framework
for liquidations under SIPA in
describing the orderly liquidation
claims process.*8 The commenter
highlights one perceived difference
between the SIPA process and the
process described in the proposed rule,
however, and suggests that the rule
would be improved by increasing the
amount of time that customers have to
file claims.49 The OSEC Letter states
that the proposed rule tracks section
8(a)(3) of SIPA by mandating that
customer claims for net equity must be
filed within 60 days after the date the
notice to creditors to file claims is first
published, while general creditors of the
covered broker-dealer have up to six
months to file their claims and have a
good faith exception for late filings.50
The OSEC Letter also suggests that the
proposed rule be used as an opportunity
to reduce moral hazard by imposing
restrictions on executive compensation
at broker-dealers.5® The OSEC letter
states that the proposed rule “fails to
adequately penalize senior management,
employees, and advisors who are
complicit in producing the covered
broker dealer’s financial instability.” 52
The OSEC Letter supports the
establishment of a bridge broker-dealer
and suggests that the FDIC consider and
encourage the establishment of multiple
bridge entities to limit over-
concentration and interconnectedness
risk.53

While the Agencies appreciate the
comments raised in the OSEC Letter, the
Agencies have not made changes in the
final rule as a result of these comments.
First, the OSEC Letter has misconstrued
the proposed rule with respect to the
time allowed for claims. The proposed
rule provides that all creditors—
customers as well as general unsecured
creditors—have the opportunity to file
claims within time frames consistent
with the requirements of SIPA and of
the Dodd-Frank Act. Under the

4717 CFR 240.15¢3-3.

48 See generally OSEC Letter.
49 See id. at 3.

50 See id.

51 See id.

52 See id.

53 See id. at 5.
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proposed rule, customers would have
the same six-month period to file claims
as all other creditors and have an
exception for late filings comparable to
the SIPA good faith exception. However,
under both SIPA and the proposed rule,
if a customer files its claim within 60
days after the date the notice to
creditors to file claims is first published,
the customer is assured that its net
equity claim will be paid, in kind, from
customer property or, to the extent such
property is insufficient, from SIPC
funds. If the customer files a claim after
the 60 days, the claim need not be paid
with customer property and, to the
extent such claim is paid by funds
advanced by SIPC, it would be satisfied
in cash, securities, or both, as SIPC
determines is most economical to the
estate. Therefore, the Agencies have
made no changes in the final rule as a
result of the comment.

The OSEC Letter also suggests that the
proposed rule be used as an opportunity
to reduce moral hazard by imposing
restrictions on executive compensation
at broker-dealers.5¢ The OSEC letter
states that the proposed rule “fails to
adequately penalize senior management,
employees, and advisors who are
complicit in producing the covered
broker dealer’s financial instability.” 55
Restrictions on executive compensation
are outside the scope of the rulemaking
requirement of section 205(h) of the
Dodd-Frank Act.5¢ The Agencies have
made no changes in the final rule as a
result of this comment. Regarding the
commenter’s suggestion that the FDIC
consider and encourage the
establishment of multiple bridge entities
to limit over-concentration and
interconnectedness risk, the Agencies
note that both the Dodd-Frank Act and
the proposed rule permit the FDIC to
establish multiple bridge broker-dealers
in a Title IT orderly liquidation and
therefore the Agencies have made no
changes in the final rule as a result of
this comment.

E. The Joint Letter

The Joint Letter is generally
supportive of the proposed rule but
states that certain portions of the
proposed rule would benefit from
additional clarification, either through
additional rulemaking or interpretive
statements.5”

54 See OSEC Letter at 3.

55 See id.

56 Section 956 of the Dodd-Frank Act addresses
incentive-based payment arrangements. 12 U.S.C.
5641.

57 See generally Joint Letter.

1. Necessity for Rule

The Joint Letter states that the
proposed rule is likely to have an
extremely narrow scope of application
and calls into question the necessity of
the proposed rule.>8 In the preamble to
the proposed rule, the Agencies
specifically acknowledged the limited
circumstances in which the rule would
be applied. However, the Dodd-Frank
Act requires the Agencies jointly to
issue rules to implement section 205 of
the Dodd-Frank Act.5° The Agencies
believe that the clarifications provided
by the final rule will prove valuable
should a broker-dealer ever be subject to
a Title IT orderly liquidation and,
therefore, the Agencies are promulgating
this final rule.

2. Liquidation Under SIPA

The Joint Letter notes the concern that
the proposed rule could create, rather
than reduce, uncertainty because the
proposed rule does not repeat the full
statutory text of section 205(a) that SIPC
will act as trustee for the liquidation
under the Securities Investor Protection
Act of the covered broker-dealer.6°

The proposed rule clarifies that
although the trustee will make certain
determinations, such as the allocation of
customer property, in accordance with
the relevant definitions under SIPA, the
orderly liquidation of the covered
broker-dealer is in fact pursuant to a
proceeding under the Dodd-Frank Act,
rather than a process under SIPA. The
Agencies acknowledge that the
reference to a liquidation “‘under SIPA”
in section 205 of the statute may create
ambiguity. The purpose of the
rulemaking required by section 205(h)
of the Dodd-Frank Act is to clarify these
provisions and provide a framework for
implementing a Title II orderly
liquidation of a broker-dealer. Thus, in
the preamble to the proposed rule, the
Agencies explained that the omission of
the reference to the appointment of SIPC
as a trustee for a liquidation “under
[SIPA]” is intended to make clear that
the rule applies to an orderly
liquidation of a covered broker-dealer
under the Dodd-Frank Act, not a SIPA
proceeding.®! The proposed rule seeks
to eliminate any potential confusion
caused by referring to a “liquidation
under [SIPA]” in the Dodd-Frank Act
when there is, in fact, no proceeding
under SIPA and the broker-dealer is
being liquidated under Title II, while
implementing the statutory objective
that the protections afforded to

58 See id. at 2.

59 See 12 U.S.C. 5385(h).

60 See Joint Letter at 4.

61 See Section II1.B. See also 12 U.S.C. 5383(b)(2).

customers under SIPA are recognized in
the Title II process. Therefore, the
Agencies have made no changes in the
final rule as a result of this comment.

3. Coordination With the Commodity
Futures Trading Commission

The Joint Letter requests that the
Agencies clarify how the orderly
liquidation process would operate if the
broker-dealer were a joint broker-dealer/
futures commission merchant
(“FCM”).62 The Joint Letter points out
that many broker-dealers in the United
States are both broker-dealers registered
with the SEC and FCMs registered with
the U.S. Commodity Futures Trading
Commission (the “CFTC”’).63 FCMs fall
under the definition of “commodity
broker” under the Bankruptcy Code.54
The Joint Letter states that, based on
recent precedent, in the event a joint
broker-dealer/FCM were to become
subject to liquidation proceedings under
SIPA, the trustee appointed by SIPC
would be subject to the same duties as
a trustee in a commodity broker
liquidation under subchapter IV of
chapter 7 of the Bankruptcy Code, to the
extent consistent with SIPA.65 The Joint
Letter also states that, based on recent
precedent, while the proceeding itself
would be conducted under SIPA, there
would likely be a parallel claims
process in which the rules for
determining what constitutes ‘““‘customer
property” with respect to commodity
customers and the satisfaction of
commodity customer claims through
account transfers or distributions of
customer property would be determined
under the commodity broker liquidation
provisions of subchapter IV of chapter 7
of the Bankruptcy Code and the CFTC
Part 190 Rules.®¢

The Agencies believe that Title II
addresses the commenter’s question.
More specifically, section 210(m) of the
Dodd-Frank Act addresses the
resolution of a commodity broker in
Title I1.67 The section provides that the
FDIC as receiver shall apply the
provisions of subchapter IV of chapter 7
of the Bankruptcy Code, in respect of
the distribution to any customer of all
customer property and member
property, as if such commodity broker
were a debtor for purposes of such
subchapter.

62 See Joint Letter at 6.

63 See id.
64 See 11 U.S.C. 101(6) (“Commodity broker
means futures commission merchant . . . as

defined in [11 U.S.C. 761] with respect to which
there is a customer, as defined in [11 U.S.C. 761].”).
6515 U.S.C. 78fff~1(b).
6617 CFR part 190.
6712 U.S.C. 5390(m).
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4. The Incorporation of the Rules of
SIPC Contained in 17 CFR Part 300

The Joint Letter recommends that the
final rule clarify that any reference to
SIPA also includes the rules of SIPC in
17 CFR part 300.98 These rules are
extensive and cover many topics
including topics specifically covered by
the proposed rule and in some cases
may conflict with the claims process
established by the Dodd-Frank Act and
the rule. Furthermore, the purpose of
the final rule is to address the orderly
liquidation of brokers and dealers under
Title II, which is distinct and separate
from a proceeding under SIPA.69 The
Agencies therefore have made no
changes in the final rule as a result of
this comment.

5. Other Comments Contained in the
Joint Letter

The Joint Letter also requests three
clarifications of the proposed rule. First,
the Joint Letter requests that the final
rule clarify that certain past SIPC
practices with respect to the treatment
of customers whose accounts have been
transferred to another institution will
govern the treatment of customers in
similar circumstances under Title I.7°
More specifically, the Joint Letter states
that it is important for the stability of
the financial markets that the Agencies
affirmatively clarify that they intend to
follow these past SIPC practices with
respect to the treatment of customers
whose accounts have been transferred to
another institution.”* The purpose of the
rule is largely to clarify certain
procedural matters and the particular
requirements of the Dodd-Frank Act
with respect to the orderly liquidation
of broker-dealers. The rule is not
intended to interpret SIPA or codify
SIPC’s past practices. However, the
Agencies note that the involvement of
SIPC in the orderly liquidation, as well
as the Agencies’ stated desire to model
the orderly liquidation customer claims
process on the SIPA customer claims
process, make it clear that the Agencies
and SIPC will endeavor to coordinate in
a manner to promote financial market
stability, consistent with the statutory
imperatives in Title I1.72

Second, the Joint Letter requests that
the final rule clarify that if customer
accounts are transferred to a bridge
broker-dealer, the FDIC, in consultation
with SIPC, will endeavor to transfer to
the bridge broker-dealer any liabilities
that are secured by customer property

68 See Joint Letter at 8.
69 See, e.g., Section IIL.B.
70 See Joint Letter at 7.

71 See id.

72 See id.

that has been rehypothecated by the
covered broker-dealer.”3 While it is
possible that a transfer to the bridge
broker-dealer of any liabilities secured
by customer property would be more
expeditious and less burdensome than
closing financing transactions in the
covered broker-dealer and re-opening
equivalent financing transactions with
the bridge broker-dealer, the Agencies
cannot commit to such an approach in
the final rule because it is not known
whether such an approach would prove
appropriate in all cases. Moreover, the
Agencies note that this practice is not
required in a SIPA liquidation.
Nevertheless, the Agencies restate their
intention that the use of the bridge
broker-dealer would be designed to give
customers access to their accounts as
quickly as practicable in the form and
amount that they would receive in a
SIPA liquidation.7#

Third, the Joint Letter requests that
the final rule clarify that the FDIC will
cooperate with SIPC in allocating
property from the broker-dealer’s
general estate to the pool of customer
property if shortfalls in customer
property resulted from regulatory
compliance failures.”> The Agencies, in
consultation with SIPC, have cooperated
to develop the final rule that, among
other things, addresses this issue. The
rule provides that SIPC, as trustee for a
covered broker-dealer, shall determine,
among other things, whether the
property of the covered broker-dealer
qualifies as customer property.”’6 The
rule incorporates the definition of
“customer property” from SIPA,7” with
only a change from the term “debtor” to
the term ““covered broker-dealer” to
reflect the use of the “customer
property” definition in the context of
orderly liquidation.”® These provisions
reflect the statutory requirement that all
customer claims relating to, or net
equity claims based upon, customer
property or customer name securities be
satisfied in a manner and in an amount
at least as beneficial to customers as
would have been the case if the broker-
dealer were liquidated under SIPA.79
The Agencies are of the view that these
provisions of the rule directly address
the commenter’s concern.

73 See Joint Letter at 8.

74 See 12 U.S.C. 5385(f)(1); see also, 81 FR at
10804.

75 See Joint Letter at 8.

76 See 12 CFR 380.64(a)(1); 17 CFR 302.104(a)(1).

77 See 15 U.S.C. 78111(4).

78 See 12 GFR 380.60(g); 17 CFR 302.100(g).

79 See 12 U.S.C. 5385(f)(1); see also 12 CFR
380.60(f)—(h); 17 CFR 302.100(f)—(h).

III. Section-by-Section Analysis
A. Definitions 80

The definitions section of the final
rule defines certain key terms.
Consistent with the remainder of the
final rule, the definitions are designed
to help ensure that, as the statute
requires, all customer claims relating to,
or net equity claims based upon,
customer property or customer name
securities are satisfied in a manner and
in an amount at least as beneficial to
them as would have been the case if the
broker-dealer were liquidated under
SIPA, without the appointment of the
FDIC as receiver and without any
transfer of assets or liabilities to a bridge
financial company, and with a filing
date as of the date on which the FDIC
was appointed as receiver.8! To
effectuate the statutory requirement, the
definitions in the final rule are very
similar or identical to the corresponding
definitions in SIPA and Title II, and
where they differ, it is for purposes of
clarity only and not to change or modify
the meaning of the definitions under
either act.

1. Definitions Relating to Covered
Broker-Dealers

The final rule defines the term
covered broker or dealer as “‘a covered
financial company that is a qualified
broker or dealer.” 82 Pursuant to section
201(a)(10) of the Dodd-Frank Act, the
terms customer, customer name
securities, customer property, and net
equity in the context of a covered
broker-dealer are defined as having the
same meanings as the corresponding
terms in section 16 of SIPA.83

Section 16(2)(A) of SIPA defines
customer of a debtor, in pertinent part,
as “‘any person (including any person
with whom the debtor deals as principal
or agent) who has a claim on account of
securities received, acquired, or held by
the debtor in the ordinary course of its
business as a broker or dealer from or
for the securities accounts of such
person for safekeeping, with a view to
sale, to cover consummated sales,

80 The definitions section appears in 12 CFR
380.60 for purposes of the Corporation and 17 CFR
302.100 for purposes of the Commissi