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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206—AN96

Paid Parental Leave

AGENCY: Office of Personnel
Management.

ACTION: Interim final rule; request for
comments.

SUMMARY: The Office of Personnel
Management is issuing an interim final
rule to implement the Federal Employee
Paid Leave Act, which provides 12
weeks of paid parental leave to certain
Federal employees covered by the
Family and Medical Leave Act (FMLA).
Implementation of the new law also
requires changes to OPM’s existing
FMLA regulations.
DATES: Effective date: October 1, 2020.
Comments: Comments must be
received on or before September 9,
2020.

ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
and title, by the following method:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

All submissions received must
include the agency name and docket
number or RIN for this document. The
general policy for comments and other
submissions from members of the public
is to make these submissions available
for public viewing at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Bryce Baker by email at pay-leave-
policy@opm.gov or by telephone at (202)
606—-2858.

SUPPLEMENTARY INFORMATION: The Office
of Personnel Management (OPM) is
issuing an interim final rule to

implement provisions of the Federal
Employee Paid Leave Act (subtitle A of
title LXXVI of division F of the National
Defense Authorization Act for Fiscal
Year 2020, Pub. L. 116-92, December
20, 2019), which will hereafter be
referred to as “FEPLA.” FEPLA makes
paid parental leave available to certain
categories of Federal civilian employees.
These OPM regulations will implement
FEPLA provisions dealing with Federal
employees covered by the Family and
Medical Leave Act (FMLA) provisions
in subchapter V of chapter 63 of title 5,
United States Code, which were
originally enacted through title II of the
Family and Medical Leave Act of 1993.
(See sections 7602, 7605(a), and 7606 of
FEPLA.) The title 5 FMLA provisions,
which apply to the majority of civilian
Federal employees, are administered by
OPM. (See 5 CFR part 630, subpart L.)

FEPLA amended 5 U.S.C. 6382(d) to
allow the substitution of up to 12 weeks
of paid parental leave for FMLA unpaid
leave granted in connection with the
birth of an employee’s son or daughter
or the placement of a son or daughter
with an employee for adoption or foster
care. (See 5 U.S.C. 6382(a)(1)(A) and
(B).) In order to implement FEPLA,
OPM is adding a new subpart—subpart
Q (Paid Parental Leave)—in part 630
(Absence and Leave) of title 5, Code of
Federal Regulations, and making
necessary clarifications, changes, and
additions in subpart L (Family and
Medical Leave).

Effective Dates

Section 7602(c) of FEPLA provides
that the amendments to 5 U.S.C. 6382
dealing with paid parental leave are not
effective with respect to any birth or
placement (for adoption or foster care)
occurring before October 1, 2020. Thus,
by law, paid parental leave is available
to covered employees only in
connection with the birth or placement
of a son or daughter that occurs on or
after October 1, 2020. Since paid
parental leave may not be used prior to
the birth or placement involved, paid
parental leave may not be used for any
period of time prior to October 1, 2020.

Section 7605(a) of FEPLA, dealing
with the crediting of certain periods of
active duty in the uniformed services
performed by members of the National
Guard or Reserves for the purpose of the
12-month service requirement for FMLA
leave eligibility in 5 U.S.C. 6381(1)(B),

was effective on December 20, 2019—
the date FEPLA was enacted.

Section 7606 of FEPLA, dealing with
the coverage of screener personnel
employed by the Transportation
Security Administration (TSA) under
the title 5 FMLA law, was effective on
December 20, 2019, the date FEPLA was
enacted. However, as noted above, use
of paid parental leave by TSA screener
personnel under the title 5 FMLA law
is available only in connection with the
birth or placement (for adoption or
foster care) of a son or daughter that
occurs on or after October 1, 2020.

Summary of Law

A summary of the paid parental leave
provisions incorporated within the title
5 FMLA provisions is provided below.

An employee is eligible for paid
parental leave only if he or she is a
covered “employee” under the
definition in 5 U.S.C. 6381(1)(A) and
has completed at least 12 months of
service as such an employee, as required
by 5 U.S.C. 6381(1)(B). (See also 5 CFR
630.1201(b).) We note that the section
6381(1)(A) definition of “employee”
excludes individuals employed on a
temporary or intermittent basis. Unlike
the title 29 FMLA eligibility
requirements, employees under the title
5 FMLA are not required to be
employed by a specific employer for at
least 12 months or to have at least 1,250
hours of service during the previous 12-
month period; instead, they need only
12 months of covered service performed
at any time in the past. Also, although
title 29 FMLA limits to 12 workweeks
the combined FMLA leave entitlement
for two parents of the same child who
are spouses and who are employed by
the same employer, there is no such
limitation under title 5 FMLA; instead,
each parent-employee has a separate 12-
workweek entitlement.

A covered employee may elect to
substitute up to 12 weeks of paid
parental leave for FMLA unpaid leave
granted under 5 U.S.C. 6382(a)(1)(A) or
(B) in connection with the occurrence of
the birth or placement (for adoption or
foster care) of a son or daughter. Such
FMLA unpaid leave may be used to care
for the newly born or placed son or
daughter, and thus allows for bonding
between parent and child.

By law, FMLA unpaid leave is
generally limited to a total of 12 weeks
in any 12-month period. The FMLA
unpaid leave is permitted for various
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specified purposes, not just a birth or
placement event. Thus, use of FMLA
unpaid leave for other purposes (e.g.,
based on the employee’s own serious
health condition or to care for certain
family members with a serious health
condition) can—depending on the
timeframe in which it is taken—Ilimit
the amount of FMLA unpaid leave
available for a birth or placement event,
and thus limit the amount of paid
parental leave that can be substituted for
it. (Employees may request to use their
annual or sick leave to cover other
periods of time outside of FMLA leave
periods in accordance with governing
statutes and regulations.)

Paid parental leave may be used only
“in connection with the birth or
placement involved” (5 U.S.C.
6382(d)(2)(B)(i))—that is, after the
occurrence of the birth or placement
involved—which results in the
employee assuming a “parental” role
with respect to the newly born or placed
child. An employee may take unpaid
FMLA leave under 5 U.S.C.
6382(a)(1)(A) or (B) before the birth or
placement to cover certain activities
related to the birth or placement but
cannot substitute paid parental leave for
those pre-birth/placement FMLA
unpaid leave periods. However, an
employee could substitute annual leave
or sick leave for pre-birth/placement
FMLA unpaid leave periods (e.g., sick
leave for prenatal care up to the point
of birth or in connection with pre-
placement activities necessary to allow
an adoption to proceed).

Paid parental leave may be used no
later than the end of the 12-month
period beginning on the date of the birth
or placement involved. At the end of
that 12-month period, any unused
balance of paid parental leave granted in
connection with the given birth or
placement permanently expires and is
not available for future use. No payment
may be made for unused paid parental
leave or paid parental leave that has
expired. Paid parental leave is not
considered to be annual leave and thus
may not be included in a lump-sum
payment for annual leave following
separation (5 U.S.C. 6382(d)(2)(D)).

Under the law, an employee may not
use any paid parental leave unless the
employee agrees in writing, before
commencement of the leave, to
subsequently work for the applicable
employing agency for at least 12 weeks.
This 12-week work obligation is
triggered once the employee’s paid
parental leave concludes. The work
obligation is statutorily fixed at 12
weeks regardless of the amount of leave
used by an employee. An agency head
must waive the work obligation if an

employee is unable to return to work
because of the continuation, recurrence,
or onset of a serious health condition
(including mental health) of the
employee or the newly born/placed
child—but only if the condition is
related to the applicable birth or
placement.

If an employee fails to return to work
for the required 12 weeks, the
employing agency “may” (but is not
required to) recover from the employee
an amount equal to the total amount of
Government contributions paid by the
agency under 5 U.S.C. 8906 on behalf of
the employee to maintain the
employee’s health insurance coverage
during the period of paid parental leave.
This reimbursement provision may not
be applied if the employee is unable to
return to work based on the conditions
that qualify for waiver described in the
preceding paragraph. Also, this
provision may not be applied if the
employee fails to meet the 12-week
work obligation for any other
circumstance beyond the employee’s
control (see 5 CFR 630.1705(h)).

Interim Final Rule

OPM is issuing interim final
regulations that will provide more detail
regarding the implementation of the
statutory provisions summarized above.

In order to implement FEPLA, OPM is
amending part 630 (Absence and Leave)
of title 5, Code of Federal Regulations,
by amending subpart L (Family and
Medical Leave) and adding a new
subpart Q (Paid Parental Leave). OPM is
making changes in subpart L to establish
how the FMLA provisions will now
operate, since the appropriate
substitution of paid parental leave for
FMLA unpaid leave hinges on having a
complete understanding of the
standards for granting FMLA unpaid
leave. Below we provide a section-by-
section explanation of the changes in
subpart L and the new provisions in the
new subpart Q. Hereafter in this
SUPPLEMENTARY INFORMATION, references
to statutory provisions in title 5 of the
United States Code and to regulatory
provisions in title 5 of the Code of
Federal Regulations will generally be
referred to by section number without
restating the title 5 reference.

Revisions of FMLA Regulations in
Subpart L of 5 CFR Part 630

Subpart L deals with FMLA unpaid
leave. We are making conforming
changes to the provisions dealing with
the substitution of paid leave for FMLA
unpaid leave. We are also making
various changes to clarify the
appropriate application of the rules
governing FMLA unpaid leave. While

paid parental leave may be substituted
for FMLA unpaid leave only for periods
after birth or placement of a child,
employees will still be able to use
FMLA unpaid leave for certain purposes
related to an anticipated future birth or
placement and will be able to substitute
annual or sick leave (as appropriate) for
such unpaid FMLA leave.

§ 630.1201—Purpose, Applicability, and
Agency Responsibilities

The section heading for § 630.1201 is
revised to specifically reference agency
responsibilities, which are described in
an amended paragraph (c). (In current
regulations, § 630.1203(g) also addresses
agency responsibilities. We believe it is
better to address agency responsibilities
in one place in the introductory
§630.1201. We are revising
§630.1203(g) to address other matters.)
We have added a sentence to paragraph
(a) to note that the subpart L regulations
also are used in establishing eligibility
for paid parental leave under subpart Q.
Paragraph (b) is revised to (1) address
the coverage of TSA screener personnel,
consistent with section 7606 of FEPLA;
(2) clarify that temporary and
intermittent employees in each listed
category of employees are excluded
from FMLA coverage; (3) correct
obsolete references to the Secretary of
Transportation (related to the fact that
Coast Guard nonappropriated fund
instrumentalities are now located in the
Department of Homeland Security); and
(4) address the creditability of certain
active duty service by employees who
are members of the National Guard or
Reserves towards the 12-month service
requirement, consistent with section
7605(a) of FEPLA.

§ 630.1202—Definitions

Section 630.1202 is amended by (1)
removing the definitions for regularly
scheduled, regularly scheduled
administrative workweek, and tour of
duty; (2) revising the definitions of
administrative workweek, family and
medical leave, leave without pay, and
reduced leave schedule; and (3) adding
new definitions for birth, placement,
and scheduled tour of duty. The new
term scheduled tour of duty is replacing
other terms in order to clarify that the
tour referenced in the FMLA regulations
is the tour of duty established for
purposes of charging leave when an
employee is absent. The definition of
that term also clarifies that there is no
tour of duty during the off-season period
for seasonal employees; thus, FMLA
unpaid leave and paid parental leave
would not apply during such an off-
season period. The revised definition of
family and medical leave includes new
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language addressing leave to care for
covered servicemembers under section
6382(a)(3), which is being regulated for
the first time in a new paragraph (j) in
§630.1203.

The new definition of placement
clarifies that it refers to a new
placement. Thus, the term excludes the
adoption of a stepchild or a foster child
who has already been a member of the
employee’s household and has an
existing parent-child relationship with
an adopting parent. This definition of
placement is consistent with
Department of Labor FMLA guidance at
https://www.dol.gov/sites/dolgov/files/
WHD/legacy/files/2005_08_26_1A_
FMLA.pdf. If a foster child is later
adopted, the placement has already
occurred; there is no new placement
with a family that would warrant
another use of FMLA leave for the same
child.

Also, in the definitions of birth and
placement, we are clarifying that the
terms may refer to an anticipated birth
or placement. This aligns with the
regulation in § 630.1203(d), which
provides that FMLA unpaid leave based
on birth or placement of a child may be
used prior to the actual birth or
placement.

§630.1203—Leave Entitlement

Section 630.1203(a)(2) is revised to
clarify that FMLA leave taken “because
of the placement” of a son or daughter
for adoption or foster care includes the
care of the newly placed son or daughter
after the placement. This is consistent
with the “care” language in the
provision dealing with FMLA leave for
a newly born son or daughter.

Section 630.1203(b) is revised to give
an employee who was incapacitated
more time to retroactively invoke FMLA
leave. The employee must retroactively
invoke FMLA leave within 5
workdays—instead of 2 workdays—after
returning to work. A parallel deadline is
being established for cases of
incapacitation in the paid parental leave
regulations in subpart Q.

Section 630.1203(d) is revised to
delete language that seems to suggest
that there is always only one 12-month
period in connection with FMLA
unpaid leave used in connection with a
birth or placement. As provided in
section 6382(a)(2) and §630.1203(d), the
entitlement to use FMLA unpaid leave
in connection with a birth or placement
terminates at the end of the 12-month
period beginning on the date of birth or
placement. However, if an employee
uses FMLA unpaid leave before birth or
placement, the associated 12-month
FMLA period may end during the 12-
month period that begins on the date of

birth or placement, and the employee
will be eligible to start a new
entitlement to FMLA unpaid leave after
the prior FMLA period ends. (See
section 630.1203(c).) If the employee
uses FMLA unpaid leave after obtaining
that new entitlement, a new 12-month
FMLA period will commence, and the
employee will be able to use 12 weeks
of FMLA unpaid leave during that
period. However, no FMLA unpaid
leave for birth or placement purposes
may be used after the date that is 12
months after birth or placement. Paid
parental leave may be substituted for
FMLA unpaid leave used after birth or
placement even if there are two 12-
month periods involved; however, the
total amount of paid parental leave in
connection with any given birth or
placement is limited to 12 weeks.

For example, after not using FMLA
leave for at least 12 months, an
employee uses a type of FMLA leave
described in §630.1203(a) (i.e., for birth,
placement, serious health condition of
employee or certain family members, or
exigency related to certain family
members being called to active duty) on
June 1, 2021, triggering the
commencement of a 12-month FMLA
period. The total amount of FMLA
unpaid leave used during the period
from June 1, 2021, through May 31,
2022, may not exceed 12 weeks. The
employee uses 5 weeks of FMLA unpaid
leave in June and July of 2021. Then the
employee has a child born on October
15, 2021. Because of the 12-week limit,
the employee would be able to use no
more than 7 additional weeks of FMLA
unpaid leave before the end of the 12-
month FMLA period expiring on May
31, 2022. On October 15, 2021, the
employee invokes FMLA leave under
§630.1203(a)(1) based on the birth of,
and need to care for, the new child, and
uses 7 weeks of FMLA unpaid leave
during the October-December 2021
period. However, when the 12-month
FMLA period ends on May 31, 2022, the
employee may start a new 12-month
entitlement to FMLA unpaid leave
under § 630.1203(a)(1) to care for the
child. If the employee invokes FMLA
leave in order to care for the child
starting on June 1, 2022, a new 12-
month FMLA period would begin at that
time. However, the entitlement to FMLA
unpaid leave based on the birth of a
child ends 12 months after the date of
birth; therefore, the employee would
have the period from June 1, 2022,
through October 14, 2022, to use up to
12 weeks of additional FMLA leave
under § 630.1203(a)(1). Since the 12-
month period after birth or placement
includes parts of two 12-month FMLA

periods, the employee could have more
than 12 weeks of FMLA unpaid leave
under § 630.1203(a)(1); however, only
12 weeks of paid parental leave could be
substituted in connection with this
particular birth or placement during the
12-month period that begins on the date
of the child’s birth or placement. Thus,
the employee could substitute 12 weeks
of paid parental leave for any period
during which the employee used FMLA
unpaid leave under § 630.1203(a)(1)
from October 15, 2021 through October
14, 2022.

Section 630.1203(d) is also revised to
address the circumstances under which
an employee may use FMLA unpaid
leave because of an anticipated birth
(under §630.1203(a)(1)) or because of an
anticipated placement (under
§630.1203(a)(2)) prior to the date of the
birth or placement. In the case of an
anticipated birth, the allowed
circumstances involve a pregnancy-
related health condition of the expectant
mother that prevents her from working
or prenatal care provided to that
expectant mother by health care
providers. This provision applies not
only to an employee who is an
expectant mother but also to an
employee who is the other parent of the
expected child, to the extent that other
parent is providing necessary care for
the expectant mother. We rely on the
definition of “serious health condition”
in §630.1202 in applying this provision.
We recognize that an employee may be
able to use FMLA unpaid leave before
birth based on §630.1203(a)(1) or
§630.1203(a)(3) or (a)(4) based on the
same set of circumstances. We note that
certain statutory and regulatory rules
differ based on which provisions are
invoked (e.g., certification
requirements). In the case of an
anticipated placement, the permissible
circumstances are limited to those in
which the employee must be absent to
engage in activities necessary to allow
an anticipated adoption or a foster care
arrangement to proceed. For example,
an employee may be required to attend
counseling sessions, appear in court, or
consult with an attorney or a doctor.

Section 630.1203(e) is revised to
clarify how the entitlement of 12
administrative workweeks of family and
medical leave is converted to hours or
days, depending on the nature of an
employee’s scheduled tour of duty and
whether leave is charged on an hourly
or daily basis. For example, for a regular
full-time employee who has 80 hours in
the biweekly scheduled tour of duty and
who is charged leave on an hourly basis,
12 administrative workweeks translate
into 480 hours. (12 weeks = 6 biweekly
periods. 6 times 80 hours = 480 hours.)
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Paragraph (e) also addresses employees
with part-time work schedules or
uncommon tours or who are charged
leave on a daily basis.

Section 630.1203(f) is revised to
clarify how to recalculate an employee’s
unused balance of family and medical
leave if there is a change in an
employee’s scheduled tour of duty
during any 12-month FMLA period that
commenced due to use of family and
medical leave. For example, if a regular
full-time employee has a balance of 120
hours of unused family and medical
leave for a 12-month FMLA period that
is in progress and then converts to a
part-time schedule of 20 hours per
week, the balance would be recalculated
to be 60 hours. (The new part-time tour
is 40 hours biweekly, compared to 80
for a regular full-time tour. 40/80 times
120 equals 60 hours remaining under
the new scheduled tour of duty.)

Paragraph (g) in § 630.1203 is revised.
The current paragraph (g) deals with
agency responsibilities to provide
information to employees. This matter is
now addressed in a revised
§630.1201(c). The revised paragraph (g)
establishes that FMLA unpaid leave
linked to a birth event includes leave
necessary for an employee who is the
birth mother to recover from giving
birth, even if the employee is not
involved in caring for the son or
daughter during portions of that
recovery period. (The recovery period
would be whatever is specified by a
health care provider. The medical
standard for a normal recovery period is
generally 6 weeks for vaginal birth and
8 weeks for caesarian section, unless
complications arise.) The birth event
provision in law states that it applies to
leave taken “‘because of the birth of a
son or daughter of the employee and in
order to care for such son or daughter”
(section 6382(a)(1)(A)). A birth mother’s
need to recover from giving birth is
clearly “because of the birth”’ of a child.

A new paragraph (i) in §630.1203
clarifies that FMLA unpaid leave taken
to care for a newly born child generally
refers to leave covering periods when
the parent-employee is in the home with
the child or is otherwise involved in
spending time with the child (bonding).
Such FMLA unpaid leave may also be
used to cover short periods away from
the child’s physical presence to support
the care of the child (e.g., buying baby
food, diapers, or other supplies).
However, leave would not be
appropriate if an employee is engaged in
activities not directly connected to care
of the child or if the employee is outside
the local geographic area where the
child is located. For example, it is
possible that a biological father may not

reside in the same home as the birth
mother and the new child. The father
could receive FMLA unpaid leave and
associated paid parental leave only for
the care activities described in this
paragraph.

A new paragraph (j) in §630.1203
provides regulations on FMLA leave to
care for a covered servicemember, as
provided in 5 U.S.C. 6382(a)(3)—(4).
OPM has not issued final regulations to
address this type of FMLA leave, which
was added by Public Law 110-181 in
2008. This FMLA unpaid leave to care
for covered servicemembers is subject to
special rules, including special rules
related to the substitution of annual and
sick leave. Since we are revising the
leave substitution regulations in
§630.1206 to address changes made by
FEPLA, we determined we should
address FMLA leave for care of covered
servicemembers in subpart L. (See
revised §630.1206(d), which links to
§630.1203(j).) In contrast to other types
of FMLA leave, the leave entitlement for
FMLA leave to care for a covered service
member is 26 administrative workweeks
during a single 12-month period. If an
employee uses other types of FMLA
leave in that single 12-month period, the
combined amount of FMLA leave is
limited to 26 administrative workweeks.
Thus, there could be circumstances
where the substitution of paid parental
leave for a period of FMLA unpaid leave
for birth or adoption purposes would
potentially be affected by the 26-
workweek limit. (See revised
§630.1203(j)(3).) For example, consider
an employee who invokes FMLA
unpaid leave to care for a covered
servicemember and uses 16 weeks of
such leave starting on August 15, 2022.
If the same employee gave birth to a
child on October 7, 2022, the employee
would be able to use only 10 weeks of
FMLA unpaid leave under
§630.1203(a)(1) during the single 12-
month period from August 15, 2022, to
August 14, 2023, since there is a 26-
week limit for that single 12-month
period. That would also limit the
employee to no more than 10 weeks of
paid parental leave during that single
12-month period. However, the
employee would be able to use FMLA
unpaid leave under § 630.1203(a)(1)—
and to substitute 2 weeks of paid
parental leave for that unpaid leave—
after August 14, 2023, and no later than
October 6, 2023 (the expiration of the
12-month period following the birth on
October 7, 2022)—since only 12 weeks
of paid parental leave is available in
connection with any given birth or
placement (i.e., only 12 weeks of paid
parental leave is available for

substitution for a 12-month period
commencing on the date of birth or
placement because the entitlement to
FMLA unpaid leave for birth or
placement expires at the end of that 12-
month period).

§ 630.1206—Substitution of Paid Leave

Section 630.1206, dealing with
substitution of paid leave for FMLA
unpaid leave, is revised to reflect
changes in the law and to clarify certain
matters. Section 7602(a) of FEPLA
amended section 6382(d) of title 5,
United States Code, by making the
statutory leave substitution rules that
had applied to all types of FMLA leave
apply only to FMLA leave granted
under subparagraphs (C), (D), and (E) of
section 6382(a)(1) and section
6382(a)(3)—which deal with an
employee’s care of certain family
members who have a serious health
condition, the incapacitation of an
employee due to a serious health
condition, a qualifying exigency related
to certain family members’ Armed
Forces deployments, and an employee’s
care of certain covered servicemembers,
respectively. The paid leave substitution
rules for FMLA unpaid leave granted
under subparagraphs (A) and (B) of
section 6382(a)(1)—dealing with a child
birth event and with the placement of a
child for adoption or foster care,
respectively—are now addressed in a
new subsection (d)(2) of section 6382.
Section 630.1206 addresses paid leave
substitution for the various categories of
FMLA unpaid leave.

Section 630.1206(b) provides that
paid parental leave may be substituted
for FMLA unpaid leave based on a birth
or placement event as provided in the
new subpart Q. Paragraph (b) also
addresses the possibility of substituting
annual and sick leave for FMLA unpaid
leave based on birth or placement. If an
employee has not already (before birth
or placement) begun a 12-month FMLA
period, the employee could have no
more than 12 weeks of FMLA unpaid
leave between the date of birth or
placement and the date that is 12
months after the date of birth or
placement. Thus, the 12 weeks of paid
parental leave would completely fill any
FMLA unpaid leave for birth or
placement purposes, and there would be
no opportunity to substitute annual or
sick leave.

However, if an employee has a 12-
month “FMLA period” (as established
under § 630.1203(c)) in progress at the
time of birth or placement, that 12-
month FMLA period would end after
birth or placement and before the date
that is 12 months after the birth or
placement. When that 12-month FMLA
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period ends, the employee will be
eligible to start a new 12-month
entitlement to FMLA unpaid leave for
birth or placement. If the employee uses
FMLA unpaid leave and thus
commences a new 12-month FMLA
period, the employee will be able to use
up to 12 weeks of FMLA unpaid leave
during that period. If that new FMLA
period begins during the 12-month
period following the birth or placement,
it would be possible for the employee to
use more than 12 weeks of FMLA
unpaid leave for birth or placement
purposes between the date of birth or
placement and the date that is 12
months after the date of birth or
placement. In that case, only 12 weeks
of paid parental leave could be
substituted, since only 12 weeks of paid
parental leave is available in connection
with any given birth or placement (i.e.,
only 12 weeks of paid parental leave is
available for substitution for a 12-month
period beginning on the date of birth or
placement because the entitlement to
FMLA unpaid leave for birth or
placement expires at the end of that 12-
month period). An employee would be
able to substitute annual or sick leave,
as appropriate, for any remaining
unpaid FMLA leave.

Section 630.1206(c) addresses the
paid leave substitution rules for FMLA
leave connected to a serious health
condition or an exigency. (See
paragraph (3), (4), and (5) of
§630.1203(a), which correspond to
subparagraphs (C), (D) and (E) of section
6382(a)(1), respectively.) These rules are
consistent with existing rules on paid
leave substitution.

Section 630.1206(d) addresses paid
leave substitution for FMLA leave to
care for a covered servicemember. These
rules are consistent with statutory rules
on paid leave substitution for this
category of FMLA leave. (See section
6382(a)(3), which provides authority to
provide 26 weeks of FMLA unpaid leave
in a single 12-month period to care for
a covered servicemember. There are
currently no OPM FMLA regulations
regarding this category of leave. In the
absence of regulations, statutory
provisions of sections 6382—6383 that
refer to section 6382(a)(3) are
governing.)

Section 630.1206(e) states various
general rules related to an employee’s
entitlement to substitute paid leave. An
employee is entitled to elect whether or
not to substitute paid leave for FMLA
unpaid leave, subject to applicable law
and regulation. Thus, an agency may not
deny an employee’s election to make a
substitution permitted under this
section. Nor may an agency require an
employee to substitute paid leave for

FMLA leave without pay. Paragraph (4)
adds a statement, not previously
included in the FMLA regulations,
indicating that an employee may request
to use annual leave or sick leave
without invoking family and medical
leave, and, in that case, the agency
exercises its normal authority with
respect to approving or disapproving the
timing of when the leave may be used.
OPM is aware of misconceptions held
by some that an employee must invoke
FMLA for personal and family health
situations for which they could just as
easily request sick leave, thereby
preserving their FMLA entitlement for
any additional needs that may arise.
Sick leave, under the circumstances
specified by statute and regulation, is an
employee entitlement; therefore, an
agency generally may not deny an
employee’s request to take sick leave
outside of FMLA for a sick leave
purpose authorized at § 630.401. (In
certain circumstances—for example,
when the timing of a doctor’s
appointment is not a medical
necessity—an agency may disapprove
the timing of an employee’s sick leave
request and require the employee to
reschedule.) An employee also has a
right to take annual leave, subject to the
right of the agency to schedule the time
at which annual leave may be taken.
Therefore, the agency has the right to
deny the scheduling of an employee’s
annual leave requested outside of an
FMLA request, but if the employee’s
scheduling of FMLA leave is approved,
the employee’s request to substitute
annual leave for FMLA leave without
pay may not be denied.

Section 630.1206(f) addresses an
employee’s obligation to generally give
advance notice of the employee’s
election to substitute paid leave for
FMLA unpaid leave. In other words, the
general rule is that retroactive
substitution is not allowed. However,
paragraphs (f)(2) through (f)(4) do
address some limited exceptions.
Paragraph (f)(4) addresses the
retroactive substitution of paid parental
leave and links to §630.1706, which
allows retroactive substitution only if an
employee is physically or mentally
incapacitated. Under section
6382(d)(2)(F)(i), as added by FEPLA,
there is a general requirement that an
employee agree (in writing), before the
commencement of paid parental leave,
to perform 12 weeks of work after the
use of paid parental leave concludes.
Thus, the law anticipates that paid
parental leave would be provided on a
prospective basis after an employee
elects to use the leave and enters into a
work obligation agreement.

§ 630.1213—Records and Reports

Section 630.1213, dealing with
records and reports in connection with
use of FMLA leave, is revised to refer to
FMLA leave under the entire subpart
rather than refer solely to leave under
§630.1203(a), since a provision on leave
to care for covered servicemembers has
been added in § 630.1203(j). Also, since
§630.1206 has been revised, the
reference to the substitution of paid
leave under § 630.1206(b) is being
changed to a more general reference to
§630.1206.

New Subpart Q in 5 CFR Part 630

§ 630.1701—Purpose, Applicability, and
Agency Responsibilities

Section 630.1701(a) addresses the
purpose of the new subpart Q.

Section 630.1701(b) states that
subpart Q applies to employees to
whom subpart L applies and also to
employees who are covered by agency
FMLA regulations issued under
§630.1201(b)(3)—for example, certain
Department of Defense teachers or
employees of certain nonappropriated
fund instrumentalities. In the case of
such employees, the subpart Q
regulations will apply, but the agency
may issue any necessary supplemental
regulations.

Section 630.1701(c) specifies that
agency heads are responsible for proper
administration of subpart Q, including
the responsibility of informing
employees of their entitlements and
obligations.

§ 630.1702—Definitions

Section 630.1702 provides that the
definitions in the FMLA regulations in
subpart L are applicable in subpart Q, to
the extent those defined terms are used,
except that, to the extent any definitions
of terms have been further revised in
§630.1702(b), the provisions of that
section shall apply for purposes of
subpart Q. Section 630.1702 also
provides definitions of additional terms
used in subpart Q—agency, child, birth
or placement, FMLA unpaid leave, and
paid parental leave.

The definition of paid parental leave
makes clear that paid parental leave is
a type of leave that is used when an
employee has a “parental” role. A
parent who does not maintain a
continuing parental role with respect to
a newly born or placed child would not
be eligible for paid parental leave once
the parental role has ended.

§630.1703—Leave Entitlement

Section 630.1703 provides various
rules related to the entitlement to paid
parental leave.



48080

Federal Register/Vol. 85, No. 154 /Monday, August 10, 2020/Rules and Regulations

Section 630.1703(a) states that an
employee may elect to substitute
available paid parental leave for any
FMLA unpaid leave granted based on
the occurrence of a birth or placement
(for adoption or foster care).

Section 630.1703(b) states that the
paid parental leave that is available for
substitution is 12 administrative
workweeks in connection with the birth
or placement involved. In other words,
an employee can receive up to 12
administrative workweeks of paid
parental leave for each birth or
placement event. The entitlement to
paid parental leave is triggered by the
actual occurrence of a birth or
placement, which results in the
employee having a parental role. Thus,
paid parental leave must only be used
after the birth or placement has
occurred. Paid parental leave continues
to be available only as long as the
employee has a continuing parental role
with respect to the newly born or placed
child. Since paid parental leave is
substituting for FMLA unpaid leave, use
of paid parental leave is constrained by
the use of FMLA unpaid leave, which is
limited to 12 weeks in any 12-month
FMLA period (as established under
§630.1203(c)).

The regulation explains that, with
respect to FMLA leave under
§630.1203(a) (corresponding to 5 U.S.C.
6382(a)(1)) that is limited to a total of 12
weeks in any 12-month period, any use
of FMLA unpaid leave for a purpose
other than birth or placement may affect
an employee’s ability to use the full 12
weeks of paid parental leave during the
12-month period following a birth or
placement. In other words, an employee
will be able to use the full amount of
paid parental leave only to the extent
that there are 12 weeks of available
FMLA unpaid leave granted based on
birth or placement. For example, if an
employee uses 6 consecutive weeks of
FMLA unpaid leave based on the
employee’s own serious health
condition, the employee could only use
6 weeks of FMLA unpaid leave based on
birth or placement (for which paid
parental leave could be substituted)
during the 12-month period that began
when the employee commenced using
FMLA unpaid leave based on the
employee’s serious health condition.

We note that the 12-week entitlement
to paid parental leave under 5 U.S.C.
6382(d)(2) is applied on a per employee
basis without regard to movements
between different agencies during the
12-month period following a birth or
placement. As long as the employee is
covered by the title 5 FMLA unpaid
leave and paid parental leave provisions
while serving in different agencies, the

employee would be limited to a total of
12 weeks of paid parental leave per
qualifying birth or placement. However,
if an employee has received paid
parental leave benefits in connection
with a given birth or placement under

a different paid parental leave authority
applicable to Federal employees (e.g.,
the paid parental leave benefit for
legislative branch employees in 2 U.S.C.
1312), and moves to a position covered
by the title 5 paid parental leave
authority during the 12-month period
following birth or placement, there is no
basis for limiting or offsetting title 5
paid parental leave benefits based on
receipt of leave benefits under another
authority.

Section 630.1703(c) and (d) address
how the entitlement of 12
administrative workweeks of paid
parental leave is converted to hours or
days, depending on the nature of an
employee’s scheduled tour of duty and
whether leave is charged on an hourly
or daily basis. For example, paragraph
(c) gives an example of a regular full-
time employee who has 80 hours in the
biweekly scheduled tour of duty and
who is charged leave on an hourly basis.
For such an employee, 12
administrative workweeks translate into
480 hours. (12 weeks = 6 biweekly
periods. 6 times 80 hours = 480 hours.)
Paragraph (c) also addresses employees
with part-time work schedules or
uncommon tours. Paragraph (d)
addresses employees who are charged
leave on a daily basis. For example, for
an employee who has 8 workdays each
biweekly pay period, 12 administrative
workweeks translate to 48 days (12
weeks = 6 biweekly periods. 8 days
times 6 biweekly periods = 48 days.).

Section 630.1703(e) addresses how to
recalculate an employee’s unused
balance of paid parental leave if there is
a change in an employee’s scheduled
tour of duty during the 12-month period
commencing on the date of the given
birth or placement. For example, if a
regular full-time employee has a balance
of 120 hours of unused paid parental
leave for a 12-month period that is in
progress and then converts to a part-
time schedule of 20 hours per week, the
balance would be recalculated to be 60
hours. (The new part-time tour is 40
hours biweekly, compared to 80 for a
regular full-time tour. 40/80 times 120
equals 60.)

Section 630.1703(f)(1) provides that
an agency may not require an employee
to use annual leave or sick leave to the
employee’s credit before allowing the
employee to use paid parental leave,
consistent with section 6382(d)(2)(C).
Paragraph (f)(1) also states that an
employee may request to use annual

leave or sick leave without invoking
FMLA unpaid leave under subpart L. As
discussed earlier in connection with
§630.1206(e), by requesting to use
annual or sick leave without invoking
FMLA leave, an employee can preserve
entitlement to use FMLA unpaid leave
at another time and to substitute paid
parental leave for that FMLA unpaid
leave. For example, an employee who is
a birth mother has an entitlement to use
sick leave for the post-birth recovery
period. By using sick leave to cover the
post-birth recovery period, the
employee would preserve the ability to
invoke FMLA leave and take an
additional 12 weeks of paid parental
leave at a later time (up to 1 year
following birth), thus extending the time
the employee can spend with the newly
born child. An agency has more control
over the scheduling of an employee’s
annual leave if it is requested
independent of FMLA leave. However,
if an employee invokes FMLA leave
based on the birth or placement of a
child, the employee would be entitled to
use that FMLA leave for a continuous
block of time following the birth or
placement and then would be entitled to
substitute annual leave for that block of
time. (In contrast, FMLA leave based on
the birth or placement of a child may
not be taken intermittently unless the
employee and the employing agency
agree otherwise. See section 6382(b) and
§630.1205(a). We note that employees
have a right to substitute paid parental
leave for FMLA unpaid leave for birth/
placement purposes. Thus, if an agency
agrees to intermittent use of FMLA
unpaid leave for birth/placement
purposes, the agency is, in effect,
agreeing to intermittent use of paid
parental leave leave.)

Section 630.1703(f)(2) provides that
paid parental leave may not be used
prior to the birth or placement involved.
This restriction applies even if an
employee used FMLA unpaid leave for
birth or placement purposes prior to the
birth or placement event, as allowed
under §630.1203(d).

Section 630.1703(f)(3) states that an
employee with a seasonal work
schedule may not use paid parental
leave during the off-season period
designated by the agency—the period
during which the employee is
scheduled to be released from work and
placed in nonpay status. In other words,
paid parental leave cannot be used as a
basis for extending a seasonal
employee’s work season. (For
employees appointed under title 5,
seasonal employment is addressed in 5
CFR 340.402.)

Section 630.1703(g) provides that, if
an employee has any unused balance of
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paid parental leave remaining at the end
of the 12-month period following the
birth or placement involved, the
entitlement to the unused leave expires
at that time. The unused leave may not
be rolled over for use in a future period,
nor may a payment be made to the
employee for unused paid parental
leave that has expired. Paid parental
leave may not be considered annual
leave for purposes of making a lump-
sum payment for annual leave or for any
other purpose. (See section
6382(d)(2)(D)(ii) and (iii).)

Section 630.1703(h) addresses an
agency’s authority to require
documentation of leave entitlement and
the submission of employee
certifications. At an agency’s request, an
employee must provide the agency with
appropriate documentation it deems
necessary to establish that the
employee’s use of paid parental leave is
directly connected to a birth or
placement. Appropriate documentation
could include, but is not limited to, a
birth certificate or a document from an
adoption or foster care agency regarding
the placement. Also, an agency may
require that an employee sign a
certification attesting that the paid
parental leave is being taken in
connection with a birth or placement
that has occurred. The employee may
also be required to attest that the paid
parental leave is being used for
appropriate purposes, such as the birth
mother’s recovery from giving birth or to
care for the child. (See §630.1203(g) and
(i)). This employee certification may
contain a statement in which the
employee acknowledges an
understanding of the consequences of
engaging in fraud by providing a false
certification.

The effective date of an employee’s
election of paid parental leave may not
be delayed because an employee has not
provided requested certifications.
However, the granting of paid parental
leave will be considered to be
conditional or provisional in nature,
subject to the employee providing
agency-required documentation or
certification within required time
frames. The required time frame is
usually 15 calendar days from the date
of an agency request (if any) for
documentation. If it is not practicable
for an employee to respond within the
15-day time frame, despite the
employee’s diligent, good faith efforts,
the employee must provide the
documentation or certification within a
reasonable period of time, but no later
than 30 calendar days after the date of
the agency’s original request. (These
time frames are consistent with the
documentation requirements for sick

leave in 5 CFR 630.405(b), the FMLA
leave in 5 CFR 630.1208(h) and the
disabled veteran leave in 5 CFR
630.1307(c).) If certain documentation
desired by the agency is not readily
available, an agency could require an
employee to self-certify that the leave is
being taken for a valid reason and to
commit to providing the documentation
as soon as practicable. If the employee
does not provide the documentation, the
agency could then make a request that
triggers the 15-day clock.

If agency-requested documentation or
certification is not timely submitted, the
agency may invalidate the paid parental
leave and convert the employee to an
appropriate nonpay status, which would
result in a salary overpayment debt
owed to the agency. An employee may
request that the debt be eliminated by
applying annual leave or other
appropriate types of paid time off to the
employee’s credit to the affected periods
of time. If the agency determines that an
employee fraudulently claimed an
entitlement to paid parental leave, the
agency may pursue an appropriate
disciplinary action, up to and including
removal from the Federal service.

§ 630.1704—Pay During Leave

Section 630.1704(a) states the
principle that the pay an employee
receives when using paid parental leave
shall be the same pay the employee
would receive if the employee were
using annual leave. In other words,
agency payroll systems will apply the
same rules they apply in determining
what pay continues during annual
leave.

Section 630.1704(b) provides that
paid parental leave is a type of leave
that is counted in applying the 8-hour
rule in 5 U.S.C. 5545(a) and 5 CFR
550.122(b) that determines whether
night pay is payable during periods of
leave. This is consistent with the
treatment of annual leave.

Section 630.1704(c) provides that the
pay received during paid parental leave
may not include Sunday premium pay,
consistent with the statutory bar in
section 624 of the Treasury and General
Government Appropriations Act, 1999
(Pub. L. 105-277, div. A, §101(h),
October 21, 1998).

§ 630.1705—Work Obligation

Section 630.1705(a) provides that an
employee may not use paid parental
leave unless the employee agrees (in
writing), before the start of paid parental
leave, to work for the applicable
employing agency for not less than 12
weeks beginning on the first scheduled
workday after such leave concludes.
This means that paid parental leave may

not be provided to an employee unless
the employee enters into such an
agreement. (An exception to this rule is
provided in cases where an employee is
incapacitated and unable to enter into
such agreement. See §630.1706.)

Section 630.1705(b) provides rules for
interpreting § 630.1705(a). The term “in
writing” in connection with an
employee agreement is defined to
include an acceptable electronic
signature. The term “work” means a
period during which the employee is in
duty status (i.e., actually working),
excluding any periods (paid or unpaid)
of leave, time off, or other nonduty
status. (Periods of paid time off include
paid holidays on which an employee
does not work. Periods of other nonduty
status include such periods as a
furlough or an absence without leave
(AWOL).) Any periods of leave, time off,
or other periods of nonduty status will
extend how long it will take the
employee to fulfill the 12-week work
obligation. To satisfy the work
obligation, the employee must complete
12 weeks of work regardless of how
much leave he or she takes before
satisfying the obligation.

The term “applicable employing
agency’”’ means the agency employing
the employee at the time use of paid
parental leave concludes. The time paid
parental leave concludes is the date that
is the workday on which an employee
finishes using 12 administrative
workweeks of paid parental leave
during the 12-month period that began
on the date of birth or placement. If the
employee does not use 12
administrative workweeks of paid
parental leave during the 12-month
period that began on the date of birth or
placement, the day that is the last
workday on which an employee takes
paid parental leave is considered to be
the date the paid parental leave
concludes.

Section 630.1705(c) provides
instructions on how to convert the 12-
week work obligation to hours for
employees who are charged leave on an
hourly basis (including fractions of an
hour). The 12-week work obligation
must be converted to hours based on the
number of hours in the employee’s
scheduled tour of duty, consistent with
the rules in §630.1703(c). If an
employee’s scheduled tour of duty
changes before the employee completes
the 12-week work obligation, the agency
must recalculate the balance of work
hours owed, consistent with the rules in
§630.1703(e).

Section 630.1705(d) provides how to
convert the 12-week work obligation to
days for employees who are charged
leave on a daily basis. The days
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equivalent of 12 weeks must be derived
based on the average number of
workdays in the employee’s established
tour of duty over a biweekly pay period,
consistent with the rules in
§630.1703(d).

Section 630.1705(e) provides that, as
part of the written agreement described
in §630.1705(a), an employee must
agree that, in the event the employee
does not complete the 12-week work
obligation, the employee will pay the
reimbursement amount specified in
630.1705(f) unless the affected
employing agency determines the
reimbursement requirement will not be
applied.

Section 630.1705(f) states the rules for
applying the reimbursement
requirement when an employee fails to
fulfill the work obligation as stated in
the employee’s written agreement.
Under the work obligation, an employee
is required to return to work for 12
weeks after paid parental leave
concludes. If the employee fails to
return to work for 12 weeks, an agency
may require a reimbursement equal in
amount to the total amount of any
Government contributions paid by the
agency on behalf of the employee to
maintain the employee’s health
insurance coverage under the Federal
Employees Health Benefits Program
established under 5 U.S.C. chapter 89
during the period(s) when paid parental
leave was used. If an agency determines
that reimbursement must be made, it
must seek collection of the full amount.
There is no authority for a partial waiver
of the amount owed.

Since the statutory language about
returning to work shows an intent that
the employee be continuously employed
by the applicable employing agency
(i.e., the agency employing the
employee at the time use of paid
parental leave concludes) while
performing the required 12 weeks of
work, the regulation also provides that
a separation from that agency (excluding
an intra-agency reassignment without a
break in service) before completion of
the required weeks of work will
constitute failure to return to work for
12 weeks.

The determination to impose the
reimbursement requirement is generally
within an agency’s sole and exclusive
discretion. However, an agency may not
impose the reimbursement requirement
if the agency determines that the
employee is unable to return to work for
the required 12 weeks because of (1) the
continuation, recurrence, or onset of
serious health condition (including
mental health) of the employee or the
newly born or placed child that is
related to birth or placement, or (2) any

other circumstance beyond the
employee’s control. In the case of a
newly born or placed child, any serious
health condition of the child will be
deemed to be related to the applicable
birth or placement.

We note that clauses (i) and (iii) of
section 6382(d)(2)(F) speak of an
employee being ‘““‘unable to return to
work’ and section 6382(d)(2)(G)(i)
speaks of an employee who “fails to
return from paid leave.” Given the
express requirement in section
6382(d)(2)(F)(i) that an employee agree
to work for the applicable employing
agency for 12 weeks after paid parental
leave concludes, we are interpreting the
language referenced in the preceding
sentence as referring to an employee
who has not returned to work for the 12
weeks to which the employee
committed in the agreement.

Section 630.1705(g) provides that
when making a determination to forbear
from requiring a reimbursement, an
agency may require an employee to
provide certification from a health care
provider supporting the employee’s
claim that a serious health condition is
causing the employee to be unable
return to work for the required 12
weeks. An agency may require
additional examinations and
certifications from other health care
providers if it deems it necessary. Any
such additional examinations will be at
the agency’s expense.

Section 630.1705(h) states the
principles governing determinations
that circumstances beyond the
employee’s control prevent the
employee from completing the 12-week
work obligation. (See § 630.1705(f)(ii).)
These circumstances must be ones that
truly compel an employee to not return
to work with the employing agency.
Circumstances that constitute a matter
of employee preference or convenience,
such as an employee choosing to stay
home to care for a healthy newborn will
not suffice.

Section 630.1705(i) provides how to
apply the reimbursement requirement
described in §630.1705(f)(1) if more
than one agency provided Government
contributions on behalf of an employee
for that employee’s health insurance
coverage during periods of paid parental
leave. In those cases, the employing
agency that employed the employee at
the time use of paid parental leave
concluded is responsible for informing
any other affected agency of the
employee’s failure to complete the
required 12 weeks of work. If an
employee fails to complete the 12-week
work obligation, any agency that
provided Government contributions for
health insurance during a period of paid

parental leave is responsible for
determining whether the reimbursement
requirement associated with a period of
agency employment should be applied.
The agency that employed the employee
at the time paid parental leave
concludes must first make its
reimbursement determination and then
inform any other affected agency of its
determination.

Section 630.1705(j) provides that each
agency is responsible for adopting its
own set of policies governing when it
will or will not apply the
reimbursement requirement described
in §630.1705(f). A single agency-wide
set of policies should be in place so that
employees within an agency are treated
consistently.

Section 630.1705(k) states an imposed
reimbursement represents a debt owed
to the affected agency and is subject to
collection procedures under the Federal
Claims Collection Standards in 31 CFR
parts 900 through 904.

§ 630.1706—Cases of Employee
Incapacitation

Section 630.1706 provides the
application of paid parental leave in
cases where an employee is
incapacitated at the time the use of paid
parental leave would be permissible.
Paragraph (a) allows the employee to
retroactively use paid parental leave.
This provision allows for the retroactive
election to use paid parental leave
under FMLA if the agency determines
that an otherwise eligible employee who
could have made an election during a
past period to substitute paid parental
leave and enter a work obligation
agreement was physically or mentally
incapable of doing so during that past
period. Upon this determination, the
agency must allow the employee, when
no longer incapacitated, to make an
election to substitute paid parental leave
for applicable FMLA unpaid leave. The
employee must make this election
within 5 workdays of returning to work.
As part of such election, the employee
must also sign a work obligation
agreement.

Paragraph (b) allows an employee’s
personal representative to elect, on
behalf of the employee, to substitute
paid parental leave for applicable FMLA
unpaid leave (i.e., approved FMLA
leave based on birth or placement of a
child). If an agency determines that an
otherwise eligible employee is
physically or mentally incapable of
making an election to substitute paid
parental leave and entering into a work
obligation agreement, the agency must,
upon the request of a personal
representative the agency finds
acceptable, provide conditional
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approval of substitution of paid parental
leave for applicable FMLA unpaid leave
under § 630.1703(a) on a prospective
basis.

An employee covered by paragraph
(b) who has been incapacitated would
be required—within 5 workdays after
the employee returns to work—to enter
into a written agreement to (1) meet the
work obligation described in § 630.1705
or (2) pay the required reimbursement
(if determined to be applicable).

An employee who does not agree to
enter into the required work obligation
agreement will have any used paid
parental leave cancelled and designated
as invalid. The invalidated leave that
was used based on the conditional
approval during the employee’s
incapacitation must be converted to an
unpaid absence(s) as “leave without
pay” (LWOP). An employee can request
to use other types of qualifying paid
leave or other paid time off to the
employee’s credit to cover the LWOP
period. If the employee does not elect to
use other qualifying periods of paid
time off for the LWOP period, the LWOP
period represents a debt owed by the
employee to which debt collection
procedures apply.

§630.1707—Cases of Multiple Children
Born or Placed in the Same Time Period

Section 630.1707 addresses the
application of paid parental leave in
cases in which an employee has
multiple children newly born or placed
in the same time period. If an employee
has multiple children born or placed on
the same day, that event will be treated
as a single event triggering a single
entitlement of up to 12 weeks of paid
parental leave during the 12-month
period following the event. If an
employee has one or more children born
or placed during the 12-month period
following the date of an earlier birth or
placement, each subsequent birth or
placement event will result in a 12-
month period commencing on the date
of birth or placement with its own 12-
week limit. Any use of paid parental
leave during a given 12-month period
will count toward that period’s 12-week
limit. Thus, when such 12-month
periods overlap, any use of paid
parental leave during the overlap will
count toward each affected 12-month
period’s 12-week limit. The regulations
provide an example.

§ 630.1708—Records and Reports

Section 630.1708(a) provides that an
agency must maintain an accurate
record of an employee’s usage of paid
parental leave.

Section 630.1708(b) provides that in
agency data systems (including

timekeeping systems) and in data
reports submitted to OPM, an agency
must record usage of paid parental leave
in the manner prescribed by the Office
of Personnel Management.

Executive Order 13563 and Executive
Order 12866

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). The Office of Management and
Budget has determined that this is an
economically significant regulatory
action. In accordance with the
provisions of Executive Order 12866,
this rule was reviewed by the Office of
Management and Budget.

A. Statement of Need

OPM is issuing the rule to implement
the Federal Employee Paid Leave Act.
Currently, Federal employees must take
unpaid parental leave unless they use
their sick or annual leave during
parental leave. This regulation will
provide paid parental leave to parents of
newly born or placed children in the
Federal workforce, serving as a model
for the rest of the country.

B. Number of Federal Employees and
Economic Impact

This rule applies to Federal civilian
employees and the agencies that employ
them covered by FMLA provisions in
title 5, United States Code. We estimate
that approximately 2 million Federal
civilian employees will be covered by
the interim final rule based on coverage
under title 5 FMLA provisions.

This estimate reflects coverage of
most Executive Branch employees.
Employees of certain Executive Branch
agencies such as the U.S. Postal Service,
the Postal Regulatory Commission, the
Federal Reserve Board, the Federal
Aviation Administration, and the
Transportation Security Administration
(TSA) are excluded, as those agencies
are not covered by the title 5 FMLA
provisions (except for TSA screener
personnel, as discussed in this
SUPPLEMENTARY INFORMATION). This
coverage estimate includes
approximately 95,000 employees of
nonappropriated fund instrumentalities
described in 5 U.S.C. 2105 (i.e.,
exchanges and other entities that
conduct activities for the comfort,
pleasure, contentment, and mental and
physical improvement of armed forces
personnel) in the Department of Defense

and the Coast Guard who are covered by
the title 5 FMLA provisions based on 5
U.S.C. 2105(c)(1)(E). The estimate
excludes employees of the Executive
Office of the President, the Executive
Residence at the White House, and the
official residence of the Vice President,
as they are covered by FMLA
regulations issued under 3 U.S.C. 412.
(See also 3 U.S.C. 401(a)(2)—(4).) (Note:
Under 3 U.S.C. 412(c), the regulations
implementing the title 3 FMLA
provisions may be consistent with the
title 5 FMLA regulations.) The estimate
excludes approximately 100,000—
150,000 employees with temporary
appointments or intermittent work
schedules, as such employees are
excluded from coverage under title 5
FMLA provisions.

The estimate includes approximately
26,000 Judicial Branch employees who
are covered by title 5 FMLA provisions.
The estimate excludes Legislative
Branch employees, except for
approximately 1,600 employees of the
Government Publishing Office (GPO), as
all other Legislative Branch employees
are not covered by title 5 FMLA
provisions.

While approximately 2 million
employees will be covered by this
interim final rule, eligibility depends on
the occurrence of a birth of an
employee’s child or placement of a
child with the employee for purposes of
adoption or foster care. OPM identified
annual birth rate data for mothers and
fathers (by age group) in National Vital
Statistics Reports published by the
Centers for Disease Control and
Prevention.?

OPM then applied that data to Federal
civilian employees by gender and by age
group to derive estimates of annual birth
events. For the population of
approximately 1.9 million nonseasonal,
full-time permanent Federal employees,
OPM estimated that there would be
about 51,000 annual birth events
(51,248/1,889,147 = 2.71 percent
occurrence rate). We note that a birth
may be counted as two birth events if
both parents are covered by this interim
final rule. We also note that this rule
may affect birth rates for Federal
employees, and that many other factors
unrelated to this rule may affect birth
rates. For simplicity, we use this figure
to estimate annual transfers associated
with this rule.

We note that at least two Federal
agencies, the Securities and Exchange
Commission (SEC) and the Federal
Deposit Insurance Corporation (FDIC)

1See https://www.cdc.gov/nchs/data/nvsr/
nvsr66/nvsr66_01.pdf and https://www.cdc.gov/
nchs/data/nvsr/nvsr68/nvsr68_13-508.pdf.


https://www.cdc.gov/nchs/data/nvsr/nvsr68/nvsr68_13-508.pdf
https://www.cdc.gov/nchs/data/nvsr/nvsr68/nvsr68_13-508.pdf
https://www.cdc.gov/nchs/data/nvsr/nvsr66/nvsr66_01.pdf
https://www.cdc.gov/nchs/data/nvsr/nvsr66/nvsr66_01.pdf
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began providing 6 weeks of paid
parental leave to their employees—in
October 2019 for SEC and January 2020
for FDIC. These SEC and FDIC
employees will be covered by the title
5 paid parental leave provisions once
they take effect on October 1, 2020. As
the employee population at these two
agencies represents only about 0.5
percent of the total Federal workforce,
estimates here are not adjusted for the
fact that these employees have had a
lesser paid parental leave benefit for a
period of time. The estimates in this
regulatory impact analysis are
necessarily rough in nature and based
on a number of simplifying
assumptions, and this has a minor effect
on estimates.

OPM used average salaries by gender
and by age group to estimate the dollar
value of salary, not including employer-
paid benefits, for 12 weeks of paid
parental leave in connection with a
birth event. If each birth event resulted
in 12 weeks of paid parental leave for
an affected employee, OPM estimated
that the total value of the salary paid
during parental leave in a year would be
approximately $900 million. This equals
about 0.54 percent of total basic payroll
for the 1.9 million Federal employees in
OPM'’s study population.

However, the 1.9 million employee
population used to generate the $900
million annual estimate count was
based on nonseasonal, full-time
permanent employees in the OPM-
managed Governmentwide database and
was not adjusted based on employee
coverage under title 5 FMLA provisions.
For example, it included roughly
100,000 FAA and TSA employees but
excluded part-time and seasonal
employees. In addition, some employees
covered by title 5 FMLA provisions are
not in the OPM database. However, the
1.9 million employee population
included in this database can reasonably
be viewed as representative of the 2.0
million employee population covered
by title 5 FMLA provisions. Based on
OPM data, the 2.0 million employee
population includes approximately
50,000 part-time employees. If we
assumed that 50,000 of the 100,000
employees between 1.9 million and 2.0
million were part-time employees who
on average had a half-time work
schedule, then we would adjust the
$900 million estimate to be $935 million
in terms of direct salary costs.

This rule also affects an employee
following the occurrence placement of a
child with the employee for purposes of
adoption or foster care. OPM does not
have data regarding the extent to which
Federal employees have children placed
with them for adoption or foster care. A

National Council for Adoption report
stated the annual number of adoptions
in the United States is about 110,000.2
The Children’s Bureau of the
Department of Health and Human
Services collects data on foster care in
the United States. The Children’s
Bureau reported that approximately
263,000 children entered the foster care
system in fiscal year (FY) 2018.3 That
statistic does not account for children
who may have multiple placements
while continuously in the foster care
system. The Children’s Bureau also
reported that about 62,000 of the
children who left the foster care system
(25 percent of the total) in FY 2018 were
adopted. It also reported that, in 52% of
such adoptions (about 32,000), the child
was placed with a foster parent. Since
the interim final paid parental leave
regulations do not consider such an
adoption to be a new placement
triggering the right to use FMLA leave
and paid parental leave, for the purpose
of our estimates, those adoptions could
be subtracted from the 110,000 annual
count of adoptions. Rather than make
that adjustment, OPM will assume that
the number of placements of foster
children already in the foster care
system is roughly the same (32,000) so
that the effects are offsetting.

If we assume there are annually
110,000 adoptions and 260,000 foster
care placements, we have 370,000 total
placements. This number can be
compared to the number of persons in
the United States in the age range of 18
to 64—an age range that roughly
corresponds the age range for Federal
Government employees. According to
the July 2019 census data, the total U.S.
population was 328,239,523. Of that
total, 16% were 65 and older and
another 22.4% were under 18, meaning
that the remaining 61.6%, or
202,195,546, were in the 18—64 age
range. If we divide 370,000 by 202
million, we derive 0.18 percent, which
represents the percentage of U.S. adults
ages 18—64 who will have an adoption
or foster care placement in a given year.
We will assume that the same
percentage of Federal employees will
have an adoption or foster care
placement event in a given year.
Applying that percentage (0.18 percent)
to the 2 million Federal employees
covered by the title 5 FMLA provisions,
we estimate that these Federal
employees will have 3,600 adoption or
foster care placement events annually.
In contrast, we estimated above that

2 https://indd.adobe.com/view/4ae7a823-4140-
4f27-961a-cd9f16a5f362.

3 https://www.acf.hhs.gov/sites/default/files/cb/
afcarsreport26.pdyf.

these Federal employees will have about
51,000 birth events annually (2.71
percent). The combined event
percentage would be 2.89 percent (2.71
+ 0.18), which represents an increase of
about 6.6 percent above the 2.71 percent
factor that was used to generate the
direct salary cost estimate of
approximately $935 million. Thus, we
can apply that same 6.6 percent
adjustment factor to derive a revised
direct salary cost estimate of about $995
million.

OPM also lacks data on Federal
employees who might yield custody of
a child for adoption or under a
surrogacy arrangement at the time of
birth, which would not generate a 12-
week paid parental leave benefit under
the interim final rule. For purposes of
this analysis, OPM assumes these cases
will not have a significant effect on the
overall estimates.

C. Transfers

The payment of paid parental leave
generates a ‘“‘transfer’”’—a movement or
redistribution of monetary payments
from one group to another that does not
affect total resources. The Government
is transferring payments from the
general public to Federal employees.
For purposes of these estimates, we
assume that the amount of service
performed by Federal employees is not
affected by this rule. That means that
staff will perform the work that would
have been performed by employees
newly taking parental leave, and that
new staff may need to be hired to
complete this work. Employees may
also receive additional payment in cases
where they would have otherwise taken
other categories of leave. This implies
that total payments to Federal
employees will increase, while total
services provided by the Federal
workforce will remain constant.

In the context of paid parental leave,
there are a variety of types of shifts or
transfers, depending on what would
have otherwise happened if the
employee had not received paid
parental leave.

¢ If an employee would have
otherwise used leave without pay for
periods covered by paid parental leave,
there is an immediate transfer from the
Government to the employee receiving
paid parental leave, but there is no need
for other staff to work additional hours
to maintain the level of Government
service.

e If an employee would have
otherwise used annual leave during
periods covered by paid parental leave,
the employee will have a higher balance
of annual leave. The employee could
use that annual leave at a later time. If


https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport26.pdf
https://www.acf.hhs.gov/sites/default/files/cb/afcarsreport26.pdf
https://indd.adobe.com/view/4ae7a823-4140-4f27-961a-cd9f16a5f362
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so, that has the same effect as paid
parental leave replacing work—but the
effect is not immediate. The annual
leave used at a later time will be in
place of work hours; thus, to maintain
the same level of service, an agency may
need to hire additional staff. On the
other hand, the use of paid parental
leave instead of annual leave could
cause an employee to have a higher
annual leave balance at the time of
separation from Federal service. In that
case, there is no need to hire additional
staff, but an agency would have to make
a larger lump-sum payment of the
unused annual-leave balance upon the
employee leaving the Government.
Alternatively, an employee with a
higher balance of annual leave could hit
the maximum amount of accrued annual
leave (240 hours for most employees)
that an employee can carry over into the
next year. If so, excess unused annual
leave hours would be lost—some of
which might be connected to higher
balances resulting from the employee’s
use of paid parental leave instead of
annual leave. In that last scenario, to the
extent that the lost excess leave could be
viewed as resulting from paid parental
leave, the employee would never use
the leave and, thus, there would be no
need to hire additional staff to cover
loss productivity from the use of that
leave. We lack data to estimate if and
when, and the extent to which, annual
leave lump-sum payments may be
affected. We invite commenters to
submit any available data regarding this
matter. So, for those who would have
otherwise used annual leave, the
transfer could be delayed to a later point
during the employee’s Federal service or
to the point of separation from Federal
service, or could never occur due to the
annual leave carry-over limit.

¢ If an employee would have
otherwise used sick leave during period
covered by paid parental leave, the
availability of paid parental leave will
cause the employee to have a higher
sick leave balance. While we lack data,
we believe that Federal employees,
particularly birth mothers, use
significant amounts of sick leave in
connection with a birth event. While it
is possible that some of the extra sick
leave might be used later by an
employee in lieu of leave without pay,
we believe that the saved sick leave will
generally be fully reflected in the
employee’s balance at the time of
separation. For employees who retire
with entitlement to an immediate
annuity, unused sick leave is creditable
service for the purpose of computing an
employee’s retirement annuity. So, for
this type of shift, the transfer is less than

the value of the paid parental leave and
is delayed until retirement—and applies
only to those with entitlement to an
immediate annuity. The Congressional
Budget Office estimated that higher
annuity payments due to increased sick
leave balances at retirement (resulting
from availability of paid parental leave)
would increase direct spending by less
than $500,000 over the 2020-2029
period.4

¢ If an employee would otherwise not
have taken leave, other staff will
perform the work that would have been
performed by that employee, and new
staff may need to be hired to complete
this work.

While we have identified scenarios in
which the transfers could be delayed or
even, in the sick leave scenario, not
equal to the full value of the paid
parental leave, we lack data to estimate
the effects those scenarios will have on
annual costs during the 5-year
timeframe for this regulatory impact
analysis.

Employees who, after use of paid
parental leave concludes, do not return
to duty and complete 12 weeks of work
are subject to a possible reimbursement
obligation that is based on the cost of
agency contributions to health
insurance premiums during the use of
paid parental leave. However, the
employing agency has considerable
discretion in imposing the
reimbursement requirement and is
barred from imposing it in some cases.
We expect that the number of
employees who do not complete the
required 12 weeks of work would be a
small percentage. In light of those
factors, we do not believe that the
reimbursement requirement will have a
significant impact of transfer estimates.

In order to estimate transfers, it is
necessary to make assumptions about
utilization. We lack data to assume that
employees will not take full advantage
of this paid parental leave. We are aware
that there is some data that parental
leave is not fully utilized—especially by
males. However, the referenced
examples of which we are aware do not
involve full income replacement, as
does the new paid parental leave for
Federal employees. Until we have actual
experience under the Federal paid
parental leave program, we lack data to
assert that employees will use less than
the full amount of leave that is
available. However, we note that the
utilization rate substantially impacts
transfer estimates.

We recognize that transfers include
the cost of government-paid benefits as

4 https://www.cbo.gov/system/files/2019-12/
s1790paygosenate.pdf.

well as for direct salary costs. These
include contributions towards
retirement and insurance, Thrift Savings
Plan (TSP) contributions, Social
Security and Medicare taxes, and paid
leave and holidays—which would
inflate the total compensation costs by
about 50 percent above the estimated
direct salary costs of $995 million (i.e.,
$498 million in benefit costs).

As noted, we lack data to quantify
many important aspects of the effects of
this rule on payments to Federal staff.
In particular, we lack data to forecast
utilization of paid parental leave, and
the extent to which paid parental leave
will replace utilization of sick leave.
Accordingly, at this time, we estimate
that the value of transfers associated
with paid parental leave, including
salary and benefits, will be about $1.49
billion ($995 million salary and $498
million benefits) per year before
accounting for incomplete utilization of
paid parental leave and shifts in leave
utilization from sick leave to paid
parental leave. We estimate that, after
accounting for these factors, the rule
will result in transfers of between 60
and 90 percent of this value. This
implies annual transfers of between
$890 million and $1.3 billion, with a
mean estimate of $1.1 billion. This
represents under 1 percent of total basic
payroll for Federal employees covered
by the title 5 FMLA provisions. We
request public comment on these
estimates.

D. Costs

This interim final rule will affect the
operations of over 120 Federal
agencies—ranging from cabinet-level
departments to small independent
agencies. We estimate that this rule will
require individuals employed by these
agencies to spend time in order to
update agency policies and procedures
for parental leave, and to devote
additional time to manage staffing
following increased utilization of
parental leave. For the purpose of this
cost analysis, the assumed average
salary rate of Federal employees
performing this work will be the rate in
2020 for GS-14, step 5, from the
Washington, DG, locality pay table
($137,491 annual locality rate and
$65.88 hourly locality rate). We assume
that the total dollar value of labor,
which includes wages, benefits, and
overhead, is equal to 200 percent of the
wage rate, resulting in an assumed labor
cost of $131.76 per hour.

In order to comply with the regulatory
changes in this interim final rule,
affected agencies will need to review the
rule and update their policies and
procedures. We estimate that, in the first
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year following publication of the final
rule, this will require an average of 160
hours of work by employees with an
average hourly cost of $131.76. This
would result in estimated costs in that
first year of implementation of about
$21,000 per agency, and about $2.5
million in total Governmentwide. In
addition, agencies will face ongoing
administrative costs (including the
administrative costs of administering
the program and hiring and training
new staff to replace lost hours of work)
as Federal employees utilize additional
parental leave. We estimate that this
will require an average of 520 hours of
work per agency by employees with an
average hourly cost of $131.76 in each
year following publication of the final
rule. This would result in estimated
annually recurring costs averaging about
$69,000 per agency and about $8.2
million in total Governmentwide.

E. Benefits

As discussed previously, we estimate
that this rule results in shifts in activity
toward the care of young children by
Federal employees, and away from other
activities. We are unable to quantify the
societal value of the benefits of paid
parental leave and the societal value of
activities foregone as a result of the rule.
As aresult, we are unable to quantify
the net benefit of this shift in activity.

The benefits of increased parental
care of newborn and newly placed
children enabled by paid parental leave
are significant and can be described in
qualitative terms. First of all, more
Federal employees will be able to spend
significant time with newly born or
placed children during the first year
after birth or placement. Various studies
have shown the positive impact of
increasing bonding between parent and
child. Paid parental leave is not just a
benefit for Federal employees, but for
American society as a whole. It is a
significant benefit that the Federal
Government is acting as a role model in
providing paid parental leave to its
employees. This could have a large
impact on other employers, influencing
them to offer similar benefits. In turn,
parents around the country would be
able to spend additional time bonding
with children.

Various studies indicate that paid
parental leave may improve the health
of the birth mother and the child. Paid
parental leave will allow parents to
preserve annual and sick leave balances
for future family needs. In general, in
our society, women have traditionally
borne greater responsibility for caring
for children and sacrificing work
careers. This paid parental leave benefit
is gender neutral and also neutral

between the birth mother and the other
parent. This may help change
expectations that parents have regarding
the role each will play in raising
children. It is expected to result in
fathers having more involvement in
child care, which could provide
significant societal benefits, such as
stronger marriage and family
relationships. We believe that this
benefit may support greater income
equality between men and women by
reducing the length of interruptions in
the woman’s career—by making it easier
to have a child and then return to work.
Such a policy may also address
women’s declining labor force
participation that has been dropping
since 2000, which has potential to
positively impact the U.S. economy.

While it is difficult to demonstrate
cause and effect when it comes to
adopting one new employee benefit,
there are surveys and other indications
that a family-friendly paid parental
leave policy can help make an employer
more attractive to job seekers, increase
job satisfaction, increase employee
morale and engagement, increase the
likelihood of a birth mother returning to
work, and reduce turnover (i.e., increase
retention). While some assert that paid
parental leave will produce monetary
benefits that offset gross transfers, we do
not believe it is possible to attribute
reductions in spending on recruitment
efforts, training costs, and related effects
to a single factor. This new benefit will
likely improve the desirability of
Federal employment, and likely
increase the quality of Federal
employees, leading to improved services
for the general public. Reduced turnover
can have a positive effect on agency
productivity and reduce the burdens on
other employees while reducing
recruitment costs. At the same time, the
use of paid parental leave may
temporarily increase the burdens on
other employees.

F. Regulatory Alternatives

For the most part, the paid parental
leave benefit is established by statute.
The amount of leave is set by statute at
12 weeks for each eligible employee. By
statute, it applies equally to both
parents. The statute requires that paid
parental leave be provided via
substitution for FMLA unpaid leave for
purposes of birth and placement for
adoption or foster care. The statute
requires a fixed 12-week work
obligation after paid parental leave
concludes but allows agencies to decide
whether to apply a reimbursement
requirement (linked to Government
contributions toward health insurance
premiums), subject to specified

limitations. The statute requires that
OPM “‘shall prescribe regulations
necessary for administration” of the title
5 FMLA leave provisions, including the
paid parental leave provisions (5 U.S.C.
6387)

In many cases, the OPM regulations
are explanatory in nature. OPM
regulations do fill in some policy gaps,
but any regulatory decisions had a
marginal impact on transfers, costs, and
benefits. OPM considered alternatives
with respect to the documentation that
would be required from employees
seeking paid parental leave. One option
was to require documentation in all
cases and to specify the necessary types
of documentation in regulation (e.g.,
birth certificate, adoption agency letter).
The other option was to give the
employing agency flexibility to
determine what, if any, documentation
would be required. Under this option,
the regulation would give the employing
agency authority to require submission
of documentation and/or an employee
certification when it felt it was
necessary.

In considering these options, we
weighed the burden on supervisors and
employees versus the need to ensure
that appropriated monies are properly
used and to prevent fraud. We
recognized that in some cases, a
supervisor may have personal
knowledge of an employee’s situation
and a paperwork requirement would be
unnecessary. In general, we believe the
risk of fraud is low—especially in birth
cases. We determined that the
regulations should not mandate
documentation in all cases, but should
give agencies, as a necessary tool, the
authority to require submission of
documentation and/or employee
certifications. We also determined that
the employing agency should be
responsible for determining what
documentation is sufficient proof of
entitlement to paid parental leave.

G. List of Studies Considered

AEI-Brookings Working Group on Paid
Family Leave, ‘“Paid Family and
Medical Leave: AN ISSUE WHOSE
TIME HAS COME”—May 2017,
https://www.brookings.edu/wp-
content/uploads/2017/06/es_
20170606_paidfamilyleave.pdf

AEI-Brookings Working Group on Paid
Family Leave, ‘“The AEI-Brookings
Working Group Report on Paid
Family and Medical Leave:
CHARTING A PATH FORWARD”—
September 2018, https://www.aei.org/
wp-content/uploads/2018/09/The-
AEI-Brookings-Working-Group-
Report-on-Paid-Family-and-Medical-
Leave.pdf


https://www.aei.org/wp-content/uploads/2018/09/The-AEI-Brookings-Working-Group-Report-on-Paid-Family-and-Medical-Leave.pdf
https://www.aei.org/wp-content/uploads/2018/09/The-AEI-Brookings-Working-Group-Report-on-Paid-Family-and-Medical-Leave.pdf
https://www.aei.org/wp-content/uploads/2018/09/The-AEI-Brookings-Working-Group-Report-on-Paid-Family-and-Medical-Leave.pdf
https://www.aei.org/wp-content/uploads/2018/09/The-AEI-Brookings-Working-Group-Report-on-Paid-Family-and-Medical-Leave.pdf
https://www.aei.org/wp-content/uploads/2018/09/The-AEI-Brookings-Working-Group-Report-on-Paid-Family-and-Medical-Leave.pdf
https://www.brookings.edu/wp-content/uploads/2017/06/es_20170606_paidfamilyleave.pdf
https://www.brookings.edu/wp-content/uploads/2017/06/es_20170606_paidfamilyleave.pdf
https://www.brookings.edu/wp-content/uploads/2017/06/es_20170606_paidfamilyleave.pdf
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American Action Forum, “Analysis of Institute for Women’s Policy Research, employer-paid-family-leave-
AEI-Brookings Working Group “Paid Parental Leave in the United policies.pdf
Proposal on Paid Parental Leave”’— States: What the data tell us about Pew Research Center, “Americans
June 2017, https:// access, usage, and economic and Widely Support Paid Family and
www.americanactionforum.org/ health benefits”—January 23, 2014, Medical Leave, but Differ Over
research/analysis-aei-brookings- https://iwpr.org/wp-content/uploads/ Specific Policies”—March 2017,
working-group-proposal-paid- wpallimport/files/iwpr-export/ https://www.pewsocialtrends.org/
parental-leave/ publications/B334-Paid % 20Parental 2017/03/23/americans-widely-

American Action Forum, “The Fiscal % 20Leave % 20in % 20the % 20United support-paid-family-and-medical-
Implications of the FAMILY Act: How %20States.pdf leave-but-differ-over-specific-policies/
New Paid Leave Benefits Increase National Partnership for Women & . D . .

. X . R X Urban Institute, ‘“Paid Family Leave in
Leave-Taking and Drive Up Estimated Families, “Leading on Leave: : s
" i ; . the United States: Time for a New
Program Costs”—March 2019, https:// Companies With New or Expanded . R )
. ; . . . National Policy”—May 2017, https://

www.americanactionforum.org/ Paid Leave Policies (2015-2019)"— www.urban.org/sites/default/files/
research/the-fiscal-implications-of- August 2019, hitps:// ub]fcatjon}9(7g201 /paid_famil
the-family-act-how-new-paid-leave- www.nationalpartnership.org/our- i ave_0.pdf paid_. Y-
benefits-increase-leave-taking-and- work/resources/economic-justice/ =Up
drive-up-estimated-program-costs/ paid-leave/new-and-expanded- H. Supporting Data Tables

TABLE 1a—PROJECTED BIRTH EVENTS FOR FEMALE FEDERAL EMPLOYEES BASED ON NATIONWIDE MATERNITY RATES

Nationwide Projected
Age arou Ngrendbeerraf)f maternity numberjof female
ge group f * rates Federal employees
employees (%) with birth event
246 3.23 8
11,345 6.80 771
40,412 9.53 3,851
77,780 9.97 7,755
106,474 5.26 5,601
102,229 1.18 1,206
109,753 0.09 99
LI LTRSS 448,239 | .ceieieeeee e 19,291

Source of Federal employee counts: FedScope—July 2019; * nonseasonal full-time permanent employees.

Source of maternity rates: National Vital Statistics Reports: Volume 68, number 13, Births: Final Data for 2018 (11-27—-19)—See Tables 2 or 5
for birth rates for mothers. Those tables do not show data for higher female age ranges. https://www.cdc.gov/nchs/data/nvsr/nvsr68/nvsr68_13-
508.pdf.

TABLE 1b—PROJECTED BIRTH EVENTS FOR MALE FEDERAL EMPLOYEES BASED ON NATIONWIDE PATERNITY RATES

. . Projected
Number of Natltonwltde nujmber
Age group Federal pi;"ens' Y of male
employees * (%) Federal employees
° with birth event
461 1.04 5
16,493 5.16 851
53,526 8.74 4,678
103,909 10.38 10,786
142,268 6.91 9,831
132,208 2.86 3,781
147,679 0.96 1,418
165,670 0.29 480
317,653 0.04 127
B o] - | PP UPPRRIPRt 1,079,867 | coeeeeeiieeieeeeeeeeeeeeeee, 31,957

Source of Federal employee counts: FedScope—July 2019; * nonseasonal full-time permanent employees.
Source of paternity rates: National Vital Statistics Reports: Volume 66, number 1, Births: Final Data for 2015 (1-5-17)—see Table 17 for birth
rates for fathers. https://www.cdc.gov/nchs/data/nvsr/nvsr66/nvsr66_01.pdf.

TABLE 2—AVERAGE SALARY FOR FEMALE AND MALE EMPLOYEES

Female Male
Age group average salary average salary
$32,808 $36,196
46,172 49,799
59,505 61,333
73,703 74,974
82,216 84,045
86,048 89,418
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https://www.cdc.gov/nchs/data/nvsr/nvsr68/nvsr68_13-508.pdf
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https://www.americanactionforum.org/research/the-fiscal-implications-of-the-family-act-how-new-paid-leave-benefits-increase-leave-taking-and-drive-up-estimated-program-costs/
https://www.nationalpartnership.org/our-work/resources/economic-justice/paid-leave/new-and-expanded-employer-paid-family-leave-policies.pdf
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https://www.nationalpartnership.org/our-work/resources/economic-justice/paid-leave/new-and-expanded-employer-paid-family-leave-policies.pdf
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TABLE 2—AVERAGE SALARY FOR FEMALE AND MALE EMPLOYEES—Continued

Age group

Male
average salary

Female
average salary

Weighted average salary

Hourly rate

92,057
96,413
99,732

77,979

35.01 37.36

Source of Federal employee average salary by age group: FedScope—July 2019; nonseasonal full-time permanent employees.

Weighted average salary computed separately for females and males by multiplying number of projected births in age group (from Table 1a)
by respective average salary, summing those products for each age group, and dividing that sum by the number of birth events (i.e., weighted
average weighted based on number of births by age group). Then derive average hourly rate by dividing weighted average salary by 2087.

TABLE 3—PROJECTED SALARY COST AND BIRTH EVENT PERCENTAGE

Females Males
[ o TU T Y - OSSR $35.01 oo $37.36
No. hours of leave (12 weeks) .. 480 hours 480 hours
QLo E= U oo T3 o)V 1T To Y S $324,181,397 ......... $573,078,490

Total Combined Cost (direct salary costs)
Total annual birth events

Total employees (all ages)*

Percentage of all employees * having a birth event in a year

$897,259,886

51,248

1,889,147

2.711%

Source of number of Federal employees (all ages): FedScope—July 2019; *

nonseasonal full-time permanent employees.

TABLE 4—PROJECTED SALARY COST FOR BIRTH AND PLACEMENTS

Total number of covered employees * (all ages)

Percentage of all employees * having a birth event in a year .

Total annual birth events

Percentage of all employees * having an adoption/foster care placement event in a year

Total annual placement events

Combined percentage of all employees* have a birth or placement event ..

Total annual birth/placement events
Total direct salary costs

2,000,000
2.71%
54,200
0.18%
3,600
2.89%
57,800
$995 million

Source of number of Federal employees (all ages): FedScope—July 2019 and other data sources for employees not in FedScope; *full-time

and part-time permanent employees.

Executive Order 13771

This interim final rule is considered
an Executive Order 13771 (82 FR 9339,
February 3, 2017) regulatory action. We
estimate that this rule generates $5.9
million in annualized costs, in 2016
dollars, discounted at seven percent
over a perpetual time horizon relative to
2016.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it will apply only to Federal
agencies and employees.

Waiver of Proposed Rulemaking

OPM is issuing this rulemaking as an
interim final rule and has determined
that, under the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), it would be impracticable and

contrary to the public interest to delay
a final regulation until a public notice
and comment process has been
completed. For the same reasons, under
the Civil Service Reform Act’s parallel
rulemaking provision, 5 U.S.C.
1103(b)(3), OPM is waiving general
notice of proposed rulemaking because
the interim rule is temporary in nature
and necessary to be implemented
expeditiously as a result of an
emergency.

The conclusion of a public notice and
comment period before the rule is
finalized would be impracticable
because it would impede due and
timely execution of OPM’s functions.
Specifically, OPM issuing an interim
final rule is required by events and
circumstances beyond its control, which
were not foreseen in time to comply
with the usual notice and comment
procedures. On December 20, 2019, the

Federal Employee Paid Leave Act (the
Act) was enacted, in which Congress set
the effective date for the new paid
parental leave rules as October 1, 2020,
just 9 months after enactment. This was
insufficient time for the notice and
comment rulemaking process because of
the need for OPM to conduct a detailed
regulatory impact analysis accounting
for costs, benefits, and alternatives, and
because the regulation requires
significant changes to personnel
processing and payroll systems at
Federal agencies. To properly prepare
for the congressionally-mandated
effective date of the new rules on paid
parental leave, agencies need this
regulation to be promulgated with
sufficient lead time to create internal
policies and procedures, to modify their
payroll systems, to retrain their human
resources staff, and to provide effective
notice to eligible employees.
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In addition to the short window for
preparing this rule, OPM has had to
unexpectedly devote its pay and leave
policy resources to coordinate Federal
employee policies in response to the
COVID-19 public health emergency
during this time period, including
implementing the Families First
Coronavirus Response Act, Public Law
116—127 and the Coronavirus Aid,
Relief, and Economic Security Act,
Public Law 116-136, and advising
agencies on the optimal use of pay,
leave, and incentives to respond to the
national emergency. As such, 9 months
was an insufficient amount of time for
OPM to publish a notice of proposed
rulemaking seeking public comments
and a final rule responding to comments
with enough lead time for agencies to
prepare for the October 1, 2020
deadline.

The conclusion of a public notice and
comment period before the rule is
finalized would be also be contrary to
public interest, because it would result
in serious damage to important
interests. If OPM does not have
regulations in place with sufficient lead
time for over 120 Federal agencies to
implement their policies and
procedures, and payroll systems,
eligible employees may not be able to
claim their paid parental leave benefits
on October 1, 2020. Likewise, ensuring
that expectant parents have complete
information about paid parental leave
policies will allow them to prepare for
taking paid parental leave. Thus, OPM
has determined that the rule must be
implemented expeditiously as a result
of an emergency.

For these reasons, OPM has
determined that the public notice and
participation that the law ordinarily
requires would, in this case, be
impracticable and contrary to the public
interest and that good cause exists for
waiving proposed rulemaking and
delaying its solicitation of comments
from the public until after it issues an
interim final rule. The interim final rule
is temporary in nature, and OPM will
promulgate a final rule as soon as
practical after receiving public
comments on the interim final rule.

Congressional Review Act (CRA)

This action is subject to the CRA, 5
U.S.C. 801 et seq., and OPM will submit
a rule report to each House of the
Congress and to the Comptroller General
of the United States. This action is a
“major rule” as defined by 5 U.S.C.
804(2).

Paperwork Reduction Act
Requirements

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act.

List of Subjects in 5 CFR Part 630
Government employees.

Office of Personnel Management.
Alexys Stanley,
Regulatory Affairs Analyst.

For the reasons stated in the
preamble, OPM amends part 630 of title
5 of the Code of Federal Regulations as
follows:

PART 630—ABSENCE AND LEAVE

m 1. Revise the authority citation for part
630 to read as follows:

Authority: 5 U.S.C. chapter 63 as follows:
Subparts A through E issued under 5 U.S.C.
6133(a) (read with 5 U.S.C. 6129), 6303(e)
and (f), 6304(d)(2), 6306(b), 6308(a), and
6311; subpart F issued under 5 U.S.C. 6305(a)
and 6311 and E.O. 11228, 30 FR 7739, 3 CFR,
1974 Comp., p. 163; subpart G issued under
5 U.S.C. 6305(c) and 6311; subpart H issued
under 5 U.S.C. 6133(a) (read with 5 U.S.C.
6129) and 6326(b); subpart I issued under 5
U.S.C. 6332, 6334(c), 6336(a)(1) and (d), and
6340; subpart ] issued under 5 U.S.C. 6340,
6363, 6365(d), 6367(e), and 6373(a); subpart
Kissued under 5 U.S.C. 6391(g); subpart L
issued under 5 U.S.C. 6383(f) and 6387;
subpart M issued under sec. 2(d), Pub. L.
114-75, 129 Stat. 641 (5 U.S.C. 6329 note);
subpart P issued under 5 U.S.C. 6329¢(d);
and subpart Q issued under 5 U.S.C. 6387.

Subpart L—Family and Medical Leave

m 2. Amend §630.1201 as follows:
m a. Revise the section heading;
m b. Add a new sentence at the end of
paragraph (a);
m c. Revise paragraph (b)(1);
m d. Amend paragraph (b)(3)(iii) by
removing ‘“Transportation” and adding
“Homeland Security” in its place;
m e. Amend paragraph (b)(4) by
removing ‘‘Transportation”” and adding
“Homeland Security” in its place; and
m f. Revise paragraph (c).

The revisions and addition read as
follows:

§630.1201 Purpose, applicability, and
agency responsibilities.

(a) * * * This subpart also provides
the basis for determining the periods of
unpaid leave for which paid parental
leave may be substituted under subpart
Q of this part, which must be read with
this subpart to establish eligibility.

(b) Applicability. (1) Except as
otherwise provided in paragraph (b)(2)
of this section, this subpart applies to
any employee who—

(i)(A) Is defined as an “employee”
under 5 U.S.C. 6301(2); or

(B) Is an employee carrying out
screening functions who is appointed
under section 111(d) of Public Law 107—
71 (49 U.S.C. 44935 note); and

(ii) Has completed at least 12 months
of service (excluding any service as an
employee identified in paragraph (b)(2)
of this section) at any time as—

(A) An employee, as defined under 5
U.S.C. 6301(2);

(B) An employee of the Veterans
Health Administration appointed under
title 38, United States Code, in
occupations listed in 38 U.S.C. 7421;

(C) A ““teacher” or an individual
holding a ‘“‘teaching position,” as
defined in section 901 of title 20, United
States Code;

(D) An employee identified in section
2105(c) of title 5, United States Code,
who is paid from nonappropriated
funds;

(E) An employee carrying out
screening functions who is appointed
under section 111(d) of Public Law 107—
71 (49 U.S.C. 44935 note); or

(F) An employee performing covered
active duty (as defined in 5 U.S.C.
6381(7)(B)) that interrupts civilian
service due to a qualifying call or order
for deployment to a foreign country as
a member of the National Guard or
Reserves, to the extent that such active
duty is not already creditable service
under paragraphs (A) through (E) of this
paragraph (b)(1)(ii).

* * * * *

(c) Agency responsibilities. The head
of an agency having employees subject
to this subpart is responsible for the
proper administration of this subpart,
including the responsibility of
informing employees of their
entitlements and obligations.

m 3. Amend §630.1202 as follows:

m a. Revise the definition for
“Administrative workweek”’;

m b. Add a definition for “Birth”;

m c. Revise the definition for “Family
and medical leave”;

m d. Revise the definition for “Leave
without pay”;

m e. Add a definition for ‘“Placement’’;
m f. Revise the definitions for “Reduced
leave schedule’;

m g. Remove the definitions for
“Regularly scheduled,” and ““Regularly
scheduled administrative workweek’;
m h. Add a definition for “Scheduled
tour of duty’’; and

m i. Remove the definition for “Tour of
duty”.

The revisions and additions read as
follows:

§630.1202 Definitions.

* * * * *
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Administrative workweek means the
scheduled tour of duty within the
workweek established by the agency for
an employee under the definition of
“administrative workweek” in 5 CFR
610.102.

* * * * *

Birth means the delivery of a living
child. When the term “birth” is used in
connection with the use of leave under
this subpart before birth, it refers to an
anticipated birth.

* * * * *

Family and medical leave means an
employee’s entitlement to 12
administrative workweeks (or 26
administrative workweeks in the case of
leave under § 630.1203(j)) of unpaid
leave for certain family and medical
needs, as prescribed under sections
6381 through 6387 of title 5, United
States Code.

* * * * *

Leave without pay means an approved
absence from duty in a nonpay status
during an employee’s scheduled tour of
duty.

* * * * *

Placement means a new placement of
a son or daughter with an employee for
adoption or foster care. For example,
this excludes the adoption of a stepchild
or a foster child who has already been
a member of the employee’s household
and has an existing parent-child
relationship with an adopting parent.
When the term “placement” is used in
connection with the use of leave under
this subpart before placement has
occurred, it refers to a planned or
anticipated placement.

Reduced leave schedule means a daily
or weekly work schedule under which
the usual number of hours actually
worked during the employee’s
scheduled tour of duty are reduced as a
result of the increased use of leave.

Scheduled tour of duty means the
regular work hours in an established
full-time or part-time work schedule
during which an employee is charged
leave or time off when absent. A
seasonal employee is not considered to
have such a tour during off-season
periods when the employee is
scheduled to be released from work and

placed in full-time nonpay status.
* * * * *

m 4. Amend §630.1203 as follows:
m a. Revise paragraph (a)(2);
mb. Amendp paragraph b] by removing
“2 workdays” and adding ““5 workdays”
in its place;
m c. Revise paragraphs (d), (e), (f), and
(g); and
m d. Add paragraphs (i) and (j).

The revisions and additions read as
follows:

§630.1203 Leave entitlement.

(a] * * %

(2) The placement of a son or
daughter with the employee for
adoption or foster care and the care of
such son or daughter.

(d)(1) The entitlement to leave under
paragraphs (a)(1) and (2) of this section
shall expire at the end of the 12-month
period beginning on the date of birth or
placement. Leave for a birth or
placement must be concluded within
this 12-month period.

(2)(i) Leave taken under paragraphs
(a)(1) and (2) of this section, may begin
prior to the actual date of birth or
placement for adoption or foster care.

(ii) Use of leave under paragraph
(a)(1) of this section before the date of
birth is limited to situations in which an
employee is using the leave—

(A) Because of the employee’s serious
health condition related to the
anticipated event of the employee giving
birth to a son or daughter; or

(B) In order to care for the birth
mother of the employee’s expected son
or daughter in connection with the birth
mother’s serious health condition
related to pregnancy.

(iii) Use of leave under paragraph
(a)(2) before the date of placement is
limited to situations in which the
employee must be absent to engage in
activities necessary to allow an
anticipated adoption or a foster care
arrangement to proceed.

(e)(1) Family and medical leave under
this subpart is available to full-time and
part-time employees. The entitlement to
a total of 12 administrative workweeks
of leave in connection with leave
granted under paragraph (a) of this
section must be converted to hours or
days, as provided in paragraphs (e)(2)
and (e)(3) of this section. Leave under
paragraph (a) allows an employee to be
absent during the employee’s scheduled
tour of duty established for leave
charging purposes. Such leave is not
applied to days designated as holidays
and other nonworkdays when the
employee would be excused from duty.

(2) For employees who are charged
leave on an hourly basis (including
fractions of an hour), the 12
administrative workweeks referenced in
paragraph (a) of this section must be
converted to hours based on the number
of hours in the employee’s scheduled
tour of duty (at the time the 12-month
period of leave eligibility commences)
subject to the following rules:

(i) For a regular full-time employee
with 80 hours in the scheduled tour of
duty over a biweekly pay period, the
hours equivalent of 12 administrative
workweeks is 480 hours.

(ii) For a full-time employee with an
uncommon tour of duty (as defined in
§630.201 and described in § 630.210),
the hours equivalent of 12
administrative workweeks is derived by
multiplying 6 times the number of hours
in the employee’s biweekly scheduled
tour of duty (or 6 times the average
hours if the biweekly tour hours vary
over an established cycle). For example,
if an employee has an uncommon tour
consisting of six 24-hour shifts (144
hours) per biweekly pay period, the
amount would be 864 hours.

(iii) For a part-time employee, the
hours equivalent of 12 administrative
workweeks is derived by multiplying 6
times the number of hours in the
employee’s scheduled tour of duty over
a biweekly pay period. For example, if
an employee has a part-time scheduled
tour of duty that consists of 40 hours in
a biweekly pay period, the amount
would be 240 hours.

(3) For employees who are charged
leave on a daily basis, the days
equivalent of 12 administrative
workweeks must be derived based on
the average number of workdays in the
employee’s established tour of duty over
a biweekly pay period. For example, if
an employee had 8 workdays each
biweekly pay period, the days
equivalent of 12 administrative
workweeks would be 48 days.

(f) If there is a change in an
employee’s scheduled tour of duty
during any 12-month period that
commenced due to use of family and
medical leave, and the employee has not
used the full allotment of family and
medical leave during such 12-month
period, the remaining balance of family
and medical leave must be recalculated
based on the change in the number of
average hours in the employee’s
scheduled tour of duty. For example, if
a regular full-time employee has a
balance of 120 hours of unused family
and medical leave for a 12-month period
that is in progress and then converts to
a part-time schedule of 20 hours per
week, the balance would be recalculated
to be 60 hours. (Since the old schedule
was 80 hours biweekly or an average of
40 hours weekly, the new part-time tour
is half of the former full-time tour. 40/
80 times 120 equals 60.)

(g) Leave taken because of the birth of
a son or daughter of the employee, as
described in paragraph (a)(1) of this
section, includes leave necessary for an
employee who is the birth mother to
recover from giving birth, or for an
employee who is the other parent to
care for the birth mother during her
recovery period, even if the employee is
not involved in caring for the son or



Federal Register/Vol. 85, No. 154 /Monday, August 10, 2020/Rules and Regulations

48091

daughter during portions of that

recovery period.
* * * * *

(i) Leave taken in order to care for a
newly born or placed son or daughter,
as described in paragraphs (a)(1) and
(a)(2) of this section, generally refers to
leave covering periods when the parent-
employee is in the home with the child
or is otherwise involved in spending
time with the child (bonding). It may
include short periods away from the
child’s physical presence to purchase
supplies needed to care for the child
(e.g., buying baby food, diapers, or other
supplies). Leave based on the “care”
language in paragraph (a)(1) of this
section would not be appropriate if an
employee is not engaged in activities
directly connected to care of the child—
for example, if the employee is
physically located outside the local
geographic area where the child is
located.

(j)(1) For family and medical leave
granted in connection with care of a
covered servicemember under 5 U.S.C.
6382(a)(3) and (4), the leave entitlement
is 26 administrative workweeks in a
single 12-month period. This leave
applies to an employee who is the
spouse, son, daughter, parent, or next of
kin of a covered servicemember and
who provides care for the covered
servicemember. In applying this leave,
the definitions in 5 U.S.C. 6381(8)
through (12) must be applied.

(2) The entitlement of 26
administrative workweeks of leave
described in paragraph (j)(1) of this
section must be converted to hours or
days, consistent with the methodologies
set forth in paragraph (e) of this section.
Any recalculation of the unused leave
entitlement due to a change in the
employee’s scheduled tour of duty must
be made in a manner consistent with the
methodology described in paragraph (f)
of this section.

(3) If an employee receives leave
under this paragraph (j) and leave under
paragraph (a) of this section during the
single 12-month period, the combined
amount of leave in that period may not
exceed 26 administrative workweeks.
With respect to the single 12-month
period, an employee who uses more
than 14 weeks of leave under this
paragraph (j) will not be able to use the
full allotment of 12 administrative
workweeks in connection with leave
granted under paragraph (a) of this
section. The leave granted under this
paragraph (j) will not count against the
employee’s 12-week FMLA entitlement
in any other 12-month period, as
established under paragraph (a) of this
section. For example, consider an

employee who invokes family and
medical leave to care for a covered
servicemember and uses 16 weeks of
such leave starting on August 15, 2022.
If the same employee gave birth to a
child on October 7, 2022, the employee
would be able to use only 10 weeks of
family and medical leave under
§630.1203(a)(1) during the single 12-
month period from August 15, 2022, to
August 14, 2023, since there is a 26-
week limit for that single 12-month
period. That would also limit the
employee to no more than 10 weeks of
paid parental leave during that single
12-month period. However, the
employee would be able to use family
and medical leave under
§630.1203(a)(1) after August 14, 2023,
and before the expiration of the 12-
month period following the birth on
October 6, 2023, and could substitute (to
the extent possible) any remaining
amount of the employee’s 12 weeks of
paid parental leave, or substitute annual
leave or sick leave, if applicable.

(4) In addressing requests to use
intermittent leave, or leave on a reduced
leave schedule, in connection with
leave under this paragraph (j), an agency
is subject to the same rules that govern
such requests for leave under
paragraphs (a)(3) and (a)(4) of this
section. (See 5 U.S.C. 6382(b) and
§630.1205.)

(5) Employees who seek to use leave
under this paragraph (j) are subject to
the same notification and scheduling
requirements that apply to employees
receiving leave under paragraph (a)(1)
through (4) of this section in parallel
circumstances. (See 5 U.S.C. 6382(e)(1)
and (2) and §630.1207.)

(6) An agency may require that a
request for leave under this paragraph (j)
be supported by a medical certification,
as provided by 5 U.S.C. 6383(f).

m 5. Revise §630.1206 to read as
follows:

§630.1206 Substitution of paid leave.

(a) Leave without pay. Except as
otherwise provided in this section,
family and medical leave taken under
§630.1203(a) must be leave without
pay.

(b) Leave connected to birth or
placement. (1) For family and medical
leave taken under § 630.1203(a)(1) or (2)
(corresponding to subparagraphs (A)
and (B) of 5 U.S.C. 6382(a)(1),
respectively), an employee may elect to
substitute—

(i) Up to 12 administrative workweeks
of paid parental leave in connection
with the occurrence of a birth or
placement, as provided in subpart Q of
this part; and

(ii) Any annual or sick leave to the
employee’s credit for such family and
medical leave not covered by paid
parental leave.

(2) The annual or sick leave to the
employee’s credit under paragraph
(b)(1)(ii) of this section consists of the
following:

(i) Accrued or accumulated annual or
sick leave under subchapter I of chapter
63 of title 5, United States Code (or
equivalent annual or sick leave under
another authority), without regard to the
normal limitations on the use of sick
leave;

(ii) Advanced annual or sick leave
approved under the same terms and
conditions that apply to any other
agency employee who requests
advanced annual or sick leave, except
that the normal limitations on the use of
sick leave are not applicable; and

(iii) Annual leave donated to an
employee under the Voluntary Leave
Transfer Program or the Voluntary
Leave Bank Program, consistent with
subparts I and J of this part, or
equivalent donated annual leave under
another authority.

(c) Leave connected to serious health
condition or exigency. For family and
medical leave taken under
§630.1203(a)(3), (4), or (5)
(corresponding to subparagraphs (C), (D)
and (E) of 5 U.S.C. 6382(a)(1),
respectively), an employee may elect to
substitute the following paid leave for
any or all of the leave without pay:

(1) Accrued or accumulated annual or
sick leave under subchapter I of chapter
63 of title 5, United States Code (or
equivalent annual or sick leave under
another authority), consistent with the
law and regulations governing the
granting and use of annual or sick leave
(including the limitations on the
purposes for which sick leave may be
used under §630.401(a) and the hours
limitations in § 630.401(b) through (e));

(2) Advanced annual or sick leave
approved under the same terms and
conditions that apply to any other
agency employee who requests
advanced annual or sick leave; and

(3) Annual leave donated to an
employee under the Voluntary Leave
Transfer Program or the Voluntary
Leave Bank Program, consistent with
subparts I and ] of this part, or
equivalent donated annual leave under
another authority.

(d) Leave to care for a covered
servicemember. For family and medical
leave taken under § 630.1203(j)
(corresponding to 5 U.S.C. 6382(a)(3)
and (4)), an employee may elect to
substitute the annual and sick leave
identified in paragraph (c) of this
section, except that any sick leave
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credited to the employee may be
substituted without regard to any of the
normally applicable limitations on the
use of sick leave.

(e) Employee entitlement to substitute.

(1) An employee is entitled to elect
whether or not to substitute paid leave
for leave without pay under this
subpart, as permitted in this section.

(2) An agency may not deny an
employee’s election to make a
substitution permitted under this
section.

(3) An agency may not require an
employee to substitute paid leave for
leave without pay.

(4) An employee may request to use
annual leave or sick leave without
invoking family and medical leave, and,
in that case, the agency exercises its
normal authority with respect to
approving or disapproving the timing of
when the leave may be used.

(f) Notification by employee and
retroactive substitution. (1) An
employee must notify the agency of the
employee’s election to substitute paid
leave for leave without pay under this
section prior to the date such paid leave
commences (I.e., no retroactive
substitution), except as provided in
paragraphs (f)(2) through (f)(4) of this
section.

(2) An employee may retroactively
substitute annual leave or sick leave for
leave without pay granted under this
subpart covering a past period of time,
if the substitution is made in
conjunction with the retroactive
granting of leave without pay under
§630.1203(h).

(3) An employee may retroactively
substitute transferred (donated) annual
leave for leave without pay granted
under this subpart in the circumstances

covered by §§ 630.909(d) or 630.1009(d).

(4) An employee may retroactively
substitute paid parental leave for
applicable leave without pay granted
under this subpart, as provided in
§630.1706(a) and subject to the
requirements governing paid parental
leave in subpart Q of this part. If the
employee’s leave without pay was not
granted on a prospective basis under
this subpart, the retroactive substitution
of paid parental leave may not be made
unless the leave without pay period has
been retroactively designated as leave
under this subpart, as allowed under
§630.1203(b).

m 6. Revise §630.1213(b)(3) to read as
follows:

§630.1213 Records and reports.
* * * * *

(b) * *x %

(3) The number of hours or days of
leave taken under this subpart,

including any paid leave substituted for
leave without pay under § 630.1206;

and
* * * * *

m 7. Add subpart Q to read as follows:

Subpart Q—Paid Parental Leave

Sec.

630.1701 Purpose, applicability, and agency
responsibilities.

630.1702 Definitions.

630.1703 Leave entitlement.

630.1704 Pay during leave.

630.1705 Work obligation.

630.1706 Cases of employee incapacitation.

630.1707 Cases of multiple children born or
placed in the same time period.

630.1708 Records and reports.

Subpart Q—Paid Parental Leave

§630.1701 Purpose, applicability, and
agency responsibilities.

(a) Purpose. This subpart provides
regulations to govern the granting of
paid parental leave to covered
employees. Since paid parental leave
may only be substituted for unpaid
leave granted following a birth or
placement under specific provisions of
the Family and Medical Leave Act in
title 5, United States Code—specifically,
section 6382(a)(1)(A) and (B) in 5 U.S.C.
chapter 63, subchapter V—this subpart
links to subpart L (Family and Medical
Leave) of this part.

(b) Applicability. (1) Except as
otherwise provided in this paragraph
(b), this subpart applies to employees to
whom subpart L of this part applies, as
provided in § 630.1201(b).

(2) An agency head authorized to
issue regulations on family and medical
leave under 5 U.S.C. chapter 63,
subchapter V, as provided in
§630.1201(b)(3), is authorized to issue
any necessary supplemental regulations
on paid parental leave, providing those
supplemental regulations are consistent
with the regulations in this subpart.

(3) This subpart applies to a birth or
placement occurring on or after October
1, 2020. Paid parental leave may not be
provided under this subpart for any
period of time before October 1, 2020.

(c) Agency responsibilities. The head
of an agency having employees covered
by this subpart is responsible for the
proper administration of this subpart,
including the responsibility of
informing employees of their
entitlements and obligations.

§630.1702 Definitions.

(a) Applicability of subpart L
definitions. The definitions of terms in
§630.1202 are applicable in this subpart
to the extent the terms are used, except
that, to the extent any definitions of
terms have been further revised in

§630.1702(b), the provisions of that
section shall apply for purposes of this
subpart.

(b) Other definitions. In this subpart—

Agency means an Executive agency as
defined in 5 U.S.C. 105, excluding the
Government Accountability Office.
When the term “agency” is used in the
context of an agency making
determinations or taking actions, it
means the agency head or management
officials who are authorized (including
by delegation) to make the given
determination or take the given action.

Birth or placement means the birth of
a son or daughter of a covered
employee, or a new placement of a son
or daughter with a covered employee for
adoption or foster care, that is the basis
for unpaid leave granted under
§630.1203(a)(1) or (2) (which
correspond to 5 U.S.C. 6382(a)(1)(A) or
(B), respectively). For the purpose of
interpreting this definition, the terms
birth and placement have the meanings
given those terms in §630.1202, except
that paid parental leave may not be
granted based on an anticipated birth or
placement.

Child means a son or daughter as
defined in §630.1202 whose birth or
placement is the basis for entitlement to
paid parental leave.

FMLA unpaid leave means leave
without pay granted under the Family
and Medical Leave Act (FMLA)
regulations in subpart L of this part.

Paid parental leave means paid time
off from an employee’s scheduled tour
of duty that is authorized under 5 U.S.C.
6382(d)(2)(B)(i) and this subpart and
that is granted to cover periods of time
within the 12-month period
commencing on the date of birth or
placement to an employee who has a
current parental role in connection with
the child whose birth or placement was
the basis for granting FMLA unpaid
leave under § 630.1203(a)(1) or (2). This
leave is not available to an employee
who does not have a current parental
role.

§630.1703 Leave entitlement.

(a) Election. An employee may elect to
substitute available paid parental leave
for any FMLA unpaid leave granted
under § 630.1203(a)(1) or (2) (which
correspond to 5 U.S.C. 6382(a)(1)(A) or
(B), respectively) in connection with the
occurrence of a birth or placement. (See
§630.1206(b).)

(b) Available paid parental leave. (1)
The paid parental leave that is available
for purposes of paragraph (a) of this
section is 12 administrative workweeks
in connection with the birth or
placement involved. The entitlement to
paid parental leave is triggered by the
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occurrence of a birth or placement. The
paid parental leave is considered to be
available only if the employee has a
continuing parental role with respect to
the child whose birth or placement
triggered the leave entitlement. The 12
administrative workweeks of paid
parental leave may be used only during
the 12-month period beginning on the
date of the birth or placement involved.

(2) Since an employee may use only
12 weeks of FMLA unpaid leave in any
12-month period under § 630.1203(a),
use of FMLA unpaid leave not
associated with paid parental leave may
affect an employee’s ability to use the
full 12 weeks of paid parental leave.
Notwithstanding paragraph (b)(1) of this
section, an employee will be able to use
the full amount of paid parental leave
only to the extent that there are 12
weeks of available FMLA unpaid leave
granted under the birth or placement
provisions in § 630.1203(a)(1) or (2)
during the 12-month period
commencing on the date of birth or
placement. The availability of paid
parental leave will depend on when the
employee uses various types of FMLA
unpaid leave relative to any 12-month
period established under § 630.1203(c).

(c) Conversion of weeks to hours. For
employees who are charged leave on an
hourly basis (including fractions of an
hour), the 12 administrative workweeks
referenced in paragraph (b) of this
section must be converted to hours
based on the number of hours in the
employee’s scheduled tour of duty (as in
effect on the date the employee begins
a period of using paid parental leave) as
follows:

(1) For a regular full-time employee
with 80 hours in the scheduled tour of
duty over a biweekly pay period, the
hours equivalent of 12 administrative
workweeks is 480 hours.

(2) For a full-time employee with an
uncommon tour of duty (as defined in
§630.201 and described in § 630.210),
the hours equivalent of 12
administrative workweeks is derived by
multiplying 6 times the number of hours
in the employee’s biweekly scheduled
tour of duty (or 6 times the average
hours if the biweekly tour hours vary
over an established cycle). For example,
if an employee has an uncommon tour
consisting of six 24-hours shifts (144
hours) per biweekly pay period, the
amount would be 864 hours.

(3) For a part-time employee, the
hours equivalent of 12 administrative
workweeks is derived by multiplying 6
times the number of hours in the
employee’s scheduled tour of duty over
a biweekly pay period. For example, if
an employee has a part-time scheduled
tour of duty that consists of 40 hours in

a biweekly pay period, the amount
would be 240 hours.

(d) Conversion of weeks to days. For
employees who are charged leave on a
daily basis, the days equivalent of 12
administrative workweeks must be
derived based on the average number of
workdays in the employee’s established
tour of duty over a biweekly pay period.
For example, if an employee had 8
workdays each biweekly pay period, the
days equivalent of 12 administrative
workweeks would be 48 days.

(e) Change in tour. If there is a change
in an employee’s scheduled tour of duty
during the 12-month period
commencing on the date of a given birth
or placement, and the employee has not
used the full allotment of paid parental
leave during such 12-month period, the
remaining balance of paid parental leave
must be recalculated based on the
change in the number of average hours
in the employee’s scheduled tour of
duty. For example, if a regular full-time
employee has a balance of 120 hours of
unused paid parental leave for a 12-
month period that is in progress and
then converts to a part-time schedule of
20 hours per week, the balance would
be recalculated to be 60 hours. (Since
the old schedule was 80 hours biweekly
or an average of 40 hours weekly, the
new part-time tour is half of the former
full-time tour. 40/80 times 120 equals
60.)

(f) Leave usage. (1) An agency may not
require an employee to use annual leave
or sick leave to the employee’s credit as
a condition to be met before the
employee uses paid parental leave. An
employee may request to use annual
leave or sick leave without invoking
FMLA unpaid leave under subpart L of
this part, and, in that case, the agency
exercises its normal authority with
respect to approving or disapproving the
timing of when the leave may be used.

(2) Paid parental leave may be used in
connection with the occurrence of a
birth or placement only during the 12-
month period following birth or
placement. (See §630.1703(b).) Paid
parental leave may not be used prior to
the birth or placement involved even if
the employee was granted FMLA
unpaid leave under § 630.1203(a)(1) or
(2) for periods prior to the birth or
placement event, as allowed under
§630.1203(d).

(3) An employee with a seasonal work
schedule may not use paid parental
leave during the off-season period
designated by the agency—the period
during which the employee is
scheduled to be released from work and
placed in nonpay status.

(g) Treatment of unused leave. If an
employee has any unused balance of

paid parental leave that remains at the
end of the 12-month period following
the birth or placement involved, the
entitlement to the unused leave elapses
at that time. No payment may be made
for unused paid parental leave that has
expired. Paid parental leave may not be
considered annual leave for purposes of
making a lump-sum payment for annual
leave or for any other purpose.

(h) Documentation of entitlement and
employee certification. (1) At the
request of the employee’s agency, an
employee must provide the agency with
appropriate documentation that shows
that the employee’s use of paid parental
leave is directly connected to a birth or
placement that has occurred.
Appropriate documentation may
include, but is not limited to, a birth
certificate or a document from an
adoption or foster care agency regarding
the placement. An agency is responsible
for determining what documentation is
sufficient proof of entitlement.

(2) An agency may require that an
employee sign a certification attesting
that the paid parental leave is being
taken in connection with a birth or
placement. This employee certification
may contain a statement in which the
employee acknowledges an
understanding of the consequences of
providing a false certification (e.g., the
possibility that the employing agency
could pursue appropriate disciplinary
action, up to and including removal
from Federal Service, or make a referral
to a Federal entity that investigates
whether conduct constitutes a criminal
violation).

(3) An employee must provide any
documentation or certification required
by the agency no later than 15 calendar
days after the date the agency requests
such documentation or certification. If it
is not practicable under the particular
circumstances for an employee to
respond within the 15-day time frame,
despite the employee’s diligent, good
faith efforts, the employee must provide
the documentation or certification
within a reasonable period of time
under the circumstances involved, but
no later than 30 calendar days after the
date of the agency’s original request.

(4) An agency may grant paid parental
leave prior to receiving any requested
documentation or certification under
this paragraph (h) based on an
employee’s communications with a
supervisor or management. Under these
circumstances, the granting of paid
parental leave is considered to be
provisional, pending receipt of the
requested documentation or
certification.

(5) If the employee fails to provide the
agency with the required documentation
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or certification within the specified time
period, the agency may determine that
the employee is not entitled to paid
parental leave and may—

(i) Allow the employee to request that
the absence be charged to leave without
pay, sick leave, annual leave, or other
forms of paid time off, as appropriate; or

(ii) If the employee acted
fraudulently, charge the employee as
absent without leave (AWOL) and
pursue any other appropriate action.

§630.1704 Pay during leave.

(a) The pay an employee receives
when using paid parental leave shall be
the same pay the employee would
receive if the employee were using
annual leave.

(b) Paid parental leave is a type of
leave that is counted in applying the 8-
hour rule in 5 CFR 550.122(b) that
determines whether night pay is payable
during periods of leave.

(c) The pay received during paid
parental leave may not include Sunday
premium pay. (See section 624 of the
Treasury and General Government
Appropriations Act, 1999, Pub. L. 105—
277, div. A, §101(h), 112 Stat. 2681-518
(Oct. 21, 1998).)

§630.1705 Work obligation.

(a) Advance agreement. An employee
may not use paid parental leave in
connection with a birth or placement
unless the employee agrees (in writing),
before the commencement of such leave,
to work for the applicable employing
agency for not less than 12 weeks
beginning on the employee’s first
scheduled workday after such leave
concludes. (See special rules governing
cases of incapacitation in § 630.1706.)

(b) Interpretation. For the purpose of
applying paragraph (a) of this section—

(1) The term “in writing” means an
agreement with the employee’s
handwritten signature or an acceptable
electronic signature, consistent with the
requirements in 5 CFR 850.106, and also
is deemed to include an agreement
documented in an email or text message
from the employee, as long as the
employee, within 24 hours, supplies the
required signature;

(2) The term “work” means a period
during which the employee is in duty
status, excluding any periods (paid or
unpaid) of leave, time off (including
holiday time off), or other nonduty
status (including furlough or AWOL
status). Such excluded periods will not
count toward completion of the 12-week
work obligation.

(3) The term ‘““applicable employing
agency’”’ means the agency employing
the employee at the time use of paid
parental leave concludes; and

(4) The date paid parental leave
concludes is—

(i) The workday on which an
employee finishes using 12
administrative workweeks of paid
parental leave during the 12-month
period that began on the date of birth or
placement; or

(ii) If the employee does not use 12
administrative workweeks of paid
parental leave during the 12-month
period that began on the date of birth or
placement, the day that is the last
workday on which an employee used
paid parental leave.

(c) Conversion of weeks to hours. For
employees who are charged leave on an
hourly basis (including fractions of an
hour), the 12-week work obligation must
be converted to hours based on the
number of hours in the employee’s
scheduled tour of duty, consistent with
the rules in §630.1703(c). If an
employee’s scheduled tour of duty
changes before the employee completes
the 12-week obligation, the agency must
recalculate the balance of work hours
owed, consistent with the rules in
§630.1703(e). An acceptable alternative
approach is to express each period of
work as a fraction or percentage of the
average weekly scheduled tour of duty
hours in the affected biweekly pay
period and to sum those fractions or
percentages until the 12-week obligation
is completed.

(d) Conversion of weeks to days. For
employees who are charged leave on a
daily basis, the days equivalent of 12
weeks must be derived based on the
average number of workdays in the
employee’s established tour of duty over
a biweekly pay period, consistent with
the rules in §630.1703(d).

(e) Agreement to make reimbursement
when applicable. In the written
agreement described in paragraph (a) of
this section, the employee must attest
that, in the event the employee does not
complete the 12-week work obligation,
he or she agrees, pursuant to paragraph
(f), to make reimbursement unless the
affected employing agency (or agencies)
determines (determine) that the
reimbursement provision will not be
applied.

(f) Application of reimbursement
requirement. (1) If an employee fails to
return for the required 12 weeks of work
with the applicable employing agency
after paid parental leave concludes (as
described in paragraphs (a) and (b) of
this section), an agency may require that
the employee make a reimbursement
equal to the total amount of any
Government contributions paid by the
agency on behalf of the employee to
maintain the employee’s health
insurance coverage under the Federal

Employees Health Benefits Program
established under 5 U.S.C. chapter 89
during the period(s) when paid parental
leave was used. An employee who
separates from the applicable employing
agency before completing the required
12 weeks of work is considered to have
failed to return to duty under this
paragraph. For the purpose of the
preceding sentence, an intra-agency
reassignment without a break in service
will not be considered a separation.

(2) The determination to impose the
reimbursement requirement is at the
agency’s sole and exclusive discretion,
except that an agency may not impose
the requirement if, in the agency’s
judgment, the employee is unable to
return to work for the required 12 weeks
because of—

(i) The continuation, recurrence, or
onset of a serious health condition
(including mental health) of the
employee or the child whose birth or
placement was the basis for the paid
parental leave, but, in the case of the
employee’s serious health condition,
only if the condition is related to the
applicable birth or placement; or

(ii) Any other circumstance beyond
the employee’s control, subject to
paragraph (h) of this section.

(g) Medical certification. An agency’s
determination not to apply the
reimbursement requirement may be
conditioned upon the employee’s
supplying of a health care provider
certification supporting the employee’s
claim that a serious health condition
described in paragraph (f)(2)() is
causing the employee to be unable
return to work for the required 12
weeks. In cases where an agency’s
determination regarding whether to
apply the reimbursement requirement
relies on a health condition that is not
related to the applicable birth or
placement or that applies to a person
not covered by paragraph (f)(2)(i) of this
section, the agency may also require a
medical certification. An agency may
require additional examinations and
certification from other health care
providers if it deems it necessary, but
any such additional examinations must
be at the agency’s expense.

(h) Circumstances beyond employee’s
control. The circumstances beyond the
employee’s control referenced in
paragraph (f)(2)(ii) of this section must
be ones that truly preclude an employee
from returning to work with the
employing agency. Examples of
situations beyond the employee’s
control include such situations as where
a parent chooses to stay home because
a child has a serious health condition or
an employee moves because the
employee’s spouse is unexpectedly
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transferred to a job location more than
75 miles from the employee’s worksite.
Matters of employee preference or
convenience will not suffice. For
example, a situation where an employee
chooses not to return to work to stay
home with a well, newborn child would
not constitute a circumstance beyond
the employee’s control for purposes of
this exception.

(i) Multiple agencies involved. If an
employee does not complete the 12-
week work obligation and if more than
one agency provided Government
contributions on behalf of an employee
for that employee’s health insurance
coverage during a period of paid
parental leave, each agency is
responsible for making a determination
regarding whether to apply the
reimbursement requirement described
in paragraph (f) of this section with
respect to periods of paid parental leave
during employment with the agency.
The employing agency that employed
the employee at the time use of paid
parental leave concluded is responsible
for informing any other affected agency
of the employee’s failure to complete
the required 12 weeks of work and of its
determination regarding application of
the reimbursement requirement. Any
other affected agency will make its own
determination regarding application of
the reimbursement requirement
associated with agency employment.

(j) Agency policies on applying the
reimbursement requirement. Each
agency is responsible for adopting its
own set of policies governing when it
will or will not apply the
reimbursement requirement described
in paragraph (f) of this section. A single
agency-wide set of policies should be in
place so that employees within an
agency are treated consistently.

(k) Collection of reimbursement. The
reimbursement requirement described
in paragraph (f) of this section, if
imposed, is subject to collection as a
debt owed to the affected agency. (See
the Federal Claims Collection Standards
in 31 CFR parts 900 through 904.)

§630.1706 Cases of employee
incapacitation.

(a) If an agency determines that an
otherwise eligible employee who could
have made an election during a past
period to substitute paid parental leave
(as provided in § 630.1703) and enter a
work obligation agreement (as described
in §630.1705) was physically or
mentally incapable of doing so during
that past period, the employee may,
within 5 workdays of the employee’s
return to duty status, make an election
to substitute paid parental leave for
applicable FMLA unpaid leave under

§630.1703(a) on a retroactive basis.
Such a retroactive election shall be
effective on the date that such an
election would have been effective if the
employee had not been incapacitated at
the time. Consistent with
§630.1206(f)(4), this retroactive election
must be made in conjunction with a
retroactive election under §630.1203(b),
if the FMLA unpaid leave was not
already approved. As part of such
election, the employee must agree (in
writing, as described in
§630.1705(b)(1)) to meet the work
obligation or pay the required
reimbursement (if applicable) unless—

(1) Applying the work obligation and
the associated reimbursement
requirement is barred under
§630.1705(£)(2); or

(2) The agency later concludes under
its policies established under
§630.1705(f)(1) that the circumstances
support a determination to not apply the
reimbursement requirement.

(b)(1) If an agency determines that an
otherwise eligible employee is
physically or mentally incapable of
making an election to substitute paid
parental leave (as provided in
§630.1703) and entering into a work
obligation agreement (as described in
§630.1705), the agency must, upon the
request of a personal representative of
the employee whom the agency finds
acceptable, provide conditional
approval of substitution of paid parental
leave for applicable FMLA unpaid leave
under § 630.1703(a) on a prospective
basis. The conditional approval is based
on the presumption that the employee
would have elected to substitute paid
parental leave for the applicable FMLA
unpaid leave and would have entered
into the work obligation agreement if
the employee had not been
incapacitated. Within 5 workdays after
returning to work, the employee must
enter into a written agreement to meet
the work obligation described in
§630.1705 or pay the required
reimbursement (if applicable) unless—

(i) Applying the work obligation and
the associated reimbursement
requirement is barred under
§630.1705(£)(2); or

(ii) The agency later concludes under
its policies established under
§630.1705(f)(1) that the circumstances
support a determination to not apply the
reimbursement requirement.

(2) If an employee covered by
paragraph (b)(1) of this section declines
to enter into the written agreement after
being determined by the agency to no
longer be incapacitated, the agency must
cancel any portion of the 12 weeks of
paid parental leave that has not been
exhausted, and designate as invalid any

paid parental leave that was used based
on the conditional approval. The time
covered by the invalidated paid parental
leave must be converted to leave
without pay unless the employee
requests that other paid leave or paid
time off to the employee’s credit be
applied (as appropriate) in place of the
invalidated paid parental leave. To the
extent the employee has invalidated
paid parental leave hours not replaced
by other paid leave or paid time off, pay
received for those hours is a debt to the
employing agency and is subject to
collection under the Federal Claims
Collection Standards in 31 CFR parts
900 through 904.

§630.1707 Cases of multiple children born
or placed in the same time period.

(a) If an employee has multiple
children born or placed on the same
day, the multiple-child birth/placement
event is considered to be a single event
that triggers a single entitlement of up
to 12 weeks of paid parental leave under
§630.1703(b).

(b) If an employee has one or more
children born or placed during the 12-
month period following the date of an
earlier birth or placement of a child of
the employee, the provisions of this
subpart shall be independently
administered for each birth or
placement event. Any paid parental
leave substituted for FMLA unpaid
leave during the 12-month period
beginning on the date of a child’s birth
or placement shall count towards the
12-week limit on paid parental leave
described in § 630.1703(b) applicable in
connection with the birth or placement
involved. The substitution of paid
parental leave may count toward
multiple 12-week limits to the extent
that there are multiple ongoing 12-
month periods beginning on the date of
an applicable birth or placement, each
of which encompasses the day on which
the leave is used. Therefore, whenever
paid parental leave is substituted during
periods of time when separate 12-month
periods (each beginning on a date of
birth or placement) overlap, the paid
parental leave will count toward each
affected period’s 12-week limit. For
example, if an employee has a child
born on June 1 and another child placed
for adoption on October 1 of the same
year, each event would generate
entitlement to substitute up to 12 weeks
of paid parental leave during the
separate 12-month periods beginning on
the date of the birth and on the date of
the placement, respectively. Those two
12-month periods would be June 1-May
31 and October 1-September 30. The
overlap period for these two 12-month
periods would be October 1-May 31. If



48096

Federal Register/Vol. 85, No. 154 /Monday, August 10, 2020/Rules and Regulations

the employee substitutes paid parental
leave during that overlap period, that
amount of paid parental leave would
count towards both the 12-week limit
associated with the birth event and the
12-week limit associated with the
placement event.

§630.1708 Records and reports.

(a) Record of usage of paid parental
leave. An agency must maintain an
accurate record of an employee’s usage
of paid parental leave.

(b) Reporting. In agency data systems
(including timekeeping systems) and in
data reports submitted to OPM, an
agency must record usage of paid
parental leave in the manner prescribed
by the Office of Personnel Management.
[FR Doc. 202014832 Filed 8-6-20; 4:15 pm]
BILLING CODE 6325-39-P

OFFICE OF PERSONNEL
MANAGEMENT

5 CFR Part 630
RIN 3206-A004

Scheduling of Annual Leave by
Employees Determined Necessary To
Respond to Certain National
Emergencies

AGENCY: Office of Personnel
Management.
ACTION: Interim rule.

SUMMARY: The Office of Personnel
Management is issuing interim
regulations to assist agencies and
employees responding to the National
Emergency Concerning the Novel
Coronavirus Disease (COVID-19)
Outbreak and for future national
emergencies. The regulations provide
that employees who would forfeit
annual leave in excess of the maximum
annual leave allowable carryover
because of their work to support the
nation during a national emergency will
have their excess annual leave deemed
to have been scheduled in advance and
subject to leave restoration.
DATES: The interim regulations are
effective on August 10, 2020. Comments
must be received on or before October
9, 2020.
ADDRESSES: You may submit comments,
identified by docket number and/or
Regulatory Information Number (RIN)
and title, by the following method:
Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
All submissions received must
include the agency name and docket
number or RIN for this document. The
general policy for comments and other

submissions from members of the public
is to make these submissions available
for public viewing at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT:
Doris Rippey by telephone at (202) 606—
2858 or by email at pay-leave-policy@
opm.gov.

SUPPLEMENTARY INFORMATION: On March
13, 2020, President Trump declared a
“National Emergency Concerning the
Novel Coronavirus Disease (COVID-19)
Outbreak” (85 FR 15337 at https://
www.federalregister.gov/documents/
2020/03/18/2020-05794/declaring-a-
national-emergency-concerning-the-
novel-coronavirus-disease-covid-19-
outbreak). Because of the
unprecedented outbreak and spread of
this virus and the efforts toward
response and recovery, many Federal
agencies and employees have been, and
for the foreseeable future will continue
to be, engaged in work vital to our
nation and to the pandemic response.
Under current rules, some of these
employees will be unable to use
sufficient annual leave to avoid
exceeding the limit on annual leave that
may be carried over into the next year.
The Office of Personnel Management
(OPM) is issuing interim regulations to
assist such agencies and employees and
to address any similar situations during
future emergencies.

OPM issued CPM 2020-09 on June 18,
2020, to remind agencies and employees
of the normally applicable rules for
annual leave and various paid time off
categories. We reminded agencies to
work with their employees to ensure
that they continue to take any annual
leave or other paid time off before it
expires. For further guidance on the
normal applicable rules, agencies and
employees may review the guidance at
https://www.chcoc.gov/content/annual-
leave-and-other-paid-time-guidance.

For most employees, the maximum
annual leave that may be carried into
the next leave year is 30 days (240
hours). Currently, an agency may restore
annual leave that was forfeited due to an
exigency of the public business or
sickness of the employee only if the
annual leave was scheduled in writing
before the start of the third biweekly pay
period prior to the end of the leave year
(typically late November or early
December). Any annual leave scheduled
after that date will be forfeited if not
used by the final day of the leave year.

The regulations provide that, once the
agency head or designee has made
appropriate determinations, employees

who would forfeit annual leave in
excess of the maximum annual leave
allowable carryover because of their
work to support the nation during a
national emergency will have their
excess annual leave deemed to have
been scheduled in advance and subject
to leave restoration.

The procedures established by these
interim regulations are similar to those
established in previously rescinded 5
CFR 630.310 for employees whose
services were deemed essential to the
Year 2000 (Y2K) computer conversion
and in current 5 CFR 630.311, for
employees whose services were deemed
essential to the emergency response in
the aftermath of the September 11, 2001,
terrorist attacks, which are being
rescinded by this interim rule. These
interim regulations differ from the
previous regulations in that they allow
this authority to be used not only for the
current national emergency related to
the COVID-19 outbreak, but also for
certain future national emergencies for
which OPM issues notification
permitting use of this authority. These
regulations allow agencies to respond
quickly to the annual leave restoration
needs of their employees who are
responding to a national emergency.

Rescinding Regulations

OPM is rescinding 5 CFR 630.311,
Scheduling of annual leave by
employees determined necessary to
respond to the “National Emergency by
Reason of Certain Terrorist Attacks.”
The regulations at 5 CFR 630.311
provided that the national emergency
following the September 11, 2001
terrorist attacks was deemed to be an
exigency of the public business for the
purpose of restoring annual leave to any
employee who forfeited annual leave
under 5 U.S.C. 6304 because the agency
determined the employee’s services
were required in response to that
national emergency. The practical
purpose of the regulations was to
address the statutory and regulatory
requirements for advanced scheduling
of annual leave for leave restoration
purposes.

The statute requires that, in order for
annual leave to be eligible for
restoration because of an exigency of the
public business, it must have been
scheduled in advance. (See 5 U.S.C.
6304(d)(1)(B).) The implementing
regulations at 5 CFR 630.308(a) require
annual leave to be scheduled in writing
before the start of the third biweekly pay
period prior to the end of the leave year
in order to meet the statutory
requirement for being “scheduled in
advance” unless 5 CFR 630.308(b)
applies.
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These requirements were difficult to
meet in the aftermath of the September
11, 2001, terrorist attacks on the World
Trade Center and the Pentagon. The
terrorist attacks occurred on September
11, 2001, which was very late in the
2001 leave year and only a couple of
months before December 1, 2001, the
date by which employees were required
to schedule their annual leave subject to
forfeiture in order for it to be considered
for restoration. Many employees were
involved in the response to that national
emergency, and it was clear that their
involvement would preclude their use
of annual leave before January 12, 2002,
which was the end of the 2001 leave
year. Because it was known in advance
that it was not going to be possible for
such employees to be absent on leave,
OPM published those interim
regulations, which directly addressed
this scheduling requirement and
deemed that any annual leave forfeited
as a result of an employee’s work on the
national emergency would be deemed to
have been scheduled in advance for the
purpose of satisfying the scheduling
requirements at 5 U.S.C. 6304(d)(1)(B)
and 5 CFR 630.308.

Although the national emergency by
reason of the terrorist attacks is still in
effect (see 84 FR 48545, Sept. 13, 2019),
employees performing work towards
that national emergency are now better
able to schedule and take annual leave.
Because the regulation was issued to
address the difficulty of employees
needing to be in a constant work status
and their agencies not being able to
approve any of their requests to
schedule and take annual leave, and
these employees have since been able to
schedule and take annual leave,
§630.311 is no longer needed.
Therefore, going forward, the normal
requirements for restoration of annual
leave for an exigency of the public
business will apply to any employee
still performing work on activities
related to the “National Emergency by
Reason of Certain Terrorist Attacks.” In
order for an agency to consider restoring
annual leave to an employee performing
such work, the employee must have
followed the leave scheduling
requirements of 5 U.S.C. 6304(d)(1)(B)
and 5 CFR 630.308 (i.e., the annual
leave must have been scheduled in
writing before the start of the third
biweekly pay period prior to the end of
the leave year) and the agency must
have determined that there was an
urgent need for the employee to perform
work related to the national emergency
such that the employee’s annual leave
was cancelled.

Scheduling of Annual Leave by
Employees Determined Necessary To
Respond to Certain National
Emergencies

Section 6304 of title 5, United States
Code, establishes limitations on the
amount of annual leave an employee
may carry over from one leave year to
the next. Most employees may carry
over no more than 240 hours of annual
leave to the next leave year. However,

5 U.S.C. 6304(d)(1) provides that excess
annual leave lost because of “exigencies
of the public business when the annual
leave was scheduled in advance . . .
shall be restored to the employee.” For
the purpose of Federal leave
administration, an exigency of the
public business occurs when the
employing agency determines there is a
pressing need for an employee’s service,
and the employee cannot use his or her
excess annual leave because there are no
other practical alternatives available to
accomplish the work by a given
deadline.

At certain times when the President
declares a national emergency, the
services of many employees in Federal
agencies will be essential to respond to
that national emergency. As a result,
many of these employees will be faced
with the possible forfeiture of “use or
lose” annual leave because they must
remain on the job to work towards the
fulfillment of the agencies’ missions
during the critical response period. In
the normal course, and in the absence
of this new regulation, in order for
annual leave to be considered for
restoration, it must have been scheduled
before the start of the third biweekly pay
period prior to the end of the leave year.
This requirement means that agencies
and their employees would be faced
with the administrative burden of
scheduling, canceling, and restoring
such leave for each of these employees
at a time when all available attention
and energy should be focused on the
national emergency.

As referenced above, OPM has
previously issued regulations such as 5
CFR 630.311, Scheduling of annual
leave by employees determined
necessary to respond to the “National
Emergency by Reason of Certain
Terrorist Attacks,” and the previously
rescinded 5 CFR 630.310, Scheduling of
annual leave by employees determined
necessary for Year 2000 computer
conversion efforts. Both of these prior
regulations deemed the national
emergency and the Y2K circumstances
exigencies of the public business for
purposes of restoration of annual leave.
The regulations also deemed annual
leave that was forfeited for these reasons

to have been scheduled in advance.
Those regulations were issued in
response to specific emergencies.
However, going forward, OPM has
determined that it would be prudent to
issue a generally applicable regulation
to provide OPM with the flexibility to
respond quickly to a future national
emergency, rather than promulgate new
rules for each emergency, resulting in
potential delays in implementation.

To accomplish this goal, OPM is
replacing the reserved 5 CFR 630.310
with a new 5 CFR 630.310 entitled
“Scheduling of annual leave by
employees determined necessary to
respond to certain national
emergencies.” Below we provide an
explanation of the provisions in interim
5 CFR 630.310. Hereafter in this
SUPPLEMENTARY INFORMATION, references
to statutory provisions in title 5, United
States Code, and to regulatory
provisions in title 5, Code of Federal
Regulations, will generally be referred to
by section number without restating the
full title 5 reference.

OPM'’s Authority To Initiate Restored
Annual Leave Streamlined Process

In order to initiate a streamlined
process to restore forfeited annual leave,
the Director of OPM has the authority to
respond to a specific national
emergency as declared by the President.
OPM’s central response will allow
agencies to restore annual leave
expeditiously. Under this regulation,
OPM will notify agencies that they may
utilize this authority to restore annual
leave to employees whose work is
considered essential for the particular
national emergency.

Under the National Emergencies Act
(50 U.S.C. 1601 et seq.), the President
may pronounce a national emergency
when he or she considers it appropriate.
Once the President has declared a
national emergency, the President’s
declaration is published in the Federal
Register.

Paragraph (a)(1) of the new §630.310
provides that the Director of OPM may
deem a specific national emergency as
declared by the President under the
National Emergencies Act to be an
exigency of the public business for the
purpose of restoring annual leave
forfeited under 5 U.S.C. 6304(d)(1)(B)
and will notify agencies of this decision.
Since the passage of the National
Emergencies Act, the President has
declared various national emergencies.
However, few have required a sustained
response from large portions of the
civilian workforce, which would
preclude many employees from being
able to use their annual leave to avoid
forfeiture. For example, some national
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emergencies may entail a response of
the Armed Services rather than the
civilian workforce. Therefore, only
certain national emergencies will rise to
the level of being a national emergency
that will also qualify as an exigency of
the public business under this
regulation.

As noted above, for those emergencies
that qualify under such circumstances,
this generally applicable regulation will
provide agencies with flexibility to
permit restoration of annual leave
expeditiously. The OPM Director
expects to make a determination
pursuant to these regulations when a
certain national emergency as declared
by the President will require the service
of Federal employees on a large scale,
such that employees will be unable to
use annual leave to prevent forfeiture of
the leave. Only when the Director of
OPM makes such a determination and
provides notice to agencies of such
determination may agencies use the
authority.

Determinations and Communication by
Agency Head or Designee

Paragraph (a)(2) of the new §630.310
requires each agency head to take
proactive steps to establish procedures
and policies necessary to administer
this annual leave restoration authority
and to update them as necessary so that
they are available for immediate use
during a declared national emergency.
The interim regulations require all
agency heads to create these policies
and procedures as part of their
emergency planning, meaning that
agencies must establish such policies
and procedures to be available for use
during any national emergency for
which OPM issues a notice under
paragraph (a)(1). In this way, all
agencies will be prepared to
immediately use this authority for any
and all future national emergencies for
which it may be necessary.

As provided in paragraph (b), once
the Director of OPM informs agencies
that it has deemed a certain national
emergency an exigency of the public
business for purposes of the restoration
of annual leave, each agency head (or
designee), in his or her sole and
exclusive discretion, must perform the
following actions. The agency head (or
designee) will be required to identify
any employees covered under this
annual leave restoration authority
because they are affected by the
exigency of the public business
described in the OPM notification, due
to their services being considered
essential to the response to the national
emergency, and they therefore cannot
use their annual leave. This agency

designation is necessary because the
employees whose work is considered
essential in responding to a national
emergency will vary depending on the
nature of the emergency. For example,
for the “National Emergency by Reason
of Certain Terrorist Attacks,” the
services of certain intelligence analysts
may have been considered essential to
the emergency response, whereas for the
“National Emergency Concerning the
Novel Coronavirus Disease (COVID-19)
Outbreak,” the services of employees
such as physicians, nurses, certain
clinical laboratory scientists, and public
health specialists may be more likely to
be designated as essential to the
emergency response. The agency head
(or designee) may make such a
determination for groups of employees
or for individual employees. Once the
agency head (or designee) has made
such a determination, the agency head
(or designee) must inform the
designated employees or group of
employees in writing of this
determination and its application to
them. It is critical that such employees
know that their services have been
designated as essential during the
emergency because the employees need
to know that the normal requirement to
schedule annual leave in writing before
the start of the third biweekly pay
period prior to the end of the leave year,
as required by §630.308, is not
applicable during the designated time
period. Employees also need to
understand how the other provisions in
§630.310 apply to them.

The regulations provide that the
agency’s determination may not be
made by any official whose leave would
be affected by the decision.

Annual Leave Deemed Scheduled in
Advance

Paragraph (c) of the new §630.310
simplifies the procedures for restoring
annual leave forfeited as a result of the
national emergency. In many instances,
as it is known in advance that it is not
possible for designated employees
involved in the national emergency to
be absent on annual leave, the
scheduling and canceling of such leave
places an unnecessary administrative
burden on the employees and the
agencies involved. Paragraph (c)
simplifies the administrative process by
deeming annual leave forfeited in a
leave year as a result of a national
emergency for which OPM issues a
notification under paragraph (a) to have
been scheduled in advance for the
purpose of satisfying the requirements
in 5 U.S.C. 6304(d)(1)(B) and § 630.308.
Therefore, annual leave forfeited at the
end of a leave year because of the

national emergency and the need for
employees’ services during the national
emergency will be restored under 5
U.S.C. 6304(d)(1)(B) and placed in a
separate restored leave account.

Time Limit for Use of Restored Leave

Paragraph (d) of the new §630.310
parallels the current § 630.306 and
provides the rules governing the
timeframes in which an employee must
schedule and use annual leave forfeited
under these regulations. Employees who
already have large restored annual leave
accounts and employees remaining in
positions performing work that is
essential to respond to the national
emergency for an extended period of
time may accrue large amounts of
annual leave in their accounts. Under
the current regulations, the affected
employees would have to schedule and
use all of the restored annual leave by
the end of the leave year ending 2 years
after the termination date of the
exigency of the public business. As a
result, employing agencies would have
to deal with the consequence of
employees using sizeable amounts of
leave within 2 to 3 years after the end
of the national emergency. At the same
time, annual leave that accrues during
that 2- to 3-year period would routinely
create a ‘“‘use or lose” situation.

To help alleviate this situation,
§630.310(d) provides that annual leave
restored as a result of the exigency of
public business caused by the national
emergency will have the same time
limits for restoration as are currently
used for Department of Defense (DoD)
employees in installations undergoing
closure or realignment. (See
§630.306(b).) A full-time employee will
be required to schedule and use excess
annual leave of 416 hours or less by the
end of the leave year in progress 2 years
after the date fixed by the agency head
(or designee) as the termination date of
the exigency of the public business. The
agency will extend that period by 1
leave year for each additional 208 hours
of excess annual leave or any portion
thereof. A part-time employee will be
required to schedule and use excess
annual leave in an amount equal to or
less than 20 percent of the number of
hours in the employee’s scheduled
annual tour of duty by the end of the
leave year in progress 2 years after the
date the employee is no longer subject
to the exigency. The agency will extend
this period by 1 leave year for each
additional number of hours of excess
annual leave, or any portion thereof,
equal to 10 percent of the number of
hours in the employee’s scheduled
annual tour of duty.
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We are also making a concurrent
change to the regulations related to
uncommon tours of duty at § 630.210 by
adding a new paragraph (d) to clarify
that in applying sections of the back pay
regulations at § 550.805(g), the
regulations at § 630.306(b) for DoD
installations undergoing closure, and
these interim regulations to employees
on such tours of duty, the referenced
number of hours for full-time employees
(416 hours and 208 hours) are to be
proportionally adjusted based on the
percentage amount by which the
number of hours in the uncommon tour
of duty exceeds the number of hours in
a regular full-time tour of duty. For
example, if the uncommon tour of duty
consists of 120 hours in a biweekly pay
period instead of the 80 hours for a
regular full-time employee, the
percentage adjustment would be 50
percent [(120/80) — 1]; accordingly, 416
hours would be converted to 624 hours
and 208 hours would be converted to
312 hours. Section 630.310(d)(1)
references this new regulation regarding
employees on uncommon tours of duty
at §630.210(d).

Treatment of Current Restored Leave
Accounts

Paragraph (e) of the new §630.310
recognizes that some employees who
will be involved in responding to the
exigency of the public business
determined by the Director of OPM will
already have an “active” restored leave
account—i.e., an account of restored
annual leave that was established under
other conditions permitting restoration
of annual leave under 5 U.S.C. 6304(d).
We are including paragraph (e) to
prevent such employees from forfeiting
leave in their restored leave accounts.
Because there is no authority to restore
previously restored annual leave,
employees with restored annual leave
who cannot take annual leave because
their services are considered essential to
the national emergency response would
forfeit any previously restored annual
leave subject to forfeiture at the end of
the leave year. The interim regulation at
§ 630.310(e) alleviates this problem by
canceling the time limitation for using
active restored annual leave for the
entire period during which employees’
services are determined to be essential
to respond to the national emergency.
When coverage for an employee under
this section ends due to the termination
date of the exigency of the public
business fixed by the agency, as
described in paragraph (f)(2), a new time
limit will be established under
§ 630.310(d) for using all restored leave
available to the employee under 5
U.S.C. 6304(d).

Termination of the Exigency as It
Affects Employees

Paragraph (f) of the new §630.310
provides parameters for monitoring the
agency response to the declared national
emergency and conditions under which
the provisions of § 630.310 will no
longer be applicable to specific
employees or groups of employees and
the normal annual leave forfeiture rules
will again apply to them. Employees
whose services are required in response
to the national emergency will all, at
some point, generally be able to again
schedule and take annual leave
following the normal procedures in
§ 630.308(a). Therefore, it is incumbent
on the agency to determine, for any
exigency of the public business, when
any employee is no longer affected by
the exigency to the extent that the
employee cannot schedule and take
annual leave. The regulations therefore
lay out when the national emergency as
an exigency of the public business must
be terminated.

Section 630.310(f)(1) requires the
agency head (or designee) to continually
monitor the agency response to the
national emergency and determine
whether the services of individual
employees or groups of employees
continue to be required in response to
the emergency such that annual leave
may not be scheduled according to the
normal procedures described in
§630.308(a). This is a necessary role
that the agency head (or designee) must
perform in order to use this authority for
its intended purpose.

Section 630.310(f)(2) makes the
agency head (or designee) responsible
for fixing a specific date as the
termination date of the exigency of the
public business for each affected
employee or group of employees based
on application of provisions in
paragraphs (i) through (v). The exigency
of the public business as it affects an
individual employee or group of
employees must be terminated at the
earliest occurrence of one of a series of
possible events. The exigency may end
when the President declares an end to
the national emergency. It may also end
when the Director of OPM deems the
national emergency to no longer be an
exigency of the public business for the
purposes of this regulation. As time
passes, it can be that the services of
fewer and fewer employees are required
in response to the national emergency.
Therefore the exigency of the public
business may also end when the agency
head (or designee), in his or her sole and
exclusive discretion, determines that the
employee’s or group of employees’
services are no longer essential to the

response to the national emergency or
that such employees can once again
adhere to the normal leave requesting
procedures at § 630.308(a). For example,
a hospital struggling to treat patients
affected by COVID—19 may require the
services of all hospital employees in
response to the need. As operations go
back to normal, the agency head (or
designee) could determine the specific
date that operations are back to normal,
and a group of cardiologists are able to
request leave under normal conditions
as of a date specified by the agency head
(or designee) and declare the exigency
to no longer apply to those employees.
However, the agency head (or designee)
may determine that the services of
pulmonary specialists may still be
required and thus the exigency still
applies to these employees. Because the
continual and ongoing need for
employees’ services such that they
cannot schedule annual leave according
to the normal procedures will
eventually end, the regulations provide
that the exigency terminates on the day
that is 12 months after the national
emergency has been declared, except
that the agency head (or designee), in
his or her sole and exclusive discretion,
may extend this deadline annually by
an additional 12 months. Under no
circumstances may an agency grant
more than two 12-month extensions
under this paragraph in connection with
any national emergency, thus this
authority may not be applied for more
than a total of 3 years from the initial
date of the declared emergency. The
reason for this termination at the 3-year
anniversary is that there is already
another authority for an extended
exigency of the public business at
§630.309 that provides authority for an
exigency that lasts more than 3 calendar
years and meets other requirements.
Finally, the regulations provide that the
exigency terminates when an employee
whose services were determined to be
essential for response to the national
emergency moves to a position in which
the employee is not performing services
considered essential to responding to
the national emergency.

Section 630.310(f)(3) requires the
agency head (or designee) to inform
both the affected employees and the
agency payroll provider in writing of
this termination date. Payroll providers
need to know the date of the end of the
exigency in order to set the date when
the restored annual leave will expire.
The affected employees also need to
know this date so they can plan to use
the restored annual leave before it
expires.
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Employees No Longer Involved With
the National Emergency

Paragraph (g) of the regulations allows
an agency to consider restoration of
annual leave forfeited at the end of the
leave year to an employee whose
involvement in the national emergency
ends during the leave year if the agency
determines that there is a correlation
between the lack of advance scheduling
and the employee’s services in response
to the national emergency.

As noted earlier, § 630.308 currently
requires that before forfeited annual
leave may be considered for restoration,
the leave must have been scheduled in
writing before the start of the third
biweekly pay period prior to the end of
the leave year. We are concerned about
the possible consequences of requiring
advance scheduling for an employee or
group of employees when the national
emergency to which affected employees
have been responding terminates (as
described in paragraph (f)) during the
latter portion of a leave year. It is
possible that such employees would
have annual leave in excess of the
maximum limitation but would still be
unable to schedule it in time for it to be
restored.

OPM believes such annual leave may
be considered for restoration. Section
630.310(g) requires affected employees
to make a reasonable effort to comply
with the advance scheduling
requirement in § 630.308(a). However,
the head of an agency (or designee), in
his or her sole and exclusive discretion,
may exempt an employee from the
advance scheduling requirement if the
employee can show that he or she was
involved in work necessary to respond
to the national emergency during the
leave year and was unable to comply
with the scheduling requirement under
§ 630.308(a) because of circumstances
beyond his or her control. Because the
agency may determine that there was
sufficient time for the employee to
schedule and use annual leave before
the end of the leave year, this provision
does not guarantee that excess annual
leave will be restored.

Miscellaneous Technical Amendments

OPM is amending § 630.306(a) to add
a reference to this regulation. OPM is
also amending § 630.308(a) to remove
the reference to the rescinded §630.311.

Waiver of Notice of Proposed Rule
Making

OPM is issuing this rulemaking as an
interim final rule and has determined
that, under the Administrative
Procedure Act (APA), 5 U.S.C.
553(b)(B), it would be impracticable and

contrary to the public interest to delay
a final regulation until a public notice
and comment process has been
completed. OPM also is waiving general
notice of proposed rulemaking under
the Civil Service Reform Act’s parallel
rulemaking provision, 5 U.S.C.
1103(b)(3), because the interim rule is
temporary in nature and necessary to be
implemented expeditiously as a result
of an existing emergency, as well
possible unanticipated future
emergencies.

The conclusion of a public notice and
comment period before the rule is
finalized would be impracticable
because it would impede due and
timely execution of the functions of
OPM, employing agencies, and payroll
providers.

In order for the streamlined
restoration process to occur, the
regulations require agencies to establish
internal policies and procedures before
using this new authority. For larger
agencies, policies must be established at
the headquarters level and then
communicated to component levels.
Significant changes to personnel
processing also may be required. After
implementing policies are established,
the agency head (or designee) needs to
identify all affected employees and
communicate to those employees that
they are subject to this new authority
and the scheduling requirement does
not apply to them. All this must be done
prior to the November 21, 2020,
scheduling requirement.

There was insufficient time from the
President’s declaration of a national
emergency in response to the COVID-19
public health crisis on March 13, 2020,
for OPM to complete a notice and
comment rulemaking process in time for
agencies, payroll providers, and
employees to prepare for the rule in
advance of the November 21, 2020,
scheduling requirement. In addition,
OPM'’s pay and leave policy resources
have been engaged during the same
period in implementing the pay and
leave requirements of the Families First
Coronavirus Response Act (Pub. L. 116—
127) and the Coronavirus Aid, Relief,
and Economic Security Act (Pub. L.
116-136).

The conclusion of a public notice and
comment period before the rule is
finalized would also be contrary to the
public interest because it would result
in serious damage to important
interests. Implementing the regulation
will be resource-intensive for agencies.
Requiring agencies to wait until the
conclusion of public notice and
comment procedures to implement the
regulation under a shorter deadline
would be disruptive to agencies’

missions during a national emergency,
which will have a corresponding effect
on the public.

Many employees are unable to take
annual leave because they are required
to support their agency’s mission-
related response to COVID-19. Because
employees may not take annual leave,
they are also not contemplating
scheduling such leave because the
agency needs employees to continue to
support vital work-related functions
related to the national emergency. In
order to alleviate this burden on
agencies and employees, this interim
regulation provides that, upon the
agency’s determination, an employee
would not need to meet the normal
scheduling requirements under 5 CFR
630.308 in order to qualify for the
restoration of any forfeited annual leave.

For the 2020 leave year, the date by
which use or lose annual leave must be
scheduled is November 21, 2020. Any
employee to which these regulations
would apply will need to know well in
advance of this scheduling date that
they are not required to schedule their
annual leave before that date and may
instead focus on their mission and
required work directly related to
COVID-19.

In addition, OPM has determined that
extending the regulation to address
potential future emergencies, and not
only COVID-19, meets the above criteria
for a waiver. The processes that the
regulation outlines for potential future
emergencies are the same as those that
OPM followed in the two prior cited
emergencies and that OPM intends to
follow during COVID-19. The
regulations engage agencies in
contingency planning for future such
instances and describe the process that
OPM intends to follow in such
instances. Only at the time of any future
national emergency do the regulations
require a determination by the OPM
Director that a particular emergency is
an exigency of the public business. The
comment period noted above will
enable OPM to consider any necessary
changes for future emergencies in the
final rule.

Accordingly, in order to give practical
effect to these regulations, I find that
good cause exists to waive the general
notice of proposed rulemaking pursuant
to 5 U.S.C. 553(b)(B). The interim final
rule is temporary in nature, and
expeditious timing is required because
of the circumstances facing agencies
during the COVID-19 emergency. OPM
will promulgate a final rule as soon as
practical after receiving public
comments on the interim final rule.
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Waiver of Delay in Effective Date

OPM is waiving the 30-day delayed
effective date, and making this rule
effective on the date of publication,
because under 5 U.S.C. 553(d)(1), this is
““a substantive rule which grants or
recognizes an exemption or relieves a
restriction” to permit the streamlined
restoration of forfeited annual leave. In
addition, I find, under 5 U.S.C.
553(d)(3), that good cause exists for
making this rule effective in fewer than
30 days—i.e., effective on the date of
publication—because as described
above, an immediate effective date is
necessary to minimize harm and
disruption to employees, agencies, and
payroll providers, and because a
delayed effective date is not necessary
to give affected parties a reasonable time
to adjust their behavior before the final
rule takes effect. An immediate effective
date will give affected employees the
benefit of these new provisions as
quickly as possible.

Executive Order 13563 and Executive
Order 12866

This rule has been designated a
“significant regulatory action” and has
been reviewed by the Office of
Management and Budget in accordance
with E.O. 13563 and 12866.

Executive Order 13771

This rule is not subject to the
requirements of E.O. 13771 because this
rule results in no more than de minimis
costs.

Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities
because it will apply only to Federal
agencies and employees.

Paperwork Reduction Act
Requirements

This rule does not impose any new
reporting or record-keeping
requirements subject to the Paperwork
Reduction Act.

List of Subjects in 5 CFR Part 630

Government employees.
Office of Personnel Management.
Alexys Stanley,
Regulatory Affairs Analyst.
Accordingly, OPM is amending part

630 of title 5 of the Code of Federal
Regulations as follows:

PART 630—ABSENCE AND LEAVE

m 1. The authority citation for part 630
continues to read as follows:

Authority: 5 U.S.C. chapter 63 as follows:
Subparts A through E issued under 5 U.S.C.
6133(a) (read with 5 U.S.C. 6129), 6303(e)
and (f), 6304(d)(2), 6306(b), 6308(a) and 6311;
subpart F issued under 5 U.S.C. 6305(a) and
6311 and E.O. 11228, 30 FR 7739, 3 CFR,
1974 Comp., p. 163; subpart G issued under
5 U.S.C. 6305(c) and 6311; subpart H issued
under 5 U.S.C. 6133(a) (read with 5 U.S.C.
6129) and 6326(b); subpart I issued under 5
U.S.C. 6332, 6334(c), 6336(a)(1) and (d), and
6340; subpart ] issued under 5 U.S.C. 6340,
6363, 6365(d), 6367(e), 6373(a); subpart K
issued under 5 U.S.C. 6391(g); subpart L
issued under 5 U.S.C. 6383(f); subpart M
issued under sec. 2(d), Pub. L. 114-75, 129
Stat. 641 (5 U.S.C. 6329 note); and subpart P
issued under 5 U.S.C. 6329c(d); and subpart
Q issued under 5 U.S.C. 6387.

Subpart B—Definitions and General
Provisions for Annual and Sick Leave

§630.210 [Amended]

m 2. Amend § 630.210 by adding
paragraph (d) to read as follows:

§630.210 Uncommon tours of duty.

* * * * *

(d) In applying § 550.805(g) of this
chapter, and §§630.306(b), and
630.310(d), the referenced number of
hours for full-time employees (416
hours and 208 hours) shall be
proportionally adjusted based on the
percentage amount by which the
number of hours in the uncommon tour
of duty exceeds the number of hours in
a regular full-time tour of duty. For
example, if the uncommon tour of duty
consists of 120 hours in a biweekly pay
period instead of the 80 hours for a
regular full-time employee, the
percentage adjustment would be 50
percent [(120/80) — 1]; accordingly, 416
hours would be converted to 624 hours
and 208 hours would be converted to
312 hours.

Subpart C—Annual Leave

m 3. Amend § 630.306 by revising
paragraph (a) to read as follows:

§630.306 Time limit for use of restored
annual leave.

(a) Except as otherwise authorized
under paragraphs (b) and (c) of this
section, §630.310(d), or other
regulation, annual leave restored under
5 U.S.C. 6304(d) must be scheduled and
used not later than the end of the leave
year ending 2 years after:

(1) The date of restoration of the
annual leave forfeited because of
administrative error; or

(2) The date fixed by the agency head,
or his or her designee, as the
termination date of the exigency of the
public business that resulted in
forfeiture of the annual leave; or

(3) The date the employee is
determined to be recovered and able to
return to duty if the leave was forfeited
because of sickness.

* * * *

m 4. Amend § 630.308 by revising
paragraph (a) to read as follows:

§630.308 Scheduling of annual leave.

(a) Except as provided in paragraph
(b) of this section and §630.310, before
annual leave forfeited under 5 U.S.C.
6304 may be considered for restoration
under that section, use of the annual
leave must have been scheduled in
writing before the start of the third
biweekly pay period prior to the end of

the leave year.
* * * * *

m 5. Add §630.310 to read as follows:

§630.310 Scheduling of annual leave by
employees whose work is essential to
respond to certain national emergencies.

(a)(1) The Director of OPM may deem
a specific national emergency declared
by the President under the National
Emergencies Act (50 U.S.C. 1601, et
seq.) to be an exigency of the public
business for the purpose of restoring
forfeited annual leave under 5 U.S.C.
6304(d)(1)(B) and will notify agencies in
writing when this decision is made.

(2) The head of each agency is
responsible for the proper
administration of this authority. All
heads of agencies are required to
establish and periodically update (as
necessary) procedures to administer this
authority so that these policies are in
place and immediately available for use
any time the Director of OPM notifies
agencies of a determination under
paragraph (a)(1) of this section.

(b)(1) Once the Director of OPM has
issued a notification to agencies under
paragraph (a)(1), the head of each
agency (or designee) must, in his or her
sole and exclusive discretion, do the
following:

(i) Make determinations identifying
the specific employees or groups of
employees who are performing services
that are essential in responding to the
national emergency designated as an
exigency of the public business and who
are thus qualified for coverage under
this section; and

(ii) Inform covered employees in
writing of any such determination and
its application to them.

(2) A determination under paragraph
(b)(1)(i) of this section may not be made
by any official whose leave would be
affected by the determination.

(c) For any employee determined
under paragraph (b) of this section to be
covered under this section who forfeits
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annual leave under 5 U.S.C.
6304(d)(1)(B) at the beginning of a leave
year, the forfeited annual leave is
deemed to have been scheduled in
advance for the purpose of 5 U.S.C.
6304(d)(1)(B) and § 630.308.

(d) With respect to annual leave
forfeited under paragraph (c) of this
section, the annual leave must be
restored under 5 U.S.C. 6304(d)(1)(B)
subject to the following time limits:

(1) A full-time employee must
schedule and use excess annual leave of
416 hours or less by the end of the leave
year in progress 2 years after the date
fixed by the agency head (or designee)
under paragraph (f)(2) of this section as
the termination date of the exigency of
the public business. The agency must
extend this period by 1 leave year for
each additional 208 hours of excess
annual leave or any portion thereof.

Note 1 to paragraph (d)(1): For an
employee on an uncommon tour of duty, the
conversion rules in §630.210(d) regarding
the referenced number of hours for full-time
employees (416 hours and 208 hours) must
be applied.

(2) A part-time employee must
schedule and use excess annual leave in
an amount equal to or less than 20
percent of the number of hours in the
employee’s scheduled annual tour of
duty by the end of the leave year in
progress 2 years after the date fixed by
the agency head (or designee) under
paragraph (f)(2) of this section as the
termination date of the exigency of the
public business. The agency must
extend this period by 1 leave year for
each additional number of hours of
excess annual leave, or any portion
thereof, equal to 10 percent of the
number of hours in the employee’s
scheduled annual tour of duty.

(e) The time limits established under
paragraphs (d)(1) and (d)(2) of this
section for using restored annual leave
accounts shall not apply for the entire
period during which an employee’s
services are determined by the agency to
be essential for the response to the
national emergency. When coverage
under paragraphs (b) and (c) of this
section ends due to the termination date
of the exigency of the public business
fixed by the agency under paragraph
(f)(2), a new time limit will be
established under paragraph (d) of this
section for all annual leave restored to
an employee under 5 U.S.C. 6304(d).

(£)(1) The agency head (or designee)
must continually monitor the agency
response to the national emergency and
determine whether the services of
individual employees or groups of
employees continue to be essential for
the response to the emergency such that

annual leave may not be scheduled
according to the normal procedures
described in §630.308(a).

(2) The agency head (or designee)
must fix a date as the termination date
of the exigency of the public business
for each employee or group of
employees as provided in this
paragraph. The exigency of the public
business as it affects an individual
employee or group of employees must
be terminated on the date one of the
following events occurs, whichever is
earliest:

(i) When the President declares an
end to the national emergency;

(ii) When the Director of OPM deems
the national emergency to no longer be
an exigency of the public business for
purposes of this authority;

(iii) When the agency head (or
designee), in his or her sole and
exclusive discretion, determines that the
services of an employee or group of
employees are no longer essential to the
response to the national emergency or
that such employees are able to follow
the normal leave scheduling procedures
in §630.308(a);

(iv) On the day that is 12 months after
the national emergency has been
declared, an agency head (or designee),
in his or her sole and exclusive
discretion, may extend this deadline
annually by an additional 12 months;
under no circumstances may an agency
grant more than two 12-month
extensions under this paragraph in
connection with any national
emergency (however, § 630.309 may
apply in the case of an extended
exigency); or

(v) When an employee whose services
were determined to be essential during
the national emergency moves to a
position not involving services
determined by the agency to be essential
to the response to the national
emergency.

(3) The agency head (or designee)
must inform both the affected
employees and the agency payroll
provider in writing of the termination
date as determined in paragraph (f)(2) of
this section.

(g) When the agency head (or
designee) fixes a termination date of the
exigency of the public business under
paragraph (f) of this section, each
affected employee must make a
reasonable effort to comply with the
scheduling requirement in § 630.308(a).
The head of the agency (or designee), in
his or her sole and exclusive discretion,
may exempt such an employee from the
advance scheduling requirement in
§630.308(a) if coverage under
paragraphs (a) and (b) of this section
terminated during the leave year and if

the head of the agency (or designee)
determines that the employee was
unable to comply with the advance
scheduling requirement because of
circumstances beyond the employee’s
control.

§630.311 [Removed]
m 6. Remove §630.311.

[FR Doc. 2020-16823 Filed 8-7—20; 8:45 am]
BILLING CODE P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2018-0180; Project
Identifier 2017-CE-043-AD; Amendment
39-21146; AD 2020-13-01]

RIN 2120-AA64

Airworthiness Directives; Daher
Aircraft Design, LLC (Type Certificate
Previously Held by Quest Aircraft
Design, LLC), Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; correction.

SUMMARY: The FAA is correcting an
airworthiness directive (AD) that
published in the Federal Register. The
AD applies to all Daher Aircraft Design,
LLC (type certificate previously held by
Quest Aircraft Design, LLC), Model
KODIAK 100 airplanes. As published,
the type certificate (TC) holder in the
regulatory heading that identifies the
AD is incorrect. This document corrects
that error. In all other respects, the
original document remains the same;
however, for clarity, the FAA is
publishing the entire rule in the Federal
Register.

DATES: This correction is effective
August 17, 2020. The effective date of
AD 2020-13-01 remains August 17,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of August 17, 2020 (85 FR 41906, July
13, 2020).

ADDRESSES: For service information
identified in this final rule, contact
Kodiak Aircraft Company, Inc., 1200
Turbine Drive, Sandpoint, Idaho 83864;
phone: (208) 263-1111 or 1 (866) 263—
1112; email: KodiakCare@daher.com;
internet: http://Kodiak.aero/support.
You may view this referenced service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 901 Locust, Kansas City,
Missouri 64106. For information on the
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availability of this material at the FAA,
call 816—-329-4148. It is also available
on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0180.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov; or in person at the
Docket Management Facility between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays. The AD
docket contains this AD, any comments
received, and other information. The
address for Docket Operations is Docket
Management Facility, U.S. Department
of Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Wade Sullivan, Aerospace Engineer,
Airframe Section, FAA, Seattle ACO
Branch, 2200 South 216th St., Des
Moines, WA 98198; phone and fax: 206-
231-3530; email: Wade.Sullivan@
faa.gov.

SUPPLEMENTARY INFORMATION: As
published, AD 2020-13-01,
Amendment 39-21146 (85 FR 41906,
July 13, 2020), applies to all Daher
Aircraft Design, LLC (type certificate
previously held by Quest Aircraft
Design, LLC), Model KODIAK 100
airplanes. AD 2020-13-01 requires a
one-time inspection to determine if an
affected nose landing gear (NLG) fork is
installed, repetitive inspections of the
affected NLG fork for cracks, repetitive
inspections of the shimmy damper
bracket for looseness and of the shimmy
damper system for damaged
components if an affected NLG fork is
installed, and rework/replacement of
parts as necessary.

Need for the Correction

As published, the TC holder in the
regulatory heading that identifies the
AD is incorrect. The heading incorrectly
identified the TC holder as “Quest
Aircraft Design, LLC.” The correct TC
holder is Daher Aircraft Design, LLC
(Type Certificate previously held by
Quest Aircraft Design, LLC).

Although no other part of the
preamble or regulatory information has
been corrected, for clarity, the FAA is
publishing the entire rule in the Federal
Register.

The effective date of this AD remains
August 17, 2020.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Quest Aircraft
Field Service Instruction FSI-147,
Revision 00, Release Date January 29,
2018, which provides instructions for
inspection and, if necessary,
replacement of the NLG fork. The FAA
reviewed pages 32_110 and 32_111,
section 3252, Shimmy Damper, Chapter
32, Landing Gear, of Quest Aircraft
Company Kodiak 100 Maintenance
Manual, Revision No. 21, dated
February 15, 2017, which contains
procedures for inspecting the shimmy
damper system. The FAA also reviewed
Quest Aircraft Field Service Instruction
FSI-146, Revision 00, Release Date
April 18, 2017, which provides
instructions for modifying the shimmy
damper attach bracket. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Good Cause for Adoption Without Prior
Notice

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.) authorizes agencies
to dispense with notice and comment
procedures for rules when the agency
for “good cause” finds that those
procedures are “‘impracticable,
unnecessary, or contrary to the public
interest.” Section 553(d)(3) of the APA
requires that agencies publish a rule not
less than 30 days before its effective
date, except as otherwise provided by
the agency for good cause found and
published with the rule.

Since this action only corrects the TC
holder in a regulatory heading, the FAA
finds that notice and public comment
under 5 U.S.C. 553(b) is unnecessary.
For the same reason, the FAA finds that
good cause exists under 5 U.S.C. 553(d)
for making this rule effective in less
than 30 days.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Correction

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the Federal Aviation
Administration amends part 39 of the
Federal Aviation Regulations (14 CFR
part 39) as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Corrected]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-13-01 Daher Aircraft Design, LLC
(Type Certificate previously held by
Quest Aircraft Design, LLC):
Amendment 39-21146; Docket No.
FAA-2018-0180; Project Identifier
2017-CE-043-AD.

(a) Effective Date

This airworthiness directive (AD) is
effective August 17, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Daher Aircraft Design,
LLC (type certificate previously held by
Quest Aircraft Design, LLC), Model KODIAK

100 airplanes, all serial numbers, certificated
in any category.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 32, Landing Gear.

(e) Unsafe Condition

This AD was prompted by reports from the
manufacturer of fatigue cracks on the nose
landing gear (NLG) fork. The FAA is issuing
this AD to detect and prevent fatigue
cracking of the NLG fork. The unsafe
condition, if not corrected, could result in
separation of the NLG fork with consequent
reduced control on landing. If the NLG fork
separates on an unimproved surface, the risk
of the NLG digging in and the airplane
overturning on the ground increases.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Inspection for Type of NLG Fork

Within 25 hours time-in-service (TIS) after
August 17, 2020 (the effective date of this
AD), inspect the airplane to determine if an
NLG fork part number (P/N) 100-410-7001
(type A) or an NLG fork P/N 100-410-7013
(type B) is installed. If you determine that an
NLG fork P/N 100-410-7013 (type B) is
installed during the inspection, no further
action is required by this AD. If a review of
the maintenance records can identify the P/
N NLG fork that is installed, you may use a
maintenance records review in lieu of
inspecting the airplane to determine if an
NLG fork P/N 100-410-7001 (type A) or an
NLG fork P/N 100-410-7013 (type B) is
installed.

(h) Inspection of the NLG Fork for Cracks

(1) If you determine that an NLG fork P/
N 100-410-7001 (type A) is installed during
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the inspection required by paragraph (g) of
this AD, within 25 hours TIS after August 17,
2020 (the effective date of this AD) and
thereafter at intervals not to exceed 200 hours
TIS, do a fluorescent penetrant, dye
penetrant, or open-hole eddy current
inspection of the NLG fork for cracks by
following section 5. Instructions in Quest
Aircraft Field Service Instruction FSI-147,
Revision 00, Release Date January 29, 2018.

(2) If you find any cracks of the NLG fork
during any inspection required by paragraph
(h)(1) of this AD, before further flight, replace
the NLG fork with an NLG fork P/N 100-410—
7013 (type B). Replacement of the NLG fork
with an NLG fork P/N 100-410-7013 (type B)
terminates the repetitive inspections required
by paragraphs (h)(1) and (i)(1) of this AD.

(i) Inspection of the Shimmy Damper
Bracket

(1) If you have not replaced an NLG fork
P/N 100-410-7001 (type A) per the initial
inspection and replacement requirements in
paragraph (h) of this AD, then within 25
hours TIS after August 17, 2020 (the effective
date of this AD) and thereafter at intervals
not to exceed 200 hours TIS (until the NLG
fork is replaced with a P/N 100-410-7013
(type B) fork), inspect the shimmy damper
bracket for looseness, and inspect the
shimmy damper system for damaged (loose,
leaking, corroded, or worn) components, by
following pages 32_110 and 32_111, section
3252, Shimmy Damper, found in Chapter 32,
Landing Gear, of Quest Aircraft Company
Kodiak 100 Maintenance Manual, Revision
No. 21, dated February 15, 2017.

(2) If a loose shimmy damper bracket is
found during any inspection required by
paragraph (i)(1) of this AD, rework the
shimmy damper bracket with interference-fit
bolts by following Quest Aircraft Field
Service Instruction FSI-146, Revision 00,
Release Date April 18, 2017. Reworking the
shimmy damper bracket with the
interference-fit bolts terminates the repetitive
inspections required by paragraph (i)(1) of
this AD.

(3) If any other damaged components are
found in the shimmy damper system during
any inspection required by paragraph (i)(1) of
this AD, before further flight, replace the
damaged components.

(j) Optional Terminating Action

In lieu of the NLG fork and shimmy
damper bracket inspections required by
paragraphs (h)(1) and (i)(1) of this AD, you
may replace the NLG fork P/N 100-410-7001
(type A) with an NLG fork P/N 100-410-7013
(type B). This replacement terminates the
inspection requirements of this AD, and no
further actions are required.

(k) Restriction of NLG Fork P/N 100-410-
7001 (Type A) Installation

Once an NLG fork P/N 100-410-7013 (type
B) is installed on an airplane, do not install
an NLG fork P/N 100-410-7001 (type A). If
an NLG fork P/N 100-410-7013 (type B) is
removed from the airplane for any reason (for
example, to install floats), you must reinstall
an NLG fork P/N 100-410-7013 (type B)
when operating with wheels.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (m) of this
AD. Information may also be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(m) Related Information

For more information about this AD,
contact Wade Sullivan, Aerospace Engineer,
Aerospace Engineer, Airframe Section, FAA,
Seattle ACO Branch, 2200 South 216th St.,
Des Moines, WA 98198; phone and fax: 206—
231-3530; email: Wade.Sullivan@faa.gov.

(n) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(3) The following service information was
approved for IBR on August 17, 2020 (85 FR
41906, ]uly 13, 2020).

(i) Pages 32_110 and 32_111, section 3252,
Shimmy Damper, Chapter 32, Landing Gear,
of Quest Aircraft Company Kodiak 100
Maintenance Manual, Revision No. 21, dated
February 15, 2017.

(ii) Quest Aircraft Field Service Instruction
FSI-146, Revision 00, Release Date April 18,
2017.

Note 1 to paragraph (n)(2)(ii) of this AD:
The Release Date is a pen-and-ink addition
that appears only on the Revision Notice
transmitted with FSI-146.

(iii) Quest Aircraft Field Service
Instruction FSI-147, Revision 00, Release
Date January 29, 2018.

Note 2 to paragraph (n)(2)(iii) of this AD:
The Release Date is a pen-and-ink addition
that appears only on the Revision Notice
transmitted with FSI-147.

(4) For service information identified in
this AD, contact Kodiak Aircraft Company,
Inc., 1200 Turbine Drive, Sandpoint, Idaho
83864; phone: (208) 263—-1111 or 1 (866) 263—
1112; email: KodiakCare@daher.com;
internet: http://Kodiak.aero/support.

(5) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call 816-329—-4148.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on

the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to https://
www.archives.gov/federal-register/cfr/
ibrlocations.html.

Issued on August 3, 2020.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-17273 Filed 8-7-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010

Financial Crimes Enforcement
Network; Withdrawal of the Notice of
Finding Involving Banco Delta Asia
SARL (BDA)

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Withdrawal of finding.

SUMMARY: This document withdraws
FinCEN’s finding that BDA is a financial
institution of primary money laundering
concern, which was issued pursuant to
Section 311 of the USA PATRIOT Act
(Section 311). Subsequent to the
issuance of this withdrawal, FinCEN
will reassess whether BDA is presently
a financial institution of primary money
laundering concern and additional
rulemaking is warranted. Elsewhere in
this issue of the Federal Register,
FinCEN is publishing a repeal of the
related rulemaking, published March
19, 2007, imposing the fifth special
measure against BDA.

DATES: As of August 10, 2020, the
Notice of Finding, published September
20, 2005, at 70 FR 55214, is withdrawn.
FOR FURTHER INFORMATION CONTACT: The
FinCEN Resource Genter at frc@
fincen.gov.

I. Statutory Background

On October 26, 2001, the President
signed into law the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001,
Public Law 107-56 (USA PATRIOT
Act). Title III of the USA PATRIOT Act
amends the anti-money laundering
provisions of the Bank Secrecy Act
(BSA), codified at 12 U.S.C. 1829b, 12
U.S.C. 19511959, and 31 U.S.C. 5311—
5314, 5316-5332, to promote the
prevention, detection, and prosecution
of international money laundering and
the financing of terrorism. Regulations
implementing the BSA appear at 31 CFR
chapter X. The authority of the
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Secretary of the Treasury to administer
the BSA and its implementing
regulations has been delegated to the
Director of FinCEN.

Section 311 of the USA PATRIOT Act
grants the Secretary the authority, upon
finding that reasonable grounds exist for
concluding that a foreign jurisdiction,
foreign financial institution, class of
transactions, or type of account is of
“primary money laundering concern,”
to require domestic financial
institutions and financial agencies to
take certain ‘“‘special measures” to
address the primary money laundering
concern. The five special measures
enumerated under Section 311 are
prophylactic safeguards that defend the
U.S. financial system from money
laundering and terrorist financing.
FinCEN may impose one or more of
these special measures in order to
protect the U.S. financial system from
these threats. To that end, special
measures one through four, codified at
31 U.S.C. 5318A(b)(1)-(b)(4), impose
additional recordkeeping, information
collection, and information reporting
requirements on covered U.S. financial
institutions. The fifth special measure,
codified at 31 U.S.C. 5318A(b)(5),
allows the Secretary to prohibit or
impose conditions on the opening or
maintaining of correspondent or
payable-through accounts by covered
U.S. financial institutions for or on
behalf of a foreign banking institution.

Taken as a whole, Section 311
provides the Secretary with a range of
options that can be adapted to target
specific money laundering and terrorist
financing concerns most effectively.
These options provide the authority to
bring additional and necessary pressure
on those jurisdictions and institutions
that pose money-laundering threats and
the ability to take steps to protect the
U.S. financial system. Through the
imposition of various special measures,
FinCEN can: Gain more information
about the concerned jurisdictions,
financial institutions, transactions, and
accounts; monitor more effectively the
respective jurisdictions, financial
institutions, transactions, and accounts;
and, ultimately, protect U.S. financial
institutions from involvement with
jurisdictions, financial institutions,
transactions, or accounts that pose a
money laundering concern.

II. Administrative Background

On September 20, 2005 (70 FR 55214),
FinCEN published a finding in the
Federal Register that reasonable
grounds existed to conclude that BDA
was a foreign financial institution of
primary money laundering concern

(Notice of Finding).? Simultaneous with
publication of the Notice of Finding,
FinCEN published a Notice of Proposed
Rulemaking proposing the imposition of
the fifth special measure against BDA.2
On March 19, 2007 (72 FR 12730),
FinCEN published a final rule in the
Federal Register imposing the fifth
special measure against BDA, codified
at 31 CFR 103.193 (subsequently
renumbered as 31 CFR 1010.655) (Final
Rule).3

Shortly after FinCEN concluded its
rulemaking proceedings, in April 2007,
BDA submitted a petition requesting the
immediate rescission of the Final Rule.
The following month, Stanley Au and
Delta Asia Group (Holdings) Ltd., the
owners of BDA, filed a separate petition
for rescission of the Final Rule. FinCEN
denied both petitions on September 21,
2007. On November 16, 2010, BDA
again petitioned FinCEN to repeal the
Final Rule. As part of an ongoing
dialogue between FinCEN and BDA
from 2012 through 2019, BDA agreed to
arrange for two independent reviews of
the bank, the results of which were
subsequently shared with FinCEN.

By letter dated September 26, 2019,
FinCEN ultimately denied BDA'’s
November 2010 petition, providing BDA
a memorandum thoroughly explaining
its decision. In its denial, FinCEN
discussed the results of the independent
reviews of BDA and identified the
limitations in these reviews. FinCEN
acknowledged that BDA had taken steps
to address some of the deficiencies
highlighted in the Notice of Finding and
Final Rule, but concluded that BDA had
failed to correct other significant
deficiencies. FinCEN ultimately
determined that BDA’s AML
compliance efforts remained inadequate
to address the risks identified in the
Notice of Finding and Final Rule.

In addition to petitioning FinCEN to
withdraw the Final Rule, BDA filed suit
on March 14, 2013, in the United States
District Court for the District of
Columbia challenging the Notice of
Finding and the Final Rule. This
litigation was stayed for many years so
that the dialogue described above could
continue. Both FinCEN and BDA have
since agreed that there are advantages to
FinCEN'’s revisiting the Final Rule and
to settling this litigation. This course of
action allows BDA to submit any
remaining additional comments and
permits FinCEN to take stock of the
present circumstances and, if
appropriate, to avail itself of the
informal rulemaking process (providing

170 FR 55214 (Sept. 20, 2005).
2]d. at 55217.
372 FR 12731 (Mar. 19, 2007).

the public with an opportunity for
notice and comment, in contrast to
action on a petition) if it decides to take
further action. As part of this settlement,
FinCEN has agreed to reassess whether
BDA is presently a financial institution
of primary money laundering concern.
BDA will be permitted to submit
comments to FinCEN regarding the
September 26, 2019 petition denial prior
to FinCEN’s engaging in any additional
Section 311 rulemaking involving BDA.
In the event that FinCEN determines
that the imposition of any special
measures may be warranted, it will
undertake a new rulemaking effort
(including the publication of a new
notice of proposed rulemaking). Any
such proposed rule will allow for 30
days of comment, and as part of the
rulemaking proceeding, FinCEN will
make available for comment the
unclassified, non-protected material
relied upon by FinCEN in connection
with any such rulemaking. If FinCEN
determines that a final rule is
appropriate, FinCEN will publish such
a final rule 60 days following the close
of the comment period. If the extent of
submitted comments requires additional
time, or if COVID—19-related issues
hinder the agency’s ability to satisfy the
proposed timeframes, FinCEN will so
announce in the Federal Register.

III. Withdrawal of the Notice of Finding
For the reasons set forth above,

FinCEN hereby withdraws the Notice of

Finding that BDA is of primary money

laundering concern published on
September 20, 2005.

Michael Mosier,

Deputy Director, Financial Crimes
Enforcement Network.

[FR Doc. 2020-17144 Filed 8-7-20; 8:45 am]
BILLING CODE 4810-02-P

DEPARTMENT OF THE TREASURY

Financial Crimes Enforcement Network

31 CFR Part 1010
RIN 1506—AA83

Financial Crimes Enforcement
Network; Repeal of Special Measure
Involving Banco Delta Asia (BDA)

AGENCY: Financial Crimes Enforcement
Network (FinCEN), Treasury.
ACTION: Final rule.

SUMMARY: This rule repeals regulations
concerning Special measures against
Banco Delta Asia, which were issued
pursuant to Section 311 of the USA
PATRIOT Act (Section 311). Subsequent
to the issuance of this rule, FinCEN will
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reassess whether BDA is presently a
financial institution of primary money
laundering concern and additional
rulemaking is warranted. Elsewhere in
this issue of the Federal Register,
FinCEN is publishing a withdrawal of
the finding regarding BDA, issued
September 20, 2005.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT: The
FinCEN Resource Center at frc@
fincen.gov.

I. Statutory Background

On October 26, 2001, the President
signed into law the Uniting and
Strengthening America by Providing
Appropriate Tools Required to Intercept
and Obstruct Terrorism Act of 2001,
Public Law 107-56 (USA PATRIOT
Act). Title III of the USA PATRIOT Act
amends the anti-money laundering
provisions of the Bank Secrecy Act
(BSA), codified at 12 U.S.C. 1829b, 12
U.S.C. 1951-1959, and 31 U.S.C. 5311—
5314, 5316-5332, to promote the
prevention, detection, and prosecution
of international money laundering and
the financing of terrorism. Regulations
implementing the BSA appear at 31 CFR
chapter X. The authority of the
Secretary of the Treasury to administer
the BSA and its implementing
regulations has been delegated to the
Director of FinCEN.

Section 311 of the USA PATRIOT Act
grants the Secretary the authority, upon
finding that reasonable grounds exist for
concluding that a foreign jurisdiction,
foreign financial institution, class of
transactions, or type of account is of
“primary money laundering concern,”
to require domestic financial
institutions and financial agencies to
take certain “‘special measures” to
address the primary money laundering
concern. The five special measures
enumerated under Section 311 are
prophylactic safeguards that defend the
U.S. financial system from money
laundering and terrorist financing.
FinCEN may impose one or more of
these special measures in order to
protect the U.S. financial system from
these threats. To that end, special
measures one through four, codified at
31 U.S.C. 5318A(b)(1)-(b)(4), impose
additional recordkeeping, information
collection, and information reporting
requirements on covered U.S. financial
institutions. The fifth special measure,
codified at 31 U.S.C. 5318A(b)(5),
allows the Secretary to prohibit or
impose conditions on the opening or
maintaining of correspondent or
payable-through accounts by covered
U.S. financial institutions for or on
behalf of a foreign banking institution.

Taken as a whole, Section 311
provides the Secretary with a range of
options that can be adapted to target
specific money laundering and terrorist
financing concerns most effectively.
These options provide the authority to
bring additional and necessary pressure
on those jurisdictions and institutions
that pose money-laundering threats and
the ability to take steps to protect the
U.S. financial system. Through the
imposition of various special measures,
FinCEN can: Gain more information
about the concerned jurisdictions,
financial institutions, transactions, and
accounts; monitor more effectively the
respective jurisdictions, financial
institutions, transactions, and accounts;
and, ultimately, protect U.S. financial
institutions from involvement with
jurisdictions, financial institutions,
transactions, or accounts that pose a
money laundering concern.

II. Administrative Background

On September 20, 2005, FinCEN
published a finding in the Federal
Register that reasonable grounds existed
to conclude that BDA was a foreign
financial institution of primary money
laundering concern (Notice of Finding).?
Simultaneous with publication of the
Notice of Finding, FinCEN published a
Notice of Proposed Rulemaking
proposing the imposition of the fifth
special measure against BDA.2 On
March 19, 2007, FinCEN published a
final rule in the Federal Register
imposing the fifth special measure
against BDA, codified at 31 CFR 103.193
(subsequently renumbered as 31 CFR
1010.655) (Final Rule).3

Shortly after FinCEN concluded its
rulemaking proceedings, in April 2007,
BDA submitted a petition requesting the
immediate rescission of the Final Rule.
The following month, Stanley Au and
Delta Asia Group (Holdings) Ltd., the
owners of BDA, filed a separate petition
for rescission of the Final Rule. FinCEN
denied both petitions on September 21,
2007. On November 16, 2010, BDA
again petitioned FinCEN to repeal the
Final Rule. As part of an ongoing
dialogue between FinCEN and BDA
from 2012 through 2019, BDA agreed to
arrange for two independent reviews of
the bank, the results of which were
subsequently shared with FinCEN.

By letter dated September 26, 2019,
FinCEN ultimately denied BDA’s
November 2010 petition, providing BDA
a memorandum thoroughly explaining
its decision. In its denial, FinCEN
discussed the results of the independent

170 FR 55214 (Sept. 20, 2005).
2]d. at 55217.
372 FR 12731 (Mar. 19, 2007).

reviews of BDA and identified the
limitations in these reviews. FinCEN
acknowledged that BDA had taken steps
to address some of the deficiencies
highlighted in the Notice of Finding and
Final Rule, but concluded that BDA had
failed to correct other significant
deficiencies. FinCEN ultimately
determined that BDA’s AML
compliance efforts remained inadequate
to address the risks identified in the
Notice of Finding and Final Rule.

In addition to petitioning FinCEN to
withdraw the Final Rule, BDA filed suit
on March 14, 2013, in the United States
District Court for the District of
Columbia challenging the Notice of
Finding and the Final Rule. This
litigation was stayed for many years so
that the dialogue described above could
continue. Both FinCEN and BDA have
since agreed that there are advantages to
FinCEN’s revisiting the Final Rule and
to settling this litigation. This course of
action allows BDA to submit any
remaining additional comments and
permits FinCEN to take stock of the
present circumstances and, if
appropriate, to avail itself of the
informal rulemaking process (providing
the public with an opportunity for
notice and comment, in contrast to
action on a petition) if it decides to take
further action. As part of this settlement,
FinCEN has agreed to reassess whether
BDA is presently a financial institution
of primary money laundering concern.
BDA will be permitted to submit
comments to FinCEN regarding the
September 26, 2019, petition denial
prior to FinCEN’s engaging in any
additional Section 311 rulemaking
involving BDA.

In the event that FinCEN determines
that the imposition of any special
measures may be warranted, it will
undertake a new rulemaking effort
(including the publication of a new
notice of proposed rulemaking). Any
such proposed rule will allow for 30
days of comment, and as part of the
rulemaking proceeding, FinCEN will
make available for comment the
unclassified, non-protected material
relied upon by FinCEN in connection
with any such rulemaking. If FinCEN
determines that a final rule is
appropriate, FinCEN will publish such
a final rule 60 days following the close
of the comment period. If the extent of
submitted comments requires additional
time, or if COVID-19-related issues
hinder the agency’s ability to satisfy the
proposed timeframes, FinCEN will so
announce in the Federal Register.

IIL. Repeal of the Final Rule

For the reasons set forth above,
FinCEN hereby repeals the Final Rule.
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Elsewhere in this issue of the Federal
Register, FinCEN is publishing a
withdrawal of the Notice of Finding.

IV. Regulatory Matters

Although Section 553 of the
Administrative Procedure Act (5 U.S.C.
551 et seq.) requires notice and an
opportunity for comment before an
agency issues a final rule as well as a
30-day delayed effective date, it
provides that an agency may dispense
with these procedures when good cause
exists. In this final rule, FinCEN has
found that public comment procedures
and delaying the effective date of the
removal of the regulation would be
contrary to the public interest. As
discussed earlier in this document,
FinCEN has agreed to reassess whether
BDA is presently a financial institution
of primary money laundering concern.
Accordingly, FinCEN has found that
good cause exists to dispense with prior
notice and comment and a delay in
effective date.

A. Executive Order 12866

It has been determined that this
rulemaking is not a significant
regulatory action for purposes of
Executive Order 12866. Accordingly, a
regulatory impact analysis is not
required.

B. Unfunded Mandates Reform Act of
1995

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), Public Law
104—4 (March 22, 1995), requires that an
agency prepare a budgetary impact
statement before promulgating a rule
that may result in expenditure by state,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.

If a budgetary impact statement is
required, section 202 of the Unfunded
Mandates Act also requires an agency to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. FinCEN has
determined that it is not required to
prepare a written statement under
Section 202 and has concluded that on
balance the rule provides the most cost
effective and least burdensome
alternative to achieve the objectives of
the rule.

C. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act (RFA) (5 U.S.C. 601 et seq.), FinCEN
certifies that this final regulation likely
will not have a significant economic
impact on a substantial number of small
entities. The regulatory changes in this
final rule merely remove the current

obligations for financial institutions
under 31 CFR 1010.654.

D. Paperwork Reduction Act

This regulation discontinues the
Office of Management and Budget
Control Number 1506—0041 assigned to
the final rule and, as a result, reduces
the estimated average burden of one
hour per affected financial institution,
totaling 5,000 hours. This regulation
contains no new information collection
requirements subject to review and
approval by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 (44 U.S.C.
3507(d) et seq.).

List of Subjects in 31 CFR Part 1010

Administrative practice and
procedure, Banks and banking, Brokers,
Counter-money laundering, Counter-
terrorism, Foreign banking.

Authority and Issuance

For the reasons set forth above, 31
CFR part 1010 is amended as follows:

PART 1010—GENERAL PROVISIONS

m 1. The authority citation for 31 CFR
part 1010 continues to read as follows:

Authority: 12 U.S.C. 1829b and 1951-1959;
31 U.S.C. 5311-5314, 5316-5332; Title III,

sec. 314, Pub. L. 107-56, 115 Stat. 307; sec.
701, Pub. L. 114-74, 129 Stat. 599.

§1010.655 [Removed]
m 2. Section 1010.655 is removed.

Michael Mosier,

Deputy Director, Financial Crimes
Enforcement Network.

[FR Doc. 2020-17143 Filed 8-7-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR 165
[Docket No. USCG—-2018-0533]

Navigation and Navigable Waters, and
Shipping; Technical, Organizational,
and Conforming Amendments for U.S.
Coast Guard Field Districts 5, 8, 9, 11,
13,14, and 17

AGENCY: Coast Guard, DHS.
ACTION: Correcting amendments.

SUMMARY: On February 13, 2020, the
Coast Guard published a final rule on
Navigation and Navigable Waters, and
Shipping; Technical, Organizational,
and Conforming Amendments for U.S.
Coast Guard Field Districts 5, 8, 9, 11,

13, 14, and 17. Effective March 16, 2020,
that rule removed a security zone
regulation when only the section
heading for that regulation needed to be
amended. This document corrects that
€ITOor.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Dominique Christianson, Coast Guard,
telephone 202-372-3856 or fax 202—
372-8405.

SUPPLEMENTARY INFORMATION:

Correction

On February 13, 2020 the Coast Guard
published a rule in the Federal Register
(85 FR 8169), effective on March 16,
2020. Subsequent review of the rule
revealed that it removed a security zone
regulation, 33 CFR 165.809, when the
only change needed was to amend the
section heading for that regulation. Page
85 FR 8170 of the rule referred to a 2005
proposed rule (70 FR 9363) as support
for removing the security zones in
§ 165.809, but that NPRM only proposed
to “remove the Port of Port Lavaca-Point
Comfort security zone.” And the final
rule (70 FR 39176, 39178, July 7, 2005)
that followed the NPRM revised
§165.809(a) so that it maintained the
Corpus Christi Inner Harbor security
zone. That 2005 rule also used the
following section heading: § 165.809
Security Zone; Port of Corpus Christi
Inner Harbor, Corpus Christi, TX.

All the 2020 rule should have done
was to remove the reference to the Port
of Port Lavaca-Point Comfort in the
section heading. This document corrects
the error of removing the Port of Corpus
Christi Inner Harbor, Corpus Christi
Safety Zone regulation by reinstating
§ 165.809 with the correct section
heading.

We find good cause under 5 U.S.C.
553(d) to make this correction effective
on its date of publication. Delaying its
effective date would increase risk of
vessel collisions as the security zone is
needed to protect a portion of the
waterway that has a high volume of
commercial vessel traffic and military
outload vessel traffic.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

Accordingly, 33 CFR part 165 is
corrected by making the following
correcting amendments:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:
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Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.809 to read as follows:

§165.809 Security Zone; Port of Corpus
Christi Inner Harbor, Corpus Christi, TX.

(a) Location. The following area is
designated as a security zone: All waters
of the Corpus Christi Inner Harbor from
the Inner Harbor Bridge (U.S. Hwy 181)
to, and including the Viola Turning
Basin.

(b) Regulations. (1) No recreational
vessels, passenger vessels, or
commercial fishing vessels may enter
the security zone unless specifically
authorized by the Captain of the Port
Corpus Christi or a designated
representative.

(2) Recreational vessels, passenger
vessels and commercial fishing vessels
requiring entry into the security zone
must contact the Captain of the Port
Corpus Christi or a designated
representative. The Captain of the Port
may be contacted via VHF Channel 16
or via telephone at (361) 8883162 to
seek permission to transit the area. If
permission is granted, all persons and
vessels must comply with the
instructions of the Captain of the Port,
Corpus Christi or a designated
representative.

(3) Designated representatives include
U.S. Coast Guard commissioned,
warrant, and petty officers.

(c) Authority. In addition to 46 U.S.C.
70034, the authority for this section
includes 46 U.S.C. 70116.

Dated: June 11, 2020.
J.E. McLeod,

Acting Chief, Office of Regulations and
Administrative Law.

[FR Doc. 2020-12916 Filed 8-7-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2020-0361]
RIN 1625-AA08

Special Local Regulation; North
Atlantic Ocean, Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary special local
regulation for certain waters of the
North Atlantic Ocean adjacent to Ocean

City, MD. This action is necessary to
provide for the safety of life on these
navigable waters located at Ocean City,
MD, during activities associated with an
air show event from August 13, 2020,
through August 16, 2020. This rule
prohibits persons and vessels from
entering the regulated area unless
authorized by the Captain of the Port
Maryland-National Capital Region or the
Coast Guard Patrol Commander.

DATES: This rule is effective from
August 13, 2020, through August 16,
2020. It will be enforced from 9 a.m. to
6 p.m. each day the rule is in effect.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0361 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email MST2 Shaun Landante, U.S. Coast
Guard Sector Maryland-National Capital
Region; telephone 410-576-2516, email
Shaun.C.Landante@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking
PATCOM Coast Guard Patrol Commander
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because an
NPRM would be impracticable and
contrary to the public interest. On June
16, 2020, the Town of Ocean City, MD,
notified the Coast Guard that it will be
conducting the 2020 Ocean City Air
Show from 10 a.m. to 5 p.m. on August
16, 2020. The annual air show consists
of various types of military and civilian
aircraft performing low-flying, high-
speed precision maneuvers and aerial

stunts. In addition to these two air show
performance dates, approach and circle
maneuvers will be conducted by the
U.S. Navy’s Blue Angels flight
demonstration squadron aircraft
between 10 a.m. and 5 p.m. on August
13, 2020, and a full practice show
rehearsal will be conducted by all air
show performers from 10 a.m. to 5 p.m.
on August 14, 2020. We must establish
this safety zone by August 13, 2020, to
ensure the safety of particpants and
nearby waterway users. Hazards from
the air show event include risks of
injury or death resulting from aircraft
accidents, dangerous projectiles,
hazardous materials spills, falling
debris, and near or actual contact among
participants and spectator vessels or
waterway users if normal vessel traffic
were to interfere with the event.
Additionally, such hazards include
participants operating near a designated
navigation channel, as well as operating
adjacent to a popular summer beach
area and its numerous oceanside
businesses.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is needed to respond
to the potential safety hazards
associated with the “Ocean City Air
Show ” event.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Maryland-
National Capital Region (COTP) has
determined that potential hazards
associated with the air show, to be held
from August 13, 2020 through August
16, 2020, will be a safety concern for
anyone intending to participate in this
event and for vessels that operate within
specified waters of the North Atlantic
Ocean. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone for the duration
of this event.

IV. Discussion of the Rule

This rule establishes special local
regulations from 9 a.m. on August 13,
2020, through 6 p.m. on August 16,
2020. The regulated area will cover all
navigable waters of the North Atlantic
Ocean within an area bounded by the
following coordinates: Commencing at a
point near the shoreline in the vicinity
of 33rd Street, Ocean City, MD, latitude
38°21’48.8” N, longitude 075°04'10” W,
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thence eastward to latitude 38°21’32” N,
longitude 075°03"12” W, thence south to
latitude 38°19722.7” N, longitude
075°04’09.5” W, thence west to latitude
38°19'38.5” N, longitude 075°05'05.4”
W, thence north along the shoreline to
point of origin, located adjacent to
Ocean City, MD. The duration of the
zone and size of the regulated area are
intended to ensure the safety of life on
these navigable waters before, during
and after the air show and its related
activities, scheduled to take place from
10 a.m. on August 13, 2020, through 5
p.-m. on August 16, 2020. No vessel or
person will be permitted to enter the
regulated area without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on size, location and duration
of the regulated area, which will impact
a small designated area of the North
Atlantic Ocean adjacent to Ocean City,
MD for 36 total enforcement hours. The
Coast Guard will issue a Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the status of the
regulated area. Moreover, the rule will
allow vessels and persons to seek
permission to enter the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and

operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule will
affect your small business, organization,
or governmental jurisdiction and you
have questions concerning its
provisions or options for compliance,
please call or email the person listed in
the FOR FURTHER INFORMATION CONTACT
section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination

with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR part 100 applicable to organized
marine events on the navigable waters
of the United States that could
negatively impact the safety of
waterway users and shore side activities
in the event area for 36 hours. It is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Memorandum for Record supporting
this determination is available in the
docket. For instructions on locating the
docket, see the ADDRESSES section of
this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.
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List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.T05—0361 to read as
follows:

§100.T05-0361 Ocean City Air Show,
North Atlantic Ocean, Ocean City, MD.

(a) Regulated area. The regulations in
this section apply to all navigable
waters of the North Atlantic Ocean
within an area bounded by the
following coordinates: Commencing at a
point near the shoreline in vicinity of
33rd Street, Ocean City, MD, latitude
38°21’48.8” N, longitude 075°04’10” W,
thence eastward to latitude 38°21’32” N,
latitude 075°03’12” W, thence south to
latitude 38°1922.7” N, longitude
075°04’09.5” W, thence west to latitude
38°19’38.5” N, longitude 075°05'05.4”
W, thence north along the shoreline to
point of origin, located adjacent to
Ocean City, MD. These coordinates are
based on datum NAD 1983.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on his behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Maryland-National
Capital Region with a commissioned,
warrant, or petty officer on board and
displaying a Coast Guard ensign.

Participant means all persons and
vessels registered with the event
sponsor as participating in the Ocean
City Air Show or otherwise designated
by the event sponsor as having a
function tied to the event.

(c) Regulations. (1) Except for
participants and vessels already at
berth, everyone other than participants
are prohibited from entering, transiting

through, anchoring in, or remaining
within the regulated area described in
paragraph (a) of this section unless
authorized by the COTP Maryland-
National Capital Region or PATCOM.

(2) To seek permission to enter,
contact the COTP Maryland-National
Capital Region at telephone number
410-576-2693 or on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz) or the PATCOM on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz). Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP
Maryland-National Capital Region,
PATCOM, or official patrol.

(3) Vessels are required to operate at
a safe speed that minimizes wake while
within the regulated area in a manner
that would not endanger event
participants or any other craft.

(4) The air show aerobatics area
located within the regulated area
described in paragraph (a) of this
section is restricted to participants.

(5) The COTP Maryland-National
Capital Region will provide notice of the
regulated area through advanced notice
via Fifth Coast Guard District Local
Notice to Mariners, broadcast notice to
mariners, and on-scene official patrols.

(d) Enforcement officials. The Coast
Guard may be assisted with marine
event patrol and enforcement of the
regulated area by other Federal, State
and local agencies.

(e) Enforcement periods. This section
will be enforced from 9 a.m. to 6 p.m.
on August 13, 2020, from 9 a.m. to 6
p-m. on August 14, 2020, from 9 a.m. to
6 p.m. on August 15, 2020, and, from 9
a.m. to 6 p.m. on August 16, 2020.

Dated: August 4, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-17480 Filed 8-7-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2012-1036]
Safety Zone Regulations; Recurring

Marine Event in the Long Island Sound
Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
two safety zones in the Sector Long

Island Sound area of responsibility on
the dates and times listed in the table
below. This action is necessary to
provide for the safety of life on
navigable waterways during the event.
During the enforcement period, no
person or vessel may enter the safety
zone without permission of the Captain
of the Port (COTP) Sector Long Island
Sound or designated representative.

DATES: The Coast Guard will enforce the
regulations in 33 CFR 165.151 Table 1
for the Lawrence Beach Club Fireworks
on September 6, 2020, from 8:30 p.m. to
10:30 p.m.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this notice, call
or email Petty Officer Chris Gibson,
Waterways Management Division, U.S.
Coast Guard Sector Long Island Sound;
telephone 203-468-4565, email
Chris.A.Gibson@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zones
listed in 33 CFR 165.151 Table 1 for the
Lawrence Beach Club fireworks and the
Town of Babylon fireworks.

Under the provisions of 33 CFR
165.151, these events listed are
established as a safety zone. During the
enforcement period, persons and vessels
are prohibited from entering into,
transiting through, mooring, or
anchoring within the safety zones
unless they receive permission from the
COTP or designated representative.

The Coast Guard will enforce the
safety zones for item 7.5 in Table 1 in
§165.151 for the Lawrence Beach Club
Fireworks on September 6, 2020, with a
rain date of September 7. The safety
zone is in effect from 8:30 p.m. to 10:30
p.m. for the waters of the Atlantic Ocean
off Lawrence Beach Club, Atlantic
Beach, NY in approximate position,
40°34’42.65” N, 073°42'56.02” W (NAD
83).

On August 5, the Coast Guard will
enforce a safety zone for the Town of
Babylon Annual Fireworks from 8:30
p.m. to 10:30 p.m. The safety zone is for
the waters off Cedar Beach Town Park,
Babylon, NY in approximate position,
40°37'53” N, 073°20’12” W (NAD 83).
The rain date for the event is August 6.

This notice is issued under authority
of 33 CFR 165 and 5 U.S.C. 552 (a). In
addition to this notice in the Federal
Register, the Coast Guard will provide
the maritime community with advance
notification of this enforcement period
via the Local Notice to Mariners or
marine information broadcasts. If the
COTP determines that either safety zone
need not be enforced for the full
duration stated in this notice, a
Broadcast Notice to Mariners may be
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used to grant general permission to
enter the regulated area.

Dated: July 24, 2020
E.J. Van Camp,

Captain, U.S. Coast Guard, Captain of the
Port Long Island Sound.

[FR Doc. 2020-16524 Filed 8-7—20; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R06-OAR-2020-0363; FRL-10012—
84—Region 6]

Findings of Failure To Submit State
Implementation Plans Required for
Attainment of the 2010 1-Hour Primary
Sulfur Dioxide (SO.) National Ambient
Air Quality Standard (NAAQS)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
find that Texas has failed to submit
State Implementation Plans (SIPs) to
satisfy certain nonattainment area
planning requirements of the Clean Air
Act (CAA) for the 2010 1-hour primary
Sulfur Dioxide (SO,) National Ambient
Air Quality Standard (NAAQS). The
purpose for the development and
implementation of a nonattainment area
SIP is to provide for attainment of the
NAAQS as expeditiously as practicable
following the designation of an area as
nonattainment. This action establishes
certain CAA deadlines for the EPA to
impose sanctions if Texas does not
submit a complete SIP for each
nonattainment area addressing the
outstanding requirements and for the
EPA to promulgate a Federal
Implementation Plan (FIP) to address
any outstanding SIP requirements.
DATES: This action is effective on
September 9, 2020.

FOR FURTHER INFORMATION CONTACT:
General questions concerning this
document should be addressed to
Robert Imhoff, EPA Region 6, Air and
Radjiation Division, by telephone (214)
665—7262 or by email at Imhoff.Robert@
epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Notice and Comment Under the
Administrative Procedure Act (APA)

Section 553 of the APA, Title 5
United States Code (U.S.C.) Section
553(b)(3)(B), provides that, when an

agency for good cause finds that notice
and public procedures are
impracticable, unnecessary or contrary
to the public interest, the agency may
issue a rule without providing notice
and an opportunity for public comment.
The EPA has determined that there is
good cause for making this final agency
action without prior proposal and
opportunity for comment because no
significant EPA judgment is involved in
making findings of failure to submit
SIPs, or elements of SIPs, required by
the CAA, where states have made no
submission to meet the requirement.
Thus, notice and public procedures are
unnecessary to take this action. The
EPA finds that this constitutes good
cause under 5 U.S.C. 553(b)(3)(B).

B. How can I get copies of this document
and other related information?

The EPA has established a docket for
this action under Docket ID No. EPA—
R06—-OAR-2020-0363. Publicly
available docket materials are available
electronically through http://
www.regulations.gov. Out of an
abundance of caution for members of
the public and our staff, the EPA Region
6 office will be closed to the public to
reduce the risk of transmitting COVID—
19. Please call or email the contact
listed above if you need alternative
access to material indexed but not
provided in the docket.

C. How is the preamble organized?
Table of Contents

I. General Information
A. Notice and Comment Under the
Administrative Procedure Act (APA)
B. How can I get copies of this document
and other related information?
C. How is the preamble organized?
II. Background
II. Consequences of Findings of Failure To
Submit
IV. Findings of Failure To Submit for State
That Failed to Make a Nonattainment
Area SIP Submittal
V. Environmental Justice Considerations
VI. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review
B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act of 1995
(UMRA)
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

I. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority and Low Income Populations

L. Congressional Review Act (CRA)

M. Judicial Review

II. Background

In June 2010, the EPA promulgated a
new 1-hour primary SO, NAAQS of 75
parts per billion (ppb), which is met
when the 3-year average of the annual
99th percentile of daily maximum 1-
hour average concentrations does not
exceed 75 ppb, as determined in
accordance with Appendix T of Title 40
Code of Federal Regulations (40 CFR)
part 50. See 40 CFR 50.17(a)—(b). On
June 30, 2016, the EPA signed the final
action designating 61 areas as part of the
second round of area designations for
the 2010 SO, NAAQS (published at 81
FR 45039, July 12, 2016).* On November
29, 2016, the EPA supplemented its
Round 2 designations by signing a
supplemental final action that included
nonattainment designations for the 2010
1-hour primary SO, NAAQS for
portions of Rusk and Panola Counties,
portions of Freestone and Anderson
Counties, and a portion of Titus County
(“Round 2 Supplement”) (81 FR 89870,
December 13, 2016). These latter area
designations had an effective date of
January 12, 2017.

Areas designated as nonattainment for
the SO, NAAQS are subject to the
general nonattainment area planning
requirements of CAA section 172 and to
the SO,-specific planning requirements
of subpart 5 of part D of Title I of the
CAA (sections 191 and 192). All
components of the SO, part D
nonattainment area SIP, including the
emissions inventory, attainment
demonstration, reasonably available
control measures (RACM) including
reasonably available control technology
(RACT), enforceable emission
limitations and control measures,
reasonable further progress (RFP) plan,
nonattainment new source review
(NNSR), and contingency measures, are

1The EPA completed its first round of initial area
designations for the 2010 1-hour primary SO,
NAAQS on August 5, 2013, with an effective date
of October 4, 2013. Under a court order issued on
March 2, 2015, the EPA is required to complete
designations in three additional rounds of
designations. The EPA must complete the final,
Round 4 designations for the remaining
undesignated areas of the country by no later than
December 31, 2020. The findings in this document
apply only to those areas that were designated as
part of Round 2 on December 13, 2016, and where,
as of signature of this action, Texas failed to submit
required complete plans.
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due to the EPA within 18 months of the
effective date of designation of an area
under CAA section 191. Thus, the
nonattainment area SIPs for the Texas
areas designated effective January 12,
2017, were due on July 13, 2018. These
SIPs were required to demonstrate that
their respective areas will attain the
NAAQS as expeditiously as practicable,
but no later than 5 years from the
effective date of designation, or by
January 12, 2022.

III. Consequences of Findings of Failure
To Submit

If the EPA finds that a state has failed
to make the required SIP submittal or
that a submitted SIP is incomplete, then
CAA section 179(a) establishes specific
consequences, including the imposition
of mandatory sanctions for the affected
area, after a period of time, if within that
period the state does not submit a
complete SIP for the nonattainment
area. Additionally, such a finding also
triggers an obligation under CAA
section 110(c) for the EPA to promulgate
a FIP no later than 2 years after the
finding of failure to submit if the
affected state has not submitted, and
EPA has not approved, the required SIP
submittal.

If the EPA has not affirmatively
determined that a state has made the
required complete SIP submittal for an
area within 18 months of the effective
date of this rulemaking, then, pursuant
to CAA section 179(a) and (b) and 40
CFR 52.31, the offset sanction identified
in CAA section 179(b)(2) will apply in
the affected nonattainment area. If the
EPA has not affirmatively determined
that the state has made a complete
submission within 6 months after the
offset sanction is imposed, then the
highway funding sanction will apply in
the affected nonattainment area, in
accordance with CAA section 179(b)(1)
and 40 CFR 52.31. The sanctions will
not take effect if, within 18 months after
the date of these findings, the EPA
affirmatively determines that the
affected state has made a complete SIP
submittal addressing the deficiency for
which the finding was made.
Additionally, if the state makes the
required SIP submittal and the EPA
takes final action to approve the
submittal within 2 years of the effective
date of these findings, the EPA is not
required to promulgate a FIP for the
affected nonattainment area.

IV. Findings of Failure To Submit for
State That Failed To Make a
Nonattainment Area SIP Submittal

As of the date of signature of this
action, Texas failed to make complete
SIP submittals required under part D of

Title 1 of the CAA by July 13, 2018, for
the three areas designated
nonattainment effective January 12,
2017. The EPA is, therefore, issuing
Texas a finding of failure to submit for
the following three nonattainment areas:
Portions of Anderson-Freestone
Counties, Texas; portions of Rusk-
Panola Counties Texas; and a portion of
Titus County, Texas.

TABLE 1—2010 1-HOUR PRIMARY
SO, NAAQS NONATTAINMENT
AREAS AFFECTED BY THESE FIND-
INGS OF FAILURE TO SuUBMIT

State Nonattainment area

Texas ... | Anderson-Freestone Counties(p),*
Rusk-Panola Counties (p), and

Titus County (p).

*(p) indicates partial county.

V. Environmental Justice
Considerations

The EPA believes that the human
health or environmental risks addressed
by this action will not have
disproportionately high or adverse
human health or environmental effects
on minority, low-income, or indigenous
populations because it does not affect
the level of protection provided to
human health or the environment under
the SO, NAAQS. The purpose of this
rule is to make a finding that Texas
failed to submit the required SIPs to
provide for timely attainment of the 1-
hour primary SO, NAAQS, which will
result in certain CAA-required
deadlines for actions to provide for such
attainment. In finding that Texas failed
to submit a complete SIP that satisfies
the nonattainment area plan
requirements under section 172 and
subpart 5 of part D of Title I of the CAA
(sections 191 and 192) for the 1-hour
primary SO> NAAQS, this action does
not adversely affect the level of
protection provided for human health or
the environment. Rather, it is intended
that the actions and deadlines resulting
from this notice will in fact lead to
greater protection for United States
citizens, including minority, low-
income, or indigenous populations, by
ensuring that states meet their statutory
obligation to develop and submit SIPs to
ensure that areas make progress toward
attaining the 1-hour primary SO»
NAAQS.

VI. Statutory and Executive Order
Reviews

A. Executive Orders 12866: Regulatory
Planning and Executive Order 13563:
Improving Regulation and Regulatory
Review

This action is not a significant
regulatory action and was, therefore, not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because it finds
that Texas failed to meet the
requirement in the CAA to submit SIPs
under section 172 and subpart 5 of part
D of Title I of the CAA (sections 191 and
192) for the SO, NAAQS.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act. This final rule does not establish
any new information collection
requirement apart from what is already
required by law. This rule relates to the
requirement in the CAA for states to
submit SIPs under section 172 and
subpart 5 of part D of Title I of the CAA
(sections 191 and 192) which address
the statutory requirements that apply to
areas designated as nonattainment for
the SO, NAAQS.

D. Regulatory Flexibility Act (RFA)

I certify that this rule will not have a
significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small
entities. The rule is a finding that Texas
has not made the necessary SIP
submission for certain nonattainment
areas to meet the requirements of part D
of title I of the CAA.

E. Unfunded Mandates Reform Act of
1995 (UMRA)

This action does not contain any
unfunded mandate as described in
UMRA 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments. The action imposes no
enforceable duty on any state, local or
tribal governments or the private sector.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on Texas, on the
relationship between the national
government and Texas, or on the
distribution of power and
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responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. This rule finds that Texas
has failed to complete the requirement
in the CAA to submit SIPs under section
172 and subpart 5 of part D of Title I of
the CAA (sections 191 and 192) for the
SO, NAAQS. No tribe is subject to the
requirement to submit an
implementation plan under section 172
or under subpart 5 of part D of Title I
of the CAA. Thus, Executive Order
13175 does not apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern health or
safety risks that the EPA has reason to
believe may disproportionately affect
children, per the definition of “covered
regulatory action” in section 2—-202 of
the Executive Order. This action is not
subject to Executive Order 13045
because it is a finding that Texas has
failed to submit a complete SIP that
satisfies the nonattainment area plan
requirements under section 172 and
subpart 5 of part D of Title I of the CAA
and does not directly or
disproportionately affect children.

L. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTAA)

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority and Low-Income
Populations

The EPA believes the human health or
environmental risk addressed by this
action will not have potential
disproportionately high and adverse
human health or environmental effects
on minority, low-income, or indigenous
populations. In finding that Texas has
failed to submit a complete SIP that
satisfies the nonattainment area
planning requirements under section
172 and subpart 5 of part D of Title I of
the CAA, this action does not adversely

affect the level of protection provided to
human health or the environment.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a ‘“‘major rule”
as defined by 5 U.S.C. 804(2).

M. Judicial Review

This final action consists of a Finding
of Failure to Submit certain required SIP
provisions for the three identified areas
in Texas designated nonattainment for
the 2010 SO, NAAQS. In accordance
with the CAA Section 307(b)(1),
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the 5th Circuit
within 60 days from the date this final
action is published in the Federal
Register. Filing a petition for
reconsideration by the Administrator of
this final rule does not affect the finality
of this rule for the purposes of judicial
review nor does it extend the time
within which a petition for judicial
review may be filed, and shall not
postpone the effectiveness of such rule
or action. This action may not be
challenged later in proceedings to
enforce its requirements. (See section
307(b)(2).)

List of Subjects in 40 CFR Part 52

Environmental protection,
Administrative practice and procedures,
Air pollution control, Approval and
promulgation of implementation plans,
Incorporation by reference,
Intergovernmental relations, and
Reporting and recordkeeping
requirements.

Authority: 42 U.S.C. 7401 et seq.
Dated: July 28, 2020.
Kenley McQueen,
Regional Administrator, Region 6.
[FR Doc. 2020-16672 Filed 8-5-20; 4:15 pm]
BILLING CODE 6560-50-P

DEPARTMENT OF HOMELAND
SECURITY

Federal Emergency Management
Agency

44 CFR Part 328

[Docket ID FEMA-2020-0018]

RIN 1660-AB01

Prioritization and Allocation of Certain

Scarce and Critical Health and Medical
Resources for Domestic Use

AGENCY: Federal Emergency
Management Agency, DHS.

ACTION: Temporary final rule; extension
of effective date with modifications.

SUMMARY: In April, the Federal
Emergency Management Agency
(FEMA) issued a temporary final rule to
allocate certain health and medical
resources for domestic use, so that these
resources may not be exported from the
United States without explicit approval
by FEMA. The rule covered five types
of personal protective equipment (PPE),
outlined below. While this rule remains
in effect, and subject to certain
exemptions stated below, no shipments
of such designated materials may leave
the United States without explicit
approval by FEMA. Through this
extension, FEMA modifies the types of
PPE covered and extends the duration of
the temporary final rule.

DATES: Effective date: This rule is
effective from August 10, 2020 until
December 31, 2020.

ADDRESSES: You may review the docket
by searching for Docket ID FEMA-2020—
0018, via the Federal eRulemaking
Portal: http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Daniel McMasters, Office of Policy and
Program Analysis, 202—709-0661,
FEMA-DPA@fema.dhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

On April 10, 2020, FEMA published
a temporary final rule in the Federal
Register allocating certain health and
medical resources for domestic use, so
that these resources may not be
exported from the United States without
explicit approval by FEMA.! The rule
aids the response of the United States to
the spread of Coronavirus Disease 2019
(COVID-19) by ensuring that certain
health and medical resources are
appropriately allocated for domestic
use. On April 21, 2020, FEMA

185 FR 20195 (Apr. 10, 2020). See also 85 FR
22622 (Apr. 23, 2020) (correcting the date filed from
“4-8-20" to” 4-7-20").
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published a notification of exemptions
to the rule.2 With the continued goal of
ensuring that such materials are
appropriately allocated for domestic
use, FEMA is extending the temporary
final rule and modifying the list of
covered materials to reflect current
domestic supply needs. The temporary
final rule will remain in effect until
December 31, 2020, unless sooner
modified or terminated by the
Administrator.

A. The Current COVID-19 Pandemic

COVID-19 is a communicable disease
caused by severe acute respiratory
syndrome coronavirus 2 (SARS-CoV-2),
that was first identified as the cause of
an outbreak of respiratory illness that
began in Wuhan, Hubei Province,
People’s Republic of China. On January
30, 2020, the Director-General of the
World Health Organization (WHO)
declared that the outbreak of COVID-19
is a Public Health Emergency of
International Concern under the
International Health Regulations.? The
following day, the Secretary of Health
and Human Services (HHS) declared
COVID-19 a public health emergency
under Section 319 of the Public Health
Service (PHS) Act.4 On March 11, 2020,
the WHO declared COVID-19 a
pandemic. On March 13, 2020, the
President issued a Proclamation on
Declaring a National Emergency
Concerning the Novel Coronavirus
Disease (COVID-19) Outbreak under
sections 201 and 301 of the National
Emergencies Act, 50 U.S.C. 1601 et seq.,
and consistent with section 1135 of the
Social Security Act, 42 U.S.C. 1320b-5.5
On March 13, 2020, the President
declared a nationwide emergency under
section 501(b) of the Robert T. Stafford
Disaster Relief and Emergency
Assistance Act, authorizing FEMA to
provide assistance for emergency
protective measures to respond to the

285 FR 22021 (Apr. 21, 2020).

3 Statement on the second meeting of the
International Health Regulations (2005) Emergency
Committee regarding the outbreak of novel
coronavirus (2019-nCoV) (January 30, 2020),
available at https://www.who.int/news-room/detail/
30-01-2020-statement-on-the-second-meeting-of-
the-international-health-regulations-(2005)-
emergency-committee-regarding-the-outbreak-of-
novel-coronavirus-(2019-ncov).

4+HHS, “Determination that a Public Health
Emergency Exists,” available at https://
www.phe.gov/emergency/news/healthactions/phe/
Pages/2019-nCoV.aspx (Jan. 31, 2020).

5 “Proclamation on Declaring a National
Emergency Concerning the Novel Coronavirus
Disease (COVID-19) Outbreak,” March 13, 2020,
available at https://www.whitehouse.gov/
presidential-actions/proclamation-declaring-
national-emergency-concerning-novel-coronavirus-
disease-covid-19-outbreak/.

COVID-19 pandemic.® FEMA
subsequently issued 57 major disaster
declarations in response to COVID-19
in every State, 5 territories, the
Seminole Tribe of Florida, and the
District of Columbia.”

Within the United States, widespread
transmission of COVID-19 has occurred.
Widespread transmission of COVID-19
has resulted and will continue to result
in large numbers of people needing
medical care at the same time. Public
health and healthcare systems have
become overwhelmed in some areas,
with elevated rates of hospitalizations
and deaths, as well as elevated demand
for PPE, including the PPE covered by
this rule.

B. Legal Authorities

FEMA is extending and modifying
this temporary final rule as part of its
response to the COVID-19 pandemic.
The rule is issued pursuant to the
following authorities, among others:

¢ The Defense Production Act of
1950, as amended (“DPA” or ‘“‘the Act”),
and specifically sections 101 and 704 of
the Act, 50 U.S.C. 4511, 4554;

¢ Executive Order 13909, 85 FR
16227 (Mar. 23, 2020);

o Executive Order 13911, 85 FR
18403 (Apr. 1, 2020);

e Department of Homeland Security
(DHS) Delegation Number 09052 Rev.
00.1, “Delegation of Defense Production
Act Authority to the Administrator of
the Federal Emergency Management
Agency” (Apr. 1, 2020); and

e The Presidential Memorandum on
Allocating Certain Scarce or Threatened
Health and Medical Resources to
Domestic Use (April 3, 2020).8

Under subsection 101(a) of the Act, 50
U.S.C. 4511(a), the President may (1)
require that performance under
contracts or orders (other than contracts
of employment) which he deems
necessary or appropriate to promote the
national defense shall take priority over
performance under any other contract or
order, and, for the purpose of assuring
such priority, require acceptance and
performance of such contracts or orders
in preference to other contracts or

6 COVID-19 Emergency Declaration available at
https://www.fema.gov/news-release/2020/03/13/
covid-19-emergency-declaration (accessed July 28,
2020).

7 See https://www.fema.gov/disasters/ (accessed
July 28, 2020).

8 See Memorandum on Allocating Certain Scarce
or Threatened Health and Medical Resources to
Domestic Use for the Secretary of Health and
Human Services, the Secretary of Homeland
Security, and the Administrator of the Federal
Emergency Management Agency (Apr. 3, 2020),
https://www.whitehouse.gov/presidential-actions/
memorandum-allocating-certain-scarce-threatened-
health-medical-resources-domestic-use/ (last visited
July 28, 2020).

orders by any person he finds to be
capable of their performance. The
President may also (2) allocate
materials, services, and facilities in such
manner, upon such conditions, and to
such extent as he shall deem necessary
or appropriate to promote the national
defense. FEMA refers to these
authorities as relating to “priority
ratings”” and ““‘allocation,” respectively.

Under subsection 101(b) of the Act, 50
U.S.C. 4511(b), the President may not
use the aforementioned authorities to
control the general distribution of any
material in the civilian market unless
the President finds (1) that such
material is a scarce and critical material
essential to the national defense, and (2)
that the requirements of the national
defense for such material cannot
otherwise be met without creating a
significant dislocation of the normal
distribution of such material in the
civilian market to such a degree as to
create appreciable hardship.

Under subsection 101(d) of the Act,
50 U.S.C. 4511(d), the head of each
Federal agency to which the President
delegates authority under section 101 of
the Act (1) shall issue, and annually
review and update whenever
appropriate, final rules, in accordance
with 5 U.S.C. 553, that establish
standards and procedures by which the
priorities and allocations authority
under section 101 is used to promote
the national defense, under both
emergency and nonemergency
conditions; and (2) as appropriate and to
the extent practicable, consult with the
heads of other Federal agencies to
develop a consistent and unified
Federal priorities and allocations
system.

On March 18, 2020, the President
signed Executive Order 13909, which
(among other things) contained a
finding that health and medical
resources needed to respond to the
spread of COVID-19, including personal
protective equipment and ventilators,
meet the criteria specified in section
101(b) of the Act (50 U.S.C. 4511(b)).°

9Executive Order 13909 also delegated to the
Secretary of HHS authority under the DPA for the
prioritization and allocation of health and medical
resources to respond to the spread of COVID-19.
Further, on March 23, 2020, the President signed
Executive Order 13910, in which the President
delegated to the Secretary of HHS the authority
under section 102 of the Act to prevent hoarding
and price gouging with respect to health and
medical resources necessary to respond to the
spread of COVID-19. On March 25, 2020, the
Secretary of Health and Human Services designated
under section 102 of the Act 15 categories of health
and medical resources as scarce materials or
materials the supply of which would be threatened
by accumulation in excess of the reasonable
demands of business, personal, or home
consumption, or for the purpose of resale at prices


https://www.whitehouse.gov/presidential-actions/memorandum-allocating-certain-scarce-threatened-health-medical-resources-domestic-use/
https://www.whitehouse.gov/presidential-actions/memorandum-allocating-certain-scarce-threatened-health-medical-resources-domestic-use/
https://www.whitehouse.gov/presidential-actions/memorandum-allocating-certain-scarce-threatened-health-medical-resources-domestic-use/
https://www.fema.gov/news-release/2020/03/13/covid-19-emergency-declaration
https://www.fema.gov/news-release/2020/03/13/covid-19-emergency-declaration
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.fema.gov/disasters/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov)
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov)
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov)
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov)
https://www.who.int/news-room/detail/30-01-2020-statement-on-the-second-meeting-of-the-international-health-regulations-(2005)-emergency-committee-regarding-the-outbreak-of-novel-coronavirus-(2019-ncov)
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On March 27, 2020, the President
signed Executive Order 13911, which
(among other things) delegated to the
Secretary of Homeland Security the
President’s authority under section 101
of the Act with respect to health and
medical resources needed to respond to
the spread of COVID-19 within the
United States. The Executive Order
provides that the Secretary of Homeland
Security may use the authority under
section 101 of the Act to determine, in
consultation with the heads of other
executive departments and agencies as
appropriate, the proper nationwide
priorities and allocation of health and
medical resources, including by
controlling the distribution of such
materials (including applicable services)
in the civilian market, for responding to
the spread of COVID-19 within the
United States.1® The Secretary of
Homeland Security has delegated his
authorities under Executive Order
13911 to FEMA. See DHS Delegation
09052, Rev. 00.1 (Apr. 1, 2020).

Additionally, on April 3, 2020, the
President signed a Memorandum on
Allocating Certain Scarce or Threatened
Health and Medical Resources to
Domestic Use (the Memorandum). The
Memorandum reaffirmed the
delegations and findings contained in
Executive Orders 13909 and 13911,
including that health and medical
resources needed to respond to the
spread of COVID-19, including personal
protective equipment (PPE), meet the
criteria specified in section 101(b) of the
Act, i.e., that (1) such material is a
scarce and critical material essential to
the national defense, and (2) that the
requirements of the national defense for
such material cannot otherwise be met
without creating a significant
dislocation of the normal distribution of
such material in the civilian market to
such a degree as to create appreciable
hardship. The Memorandum identified
certain categories of PPE materials that
the Secretary of HHS had previously
designated as ‘“‘scarce or threatened” for
purposes of section 102 of the DPA, and
further stated that to ensure that these
materials remain in the United States for

in excess of prevailing market prices (“‘anti-
hoarding designation”). See 85 FR 17592 (Mar. 30,
2020). The Secretary of HHS later modified and
extended this designation. See 85 FR 45895 (July
30, 2020). The anti-hoarding designation relates to
domestic hoarding and price-gouging activity, and
is conceptually distinct from, and serves different
purposes than, this rulemaking.

10 The Executive Order also delegated to the
Secretary of Homeland Security the authority under
section 102 of the Act to prevent hoarding and price
gouging with respect to such resources, and
requires that before exercising the authority under
section 102 of the Act, the Secretary of Homeland
Security shall consult with the Secretary of Health
and Human Services.

use in responding to the spread of
COVID-19, it is the policy of the United
States to prevent domestic brokers,
distributors, and other intermediaries
from diverting such PPE materials
overseas.

In furtherance of such policy, the
President directed the Secretary of
Homeland Security, through the FEMA
Administrator, and in consultation with
the Secretary of HHS, to use any and all
authority available under section 101 of
the Act to allocate to domestic use, as
appropriate, the five types of PPE
identified in the Memorandum. On
April 10, 2020, FEMA executed this
direction by issuing the allocation order
as a temporary final rule pursuant to the
Memorandum, and with the authority
delegated to the Secretary of Homeland
Security in E.O. 13911 and re-delegated
to the FEMA Administrator in DHS
Delegation 09052 Rev. 00.1.11

Finally, on May 13, 2020, FEMA
published an interim final rule to
establish standards and procedures by
which the priorities and allocations
authority under section 101 is used to
promote the national defense, under
both emergency and nonemergency
conditions.12

As the COVID-19 pandemic
continues in the United States, the
FEMA Administrator, in consultation
with other agencies as appropriate, has
determined that it must continue to
allocate some materials contained in the
April 10, 2020 temporary final rule for
domestic use, but that it is no longer
appropriate to continue the allocation of
certain covered materials listed in the
Memorandum due to changes in
domestic supply and demand. In
addition, FEMA has determined,
consistent with the Memorandum and
FEMA'’s authorities under section 101 of
the DPA, that it is appropriate to
designate an additional category of such
materials. In short, FEMA has
determined that the original temporary
final rule must be extended, but the list
of covered materials under such rule
must be modified.

Consistent with the authority
delegated to the Secretary of Homeland
Security in E.O. 13911 and re-delegated
to the FEMA Administrator in DHS

11 See 85 FR 20195 (Apr. 10, 2020).

12 See 85 FR 28500 (May 13, 2020) (codified at 44
CFR part 333). In that interim final rule, FEMA
noted that although FEMA effectuated the April
allocation order via a temporary rule that predated
the interim final rule, FEMA retains authority to
administer and enforce that allocation order
according to its terms, and to issue future allocation
orders consistent with the procedures announced in
the interim final rule. See 85 FR at 28505. FEMA
has opted to extend the April allocation, with
modifications, consistent with the form of the April
order.

Delegation 09052 Rev. 00.1, FEMA now
issues this temporary final rule to
extend and modify the allocation order.

II. Provisions of the Temporary Final
Rule

Following consultation with the
appropriate Federal agencies; pursuant
to the President’s direction; and as an
exercise of the Administrator’s priority
order, allocation, and regulatory
authorities under the Act, the
Administrator has determined that the
April 10, 2020 temporary final rule
(“covered materials’’) shall be extended
temporarily, and that the list of scarce
and critical materials identified in such
temporary final rule shall be modified to
reflect current domestic needs. The
materials identified in this rule will
continue to be allocated for domestic
use, and may not be exported from the
United States without explicit approval
by FEMA. See 44 CFR 328.102(a).

The rule is necessary and appropriate
to promote the national defense with
respect to the covered materials because
the domestic need for them exceeds the
supply. Under this temporary final rule
extension, before any shipments of such
covered materials may leave the United
States, U.S. Customs and Border
Protection (CBP) will continue to detain
the shipment temporarily, during which
time FEMA will determine whether to
return for domestic use, issue a rated
order for, or allow the export of part or
all of the shipment under section 101(a)
of the Act, 50 U.S.C. 4511(a). FEMA will
continue to make such a determination
within a reasonable time of being
notified of an intended shipment and
will make all decisions consistent with
promoting the national defense. See 44
CFR 328.102(b). FEMA will work to
review and make determinations
quickly and will endeavor to minimize
disruptions to the supply chain.

In determining whether it is necessary
or appropriate to promote the national
defense to purchase covered materials,
or allocate materials for domestic use,
FEMA may continue to consult other
agencies and will consider the totality of
the circumstances, including the
following factors: (1) The need to ensure
that these items are appropriately
allocated for domestic use; (2)
minimization of disruption to the
supply chain, both domestically and
abroad; (3) the circumstances
surrounding the distribution of the
materials and potential hoarding or
price-gouging concerns; (4) the quantity
and quality of the materials; (5)
humanitarian considerations; and (6)
international relations and diplomatic
considerations.
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This extension to the rule continues
the eleven exemptions that the
Administrator has determined to be
necessary or appropriate to promote the
national defense. See 44 CFR 328.102(c).

Specifically, the Administrator has
determined that FEMA will not
purchase covered materials from
shipments made by or on behalf of U.S.
manufacturers with continuous export
agreements with customers in other
countries since at least January 1, 2020,
so long as at least 80 percent of such
manufacturer’s domestic production of
covered materials, on a per item basis,
was distributed in the United States in
the preceding 12 months. The
Administrator decided that this
exemption is necessary or appropriate to
promote the national defense because it
would limit the impact of this order on
pre-existing commercial relationships,
in recognition of the importance of these
commercial relationships to the
international supply chain, and for
humanitarian reasons, in consideration
of the global nature of the COVID-19
pandemic. If FEMA determines that a
shipment of covered materials falls
within this exemption, such materials
may be transferred out of the United
States without further review by FEMA,
provided that the Administrator may
waive this exemption and fully review
shipments of covered materials subject
to this exemption for further action by
FEMA, if the Administrator determines
that doing so is necessary or appropriate
to promote the national defense. FEMA
may develop additional guidance
regarding which exports are covered by
this exemption and encourages
manufacturers to contact FEMA with
specific information regarding their
status under this exemption.

On April 21, 2020, FEMA published
notification of ten additional
exemptions to the original temporary
final rule.1® These exemptions will
remain in effect for the new effective
period of this rule, subject to the
Administrator’s discretion to waive,
modify, or terminate such exemptions at
any time in the future. The
Administrator has determined that it
continues to be necessary and
appropriate in order to promote the
national defense to exempt these
categories of covered materials from the
requirements of 44 CFR 328.102(a) and
(b). The Administrator may establish, in
his discretion, additional exemptions
that he determines are necessary or
appropriate to promote the national
defense and will announce any such

1385 FR 22021 (Apr. 21, 2020).

exemptions by notice in the Federal
Register.

FEMA will continue to implement
this rule with the cooperation and
assistance of other U.S. Government
agencies, including CBP, and will work
with manufacturers, brokers,
distributors, exporters, and shippers to
ensure that the applicable requirements
are carried out. Any covered materials
intended for export may be detained by
CBP while FEMA conducts its review of
the shipment. FEMA will review the
shipment and provide notification as
soon as possible regarding the
disposition of the covered materials
under this order, provided that any
goods that have been detained by CBP
and are subsequently made subject to a
DPA-rated order will be consigned to
FEMA pending further distribution or
agency direction. FEMA may provide
additional guidance regarding the
application of any exemptions to this
temporary final rule, as appropriate.

FEMA is modifying the original
temporary final rule at section
328.103(a) to update the designation of
covered materials under the rule. FEMA
is reducing the list of covered materials
to four types of PPE as these
modifications reflect current domestic
demand, as indicated by the number of
open requests for such materials from
State, local, Tribal, and territorial
(SLTT) jurisdictions. Specifically—

e FEMA is continuing the designation
of N95 Filtering Facepiece Respirators
as covered materials, with one
modification. In the original temporary
final rule, FEMA designated ‘“N95
Filtering Facepiece Respirators,
including devices that are disposable
half-face-piece non-powered air-
purifying particulate respirators
intended for use to cover the nose and
mouth of the wearer to help reduce
wearer exposure to pathogenic
biological airborne particulates.” This
temporary final rule modifies the
existing language by adding the word,
“surgical” to clarify the types of N95
Filtering Facepiece Respirators subject
to this order. N95 respirators for
medical use are still subject to high
demand within the United States, and
supply is not expected to catch up with
demand until January 2021. As of
August 4, 2020, FEMA had open
requests for over 6 million N95
respirators from SLTT jurisdictions.
Because this demand is specific to
surgical N95 respirators and does not
include industrial respirators, FEMA is
clarifying that the list only covers
surgical N95 respirators.

e FEMA is continuing the designation
of PPE surgical masks as covered
materials due to the continued inability

of domestic supply to meet current
demands. As of August 4, 2020, FEMA
had open requests for over 28 million
surgical masks from SLTT jurisdictions.

e FEMA is also continuing the
designation of PPE gloves or surgical
gloves as covered materials, with
modification. FEMA is narrowing the
scope of the materials covered to PPE
nitrile gloves, specifically those defined
at 21 CFR 880.6250 (exam gloves) and
878.4460 (surgical gloves) and other
such nitrile gloves intended for the
same purposes. Domestic supply for
latex and vinyl examination and
surgical gloves has largely caught up
with demand, but there is still a
significant shortage of nitrile gloves. As
of August 4, 2020, FEMA had open
requests for over 139 million nitrile
gloves from SLTT jurisdictions.

e FEMA is adding designations for
Level 3 and 4 Surgical Gowns and
Surgical Isolation Gowns that meet all of
the requirements in ANSI/AAMI
PB7014 and ASTM F2407-06 15 and are
classified by Surgical Gown Barrier
Performance based on AAMI PB70 to
the covered materials list at this time as
domestic supply is not meeting demand.
As of August 4, 2020, FEMA had open
requests for over 11 million of these
gowns from SLTT jurisdictions.

e FEMA is eliminating two items
from the covered materials list as there
are currently no indications that supply
is not meeting domestic demand to
require these items to continue to be
subject to this order. FEMA is removing
other filtering facepiece respirators as
this category of respirator has seen a
significant drop in the number of orders
received from SLTT jurisdictions and
the current supply is sufficient to fill
demand from these jurisdictions. FEMA
is also removing elastomeric, air-
purifying respirators and appropriate
particulate filters/cartridges from the list
of covered materials as these items have
seen low demand from SLTT
jurisdictions and FEMA has been able to
fill all orders that have been placed for
these items in the past 45 days, as of
July 16, 2020.

Note that this rule covers only those
PPE items described above; it does not
cover other forms of PPE not described
in the rule, such as cloth-based masks.

Consistent with the DPA and the
original temporary final rule, FEMA
may continue to conduct such

14 ANSI/AAMI PB70 is the second edition of the
standard for liquid barrier performance of
protective apparel.

15 The American Society for Testing and Material
(ASTM) F2407 is an umbrella document which
describes testing for surgical gowns: Tear resistance,
seam strength, lint generation, evaporative
resistance, and water vapor transmission.
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investigations and issue such requests
for information as may be necessary for
the enforcement of the Act, including
this rule. See 44 CFR 328.104(a); see
also section 705 of the Act, 50 U.S.C.
4555; Executive Order 13911, 85 FR
18403 (Apr. 1, 2020). FEMA may seek
an injunction or other order whenever,
in the Administrator’s judgment, a
person has engaged or is about to engage
in any acts or practices which constitute
or will constitute a violation of the Act
or any rule or order issued thereunder.
See 44 CFR 328.104(b); see also section
706 of the Act, 50 U.S.C. 4556. In
addition to an injunction, failure to
comply fully with this rule is a crime
punishable by a fine of not more than
$10,000 or imprisonment for not more
than one year, or both. See 44 CFR
328.104(c); see also section 103 of the
Act, 50 U.S.C. 4513. In addition,
pursuant to 18 U.S.C. 554, whoever
fraudulently or knowingly exports or
sends from the United States, or
attempts to export or send from the
United States, any merchandise, article,
or object contrary to any U.S. law or
regulation, or receives, conceals, buys,
sells, or in any manner facilitates the
transportation, concealment, or sale of
such merchandise, article, or object,
prior to exportation, knowing the same
to be intended for exportation contrary
to any U.S. law or regulation, faces up
to 10 years’ imprisonment, a fine, or
both, if convicted.

At any point in time, and to the extent
consistent with United States policy, the
FEMA Administrator may determine
additional materials to be subject to this
allocation order. Upon a determination
under section 101(b) of the DPA that an
additional material is a scarce and
critical material essential for national
defense, and that being allocated to
domestic use under this allocation order
is the only way to meet national defense
requirements without significant
disruption to the domestic markets, the
Administrator will include these
additional materials in this allocation
order, and will provide notification of
this decision through publication in the
Federal Register.

IIL. Regulatory Procedure and Analyses

A. Temporary Final Rule With
Immediate Effective Date

As explained in the original
temporary final rule,16 agency
rulemaking is generally governed by the
agency rulemaking provisions of the
Administrative Procedure Act (APA).
See 5 U.S.C. 553. Such provisions
generally require that, unless the rule

1685 FR 20195 (Apr. 10, 2020).

falls within one of a number of
enumerated exceptions, or unless
another statute exempts the rulemaking
from the requirements of the APA,
FEMA must publish a notice of
proposed rulemaking in the Federal
Register that provides interested
persons an opportunity to submit
written data, views, or arguments, prior
to finalization of regulatory
requirements. Section 553(b)(B)
authorizes a department or agency to
dispense with the prior notice and
opportunity for public comment
requirement when the agency, for “good
cause,” finds that notice and public
comment thereon are impracticable,
unnecessary, or contrary to the public
interest.

This rule is exempt from the APA
under section 709(a) of the Act, 50
U.S.C. 4559(a). Instead, this rule is
issued subject to the provisions of
section 709(b). Pursuant to section
709(b)(2) of the Act, the Administrator
has concluded, based on the facts
related to the COVID-19 pandemic,
which already have been summarized in
this document, that, with respect to this
temporary final rule, urgent and
compelling circumstances make
compliance with the notice and
comment requirements of section
709(b)(1) of the Act, 50 U.S.C.
4559(b)(1), impracticable. If final
regulations become necessary, an
opportunity for public comment will be
provided for not less than 30 days
before such regulations become final,
pursuant to section 709(b)(2)(C) of the
Act, 50 U.S.C. 4559(b)(2)(C).

Furthermore, the same facts that
warrant waiver under section 709(b)(2)
of the Act would constitute good cause
for FEMA to determine, under the APA,
that notice and public comment thereon
are impractical, unnecessary, or
contrary to the public interest, and that
the temporary final rule should become
effective on August 10, 2020, the date
on which the original temporary final
rule would expire. The exigent need for
this rule is related to the COVID-19
pandemic.

Although the Federal Government,
along with State and local governments,
have taken preventative and proactive
measures to slow the spread of COVID—
19, and to treat those affected, the
ongoing spread of COVID-19 within the
Nation’s communities is straining the
Nation’s healthcare systems. It is
imperative that health and medical
resources needed to respond to the
spread of COVID-19, including the PPE
affected by this rule, continue to be
allocated for domestic use as
appropriate. Given the evolving nature
of this pandemic and the frequently

changing supply of and demand for the
health and medical resources needed to
combat it, full public notice and
comment proceedings are impracticable.
As explained earlier in the preamble,
the volume of requests for certain health
and medical resources continues to
outpace domestic supply in some cases,
while the domestic supply of other
health and medical resources is now
sufficient to meet the requests of SLTT
jurisdictions. In addition, the number of
requests fluctuates widely from day-to-
day as FEMA receives the requests,
evaluates them, and satisfies them.

FEMA is continuously monitoring
SLTT jurisdictions’ demand for these
scarce and critical health and medical
resources. This immediate action is
needed to continue to ensure that such
resources are appropriately allocated for
domestic use, and to tailor the scope of
such allocation to current needs as of
the prior TFR’s scheduled end-date.

In short, given the national and
international emergency caused by
COVID-19 and the continuously
evolving nature of the situation, FEMA
finds that urgent and compelling
circumstances have made it
impracticable and contrary to the public
health—and, by extension, the public
interest—to delay these implementing
regulations until a full public notice-
and-comment process is completed.
This temporary final rule modification
and extension is needed to
appropriately allocate scarce and critical
materials for domestic use, based on
current needs.

The measures described in this rule
are being issued on a temporary basis.
This temporary final rule will cease to
be in effect on December 31, 2020,
unless sooner modified or terminated by
the Administrator.

B. Executive Orders 12866 and 13563

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, and public health and
safety effects; distributive impacts; and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action that is likely to result in a
regulation (1) having an annual effect on
the economy of $100 million or more in
any one year, or adversely and
materially affecting a sector of the
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economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or Tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the
rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

The Office of Management and Budget
has designated this temporary final rule
as an economically significant
regulatory action. Given that the
temporary final rule is a significant
regulatory action, FEMA proceeds under
the emergency provision of Executive
Order 12866, section 6(a)(3)(D) based on
the need for immediate action, as
described above, based on the need for
immediate action to ensure these health
and medical resources are appropriately
allocated for domestic use.

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule
that the agency issues under 5 U.S.C.
553 after being required by that section
or any other law to publish a general
notice of proposed rulemaking, the
agency must prepare a regulatory
flexibility analysis that meets the
requirements of the RFA and publish
such analysis in the Federal Register. 5
U.S.C. 603, 604.

This is neither a proposed rule, nor a
final rule that the agency has issued
under 5 U.S.C. 553 of this title after
being required by that section or any
other law to publish a general notice of
proposed rulemaking. This is a
temporary final rule issued without a
prior proposed rule, under the separate
authority of the Defense Production Act
of 1950. Accordingly, a regulatory
flexibility analysis is not required.

D. Unfunded Mandates Reform Act

Section 202 of the Unfunded
Mandates Reform Act of 1995
(Unfunded Mandates Act), 2 U.S.C.
1532, requires that covered agencies
prepare a budgetary impact statement
before promulgating a rule that includes
any Federal mandate that may result in
the expenditure by State, local, and
Tribal governments, in the aggregate, or
by the private sector, of $100 million in
1995 dollars, updated annually for
inflation. Currently, that threshold is

approximately $172 million. If a
budgetary impact statement is required,
section 205 of the Unfunded Mandates
Act also requires covered agencies to
identify and consider a reasonable
number of regulatory alternatives before
promulgating a rule. DHS has
determined that this rule is not expected
to result in expenditures by State, local,
and Tribal governments, or by the
private sector, of $172 million or more
in any one year. This rule imposes no
requirements on State, local, and Tribal
governments and, therefore, cannot
require them to expend any funds, let
alone $172 million. To the extent that
this rule affects the private sector, it
only prohibits conduct, namely certain
exports. It does not require any private
sector expenditures within the meaning
of the Unfunded Mandates Act. Further,
the rule is excluded from the Unfunded
Mandates Act under 2 U.S.C. 1503(4)
and (5).

E. National Environmental Policy Act
(NEPA)

Under the National Environmental
Policy Act of 1969 (NEPA), as amended,
42 U.S.C. 4321 et seq., an agency must
prepare an environmental assessment or
environmental impact statement for any
rulemaking that significantly affects the
quality of the human environment.
FEMA has determined that this
rulemaking does not significantly affect
the quality of the human environment
and consequently has not prepared an
environmental assessment or
environmental impact statement.

Rulemaking is a major Federal action
subject to NEPA. Categorical exclusion
A3 included in the list of exclusion
categories at Department of Homeland
Security Instruction Manual 023-01—
001-01, Revision 01, Implementation of
the National Environmental Policy Act,
Appendix A, issued November 6, 2014,
covers the promulgation of rules,
issuance of rulings or interpretations,
and the development and publication of
policies, orders, directives, notices,
procedures, manuals, and advisory
circulars if they meet certain criteria
provided in A3(a—f). This temporary
final rule meets Categorical Exclusion
A3(a), “Those of a strictly
administrative or procedural nature”.

F. Executive Order 13132: Federalism

This rule has been reviewed under
Executive Order 13132, Federalism, 64
FR 43255 (August 4, 1999). That
Executive Order imposes certain
requirements on agencies formulating
and implementing policies or
regulations that preempt State law or
that have federalism implications. DHS
has determined that this temporary final

rule will not have a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of Government.
Furthermore, there are no provisions in
this rule that impose direct compliance
costs on State and local governments.
Accordingly, DHS believes that the rule
does not warrant additional analysis
under Executive Order 13132.

G. Congressional Review Act

Under the Congressional Review Act
(CRA), 5 U.S.C. 801-808, before a rule
can take effect, the Federal agency
promulgating the rule must: Submit to
Congress and to the Government
Accountability Office (GAQ) a copy of
the rule; a concise general statement
relating to the rule, including whether it
is a major rule; the proposed effective
date of the rule; a copy of any cost-
benefit analysis; descriptions of the
agency’s actions under the Regulatory
Flexibility Act and the Unfunded
Mandates Reform Act; and any other
information or statements required by
relevant executive orders.

FEMA has sent this rule to the
Congress and to GAO pursuant to the
CRA. The Office of Information and
Regulatory affairs has determined that
this rule is a “major rule”” within the
meaning of the CRA. As this rule
contains FEMA'’s finding for good cause
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest, there is not a
required delay in the effective date. See
5 U.S.C. 808.

List of Subjects in 44 CFR Part 328

Administrative practice and
procedure, Business and industry,
Government contracts, Health or
medical resource, Hoarding,
Investigations, Materials, National
defense, Scarce materials, Strategic and
critical materials, Threatened materials.

m Accordingly, for the reasons set forth
in the preamble, and effective from
August 10, 2020 until December 31,
2020, chapter I of title 44 of the Code
of Federal Regulations is amended by
revising part 328 to read as follows:

PART 328—COVID-19 ALLOCATION
ORDERS AND PRIORITY ORDER
REVIEW UNDER THE DEFENSE
PRODUCTION ACT

Sec.
328.101
328.102

Basis and purpose.

Requirements.

328.103 Designation of covered materials.

328.104 Investigations and injunctions;
penalties.
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Authority: Sections 101 et seq. of the
Defense Production Act of 1950, 50 U.S.C.
4511, et seq.; Executive Order 13909, 85 FR
16227 (Mar. 23, 2020); Executive Order
13911, 85 FR 18403 (Apr. 1, 2020); DHS
Delegation 09052, Rev. 00.1 (Apr. 1, 2020);
Presidential Memorandum on Allocating
Certain Scarce or Threatened Health and
Medical Resources to Domestic Use (April 3,
2020).

§328.101

(a) Basis. These rules are issued
pursuant to section 101 of the Defense
Production Act of 1950, as amended, 50
U.S.C. 4511, and complementary
authorities, including such authorities
as are contained in subchapter III of
chapter 55 of title 50, United States
Code (50 U.S.C. 4554, 4555, 4556, and
4559), which have been delegated to
FEMA.

(b) Purpose. The purpose of these
rules is to aid the response of the United
States to the spread of COVID-19 by
ensuring that scarce or threatened
health and medical resources are
appropriately allocated for domestic
use.

Basis and purpose.

§328.102 Requirements.

(a) Allocation Order and Requirement
for the Administrator’s Approval. All
shipments of covered materials, as
designated in § 328.103, shall be
allocated for domestic use, and may not
be exported from the United States
without explicit approval by FEMA.

(b) Procedures. U.S. Customs and
Border Protection (CBP), in coordination
with such other officials as may be
appropriate, will notify FEMA of an
intended export of covered materials.
CBP must temporarily detain any
shipment of such covered materials,
pending the Administrator’s
determination whether to return for
domestic use or issue a rated order for
part or all of the shipment, pursuant to
the Administrator’s delegated
authorities. The Administrator will
make such a determination within a
reasonable timeframe after notification
of an intended export.

(c) Administrator’s Determination. In
making the determination described in
paragraph (b) of this section, the
Administrator may consult other
agencies and will consider the totality of
the circumstances, including the
following factors:

(1) The need to ensure that scarce or
threatened items are appropriately
allocated for domestic use;

(2) Minimization of disruption to the
supply chain, both domestically and
abroad;

(3) The circumstances surrounding
the distribution of the materials and

potential hoarding or price-gouging
concerns;

(4) The quantity and quality of the
materials;

(5) Humanitarian considerations; and

(6) International relations and
diplomatic considerations.

(d) Exemption. (1) The Administrator
has determined in the interest of
promoting the national defense to
generally allow the export of covered
materials from shipments made by or on
behalf of U.S. manufacturers with
continuous export agreements with
customers in other countries since at
least January 1, 2020, so long as at least
80 percent of such manufacturer’s
domestic production of such covered
materials, on a per item basis, was
distributed in the United States in the
preceding 12 months. If FEMA
determines that a shipment of covered
materials falls within this exemption,
such materials may be exported without
further review by FEMA, provided that
the Administrator may waive this
exemption and fully review shipments
of covered materials under paragraph (b)
of this section, if the Administrator
determines that doing so is necessary or
appropriate to promote the national
defense. FEMA will communicate to
CBP regarding the application of this
exemption to shipments identified by
CBP.

(2) The Administrator may establish,
in his discretion, additional exemptions
that he determines necessary or
appropriate to promote the national
defense and will announce any such
exemptions by notice in the Federal
Register.

(e) Exportations prohibited. The
exportation of covered materials other
than in accordance with this section is
prohibited.

§328.103 Designation of covered
materials.

(a) The Administrator has designated
the following materials as “covered
materials”” under this part:

(1) Surgical N95 Filtering Facepiece
Respirators, including devices that are
disposable half-face-piece non-powered
air-purifying particulate respirators
intended for use to cover the nose and
mouth of the wearer to help reduce
wearer exposure to pathogenic
biological airborne particulates;

(2) PPE surgical masks, including
masks that cover the user’s nose and
mouth and provide a physical barrier to
fluids and particulate materials;

(3) PPE nitrile gloves, including those
defined at 21 CFR 880.6250 (exam
gloves) and 878.4460 (surgical gloves)
and such nitrile gloves intended for the
same purposes; and

(4) Level 3 and 4 Surgical Gowns and
Surgical Isolation Gowns that meet all of
the requirements in ANSI/AAMI PB70
and ASTM F2407-06 and are classified
by Surgical Gown Barrier Performance
based on AAMI PB70.

(b) Upon determination that
additional items are scarce and
necessary for national defense, and that
consideration under this allocation
order is the only way to meet national
defense requirements without
significant disruption to the domestic
markets, the Administrator may
designate additional materials as
“covered materials” in the list provided
above. The Administrator will publish
notice of these additional “covered
materials” in the Federal Register.

§328.104
penalties.

Investigations and injunctions;

(a) To administer or enforce this
subpart, the Administrator may exercise
the authorities available under section
705 of the Defense Production Act of
1950, as amended, 50 U.S.C. 4555,
including the conduct of investigations,
requests for information or testimony,
and inspections of records or premises.
Before such authorities are utilized, the
Administrator will determine the scope
and purpose of the investigation,
inspection, or inquiry, and be assured
that no adequate and authoritative data
are available from any Federal or other
responsible agency.

(b) Whenever, in the judgment of the
Administrator, any person has engaged
or is about to engage in any acts or
practices that constitute or will
constitute a violation of any provision of
this subpart, or order issued thereunder,
the Administrator may exercise the
authorities available under section 706
of the Defense Production Act of 1950,
as amended, 50 U.S.C. 4556, including
applying for a preliminary, permanent,
or temporary injunction, restraining
order, or other order to enforce
compliance with this subpart.

(c) Any person who willfully engages
in violations of this part is subject to
penalties available under section 103 of
the Defense Production Act of 1950, as
amended, 50 U.S.C. 4513, or other
available authority.

Pete Gaynor,

Administrator, Federal Emergency
Management Agency.

[FR Doc. 2020-17467 Filed 8-6—20; 11:15 am]
BILLING CODE 9111-19-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 73

[FRS 16933; DA 20-719]

Radio Broadcasting Services; Various
Locations

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: This document amends the
FM Table of Allotments, of the
Commission’s rules, by reinstating
certain vacant FM allotments. These FM
allotments are considered vacant
because of the cancellation of the
associated authorizations and licenses,
or the dismissal of long-form auction
applications. Theses vacant FM
allotments have previously undergone
notice and comment rule making.
Reinstatement of the vacant allotments
is merely a ministerial action to
effectuate licensing procedures.
Therefore, we find for good cause that
further notice and comment are
unnecessary.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Rolanda F. Smith, Media Bureau, (202)
418-2700.

SUPPLEMENTARY INFORMATION: This is a
synopsis of the Commission’s Order,
adopted July 10, 2020 and released July
10, 2020. The full text of this
Commission decision is available online
at http://apps.fcc.gov/ecfs/. This
document does not contain information
collection requirements subject to the
Paperwork Reduction Act of 1995,
Public Law 104-13. The Commission
will not send a copy of the Orderin a
report to be sent to Congress and the
Government Accountability Office
pursuant to the Congressional Review
Act, see 5 U.S.C. 801(a)(1)(A) because
the Order is a ministerial action.

List of Subjects in 47 CFR Part 73
Radio, Radio broadcasting.
Federal Communications Commission.
Nazifa Sawez,
Assistant Chief, Audio Division, Media
Bureau.
For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR part 73 as
follows:

PART 73—RADIO BROADCAST
SERVICES

m 1. The authority citation for part 73
continues to read as follows:

Authority: 47 U.S.C. 154, 155, 301, 303,
307, 309, 310, 334, 336, 339.

m 2.In §73.202 in paragraph (b) amend
Table 1 by:

m a. Under California adding, in
alphabetical order, “Avenal, Channel
269A,”, Coalinga, Channel 261B”, “Dos
Palos, Channel 240A”, “Firebaugh,
Channel 234A”, “Ford City, Channel
271A”, “King City, Channel 275A”, and
“Lindsay, Channel 277B1”;

m b. Under Colorado adding, in
alphabetical order, “Calhan, Channel
284C3”, and ‘“Idalia, Channel 231A”;

m c. Under Iowa revising the entry for
“Asbury”’;

m e. Under Texas adding, in alphabetical
order, ‘“Hereford, Channel 278C2”’, and
‘“Palacios, Channel 259C1”;

m f. Under Virgin Islands adding, in
alphabetical order, “Charlotte Amalie,
Channel *275A”.

§73.202 Table of Allotments.

* * * * *

(b)* *  *

TABLE 1 TO PARAGRAPH (b)

‘ Channel No.
California
Avenal ......ccooceevieeeiiiiieeeeen, 269A
Coalinga .......ccccvviiiiiinnne 261B
Dos Palos ......cccceeveeeiiiinene 240A
Firebaugh ........cccccoviiiiinins 234A
Ford City ...cocoveveeiieeiieiicene 271A
King City ..ooooveeveeiieeieeieeee 275A
Lindsay .....ccceveenieenieneee 277B1
Colorado
Calhan ......cccceeeveeeeiieeenen, 284C3
Idalia .....cocoeeeeieeee e, 231A
lowa
Asbury ..o *254A

TABLE 1 TO PARAGRAPH (b)—

Continued
Channel No.
Texas
Hereford ........ccoovvvvveieiiiinnnes 278C2
Palacios .......cccccceeeevecinvneennn. 259C1
Virgin Islands
Charlotte Amalie ................... *275A

[FR Doc. 2020-16152 Filed 8—-7-20; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 635

[Docket No. 180117042-8884-02; RTID
0648-XA316]

Atlantic Highly Migratory Species;
Atlantic Bluefin Tuna Fisheries
AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and

Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.

SUMMARY: NMFS closes the Harpoon
category fishery for large medium and
giant (i.e., measuring 73 inches (185 cm)
curved fork length or greater) Atlantic
bluefin tuna (BFT) through the end of
the 2020 Harpoon category fishing
season. Current regulations provide that
the 2021 Harpoon category season
begins June 1, 2021. The intent of this
closure is to prevent further overharvest
of the available Harpoon category BFT
quota of 76 metric tons (mt).

DATES: Effective 11:30 p.m., local time,
August 5, 2020, through November 15,
2020.

FOR FURTHER INFORMATION CONTACT:
Sarah McLaughlin, 978-281-9260,
Nicholas Velseboer, 978-675-2168, or
Larry Redd, 301-420-8503.
SUPPLEMENTARY INFORMATION:
Regulations implemented under the
authority of the Atlantic Tunas
Convention Act (ATCA; 16 U.S.C. 971 et
seq.) and the Magnuson-Stevens Fishery
Conservation and Management Act
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(Magnuson-Stevens Act; 16 U.S.C. 1801
et seq.) governing the harvest of BFT by
persons and vessels subject to U.S.
jurisdiction are found at 50 CFR part
635. Section 635.27 subdivides the U.S.
BFT quota recommended by the
International Commission for the
Conservation of Atlantic Tunas (ICCAT)
among the various domestic fishing
categories, per the allocations
established in the 2006 Consolidated
Highly Migratory Species Fishery
Management Plan (2006 Consolidated
HMS FMP) (71 FR 58058, October 2,
2006) and amendments, and in
accordance with implementing
regulations.

Under §635.28(a)(1), NMFS files a
closure notice with the Office of the
Federal Register for publication when a
BFT quota is reached or is projected to
be reached. Retaining, possessing, or
landing BFT under a quota category is
prohibited on or after the effective date
and time of a closure notice for that
category until the opening of the
relevant subsequent quota period or
until such date as specified.

Harpoon Category Closure

The base quota for the Harpoon
category is 46 mt. See § 635.27(a).
Effective July 13, 2020, NMFS
transferred 30 mt from the Reserve
category to the Harpoon category,
resulting in an adjusted subquota of 76
mt for the Harpoon category and 113 mt
for the Reserve category (85 FR 43148,
July 16, 2020).

Based on the best available landings
information for the Harpoon category
BFT fishery, NMFS has determined that
the adjusted Harpoon category quota of
76 mt has been reached and exceeded
(i.e., as of August 4, reported landings
total approximately 77.4 mt) and that

the Harpoon category fishery should be
closed. Therefore, retaining, possessing,
or landing large medium or giant BFT
by persons aboard vessels permitted in
the Atlantic tunas Harpoon category
must cease at 11:30 p.m. local time on
August 5, 2020. The Harpoon category
will reopen automatically on June 1,
2021, for the 2021 fishing season. This
action applies to Atlantic tunas Harpoon
category (commercial) permitted and is
taken consistent with the regulations at
§635.28(a)(1). The intent of this closure
is to prevent further overharvest of the
available Harpoon category quota.

Monitoring and Reporting

NMFS will continue to monitor the
BFT fisheries closely. Dealers are
required to submit landing reports
within 24 hours of a dealer receiving
BFT. Late reporting by dealers
compromises NMFS’ ability to timely
implement actions such as quota and
retention limit adjustment, as well as
closures, and may result in enforcement
actions. Additionally, and separate from
the dealer reporting requirement,
Harpoon category vessel owners are
required to report the catch of all BFT
retained or discarded dead within 24
hours of the landing(s) or end of each
trip, by accessing hmspermits.noaa.gov,
using the HMS Catch Reporting app, or
calling (888) 872—-8862 (Monday
through Friday from 8 a.m. until 4:30
p-m.).

Depending on the level of fishing
effort and catch rates of BFT, NMFS
may determine that additional
adjustments are necessary to ensure
available subquotas are not exceeded or
to enhance scientific data collection
from, and fishing opportunities in, all
geographic areas. If needed, subsequent

adjustments will be published in the
Federal Register. In addition, fishermen
may call the Atlantic Tunas Information
Line at (978) 281-9260, or access
hmspermits.noaa.gov, for updates on
quota monitoring and inseason
adjustments.

Classification

NMEF'S issues this action pursuant to
section 305(d) of the Magnuson-Stevens
Act. This action is required by 50 CFR
part 635, which was issued pursuant to
section 304(c), and is exempt from
review under Executive Order 12866.

The Assistant Administrator for
NMFS (AA) finds that pursuant to 5
U.S.C. 553(b)(B), there is good cause to
waive prior notice of, and an
opportunity for public comment on, for
the following reasons: The regulations
implementing the 2006 Consolidated
HMS FMP and amendments provide for
inseason retention limit adjustments to
respond to the unpredictable nature of
BFT availability on the fishing grounds,
the migratory nature of this species, and
the regional variations in the BFT
fishery. This fishery is currently
underway and delaying this action
would be contrary to the public interest
as it could result in BFT landings
exceeding the Harpoon category quota.
For all of the above reasons, there is
good cause under 5 U.S.C. 553(d) to
waive the 30-day delay in effectiveness.

Authority: 16 U.S.C. 971 et seq. and 1801
et seq.

Dated: August 5, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-17390 Filed 8-5-20; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0680; Product
Identifier 2020-NM-079-AD]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2016-25-29, which applies to certain
The Boeing Company Model 767-200
and —300 series airplanes. AD 2016—25—
29 requires replacing the cargo
compartment insulation blankets on the
left and right sides with new insulation
blankets that incorporate fire stops.
Since the FAA issued AD 2016-25-29,
it was determined that an incorrect part
number was specified for certain
insulation blankets, and the FAA has
determined that additional insulation
blankets need to be replaced and that
additional airplanes are subject to the
unsafe condition. This proposed AD
would continue to require the actions in
AD 2016-25-29 for certain airplanes.
This proposed AD would also add
airplanes to the applicability and would
require a general visual inspection of
the replacement insulation blankets to
determine if the blankets are in
serviceable condition and correctly
installed, and applicable on-condition
actions. For certain airplanes, this AD
would also require an inspection to
determine the insulation blanket part
number installed; replacement of
additional insulation blankets; and
applicable on-condition actions. The
FAA is proposing this AD to address the
unsafe condition on these products.
DATES: The FAA must receive comments
on this proposed AD by September 24,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster
Blvd., MC 110-SK57, Seal Beach, CA
90740-5600; telephone 562-797-1717;
internet https://
www.myboeingfleet.com. You may view
this service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0680.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0680; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Julie
Linn, Aerospace Engineer, Cabin Safety
and Environmental Systems Section,
FAA, Seattle ACO Branch, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206—231-3584; email:
Julie.Linn@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or

arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2020-0680; Product
Identifier 2020-NM-079-AD” at the
beginning of your comments. The most
helpful comments reference a specific
portion of the proposal, explain the
reason for any recommended change,
and include supporting data. The FAA
will consider all comments received by
the closing date and may amend this
NPRM because of those comments.

Except for Confidential Business
Information (CBI) as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this proposed
AD.

Confidential Business Information

CBI is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to the person identified
in the FOR FURTHER INFORMATION
CONTACT section. Any commentary that
the FAA receives which is not
specifically designated as CBI will be
placed in the public docket for this
rulemaking.

Discussion

The FAA issued AD 2016-25-29,
Amendment 39-18755 (81 FR 94956,
December 27, 2016) (““AD 2016—25—
29”), for certain The Boeing Company
Model 767-200 and —300 series
airplanes. AD 2016-25-29 requires
replacing the cargo compartment
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insulation blankets on the left and right
sides with new insulation blankets that
incorporate fire stops. AD 2016-25-29
resulted from a report of a fire in the
bilge area of the cargo compartment that
burned through the insulation blankets
that were intended to prevent smoke
from migrating behind the cargo
compartment sidewall liners and
upward into the main cabin. The FAA
issued AD 2016-25-29 to address a fire
in the bilge area of the cargo
compartment burning through the
insulation blankets and consequently
allowing smoke to migrate behind the
cargo compartment sidewall liners and
upward into the main cabin.

Actions Since AD 2016-25-29 Was
Issued

Since the FAA issued AD 2016—25—
29, it was determined that an incorrect
part number was specified for certain
insulation blankets. Based on those
findings, the FAA determined that
certain insulation blankets that were
replaced, as required by AD 2016—25—
29, must be replaced with those having
the improved design. In addition, the
FAA determined that additional
insulation blankets need to be replaced
and that additional airplanes are subject
to the unsafe condition.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Special
Attention Service Bulletin 767-25—
0550, Revision 1, dated December 4,
2019. The service information describes
procedures for replacing cargo
compartment insulation blankets
between stringers 29 and 33, on the left
and right sides, with new insulation
blankets that incorporate fire stops; an
inspection to determine the insulation
blanket part number installed between
stringers 29 and 33, on the left and right
sides; a general visual inspection of the
replacement insulation blankets
between stringers 29 and 33, on the left
and right sides to determine if the
blankets are in serviceable condition
and correctly installed; and applicable
on-condition actions. On-condition
actions include repair, replacement, and
correction of insulation blanket
installations.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

The FAA is proposing this AD
because the agency evaluated all the
relevant information and determined
the unsafe condition described

previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

Although this proposed AD does not
explicitly restate the requirements of AD
2016-25-29, this proposed AD would
retain certain of the requirements of AD
2016-25-29. Those requirements are
referenced in the service information
identified previously, which, in turn, is
referenced in paragraph (g) of this
proposed AD. This proposed AD would
add airplanes to the applicability. This
proposed AD would also require
accomplishment of the actions
identified as “RC” (required for
compliance) in the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 767—-25-0550, Revision
1, dated December 4, 2019, described
previously.

For information on the procedures
and compliance times, see this service
information at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0680.

Costs of Compliance

The FAA estimates that this proposed
AD affects 329 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Action

Labor cost

Parts cost

Cost per product

Cost on U.S. operators

Replacement (retained ac-
tions from AD 2016-25—
29).

Inspections and replace-
ments (new proposed
action).

Up to 54 work-hours X $85 | * ...ccoveeeieeereeeere e
per hour = Up to $4,590.

Up to 62 work-hour x $85
per hour = Up to $5,270.

Up to $4,590 .....ccvvvveneenee.

Up to $41,170 ....coveveeneeee.

Up to $1,510,110.

Up to $13,944,530.

*The FAA has received no definitive data that would enable providing parts cost estimates for the retained actions specified in this proposed

The FAA has received no definitive
data that would enable us to provide
cost estimates for the on-condition
actions specified in this proposed AD.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all available costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
Section 106, describes the authority of

the FAA Administrator. Subtitle VII,
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701, General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that the proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
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on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2016-25-29, Amendment 39-18755 (81
FR 94956, December 27, 2016), and
adding the following new AD:

The Boeing Company: Docket No. FAA—
2020-0680; Product Identifier 2020—
NM-079-AD.

(a) Comments Due Date

The FAA must receive comments on this
AD action by September 24, 2020.

(b) Affected ADs

This AD replaces AD 2016—25-29,
Amendment 39-18755 (81 FR 94956,
December 27, 2016) (“AD 2016—25-29").

(c) Applicability

This AD applies to The Boeing Company
Model 767-200, —300, —300F, and —400ER
series airplanes, certificated in any category,
as identified in Boeing Special Attention
Service Bulletin 767-25-0550, Revision 1,
dated December 4, 2019.

(d) Subject

Air Transport Association (ATA) of
America Code 25, Equipment/furnishings.

(e) Unsafe Condition

This AD was prompted by a report of a fire
in the bilge area of the cargo compartment
that burned through the insulation blankets
that were intended to prevent smoke from
migrating behind the cargo compartment
sidewall liners and upward into the main
cabin. The FAA is issuing this AD to address
a fire in the bilge area of the cargo
compartment, which if not contained could
lead to a possible smoke and fire event in the
passenger compartment.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
(g) Required Actions

Except as specified by paragraph (h) of this
AD: At the applicable times specified in

paragraph 1.E., “Compliance,” of Boeing
Special Attention Service Bulletin 767-25—
0550, Revision 1, dated December 4, 2019, do
all applicable actions identified as “RC”
(required for compliance) in, and in
accordance with, the Accomplishment
Instructions of Boeing Special Attention
Service Bulletin 767-25-0550, Revision 1,
dated December 4, 2019.

(h) Exception to Service Information
Specifications

Where Boeing Special Attention Service
Bulletin 767—-25-0550, Revision 1, dated
December 4, 2019, uses the phrase “the
Revision 1 date of this service bulletin,” this
AD requires using “the effective date of this
AD.”

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Seattle ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (j)(1) of
this AD. Information may be emailed to: 9-
ANM-Seattle-ACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Seattle ACO Branch, FAA, to make
those findings. To be approved, the repair
method, modification deviation, or alteration
deviation must meet the certification basis of
the airplane, and the approval must
specifically refer to this AD.

(4) AMOCs approved previously for AD
2016-25-29 are approved as AMOCs for the
corresponding provisions of Boeing Special
Attention Service Bulletin 767-25-0550,
Revision 1, dated December 4, 2019, that are
required by paragraph (g) of this AD.

(5) For service information that contains
steps that are labeled as Required for
Compliance (RC), the provisions of
paragraphs (i)(5)(i) and (ii) of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOGC, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(j) Related Information

(1) For more information about this AD,
contact Julie Linn, Aerospace Engineer,
Cabin Safety and Environmental Systems
Section, FAA, Seattle ACO Branch, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3584; email:
Julie.Linn@faa.gov.

(2) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797—-1717; internet https://
www.myboeingfleet.com. You may view this
referenced service information at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—-231-3195.

Issued on July 29, 2020.
Gaetano A. Sciortino,
Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.
[FR Doc. 2020-17362 Filed 8-7-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 112
[Docket No. FDA-2020-N-1119]

Request for Information and
Comments on Consumption of Certain
Uncommon Produce Commodities in
the United States; Establishment of a
Public Docket

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification; establishment of
docket; request for comments.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is opening a docket to receive
information and comments related to
certain produce commodities with no or
low reported consumption in the
database relied on to create the list of
rarely consumed raw commodities that
are exempt from the Standards for the
Growing, Harvesting, Packing, and
Holding of Produce for Human
Consumption regulation. FDA intends
to use the information to consider
whether any of these commodities
should be added to the rarely consumed
raw list.

DATES: Submit either electronic or
written comments by November 9, 2020.
ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
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considered. Electronic comments must
be submitted on or before November 9,
2020. The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of November 9, 2020.
Comments received by mail/hand
delivery/courier (for written/paper
submissions) will be considered timely
if they are postmarked or the delivery
service acceptance receipt is on or
before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions’ and ‘“‘Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

¢ For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2020-N-1119 for “Request for
Information and Comments on
Consumption of Certain Uncommon
Produce Commodities in the United
States.” Received comments, those filed
in a timely manner (see ADDRESSES),
will be placed in the docket and, except

for those submitted as ‘“Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday, 240—402-7500.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852, 240—402—7500.
FOR FURTHER INFORMATION CONTACT:
Samir Assar, Center for Food Safety and
Applied Nutrition (HFS-317), Food and
Drug Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—-402-1636.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of November
27,2015, we issued the final rule,
“Standards for the Growing, Harvesting,
Packing, and Holding of Produce for
Human Consumption” (80 FR 74354),
which established at 21 CFR part 112
science-based minimum standards for

fruits and vegetables grown for human
consumption (produce safety
regulation). The produce safety
regulation is one of the seven
foundational regulations that we issued
as part of our implementation of the
FDA Food Safety Modernization Act
(Pub. L. 111-353), which directs FDA to
better protect public health by, among
other things, adopting a modern,
preventive, and risk-based approach to
food safety.

Produce is subject to the produce
safety regulation (i.e., is “covered
produce”) unless it is “not covered”
because it is: (1) Rarely consumed raw
(RCR) (§112.2(a)(1) (21 CFR 112.2(a)(1)))
(the RCR exemption); (2) produced for
personal or on-farm consumption
(§112.2(a)(2)); or (3) not a raw
agricultural commodity (§ 112.2(a)(3)).
This request for information pertains to
certain commodities that were not
categorized as RCR.

The RCR list is a list of produce
commodities that we determined are
almost always consumed in the United
States only after being cooked. Cooking
is a kill step that can be expected to
adequately reduce the presence of
microorganisms of public health
significance in most cases. FDA
concluded that it is not reasonably
necessary to subject RCR commodities
to the produce safety regulation.

FDA'’s classification of produce as
RCR was based on food consumption
patterns reported in a robust dataset:
The National Health and Nutritional
Examination Survey/What We Eat in
America NHANES/WWEIA) dataset
(Ref. 1), which is the most
comprehensive, robust, and nationally
representative dataset currently
available on dietary intake in the United
States. We also used the U.S.
Environmental Protection Agency’s
Food Commodity Intake Database (Ref.
2), which is a recipe database that
identifies proportions of commodity
ingredients in NHANES/WWEIA codes,
and also identifies the cooking status
(uncooked or cooked) and the food
forms (e.g., fresh, frozen, canned)
associated with each commodity
ingredient. We provided background
information and data analyses informing
the inclusion of produce commodities
in the RCR list in a memorandum (the
Produce RCR memorandum) that we
made available in the administrative
record of the produce safety rulemaking
(Ref. 3).

Note that the identification of a
commodity on the RCR list does not
mean the produce is never eaten raw or
that it is not eaten raw, typically or
occasionally, in specific regions of the
United States (or among specific ethnic
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communities in the United States). The
RCR list also does not reflect the form
in which these commodities are
consumed by populations in other
countries.

Consumption patterns for a
commodity had to meet three criteria
that were used to determine if a
commodity qualified as rarely
consumed raw. First, the commodity
had to be consumed uncooked by less
than 0.1 percent of the United States
population. Second, the commodity had
to be consumed uncooked on less than
0.1 percent of eating occasions. Third, at
least 1 percent of the weighted number
of survey respondents must have
reported consuming the commodity in
any form for the data to provide a
reasonable representation of how that
commodity is consumed by U.S.
consumers. The purpose of the third
criteria was to ensure that we had
sufficient data to provide a reasonable
representation of how the commodity is
consumed in the United States for the
purpose of exempting commodities from
the coverage of the produce safety
regulation (80 FR 74354 at 74388). For
commodities not reported as consumed
by at least 1 percent of the weighted
number of respondents, we consider the
overall reported rate to be too low to
justify relying on these data as a
reasonable representation of
consumption among all U.S. consumers.

Commodities that failed to satisfy all
three NHANES/WWEIA food
consumption criteria were not included
in the RCR list. Several produce
commodities satisfied the first two
NHANES/WWEIA food consumption
criteria for demonstrating that the
commodities are almost always eaten
only after being cooked, but are covered
by the produce safety regulation because
the 2003-2010 NHANES/WWEIA
dataset did not demonstrate
consumption of the commodities in any
form by at least 1 percent of survey
respondents. (See Response to
Comments 68 and 69, 80 FR 74354 at
74392 to 74394.) In the remainder of
this document, we refer to these
commodities as ‘“produce commodities
with low reported consumption.” The
following is an exhaustive list* of these

1The original analysis included amaranth, which
we have not included here because it is a grain, and
grains are not “produce” as that term is defined by
the produce safety regulation. See 21 CFR 112.3(c).
We have also omitted from this list several pulse
commodities (e.g., dry pea) because that group of
commodities is under separate consideration. See
the discussion related to pulses in our guidance
entitled “Guidance for Industry: Enforcement
Policy for Entities Growing, Harvesting, Packing, or
Holding Hops, Wine Grapes, Pulse Crops, and
Almonds;” available at https://www.fda.gov/
regulatory-information/search-fda-guidance-

produce commodities with low reported
consumption according to the
methodology used in developing the
RCR list: Artichoke, globe-type;
artichoke, Jerusalem; arugula; balsam
pear; boysenberry; Brazil nut; breadfruit;
broccoli, Chinese; brussels sprouts;
burdock; cabbage, Chinese, bok choy;
cabbage, Chinese, mustard; cabbage,
Chinese, Napa; cactus; celeriac; chayote
fruit; chestnut; Chinese waxgourd;
chrysanthemum garland; citron; cress,
garden; currant; dandelion leaves;
dasheen (taro) (leaves and corm); fennel,
Florence; genip; gooseberry; grape,
leaves; guava; huckleberry; jicama; kale;
kohlrabi; kumquat; leek; lime; lotus
root; lychee; macadamia nut; mulberry;
mustard greens; palm heart, leaves;
parsnip; passion fruit; persimmon; pine
nut; plantain; pomegranate; quince;
radish, oriental, roots; rhubarb;
rutabaga; shallot; soursop; soybean,
sprouts; starfruit; swamp cabbage;
sweetsop; Swiss chard; turnip (roots and
greens); and yam.

Some produce commodities did not
appear in the NHANES/WWEIA at all;
a commodity is added to NHANES/
WWEIA partly based on the number of
times the new food is reported and
partly based on whether a new reported
food has nutrient contents that are very
different from the nutrient contents of a
food that already exists in the database.
In the remainder of this document we
refer to these commodities as “produce
commodities with no reported
consumption.” Arrowroot and
fiddleheads are examples of produce
commodities with no reported
consumption.

As we stated when we issued the
produce safety final rule, we will
consider updating the list of RCR
commodities if new data become
available (80 FR 74354 at 74390). We
therefore invite interested persons to
submit data, information, and/or
comment to support whether particular
commodities with either no or low
reported consumption in NHANES/
WWEIA should be categorized as RCR.
We seek commodity-specific data that
would indicate whether that particular
fruit or vegetable is consumed cooked
by almost all consumers across the
United States at this time. To be most
useful, newly submitted data should be
quantitative data of U.S. consumption
patterns that are sufficiently robust such
that we could draw from them
scientifically valid conclusions. The
data should clearly indicate what
proportion of the population consumes

documents/guidance-industry-enforcement-policy-
entities-growing-harvesting-packing-or-holding-
hops-wine-grapes.

the commodity in the uncooked form
and/or how often the commodity is
consumed uncooked compared to the
cooked form. Results of a well-designed
consumer survey would be one possible
type of data that may be submitted.
Market data that closely parallels
consumer consumption data may also
be helpful. Another type of data that
could be useful is data indicating that a
commodity cannot safely be consumed
uncooked, e.g., because in its uncooked
state it contains toxic properties. We
also request information on any kill
steps other than cooking (e.g.,
fermentation that adequately reduces
microorganisms of public health
significance) that are always or almost
always applied to produce commodities
with no or low reported consumption
and data on the extent to which this kill
step is applied consistently across the
industry.

For this Request for Information, FDA
is requesting data, information, and
comments from all interested parties,
including, but not limited to, academic
and government researchers, industry,
and any other source. When submitting
information, please include details
about how the data were collected,
including information on the study
design and sample population, year(s) of
data collection, a detailed summary of
the methods and measures used (e.g.,
any surveys utilized) and if available,
the survey results (i.e., raw data).

II. References

The following references are on
display in the Dockets Management
Staff (see ADDRESSES) and are available
for viewing by interested persons
between 9 a.m. and 4 p.m., Monday
through Friday; they are also available
electronically at https://
www.regulations.gov. FDA has verified
the website address, as of the date this
document publishes in the Federal
Register, but websites are subject to
change over time.

1. Center for Disease Control and Prevention,
National Center for Health Statistics.
“National Health and Nutrition
Examination Survey/What We Eat in
America (NHANES/WWEIA).” Available
at https://www.cdc.gov/nchs/nhanes/
wweia.htm. Last accessed July 23, 2020.

2. Environmental Protection Agency Office of
Pesticide Programs and University of
Maryland Joint Institute for Food Safety
and Applied Nutrition. “What We Eat in
America—Food Commodity Intake
Database, 2005—2010 (WWEIA-FCID
2005-10).” Available at https://
feid.foodrisk.org/. Last accessed July 23,
2020.

3. Tijerina, M. J., ]. Johanson, J. Spungen, and
S. Briguglio, “Memorandum to the File—
Produce Rarely Consumed Raw,”
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October 2015. Available in Docket No.
FDA-2011-N-0921 at https://
www.regulations.gov.
Dated: July 28, 2020.

Lauren K. Roth,

Associate Commissioner for Policy.

[FR Doc. 2020-16800 Filed 8-5-20; 4:15 pm]

BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2020-0136; FRL-10012—
22-Region 9]

Air Plan Partial Approval and Partial
Disapproval; California; San Diego

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to partially
approve and partially disapprove
revisions to the San Diego Air Pollution
Control District (SDAPCD) portion of
the California State Implementation
Plan (SIP). These revisions concern the
District’s demonstration regarding
reasonably available control technology
(RACT) requirements and negative
declarations for the 2008 ozone national
ambient air quality standards (NAAQS
or “standards”) in the San Diego ozone

nonattainment area (NAA) under the
jurisdiction of the SDAPCD. We are
taking comments on this proposal and
plan to follow with a final action.
DATES: Comments must be received on
or before September 9, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2020-0136 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on

TABLE 1—SUBMITTED DOCUMENT

making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3848 or by
email at levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,” “us”
and “our” refer to the EPA.

Table of Contents

I. The State’s Submittal
A. What document did the State submit?
B. Are there other versions of this
document?
C. What is the purpose of the submitted
document?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the
submitted document?
B. Does the document meet the evaluation
criteria?
C. What are the deficiencies?
D. EPA Recommendations to Further
Improve the RACT SIP
E. Public Comment And Proposed Action
III. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What document did the State submit?

Table 1 lists the document addressed
by this proposal with the date that it
was adopted by the local air agency and
submitted by the California Air
Resources Board (CARB).

Local agency

Document

Adopted Submitted

SDAPCD ...........

2008 Eight-Hour Ozone Reasonably Available Control Technology Demonstration for San
Diego County (“2016 RACT SIP”).

12/14/16 4/12/2017

On October 12, 2017, the submittal for
the SDAPCD 2016 RACT SIP was
deemed by operation of law to meet the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review.

B. Are there other versions of this
document?

There are no previous versions of the
RACT SIP and negative declarations in
the SDAPCD portion of the California
SIP for the 2008 ozone NAAQS.

C. What is the purpose of the submitted
document?

Emissions of volatile organic
compounds (VOCs) and oxides of
nitrogen (NOx) contribute to the
production of ground-level ozone, smog
and particulate matter (PM), which
harm human health and the
environment. Section 110(a) of the CAA

requires states to submit regulations that
control VOC and NOx emissions.
Sections 182(b)(2) and (f) require that
SIPs for ozone NAAs classified as
Moderate or above implement RACT for
any source covered by a Control
Techniques Guidelines (CTG) document
and for any major source of VOCs or
NOx. The SDAPCD is subject to this
requirement as it regulates the San
Diego ozone NAA that was designated
and classified as a Moderate NAA for
the 2008 ozone NAAQS at the time of
submittal.? Therefore, the SDAPCD

1The EPA has since reclassified the San Diego

ozone nonattainment area to ““Serious” because the
EPA determined that the area had not attained the
2008 ozone standard by the “Moderate’” applicable
attainment date (July 20, 2018) and did not qualify
for a 1-year extension of the Moderate area
attainment date. 84 FR 44238 (August 23, 2019).
SDAPCD will be required to make a separate,

must, at a minimum, adopt RACT-level
controls for all sources covered by a
CTG document and for all major non-
CTG sources of VOC or NOx emissions
within the ozone NAA that it regulates.
Any stationary source that emits or has
the potential to emit at least 100 tons
per year (tpy) of VOCs or NOx is a major
stationary source in a Moderate ozone
NAA (CAA section 182(b)(2), (f) and
302(j).

Section III.D of the preamble to the
EPA’s final rule to implement the 2008
ozone NAAQS discusses RACT
requirements.2 It states, in part, that
RACT SIPs must contain adopted RACT
regulations, certifications 