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ACTION: Final rule.

SUMMARY: This final rule adjusts certain
immigration and naturalization benefit
request fees charged by U.S. Citizenship
and Immigration Services (USCIS). It
also removes certain fee exemptions,
changes fee waiver requirements, alters
premium processing time limits, and
modifies intercountry adoption
processing. USCIS conducted a
comprehensive biennial fee review and
determined that current fees do not
recover the full cost of providing
adjudication and naturalization
services. Therefore, the Department of
Homeland Security (DHS) is adjusting
USCIS fees by a weighted average
increase of 20 percent, adding new fees
for certain immigration benefit requests,
establishing multiple fees for
nonimmigrant worker petitions, and
limiting the number of beneficiaries for
certain forms. This final rule is intended
to ensure that USCIS has the resources
it needs to provide adequate service to
applicants and petitioners.

DATES: This final rule is effective
October 2, 2020. Any application,
petition, or request postmarked on or
after this date must be accompanied
with the fees established by this final
rule.

FOR FURTHER INFORMATION CONTACT: Kika
Scott, Chief Financial Officer, U.S.
Citizenship and Immigration Services,
Department of Homeland Security, 20
Massachusetts Avenue NW,
Washington, DC 20529-2130, telephone
(202) 272-8377.
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I. Executive Summary

A. Purpose of the Regulatory Action

This final rule adjusts certain
immigration and naturalization benefit
request fees charged by USCIS. It also
makes changes related to setting,
collecting, and administering fees. Fee
schedule adjustments are necessary to
recover the full operating costs
associated with administering the
nation’s lawful immigration system and
safeguarding its integrity and promise
by efficiently and fairly adjudicating
requests for immigration benefit, while
protecting Americans, securing the
homeland, and honoring our values.
This final rule also makes certain
adjustments to fee waiver eligibility,
filing requirements for nonimmigrant
workers, premium processing service,
and other administrative requirements.

B. Legal Authority

DHS’s authority is in several statutory
provisions. Section 102 of the
Homeland Security Act of 2002 (the
Act),1 6 U.S.C. 112, and the Immigration
and Nationality Act of 1952 (INA)
section 103, 8 U.S.C. 1103, charge the
Secretary with the administration and
enforcement of the immigration and
naturalization laws of the United States.
Further, authority for establishing fees is
found in INA section 286(m), 8 U.S.C.
1356(m) (authorizing DHS to charge fees
for adjudication and naturalization
services at a level to “ensure recovery of
the full costs of providing all such
services, including the costs of similar
services provided without charge to
asylum applicants and other
immigrants”).2

1Public Law 107-296, 116 Stat. 2135, 2142—44
(Nov. 25, 2002).

2The longstanding interpretation of DHS is that
the “including” clause in INA section 286(m) does
not constrain DHS’s fee authority under the statute.
The “including” clause offers only a non-
exhaustive list of some of the costs that DHS may
consider part of the full costs of providing
adjudication and naturalization services. See INA

Continued
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C. Summary of the Final Rule Provisions

DHS carefully considered the public
comments received. This final rule
adopts, with appropriate changes, the
regulatory text proposed in the Notice of
Proposed Rulemaking (NPRM)
published in the Federal Register on
November 14, 2019. See U.S.
Citizenship and Immigration Services
Fee Schedule and Changes to Certain
Other Immigration Benefit Request
Requirements; Proposed rule, 84 FR
62280. This final rule also relies on all
the justifications articulated in the
NPRM, except as reflected below.

This final rule makes the following
changes as compared to the NPRM:

¢ Does not provide for the transfer of
Immigration Examinations Fee Account
(IEFA) funds collected by USCIS to U.S.
Immigration and Customs Enforcement
(ICE). 84 FR 62287; “U.S. Citizenship
and Immigration Services Fee Schedule
and Changes to Certain Other
Immigration Benefit Request
Requirements,”” Proposed Rule;
Extension of Comment Period;
Availability of Supplemental
Information, 84 FR 67243 (Dec. 9, 2019).

e Removes the proposed fee ($275)
for Form I-821D, Consideration of
Deferred Action for Childhood Arrivals,
filed for renewal of Deferred Action for
Childhood Arrivals (DACA). 84 FR
62320, 62362; proposed and new 8 CFR
106.2(a)(38).

e Reassigns National Record Center
(NRC) costs that do not directly apply to
the genealogy program, thereby setting
genealogy fees lower than proposed. 84
FR 62315, 62316, 62362; proposed 8
CFR 106.2(c)(1) and (2); new 8 CFR
106.2(c)(1) and (2).

¢ Realigns $10 million of anticipated
IEFA costs for the Office of Citizenship
to account for citizenship grants
appropriations received via the FY
2019—2020 DHS appropriation bills.
See Consolidated Appropriations Act,
2019, Public Law 116-6, div. A, tit. IV
(Feb. 15, 2019) and Consolidated
Appropriations Act, 2020, Public Law
116-93, div. D, tit. IV (Dec. 20, 2019).

e Provides a $50 reduction in the fee
for Form 1-485, Application to Register
Permanent Residence or Adjust Status,
filed in the future for principal
applicants who pay the $50 fee for Form
1-589 and are subsequently granted
asylum. New 8 CFR 106.2(a)(17)(ii).

e Provides that petitioners for and
recipients of Special Immigrant Juvenile
(SI)) classification who, at the time of
filing, have been placed in out-of-home
care under the supervision of a juvenile

section 286(m), 8 U.S.C. 1356(m); 84 FR 23930,
23932 n.1 (May 23, 2019); 81 FR 26903, 26906 n.10
(May 4, 2016).

court or a state child welfare agency,
may submit requests for fee waivers for
Form I-485 and associated forms; and
explains the documentation
requirement for SIJs. New 8 CFR
106.3(a)(2)(i) and (a)(3).

e Provides that an Afghan or Iraqi
Interpreter, an Iraqi National employed
by or on behalf of the U.S. Government,
or an Afghan National employed by the
U.S. Government or the International
Security Assistance Forces (ISAF) may
submit requests for fee waivers for Form
I-485 and associated forms.3 New 8 CFR
106.3(a)(2)(ii).

e Provides that requestors who meet
the requirements of INA section
245(1)(7), 8 U.S.C. 1255(1)(7) may also
request a fee waiver for the Forms N—
400, N-600, and N-600K. New 8 CFR
106.3(a)(3).

e Also provides that SIJs who are
placed in out-of-home care under the
supervision of a juvenile court or a state
child welfare agency and Afghan or
Iraqi Interpreter, or Iraqi National
employed by or on behalf of the U.S.
Government or Afghan National
employed by the U.S. Government or
ISAF may submit requests for fee
waivers for Forms N—400, N-600, and
N-600K. New 8 CFR 106.3(a)(2)(i) and
(a)(3).

o Clarifies that the Violence Against
Women Act (VAWA) self-petitioner
classification includes individuals who
meet the requirements of INA section
101(a)(51) and anyone otherwise self-
petitioning due to battery or extreme
cruelty pursuant to the procedures in
INA section 204(a) See new 8 CFR
106.3(a)(1)().

¢ Consolidates the Director’s
discretionary provision on fee waivers
to remove redundancy. See proposed 8
CFR 106.3(b) and (c); 84 FR 62363
(containing the text that is being
consolidated). New 8 CFR 106.3(b).

e Moves proposed 8 CFR 106.3(d)(1)
and (d)(2) (not permitting a fee waiver
for a requestor who is subject to the
affidavit of support, already a sponsored
immigrant, or subject to the public
charge inadmissibility ground) to 8 CFR
106.3(b)(1) and (b)(2) (governing waivers
provided by the USCIS Director),
because an affidavit of support and the
public charge inadmissibility ground are
not applicable to applicants who are
otherwise eligible for fee waivers in this
rule). New 8 CFR 106.3(b).

3 As described in section 1059(a)(2) of the
National Defense Authorization Act for Fiscal Year
2006 Public Law 109-163 (Jan. 6, 2006) as
amended; section 602(b) of the Afghan Allies
Protection Act of 2009, Public Law 111-8, title VI
(Mar. 11, 2009), as amended, 8 U.S.C. 1101 note;
and section 1244(g) of the National Defense
Authorization Act for Fiscal Year 2008, as amended
Public Law 110-181 (Jan. 28, 2008).

e (Clarifies the fee waiver request
documentation requirements for VAWA,
T, and U requestors who may not have
access to documentation of household
income. New 8 CFR 106.3(f)(5).

e Provides that the fee for forms
currently available for online filing with
USCIS and filed online will be $10
lower than the fee for the same paper
forms. New 8 CFR 106.2(d).

¢ Requires a separate $30 biometric
services fee for Form I-765 filed by
pending asylum applicants and
applicants for status as a long-term
resident from the Commonwealth of the
Northern Mariana Islands (CNMI). New
8 CFR 106.2(a)(32)(i).

e Separates fee exemptions for Form
1-765 for renewal or replacement of an
Employment Authorization Document
and clarifies the provisions related to
VAWA self-petitioners who are eligible
for a fee exemption. New 8 CFR
106.2(a)(32).

e Incorporates a $10 fee for the
registration requirement for petitioners
seeking to file H-1B petitions on behalf
of cap-subject aliens. See old 8 CFR
103.7(b)(1)(i1)(NNN), 84 FR 60307 (Nov.
8, 2019); new 8 CFR 106.2(c)(11). The
final regulation at 8 CFR 103.2(a)(1) also
clarifies that all USCIS fees are generally
non-refundable, regardless of whether
they apply to a benefit request, another
adjudication and naturalization service,
or other requests such as H-1B
Registration, DACA, Civil Surgeon
Designation, and Genealogy requests.

e Updates 8 CFR 244.6(b) to clarify
the Temporary Protected Status (TPS)
related fee provisions in accordance
with the NPRM. See 84 FR 62301
(stating that the rule proposed to remove
the Form I-765 fee exemption for
Temporary Protected Status if the
individual is filing an initial TPS
application and is under 14 years of age
or over 65 years of age).

e DHS will maintain the DACA
policy fees as in effect before September
5, 2017, at $410 for employment
authorization and $85 for biometric
services. New 8 CFR 106.2(a)(32)(vi).

e Makes other minor non-substantive
and clarifying changes.

DHS summarizes the final fees in
Table 1. The table excludes fees
established and required by statute and
those that DHS cannot adjust. The table
only calculates the change in the current
fee. If an applicant, petitioner, or
requestor must file additional forms as
a result of policy changes in this rule,
then the individual changes to a single
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fee may not represent the total change
in fees for every circumstance.

TABLE 1—NON-STATUTORY IEFA IMMIGRATION BENEFIT REQUEST FEES
Immigration benefit request Current fee Final fee Ch(a$r;ge P%rﬁg%aege

I-90 Application to Replace Permanent Resident Card (online filing) ............ 455 405 —-50 -1
I-90 Application to Replace Permanent Resident Card (paper filing) ............ 455 415 -40 -9
I-102 Application for Replacement/Initial Nonimmigrant Arrival-Departure

DOCUMENT ..o e 445 485 40 9

I-129 Petition for a Nonimmigrant worker ...... 460 N/A N/A N/A
1-129CW, I-129E&TN, and I-129MISC 460 695 235 51
I=129HT e 460 555 95 21
1-129H2A—Named Beneficiaries ...........ccocveiiiiiiiiieniieiececeeeee 460 850 390 85
1-129H2B—Named Beneficiaries ...........ccoveiiiriiinieniieiccceseeeecee 460 715 255 55
I-129L 460 805 345 75
1-1290 460 705 245 53
I-129H2A—Unnamed BenefiCianes ............cccuerienirieniinieneseeee e 460 415 —45 -10
I-129H2B—Unnamed BenefiCianes ...........cccccvivieninienenecse e 460 385 -75 -16

I-129F Petition for Alien Fiancé(e) .........cc.cecv.... 535 510 —-25 -5

I-130 Petition for Alien Relative (online filing) .. 535 550 15 3

I-130 Petition for Alien Relative (paper filing) ... 535 560 25 5

I-131 Application for Travel Document ............cccccviiiiiiiiiiiiieiiees 575 590 15 3

I-131 Refugee Travel Document for an individual age 16 or older .. 135 145 10 7

I-131 Refugee Travel Document for a child under the age of 16 .... 105 115 10 10

I-131A Application for Travel Document (Carrier Documentation) ... 575 1,010 435 76

[-140 Immigrant Petition for Alien Worker ...........cccooiiiiiiiiiiiiciiceecee, 700 555 —145 —-21

I-191 Application for Relief Under Former Section 212(c) of the Immigration

and Nationality ACt (INA) ..c.ooiiieeee e s 930 790 —140 -15
I-192 Application for Advance Permission to Enter as Nonimmigrant

(072 TP 585 1,400 815 139
I-192 Application for Advance Permission to Enter as Nonimmigrant

(USCIS) ittt ettt 930 1,400 470 51
I-193 Application for Waiver of Passport and/or Visa .........cccceceverieeiennenne. 585 2,790 2,205 377
I-212 Application for Permission to Reapply for Admission into the U.S.

After Deportation or REMOVaAl .........cocueiiiiiiiiiiieeee e 930 1,050 120 13
I-290B Notice of Appeal or Motion ..........cccceviiiiiiiiiiiiieneeeee 675 700 25 4
|-360 Petition for Amerasian, Widow(er), or Special Immigrant 435 450 15 3
|-485 Application to Register Permanent Residence or Adjust Status> ........ 1,140 1,130 -10 -1

750 1,130 380 51

I-526 Immigrant Petition by Alien INVESIOr .........ccooiiiiiiiiiiiieieceeees 3,675 4,010 335 9

I-539 Application to Extend/Change Nonimmigrant Status (online filing) ...... 370 390 20 5

I-539 Application to Extend/Change Nonimmigrant Status (paper filing) ....... 370 400 30 8

I-589 Application for Asylum and for Withholding of Removal ....................... 0 50 50 N/A

I-600/600A Adoption Petitions and Applications ...........ccccevcerveenneenns 775 805 30 4

I-600A Supplement 3 Request for Action on Approved Form |-600A . N/A 400 N/A N/A

I-601 Application for Waiver of Ground of Excludability .............c......... 930 1,010 80 9

I-601A Provisional Unlawful Presence Waiver ...........cccoovoeninieenenieneneenn. 630 960 330 52

I-612 Application for Waiver of the Foreign Residence Requirement (Under

Section 212(e) of the INA, as Amended) .......cccceevceeeriieeeriiee e 930 515 —415 —45
|-687 Application for Status as a Temporary Resident .... 1,130 1,130 0 0
I-690 Application for Waiver of Grounds of Inadmissibility .. 715 765 50 7
I-694 Notice of Appeal of DeCISION- .........c.ceiiiiiiiiiiece s 890 715 —-175 —-20
I-698 Application to Adjust Status from Temporary to Permanent Resident

(Under Section 245A of the INA) ......ccciiiiiiiiieee e 1,670 1,615 —-55 -3
|-751 Petition to Remove Conditions on Residence ................... 595 760 165 28
|-765 Application for Employment Authorization (Non-DACA) ...... 410 550 140 34
I-765 Application for Employment Authorization (DACA only)®© .... 410 410 0 0
|-800/800A Adoption Petitions and Applications ..........cccccceveieriienene 775 805 30 4
I-800A Supplement 3 Request for Action on Approved Form |-800A .... 385 400 15 4
I-817 Application for Family Unity Benefits ...........cccoooniiiiiiiiiiinies 600 590 -10 -2
I-824 Application for Action on an Approved Application or Petition 465 495 30 6
|-829 Petition by Investor to Remove Conditions ..........c.cccceveeieienieneneene. 3,750 3,900 150 4
I-881 Application for Suspension of Deportation or Special Rule Cancella-

tion of RemMOVAl 7 ... 285 1,810 1,525 535

570 1,810 1,240 218

I-910 Application for Civil Surgeon Designation ............cccccvrerieenenieenencnenee. 785 635 —150 -19

I-924 Application For Regional Center Designation Under the Immigrant In-

VESTOr PrOGIam .....c.eiiiiiiiieciie ittt 17,795 17,795 0 0
I-924A Annual Certification of Regional Center .........c.cccocoeeviiirieenneenns 3,035 4,465 1,430 47
[-929 Petition for Qualifying Family Member of a U-1 Nonimmigrant ........... 230 1,485 1,255 546
N-300 Application to File Declaration of Intention ...........cccceevevercieeicieeces 270 1,305 1,035 383
N-336 Request for Hearing on a Decision in Naturalization Proceedings

(ONNINE FIlING) -eeeeeieieee e e 700 1,725 1,025 146
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TABLE 1—NON-STATUTORY IEFA IMMIGRATION BENEFIT REQUEST FEES—Continued

Immigration benefit request Current fee Final fee Ch(a$r)1ge Pecrr(]::rr]\;%ge

N-336 Request for Hearing on a Decision in Naturalization Proceedings
(PAPEr filING) e 700 1,735 1,035 148
N—-400 Application for Naturalization (online filing) . 640 1,160 520 81
N—-400 Application for Naturalization (paper filing)® 640 1,170 530 83
320 1,170 850 226
N-470 Application to Preserve Residence for Naturalization Purposes ......... 355 1,585 1,230 346

N-565 Application for Replacement Naturalization/Citizenship Document
(ONNINE FIlING) e 555 535 —-20 -4

N-565 Application for Replacement Naturalization/Citizenship Document
(PAPEr filING) e 555 545 -10 -2
N-600 Application for Certificate of Citizenship (online filing) .... 1,170 990 —180 —-15
N-600 Application for Certificate of Citizenship (paper filing) 1,170 1,000 —-170 -15
N-600K Application for Citizenship and Issuance of Certificate (online filing) 1,170 935 —235 -20
N-600K Application for Citizenship and Issuance of Certificate (paper f|||ng) 1,170 945 —225 -19
USCIS Immigrant Fee .........cccoceeee. . 220 190 -30 —-14
Biometric Services (Non—DACA)?® ... 85 30 —55 —65
Biometric Services (DACA only) 10 ..o 85 85 0 0
G—-1041 Genealogy Index Search Request (online filing) . 65 160 95 146
G-1041 Genealogy Index Search Request (paper filing) . 65 170 105 162
G-1041A Genealogy Records Request (online filing) ...... 65 255 190 292
G-1041A Genealogy Records Request (paper filing) .......cccccevveenieniennecnnen. 65 265 200 308

D. Summary of Costs and Benefits

Executive Orders (E.O.) 12866 and
13563 direct agencies to assess the costs

4Because the FY 2016/2017 fee review and
resulting fee change were based on USCIS’s costs
for processing inadmissibility waivers and not
CBP’s costs, the Form I-192 fee remained $585
when filed with and processed by CBP. See 8 CFR
103.7(b)(1)({)(P); 81 FR 73307.

5Currently, there are two fees for Form 1-485. See
8 CFR 103.7(b)(1)(i)(U). The $750 fee is applied to
“an applicant under the age of 14 years when [the
application] is (i) submitted concurrently with the
Form 1-485 of a parent, (ii) the applicant is seeking
to adjust status as a derivative of his or her parent,
and (iii) the child’s application is based on a
relationship to the same individual who is the basis
for the child’s parent’s adjustment of status, or
under the same legal authority as the parent.” See
84 FR 62305. With this rule, DHS removes the
reduced child fee. See section III.G.11.b. Form I-
485 Child Fee. Additionally, DHS adds a $1,080 fee
for certain asylum applicants. See section III.G.11.c.
Form 1-485 Reduced Fee for Asylees and new 8
CFR 106.2(a)(17)(ii).

6 DHS will maintain the DACA fees at $410 for
employment authorization and $85 for biometric
services. See section III.C.6. Comments on DACA
Renewal Fee of this preamble; new 8 CFR
106.2(a)(32)(vi).

7 Currently there are two USCISs fees for Form I-
881: $285 for individuals and $570 for families. See
8 CFR 103.7(b)(1)(i)(QQ)(1). EOIR has a separate
$165 fee. DHS does not change the EOIR fee with
this rule.

8 Currently, there are two fees for paper filing of
Form N—400. See 8 CFR 103.7(b)(1)(i)(BBB). This
final rule eliminates the reduced fee option for an
applicant whose documented income is greater than
150 percent and not more than 200 percent of the
Federal poverty level. See section III.G.24.c of this
final rule or 84 FR 62317 for the proposed rule.

9 As explained in this preamble and NPRM, this
rule only requires the separate biometric services
fee in certain cases. See section II.G.2. Biometric
Services Fee of this preamble; 84 FR 62302; new 8
CFR 103.7(a)(2), 106.2(a)(32)(i), and
106.2(a)(37)(iii).

10 See footnote 6.

and benefits of available alternatives,
and if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). E.O. 13563 emphasizes the
importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. This rulemaking has been
designated an “‘economically significant
regulatory action” under section 3(f)(1)
of E.O. 12866. Accordingly, it has been
reviewed by the Office of Management
and Budget (OMB). E.O. 13771 directs
agencies to reduce regulation and
control regulatory costs. Because the
estimated impacts range from costs to
cost savings, this final rule is considered
neither regulatory or deregulatory under
E.O. 13771. Details on the estimated
impacts of this final rule can be found
in the rule’s economic analysis, section
2.

This final rule adjusts certain
immigration and naturalization benefit
request fees charged by U.S. Citizenship
and Immigration Services (USCIS). It
also removes certain fee exemptions,
changes fee waiver requirements,?
alters premium processing time limits,
and modifies intercountry adoption
processing. This final rule removes the
proposed fee that was introduced in the
NPRM of this rule for Form I-821D; 12

11 Also, in this final rule DHS Consolidates the
Director’s discretionary provision on fee waivers to
remove redundancy. 84 FR 62363. Proposed and
new 8 CFR 106.3.

1284 FR 62320, 62362; proposed and new 8 CFR
106.2(a)(2)(38).

it does not provide for the proposed
transfer of any Immigration Examination
Fee Account (IEFA) funds collected by
USCIS to ICE; 13 it reassigns the
proposed National Record Center (NRC)
costs that do not directly apply to the
genealogy program, thereby setting
genealogy fees lower than proposed; 14
and it now allows for a $10 reduction
in filing fee for applicants who file
online for forms that are electronically
available by USCIS rather than submit
paper applications.15

The fee schedule that went into effect
on December 23, 2016 was expected to
yield approximately $3.4 billion of
average annual revenue during the FY
2019/2020 biennial period. This
represents a $0.9 billion, or 36 percent,
increase from the FY 2016/2017 fee rule
projection of $2.5 billion. See 81 FR
26911. The projected revenue increase
is due to higher fees as a result of the
FY 2016/2017 fee rule and more
anticipated fee-paying receipts. The FY
2016/2017 fee rule forecasted
approximately 5.9 million total
workload receipts and 4.9 million fee-
paying receipts, excluding biometric
services. See 81 FR 26923—4. However,
the FY 2019/2020 fee review forecasts
approximately 8.5 million total
workload receipts and 7.0 million fee-
paying receipts, excluding biometric

1384 FR 62287, 84 FR 67243. This final rule does
not transfer funds to ICE. Therefore, DHS removes
$207.6 million for ICE from its cost baseline,
resulting in lower fees than if DHS pursued the
transfer of funds.

1484 FR 62315, 62316, 62362; proposed and new
8 CFR 106.2(c)(1)—(c)(2); new 8 CFR 106.2(c)(1)—
(c)(2).

15 New 8 CFR 106.2(d).
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services. This represents a 44 percent
increase to workload and a 43 percent
increase to fee-paying receipt
assumptions.16

For the 10-year implementation
period of the rule, DHS estimates the
annualized costs of the rule to be
$13,856,291, annualized at either 3- and
7-percent discount rates. DHS estimates
the annualized cost savings to be
$6,192,201 to $22,546,053. DHS
estimates the annualized net societal
costs and savings of the rule to range
from costs of $7,664,090 to savings of
$8,689,762. Over the 10-year
implementation period of the rule, DHS
estimates the annualized transfers to the
government from applicants/petitioners
to be $551,842,481, annualized at either
3- and 7-percent discount rates. Over
the same 10-year implementation period
of the rule, DHS estimates the
annualized transfers of the rule between
different groups of fee-paying applicants
and/or petitioners to specific form
populations is $832,239,426, annualized
at either 3- and 7-percent discount rates.

The final revenue increase is based on
USCIS costs and volume projections
available at the time of the USCIS fee
review. A full analysis of these
regulatory provisions and their impacts
can be found in the stand-alone
Regulatory Impact Analysis found in the
docket of this rulemaking and in the
statutory and regulatory requirements
section of this preamble.

E. Effect on the Department of Justice’s
Executive Office for Inmigration Review
(EOIR)

DHS notes possible ancillary effects of
this final rule on the fees charged by the
Executive Office for Immigration
Review (EOIR). In the NPRM, DHS
proposed a fee for a Form I-589 filed
with DHS only. Whether the fee also
will apply to a Form 1-589 filed with
EOIR is a matter within the jurisdiction
of the Department of Justice (DOJ) rather
than DHS, subject to the laws and
regulations governing the fees charged
in EOIR immigration proceedings. 84 FR
62318. DHS does not directly set any
fees for DOJ. DHS did not collaborate
with DOJ to calculate or incorporate the
costs for DOJ adjudication and
naturalization services into the USCIS
Activity-Based Costing (ABC) model
used for this final rule. After the NPRM
was published, DOJ published a rule
that proposed to increase the fees for

16 See FY 2019/2020 Immigration Examinations
Fee Account Fee Review Supporting
Documentation with Addendum, which is part of
the docket for this final rule. DHS revised the
volumes to exclude DACA and change fee-paying
assumptions for Forms N—400, N-600, and N-600K,
as discussed later in this preamble.

those EOIR applications, appeals, and
motions that are subject to an EOIR-
determined fee, based on a fee review
conducted by EOIR. 85 FR 11866 (Feb.
28, 2020). EOIR also stated that its
proposed rule would not affect the fees
that have been established by DHS with
respect to DHS forms for applications
that are filed or submitted in EOIR
proceedings. Id. at 11871. DOJ did not
propose any revisions to 8 CFR
1103.7(b)(4)(ii) in its rule that would
change its longstanding use of DHS
forms and fees. Rather, EOIR proposed
to revise its regulations to make changes
conforming to the DHS NPRM, namely
the transfer of DHS’s fee schedule from
8 CFR 103.7 to the new 8 CFR part 106.
Id. Consequently, in immigration court
proceedings, EOIR will continue to
charge fees established by DHS for DHS
forms, including the fees that DHS is
establishing in this final rule, which
include but are not limited to the fees
for Form I-485, Application to Register
Permanent Residence or Adjust Status;
Form I-589, Application for Asylum
and Withholding of Removal Fee; 17 and
Form I-601, Application for Waiver of
Grounds of Inadmissibility.

F. Effect of the COVID-19 Pandemic on
the USCIS Fee Review and Rulemaking

DHS acknowledges the broad effects
of the COVID-19 international
pandemic on the United States broadly
and the populations affected by this
rule. USCIS has seen a dramatic decline
in applications and petitions during the
COVID-19 pandemic which has also
resulted in an unprecedented decline in
revenue. DHS has no comparable
historical data that can be used to
project the scope, duration, and total
effect this will have on USCIS’ revenue.
As a result, USCIS is monitoring its
revenue collections daily. In April 2020,
USCIS projected that USCIS’ non-
premium revenue for April 2020
through September 2020 would fall
approximately 59 percent below USCIS’
initial FY 2020 annual operating plan
revenue projection based on the
dramatic reduction in fees received
during the pandemic. The projections
show that USCIS would receive $1.1
billion less in non-premium revenue in
the second half of the fiscal year than
previously forecast.18 USCIS cannot

17No fee would apply where an applicant
submits a Form [-589 for the sole purpose of
seeking withholding of removal under INA section
241(b)(3), 8 U.S.C. 1231(b)(3), or protection from
removal under the regulations implementing U.S.
obligations under Article 3 of the Convention
Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT). See 85
FR 11871.

18Tn April 2020, USCIS revised its internal
annual operating plan revenue projections based on

absorb that large of a revenue loss and
have enough funding to sustain
operations at the same level as prior to
the pandemic. Therefore, DHS has
provided technical assistance
identifying for Congress USCIS funding
needs to help cover payroll and other
fixed costs in FY 2020 ($571 million)
and to have enough carryover ($650
million) available during the first
quarter of FY 2021 to continue
operations while new fees continue to
be collected. The additional revenue
provided by this rule addresses the
difference between the costs of USCIS
operations and USCIS revenue for the
biennial period as projected at the time
of the USCIS fee review. The amount of
funding identified in DHS’s technical
assistance to Congress would restore
USCIS’ financial situation to its pre-rule
status and would not obviate the need
for DHS to adjust USCIS’ fees to address
the projected disparity between costs
and revenue identified in this rule.

DHS makes no changes in this rule in
response to the pandemic. USCIS
considers all available data at the time
it conducts its fee review. USCIS
conducted most of the FY 2019/2020 fee
review in FY 2017, before the
emergence of the pandemic. At that
time, USCIS did not foresee, and could
not reasonably have foreseen, the effects
of such a pandemic on USCIS receipt,
revenue, or cost projections during the
FY 2019/2020 biennial period, and we
cannot project the effects at this time.
The projections in this rule were based
on conventional conditions, and with
no way of knowing or being able to
predict the long-term effects of COVID—
19 at this point, DHS must assume that
filing volumes will return to near
previous levels within a reasonable
period. Thus, DHS proceeds with this
rulemaking on the basis of the FY 2019/
2020 USCIS fee review and associated
projections. Consistent with past
practice and as required by the CFO Act,
USCIS will evaluate all available data at
the time it conducts future fee reviews,
including data related to the COVID-19
pandemic and any potential effects on
USCIS workload volumes, revenue, or
costs. DHS will consider these effects in
future fee rules.

II. Background

A. History

On November 14, 2019, DHS
published a proposed rule in the
Federal Register (docket USCIS-2019—

observed receipt patterns for each form during the
pandemic. The annual operating plan revenue
projections are not the same as the fee rule revenue
projections, and revisions to them do not adjust the
results of the USCIS fee review.
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0010). See 84 FR 62280. In
consideration of requests to extend the
comment period and to provide
additional time for the public to review
supplemental information, on December
9, 2019, DHS published a proposed rule;
extension of comment period;
availability of supplemental
information; and extended the comment
deadline from December 16, 2019
through December 30, 2019. 84 FR
67243 (Dec. 9, 2019). Then on January
24, 2020, DHS further extended the
comment period until February 10,
2020. See 85 FR 4243 (Jan. 24, 2020). In
addition, DHS announced that it would
consider comments received during the
entire public comment period,
including comments received since
December 30, 2019. Id. In this final rule,
DHS will refer to these three documents
collectively as the proposed rule or
NPRM.

B. Authority and Guidance

DHS issues this final rule consistent
with INA section 286(m), 8 U.S.C.
1356(m) and the Chief Financial
Officers (CFO) Act, 31 U.S.C. 901-03
(requiring each agency’s CFO to review,
on a biennial basis, the fees imposed by
the agency for services it provides and
to recommend changes to the agency’s
fees).

This final rule is also consistent with
non-statutory guidance on fees, the

budget process, and federal accounting
principles. See OMB Circular A-25, 58
FR 38142 (July 15, 1993) (establishing
federal policy guidance regarding fees
assessed by federal agencies for
government services); 19 Federal
Accounting Standards Advisory Board
Handbook, Version 17 (06/19),
Statement of Federal Financial
Accounting Standards 4: Managerial
Cost Accounting Standards and
Concepts, SFFAS 4 (generally
describing cost accounting concepts and
standards, and defining “full cost” to
mean the sum of direct and indirect
costs that contribute to the output,
including the costs of supporting
services provided by other segments and
entities.); id. at 49-66 (identifying
various classifications of costs to be
included and recommending various
methods of cost assignment); 20 see also
OMB Circular A-11, Preparation,
Submission, and Execution of the
Budget, section 20.7(d), (g) (June 29,
2018) (providing guidance on the FY
2020 budget and instructions on budget
execution, offsetting collections, and
user fees).21 DHS uses OMB Circular A—
25 as general policy guidance for
determining user fees for immigration
benefit requests, with exceptions as
outlined in section IIL.B. of the
preamble. DHS also follows the annual
guidance in OMB Circular A-11 if it

requests appropriations to offset a
portion of IEFA costs.22

Finally, this final rule accounts for,
and is consistent with, congressional
appropriations for specific USCIS
programs. See Consolidated
Appropriations Act, 2019, Public Law
116-6, div. A, tit. IV (Feb. 15, 2019) and
Consolidated Appropriations Act, 2020,
Public Law 116-93, div. D, tit. IV (Dec.
20, 2019).

C. Basis for Fee Adjustments

DHS conducted a comprehensive fee
review for the FY 2019/FY 2020
biennial period. It identified a projected
average annual cost and revenue
differential of $1,262.3 million between
the revenue anticipated under current
fees and the anticipated full cost of
providing immigration adjudication and
naturalization services. DHS revises the
estimated cost and revenue differential
to $1,035.9 million in this final rule. In
the final rule, DHS has removed $226.4
million of average annual estimated
costs related to the immigration
adjudication and naturalization services
provided by ICE and the Deferred
Action for Childhood Arrival (DACA)
policy from the budget projection used
to calculate the fees in the NPRM. DHS
issues this final rule to adjust USCIS’ fee
schedule to recover the full cost of
providing immigration adjudication and
naturalization services.

TABLE 2—REVISED IEFA NON-PREMIUM COST AND REVENUE PROJECTIONS COMPARISON

IEFA Non-Premium Cost and Revenue Projections Comparison

Comparison

FY 2019

FY 2019/2020 av-

FY 2020 erage

Non-Premium Revenue
Non-Premium Budget

Difference

$3,408,233,376
$4,331,978,119

$3,408,233,376
$4,556,386,463

$3,408,233,376
$4,444,182,291

($923,744,743)

($1,148,153,087) | ($1,035,948,915)

D. Final Rule

Following careful consideration of
public comments received, DHS made
modifications to the NPRM’s regulatory
text, as described above. Rationale
provided in the background section of
the NPRM remains valid, except as
described in this regulatory preamble.
Section III of this preamble includes a
detailed summary and analysis of the
public comments. Comments and

19 Available at https://www.whitehouse.gov/wp-
content/uploads/2017/11/Circular-025.pdf (last
viewed 03/06/2020).

20 Available at http://files.fasab.gov/pdffiles/
handbook_sffas_4.pdf (last viewed 03/06/2020).

21 Available at https://www.whitehouse.gov/wp-
content/uploads/2018/06/a11_2018.pdf (last
viewed 03/06/2020).

supporting documents may be reviewed
at the Federal Docket Management
System (FDMS) at http://
www.regulations.gov, docket number
USCIS-2019-0010.

III. Response to Public Comments on
the Proposed Rule

A. Summary of Public Comments

DHS received a total of 43,108 public
comment submissions in Docket

22 OMB Circulars A-25 and A-11 provide
nonbinding internal Executive Branch direction for
the development of fee schedules under the
Independent Offices Appropriations Act (IOAA)
and appropriations requests, respectively. See 5
CFR 1310.1.

23 Of the 43,108 public comment submissions
received, 12,114 were posted to

USCIS-2019-0010 in response to the
NPRM.23 DHS reviewed all the public
comments received in response to the
NPRM and addresses relevant
comments in this final rule, grouped by
subject area. The majority of comment
submissions were from individual and
anonymous commenters. Other
commenters included healthcare
providers; research institutes and
universities; law firms and individual
attorneys; federal, state, local, and tribal

www.regulations.gov. The other 30,994 submissions
were designated “inactive—do not post” and
included form copies, duplicates, and non-germane
submissions.


https://www.whitehouse.gov/wp-content/uploads/2017/11/Circular-025.pdf
https://www.whitehouse.gov/wp-content/uploads/2017/11/Circular-025.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/06/a11_2018.pdf
https://www.whitehouse.gov/wp-content/uploads/2018/06/a11_2018.pdf
http://files.fasab.gov/pdffiles/handbook_sffas_4.pdf
http://files.fasab.gov/pdffiles/handbook_sffas_4.pdf
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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elected officials; state and local
government agencies; religious and
community organizations; advocacy
groups; unions; as well as trade and
business organizations. While some
commenters wrote that they supported
the NPRM, the vast majority of
commenters opposed all or part of it.

B. Comments Expressing General
Support for the NPRM

Comment: Several commenters
expressed general support for the
NPRM. Most did not state precise
reasons for their support. Examples of
the rationale for some of the generally
supportive comments include: Fees are
a small price to pay for the benefits of
immigration; the burden of immigration
should fall on the applicants and not on
U.S. taxpayers; the fees will discourage
fraudulent immigration; USCIS must
have funds to operate; and the rule
would benefit the U.S. government. A
few commenters suggested that fees
should be even higher than DHS
proposed. One commenter generally
supported the proposal and wrote that
the methodology used in the biennial
fee review was accurate and fully
compliant with statutory requirements
set forth at INA sections 286(m) and (n),
8 U.S.C. 1356(m), (n). This commenter
said the fee review was also compliant
with OMB and Federal Accounting
Standards Board standards for
budgeting and financial management.

Response: DHS appreciates that some
commenters support the NPRM.
However, it has not separately
summarized these comments and does
not make any changes in this final rule
because of them.

C. Comments Expressing General
Opposition to the NPRM

Many commenters generally opposed
the NPRM, including the proposed fees,
magnitude of the fee adjustments,
charging fees in general, and specific
proposed policy changes. DHS
summarized and responded to the
public comments as follows:

1. Immigration Policy Concerns

Comment: Many commenters opposed
fee adjustments for policy reasons
generally suggesting that the fees will be
harmful. The comments are summarized
as follows:

e Immigration is important to the
United States and the NPRM betrays or
is contrary to American values.

e USCIS has an enormous and far-
reaching impact and it is imperative that
USCIS consider the harmful human
effects of the proposed fee increases.

e The fee increase is an attack on
immigrants and vulnerable populations.

o The fees would especially affect
people of color; the rule implements
and displays the racial animus that
officials have expressed, is designed to
keep non-white immigrants out of the
U.S., limits people of color from
becoming lawful permanent residents or
U.S. citizens, and would have a negative
effect on the Latin population.

o The rule is cruel, inhumane,
nationalistic, fascist, racist, xenophobic,
intended to limit voting rights to the
wealthy, and deter green card holders
from seeking citizenship.

o The fee increases will create
financial hardships for low-income
immigrants and the increased cost of
renewing residency cards would make it
more difficult for immigrants to obtain
employment or provide proof of their
immigration status.

¢ Low income immigrants will be
forced to choose between providing for
basic needs and pursuing immigration
benefits.

o The fee increase is an attack on the
immigrant and refugee communities
who already face discrimination,
language barriers, lack of services,
poverty, marginalization, persecution,
trauma, and fear.

¢ High fees could result in healthcare
avoidance and other negative impacts
on foreign-born individuals, as well as
their U.S. citizen family members.

e The rule would harm LGBTQ or
HIV positive noncitizens.

e The rule’s adverse and disparate
impact on immigrants of color renders
the proposed rule arbitrary and
capricious in contravention of federal
anti-discrimination protections.

o The rule creates roadblocks to the
integration of immigrants.

e The rule attempts to establish
discriminatory policies that have been
judicially enjoined and to prevent fair
and equal access to the U.S.
immigration system.

o The proposed fee increase would
prevent many immigrants from seeking
and obtaining the right to vote. A
commenter questioned whether the
increase was intentionally seeking to
suppress potential low- and middle-
income immigrant voters.

¢ DHS should remove financial
barriers clearly intended to target the
poor to encourage people to use the
legal immigration process.

¢ Increased fees and removal of fee
waiver categories in the proposed rule
would result in more applicants being
put into removal proceedings.

e The proposal would worsen USCIS’
already bad reputation.

e USCIS is engaging in partisan
machinations rather than acting as a
neutral federal agency.

e The proposal would increase
predatory and fraudulent immigration
services scams and USCIS will need to
enhance its efforts to combat these
harmful practices.

e The proposal would negatively
impact familial integrity and family
unity and would increase the financial
strain on immigrants’ household
resources that would be better spent on
improving the family’s welfare.

e The proposal, along with the
previous public charge rule,
demonstrates DHS’ “‘animus towards
low-income immigrants seeking family
unity” and urged the agency to instead
facilitate family unity regardless of
immigrants’ finances.

e The proposal would create an
“invisible wall”” that would block many
hard-working noncitizens from
accessing immigration benefits and
would cause long-term family
separation.

Response: DHS proposed adjustments
to USCIS’ fee schedule to ensure full
cost recovery. DHS did not target any
particular group or class of individuals,
or propose changes with the intent to
deter requests from low-income
immigrants seeking family unity or
deterring requests from any immigrants
based on their financial or family
situation or to block individuals from
accessing immigrant benefits. With
limited exceptions as noted in the
NPRM and this final rule, DHS
establishes its fees at the level estimated
to represent the full cost of providing
adjudication and naturalization
services, including the cost of relevant
overhead and similar services provided
at no or reduced charge to asylum
applicants or other immigrants. This
rule is consistent with DHS’s legal
authorities. See INA section 286(m), 8
U.S.C. 1356(m). DHS proposed changes
in fee waiver policies to ensure that
those who benefit from immigration
benefits pay their fair share of costs,
consistent with the beneficiary-pays
principle as described in the
Government Accountability Office
report number GAO-08-386SP.24

In certain instances, DHS deviates
from the beneficiary-pays principle to
establish fees that do not represent the
estimated full cost of adjudication. For
example, DHS proposed a $50 fee for
Form I-589, Application for Asylum
and for Withholding of Removal, when
filed with USCIS. This fee deviates from
the beneficiary-pays principle by
holding the fee well below the estimated

24 GAO, Federal User Fees: A Design Guide (May
29, 2008), available at https://www.gao.gov/
products/GAO-08-386SP. (last accessed Feb. 24,
2020).
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cost of adjudication. The $50 fee for
affirmative asylum filings is not
intended to recover the estimated full
cost of adjudication. Instead, it is
intended to limit the increase of other
fees that must otherwise be raised to
cover the estimated full cost of
adjudicating asylum applications. Fee
adjustments are not intended to advance
any policy objectives related to
influencing the race or nationality of
immigrants, deterring immigration and
naturalization, or affecting voting.

DHS adjusts the USCIS fee schedule
in this final rule to provide for recovery
of the estimated full cost of immigration
adjudication and naturalization
services. DHS notes that the fees are the
same for all people who submit benefit
requests regardless of their physical,
cultural, or individual characteristics.
The commenters state that DHS has
discriminatory intent or pretext for this
rulemaking, but they provide no
evidence to support that statement. DHS
has complied with all relevant legal and
statutory authorities, including the
Immigration and Nationality Act (INA)
and the Administrative Procedure Act
(APA). DHS rejects the claim that its
justifications for adjusting the fees are
pretextual or intended to obscure its
true intent, or that nefarious reasons like
voter suppression and racial animus are
behind the fee adjustments, and DHS
declines to make any changes in this
final rule on these bases.

2. Other General Opposition

Comment: Many commenters
expressed general opposition to the
proposed increase in USCIS fees.
Commenters stated:

e USCIS should find a way to
increase its margins without causing
detriment to the populations it serves.

e The NPRM was not justifiable and
USCIS should increase its own
efficiency instead of charging more and
providing less service.

e The rule’s objectives are pretextual,
and its goal of fully recovering costs is
undermined by the series of USCIS
policies and practices that increase the
agency’s costs and inefficiencies. USCIS
fails to describe alternatives to those
policies and practices in the proposed
rule.

e USCIS should not increase fees
when it has inefficiencies such as
performing three different background
and biological checks on a single
applicant.

e USCIS policy failings and
inefficient resource allocation are
creating the need for increased fees.
Commenters provided examples such as
the following:

O Failure to revise policies to keep
costs within current fees;

O Failure to hire and train already
budgeted staff;

O Extensive and frivolous use of a
Request for Evidence (RFE) and Notice
of Intent to Deny (NOID);

“Extreme vetting”’;

Lengthy suspension of longstanding
premium processing services for certain
applications;

O The current lockbox system;

O Increased and unnecessary in-
person interviews;

© Ramped up denaturalization efforts;

O Resources spent litigating
improperly denied applications; and

O Actions that increased appeals and
motions.

Many of these commenters said the
NPRM does not account for agency
inefficiencies resulting from these
policies or how increased revenue
would mitigate them and that USCIS
should end them before seeking
additional fees from applicants.

After listing several policy changes
leading to USCIS inefficiencies, one
commenter said these policies and
requiring fee increases would, in key
respects, transfer the costs of the
agency’s own inefficiencies to the
public. The commenter also wrote that
the NPRM suggests that the agency
could expand implementation of at least
some of these “misguided measures.”
The commenter concluded that it is
therefore unsurprising that the NPRM
fails to provide any meaningful
evidence that the changes it proposes
would relieve case processing delays or
otherwise improve agency performance;
rather, the proposed rule assumes that
lengthy delays will persist.

Response: DHS will continue to
explore efficiencies that improve USCIS
services. DHS may incorporate
corresponding cost savings into future
biennial fee reviews and rulemakings
accordingly. Nevertheless, USCIS must
recover the estimated full cost of
providing immigration adjudication and
naturalization services, including
services provided at no or reduced
charge to asylum applicants and other
immigrants. DHS declines to make
changes in this final rule in response to
these comments.

Comment: Several commenters
suggested tax solutions instead of fee
increases. One commenter stated that
because they were an American, the
U.S. government should raise the
commenter’s taxes instead of raising
fees for citizenship applications.
Another commenter suggested that the
U.S. government should tax large
corporations to fund public services.
One commenter opposed the regulation

O
O
O
O

for three reasons: The department
managers should be requesting
additional funding from Congress to
meet legal requirements,
reimbursements between USCIS and
DHS “‘are not to be addressed directly
by the users of services required to be
provided by the executive branch,” and
the executive branch is required to
provide certain services regardless of
cost.

Response: DHS has no opinion on
whether Congress should pass any new
laws to address fees for adjudication
and naturalization services. However,
DHS reiterates that this final rule
complies with current laws. Consistent
with DHS’ statutory authority, user fees
are the primary source of funding for
USCIS. See INA section 286(m), 8 U.S.C.
1356(m). This final rule adjusts those
user fees to provide for full cost
recovery to USCIS. DHS declines to
make changes in this final rule in
response to these comments.

Comment: One commenter stated that
new administrative procedures
instituted in the last 3 years serve as
barriers to naturalization and
immigration rather than as security
precautions.

Response: Under the law, DHS must
fund USCIS operations, including the
vetting of individuals who want to enter
the United States, using fees. The
security screening, background checks,
and interviews are all vitally necessary
to ensuring that bad actors do not
exploit the legal immigration system to
enter the United States and undertake
actions that harm citizens and conflict
with our national values. USCIS must
carry out those functions as part of the
vetting process and these functions are
funded by fees.

Comment: Some commenters said that
USCIS should maintain the current fee
schedule as-is and revisit the issue after
further review of the efficiency and
effectiveness of current policies, or
possible review of the U.S. system of
immigration policy by future terms of
Congress.

Response: In its FY 2019/2020 fee
review, USCIS estimated that there is a
gap of more than $1 billion annually
between the revenue collections
projected under the previous fee
schedule and the resources USCIS needs
to meet its operational needs to address
incoming workloads. Therefore, if DHS
did not adjust fees in this final rule,
USCIS’ pending caseload would likely
continue to grow and applicants and
petitioners would experience longer
processing times. DHS declines to adopt
the commenter’s suggestion in this final
rule.
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3. Proposed Fees Are
Unconstitutional 25

Comment: Several commenters wrote
that the proposed USCIS fee rule
violates one or more provisions of the
United States Constitution. These
comments are summarized as follows:

¢ By removing fee waivers for most
categories of cases, USCIS is
conditioning fundamental rights, such
as the ability to vote, on the ability to
pay, engaging in discrimination
prohibited by the Constitution because
it affects one race more than another,
and using the “beneficiary pays”
principle as a pretextual argument to
conceal an intent to discriminate against
racial minorities.

¢ Raising the citizenship application
fee to over $1,000 is like imposing a
“poll” tax on future voters, which is
outlawed by the 24th amendment to the
U.S. Constitution.

e Naturalization is an especially
important immigration benefit, as it is
the only one referenced in the
Constitution.

¢ Depriving low-income immigrants
of their due process rights through
significant economic obstacles to
immigration benefits is contrary to the
Equal Protection Clause of the 14th
Amendment.26

e The intent of the rule is
unconstitutional because it is intended
to directly exclude individuals based on
their economic class.

Response: DHS is not adjusting the
USCIS fee schedule with any
undisclosed motivation or intent other
than to recover the estimate full cost of
adjudication and naturalization
services. The new fees are not
insubstantial, but DHS disagrees with
the commenters’ assertions that the fees
in this final rule will have an effect on
the economic class or number of
applicants. DHS has no data that would
indicate that the populations noted by
the commenters will be precluded from
submitting benefit requests. As stated in
other parts of this final rule, DHS must
study the adequacy of its fee schedule
biennially. If this final rule results in a
significant reduction in the number of
requests submitted for immigration
benefits, DHS can adjust to address that
result in a future fee rule. Therefore,
DHS does not agree that the new fees
violate the U.S. Constitution.

25 For constitutional claims against the $50
asylum fee see the General Comments on the
Asylum Fee section of this preamble.

26 The commenter likely meant the equal
protection component of the Fifth Amendment Due
Process Clause.

4. Rule Will Have Negative Effects on
Applicants

Comment: Many commenters wrote
that the NPRM, including the fee
schedule and limited fee waivers, would
have negative effects on applicants,
including the following:

e Impede legal immigration;

¢ Block low-income immigrants from
achieving citizenship and the associated
benefits;

¢ Disproportionately impact Asian
immigrants and Asian Americans;

¢ Encourage illegal immigration;

e Prevent immigrants from being
contributing members of society;

e Cause immigrants to rely on public
assistance;

e Make it difficult to become
documented;

¢ Cost DHS more money for
deportations;

e Prevent nonimmigrants and their
families from accessing the American
Dream;

e Make it difficult for immigrants to
make a better life for themselves and
their families;

o Make it more difficult for immigrant
residents in South Carolina to maintain
lawful status, secure work
authorization, and provide support for
their families;

e Make it more difficult for people to
immigrate and for lawyers to obtain
clients;

¢ Dissuade citizens and lawful
permanent residents (LPRs) from
bringing their family members to the
U.S and family support is a relevant
factor in economic mobility;

¢ Promote “‘healthcare avoidance”
and exacerbate medical needs when
immigrants finally emerge in care
systems, resulting in increased costs for
the health and human services sectors;

o Cause significant negative effects on
Latino immigrants;

e Punish immigrants who did their
utmost to obey immigration laws;

e Adversely impact populations
already much less likely to apply for
and obtain naturalization, such as
survivors of domestic violence, sexual
assault, and human trafficking. Further
discouraging naturalization among these
populations would harm their chances
of reuniting with family through
immediate relative petitions and
undermine applicants’ sense of security
in the United States.

o The fee increases making
naturalization less accessible for low-
income immigrants would yield poor
health outcomes among children.

e The proposal, along with other
policies, serves to disrupt access to
programs that address social

determinants of health and contribute to
individuals’ and families’ well-being.
Response: DHS is unable to quantify
how many people will not apply
because they do not have access to fee
waivers and we acknowledge that some
individuals will need to save, borrow, or
use a credit card in order to pay fees
because they may not receive a fee
waiver. DHS also recognizes that if
individuals borrow or use a credit card,
they are likely also responsible for the
filing fee, and any additional interest
cost accruing on the loan or credit card.
DHS does not know the price elasticity
of demand for immigration benefits, nor
does DHS know the level at which the
fee increases become too high for
applicants/petitioners to apply.
However, DHS disagrees that the fees
will result in the negative effects the
commenters’ suggested. DHS believes
that immigration to the United States
remains attractive to millions of
individuals around the world and that
its benefits continue to outweigh the
costs noted by the commenters.
Therefore, DHS believes the price
elasticity for immigration services is
inelastic and increases in price will
have no impact on the demand for these
services. This is true for all immigration
services impacted by this rule. DHS also
does not believe that the NPRM is in
any way discriminatory in its
application and effect. Therefore, DHS
declines to make changes in this final
rule in response to these comments.

5. Rule Will Have Negative Effects on
the Economy and Employers

Comment: Multiple commenters
stated that the NPRM would have
negative direct and indirect impacts on
local, state, regional and the United
States’ economy, as well as businesses
and employers. These comments are
summarized as follows:

e Immigrants provide crucial labor in
agriculture, construction, healthcare,
hospitality, and other industries, and
they need an ample workforce from
which to draw.

¢ Lawful permanent residents
becoming citizens is important to the
economy of the United States, and those
positive economic impacts reach across
generations.

e Immigrants can contribute more to
the economy with access to legal
documentation.

o Higher fees affect lower-skilled
laborers who are in demand in several
industries. Immigrants are key
contributors to the U.S. labor force and
the proposed fee change would impede
immigration to the detriment of the
labor force.
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e The rule could cost the United
States potential future taxpayers. This
impact could result in a long-term
economic loss.

e Immigrants are the backbone of
industry and the economy, often
responsible for significant job creation
and innovation.

e An increase in fees will negatively
affect U.S. companies that pay
immigration fees on behalf of their
employees.

e The proposed fee increases will
result in the decrease of immigration
applications, negatively affecting the
government.

e The increased fees will create a
financial barrier to protection from
deportation and work authorization,
thus making it more expensive to
participate on the U.S. economy.

e Immigrants will be the primary
source of future U.S. labor growth.
Limiting working class immigration is
contrary to the interests of the U.S.
society and economy. Similarly,
naturalization boosts American
democracy, economy, and diversity.

e Increased fees will negatively affect
the U.S. workforce because employees
who may be eligible to naturalize will
no longer have access to naturalization.

¢ The fees would be detrimental to
immigrant students’ success and the
nation’s economic prosperity.

e Improved immigration status allows
low-income immigrants to rise out of
poverty and contribute economically to
their communities with access to better
jobs and opportunities.

e The rule will damage regional and
national economies by stymieing
immigration and the benefits that flow
from it.

e The proposed rule would have a
negative ripple effect on U.S. citizens
because of the economic benefits
derived from immigrants.

e These changes would not only
impact individual applicants who may
be unable to work due to delays in their
pursuit of work authorization, but also
family members and employers who
may have to lay off valuable employees.

e Immigrant communities in rural
areas with high levels of poverty live
paycheck to paycheck and the proposed
fee increases would make immigration
benefits less accessible to working-class
and vulnerable individuals.

¢ Raising fees would undermine the
jobs and wages of domestic workers
with limited education performing low-
skill jobs.

e The proposed rule would increase
unemployment among immigrant
workers.

e The proposed fee increases and the
revocation of fee waivers would

increase economic and administrative
burdens on State and local government
workforces.

o The destabilizing effects of barriers
to naturalization would create undue
financial burdens on municipalities that
outweigh any stated benefits of the
proposal.

e Immigrant entrepreneurs and small
business owners generate ‘“‘tens of
billions of dollars” in business revenue.

¢ Immigrants make important
contributions in research and science.
Four of eight Nobel Prize Laureates from
the United States in 2019 were foreign
born and 34 percent of all Nobel Prize
Laureates from the United States were
immigrants.

o Scientific discovery is dependent
on the ability to travel freely and the
rule would limit the ability of scholars
to study and work in the United States.

e The proposal would adversely
impact the direct care and nursing home
industries’ abilities to hire and retain
sufficient staff. These industries are
increasingly reliant on immigrants to
staff positions.

o The H-2A program provides the
citrus industry with reliable foreign
labor. The cost increase for H-2A
petitions was excessive and other cost
in the industry were also increasing.

e The increased fees, coupled with
restrictions to fee waivers, would result
in many fewer residents accessing a
desired immigration status for which
they are eligible simply because they
cannot afford to apply.

¢ Impeding an individual’s ability to
achieve a secure immigration status
because of poverty is unacceptable and
unconscionable.

Response: DHS knows that
immigrants make significant
contributions to the U.S. economy, and
this final rule is in no way intended to
impede or limit legal immigration.
DHS’s rule in no way is intended to
reduce, limit, or preclude immigration
for any specific immigration benefit
request, population, industry, or group.
DHS agrees that immigrants are an
important source of labor in the United
States and contribute to the economy.
DHS does not have data that would
indicate that the fees in this rule would
make a U.S. employer that is unable to
find a worker in the United States forego
filling a vacant position rather than
submitting a petition for a foreign
worker with USCIS. DHS saw no or
limited decreases in the number of
benefit requests submitted after its fee
adjustments in 2007, 2010, and 2016
and has no data that would indicate that
the fees for family based benefit
requests, lawful permanent residence,
and naturalization in this final rule

would prevent applicants from being
filed. DHS agrees that immigrants are
crucial for agriculture, construction,
healthcare, hospitality, almost all
industries, immigrants are a source of
future U.S. labor growth, many
immigrants are successful
entrepreneurs, and that welcoming new
citizens helps the U.S. economy. DHS
acknowledges in its analyses
accompanying this rule that the higher
fees must be paid by U.S. companies
that hire foreign nationals, but DHS has
no data that indicates that higher fees
will affect the supply of lower-skilled
laborers, impede immigration to the
detriment of the labor force, result in
aliens being unable to work, cause
employers to lay off employees,
undermine the jobs and wages of
domestic workers with limited
education performing low-skill jobs, or
increase unemployment among
immigrant workers. DHS knows that
immigrants make important
contributions in research, science, and
we have no data that supports the
assertion that the increased fees and
restrictions on fee waivers would result
in many fewer residents accessing a
desired immigration status for which
they are eligible simply because they
cannot afford to apply.

Comment: A commenter requested
that DHS more thoroughly analyze the
costs of impeding access to
naturalization, which include long-term
reduced economic and social mobility
for affected populations.

Response: DHS recognizes the
contributions that naturalized citizens
make to American society. However,
USCIS must fund itself through fees
unless DHS receives a Congressional
appropriation to do so. DHS does not
have any data to establish that these
fees, though required, are a significant
impediment to naturalization or
economic and social mobility. DHS saw
no or limited decreases in the number
of benefit requests submitted after its fee
adjustments in 2007, 2010, and 2016
(e.g. N-400 filing volumes grew from
less than 600,000 in FY 2009 to
approximately 750,000 in FY 2011;
similarly, N—400 filing volumes grew
from less than 800,000 in FY 2015 to
nearly 1 million in FY 2017). In an effort
to apply fees more equitably to the
beneficiary of each benefit request, DHS
must increase the fee for Form N—400,
Application for Naturalization, in this
final rule. As stated in the proposed rule
and elsewhere in this final rule, DHS
performs a biennial review of the fees
collected by USCIS and may
recommend changes to future fees. DHS
declines to conduct further analysis on
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this issue or make changes in this final
rule in response to this comment.

Comment: Many commenters wrote
about the benefits of naturalization, the
effect of naturalization on the economy
and how the current application fee and
proposed fee discourages naturalization.
These comments are summarized as
follows:

e Immigrants contribute to the
economy by paying taxes, and they
should have easy access to
naturalization.

¢ Naturalization increases support for
American political institutions,
workforce diversity, strengthens
employee productivity and retention,
and creates well-informed community
members.

¢ Raising fees for naturalization could
discourage immigrants from seeking
citizenship, negatively affecting the
economy.

e Naturalization is a key driver in
allowing immigrants to fully integrate
into our society, economically
contribute to the U.S. economy.

e Everyone benefits from residents
naturalizing.

¢ Naturalization increases net taxable
income, GDP, individual earnings,
employment rates, homeownership,
federal, state, and city tax revenues, and
higher education, etc.

e Naturalization decreases
government benefit expenditures.

¢ Citizenship promotes social
benefits, higher rates of health
insurance, English proficiency, quality
of employment, and buy-in to U.S.
democratic principles.

¢ Naturalization increases
engagement in civic life.

e The proposal would increase profits
for private companies that benefit from
financial obstacles to naturalization.

¢ In its proposal, DHS incorrectly
stated that naturalization applicants will
find some way to come up with the fee
and failed to prove that the proposal
would not shrink revenues due to a
reduction in submitted applications.

e The proposed fee increases would
place citizenship and the “American
dream” out of reach for many
immigrants.

¢ Costs associated with naturalization
were already prohibitively high and
DHS should refrain from any efforts to
make naturalization and other
immigration benefits even less
accessible.

e Research from the Journal on
Migration and Human Security that
found there were approximately 9
million LPRs eligible to naturalize and
the proposed naturalization fee increase
would make naturalization unaffordable

for low-income and working-class
people.

o The Immigrant Legal Resource
Center and Stanford University’s
Immigration Policy Lab study
demonstrates current fee levels already
prevent a considerable share of low-
income immigrants from applying for
citizenship, as well as a 40 percent
increase in application rates when low-
income immigrants are given vouchers
to cover application fee costs.

e Compliance with immigration and
naturalized citizenship laws was
already an ‘“‘arduous and risky” process
and USCIS should estimate the impact
on compliance for immigrants seeking
to follow such laws.

e USCIS should implement a system
to account for individuals who cannot
afford to comply with immigration and
citizenship laws due to the proposed fee
increases.

e An analysis from the American
Immigration Council shows that the cost
of citizenship has become a systemic
barrier and the proposal would raise
naturalization fees even higher.

¢ An analysis from the Center for
Migration Studies that found 39 percent
of those eligible for naturalization live
in households with incomes below 150
percent of Federal Poverty Guidelines
(FPG) and the proposal would price out
naturalization-eligible individuals from
pursuing citizenship to the detriment of
their families and communities.

¢ A hypothetical family of four would
have to pay an additional $3,115 over a
3-year period to maintain their status
and secure citizenship.

o The ‘“road to naturalization
eligibility may be lengthy, unpredictable
and costly,” and the proposed fee
increases and changes to fee waiver
eligibility would impact immigrants
who must file concurrent applications
for spousal petitions, work
authorizations, and adjustment of status.
These changes would cost $4,680 over
a 4-year period, an amount the
commenter described as “prohibitive.”

o Existing costs for immigration
benefits already pose challenges for
immigrant families and DHS should not
increase fees by such an unprecedented
amount.

Response: DHS recognizes the
economic and societal value of
nonimmigrants, immigration, and
naturalization. DHS agrees that new
citizens and naturalization are of
tremendous economic and societal
value and generally agrees with the
points made by, and the studies cited
by, commenters. DHS is not adjusting
the USCIS fee schedule with an intent
to impede, reduce, limit, or preclude
naturalization and did not propose to

adjust the USCIS fee schedule to reduce,
limit, or preclude immigration in any
way for any specific immigration benefit
request, population, industry or group,
including members of the working class.
However, DHS must adjust the USCIS
fee schedule to recover the full cost of
providing immigration adjudication and
naturalization services. While fully
aware of the benefits that immigrants
provide to society, DHS must fund
USCIS with fees unless DHS receives a
Congressional appropriation to do so.

DHS acknowledges that the fee for
Form N-400, Application for
Naturalization is increasing by a greater
percentage than the total increase in
USCIS costs and the average increase in
fees generally. The fee for this form is
increasing more than for most other
forms because DHS has historically held
the fee for Form N—400, Application for
Naturalization, below the estimated cost
to USCIS of adjudicating the form in
recognition of the social value of
citizenship. Immigration services
provide varying levels of social benefit,
and previously DHS accounted for some
aspect of the social benefit of specific
services through holding fees below
their cost. However, in this final rule
DHS is emphasizing the beneficiary-
pays principle of user fees. This
approach means that the fee for Form
N-400 will now represent the estimated
full cost to USCIS of adjudicating the
form, plus a proportional share of
overhead costs and the costs of
providing similar services at reduced or
no charge to asylum applicants and
other immigrants. In other words, the
fee for Form N—400 will now be
determined in the same manner as most
other USCIS fees. Because DHS has held
the fee for Form N—400 below full cost
in the past, adjusting to full cost
requires an increase in excess of the
volume-weighted average increase of 20
percent. If DHS did not increase the fee
for Form N—400 this amount, other fees
would need to increase further to
generate the revenue necessary to
recover full cost, including the costs of
the N—400 not covered by its fee. DHS
believes the increase in the fee for Form
N—400 is fully justified. Finally, DHS
does not believe the new Form N-400
fee will deter naturalization or that the
new fees established in this final rule
will prevent immigrants from receiving
immigration benefits. DHS saw no or
limited decreases in the number of
benefit requests submitted after its fee
adjustments in 2007, 2010, and 2016
(e.g. N—400 filing volumes grew from
less than 600,000 in FY 2009 to
approximately 750,000 in FY 2011;
similarly, N—400 filing volumes grew
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from less than 800,000 in FY 2015 to
nearly 1 million in FY 2017). Therefore,
DHS declines to make any changes in
this final rule in response to this
comment.

Comment: One commenter stated that
the higher fees would result in fewer
clients for their advocacy organization.
As a result, the group might have to let
go of some staff. Another commenter
wrote that the proposal would harm its
city’s efforts to create a welcoming
environment for immigrants. The
commenter described programs like
Citizenship Day in Boston intended to
make immigration legal services more
accessible and said the proposal would
undermine these efforts. The proposed
fee changes and elimination of fee
waivers would harm agencies that carry
out the DOJ’s Office of Legal Access
Programs mission as those agencies
would lose clients as naturalization and
other applications become less
affordable, resulting in a reduction of
funding and potential staff layoffs. The
commenter also said these agencies
would need to change their
informational and educational materials
if the proposed rule is implemented,
resulting in increased design, printing,
and distribution costs.

A commenter stated that while it does
not provide direct social or legal
services, it frequently fields questions
from transgender individuals and their
family members, attorneys, and other
organizations about government policies
and individuals’ legal rights, including
questions about immigration. The
commenter wrote that if the proposed
rule is adopted, it will need to expend
considerable resources to comprehend
and explain changes to the public and
will see an increase in requests for
information. The commenter said USCIS
should also consider the impact of the
proposed rule on organizations like
theirs, and on organizations that provide
direct services to immigrants applying
for immigration benefits.

A commenter said the proposal would
harm its organization’s mission and
ability to sustain itself financially. The
commenter said 90 percent of its
funding comes from the State of
Washington’s allocation for the
Washington New Americans Program
and is tied to certain contractual
obligations, including that the
organization complete 1,000
naturalization applications, host various
workshop events, and screen around
2,000 green card holders for eligibility
each year, among other conditions. The
commenter said its ability to meet these
numbers and its success rate would be
adversely impacted if the proposed fee
increases and elimination of fee waivers

become finalized. One commenter wrote
that the proposal would present
challenges for non-profit organizations
providing legal assistance to low-
income immigrants because it would
reduce the number of clients who
connect with services for which they are
eligible, and would require increased
outreach by an already overworked staff.

Another commenter wrote that the
proposal would interfere with state and
local non-profit programs that provide
services to help individuals navigate the
immigration process. The commenter
said that if the proposal is implemented,
such programs in Washington State
anticipate that the increased demand for
fee reimbursement will outpace other
services. The commenter wrote that
many organizations providing
immigration services are dependent on
reasonable application fees and would
be at risk of disappearing if fees increase
above current levels. Another
commenter said the proposal would
interfere with its organizational mission
and would hamper the work done by
other non-profit entities serving
immigrant communities. The
commenter wrote that its organization is
funded primarily by city and state
grants, with specific funding attached to
specific numbers of low-income
immigrants served and that the proposal
would undermine its ability to meet
grant requirements. The commenter said
in the previous year, it had processed
hundreds of applications that it would
not have been able to file under the
proposed removal of fee waivers for
certain application types. Many
commenters wrote that the proposed fee
increases would deter immigrants from
using qualified legal services, an
outcome that the commenters stated
would complicate USCIS processing.
The commenter said that if these actors
are left unchecked, they will end up
diverting thousands of dollars away
from the agency.

Commenters said the proposed fee
increases and elimination of fee waivers
would disrupt organizations that
provide legal assistance and other
services to immigrants because of a
reduction in the number of clients
served, an inability to meet contractual
requirements, and loss of financial
support through contracts or grants. One
commenter said their city partners with
immigration legal service organizations
to help immigrants secure needed
benefits because income-based barriers
to such benefits already exist. One
commenter said their office assists 1,000
constituents annually who already face
burdens navigating the immigration
system.

Some commenters suggested that
because the fee increases will
discourage many immigrants from
utilizing qualified legal assistance to
assist with applications, USCIS will
encounter challenges and inefficiencies
in processing due to less complete or
less accurate applications being filed.
Other commenters wrote that the
proposal would increase the prevalence
of “notario” fraud and other types of
consumer fraud against immigrants,
who would be more likely to turn to
dishonest providers of legal and other
assistance due to the proposed fee
increases. Another commenter agreed
that the fee increases would decrease
immigrants’ ability to afford counsel,
and referred to a 2014 study from
Stanford Law School that found
detained immigrants were three times
more likely to win deportation cases
when they were assisted by attorneys.
The commenter also cited research from
the New York Immigrant Family Unity
Project from November 2017 that
demonstrated for every 12 individuals
who received counsel under the
organization’s ‘“‘universal representation
model,” 11 would have been deported
without access to an attorney. The
commenter concluded that non-profit
organizations that are already under-
resourced will have to step in to provide
services if immigrants lack income to
hire attorneys. Some commenters
suggested that the proposed rule would
not only impact immigrant populations,
but also legal aid organizations
providing services to such populations
and students who benefit from programs
and clinics designed to support low-
income populations.

Response: DHS recognizes the value
of the various groups that assist
individuals navigate its regulations and
forms. However, USCIS strives to
develop rules and forms that are user-
friendly, can be easily completed by the
public, and require no legal or
professional assistance. As stated before,
DHS is changing USCIS fees to recover
the costs of administering its
adjudication and naturalization
services. DHS is not changing USCIS
fees with the intent to deter requests
from low-income immigrants seeking
family unity or deterring requests from
any immigrants based on their financial
or family situation. Previous fee
adjustments had no discernible effect on
the number of benefit requests filed.
This final rule amends fee waiver
requirements and divides the Form I-
129 into multiple forms, but otherwise
makes no major changes to any
immigration benefit requests. DHS will
continue to explore efficiencies that
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improve USCIS services. DHS may
incorporate corresponding cost savings
into future biennial fee reviews and
rulemakings accordingly. Therefore,
DHS declines to make any changes in
this final rule as a result of these
comments.

Comment: One commenter cited a
Bureau of Labor Statistics study (2017—
2018), which indicates that the
unemployment rate for foreign-born
men (3.0 percent) was smaller than the
unemployment rate for native-born men
(4.2 percent), as a benefit to the United
States.

Response: DHS appreciates the
comment and agrees that foreign-born
workers are dependable employees who
are important to the U.S. economy.

6. Comments on the DACA Renewal Fee

Comment: Many commenters
generally opposed higher DACA fees.
Commenters stated:

e Current DACA fees are high and an
increase to renewal fees would make it
difficult for people to afford legal
immigration processes.

¢ It would be unjust to charge
students and families to pay more to
maintain DACA.

e Many DACA recipients are in
school, early in their careers, or have
young children, and therefore cannot
afford the fee increases.

e DACA fees would make it difficult
for individuals to renew their work
permits and they could lose the ability
to work legally in the United States. The
proposed fee increase would cause
emotional and financial hardships for
the families of DACA recipients.

e DACA fees will suppress/
undermine the DACA policy while legal
status is undetermined.

e The DACA renewal fee will
discourage DACA recipients from
seeking citizenship.

¢ High fees are the reason only
800,000 of the 1.3 million DACA-
qualified individuals have requested
DACA.

¢ The fee increases will reduce the
number of DACA recipients who are
able to renew their deferred action and
complete higher education. DACA
recipients often live paycheck-to-
paycheck and must support family
members financially. The renewal fees
already present a burden and the
proposed increase would exacerbate the
hardship.

e DACA is a prerequisite for in-state
tuition in many states, and increased
fees would cause many DACA
recipients to lose their DACA and give
up their pursuit of higher education.

e DACA has been instrumental in
helping many recipients access better

educational and professional
opportunities and better support their
families.

e Many DACA recipients have lived
in the United States since early
childhood, and this rule would place
them in danger of removal from the only
country they consider home.

e DACA recipients have, in some
cases, shown to be dedicated to serving
their communities through Teach For
America.

o Without the contributions of DACA
recipients the United States would lose
$433.3 billion in GDP and $24.6 billion
in Social Security and Medicare
contributions.

¢ DACA renewals should be funded
by increased taxes rather than by
placing the burden on DACA requestors,
who are vulnerable.

e USCIS needs to offer justification
for increasing DACA fees from an
economic standpoint.

Response: In light of the concerns
raised by commenters, as well as the
recent Supreme Court Decision in DHS
et al v. Regents of the Univ. of Cal. et
al, No. 18-587 (S.Ct. June 18, 2020),
DHS will not impose a fee for Form I-
821D. Therefore, there is no fee for Form
1-821D, Consideration of Deferred
Action for Childhood Arrivals, in this
final rule, and USCIS will not receive
revenue from Form [-821D. DHS has
removed the estimated costs and staff
directly attributable to the DACA policy
from its cost baseline used in its fee
calculations for this final rule,
consistent with past practice. See 81 FR
26903, 26914 (May 4, 2016) (explaining
that USCIS excludes from the fee
calculation model the costs and revenue
associated with programs and policies
that are temporary in nature such as
DACA). In this final rule, DHS adjusts
other fees to recover the anticipated
overhead and cost reallocation that the
NPRM associated with DACA fees,
including Forms I-765 and I-821D.

In light of the recent Supreme Court
ruling and attendant changes to DHS’
operations relating to the DACA policy
DHS will maintain the DACA fees as in
effect before the rescission on
September 5, 2017 at $410 for
employment authorization and $85 for
biometric services. New 8 CFR
106.2(a)(32)(vi).

D. Comments on Legal Adequacy of the
Rule

Comment: Multiple commenters
stated that the rule was arbitrary and
capricious, contrary to law, and in
violation of the Administrative
Procedure Act for various reasons,
summarized as follows:

o The fee increase is excessive
particularly for naturalization and
adjustment of status.

¢ Fee increases will frustrate the
substantive policies promoted in the
INA.

e The proposal was a pretext for
decreasing legal immigration.

e The fee of $2,000 to change the
status of a single family member is a
thinly veiled effort to bring the recently
enjoined public charge regulations and
health insurance proclamation to life
and circumvent the judicial injunctions
on that rule.

e In emphasizing the beneficiary-pays
principle, the rule abandons prior
motivations to tailor fees based on users’
ability to pay. The 2008 Government
Accountability Office (GAO) report to
Congress entitled, Federal User Fees: A
Design Guide, undermines USCIS’
sudden switch to the beneficiary-pays
principle, and USCIS has elevated the
beneficiary-pays principle as a pretext
for restricting and deterring legal
immigration against the will of
Congress.

e The rule’s objectives are pretextual,
and its goal of fully recovering costs is
undermined by the series of USCIS
policies and practices that increase the
agency’s costs and inefficiencies. USCIS
fails to describe alternatives to those
policies and practices in the proposed
rule.

¢ The proposed rule fails to
determine a social good that results
from equity among application fees,
with no evidence, data, or rational
connection between that good and the
stated goal of equity.

e The agency failed to adequately
describe the terms or substance of the
proposed rule in accordance with APA.

e The NPRM’s rationale and fee
increases are arbitrary because the
amount of revenue that would be
generated is much bigger than the
projected shortfall at USCIS and some
fees would increase more than others.

¢ Not all fees are being changed
proportionally or rationally, and some
fee decreases and increases appear
completely arbitrary and do not align
with the agency’s reasoning.

o The rule lacks a detailed
description of how or why the costs of
adjudication have increased so
dramatically as to necessitate such a
large fee increase.

e The rule cites to INA section 286(m)
multiple times for the Congressional
mandate that authorizes the DHS to
charge fees “‘at a level that will recover
the full costs of adjudication,” but fee
increases should be supported with
details of what those “costs” actually
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are, and they should be itemized in a
way that clearly justifies the price.

e The public has the right to know
the specific details of the projected
budget shortfall and how proposed fee
changes would be allocated to meet the
projected deficit.

e Some fee increases were larger than
others.

e It is arbitrary to eliminate fee caps
for some but not all categories, and the
rationale provided for not limiting fee
increases for some benefit requests is
inadequate. If limited fee increases were
continued for all previously limited
requests some proposed fees could
increase by as much as $1,185 with the
average of those changes being an
increase of $12 per immigration benefit
request.

e The rule contains clear and
measurable hypocrisy in that USCIS
claims that prior policy must fall in the
face of the agency’s newfound
insistence on the “beneficiary-pays
principle,” but it violates this principle
for certain form types because USCIS
proposes to maintain a 5 percent limit
on fee increases without specific
justification for each.

e The proposed rule’s invocation of
the “beneficiary-pays principle” is not
made in good faith in that USCIS is still
willing to support subsidies for some
users (e.g., adoptive parents and
religious institutions) and even a high
premium on others (e.g., ‘‘regional
center” investment groups).”’regional
center’”’ investment groups).

e Contrary to DHS’s rationales for the
rule, increased fees will not improve
USCIS’ efficiency or allow the agency to
provide better service to applicants.

Response: INA section 286(m), 8
U.S.C. 1356(m) authorizes DHS to
recover the full cost of providing
immigration adjudication and
naturalization services, including the
cost of services provided at reduced or
no charge to asylum applicants and
other immigrants through the USCIS fee
schedule. This final rule complies with
the INA, as DHS estimated the cost of
providing immigration adjudication and
naturalization services over the biennial
period and adjusts USCIS’ fee schedule
to recover those costs. DHS has
explained its rational basis for adjusting
USCIS fees in the proposed rule and this
final rule. The docket and
administrative record document the
bases for the changes and show that the
fee adjustments in this final rule are not
motivated by any purpose other than
those expressly stated in this
rulemaking. This final rule intends to
recover the estimated full cost of
providing immigration adjudication and
naturalization services and is not a

pretext to implement the Inadmissibility
on Public Charge Grounds final rule, as
indicated by a commenter. DHS notes
that the Public Charge final rule was
implemented nationwide on February
24, 2020, after the Supreme Court of the
United States stayed the last remaining
injunction on that final rule on February
21, 2020.

This final rule also complies with the
APA. DHS issued an NPRM in the
Federal Register on November 14, 2019,
and a Supplemental Notice on
December 9, 2019. DHS accepted public
comments on the proposed rule through
February 10, 2020. DHS fully
considered the issues raised in the
public comments and made some
adjustments in response, as detailed in
responses throughout this final rule.

DHS disagrees with commenters’
assertions that the fees established in
this final rule are unjustified because
the fees differ in amount or are not
being changed ‘““proportionally.” In most
instances, DHS sets the fees based on
the estimated full cost of providing the
relevant immigration adjudication or
naturalization service. Some services
cost USCIS more to provide than others,
resulting in fees that differ in relation to
how costly the applicable service is.
Furthermore, the costs to USCIS of
providing a given service may evolve
over time in a manner that is different
than the cost of providing another
service. Thus, when DHS adjusts the
USCIS fee schedule, not all fees are
adjusted “proportionally.” For example,
as DHS explains in the NPRM and
elsewhere in this rule, DHS determined
that it would be appropriate to limit the
fee increase for several forms while not
limiting the fee increase for other forms
to reduce the cost burden placed upon
other fee-paying applicants, petitioners,
and requestors.

DHS reiterates that this final rule
complies with the all current laws.
Therefore, DHS declines to make
changes in this final rule in response to
these comments.

Comment: Numerous issues permeate
the NPRM and result in such a vague
rule change as to invalidate the entire
proposal. The NPRM fails to disclose
the actual weighted average fee increase
or fee increases associated with
individual form types and many
unrelated changes are proposed without
supporting documentation for each of
these proposed changes. The commenter
wrote that other open-ended language in
this proposal also improperly subverts
the legal requirements of this notice
process by granting exclusive powers to
the Attorney General to set such fees
and fee waiver regulations and create
such USCIS forms without future public

notices. The commenter wrote that other
open-ended language in this proposal
also improperly subverts the legal
requirements of this notice process by
granting exclusive powers to the
Attorney General to set such fees and
fee waiver regulations and create such
USCIS forms without future public
notices.

Response: DHS has provided
sufficient details of the bases for the fee
adjustments in the NPRM, this final
rule, and supporting documentation. As
clearly stated earlier, the INA authorizes
the use of fees for funding USCIS.
However, the law does not prescribe a
method for USCIS fee setting. As
explained in the supporting
documentation that accompanies this
final rule, USCIS follows guidance
provided by OMB Circular A-25 and
has leveraged an ABC methodology in
the last five fee reviews. USCIS’ use of
commercially available ABC software to
create financial models has enabled it to
align with the Federal Accounting
Standards Advisory Board’s (FASAB’s)
Statement of Federal Financial
Accounting Standards Number 4 on
managerial cost accounting concepts,
which provides guidelines for agencies
to perform cost assignments in the
following order of preference: (1)
Directly tracing costs wherever feasible
and economically practicable; (2)
Assigning costs on a cause-and-effect
basis; or (3) Allocating costs on a
reasonable and consistent basis.2”

USCIS is a worldwide operation of
thousands of employees with myriad
responsibilities and functions. The
commenter’s expectations of absolute
precision are unattainable for setting the
fees for such a large organization that
provides a wide range of services and
immigration benefit requests. DHS has
provided rational connection to the law,
its needs, policy choices, calculations,
and fees established in this final rule,
even if the rational basis may require
following mathematical calculations
and defensible estimates.

DHS declines to make changes in this
final rule in response to the comment.

Comment: Some commenters said that
the excessive fee increase and limiting
fee waivers would indirectly make
wealth a dispositive requirement for
immigration benefits, effectively
adopting a “wealth test” for citizenship
and similar immigrant benefits that will
deter non-citizens from seeking lawful
immigration status in violation of the
INA and which the legislature never

27 FASAB, Statement of Federal Financial
Accounting Standards 4, available at http://
files.fasab.gov/pdffiles/handbook_sffas_4.pdf (last
viewed 03/06/2020).
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intended. A commenter said DHS’s
proposal to eliminate most fee waivers
and exemptions, coupled with dramatic
fee hikes for most immigrants, breaks
from decades of executive practice and
ignores clear Congressional intent to
create a fair and accessible immigration
system. The commenter said DHS has
declined, despite congressional
requests, to consider the effect of
eliminating reduced fees on applicants
for naturalization or to maintain fee
waivers for such apglicants.

A commenter said USCIS’ policy of
recovering the full cost of application
processing is a choice, not a legal
requirement. Specifically, the
commenter said USCIS cites INA
section 286(m), 8 U.S.C. 1356(m) as the
basis of its policy, but this section states
merely that the agency “may be set at
a level that will ensure recovery of the
full costs of providing all such
services.” Therefore, the statute is
permissive, not mandatory. The
commenter went on to say that USCIS
also cites OMB Circular A-25, but this
document is only policy guidance that
lacks the force of law and, by its own
terms, provides for exceptions to this
general policy. The commenter also said
that since USCIS has used its discretion
to set fees for several forms at levels that
would not recover its full costs, it
should go further in shifting costs away
from applications that would help
working immigrant families acquire,
maintain, or document lawful status and
citizenship. Similarly, another
commenter said USCIS is not required
by law to recover its costs on the backs
of applicants, many of whom are low-
income; the relevant section of the INA
is permissive, not mandatory.

A commenter said the proposed rule
ignores Congressional intent, citing a
2018 House Appropriations Committee
report (H. Rep. No. 115-948) and the
bipartisan, bicameral conference report
accompanying the omnibus
appropriations act for Fiscal Year 2019
(H. Rep. No. 116-9), both of which
stated that “USCIS is expected to
continue the use of fee waivers for
applicants who can demonstrate an
inability to pay the naturalization fee.
USCIS is also encouraged to consider
whether the current naturalization fee is
a barrier to naturalization for those
earning between 150 percent and 200
percent of the federal poverty guidelines
(FPG), who are not currently eligible for
a fee waiver.” Although the NPRM
states that “USCIS appreciates the
concerns of this recommendation and
fully considered it before publishing
this proposed rule,” the commenter said
USCIS provides no evidence that it
either “appreciates” or “fully

considered” these directives from
Congress. Instead, the commenter said
the agency is eliminating fee waivers
and naturalization fee reductions in
direct contravention of Congressional
will. A couple of other commenters also
cited the same Congressional directives,
stating that DHS has ignored these
directives without rational explanation.

Another commenter said that, by
solely focusing on “full cost recovery”
regardless of an immigrant’s ability to
pay and under the false pretense of
equity, DHS is restricting immigration to
only those who can afford it. The
commenter said this is a ““backhanded
attempt” to introduce a merit-based
immigration system without legislation.
The commenter said Congress has
already shown it does not wish to enact
a merit-based immigration system and
the DHS should not be able to go around
the will of Congress. Similarly, another
commenter said the changes serve to
circumvent Congressional oversight of
the immigration system by effectively
eliminating statutory paths to
immigration status by making them
unaffordable and inaccessible to those
who qualify.

Another commenter said these fees
would effectively impose a means test
for U.S. residence and citizenship, and
that these immigration benefits is of
such importance that any related policy
should be determined by Congressional
legislation. A commenter said a limit
should be placed on USCIS’ ability to
raise fees without Congressional
approval, concluding that such policies
should only be passed by Congressional
authority.

A commenter said the administration
is attempting to reshape American
immigration policy, ignoring Congress’
plenary power and attempting to make
the immigration process established by
Congress inaccessible to eligible
immigrants. Similarly, another
commenter said USCIS is imposing
financial tests cloaked under the rule-
making process to reshape the
demographics of the American society
by excluding those who are not wealthy
and asylum-seekers who are largely
from Central America, Latin America,
Africa, and Asia.

A commenter said the rule would
significantly deter family-based
immigration, contrary to Congressional
intent. The commenter said that the
effect of the rule will promote
employment-based immigration at the
expense of family-based immigration
because immigrants who arrive on
employment-based visas are typically
well-educated, can speak English
proficiently, have sufficient assets, and
have solid employment prospects. The

commenter said the effect of the
proposed rule will be to favor wealthy
or higher-skilled immigrants over
families, and in turn reverse over a half
century of bedrock immigration policy
in the United States. The commenter
concluded that Congress did not
delegate DHS the authority to
implement such sweeping reform of our
immigration laws.

Another commenter said Congress
needs a clear expenditure plan in order
to monitor if the funds are being used
as warranted, which is not present in
the current proposal. Similarly, a
commenter said the proposed fee
schedule is inconsistent with statutory
framework because it lacks a valid
analysis as to how the proposal might
achieve the policy objectives it
“allegedly would further.”

Response: DHS adjusts the fees for
immigration benefit requests in this
final rule to recover the estimated full
cost of providing immigration
adjudication and naturalization
services, as provided by law. In
adjusting the fees, DHS is not imposing
a “wealth test”” or otherwise attempting
to erect barriers to immigration and
rejects any implication that its
justifications for adjusting the fees are
pretexts to obscure any other
motivation.

INA section 286(m), 8 U.S.C. 1356(m)
authorizes DHS to recover the full cost
of providing immigration adjudication
and naturalization services, including
the cost of services provided at no
charge to asylum applicants and other
immigrants through the USCIS fee
schedule. This final rule complies with
the INA, as DHS estimated the cost of
providing immigration adjudication and
naturalization services over the biennial
period and adjusts USCIS’ fee schedule
to recover those costs.

This final rule also complies with the
APA. DHS issued an NPRM in the
Federal Register on November 14, 2019,
and a Supplemental notice on December
9, 2019. DHS accepted public comments
on the proposed rule through February
10, 2020. DHS fully considered the
issues raised in the public comments
and made some adjustments in
response, as detailed elsewhere in this
final rule. DHS provides responses to
those comments in this final rule.

Comment: One commenter stated that
the proposed rule was not ripe for
comment, because DHS did not provide
a final, definitive set of fees but instead
provided a range of potential outcomes
that were possible.

Response: DHS disagrees that the
proposed rule was not ripe for
comment. DHS provided multiple
options for proposed fee schedules and
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explained that the final outcome would
be one of the proposed scenarios or
another outcome within the range of the
alternatives proposed. The fee schedule
adopted in this final rule falls within
the range of outcomes DHS provided in
the NPRM. The policies implemented in
this final rule are identical to, or are
logical outgrowths of, those contained
in the NPRM.

The intent of the comment period
provided under the APA is to allow
agencies to consider public feedback on
proposed rules and make changes as
appropriate. Because a single change
made in response to public comments
may affect multiple fees, it is impossible
to provide a final set of fees in an NPRM
unless it were to be adopted without
any modification, thereby negating the
value of public feedback. Therefore, the
NPRM was fully ripe for public
comment, and DHS declines to make
any adjustments in response to this
comment.

Comment: Two commenters wrote
that the NPRM has no force or effect
because Mr. Wolf does not have a valid
legal claim to the office of DHS
Secretary. The commenters detailed the
required line of succession required by
Executive Order 13753 after the
departure of Secretary Nielsen, which
according to the commenters should not
have led to Mr. McAleenan. The
commenters then stated that, even if
President Trump lawfully departed from
E.O. 13753 when Mr. McAleenan was
designated, his authority was limited to
210 days under the Vacancies Act, but
Mr. McAleenan purported to serve as
Acting Secretary for a year and a half.
The commenters stated that, because
Mr. Wolf’s appointment to Secretary
was a result of Mr. McAleenan’s
unlawful amendment to the order of
succession, Mr. Wolf has no valid legal
claim to the office of the Secretary, and
the action he has taken in promulgating
the proposed rule shall have “no force
or effect.”

Similarly, other commenters said the
rule violates the Appointments Clause
and the Federal Vacancies Reform Act
(FVRA) because it was promulgated
under the unlawful authority of
Kenneth Cuccinelli. The commenters
detailed the requirements of the FVRA
and the succession line leading to Mr.
Cuccinelli’s appointment. The
commenters concluded that, since Mr.
Cuccinelli has not succeeded to the
Acting Director of USCIS position
pursuant to the FVRA, his designation
was void, and thus, the rule that was
proposed under his purported authority
should have ‘“no force or effect” and its
adoption would be unlawful.

Another commenter said it is
improper to issue a significant rule
when the authority of DHS and USCIS
leadership is in question. The
commenter said the significant changes
proposed are egregious when the agency
lacks confirmed leadership to exercise
authority pursuant to the law. The
commenter wrote that legal challenges
to the authority of agency leadership are
currently pending and a letter from the
House Committee on Homeland
Security to the GAO that questions the
legality Chad Wolf’s appointment as
Acting DHS Secretary and Kenneth
Cuccinelli’s appointment as Senior
Official Performing the Duties of the
Deputy Secretary. The commenter wrote
that the lack of responsible authorities
makes it inappropriate for the agency to
make the radical and untested policy
shifts it proposes.

Response: DHS disagrees that Mr.
Cuccinelli was unlawfully appointed in
violation of the Appointments Clause or
the Federal Vacancies Reform Act. In
any event, it is unnecessary to discuss
the merits of Mr. Cuccinelli’s
appointment, because the proposed rule
only proposed changes to DHS
regulations and requested comments. It
did not effectuate any change that
would be amount to a final action taken
by Mr. Cuccinelli or any DHS official. In
addition, neither the NPRM nor this
final rule were signed by Mr. Cuccinelli.
Thus, while DHS believes that Mr.
Cuccinelli is lawfully performing the
duties of the Director of USCIS and
using the title Senior Official
Performing the Duties of Director of
USCIS, and the Senior Official
Performing the Duties of the Deputy
Secretary of Homeland Security,
whether that is true is immaterial.

The NPRM was signed by Kevin K.
McAleenan and this final rule is signed
by Chad F. Wolf, both as Acting
Secretary of Homeland Security.
Contrary to the comment, Secretary
Wolf is validly acting as Secretary of
Homeland Security. Under INA section
103(a)(1), 8 U.S.C. 1103(a)(1), the
Secretary of Homeland Security is
charged with the administration and
enforcement of the INA and all other
immigration laws (except for the
powers, functions, and duties of the
Secretary of State and Attorney
General). The Secretary is also
authorized to delegate his or her
authority to any officer or employee of
the agency and to designate other
officers of the Department to serve as
Acting Secretary. See 8 U.S.C. 103 and
6 U.S.C. 113(g)(2). The HSA further
provides that every officer of the
Department ‘‘shall perform the
functions specified by law for the

official’s office or prescribed by the
Secretary.” 6 U.S.C. 113(f).

On April 9, 2019, then-Secretary
Nielsen, who was Senate confirmed,
used the authority provided by 6 U.S.C.
113(g)(2) to establish the order of
succession for the Secretary of
Homeland Security. This change to the
order of succession applied to any
vacancy. Exercising the authority to
establish an order of succession for the
Department pursuant to 6 U.S.C.
113(g)(2), superseded the FVRA and the
order of succession found in E.O. 13753.

As a result of this change and
pursuant to 6 U.S.C. 113(g)(2), Mr.
McAleenan, who was Senate confirmed
as the Commissioner of CBP, was the
next successor and served as Acting
Secretary without time limitation.
Acting Secretary McAleenan was the
signing official of the proposed rule.
Acting Secretary McAleenan
subsequently amended the Secretary’s
order of succession pursuant to 6 U.S.C.
113(g)(2), placing the Under Secretary
for Strategy, Policy, and Plans position
third in the order of succession below
the positions of the Deputy Secretary
and Under Secretary for Management.
Because these positions were vacant
when Mr. McAleenan resigned, Mr.
Wolf, as the Senate confirmed Under
Secretary for Strategy, Policy, and Plans,
was the next successor and began
serving as the Acting Secretary.
Therefore, both the NPRM and this final
rule were lawfully signed by the Acting
Secretary of Homeland Security.

Comment: A commenter opposed the
proposal because it would result in
family separation and would run
counter to the family-based immigration
system Congress intended to create
through the INA. Another commenter
wrote that the proposal conflicts with
the principle of family unity because it
interferes with the right to choose to live
with family members and disrupts the
INA’s goal of family unity.

Response: In adjusting the USCIS fee
schedule in this final rule, DHS
complies with all relevant legal
authorities. DHS does not intend to
erect barriers to family unity or
reunification. This final rule adjusts the
USCIS fee schedule to recover the
estimated full cost of providing
immigration adjudication and
naturalization services.

DHS declines to adjust this final rule
in response to these comments.

Comment: A commenter wrote that
the proposed transfer of $112.3 million
in IEFA ICE fees violates the
Appropriations Clause of the
Constitution. The commenter wrote that
the use of the IEFA to fund any
activities of ICE circumvented the
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Appropriations Clause and other laws
that prohibit the transfer of funds
without statutory authorization.
Another commenter wrote that
enactment of the FY 2020
appropriations package in December
clarified USCIS’ understanding of its
Congressional mandate and spending
authority, but that the agency had failed
to acknowledge this package in its
January 2020 notice regarding the fee
proposal. The commenter wrote that
funding provided by Congress in that
bill should have resolved open
questions about the fee schedule, and
that USCIS’ failure to propose a fee
schedule based on ‘“no transfer of
funding” in its January 2020 notice
precludes the public from providing
fully informed feedback.

Response: DHS is not moving forward
with the proposed transfer of IEFA
funds to ICE in this final rule. Please see
the ICE Transfer Section (Section III.L)
of this final rule for more information.

Comment: Multiple commenters
requested that DHS extend the public
comment period to 60 days to allow
more time to review the proposed rule
and to develop responses. Commenters
stated that the length of the NPRM was
greater than that of earlier fee rules, but
commenters had less time to respond to
this rule. Multiple commenters
suggested that the timing of the
comment period over multiple holidays
hindered the ability of the public to
respond to the proposed rule.

Response: DHS understands that the
general policy of the Executive Branch
is that agencies should afford the public
a meaningful opportunity to comment
on any proposed regulation, which in
most cases should include a comment
period of not less than 60 days, for rules
that are determined to be significant by
OMB’s Office of Information and
Regulatory Affairs (OIRA). See E.O.
12866, Regulatory Planning and Review,
58 FR 51735 (Oct 4, 1993), Sec. 6(a)(1).
(E.O. 12866). However, circumstances
may warrant a shorter comment period
and the minimum required by the APA
is 30-days. 5 U.S.C. 553(d). On January
24, 2020, DHS reopened the comment
period for an additional 15-days and
accepted public comments through
February 10, 2020. See 85 FR 4243.
Thus, the public was provided a
comment period of 61 days to review
the NPRM, revised information
collections, supporting documents,
other comments, and the entire docket
contents. In addition, comments
received between December 30, 2019,
and January 24, 2020, were also
considered. As a result, although in
three separate notices, the public was
afforded more time to comment than

required by E.O. 12866, the APA, and
the Paperwork Reduction Act (PRA).

Comment: One commenter wrote that
USCIS promised to provide public
review of its cost model software;
however, it did not provide access when
the commenter reached out to the
provided contact. Later, that same
commenter along with several other
commenters submitted a comment that
referenced a February 3, 2020, meeting
during which USCIS hosted a
demonstration of its ABC cost-modeling
software, as promised in the original
proposed rule. A commenter wrote that
USCIS gave stakeholders just one week
to write comments on the cost-
assignment software before the end of
the comment period. The commenter
said USCIS should never force
stakeholders to review and provide a
formal response to a complex financial
proposal within the space of just one
week, and it should not impose such an
impossible deadline upon analysis of a
sophisticated tool that is the foundation
of the rule. A commenter asked why the
public’s ability to provide informed
comment on the software was unfairly
limited to an in-person demonstration
with no phone or online access,
asserting that the process limited the
ability of stakeholders to request and
analyze relevant information. Another
commenter also said USCIS’
presentation did not allow meaningful
public engagement. Another commenter
wrote that none of the information
received was made available to the rest
of the public, which the commenter said
would have generated additional
important perspectives.

Response: DHS met all requirements
under the APA in affording commenters
who requested a meeting with DHS to
review the ABC software the
opportunity to provide public
comments. The public was offered a
chance to meet with USCIS experts and
review the software and every party
who requested an appointment to
review the software was provided an
appointment and a review. DHS did not
provide additional time beyond the end
of the public comment period for the
meeting participants to provide
feedback because doing so would have
advantaged the feedback of those
commenters relative to the rest of the
public.

DHS declines to make changes in this
final rule in response to the comment.

Comment: A commenter said DHS has
not complied with the Treasury General
Appropriations Act by failing to assess
whether the proposed rule strengthens
or erodes the stability or safety of the
family, increases or decreases
disposable income or poverty of families

and children, and is warranted because
the proposed benefits justify the
financial impact on the family.
Response: As stated in the Family
Assessment Section of this final rule
(Section IV.H), DHS does not believe
that this rulemaking will have a
negative financial impact on families.
DHS disagrees with commenter’s
assertions about the effects of the
proposed fees and does not agree that
the data provided by the commenter
indicates that the fees established in this
final rule will affect the financial
stability and safety of immigrant
families. As stated elsewhere in
response to similar comments, based on
the number of filings received after past
fee increases, DHS does not anticipate
that the fees would affect application
levels or that it will create barriers to
family reunification or stymie
noncitizens seeking to adjust their status
or naturalize. DHS must have sufficient
revenue to operate USCIS or its service
to all people who file immigration
benefit requests could suffer, persons
who are not eligible could improperly
be approved for a status, or a person
who wants to harm the United States
and its residents may not be properly
vetted. Thus, the benefits of the fees
outweigh the costs they impose.

E. Comments on Fee Waivers

Comment: Many commenters, without
providing substantive rationale or
supporting data, stated that they oppose
the elimination of fee waivers in the
rule. Some commenters stated that fee
waivers are a matter of public policy
and reflect American values. The
commenters further stated that the rule
would increase dependence on debt to
finance applications, the fees are
already difficult to pay, and this change
will allow only affluent individuals and
families to immigrate legally.
Commenters indicated that the
elimination of almost all fee waivers
would cause a substantial burden and
prevent large numbers of people from
accessing immigration relief and
submitting a timely application, and
even force applicants to forgo the
assistance of reputable and licensed
counsel in order to save money to pay
the fees.

Commenters also stated that fee
waivers should continue to be available
for low-income individuals and their
elimination would result in financial
hardship for immigrant and mixed-
status families, resulting in immigrants
delaying or losing immigration status
due to financial considerations.
Commenters also discussed the benefits
of fee waivers to immigrants, including
helping families to improve their
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stability, to financially support
themselves, and to fully integrate into
their communities while allowing them
to allocate funds for higher education.
Commenters further stated that fee
waivers help families be secure, stable,
and financially stronger, and help them
integrate into their communities.
Commenters stated that the proposed
fee increases and elimination of fee
waivers would prevent many
individuals and families from engaging
with the legal immigration system,
including putting benefits such as
naturalization, lawful permanent
residence, and employment
authorization out of reach for people
who face financial hardship and low-
income individuals by serving as a
“metaphorical border wall.”
Commentators indicated that fee
waivers are commonly used by low-
income and vulnerable immigrants,
especially students and their families,
and the rule would leave essential
immigration benefits accessible
primarily to the affluent.

A commenter disagreed with USCIS’
statement in the NPRM that changes in
fee waiver policy would not impact
application volume because research
suggests price increases for
naturalization applications are a
significant barrier for lower income
noncitizens. Another commenter
provided data from several sources and
wrote that immigrants tend to have
higher rates of poverty and that fee
waivers are an important asset for
immigrants looking to maintain legal
status. Another commenter stated that
fee waivers serve to permit those with
an “‘inability to pay” the same
opportunity as others and denying
access to fee waivers divides the
“opportunity pool.” Another
commenter wrote that applicants may,
instead of going into debt, have to forego
other expenses such as housing,
childcare, transportation, and healthcare
in order to apply. A commenter wrote
that the elimination of fee waivers
would force families to forego
necessities such as food, shelter,
transportation, education, and
healthcare to pay for proof of lawful
status that allows them to work. A
commenter wrote that USCIS
eliminating the fee waiver altogether for
non-humanitarian applications directly
contradicts USCIS’ previous statements
regarding the revision to Form [-912.

Response: To align fee waiver
regulations more closely with the
beneficiary-pays principle, DHS
proposed to limit fee waivers to
immigration benefit requests for which
USCIS is required by law to consider a
fee waiver. See proposed 8 CFR 106.3.

DHS acknowledges that this is a change
from its previous approach to fee setting
and believes that these changes will
make USCIS’ fee schedule more
equitable for all immigration benefit
requests by requiring fees to be paid
mostly by those who receive and benefit
from the applicable service.
Additionally, DHS believes that making
these changes to the fee waiver policy
would ensure that fee-paying applicants
do not bear the costs of fee-waived
immigration benefit requests. DHS does
not agree that individuals will be
prevented from filing applications or
receiving immigrant benefits.

DHS provided notice in its FY 2016/
2017 USCIS fee rule that in the future
it may revisit the USCIS fee waiver
guidance with respect to what
constituted inability to pay under the
previous regulation, 8 CFR 103.7(c). See
U.S. Citizenship and Immigration
Services Fee Schedule, Proposed Rule,
81 FR 26903-26940, 26922 (May 4,
2016). INA section 286(m), 8 U.S.C.
1356(m) authorizes, but does not
require, that DHS set fees to recover the
full cost of administering USCIS
adjudication and naturalization
services. That statute also authorizes
setting such fees at a level that will
recover the costs of services provided
without charge, but it does not require
that DHS provide services without
charge.

DHS declines to make changes in this
final rule in response to these
comments.

Comment: Several commenters stated
that USCIS has neither explained its
significant departure from its prior
reasoning and practice nor satisfactorily
justified limiting fee waivers for
naturalization and several other
application categories. A commenter
stated that the proposed changes
concerning fee waivers represents such
a ‘“‘massive and inadequately explained
shift in policy” that it would create a
crippling burden on low-income
immigrants compounded with previous
recent fee waiver changes.

Response: DHS understands that the
NPRM and this final rule represent a
change from previous guidance on fee
waivers. Due to the cost of fee waivers
and inconsistency of current regulations
with the beneficiary-pays principle
emphasized in the NPRM and this final
rule, DHS is limiting fee waivers to
immigration benefit requests for which
USCIS is required by law to consider a
request or where the USCIS Director
exercises favorable discretion as
provided in the regulation, as well as a
few other instances. In addition, DHS is
allowing fee waivers for certain
associated humanitarian programs

including petitioners and recipients of
SIJ classification and those classified as
Special Immigrants based on an
approved Form I-360 as an Afghan or
Iraqi Translator or Interpreter, Iraqi
National employed by or on behalf of
the U.S. Government, or Afghan
National employed by or on behalf of
the U.S. government or employed by the
International Security Assistance
Forces. Although these changes do limit
the number of people eligible for fee
waivers, as previously discussed, the
changes also limit increases to fees for
forms that previously had high rates of
fee waiver use.

Comment: Some commenters
provided information specific to a
geographic area or political subdivision.
One commenter added that reductions
in fee waivers would in turn cause
sweeping consequences to applicants,
safety net programs, and state and
county economies. One commenter
wrote that the proposal would
significantly harm New York as a whole
because fee waivers allow indigent and
low-income immigrants to obtain lawful
status, which puts them on the path to
social and economic security. The
commenter cited data showing that New
York’s immigrants account for $51.6
billion of the State’s tax revenue and
stated that New York would lose much
needed support if fewer immigrants are
unable to legally work and live in the
United States. Another commenter cited
data showing that immigrant-led
households in Oregon paid $1.7 billion
in federal taxes and over $736.6 million
in State taxes and stated that the
proposed change would prohibit many
of these immigrant from fully
participating in their local economies.
Another commenter calculated the costs
a family with an income of 150 percent
of the FPG level would face living in
Boston, writing that fee waivers are vital
to such families maintaining their
immigration status or naturalizing.

Response: DHS disagrees that the fee
waiver regulations in this final rule
would prohibit immigrants from
participating in local and state
economies or affect safety net programs.
This final rule does not prevent any
person from submitting a benefit request
to USCIS or prohibit immigrants from
obtaining services or benefits from state
or local programs. DHS declines to make
changes in this final rule in response to
this comment.

Comment: Another commenter stated
that limiting fee waivers would result in
a greater number of applicants delaying
submitting applications due to financial
hardship. The commenter wrote that
applicants would therefore live without
authorization for which they are
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lawfully eligible for a longer time
period, resulting in negative impacts to
their financial and emotional security.

Response: DHS acknowledges that the
changes in the fee waiver provisions
may impose a burden on applicants who
may have previously been eligible for a
fee waiver. However, DHS does not have
data indicating that individuals will
delay submitting applications and
petitions in response to the fee waiver
policy changes. USCIS accepts credit
cards to pay for a USCIS request sent to
one of the USCIS Lockboxes. While DHS
acknowledges that the use of a credit
card may add interest expenses to the
fee payment, a person can generally use
a debit or credit card to pay their benefit
request fee and does not have to delay
their filing until they have saved the
entire fee. DHS declines to make
changes in this final rule in response to
this comment.

Comment: A few commenters said
that eliminating fee waivers is a racist
attempt to prevent immigration from
poorer countries. Commenters indicated
that eliminating fee waivers would be
discriminatory against immigrants who
have limited incomes, who are willing
to work for everything they get, want a
better life for their children, desire to
improve their communities, and the rule
would put immigration benefits out of
reach for people who face financial
hardship.

Response: DHS changes to fee waiver
availability in this rule have no basis in
race or discriminatory policies. DHS is
not limiting fee waivers to discriminate
against any group, nationality, race, or
religion, to reduce the number of
immigrants, or limit applications for
naturalization. Rather, the change is to
alleviate the increase of fees for other
applicants and petitioners who must
bear the cost of fee waivers as
previously discussed. DHS does not
anticipate a reduction in receipt
volumes because of the fee waiver
policy changes. DHS declines to make
changes in this final rule in response to
these comments.

Comment: A few commenters stated
that the curtailment of fee waivers
disregards a Senate Appropriations
Committees’ directive that USCIS was to
“report on the policies and provide data
on the use of fee waivers for four fiscal
years in 90 days,” which is not provided
in the NPRM.

Response: DHS has previously
provided the required reports to
Congress. The Congressional reporting
requirements do not include a limit on
USCIS fees or limit the authority of DHS
to provide discretionary fee waiver
eligibility criteria or guidelines. They
also do not require publication in the

NPRM or the Federal Register as the
commenter implies. Therefore, DHS
does not believe this final rule
disregards the directive for reporting to
Congress and declines to make changes
in this final rule in response to these
comments.

1. Limits on Eligible Immigration
Categories and Forms

Comment: Many commenters stated
that USCIS should maintain fee waivers
for all current categories and that the
proposed fee waiver changes would
make essential benefits such as
citizenship, green card renewal, and
employment authorization inaccessible
for low-income immigrants.

Response: DHS has always
implemented USCIS fee waivers based
on need and since 2007, has precluded
fee waivers for individuals that have
financial means as a requirement for the
status or benefit sought. See Adjustment
of the Immigration and Naturalization
Benefit Application and Petition Fee
Schedule; Proposed Rule, 72 FR 4887—
4915, 4912 (Feb 1, 2007). As discussed
in the NPRM, under the ability-to-pay
principle, those who are more capable
of bearing the burden of fees should pay
more for the service than those with less
ability to pay. See 84 FR 62298. IEFA
fee exemptions, fee waivers, and
reduced fees for low income households
adhere to this principle. Applicants,
petitioners, and requestors who pay a
fee cover the cost of processing requests
that are fee-exempt, fee-waived, or fee-
reduced. For example, if only 50 percent
of a benefit request workload is fee-
paying, then those who pay the fee will
pay approximately twice as much as
they would if everyone paid the fee. By
paying twice as much, they pay for their
benefit request and the cost of the same
benefit request for which someone else
did not pay.

In prior years, USCIS fees have given
significant weight to the ability-to-pay
principle by providing relatively liberal
fee waivers and exemptions and placing
the costs of those services on those who
pay. In the FY 2016/2017 fee rule, DHS
noted that the estimated annual dollar
value of waived fees and exemptions
has increased markedly, from $191
million in the FY 2010/2011 fee review
to $613 million in the FY 2016/2017 fee
review. See 81 FR 26922 and 73307.
DHS set the fees in the FY 2016/2017
fee rule based on those estimates of the
level of fee waivers and exemptions by
increasing other fees accordingly. To the
extent that waivers and exemptions
exceed the estimates used to calculate
fees, USCIS forgoes the revenue. While
DHS acknowledges that the fee
adjustments established in this final

rule are not insubstantial to an applicant
of limited means, DHS does not believe
that they make immigration benefits
inaccessible to low income applicants.
Thus, DHS will not shift the costs from
all low-income applicants to other fee-
paying applicants and petitioners in this
final rule.

DHS declines to make changes in this
final rule in response to these
comments.

a. Categories or Group of Aliens

Comment: A commenter stated that
while USCIS may claim it is not
required to waive any fees for
vulnerable applicants such as the
disabled and elderly, federal laws, such
as the Americans with Disabilities Act
(ADA) and Rehabilitation Act, do
require that fees and benefits are kept
within reach of protected and
vulnerable populations.

Response: DHS disagrees with the
commenter’s assertion. Section 504 of
the Rehabilitation Act, applicable to
USCIS, provides that qualified
individuals with a disability shall not be
excluded from the participation in,
denied the benefits of, or be subjected
to discrimination under any program or
activity conducted by a federal
executive agency. USCIS immigration
benefit request fees are generally
applicable and do not violate that
provision. Congress did not specifically
provide for an immigration benefit
request fee exemption or waiver for
individuals with disabilities. DHS
generally does not assess fees to
applicants for any accommodations
requested by the applicants for physical
access to USCIS facilities when required
for interviews, biometrics submission,
or other purposes. Therefore, the USCIS
fee schedule established in this final
rule does not violate the Rehabilitation
Act. The ADA does not generally apply
to USCIS programs, but to the extent
that it provides guidance on the
expectations for a Federal agency’s
accommodations for a qualified
individual with a disability, the fees
that DHS is establishing in this final
rule also fully comply with the ADA.

DHS declines to make changes in this
final rule in response to these
comments.

Comment: Commenters stated that the
proposed limits on fee waivers would
threaten disabled immigrants and deny
them access to citizenship. The
commenter wrote that disabled lawful
permanent residents rely on
Supplemental Security Income (SSI),
but that LPRs must naturalize within 7
years to sustain this benefit. The
commenter stated that removing the
naturalization fee waiver would drive
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these disabled LPRs to homelessness
and desperation, with negative societal
consequences and no benefit. A
commenter added that LPRs with
disabilities lose SSI benefits 7 years
after their entry, and, thus, that the
proposed rule could deny members of
this population access to basic
necessities. A commenter wrote that
citizens are eligible for SSI, but such
benefits are only available to some non-
citizens for up to seven years. The
commenter wrote that the increase in
naturalization fees would “create an
insurmountable barrier” for disabled
non-citizens to naturalize, and thus
creates a “finite timeline”” during which
a non-citizen can receive important
needed benefits like SSI.

Response: DHS disagrees that
removing the application for
naturalization fee waiver would drive
disabled applicants into homelessness,
despair, or deny them access to
citizenship. Normally, if an applicant
entered the United States on or after
August 22, 1996, he or she is not eligible
for SSI for the first 5 years as a lawfully
admitted permanent resident, unless he
or she is a qualified alien, as provided
under the Personal Responsibility and
Work Opportunity Reconciliation Act of
1996 (PRWORA).28 Some categories of
aliens who are eligible, including
asylees and refugee, may be limited to
a maximum of 7 years of SSI. Generally,
an alien may apply for naturalization
after 5 years as an LPR. This final rule
does not prohibit eligible aliens from
obtaining SSI benefits or naturalizing.
DHS declines to make changes in this
final rule in response to these
comments.

Comment: Commenters stated that fee
waivers should be available for both
affirmative and defensive asylum
seekers. One commenter stated that DHS
failed to justify its decision to forgo fee
waivers for asylum applications, since
the agency did not analyze data from
other fee waiver processes to determine
whether the fee waivers would offset the
cost recovery of the asylum fee. Another
commenter said that if fee waivers will
offset the revenue from the asylum fee,
then the entire fee should be
abandoned.

One commenter said that the asylum
fee should be established at $366 while
allowing Form I-589 applications to be
submitted with a fee waiver application,
stating that many asylees are able to pay

28 See Title IV of Public Law 104-193, 110 Stat.
2105, 2260-77 (Aug 22, 1996). For information on
who is a qualified alien see eligible for SSI, see
Under What Circumstances May A Non-Citizen Be
Eligible For SSI? available at https://www.ssa.gov/
ssi/spotlights/spot-non-citizens.htm (last visited
June 5, 2020).

the full fee. The fee waiver application
process would better allow USCIS to
detect fraud while serving as a sworn
statement of financial status,
circumventing the need for universal
verification which consumes agency
resources.

The fee waiver for asylum
applications would, according to this
commenter, enable indigent applicants
to be granted asylum, upholding the
U.S.’s non-refoulement obligations. The
commenter also stated that defensive
applications should be subject to the
same fees as affirmative applications, so
long as a fee waiver remains available.

One commenter wrote that the
elimination of fee waivers would
require immigrants with few economic
resources to finance the cost of their
own oppression referencing that
applicants who have a legal basis for
asylum claims will be forced to pay the
fees associated with that claim with no
discretion or real procedural mechanism
for accessing a fee waiver. The
commenter indicated that immigrants
living in this country often arrived as
economic refugees and do not have
economic resources, especially given
the difficulties in obtaining employment
without status. The commenter stated
that forcing some of the most
marginalized communities to pay, for
instance, a $1,170 filing fee (more than
3 weeks wages for a low-income earner)
makes a mockery of the country’s
values.

Response: DHS acknowledges the
commenters’ concerns related to fees
and fee waivers for asylum seekers and
asylees. As stated in the NPRM and in
this final rule, DHS is not providing fee
waivers for the $50 asylum application
fee. DHS’s decision to establish a
mandatory $50 fee is justified. The $50
fee would generate an estimated $8.15
million of annual revenue. If DHS
permits fee waiver requests, it
legitimately assumes that the cost of
administering the fee waiver request
review process may exceed the revenue,
thereby negating any cost recovery
achieved from establishment of the fee.
See 84 FR 62319. Although the INA
authorizes DHS to set fees ““at a level
that will ensure recovery of the full
costs of providing all such services,
including the costs of similar services
provided without charge to asylum
applicants or other immigrants,” INA
section 286(m), 8 U.S.C. 1356(m), DHS
establishes a $50 fee for Form I-589,
which is well below the estimated full
cost of adjudicating the application.

The statutory authorization for fees
allows, but does not require, imposition
of a fee equal to the full cost of the
services provided. The INA provides

that DHS may impose fees for the
consideration of asylum and
employment authorization applications
that are not to exceed the estimated
costs of adjudicating the applications.
See INA section 208(d)(3), 8 U.S.C.
1158(d)(3).29 INA section 208(d)(3) also
states, “[n]othing in this paragraph shall
be construed to require [DHS] to charge
fees for adjudication services provided
to asylum applicants, or to limit the
authority of [DHS] to set adjudication
and naturalization fees in accordance
with section 286(m).”” Thus, DHS is
permitted to charge asylum applicants
the same fee for employment
authorization that it charges all others
for employment authorization. The fee
for Form I-765 is calculated in
accordance with INA section 286(m), 8
U.S.C. 1356(m). DHS considered the
effect of a non-waivable fee for the Form
1-589 on affirmative asylum seekers and
believes that the fee does not create a
barrier to asylum for indigent
applicants. The imposition of any fees
for defensive asylum applications filed
with EOIR is a matter that falls within
the jurisdiction of the Department of
Justice, rather than DHS, subject to the
laws and regulations governing fees
charged in immigration court
proceedings before EOIR. Under those
regulations, EOIR charges the fee
established by DHS for a DHS form and
determines the availability of a fee
waiver for a DHS form based on whether
DHS allows such a waiver. See 8 CFR
1103.7(b)(4)(ii), (c).

Further, the fees align with U.S.
international treaty obligations and
domestic implementing law. As
indicated in the NPRM, DHS believes
that the asylum fee may arguably be
constrained in amount, but is not
prohibited, by the 1951 U.N.
Convention Relating to the Status of
Refugees (1951 Refugee Convention™)
and the 1967 U.N. Protocol Relating to
the Status of Refugees (“1967 Refugee
Protocol’’).30 See 84 FR 62318-19; 1951
Refugee Convention, 19 U.S.T. 6259,

29 This section states, “The Attorney General may
impose fees for the consideration of an application
for asylum, for employment authorization under
this section, and for adjustment of status under
section 209(b). Such fees shall not exceed the
Attorney General’s costs in adjudicating the
applications. The Attorney General may provide for
the assessment and payment of such fees over a
period of time or by installments.”

301951 Convention relating to the Status of
Refugees, opened for signature July 28, 1951, 19
U.S.T. 6259, 189 U.N.T.S. 137; 1967 Protocol
relating to the Status of Refugees, open for signature
Jan. 31, 1967, 19 U.S.T. 6223, 606 U.N.T.S. 267.
Although the United States is not a signatory to the
1951 Refugee Convention, it adheres to Articles 2
through 34 by operation of the 1967 Refugee
Protocol, to which the United States acceded on
Nov. 1, 1968.
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189 U.N.T.S. 137; 1967 Refugee
Protocol, 19 U.S.T. 6223, 606 U.N.T.S.
267. The 1951 Refugee Convention and
the 1967 Refugee Protocol, as
incorporated by reference, address the
imposition of fees on individuals
seeking protection, and limit “fiscal
charges” to not higher than those
charged to their nationals in similar
situations. See Article 29(1) of the 1951
Refugee Convention, and 1967 Refugee
Protocol, as incorporated by reference.
Domestic implementing law, which is
consistent with international treaty
obligations, authorizes the Attorney
General to “impose fees for the
consideration of an application for
asylum, for employment authorization
under this section [208], and for
adjustment of status under section
209(b).” INA section 208(a)(3), 8 U.S.C.
1158(a)(3). Thus, as provided in the
NPRM and in this final rule, no fee
waivers are available to asylum seekers
in connection with filing Form I-589 or
for Form I-765 with USCIS. Notably,
unaccompanied alien children in
removal proceedings who file an
application for asylum with USCIS are
exempt from the Form I-589 fee. New
8 CFR 106.2(a)(20).

As proposed in the NPRM and stated
in this final rule, DHS exempts
applicants filing as refugees under INA
section 209(a), 8 U.S.C. 1159(a), from
the filing fee for adjustment of status
applications (Form I-485). See 8 CFR
106.2(a)(17)(iii). Asylees are not exempt
from the Form I-485 filing fee, and
neither asylees nor refugees are exempt
from naturalization fees (Form N—400).
The fee waiver regulations are
consistent with the INA and
international treaty obligations, which
allow for the imposition of fees, and do
not require that DHS offer these
applicants fee waivers. See INA section
208(a)(3), 8 U.S.C. 1158(a)(3).

DHS considered extending the fee
waiver rules that apply to SIJ, SIVs, T,
U and VAWA applicants to asylum
seekers, asylees, and refugees. However,
in reviewing the data on the number of
applicants for various forms, DHS
concluded that the populations of
asylum applicants, refugees, and asylees
are substantial enough that a fee waiver
would have caused a greater increase to
the I-765 and N—-400 fees, for example,
thereby increasing the burden upon
other applicants. As explained in the
NPRM, initial applicants with pending
asylum applications, aliens who have
not yet established eligibility for
asylum, account for approximately 13
percent of the total Form I-765
workload volume forecast. See 84 FR
62320. Continuing to exempt this
population of aliens which is only

eligible to obtain an EAD due to an
asylum application pending for a certain
amount of time from the Form I-765 fee
or permitting fee waivers would have
further increased the proposed fee,
meaning that fee-paying EAD applicants
would pay a higher amount to fund the
cost of EADs for asylum applicants.
Therefore, DHS limited fee waiver
availability to only those categories of
humanitarian programs that had limited
populations to avoid increasing other
fees. The limitation of fee waiver
availability conforms with the
beneficiary pays principle, and unlike
the asylum seeker, asylee, and refugee
population, such limited fee waiver
availability does not pass on a
significant burden to other applicants.

Notwithstanding these considerations
and changes, DHS retains the authority
in the final rule for the Director of
USCIS to waive any fee if he or she
determines that such action is an
emergent circumstance, or if a major
natural disaster has been declared in
accordance with 44 CFR part 206,
subpart B. See 8 CFR 106.3(b). As
provided in the NPRM, USCIS will
continue to notify the general public of
eligibility for fee waivers for specific
forms under this provision through
policy or website updates. See 84 FR
62300. Individuals who may qualify for
such a fee waiver will still need to meet
the requirements to request a fee waiver
as provided in 8 CFR 106.3(b).

In this final rule, DHS consolidates
the provisions regarding the USCIS
Director’s discretion to provide fee
waivers in the proposed 8 CFR 106.3(b)
and 8 CFR 106.3(c), as proposed 8 CFR
106.3(b) was redundant.

Comment: Multiple commenters
wrote that the proposal eliminating the
fee waivers would severely affect
vulnerable immigrants and survivor-
based immigration. Several commenters
stated that the elimination of fee
waivers will harm the most vulnerable
populations, such as domestic violence
or human trafficking survivors, and
those in times of crisis. One commenter
stated fee waivers should be available to
individuals seeking humanitarian relief
and lacking the ability to pay. Several
commenters stated that the elimination
of most fee waivers discriminates
against immigrants who are low income,
elderly, and have disabilities and
undermines humanitarian protection for
victims of gender-based violence and
other crimes. Multiple commenters
wrote that eliminating the availability of
fee waivers would only create an
insurmountable economic barrier to
low-income, vulnerable immigrants and
lawful permanent residents, such as
survivors of domestic violence, sexual

assault, human trafficking, gender-based
abuses, and other crimes, as well as
their children. A few commenters wrote
that access to fee waivers helps
survivors and their children rebuild
their lives; break free from the cycle of
abuse; heal; and protect themselves,
their children, and the community.
Commenters stated that USCIS should
instead focus on ensuring that low-
income and other vulnerable
immigrants have access to immigration
relief for which they are eligible.

One commenter said that access to fee
waivers is essential for survivors
because it allows them to replace
confiscated immigration documents
such as permanent resident cards or
employment authorization cards. The
commenter stated that without fee
waivers, survivors would be unable to
pay these filing fees and would have to
choose between going without these
documents or putting their lives in
danger to retrieve documents from
potentially dangerous situations.

Multiple commenters wrote that
while fee waivers for certain survivor-
related applications will remain, the
proposed rule ignores the fact that
survivors may pursue other routes to
secure immigration status other than
those specifically designed for crime
survivors. The commenters stated that,
by removing waivers for these other
routes, the proposed rule would harm
survivors. One commenter indicated for
a survivor of family violence, the ability
to apply for a fee waiver was crucial to
be able to obtain an EAD and gain some
financial stability and independence
from her abusive spouse. The
commenter indicated that, as an
example, a fee waiver allows a client to
be able to maintain employment
eligibility at her minimum wage job.
Without the ability to apply for a fee
waiver for all related applications the
client would have faced additional
barriers that would have prohibited her
from obtaining financial independence
from the abuser and lawful status. One
commenter stated that the proposal
ignores the fact that survivors of human
trafficking may pursue other routes to
secure immigration status and in these
instances, survivors will no longer have
access to fee waivers. Some commenters
drew upon their experiences counseling
those seeking immigration benefits to
underscore their opposition to further
restricting access to legal immigration
via unaffordable filing fees or the
elimination of fee waivers. A
commenter said the elimination of fee
waivers would place “the majority” of
its clients in a precarious position
because they do not have funds to pay
fees out of pocket and will have to
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choose between borrowing money and
pursuing immigration benefits that
would improve their lives. The
commenter wrote that many of its
clients were “cut off” from financial
institutions and described the dangers
of borrowing from ‘““predatory lending
mechanisms” or from family members
who may use the debt owed as
“currency for their abusive behavior” in
some circumstances. The commenter
also said the increased fees for work
authorization would leave many
immigrants vulnerable to victimization,
citing a report from Public Radio
International.

Many commenters also wrote that the
proposed changes for necessary
ancillary forms, including I-765, I-601,
1-192, and 1-929, would impose
significant fee increases that survivors
often cannot afford. Another commenter
stated that the elimination of fee
waivers, combined with the increased
fees for N—400, would put those
escaping violence in the position of
having to choose between expending
resources to become a U.S. citizen or
covering basic necessities for their
families.

A commenter said individuals with U
nonimmigrant status or other
humanitarian-based immigration
benefits should not be “priced out” of
remaining with their families. Another
commenter said more than 94 percent of
domestic violence survivors suffer
financial abuse, and many receive some
form of means-tested benefits that may
preclude them from applying for fee
waivers in the naturalization process.
The commenter said fee waivers were
critical for ensuring such vulnerable
individuals have the opportunity to
pursue citizenship.

Response: DHS is not intending to
further harm survivors of domestic
violence, human trafficking, or other
crimes. In fact, DHS continues to
exempt VAWA self-petitioners,
individuals who are victims of a severe
form of human trafficking and who
assist law enforcement in the
investigation or prosecution of those
acts of trafficking or qualify for an
exception (who may qualify for T
nonimmigrant status), and individuals
who are victims of certain crimes and
have been, are being, or are likely to be
helpful to the investigation or
prosecution of those crimes (who may
qualify for U nonimmigrant status) from
paying a fee for the main benefit forms:
Form I-360 for VAWA, and Forms I-914
and 1-918 for T and U nonimmigrants
including family members, respectively.
See 8 CFR 106.2(a)(16)(ii), (a)(45) and
(a)(46). DHS believes that maintaining
access to fee waivers for these

vulnerable populations mitigates any
concerns that the increase in certain fees
would limit access for protected
categories of individuals. In addition, in
response to commenters’ concerns
regarding the ability for the VAWA, T
nonimmigrant, U nonimmigrant and
Special Immigrant (Afghan and Iraqi
translators) populations to pay for the
cost of naturalization applications, DHS
decided to expand the ability of these
populations to apply for a fee waiver for
Form N-400, Application for
Naturalization, Form N-600,
Application for Certificate of
Citizenship, and Form N-600K,
Application for Citizenship and
Issuance of Certificate Under Section
322. See 8 CFR 106.3(a)(3).

Comment: One commenter referred to
a study from the National Resource
Center on Domestic Violence that found
means-tested benefits support financial
security and independence and are
“critically important” for survivors of
domestic violence, sexual assault, and
human trafficking. The commenter said
recipients of means-tested benefits are,
by definition, of limited financial means
and need these benefits to meet their
basic needs. The commenter said
restricting the availability of fee waivers
would harm survivors of domestic
violence and other forms of gender-
based violence, and cited research
demonstrating the widespread
incidence and devastating economic
impacts of such violence.

Response: DHS does not intend to
further harm domestic violence or
human trafficking survivors. In fact, the
rule continues to exempt those applying
for VAWA, T, and U benefits from
certain fees and allows them to request
fee waivers for other forms as provided
by statute. DHS believes that
maintaining access to fee waivers for
these populations mitigates any
concerns that the increase in certain fees
would limit access for protected
categories of individuals. See 8 CFR
106.3(a).

Comment: A commenter stated that
Congress mandated that DHS permit
applicants to apply for a waiver of any
fees associated with VAWA benefits, T
nonimmigrant filings, U nonimmigrant
filings, or an application for VAWA
cancellation of removal or suspension of
deportation. In doing so, Congress
recognized that ensuring equal access to
immigration protections was crucial for
crime survivors to achieve safety and
security. Many commenters also wrote
that the proposed rule undermines
Congressional intent to make
humanitarian relief accessible to
victims. Another commenter stated that
the proposed rule clearly violates

Congressional intent, as reiterated in a
December 2019 House Appropriations
Committee report, by imposing fees on
individuals who have received
humanitarian protection and
subsequently seek adjustment of status
and other immigration benefits which
they cannot afford. The commenters
said low-income survivors will not
apply for benefits due to the barriers
they will encounter in demonstrating
their eligibility for fee waivers and that
the proposed rule “undermines” bi-
partisan Congressional intent with
respect to VAWA-based relief.
Commenters stated that the language
runs counter to existing law as Congress
did not place any conditions on the
availability of fee waivers for survivors
when it codified