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Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.
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the Superintendent of Documents.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 514

[Docket No. FDA-2017-N-6381]

RIN 0910—-AH51

Postmarketing Safety Reports for

Approved New Animal Drugs;
Electronic Submission Requirements

AGENCY: Food and Drug Administration,
Health and Human Services (HHS).
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, Agency, or we) is
issuing a final rule to require electronic
submission of certain postmarketing
safety reports for approved new animal
drugs. The final rule also provides a
procedure for requesting a temporary
waiver of the electronic submission
requirement.

DATES: This rule is effective August 28,
2020. For the applicable compliance
date, please see section V, “‘Effective
and Compliance Dates” in
SUPPLEMENTARY INFORMATION.
ADDRESSES: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov and insert the
docket number found in brackets in the
heading of this final rule into the
“Search” box and follow the prompts,
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.
FOR FURTHER INFORMATION CONTACT:
With regard to the final rule: Linda
Walter-Grimm, Center for Veterinary
Medicine (HFV-240), Food and Drug
Administration, 7519 Standish P1.,
MPN4, Rm. 2666, Rockville, MD 20855,
240-402-5762, Linda.Walter-Grimm®@
fda.hhs.gov.

With regard to the information
collection: Domini Bean, Office of
Operations, Food and Drug

Administration, Three White Flint
North, 10A-12M, 11601 Landsdown St.,
North Bethesda, MD 20852, 301-796—
5733, PRAStaff@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:
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I. Executive Summary

A. Purpose of the Final Rule

The purpose of this rulemaking is to
require electronic submission of certain
postmarketing safety reports for
approved new animal drugs and to
provide a procedure for requesting a
temporary waiver of the requirement.

We require applicants to submit to us
postmarketing safety reports of adverse
drug experiences and product/
manufacturing defects for approved new
animal drugs (see § 514.80 (21 CFR
514.80)). An applicant is defined as a
person or entity who owns or holds on
behalf of the owner the approval for a
new animal drug application (NADA) or
an abbreviated new animal drug
application (ANADA) and is responsible
for compliance with applicable
provisions of the Federal Food, Drug,
and Cosmetic Act (FD&C Act) and
regulations (see § 514.3 (21 CFR 514.3)).
In addition, a nonapplicant, defined in
§514.3 as any person other than the
applicant whose name appears on the
label and who is engaged in
manufacturing, packing, distribution, or
labeling of the product, may elect to
submit adverse drug experience reports
directly to us (§ 514.80(b)(3)).

The continuous monitoring of new
animal drugs affords the primary means
by which we obtain information
regarding problems with the safety and
efficacy of marketed approved new
animal drugs, as well as product/
manufacturing problems. Postapproval
marketing surveillance is important to
ensure the continued safety and
effectiveness of new animal drugs. Drug
effects can change over time and other
effects may not manifest until years after
the approval.

Finalizing this rule will improve our
systems for collecting and analyzing
postmarketing safety reports. The
change will help us to more rapidly
review postmarketing safety reports,
identify emerging safety problems, and
disseminate safety information in
support of our public health mission. In
addition, the amendments will facilitate
international harmonization and
exchange of safety information. This
rule also provides a procedure for
requesting a temporary waiver of the
electronic submission requirement.

B. Summary of the Major Provisions of
the Final Rule

The rule amends the records and
reports regulation in part 514 (21 CFR
part 514) to include the following:

e Procedures relating to the electronic
submission of certain postmarketing
safety reports for approved new animal
drugs; and

e Procedures for requesting a
temporary waiver of the electronic
submission requirement.

The final rule requires electronic
submission for the following reports for
approved new animal drugs: (1) 3-day
alert reports that applicants elect to
submit as a courtesy copy directly to
FDA'’s Center for Veterinary Medicine
(CVM) in addition to the requirement
they have to submit these reports on
paper Form FDA 1932 to the
appropriate FDA District Office or local
FDA resident post; (2) 15-day alert
reports and followup reports; product/
manufacturing defect and adverse drug
experience reports submitted by
nonapplicants who elect to report
adverse drug experiences directly to
CVM in addition to providing these
reports to the applicant; and (3)
product/manufacturing defect and
adverse drug experience reports
(including reports of previously not
reported adverse drug experiences that
occur in postapproval studies) required
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to be submitted as part of the periodic
drug experience report. We are
replacing the current paper submission
process with the electronic submission
requirement and a procedure for
requesting a temporary waiver of the
electronic submission requirement.
Finally, the final rule clarifies where to
submit reports not required to be
submitted electronically. Under the
final rule, we continue to require 3-day
alert reports to be submitted to the
appropriate FDA District Office or local
FDA resident post on paper. However,
as noted, if in addition to the report an
applicant submits on paper Form FDA
1932 to the appropriate FDA District
Office or local FDA resident post, an
applicant elects to submit a 3-day field
alert report directly to CVM as a
“courtesy copy,” the applicant will be
required to submit the “courtesy copy”
of the report to CVM electronically.

C. Legal Authority

Our legal authority to require
electronic submission of postmarketing
safety reports for approved new animal
drugs derives from sections 201, 301,
501, 502, 512, and 701 of the FD&C Act
(21 U.S.C. 321, 331, 351, 352, 360b, and
371).

D. Costs and Benefits

The quantifiable benefit of this rule is
annual cost savings of $7,908 from
reduced data entry time for CVM. The
other benefits of this final rule would be
to animal health and are not
quantifiable. The main cost of this rule
is a one-time upfront cost to industry of
$73,500 for changing standard operating
procedures (SOPs) and training
employees to electronically submit
postmarketing safety reports in
accordance with the new SOPs.
Recurring costs to the Agency would be
$161 per year, for processing the
waivers to the electronic reporting
requirement. Annualizing these costs
over a 15-year time horizon (from 2018
to 2033), we estimate total annualized
costs to be $6,139 at a 3 percent
discount rate, and total annualized costs
of $7,703 at a 7 percent discount rate.
The annualized net benefit of this rule
is —$880 at a 3 percent discount rate
and —$2,444 at a 7 percent discount
rate. The present value of the net
benefits is —$10,504 at a 3 percent
discount rate and —$22,262 ata 7
percent discount rate over a 15-year
time horizon.

II. Background
A. Need for the Regulation

When a new animal drug is approved
and enters the market, the product is

introduced to a larger population in
settings different from the controlled
studies required by the approval
process. New information generated
during the postmarketing period offers
further insight into the benefits and/or
risks of the product, and evaluation of
this information is important to ensure
the safe and effective use of these
products.

CVM receives information regarding
adverse drug experiences for approved
new animal drugs from postmarketing
safety reports. For over 25 years, we
have received these safety reports on
paper. However, the majority of
submitters have chosen, voluntarily, to
utilize electronic submission as
electronic means became available.

In the Federal Register of February
14, 2018 (83 FR 6480), we proposed to
amend our existing animal drug records
and reports regulation in part 514 to
require electronic submission of certain
postmarketing safety reports for
approved new animal drugs and provide
a procedure for requesting a temporary
waiver of the requirement (83 FR 6480
at 6484). We set forth the rationale that
electronic submission improves our
ability to process and archive
postmarketing safety reports in a timely
manner, and to make postmarketing
reports more readily available for
analysis (83 FR 6480 at 6482).

Electronic submission of
postmarketing safety reports:

e Expedites our access to safety
information and provides us data in a
format that will support more efficient
and comprehensive reviews;

e Enhances our ability to rapidly
communicate information about
suspected problems to animal owners,
veterinarians, consumers, and industry
within the United States and
internationally in support of our public
health mission; and

¢ Eliminates or reduces the time and
costs to industry associated with
submitting paper reports, and the time,
costs, errors, and physical storage needs
of the Agency associated with manually
entering data from paper reports into the
electronic system for review and
analysis.

Electronic submission of
postmarketing safety reports allows us
to be more responsive to rapidly
occurring changes in the technological
environment. Consistent with our
current practice for voluntarily provided
electronic submissions, the final rule
requires that data in electronic
submissions conform to the data
elements in Form FDA 1932 and our
technical documents on how to provide
electronic submissions (e.g., method of
transmission and processing, media, file

formats, preparation and organization of
files). The final rule allows us to issue
updated technical documents, as
necessary. The most current information
on submitting postmarketing safety
reports to us in electronic format can be
found on our web page at https://
www.fda.gov/animal-veterinary/report-
problem/veterinary-adverse-event-
reporting-manufacturers (see, e.g.,
“Instructions for Electronic Submission
of Mandatory Adverse Event Reports to
FDA CVM”). As necessary, we will
revise the technical specifications
referenced in our technical documents
to address changing technical
specifications or any additional
specifications needed for electronic
submission. Using guidance documents
and technical documents to
communicate these technical
specifications will permit us to be more
responsive to rapidly occurring changes
in the technological environment.

The final rule is also an important
step in our continuing efforts to
harmonize our postmarketing safety
reporting regulations with international
standards for submitting safety
information. Currently, the technical
specifications referenced in our
guidance documents supporting the
voluntary electronic submission
processes rely upon and adopt certain
safety reporting and transmission
standards recommended by the
International Cooperation on
Harmonisation of Technical
Requirements for Registration of
Veterinary Medicinal Products (VICH).
VICH was formed to facilitate the
harmonization of technical
requirements for the marketing
authorization or “registration” of
veterinary medicinal products among
three regions: the European Union,
Japan, and the United States. Our
electronic submission specifications
allow applicants or nonapplicants to
submit postmarketing safety reports
using the Health Level 7 (HL7)
Individual Case Safety Report (ICSR)
standard that has been adopted
worldwide by VICH. In this final rule,
we reaffirm our intention to continue to
rely on these VICH-recommended
standards. We believe the continued use
of VICH standards will promote
harmonization of safety reporting among
regulatory agencies and facilitate the
international exchange of postmarketing
safety information. Accordingly, this
final rule is consistent with our ongoing
initiatives to encourage the widest
possible use of electronic submission
and to promote international
harmonization of safety reporting for
animal drug products through reliance


https://www.fda.gov/animal-veterinary/report-problem/veterinary-adverse-event-reporting-manufacturers
https://www.fda.gov/animal-veterinary/report-problem/veterinary-adverse-event-reporting-manufacturers
https://www.fda.gov/animal-veterinary/report-problem/veterinary-adverse-event-reporting-manufacturers
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on VICH standards. We anticipate that
the final rule will enhance industry’s
global pharmacovigilance practices by
allowing it to use common data
elements and transmission standards
when submitting ICSRs to multiple
regulators.

B. Summary of Comments to the
Proposed Rule

We received two comment letters on
the proposed rule by the close of the
comment period, each containing one or
more comments on one or more issues.
We received comments from industry
and an individual. Some comments
support our rulemaking and our ongoing
efforts to improve our systems for
collecting and analyzing postmarketing
safety reports. Some comments offer
suggestions for specific changes for us to
consider making to the subject
regulations.

C. General Overview of the Final Rule

This final rule amends our animal
drug records and reports regulation at
part 514 to require electronic
submission of certain postmarketing
safety reports for approved new animal
drugs. In addition, the rule provides a
procedure for requesting a temporary
waiver of the requirement. In this
rulemaking, we finalize the provisions
in the proposed rule.

IIL. Legal Authority

Our legal authority for issuing this
final rule is provided by section 512(])
of the FD&C Act relating to records and
reports concerning approved new
animal drugs and section 701(a) of the
FD&C Act. Section 512(]) of the FD&C
Act requires that, following approval of
an NADA or ANADA, applicants must
establish and maintain records and
make reports to the Agency of data
related to experience, as prescribed by
regulation or order. FDA has general
rulemaking authority under section
701(a) of the FD&C Act, which permits
the Secretary of Health and Human
Services to promulgate regulations for
the efficient enforcement of the FD&C
Act. To implement section 512(]) of the
FD&C Act, FDA promulgated
regulations for records and updates
concerning experience with new animal
drugs (see § 514.80). The final rule’s
amendments to this regulation will
further efficient enforcement of section
512(1) by permitting records and reports
to be reported electronically.

IV. Comments on the Proposed Rule
and FDA Response

A. Introduction

This section summarizes comments
we received in response to the proposed

rule and our response to those
comments. Both commenters support
our rulemaking and our ongoing efforts
to improve our systems for collecting
and analyzing postmarketing safety
reports. Some of the comments offer
suggestions for additional changes to the
subject regulations. We considered the
comments we received in response to
the proposed rule in preparing this final
rule. After considering these comments,
we are not making any changes to the
codified language that was included in
the proposed rule.

In sections IV.B. through IV.C., we
describe the comments received on the
proposed rule and provide our
responses. To make it easier to identify
the comments and our responses, the
word “Comment,” in parentheses,
appears before the comment’s
description, and the word ‘“Response,”
in parentheses, appears before our
response. We have numbered each
comment to help distinguish between
different comments. We have grouped
similar comments together under the
same number, and, in some cases, we
have separated different issues
discussed in the same comment and
designated them as distinct comments
for purposes of our responses. The
number assigned to each comment or
comment topic is purely for
organizational purposes and does not
signify the comment’s value or
importance or the order in which
comments were received.

B. Description of General Comments
and FDA Response

Two comments make general remarks
supporting the proposed rule without
focusing on a particular proposed
provision.

(Comment 1) Comments generally
support our efforts to require electronic
submission of certain postmarketing
safety reports for approved new animal
drugs. One comment recognizes that the
requirement of electronic submission
would greatly benefit the Agency and
animal health by supporting quicker
access to postmarketing safety
information. Another comment
applauds our efforts to improve our
systems for collecting and analyzing
postmarketing safety reports and to
facilitate international harmonization
and exchange of safety information.

(Response 1) We appreciate the
general support that the comments
express. As noted in section I.A., we
expect this rule to expedite our access
to safety information and provide us
data in a format that will support more
efficient and comprehensive reviews.
This will enhance our ability to rapidly
communicate information about

suspected problems to animal owners,
veterinarians, consumers, and industry
within the United States and
internationally in support of our public
health mission.

C. Specific Comments and FDA
Response

Several comments make specific
remarks regarding particular proposed
provisions. In this section, we discuss
and respond to such comments.

(Comment 2) One comment states
that, although in favor of electronically
reporting 3-day alerts to CVM in
addition to reporting to the appropriate
FDA District Office or local resident
post, until such time that this can be
accomplished via a single mechanism
(i.e., electronic reporting to both
segments of the Agency
simultaneously), this places an undue
burden on industry both in time and
resources as this would require
reporting electronically to CVM while
continuing to file paper Form FDA 1932
to District Offices or local resident
posts.

(Response 2) We currently require 3-
day alert reports to be submitted to the
appropriate FDA District Office or local
FDA resident post on paper (see
§514.80(b)(1)). However, if in addition
to that report an applicant elects to
submit a 3-day field alert report directly
to CVM (i.e., a “courtesy copy”’), we
proposed to require the applicant to
submit that additional copy of the report
to CVM electronically (see proposed
§514.80(b)(1)). At this time FDA District
Offices do not have the technology to
receive Form FDA 1932 electronically,
so we cannot mandate electronic
reporting to FDA District Offices at this
time. In addition, the FDA District
Offices and local FDA resident posts use
a different database for tracking such
reports, and do not have direct access to
the CVM Adverse Drug Event (ADE)
database (which receives ADE
information in part from Form FDA
1932). We agree that development of a
single mechanism to report 3-day alert
reports via electronic Form FDA 1932 to
both the FDA District Office (or local
FDA resident post) and CVM is ideal,
and we are interested in developing this
capacity; however, this effort is
preliminary and investigatory at this
time. As there is currently no
requirement to provide a ‘““‘courtesy
copy” of 3-day alert reports to CVM, the
required electronic submission of such
copies would only burden those
applicants that choose to provide them
despite any additional time and
resources needed to do so. Therefore, in
this final rule, we are keeping the
language of the final rule as proposed at
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§514.80(b)(1). CVM will continue to
collaborate with the FDA District Office
or local resident post to followup as
appropriate in response to 3-day field
alert reports submitted directly to the
FDA District Office or local resident
post.

(Comment 3) One comment notes
that, since the implementation of
electronic reporting capability,
postmarketing safety reports may be
submitted to us via Extensible Markup
Language (XML), which is designed to
store and transport data and be both
human-readable and machine-readable.
Therefore, there is no official Form FDA
1932 version of these reports to provide
to an inspector during manufacturing
site FDA inspections. In addition, the
comment continues, inspectors are not
well versed in reading the XML formats
created from electronically submitted
reports. The comment suggests that we
provide training to inspectors to help
them better understand how to read the
XML format for case data or that we
provide industry with guidance for an
alternative form that could be generated
from the database that satisfies the
inspectors’ needs during site
inspections.

(Response 3) We recognize the
comment’s concerns with regard to
utility of the XML format information
during inspections. We appreciate the
commenter’s interest in either preparing
more easily readable versions of
electronically submitted reports for
inspectors or providing training to
inspectors in reading the XML format of
electronically submitted reports. We
intend to consider these suggestions so
that inspectors are better able to access
the information they need during an
inspection. However, the comment did
not request any changes to the language
in proposed § 514.80(b)(1), nor do we
see a reason to make any changes based
on the concerns and suggestions
included in the comment.

(Comment 4) One comment notes
that, while the proposed rule provides
a procedure for requesting a temporary
waiver of the electronic submission
requirement for “good cause” (i.e., crisis
situations that impact an applicant’s or
nonapplicant’s ability to report
electronically, such as natural disasters,
pandemics, and terrorism), the proposed
rule does not change the content,
frequency, or timeline for submission of
the postmarketing safety reports to the
Agency. The comment suggests that,
when the Agency’s Electronic
Submission Gateway or Safety
Reporting Portal is down, we should
grant a temporary waiver of the
electronic submission requirement for

the amount of time the Agency website
or portal is down.

(Response 4) We disagree that the
Agency should automatically grant a
temporary waiver from the electronic
submission requirement for the amount
of time that the Agency’s Electronic
Submission Gateway or Safety
Reporting Portal is down. As stated in
the proposed rule, electronic
submission improves our ability to
process and archive postmarketing
safety reports in a timely manner, and
to make postmarketing reports more
readily available for analysis (83 FR
6480 at 6482). We also stated in the
proposed rule that an applicant or
nonapplicant experiencing technical
difficulty that temporarily prevents use
of the Electronic Submission Gateway
could, as a backup, electronically
submit reports using the Safety
Reporting Portal. An applicant or
nonapplicant that relies on the Safety
Reporting Portal but experiences a
short-term, temporary interruption of
internet services could, as a backup,
electronically submit reports from any
other computer with access to a working
internet connection (83 FR 6480 at
6485). It is highly unlikely that both the
Agency'’s Electronic Submission
Gateway or Safety Reporting Portal
would be down at the same time. In the
unlikely event that the Agency
experiences a prolonged system outage
or other major technical problem (which
would include the highly unlikely
situation where both the Agency’s
Electronic Submission Gateway or
Safety Reporting Portal are down), the
Agency does not intend to enforce the
requirement to submit reports
electronically so long as an applicant or
nonapplicant submits reports in an
alternate format (most likely on paper
using Form FDA 1932).

We are not waiving the required
content, frequency, or timeline for
submission of the postmarketing safety
reports to the Agency, and are finalizing
proposed §514.80(d) without change.
The rule requires applicants and
nonapplicants to submit a waiver
request to us in writing. The initial
request for a waiver may be by
telephone or email to CVM’s Division of
Veterinary Product Safety, with prompt
written followup submitted as a letter to
the application(s). Applicants and
nonapplicants should be prepared to
comply with an Agency request for
submission in an alternate format by
maintaining the capability to submit
paper reports using Form FDA 1932, if
needed.

In addition to the comments specific
to this rulemaking that we addressed
previously in this preamble, we

received general comments expressing
views about matters that are not related
to this rulemaking. Therefore, these
general comments do not require a
response.

V. Effective and Compliance Dates

This rule is effective August 28, 2020.
Applicants and nonapplicants must
comply with the electronic submission
requirement in the final rule when
submitting their reports beginning on
July 29, 2021.

VI. Economic Analysis of Impacts

We have examined the impacts of the
final rule under Executive Order 12866,
Executive Order 13563, Executive Order
13771, the Regulatory Flexibility Act (5
U.S.C. 601-612), and the Unfunded
Mandates Reform Act of 1995 (Pub. L.
104-4). Executive Orders 12866 and
13563 direct us to assess all costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity). Executive Order
13771 requires that the costs associated
with significant new regulations “‘shall,
to the extent permitted by law, be offset
by the elimination of existing costs
associated with at least two prior
regulations.” This final rule is not an
economically significant regulatory
action as defined by Executive Order
12866.

The Regulatory Flexibility Act
requires us to analyze regulatory options
that would minimize any significant
impact of a rule on small entities.
Because the costs of the rule are
minimal in both absolute value and in
comparison to average yearly sales of
small firms in this industry, we certify
that the final rule will not have a
significant economic impact on a
substantial number of small entities.

The Unfunded Mandates Reform Act
of 1995 (section 202(a)) requires us to
prepare a written statement, which
includes an assessment of anticipated
costs and benefits, before issuing “any
rule that includes any Federal mandate
that may result in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted
annually for inflation) in any one year.”
The current threshold after adjustment
for inflation is $156 million, using the
most current (2019) Implicit Price
Deflator for the Gross Domestic Product.
This final rule would not result in an
expenditure in any year that meets or
exceeds this amount.
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Currently, most submitters have
chosen, voluntarily, to use electronic
submission for the reports that would
affected by this final rule. As of 2016,
99.7 percent of postmarketing safety

other benefits of this final rule would be to 2033), we estimate total annualized
to animal health and are not costs to be $6,139 at a 3 percent

be quantifiable. The main cost to this rule discount rate, and total annualized costs
is a one-time upfront cost to industry of  of $7,703 at a 7 percent discount rate.
$73,500 for changing SOPs and training  The annualized net benefit of this rule

reports eligible for electronic employees to electronically submit is —$880 at a 3 percent discount rate
submission were electronically postmarketing safety reports in and — $2,444 at a 7 percent discount
submitted. Thus, this final rule would accordance with the new SOPs. rate. The present value of the net

affect a small proportion of these
reports.

The quantifiable benefit of this rule
annual cost savings of $5,259 from
reduced data entry time for CVM. The

TABLE 1—SUMMARY OF

Recurring costs to the Agency would be 1.1 ofitsis — $10,504 at a 3 percent
$161 per year, for processing the discount rate and —$22,262 ata 7

is  waivers to the electronic reporting .
. . percent discount rate over a 15-year
requirement. Annualizing these costs . .
time horizon.

over a 15-year time horizon (from 2018

BENEFITS AND COSTS IN 2017 DOLLARS OVER A 15-YEAR TIME HORIZON

Category

Units
Primary Low High :
estimate estimate estimate Year Dlsrg?eunt Period Notes
dollars (%) covered

Benefits:
Annualized ..............
Monetized $/year ....
Annualized ..............
Quantified ...... .
Qualitative ......ccceeveeeiieeeee e,

Costs:
Annualized ......ccccccoeeiiiieieeeeeee.
Monetized $/year ....
Annualized ....
Quantified ...... .
Qualitative ......cccceveeeiieeeeeecees

Transfers:
Federal ....ccccooveiiiiiiieeeeeies
Annualized Monetized $/year

From/To From: To
(@43 T PSS IS PSR SUR IS RN 2N
Annualized Monetized $/YEar .......cccccvves | coevievinieinis | eveirierieniens | e | e [ 2 I
From/To From: To

Effects:
State, Local or Tribal Government:
Small Business:
Wages:
Growth:

In line with Executive Order 13771,
table 2 we estimate present and
annualized values of costs and cost
savings over an infinite time horizon.
Based on these cost-savings this final

in rule would be considered a deregulatory savings of $3,837) at a 7 percent
action under Executive Order 13771. discount rate and —$96,287 ata 3
Our primary estimate for the present percent discount rate in 2016 dollars.
value of the net costs over an infinite
time horizon is — $3,837 (or a cost

TABLE 2—EXECUTIVE ORDER 13771 SUMMARY TABLE
[In 2016 dollars over an infinite time horizon]
: Lower Upper : Lower Upper
P[|7r‘g/a)ry bound bound P?L;Tc’}a)ry bound bound
° (7%) (7%) ° (8%) (3%)
Present Value of COSES ......ceeeieveieeiiieeeceeeeeeee e $69,720 | ooveeeeeeiees | e $75,346 | ovveeveeeeeiiees | e
Present Value of COoSt SaVviNgs .......ccccceirieeiieniennieeee e 110,711 | o | e 258,326 | .oorceeiieeees | e
Present Value of Net COStS .......ccccvvviiiiiiiiiniccee e (40,991) (182,980)
Annualized COStS .......cccceveevnens 4,880 2,260
Annualized Cost Savings 7,750 7,750
Annualized Net COSES ......coceiviiiiiiiiiciiceee e (2,869) | .eovreieiiinies | e (5,489) | .eooveiiiiiiiees | e
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We have developed a comprehensive
Economic Analysis of Impacts that
assesses the impacts of the final rule.
The full analysis of economic impacts is
available in the docket for this final rule
(Ref. 1) and at https://www.fda.gov/
about-fda/reports/economic-impact-
analyses-fda-regulations.

VII. Analysis of Environmental Impact

We have determined under 21 CFR
25.30(h) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

VIII. Paperwork Reduction Act of 1995

This final rule contains information
collection provisions that are subject to
review by the Office of Management and
Budget (OMB) under the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501-3521). The title, description, and
respondent description of the
information collection provisions are
shown in the following paragraphs with
an estimate of the one-time and
recurring reporting and recordkeeping
burdens. Included in the estimate is the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
each collection of information.

Title: Records and Reports Concerning
Experience with Approved New Animal
Drugs—OMB Control Number 0910—
0284—Revision.

Description: This final rule revises the
existing information collection
requirements in the postmarketing
safety reporting regulations for
approved new animal drugs to require
electronic submission of certain
postmarketing safety reports for
approved new animal drugs. This rule
does not change the content of these
postmarketing reports. It only requires
that they be submitted in an electronic
form. The rule also provides a
procedure for requesting a temporary
waiver of the requirement.

Description of Respondents:
Respondents to the information
collection provisions of this rule are
applicants and nonapplicants.

Reporting: Currently, the
postmarketing safety reporting
regulations for approved new animal
drugs include requirements to submit to

us postmarketing safety reports of
adverse drug experiences and product/
manufacturing defects. Section 514.80
requires applicants and nonapplicants
to keep records of and report to us data,
studies, and other information
concerning experience with new animal
drugs for each approved NADA and
ANADA. Following complaints from
animal owners or veterinarians, or
following their own detection of a
problem, applicants or nonapplicants
are required to submit adverse event
reports and product/manufacturing
defect reports under § 514.80(b)(1)
through (3) and (b)(4)(iv)(A) and (C) on
Form FDA 1932. Form FDA 1932 may
be submitted on paper or electronically
via the Electronic Submission Gateway
or Safety Reporting Portal. Form FDA
1932a (the voluntary reporting form) is
used by veterinarians and the public to
submit adverse event reports, product
defects, and lack of effectiveness
complaints directly to FDA. Form FDA
1932a may be submitted on paper or
may be submitted electronically by
completing and emailing a fillable PDF
form. Form FDA 2301 is used to submit
the required transmittal of periodic
reports (§ 514.80(b)(4)); special drug
experience reports (§ 514.80(b)(5)());
promotional material for new animal
drugs (§514.80(b)(5)(ii)); and distributor
statements (§ 514.80(b)(5)(iii)). Form
FDA 2301 may be submitted on paper,
may be submitted electronically by
completing and emailing a fillable PDF
form, or may be submitted electronically
via CVM’s eSubmitter. We review the
records and reports required in §514.80
and the voluntary reports to facilitate a
determination under section 512(e) of
the FD&C Act as to whether there may
be grounds for suspending or
withdrawing approval of the new
animal drug.

The final rule revises these
requirements to require electronic
submission of the following
postmarketing safety reports for
approved new animal drugs:

e Three-day alert reports that
applicants elect to submit directly to
CVM as a “courtesy copy” in addition
to the requirement that they have to
submit these reports on paper Form
FDA 1932 to the appropriate FDA
District Office or local FDA resident
post (§514.80(b)(1);

e Fifteen-day alert reports
(§514.80(b)(2)(i)) and followup reports
(§ 514.80(b)(2)(ii));

¢ Product/manufacturing defects and
adverse drug experience reports
submitted by nonapplicants who elect
to report adverse drug experiences
directly to FDA under § 514.80(b)(3) in
addition to providing these reports to
the applicant; and

¢ Product/manufacturing defects and
adverse drug experience reports
(including reports of previously not
reported adverse drug experiences that
occur in postapproval studies) required
to be submitted as part of the periodic
drug experience report
(§514.80(b)(4)(iv)(A) and (C)).

We currently require 3-day alert
reports to be submitted to the
appropriate FDA District Office or local
FDA resident post on paper (see
§514.80(b)(1)). As noted previously, the
regulation does not require electronic
submission of 3-day field alert reports
(§514.80(b)(1)). These reports will
continue to be submitted on paper Form
FDA 1932 directly to the appropriate
FDA District Office or local resident
post. However, as noted, if an applicant
elects to submit a 3-day field alert report
directly to CVM as a ““courtesy copy,”
the applicant will be required to submit
the report electronically. This will not
alleviate the applicant’s responsibility
to submit this report to the FDA District
Field Office or local FDA resident post
on paper Form FDA 1932.

The final rule also revises these
requirements to allow applicants or
nonapplicants to request a temporary
waiver from the electronic submission
requirement for “‘good cause” shown.
We anticipate that temporary waivers
will only be needed in rare
circumstances that impact an
applicant’s or nonapplicant’s ability to
report electronically, such as natural
disasters, pandemics, and terrorism.

In the February 14, 2018, proposed
rule, we included an analysis of the
information collection provisions of the
proposal under the PRA and requested
comments on four topics relevant to that
analysis (83 FR 6480 at 6487 through
6488). We have summarized and
responded to these comments in
sections IV.B. through IV.C., but have
made no changes to the burden estimate
in our proposed rule.

We estimate the reporting burden of
this collection of information as follows:


https://www.fda.gov/about-fda/reports/economic-impact-analyses-fda-regulations
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TABLE 3—ESTIMATED RECURRING REPORTING BURDEN 1
Number of Average
21 CFR section Form FDA No. Number of responses per Total annual burden per Total hours
respondents respondent responses response
Electronic submission of postmarketing
safety reports under §514.80(b)(1),
(b)) and (i), (b)@®), and
(B)(@)(IV)(A) @nd (C) wverveerereeerrererrens 1932 15 18 270 1 270
Request for waiver, §514.80(d)(2) .......... N/A 1 1 1 1 1
TOAl et | e reene | reneene e | eeeeareee e 271 | e 271

1 There are no capital costs or operating and maintenance costs associated with this collection of information.

Table 3 shows the estimated recurring
reporting burden associated with the
final rule. In section IL.F. of the Final
Regulatory Impact Analysis (FRIA), we
estimated that 15 firms submitted a
paper Form FDA 1932 report from 2011
to 2015 and thus will be affected by the
rule’s requirement to submit
electronically. As stated in the FRIA, we
estimate that in 2016 CVM received 270
of the affected postmarketing safety
reports on paper. We calculate the
number of responses per respondent as

the total annual responses divided by
the number of respondents. We estimate
that, on average, it will take 1 hour to
submit electronic postmarketing safety
reports for approved new animal drugs,
for a total of 270 hours. We base our
estimate of 1 hour per report on our
experience with electronic
postmarketing safety reporting. In the
FRIA, we also estimated the burdens
associated with submission of waiver
requests. We expect very few waiver
requests (see section ILF.2. of the FRIA),

estimating that one firm will request a
waiver annually under § 514.80(d)(2).
We assume a waiver request takes 1
hour to prepare and submit to us.
Together, this results in a total of 271
hours and 271 responses. We are also
adding 1 hour to the paper reporting
collection to reflect the new waiver
request process under § 514.80(d)(2).

We estimate the recordkeeping
burden of this collection of information
as follows:

TABLE 4—ESTIMATED ONE-TIME RECORDKEEPING BURDEN 1

Number of Average
Activity re’(:ngIE:é O(-,Irs records per To::;\l:gpdnsual burden per Total hours
P recordkeeper recordkeeping
Write New SOPs 15 1 15 20 300
TrAINING oo 15 1 15 20 300
TOMAL et nrrene | eesreesne e enes | rreesiee e 30 | e 600

1There are no capital costs or operating and maintenance costs associated with this collection of information.

Table 4 shows the estimated one-time
recordkeeping burden associated with
the final rule. This burden includes both
the one-time burden of creating new
SOPs to submit the reports
electronically and the one-time cost of
training employees to electronically
submit postmarketing safety reports to
CVM in accordance with the new SOPs.
In section ILF. of the FRIA, we
estimated that approximately 15 firms
will be affected by this rule. We assume
it will take an average of 20 hours per
firm to create new SOPs for electronic
submission of postmarketing safety
reports and approximately 20 hours per
firm to complete the training of
employees to electronically submit
postmarketing safety reports in
accordance with the new SOPs.
Together, this results in a total of 600
hours and 30 records. We assume that
there are no capital costs associated
with firms implementing this rule (i.e.,
applicants and nonapplicants in the
pharmaceutical industry already have
the computer and internet capacity

necessary to electronically submit
postmarketing safety reports).

The information collection provisions
in this final rule have been submitted to
OMB for review as required by section
3507(d) of the Paperwork Reduction Act
of 1995. Before the effective date of this
final rule, FDA will publish a notice in
the Federal Register announcing OMB’s
decision to approve, modify, or
disapprove the information collection
provisions in this final rule. An Agency
may not conduct or sponsor, and a
person is not required to respond to, a
collection of information unless it
displays a currently valid OMB control
number.

IX. Federalism

We have analyzed this final rule in
accordance with the principles set forth
in Executive Order 13132. FDA has
determined that the rule does not
contain policies that have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or on the
distribution of power and

responsibilities among the various
levels of government. Accordingly, we
conclude that the rule does not contain
policies that have federalism
implications as defined in the Executive
order and, consequently, a federalism
summary impact statement is not
required.

X. Consultation and Coordination With
Indian Tribal Governments

We have analyzed this rule in
accordance with the principles set forth
in Executive Order 13175. We have
determined that the rule does not
contain policies that have substantial
direct effects on one or more Indian
Tribes, on the relationship between the
Federal Government and Indian Tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian Tribes.
Accordingly, we conclude that the rule
does not contain policies that have
tribal implications as defined in the
Executive order and, consequently, a
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tribal summary impact statement is not
required.

XI. References

1. Economic Analysis of Impacts; also
available at: https://www.fda.gov/about-fda/
reports/economic-impact-analyses-fda-
regulations.

List of Subjects in 21 CFR Part 514

Administrative practice and
procedure, Animal drugs, Confidential
business information, Reporting and
recordkeeping requirements.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under

authority delegated to the Commissioner ®b. Add a fifth sentence to paragraph

of Food and Drugs, 21 CFR part 514 is
amended as follows:

PART 514—NEW ANIMAL DRUG
APPLICATIONS

m 1. The authority citation for part 514
continues to read as follows:

Authority: 21 U.S.C. 321, 331, 351, 352,
354, 356a, 360b, 360ccc, 371, 379e, 381.

m 2. Section 514.80 is amended as
follows:
m a. Revise the entries in the table for

paragraphs (b)(4), (d), (e), and (g);

(b)(1); and

m c. Revise the last sentence of
paragraph (b)(2)(i); the third sentence of
paragraph (b)(2)(ii); the last sentence of
paragraph (b)(3); paragraphs (b)(4)(iv)(A)
and (C); the fifth sentence of paragraph
(b)(4)(v); and paragraphs (d) and (g).

The addition and revisions read as
follows:

§514.80 Records and reports concerning
experience with approved new animal
drugs.

* * * * *

Purpose

21 CFR paragraph and title

* *

* * *

What are the general requirements for submission of periodic drug experience reports, e.g.,
method of submission, submission date and frequency, when is it to be submitted, how many

copies?.

How do | petition to change the date of submission or frequency of submissions?

* *

* * *

What reports must be submitted to FDA electronically? ..........ccccoooiiriimiiiiieee e
How can | apply for a waiver from the electronic reporting requirements?

How do | obtain Form FDA 1932 and Form FDA 2301?

How long must | maintain records and reports required by this section? ..........cccccoviiiiiiiinninnnne

* *

* * *

Where do | mail reports that are not required to be submitted electronically? ............ccccceeeieeee.

* *

514.80(b)(4) Periodic drug experience report.

* *

514.80(d) Format for Submissions.

514.80(e) Records to be maintained.

* *

514.80(g) Mailing addresses.

* * * * * paragraph (d)(2) of this section or FDA (b)(1), (2), and (3) and (b)(4)(iv)(A) and
(by* * = requests the report in an alternate (C) of this section, the method of

(1) * * * If the applicant elects to
also report directly to the FDA’s Center
for Veterinary Medicine (CVM), the
applicant must submit the report to
CVM in electronic format as described
in paragraph (d)(1) of this section,
unless the applicant obtains a waiver
under paragraph (d)(2) of this section or
FDA requests the report in an alternate

format.
2 * * *

(i) * * * The report must be
submitted to FDA in electronic format
as described in paragraph (d)(1) of this
section, unless the applicant obtains a
waiver under paragraph (d)(2) of this
section or FDA requests the report in an
alternate format.

(ii) * * * A followup report must be
submitted to FDA in electronic format
as described in paragraph (d)(1) of this
section, unless the applicant obtains a
waiver under paragraph (d)(2) of this
section or FDA requests the report in an
alternate format. * * *

(3) * * * If the nonapplicant elects to
also report directly to FDA, the
nonapplicant must submit the report to
FDA in electronic format as described in
paragraph (d)(1) of this section, unless
the nonapplicant obtains a waiver under

format.

(4) * % %

(IV) * *x %

(A) Product/manufacturing defects
and adverse drug experiences not
previously reported under paragraphs
(b)(1) and (2) of this section must be
reported individually to FDA in
electronic format as described in
paragraph (d)(1) of this section, unless
the applicant obtains a waiver under
paragraph (d)(2) of this section or FDA
requests the report in an alternate

format.
* * * * *

(C) Reports of previously not reported
adverse drug experiences that occur in
postapproval studies must be reported
individually to FDA in electronic format
as described in paragraph (d)(1) of this
section, unless the applicant obtains a
waiver under paragraph (d)(2) of this
section or FDA requests the report in an
alternate format.

(v) * * * The summaries must state
the time period on which the increased
frequency is based, time period
comparisons in determining increased
frequency, references to any reports
previously submitted under paragraphs

analysis, and the interpretation of the
results. * * *
* * * * *

(d) Format for submissions—(1)
Electronic submissions. Except as
provided in paragraph (d)(2) of this
section, reports submitted to FDA under
paragraphs (b)(2)(i) and (ii), (b)(3), and
(b)(4)(iv)(A) and (C) of this section and
reports submitted to CVM under
paragraph (b)(1) of this section must be
submitted in an electronic format that
FDA can process, review, and archive.
Data provided in electronic submissions
must be in conformance with the data
elements in Form FDA 1932 and FDA
technical documents describing
transmission. As necessary, FDA will
issue updated technical documents on
how to provide the electronic
submission (e.g., method of
transmission and processing, media, file
formats, preparation, and organization
of files). Unless requested by FDA,
paper copies of reports submitted
electronically should not be submitted
to FDA.

(2) Waivers. An applicant or
nonapplicant may request, in writing, a
temporary waiver of the electronic


https://www.fda.gov/about-fda/reports/economic-impact-analyses-fda-regulations
https://www.fda.gov/about-fda/reports/economic-impact-analyses-fda-regulations
https://www.fda.gov/about-fda/reports/economic-impact-analyses-fda-regulations

Federal Register/Vol. 85, No. 146/ Wednesday, July 29, 2020/Rules and Regulations

45513

submission requirements in paragraph
(d)(1) of this section. The initial request
may be by telephone or email to CVM’s
Division of Veterinary Product Safety,
with prompt written followup
submitted as a letter to the
application(s). FDA will grant waivers
on a limited basis for good cause shown.
If FDA grants a waiver, the applicant or
nonapplicant must comply with the
conditions for reporting specified by
FDA upon granting the waiver.

(3) Paper forms. If approved by FDA
before use, a computer-generated
equivalent of Form FDA 1932 may be
used for reports submitted to the
appropriate FDA District Office or local
FDA resident post under paragraph
(b)(1) of this section and to FDA under
paragraph (d)(2) of this section, and a
computer-generated equivalent of Form
FDA 2301 may be used for reports
submitted to FDA under paragraph
(b)(4) of this section. Form FDA 1932
may be obtained on the FDA website, by
telephoning CVM’s Division of
Veterinary Product Safety, or by
submitting a written request to the
following address: Food and Drug
Administration, Center for Veterinary
Medicine, Division of Veterinary
Product Safety (HFV-240), 7500
Standish PIl., Rockville, MD 20855—
2764. Form FDA 2301 may be obtained
on the FDA website, by telephoning
CVM’s Division of Surveillance (HFV—
210), or by submitting a written request
to the following address: Food and Drug
Administration, Center for Veterinary
Medicine, Division of Surveillance
(HFV-210), 7500 Standish P1.,
Rockville, MD 20855-2764.

* * * * *

(g) Mailing addresses. Three-day alert
reports must be submitted to the
appropriate FDA District Office or local
FDA resident post. Addresses for
District Offices and resident posts may
be obtained on the FDA website. Other
reports not required to be submitted to
FDA in electronic format must be
submitted to the following address:
Food and Drug Administration, Center
for Veterinary Medicine, Document
Control Unit (HFV-199), 7500 Standish
Pl., Rockville, MD 20855—2764.

* * * * *

Dated: July 2, 2020.
Stephen M. Hahn,
Commissioner of Food and Drugs.
[FR Doc. 2020-15441 Filed 7—28-20; 8:45 am|
BILLING CODE 4164-01-P

DEPARTMENT OF STATE

22 CFR Part 120
[Public Notice: 11157]

International Traffic in Arms
Regulations: Notification of Temporary
Suspension, Modification, or
Exception to Regulations

AGENCY: Department of State.
ACTION: Extension of temporary
suspensions, modifications, and
exceptions.

SUMMARY: The Department of State is
issuing this document to inform the
public of an extension to certain
temporary suspensions, modifications,
and exceptions for the durations
described herein to certain provisions of
the International Traffic in Arms
Regulations (ITAR) in order to provide
for continued telework operations
during the current SARS—COV2 public
health emergency. These actions are
taken in order to ensure continuity of
operations within the Directorate of
Defense Trade Controls (DDTC) and
among members of the regulated
community.

DATES: This document is issued July 29,
2020.

FOR FURTHER INFORMATION CONTACT:
Sarah Heidema, Office of Defense Trade
Controls Policy, U.S. Department of
State, telephone (202) 663-1282, or
email DDTCResponseTeam@state.gov.
ATTN: Extension of Suspension,
Modification, and Exception.
SUPPLEMENTARY INFORMATION: On May 1,
2020, the Directorate of Defense Trade
Controls (DDTC) published in the
Federal Register a notification of certain
temporary suspensions, modifications,
and exceptions to the ITAR, necessary
in order to ensure continuity of
operations within DDTC and among
entities registered with DDTC pursuant
to part 122 of the ITAR (85 FR 25287).
These actions were taken pursuant to
ITAR §126.2, which allows for the
temporary suspension or modification
of provisions of the ITAR, and ITAR
§126.3, which allows for exceptions to
provisions of the ITAR. These actions
were taken in the interest of the security
and foreign policy of the United States
and warranted as a result of the
exceptional and undue hardships and
risks to safety caused by the public
health emergency related to the SARS—
COV2 pandemic. The President
declared a national emergency on March
13, 2020, as a result of this public health
crisis.?

1Proclamation 9994 of March 13, 2020, 85 FR

15337 (Mar. 18, 2020).

Subsequently, on June 10, 2020 (85
FR 35376), DDTC published in the
Federal Register a request for comment
from the regulated community regarding
the efficacy and termination dates of the
temporary suspensions, modifications,
and exceptions provided in 85 FR
25287, and requesting comment as to
whether additional measures should be
considered in response to the public
health crisis. DDTC received comments
from several individual entities and
from an industry association. DDTC
appreciates the efforts expended by
those commenters and took all
comments under consideration. In the
interest of providing this notice as
expeditiously as possible, DDTC will
not address each of the comments in
turn, but will provide this abridged
response. Of the four temporary
suspensions, modifications, and
exceptions to the ITAR announced in
the May 1 notice referenced above,
DDTC is allowing number 1 (extension
of registrations) and number 2 (duration
of ITAR licenses and agreements) to
terminate in accordance with the
timelines provided therein. The
remaining two temporary suspensions,
modifications, and exceptions, number
3 (§120.39(a)(2) allowance for remote
work) and number 4 (authorization to
allow remote work under technical
assistance agreement, manufacturing
agreement, or exemption) are extended
and shall terminate on December 31,
2020.

The majority of the commenters
requested that the telework provisions
(numbers 3 and 4) be extended and
DDTC agrees. Based upon continued
public health recommendations and as
informed by responses to request for
public comment, it is apparent to DDTC
that regulated entities will continue to
engage in social distancing measures for
the foreseeable future. In order to
accommodate teleworking and
decentralized workplaces, several
commenters recommended extending
these temporary modifications through
at least the end of October or this
calendar year. DDTC is extending the
temporary modifications through the
end of the calendar year in order to
provide regulated entities with staffing
flexibilities in the immediate term.
DDTC will use this period to fully
investigate the possibility and
ramifications of making this
modification, or a variation thereof, a
permanent revision to the ITAR. If
necessary, this extension will provide
an opportunity to utilize notice and
comment rulemaking and to address
potential revisions through the
interagency process. An extension of
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this length also will provide an
extended operational window for
regulated entities during the course of
the public health crisis. DDTC believes
that a failure to extend these temporary
suspensions, modifications, and
exceptions will have a negative impact
on regulated entities’ ability to safely
engage in continued operations. As
persons and entities subject to the
regulations or operating pursuant to a
license or other approval are located
around the world, it is apparent that
physical presence may contradict public
health guidance or legal requirements in
many instances. For these reasons,
DDTC is extending the termination date
prescribed in 85 FR 25287, items
number 3 and number 4.

The temporary suspension,
modification, and exception to the
requirement in ITAR parts 122 and 129
to renew registration as a manufacturer,
exporter, and/or broker and pay a fee on
an annual basis described at number 1
of 85 FR 25287, is not being extended
to subsequent registrations. DDTC did
not receive any request from industry
for additional extensions to registrations
that terminate after June 30. To the
contrary, several commenters expressed
their appreciation for the original
action, but noted that any extension
would be unnecessary. DDTC’s
experience since the original temporary
suspension, modification, and exception
is that registrants are able to use DDTC’s
DECCS online system for the purpose of
registration in the normal course of
business.

The temporary suspension,
modification, and exception to the
limitations on the duration of ITAR
licenses and agreements described at
number 2 of 85 FR 25287, is not
extended. Although several commenters
expressed appreciation for the original
action, one commenter indicated a
preference that it not be extended.
Although three commenters did request
extension for various reasons, DDTC is
not accepting those requests. DDTC
notes that the majority of commenters
did not make such a request, and that
of those that did, some of the reasons
related to internal DDTC operations and
coordination with other areas of the
government. DDTC believes that
progress is being made on those matters
and that continued extensions to all
existing authorizations is an overbroad
response to the current situation. DDTC,
its interagency partners, and the
regulated entities have had several
months to adjust to the current situation
and DDTC believes it is prepared to
handle authorizations in accordance
with its statutory requirements.

DDTC further notes that several
commenters requested additional
measures be taken by DDTC. DDTC is
not adopting any of those measures at
this time. Although DDTC is not
providing individual responses to those
requests, DDTC notes generally that
several of the requests would involve
major infrastructure revisions to DDTC
automated systems and are therefore not
feasible as temporary suspensions,
modifications, or exceptions; others
were outside the scope of the request;
and others involved matters of internal
policy and practice and not regulatory
matters. For all regulatory matters
recommended, DDTC will continue to
consider those that may merit future
possibility of action.

Therefore, pursuant to ITAR §§ 126.2
and 126.3, in the interest of the security
and foreign policy of the United States
and as warranted by the exceptional and
undue hardships and risks to safety
caused by the public health emergency
related to the SARS—COV2 pandemic,
notice is provided that the following
temporary suspensions, modifications,
and exceptions are being extended as
follows:

1. As of March 13, 2020, a temporary
suspension, modification, and exception
to the requirement that a regular
employee, for purposes of ITAR
§120.39(a)(2), work at the company’s
facilities, to allow the individual to
work at a remote work location, so long
as the individual is not located in
Russia or a country listed in ITAR
§126.1. This suspension, modification,
and exception shall terminate on
December 31, 2020, unless otherwise
extended in writing.

2. As of March 13, 2020, a temporary
suspension, modification, and exception
to authorize regular employees of
licensed entities who are working
remotely in a country not currently
authorized by a technical assistance
agreement, manufacturing license
agreement, or exemption to send,
receive, or access any technical data
authorized for export, reexport, or
retransfer to their employer via a
technical assistance agreement,
manufacturing license agreement, or
exemption so long as the regular
employee is not located in Russia or a
country listed in ITAR §126.1. This
suspension, modification, and exception
shall terminate on December 31, 2020,
unless otherwise extended in writing.

This notice makes no other revision to
the notice published at 85 FR 25287, nor
does it make any other temporary
suspension, modification, or exception
to the requirements of the ITAR.

Authority: 22 CFR 126.2 and 126.3.

Zachary A. Parker,

Director, Office of Directives Management,
U.S. Department of State.

[FR Doc. 2020-15777 Filed 7-28-20; 8:45 am]
BILLING CODE 4710-25-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31

[TD 9904]

RIN 1545-BP89

Recapture of Excess Employment Tax

Credits Under the Families First Act
and the CARES Act

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Temporary regulations.

SUMMARY: This document amends the
regulations under sections 3111 and
3221 of the Internal Revenue Code with
the addition of temporary regulations
issued under the regulatory authority
granted by the Families First
Coronavirus Response Act and the
Coronavirus Aid, Relief, and Economic
Security Act to prescribe such
regulations as may be necessary for
reconciling advance payments of
refundable employment tax credits
provided under these acts and
recapturing the benefit of the credits
when necessary. Consistent with this
authority, these temporary regulations
authorize the assessment of any
erroneous refund of the credits paid
under sections 7001 and 7003 of the
Families First Coronavirus Response
Act, including any increases in such
credits under section 7005 thereof, and
section 2301 of the Coronavirus Aid,
Relief, and Economic Security Act. The
text of these temporary regulations also
serves as the text of the proposed
regulations (REG—-111879-20) set forth
in the notice of proposed rulemaking on
this subject in the Proposed Rules
section of this issue of the Federal
Register.

DATES:

Effective Date: These temporary
regulations are effective on July 29,
2020.

Applicability Date: For date of
applicability, see §§31.3111-6T and
31.3221-5T of these temporary
regulations.

FOR FURTHER INFORMATION CONTACT:
Concerning these temporary regulations,
NaLee Park at 202-317-6798.

SUPPLEMENTARY INFORMATION:
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Background

1. The Statutes in General: The Families
First Act and the CARES Act

The Families First Coronavirus
Response Act (Families First Act),
Public Law 116-127, 134 Stat. 178
(2020), enacted on March 18, 2020, and
the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act),
Public Law 116-136, 134 Stat. 281
(2020), enacted on March 27, 2020,
provide relief to taxpayers from
economic hardships resulting from the
Coronavirus Disease 2019 (COVID-19).

The Families First Act, through the
enactment of the Emergency Paid Sick
Leave Act and the Emergency Family
and Medical Leave Expansion Act,
generally requires employers with fewer
than 500 employees to provide paid
leave due to certain circumstances
related to COVID-19.

Division E of the Families First Act,
the Emergency Paid Sick Leave Act
(EPSLA), requires certain employers to
provide employees with up to 80 hours
of paid sick leave if the employee is
unable to work or telework because the
employee:

(1) Is subject to a Federal, State, or
local quarantine or isolation order
related to COVID-19;

(2) has been advised by a health care
provider to self-quarantine due to
concerns related to COVID-19;

(3) is experiencing symptoms of
COVID-19 and seeking a medical
diagnosis;

(4) is caring for an individual who is
subject to a Federal, State, or local
quarantine or isolation order related to
COVID-19, or has been advised by a
health care provider to self-quarantine
due to concerns related to COVID-19;

(5) is caring for a son or daughter of
such employee if the school or place of
care of the son or daughter has been
closed, or the child care provider of
such son or daughter is unavailable, due
to COVID-19 precautions; or

(6) is experiencing any other
substantially similar condition specified
by the Secretary of Health and Human
Services in consultation with the
Secretaries of the Treasury and Labor.?

An employee who is unable to work
or telework for reasons related to
COVID-19 described in (1), (2), or (3)
above is entitled to paid sick leave at the
employee’s regular rate of pay or, if
higher, the Federal minimum wage or
any applicable State or local minimum
wage, up to $511 per day and $5,110 in
the aggregate. An employee who is

1The U.S. Department of Health and Human
Services has not yet specified any other such
conditions as of July 29, 2020.

unable to work or telework for reasons
related to COVID-19 described in (4),
(5), or (6) above is entitled to paid sick
leave at two-thirds the employee’s
regular rate of pay or, if higher, the
Federal minimum wage or any
applicable State or local minimum
wage, up to $200 per day and $2,000 in
the aggregate.

Division C of the Families First Act,
the Emergency Family and Medical
Leave Expansion Act (EFMLEA),
amends the Family and Medical Leave
Act of 1993 to require certain employers
to provide expanded paid family and
medical leave to employees who are
unable to work or telework for reasons
related to COVID-19. An employee can
receive up to 10 weeks of paid family
and medical leave at two-thirds the
employee’s regular rate of pay, up to
$200 per day and $10,000 in the
aggregate if the employee is unable to
work or telework because the employee
is caring for a son or daughter whose
school or place of care is closed or
whose child care provider is unavailable
for reasons related to COVID-19.

Sections 7001 and 7003 of the
Families First Act generally provide that
employers subject to the paid leave
requirements under EPSLA and
EFMLEA (“eligible employers”) are
entitled to fully refundable tax credits to
cover the cost of the leave required to
be paid for those periods of time during
which employees are unable to work or
telework for reasons related to COVID—
19.2

Eligible employers are entitled to
receive a refundable credit equal to the
amount of the qualified sick leave wages
and qualified family leave wages
(collectively “qualified leave wages”),
plus allocable qualified health plan
expenses. Under the respective
provisions, qualified leave wages are
defined to mean wages (as defined in
section 3121(a) of the Internal Revenue
Code (Code)) and compensation (as
defined in section 3231(e) of the Code)
paid by an employer which are required
to be paid under the EPSLA and
EFMLEA. See section 7001(c) and
7003(c). The credit is allowed against
the taxes imposed on employers by
section 3111(a) of the Code (the Old-
Age, Survivors, and Disability Insurance
tax (social security tax)), first reduced
by any credits claimed under sections
3111(e) and (f) of the Code, and section
3221(a) of the Code (the Railroad
Retirement Tax Act Tier 1 tax), on all
wages and compensation paid to all

2 Under sections 7001(d)(4) and 7003(d)(4) of the
Families First Act, these credits do not apply to the
government of the United States, the government of
any State or political subdivision thereof, or any
agency or instrumentality of any of the foregoing.

employees. Under section 7005 of the
Families First Act, the qualified leave
wages are not subject to the taxes
imposed on employers by sections
3111(a) and 3221(a) of the Code. In
addition, section 7005 provides that the
credits under sections 7001 and 7003 of
the Families First Act are increased by
the amount of the tax imposed by
section 3111(b) of the Code (employer’s
share of Medicare tax) on qualified leave
wages.?

The CARES Act provides an
additional credit for employers
experiencing economic hardship related
to COVID-19. Under section 2301 of the
CARES Act, certain employers who pay
qualified wages to their employees are
eligible for an employee retention
credit. Employers eligible for the
employee retention credit are employers
that carry on a trade or business during
calendar year 2020 and tax-exempt
organizations that either have a full or
partial suspension of operations during
any calendar quarter in 2020 due to an
order from an appropriate governmental
authority limiting commerce, travel, or
group meetings (for commercial, social,
religious, or other purposes) due to
COVID-19, or experience a significant
decline in gross receipts during the
calendar quarter.

Qualified wages are wages (as defined
in section 3121(a) of the Code) and
compensation (as defined in section
3231(e) of the Code) paid by an
employer to some or all employees after
March 12, 2020, and before January 1,
2021, and include the employer’s
qualified health plan expenses that are
properly allocable to such wages or
compensation. For employers that
averaged more than 100 full-time
employees during 2019, qualified wages
are wages and compensation (including
allocable qualified health plan
expenses), up to $10,000 per employee,
paid to employees that are not providing
services because operations were fully
or partially suspended due to orders
from an appropriate governmental
authority or due to a decline in gross
receipts. For employers who averaged
100 full-time employees or fewer during
2019, qualified wages are wages and
compensation (including allocable
qualified health plan expenses), up to
$10,000 per employee, paid to any
employee during the period operations
were suspended due to orders from an

3The credit for the employer’s share of Medicare
tax does not apply to eligible employers that are
subject to Railroad Retirement Tax Act (RRTA)
because under section 7005(a) of the Families First
Act qualified leave wages are not subject to
Medicare tax under RRTA due to that section’s
reference to section 3221(a) of the Code, which
includes both social security tax and Medicare tax.
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appropriate governmental authority or
due to a decline in gross receipts,
regardless of whether its employees are
providing services.

The employee retention credit is a
fully refundable tax credit for employers
equal to 50 percent of qualified wages.
Because the maximum amount of
qualified wages taken into account with
respect to each employee is $10,000, the
maximum employee retention credit for
an eligible employer for qualified wages
paid to any employee is $5,000. The
credit is allowed against the taxes
imposed on employers by section
3111(a) of the Code, first reduced by any
credits allowed under sections 3111(e)
and (f) of the Code and sections 7001
and 7003 of the Families First Act, and
the taxes imposed under section 3221(a)
of the Code that are attributable to the
rate in effect under section 3111(a) of
the Code, first reduced by any credits
allowed under sections 7001 and 7003
of the Families First Act, on all wages
and compensation paid to all
employees. The same wages or
compensation cannot be counted for
both the Families First Act leave credits
and the CARES Act employee retention
credit.

II. Refundability of Credits

Sections 7001(b)(4) and 7003(b)(3) of
the Families First Act provide that if the
amount of the paid sick and family
leave credits under these sections
exceeds the taxes imposed by section
3111(a) or 3221(a) of the Code for any
calendar quarter, such excess shall be
treated as an overpayment that shall be
refunded under sections 6402(a) and
6413(b) of the Code. Section 2301(b)(3)
of the CARES Act provides that if the
amount of the employee retention credit
exceeds the taxes imposed by section
3111(a) or 3221(a) (limited to the
portion attributable to the rate in effect
under section 3111(a)) of the Code for
any calendar quarter, such excess shall
be treated as an overpayment that shall
be refunded under sections 6402(a) and
6413(b) of the Code.

Section 6402(a) of the Code provides
that, within the applicable period of
limitations, overpayments may be
credited against any liability in respect
of an internal revenue tax on the part of
the person who made the overpayment
and any remaining balance refunded to
such person. Section 6413(b) provides
that if more than the correct amount of
employment tax imposed by sections
3101, 3111, 3201, 3221, or 3402 is paid
or deducted and the overpayment
cannot be adjusted under section

6413(a),* the amount of the
overpayment shall be refunded (subject
to the applicable statute of limitations)
as the Secretary may prescribe in
regulations.

The IRS has revised Form 941,
Employer’s Quarterly Federal Tax
Return, and is revising Form 943,
Employer’s Annual Federal Tax Return
for Agricultural Employees, Form 944,
Employer’s Annual Federal Tax Return,
and Form CT-1, Employer’s Annual
Railroad Retirement Tax Return, so that
employers may use these returns to
claim the paid sick and family leave
credits under the Families First Act and
the employee retention credit under the
CARES Act. The revised employment
tax returns will provide for any credits
in excess of the taxes imposed under
sections 3111(a) or 3221(a) (for the
employee retention credit, only the
taxes imposed under section 3221(a)
that are attributable to the rate in effect
under section 3111(a)) to be credited
against other employment taxes and
then for any remaining balance to be
refunded to the employer (per section
6402(a) or section 6413(b)).5

III. Advance Payment of Credits and
Erroneous Refunds

Section 3606 of the CARES Act
amends sections 7001(b)(4) and
7003(b)(3) of the Families First Act to
provide that, in anticipation of the paid
sick and family leave credits under
these sections, including any refundable
portions (which would include any
increases in the credits under section
7005), these credits may be advanced,
according to forms and instructions
provided by the Secretary, up to the
total allowable amount and subject to
applicable limits for the calendar
quarter. Section 2301(1)(1) of the CARES
Act provides that the Secretary shall
issue such forms, instructions,
regulations, and guidance as are
necessary to allow the advance payment

4 Section 6413(a) addresses interest-free
adjustments of overpayments. The section provides
that if more than the correct amount of employment
tax imposed by section 3101, 3111, 3201, 3221, or
3402 is paid with respect to any payment of
remuneration, proper adjustments with respect to
both the tax and the amount to be deducted, shall
be made, without interest, in such manner and at
such times as the Secretary may by regulations
prescribe.

5 Employment tax returns have also been revised
to provide for reporting of any deferral of
employment taxes under the CARES Act. Section
2302 of the CARES Act provides that employers
may defer the deposit and payment of the
employer’s share of social security tax for the
payroll tax deferral period of March 27, 2020
through December 31, 2020. The deferral applies in
addition to the credits claimed on an employment
tax return, but the deferral does not reduce the
amount of the employer’s share of social security
tax against which the credits are applied.

of the employee retention credit under
section 2301, subject to the limitations
provided in section 2301 and based on
such information as the Secretary shall
require.

To implement the advance payment
provisions of the Families First Act and
the CARES Act, the IRS has created
Form 7200, Advance Payment of
Employer Credits Due To COVID-19,
which employers may use to request an
advance of the paid sick or family leave
credits under the Families First Act, the
employee retention credit under the
CARES Act, or two or more of them.
Employers are required to reconcile any
advance payments claimed on Form
7200 with total credits claimed and total
taxes due on their employment tax
returns. A refund, a credit, or an
advance of any portion of these credits
to a taxpayer in excess of the amount to
which the taxpayer is entitled is an
erroneous refund for which the IRS
must seek repayment.

IV. Assessment Authority

Section 6201, in general, authorizes
the Secretary to determine and assess
tax liabilities including interest,
additional amounts, additions to the tax,
and assessable penalties. However, the
general authority to assess tax liabilities
under section 6201(a) does not allow the
assessment of any non-rebate © portion
of an erroneous refund of a refundable
credit. Instead, non-rebate refunds are
generally recovered or recaptured
through voluntary payment or litigation.
The government by appropriate action
can bring civil litigation to recover
funds which its agents have wrongfully,
erroneously, or illegally paid, and no
statute is necessary to authorize the
government to sue in such a case, since
the right to sue is independent of
statute. United States v. Wurts, 303 U.S.
414, 415 (1938), citing United States v.
The Bank of the Metropolis, 40 U.S. 377
(1841). However, the statutory language
of the Families First Act and the CARES
Act provides for the administrative
recapture of these non-rebate refunds by
authorizing the promulgation of
regulations or other guidance to do so.

Sections 7001 and 7003 of the
Families First Act and section 2301 of
the CARES Act grant authority to the
Department of the Treasury (Treasury
Department) and the IRS to issue
regulations or other guidance to
recapture an erroneous refund of the
credits. Specifically, sections 7001(f)

6 ’Non-rebate” refers to the portion of any refund
of a credit that exceeds the IRS’s determination of
the recipient’s tax liability (i.e., the remaining
portion of the refund that is paid to the recipient
after the refund has been applied to the recipient’s
tax liability).



Federal Register/Vol. 85, No. 146/ Wednesday, July 29, 2020/Rules and Regulations

45517

and 7003(f) of the Families First Act and
section 2301(1) of the CARES Act
authorize the Secretary to issue
guidance to allow for the administrative
reconciliation and recapture of
erroneous refunds. Sections 7001(f) and
7003(f) of the Families First Act
provide, in relevant part, that the
Secretary (or the Secretary’s delegate)
shall provide such regulations or other
guidance as may be necessary to carry
out the purposes of the credit, including
regulations or other guidance: (1) To
prevent the avoidance of the purposes of
the limitations under this provision; (2)
to minimize compliance and record-
keeping burdens associated with the
credit; (3) to provide for a waiver of
penalties for failure to deposit amounts
in anticipation of the allowance of the
credit; (4) to recapture the benefit of the
credit in cases where there is a
subsequent adjustment to the credit; and
(5) to ensure that the wages taken into
account for the credit conform with the
paid sick leave and paid family leave
required to be provided under the
Families First Act. Similarly, section
2301(1) of the CARES Act provides in
relevant part that the Secretary shall
issue such forms, instructions,
regulations, and guidance as are
necessary to provide for the
reconciliation of an advance payment of
the employee retention credit with the
amount advanced at the time of filing
the return of tax for the applicable
calendar quarter or taxable year, and to
provide for the recapture of the credit
under section 2301 of the CARES Act if
such credit is allowed to a taxpayer that
receives a small business loan under
section 1102 of the CARES Act during

a subsequent quarter.

Accordingly, this document amends
the Employment Tax Regulations (26
CFR part 31) by adding temporary
regulations under sections 3111 and
3221 of the Code. Concurrent with the
publication of this Treasury decision,
the Treasury Department and the IRS
are publishing in the Proposed Rules
section of this issue of the Federal
Register a notice of proposed
rulemaking (REG—-111879-20) on this
subject that cross-references the text of
these temporary regulations. See section
7805(e)(1). Interested persons are
directed to the ADDRESSES and
COMMENTS AND REQUESTS FOR A
PUBLIC HEARING sections of the
preamble to REG-111879-20 for
information on submitting public
comments or requesting a public
hearing on the proposed regulations.

Explanation of Provisions

Sections 7001 and 7003 of the
Families First Act and section 2301 of

the CARES Act provide that the credits
described in these sections are taken
against the taxes imposed on employers
under sections 3111(a) or 3221(a) of the
Code (for the employee retention credit,
only the taxes imposed under section
3221(a) that are attributable to the rate
in effect under section 3111(a) of the
Code). Additionally, if the amount of
the credit exceeds the taxes imposed
under sections 3111(a) or 3221(a) of the
Code (for the employee retention credit,
only the taxes imposed under section
3221(a) that are attributable to the rate
in effect under section 3111(a) of the
Code) for any calendar quarter, such
excess shall be treated as an
overpayment to be refunded or credited
under sections 6402(a) and 6413(b) of
the Code. Any credits claimed that
exceed the amount to which the
employer is entitled and that are
actually credited or paid by the IRS are
considered to be erroneous refunds of
the credits. These temporary regulations
provide that erroneous refunds of these
credits are treated as underpayments of
the taxes imposed under sections
3111(a) or 3221(a) of the Code and
authorize the IRS to assess any portion

of the credits erroneously credited, paid,

or refunded in excess of the amount
allowed as if those amounts were tax
liabilities under sections 3111(a) and
3221(a) subject to assessment and
administrative collection procedures.
This allows the IRS to efficiently
recover the amounts, while also
preserving administrative protections
afforded to taxpayers with respect to
contesting their tax liabilities under the
Code and avoiding unnecessary costs
and burdens associated with litigation.
These assessment and administrative
collection procedures will apply in the
normal course in processing
employment tax returns that report
advances in excess of claimed credits
and in examining returns for excess
claimed credits.

Specifically, these temporary
regulations provide that any amount of
the credits for qualified leave wages
under sections 7001 and 7003 of the
Families First Act, plus any amount of
credits for qualified health plan
expenses under sections 7001 and 7003,
and including any increases in these
credits under section 7005, and any
amount of the employee retention credit
for qualified wages under section 2301
of the CARES Act that are erroneously
refunded or credited to an employer
shall be treated as underpayments of the
taxes imposed by section 3111(a) or
section 3221(a), as applicable, by the
employer and may be administratively
assessed and collected in the same

manner as the taxes. These temporary
regulations provide that the
determination of any amount of credits
erroneously refunded must take into
account any credit amounts advanced to
an employer under the process
established by the IRS in accordance
with sections 7001(b)(4)(A)(ii) and
7003(b)(3)(B) of the Families First Act
and section 2301(1)(1) of the CARES Act.
Because in certain situations third
party payors claim credits on behalf of
their common law employer clients,
these temporary regulations also
provide that employers against whom
an erroneous refund of credits can be
assessed as an underpayment include
persons treated as the employer under
sections 3401(d), 3504, and 3511 of the
Code, consistent with their liability for
the section 3111(a) and section 3221(a)
taxes against which the credit applied.
Finally, these temporary regu Fatlons
apply to all credit refunds under section
7001 and 7003 of the Families First Act
advanced or paid on or after April 1,
2020 and all credit refunds under
section 2301 of the CARES Act
advanced or paid on or after March 13,
2020. These applicability dates
correspond to the effective dates of the
statutory sections that provide for these
credits and that authorize guidance to
allow for the administrative
reconciliation and recapture of
erroneous refunds of these credits.
Sections 7001(g) and 7003(g) of the
Families First Act provide that sections
7001 and 7003 apply to wages paid with
respect to the period beginning on a
date selected by the Secretary of the
Treasury which is during the 15-day
period beginning on the date of the
enactment of the Families First Act
(March 18, 2020). In Notice 2020-21,
2020-16 I.R.B. 660, the IRS provided
that the tax credits for qualified sick
leave wages and qualified family leave
wages under sections 7001 and 7003 of
the Families First Act apply to wages
paid for the period beginning on April
1, 2020, and ending on December 31,
2020. Section 2301(m) of the CARES Act
provides that section 2301 applies to
wages paid on or after March 13, 2020,
and before January 1, 2021
Pursuant to section 7805(b]( ) of the
Code, these temporary regulations are
permitted to apply before the dates
provided under section 7805(b)(1),
including the date on which these
temporary regulations are filed with the
Federal Register, because these
temporary regulations are being issued
within 18 months of the date of the
enactment of the relevant statutory
provisions under the Families First Act
and the CARES Act. Accordingly, these
temporary regulations apply to all
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credits under sections 7001 and 7003 of
the Families First Act, as modified by
section 3606 of the CARES Act,
including any increases in the credits
under section 7005 of the Families First
Act, refunded on or after April 1, 2020,
including advanced refunds, as well as
all credits under section 2301 of the
CARES Act that are refunded on or after
March 13, 2020, including advanced
refunds.

Special Analyses

The Office of Management and
Budget’s Office of Information and
Regulatory Analysis has determined that
these temporary regulations are not
significant and not subject to review
under section 6(b) of Executive Order
12866.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), the Secretary
certifies that these temporary
regulations will not have a significant
economic impact on a substantial
number of small entities because these
temporary regulations impose no
compliance burden on any business
entities, including small entities.
Although these temporary regulations
will apply to all employers eligible for
the credits under the Families First Act
and the CARES Act, including small
businesses and tax-exempt
organizations with fewer than 500
employees, and will therefore be likely
to affect a substantial number of small
entities, the economic impact will not
be significant. These temporary
regulations do not affect the employer’s
employment tax reporting or the
necessary information to substantiate
entitlement to the credits. Rather, these
temporary regulations merely
implement the statutory authority
granted under sections 7001(f) and
7003(f) of the Families First Act and
section 2301(1) of the CARES Act that
authorize the IRS to assess, reconcile,
and recapture any portion of the credits
erroneously credited, paid, or refunded
in excess of the actual amount allowed
as if the amounts were tax liabilities
under sections 3111(a) and 3221(a)
subject to assessment and
administrative collection procedures.
Notwithstanding this certification, the
Treasury Department and the IRS invite
comments on any impact these
temporary regulations would have on
small entities.

Pursuant to section 7805(f), these
temporary regulations have been
submitted to the Chief Counsel of the
Office of Advocacy of the Small
Business Administration for comment
on its impact on small business.

The Treasury Department and the IRS
have determined that good cause exists

under section 553(b)(B) of the
Administrative Procedure Act (APA) (5
U.S.C. 551 et seq.). Section 553(b)(B)
provides that an agency is not required
to publish a notice of proposed
rulemaking in the Federal Register
when the agency, for good cause, finds
that notice and public comment thereon
are impracticable, unnecessary, or
contrary to the public interest.
Employers must file Form 941,
Employer’s Quarterly Federal Tax
Return, for the second quarter of
calendar year 2020 by July 31, 2020, as
required by section 6071 of the Code
and Treas. Reg. § 31.6071(a)-1.
Employers use Form 941 to claim
qualified leave credits under the
Families First Act and the employee
retention credit under the CARES Act,
as well as to report any advance of these
credits they received during the quarter.
In filing their second quarter 2020 Form
941, some employers will report and
receive, or will have already received as
an advance, refund amounts in excess of
the refund to which they are entitled.
These temporary regulations authorize
the assessment of any such erroneous
refunds. Without these temporary
regulations, in some instances the IRS
may not be able to avoid bringing costly
and burdensome litigation to recover
such reported erroneous refunds.
Further, comments are being solicited in
the cross-referenced notice of proposed
rulemaking that is in this issue of the
Federal Register, and any comments
will be considered before final
regulations are issued.

Statement of Availability of IRS
Documents

IRS notices and other guidance cited
in this preamble are published in the
Internal Revenue Bulletin (or
Cumulative Bulletin) and are available
from the Superintendent of Documents,
U.S. Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

Drafting Information

The principal author of these
temporary regulations is NaLee Park,
Office of the Associate Chief Counsel
(Employee Benefits, Exempt
Organizations, and Employment Taxes).
However, other personnel from the
Treasury Department and the IRS
participated in the development of these
temporary regulations.

List of Subjects in 26 CFR 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.

Adoption of Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Paragraph 1. The authority citation
for part 31 is amended by adding entries
for §§31.3111-6T and 31.3221-5T in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805.

* * * * *

Section 31.3111-6T also issued under sec.
7001 and sec. 7003 of the Families First
Coronavirus Response Act of 2020 and sec.
2301 of the Coronavirus Aid, Relief, and
Economic Security Act of 2020.

* * * * *

Section 31.3221-5T also issued under sec.
7001 and sec. 7003 of the Families First
Coronavirus Response Act of 2020 and sec.
2301 of the Coronavirus Aid, Relief, and
Economic Security Act of 2020.

* * * * *

m Par. 2.Section 31.3111-6T is added to
read as follows:

§31.3111-6T Recapture of credits under
the Families First Coronavirus Response
Act and the Coronavirus Aid, Relief, and
Economic Security Act.

(a) Recapture of erroneously refunded
credits under the Families First
Coronavirus Response Act. Any amount
of credits for qualified sick leave wages
or qualified family leave wages under
sections 7001 and 7003, respectively, of
the Families First Coronavirus Response
Act (Families First Act), Public Law
116-127, 134 Stat. 178 (2020), as
modified by section 3606 of the
Coronavirus Aid, Relief, and Economic
Security Act (CARES Act), Public Law
116—136, 134 Stat. 281 (2020), plus any
amount of credits for qualified health
plan expenses under sections 7001 and
7003, and including any increases in
those credits under section 7005 of the
Families First Act, that are treated as
overpayments and refunded or credited
to an employer under section 6402(a) or
section 6413(b) of the Internal Revenue
Code (Code) and to which the employer
is not entitled, resulting in an erroneous
refund to the employer, shall be treated
as an underpayment of the taxes
imposed by section 3111(a) of the Code
and may be assessed and collected by
the Secretary in the same manner as the
taxes.

(b) Recapture of erroneously refunded
credits under the Coronavirus Aid,
Relief, and Economic Security Act. Any
amount of credits for qualified wages
under section 2301 of the CARES Act
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that is treated as an overpayment and
refunded or credited to an employer
under section 6402(a) or section 6413(b)
of the Code and to which the employer
is not entitled, resulting in an erroneous
refund to the employer, shall be treated
as an underpayment of the taxes
imposed by section 3111(a) of the Code
and may be assessed and collected by
the Secretary in the same manner as the
taxes.

(c) Advance credit amounts
erroneously refunded. The
determination of any amount of credits
erroneously refunded as described in
paragraphs (a) and (b) of this section
must take into account any amount of
credits advanced to an employer under
the process established by the Internal
Revenue Service in accordance with
sections 7001(b)(4)(A)(ii) and
7003(b)(3)(B) of the Families First Act,
as modified by section 3606 of the
CARES Act, and section 2301(1)(1) of the
CARES Act.

(d) Third party payors. For purposes
of this section, employers against whom
an erroneous refund of the credits under
sections 7001 and 7003 of the Families
First Act (including any increases in
those credits under section 7005 of the
Families First Act), as modified by
section 3606 of the CARES Act, and the
credits under section 2301 of the CARES
Act can be assessed as an underpayment
of the taxes imposed by section 3111(a)
include persons treated as the employer
under sections 3401(d), 3504, and 3511
of the Code, consistent with their
liability for the section 3111(a) taxes
against which the credit applied.

(e) Applicability date. This regulation
applies to all credit refunds under
sections 7001 and 7003 of the Families
First Act (including any increases in
those credits under section 7005 of the
Families First Act), as modified by
section 3606 of the CARES Act,
advanced or paid on or after April 1,
2020 and all credit refunds under
section 2301 of the CARES Act
advanced or paid on or after March 13,
2020.

m Par. 3.Section 31.3221-5T is added to
read as follows:

§31.3221-5T Recapture of credits under
the Families First Coronavirus Response
Act and the Coronavirus Aid, Relief, and
Economic Security Act.

(a) Recapture of erroneously refunded
credits under the Families First
Coronavirus Response Act. Any amount
of credits for qualified sick leave wages
or qualified family leave wages under
sections 7001 and 7003, respectively, of
the Families First Coronavirus Response
Act (Families First Act), Public Law
116-127, 134 Stat. 178 (2020), as

modified by section 3606 of the
Coronavirus Aid, Relief, and Economic
Security Act (CARES Act), Public Law
116—136, 134 Stat. 281 (2020), plus any
amount of credits for qualified health
plan expenses under sections 7001 and
7003, that are treated as overpayments
and refunded or credited to an employer
under section 6402(a) or section 6413(b)
of the Internal Revenue Code (Code) and
to which the employer is not entitled,
resulting in an erroneous refund to the
employer, shall be treated as an
underpayment of the taxes imposed by
section 3221(a) of the Code and may be
assessed and collected by the Secretary
in the same manner as the taxes.

(b) Recapture of erroneously refunded
credits under the Coronavirus Aid,
Relief, and Economic Security Act. Any
amount of credits for qualified wages
under section 2301 of the CARES Act
that is treated as an overpayment and
refunded or credited to an employer
under section 6402(a) or section 6413(b)
of the Code and to which the employer
is not entitled, resulting in an erroneous
refund to the employer, shall be treated
as an underpayment of the taxes
imposed by section 3221(a) of the Code
and may be assessed and collected by
the Secretary in the same manner as the
taxes.

(c) Advance credit amounts
erroneously refunded. The
determination of any amount of credits
erroneously refunded as described in
paragraphs (a) and (b) of this section
must take into account any amount of
credits advanced to an employer under
the process established by the Internal
Revenue Service in accordance with
sections 7001(b)(4)(A)(ii) and
7003(b)(3)(B) of the Families First Act,
as modified by section 3606 of the
CARES Act, and section 2301(1)(1) of the
CARES Act.

(d) Third party payors. For purposes
of this section, employers against whom
an erroneous refund of the credits under
sections 7001 and 7003 of the Families
First Act, as modified by section 3606
of the CARES Act, and the credits under
section 2301 of the CARES Act can be
assessed as an underpayment of the
taxes imposed by section 3221(a)
include persons treated as the employer
under sections 3401(d), 3504, and 3511
of the Code, consistent with their
liability for the section 3221(a) taxes
against which the credit applied.

(e) Applicability date. This regulation
applies to all credit refunds under
sections 7001 and 7003 of the Families
First Act, as modified by section 3606
of the CARES Act, advanced or paid on
or after April 1, 2020, and all credit
refunds under section 2301 of the

CARES Act advanced or paid on or after
March 13, 2020.

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

Approved: July 14, 2020.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2020-16302 Filed 7—24-20; 4:15 pm]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0408]
RIN 1625-AA00

Emergency Safety Zone; Lower
Mississippi River, Helena, AR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a safety zone for emergency
purposes for all waters of the Lower
Mississippi River (LMR), extending
from mile 660.0 to mile 663.0. This
emergency safety zone is needed to
protect persons, property, and
infrastructure from the potential safety
hazards associated with the diving and
salvage effort of a sunken barge at
Mississippi River Mile Marker (MM)
661.0, in the vicinity of the Helena
Highway Bridge, Helena, Arkansas.
Deviation from the safety zone is
prohibited unless specifically
authorized by the Captain of the Port
Lower Mississippi River or a designated
representative.

DATES: This rule is effective without
actual notice from July 29, 2020 through
August 30, 2020, or until all diving and
salvage work is complete, whichever
occurs earlier. For the purposes of
enforcement, actual notice will be used
from July 13, 2020 through July 29,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0408 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Adam J. Paz, U.S. Coast Guard;
telephone 901-521-4825, email
adam.j.paz@uscg.mil.
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SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because salvage
efforts for a sunken barge mid-river will
impede the safe navigation of vessel
traffic and immediate action is needed
to protect persons and property.
Completing the full NPRM process is
impracticable because we must establish
this safety zone immediately.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is needed to respond
to the potential safety hazards
associated with salvage operations in
the vicinity of the Helena Highway
Bridge.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port (COTP) Lower
Mississippi River has determined that
potential hazards associated with the
salvage of a sunken barge will be a
safety concern for anyone within a one-
mile radius of the salvage operation.
This rule is needed to protect persons,
property, and infrastructure from the
potential safety hazards associated with
the diving and salvage effort of a sunken
barge at Mississippi River Mile Marker
(MM) 661.0, in the vicinity of the
Helena Highway Bridge from July 13,
2020 through August 30, 2020, or until
all diving and salvage work is complete,
whichever occurs earlier.

IV. Discussion of the Rule

This rule establishes a temporary
safety zone from July 13, 2020 through
August 30, 2020, or until all diving and
salvage work is complete, whichever
occurs earlier. The safety zone will
cover all navigable waters of the
Mississippi River from MM 660.0 to
MM 663.0, extending the entire width of
the river. The safety zone will only be
activated when salvage work precludes
safe navigation of the established
channel. The duration of the zone is
intended to protect persons, property,
and infrastructure in these navigable
waters while the salvage work is being
conducted. No vessel or person will be
permitted to enter the safety zone
without obtaining permission from the
COTP or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zone. This
emergency safety zone will temporarily
restrict navigation on the Mississippi
River from MM 660.0 through MM 663.0
in the vicinity of Helena, Arkansas, from
July 13, 2020 through August 30, 2020,
or until all diving and salvage work is
complete, whichever occurs earlier. The
Coast Guard will issue a Broadcast
Notice to Mariners via VHF—FM marine
channel 16 informing the public that the
zone will be activated, and the rule
would allow vessels to seek permission
to enter the zone on a case-by-case basis.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider

the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
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principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves an
emergency safety zone on the
Mississippi River from MM 660.0
through MM 663.0, that will prohibit
entry into this zone unless permission
has been granted by the COTP Lower
Mississippi River or a designated
representative. The safety zone will only
be enforced during short durations
while salvage work precludes the safe
navigation of the established channel. It
is categorically excluded from further
review under paragraph L60(d) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS
AREAS.

m 1. The authority citation for Part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08—-0408 to read as
follows:

§165.T08-0408 Emergency Safety Zone;
Lower Mississippi River, Helena, AR.

(a) Location. The following area is a
safety zone: All waters of the
Mississippi River from MM 660.0
through MM 663.0.

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s
representative by telephone or email.
Those in the safety zone must comply
with all lawful orders or directions
given to them by the COTP or the
COTP’s designated representative.

(c) Enforcement periods. This section
will be enforced as needed from July 13,
2020 through August 30, 2020, or until
all diving and salvage work is complete,
whichever occurs earlier. Periods of
activation will be promulgated by
Broadcast Notice to Mariners.

Dated: July 13, 2020.
R.S. Rhodes,

Captain, U.S. Coast Guard, Captain of the
Port Lower Mississippi River.
[FR Doc. 2020-15888 Filed 7—-28-20; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0444]
RIN 1625-AA87

Security Zone; North Atlantic Ocean,
Approaches to Ocean City, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary security zone
encompassing certain waters of the
North Atlantic Ocean. The security zone
is necessary to prevent waterside threats
before, during, and after National
Geospatial-Intelligence Agency
equipment testing conducted offshore
near Ocean City, MD. Entry of vessels or
persons into this zone is prohibited
unless specifically authorized by the
Captain of the Port Maryland-National
Capital Region or his designated
representative.

DATES: This rule is effective without
actual notice from July 29, 2020 through
9:30 p.m. on August 28, 2020. For the
purposes of enforcement, actual notice
will be used from 9 a.m. on July 27,
2020, through July 29, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0444 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ron Houck, Sector Maryland-
National Capital Region Waterways
Management Division, U.S. Coast
Guard; telephone 410-576-2674,
Ronald.L.Houck@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
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U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it
would be impracticable and contrary to
the public interest. The Coast Guard was
unable to publish an NPRM and hold a
comment period for this rulemaking due
to the short time period between event
planners notifying the Coast Guard of
the event and required publication of
this security zone. It is necessary for the
Coast Guard to establish this security
zone by July 27, 2020, in order to ensure
the appropriate level of waterborne
protection for the public, mitigation of
potential terrorist acts, and enhancing
maritime safety and security in order to
safeguard life, property, and the
environment.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest for the
same reasons discussed above for
forgoing notice and comment.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
Maryland-National Capital Region has
determined that a security zone is
needed for waterborne protection of the
public, mitigation of potential terrorist
acts, and the enhancing of public and
maritime safety and security in order to
safeguard life, property, and the
environment on or near the navigable
waters near Ocean City, MD.

IV. Discussion of the Rule

This rule establishes a security zone
from 9 a.m. on July 27, 2020, through
9:30 p.m. on August 28, 2020. The
security zone will be enforced from 9
a.m. to 9:30 p.m. on July 27, 2020, and
those same hours on July 28, 2020, July
29, 2020, July 30, 2020, July 31, 2020,
August 24, 2020, August 25, 2020,
August 26, 2020, August 27, 2020, and
August 28, 2020. The security zone will
cover all waters of the North Atlantic
Ocean, from surface to bottom,
encompassed by a line connecting the
following points beginning at 38°23'56”
N, 074°48°06” W, thence south to
38°21'40” N, 074°48’33” W, thence south
to 38°17’54” N, 074°49'57” W, thence

southwest to 38°15’04” N, 074°51’44” W,
thence northwest to 38°18’52” N,
074°54’24” W, thence north to 38°22’55”
N, 074°52’44” W, and northeast back to
the beginning point. The zone is
approximately 9.3 nautical miles yards
in length and 3.6 nautical miles yards in
width. If a person or vessel has been
granted permission to enter the zone,
while they are operating in the zone that
they must not enter waters within 1,000
yards of the on scene Coast Guard vessel
or test equipment being used by Coast
Guard personnel.

The duration of the rule and
enforcement of the zone is intended to
protect personnel, vessels, and the
marine environment in these navigable
waters while the Coast Guard vessel and
test equipment are being used. All
vessels and persons must obtain
permission from the COTP Maryland-
National Capital Region or his
designated representative before
entering the security zone. Equipment
testing operations may occur anywhere
within the security zone during the
enforcement periods. Vessels and
persons will not be permitted to enter
the security zone within 1,000 yards of
the Coast Guard vessel or test
equipment. While this 1,00- yards area
lies within the security zone, its exact
location within the security zone may
change.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the location and duration of
the security zone. This security zone
will be enforced 125 hours over the
course of a one month period. Vessels
will be able to safely transit around the

security zone, which impacts a small
area of the North Atlantic Ocean, where
vessel traffic is normally low.
Additionally, the Coast Guard will make
notifications to the maritime community
via marine information broadcasts. The
Coast Guard will update such
notifications as necessary to keep the
maritime community informed of the
status of the security zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
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Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
security zone lasting only 125 total
enforcement hours that will prohibit
entry within a small portion of the
North Atlantic Ocean. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration

supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05—0444 to read as
follows:

§165.T05-0444 Security Zone; North
Atlantic Ocean, Approaches to Ocean City,
MD.

(a) Location. The following is a
security zone: All waters of the North
Atlantic Ocean, from surface to bottom,
encompassed by a line connecting the
following points beginning at 38°23'56”
N, 074°48’06” W, thence south to
38°2140” N, 074°48’33” W, thence south
to 38°17’54” N, 074°49’57” W, thence
southwest to 38°15’04” N, 074°51'44” W,
thence northwest to 38°18’52” N,
074°54’24” W, thence north to 38°22’55”
N, 074°52’44” W, and northeast back to
the beginning point. All coordinates are
based on datum NAD 83.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region.

Designated representative means the
Coast Guard commissioned, warrant, or
petty officer operating the on scene
Coast Guard vessel designated by or
assisting the Captain of the Port
Maryland-National Capital Region
(COTP) in the enforcement of the
security zone.

(c) Regulations. (1) Under the general
security zone regulations in subpart D of

this part, you may not enter the security
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter the
security zone described in paragraph (a)
of this section, contact the COTP or the
COTP’s representative by telephone at
410-576—2693 or on Marine Band Radio
VHF-FM channel 16 (156.8 MHz). The
Coast Guard vessel enforcing this
section can be contacted on Marine
Band Radio VHF-FM channel 16 (156.8
MHz). Those in the security zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(3) A person or vessel operating in the
security zone described in paragraph
(a)(1) of this section must not enter
waters within 1,000 yards of the on
scene Coast Guard vessel or test
equipment being used by Coast Guard
personnel.

(d) Enforcement periods. This section
will be enforced 9 a.m. to 9:30 p.m. on
July 27, 2020, and those same hours on
July 28, 2020, July 29, 2020, July 30,
2020, and July 31, 2020, August 24,
2020, August 25, 2020, August 26, 2020,
August 27, 2020, and August 28, 2020.

Dated: July 23, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-16367 Filed 7-28-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0437]
RIN 1625-AA00

Safety Zone; Fireworks Display; Fox
River, Green Bay, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters of the Fox River in
Green Bay, WI. The safety zone is
needed to protect personnel, vessels,
and the marine environment from
potential hazards from a fireworks
display. Entry of vessels or persons into
this zone is prohibited unless
specifically authorized by the Captain of
the Port (COTP) Lake Michigan.

DATES: This rule is effective from 8 p.m.
through 10 p.m. on August 1, 2020.
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ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0437 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Kyle Weitzell,
Sector Lake Michigan Waterways
Management Division, U.S. Coast
Guard; telephone 414-747-7148, email
Kyle.W.Weitzell@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
Notice of Proposed Rulemaking (NPRM)
with respect to this rule because it is
impracticable to do so. Notice of this
event was submitted to the Coast Guard
on July 6, 2020 and publishing a NPRM
would delay the creation of this safety
zone in time for the scheduled fireworks
display on August 1, 2020.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
enact a safety zone associated with a
fireworks display on August 1, 2020.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
Lake Michigan has determined that
potential hazards associated with
fireworks over the Fox River on August
1, 2020 will be a safety concern for
anyone within a 500-foot radius of the
launch site. This rule is needed to

protect personnel, vessels, and the
marine environment in the navigable
waters within the safety zone while the
fireworks are being launched.

IV. Discussion of the Rule

This rule establishes a safety zone
from 8 p.m. through 10 p.m. on August
1, 2020. The safety zone will cover all
navigable waters of the Fox River within
a 500-foot radius of coordinates
44°31.15" N, 088°00.86" W. The duration
of the zone is intended to protect
personnel, vessels, and the marine
environment in these navigable waters
while the fireworks are being launched.
No vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP Lake
Michigan or a designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of this proposed safety zone.
This regulation will be in effect on the
Fox River within 500 feet of a fireworks
display on August 1, 2020 for no more
than two hours. Additionally, the COTP
Lake Michigan may consider the
movement of persons and vessels
through or within the safety zone, if it
is safe to do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and

operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
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with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only two hours that will
prohibit entry within 500 feet of a
fireworks display the Fox River. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0437 to read as
follows:

§165.T09-0437 Safety Zone; Fireworks
Display; Fox River, Green Bay, WI.

(a) Location. All navigable waters of
Fox River in Green Bay, WI within 500
feet of fireworks launch site at
coordinates 44°31.15" N, 088°00.86” W.

(b) Enforcement Period. This rule will
be enforced from 8 p.m. through 10 p.m.
on August 1, 2020.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within this
safety zone is prohibited unless
authorized by the Captain of the Port
Sector (COTP) Lake Michigan or a
designated on-scene representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP Lake Michigan
or a designated on-scene representative.

(3) The “on-scene representative” of
the COTP Lake Michigan is any Coast
Guard commissioned, warrant or petty
officer who has been designated by the
COTP Lake Michigan to act on his or her
behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP Lake Michigan or an
on-scene representative to obtain
permission to do so. The COTP Lake
Michigan or an on-scene representative
may be contacted via VHF Channel 16.
Vessel operators given permission to
enter or operate in the safety zone must
comply with all directions given to
them by the COTP Lake Michigan or an
on-scene representative.

Dated: July 17, 2020.
D.P. Montoro,
Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.
[FR Doc. 2020-15884 Filed 7—-28-20; 8:45 am]

BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Chapter Il
[ED-2019-OSERS-0001]

Final Priority and Definitions—State
Personnel Development Grants

AGENCY: Office of Special Education and
Rehabilitative Services (OSERS),
Department of Education.

ACTION: Final priority and definitions.

SUMMARY: The Department of Education
(Department) announces a priority and
definitions under the State Personnel
Development Grants program, Catalog of
Federal Domestic Assistance (CFDA)
number 84.323A. The Department may
use this priority and definitions for
competitions in fiscal year (FY) 2020
and later years. We take this action to
focus attention on an identified national
need to provide teachers and other
personnel who serve children with
disabilities the option to select
professional development activities that
will best meet their needs. This priority
will support States in developing pilots
or other innovative means of providing
choice in professional development.
DATES: Effective Date: This priority and
definitions are effective August 28,
2020.

FOR FURTHER INFORMATION CONTACT:
Jennifer Coffey, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 5161, Potomac Center Plaza,
Washington, DC 20202-5076.
Telephone: (202) 245-6673. Email:
jennifer.coffey@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION: Purpose Of
Program: The purpose of the State
Personnel Development Grants program
is to assist State educational agencies
(SEAS) in reforming and improving their
systems for personnel preparation and
professional development in early
intervention, educational, and transition
services in order to improve results for
children with disabilities.

Program Authority: 20 U.S.C. 1451-
1455.

We published a notice of proposed
priority and definitions (NPP) for this
program in the Federal Register on
April 24, 2020 (85 FR 22972). The NPP
contained background information and
our reasons for proposing the particular
priority and definitions.

There are minor differences between
the NPP and this notice of final priority
and definitions (NFP) as discussed in
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the Analysis of Comments and Changes
section of this notice.

Public Comment: In response to our
invitation in the NPP, 18 parties
submitted comments on the proposed
priority and definitions. Generally, we
do not address technical and other
minor changes. In addition, we do not
address comments that raised concerns
not directly related to the proposed
priority and definitions. An analysis of
the comments and of any changes in the
priority and definitions since
publication of the NPP follows.

Analysis of Comments and Changes

Comment: Several commenters,
especially personnel who have heavy or
challenging workloads, expressed
concern that some teachers and other
personnel could not readily assess their
professional development needs and
thus not improve critical skills for
serving children with disabilities. A few
commenters shared that within a multi-
tiered system of support, student and
school data are analyzed to determine
professional development needs and
that the proposed priority did not lend
itself to a data-based approach to
choosing professional development
options. Some commenters specified
that students with disabilities need
coordinated efforts between
administrators, teachers, and other
personnel and that allowing individuals
to choose their professional
development activities would prevent a
coordinated approach.

Discussion: The Department
appreciates the responses to the NPP.
The Department believes that States and
local agencies and programs will
develop innovative ways to support
personnel in assessing their needs and
connecting those needs with effective
professional development choices.
Additionally, two other priorities for
this program—the State Personnel
Development Grants (SPDG) statutory
priority from sections 651 through 655
of the Individuals with Disabilities
Education Act (IDEA), as amended by
the Every Student Succeeds Act (ESSA),
and the priority for this program
published in the Federal Register on
August 2, 2012 (77 FR 45944) related to
the effective and efficient delivery of
personnel development—are priorities
that lend themselves to a data-driven
and coordinated approach for assessing
and providing professional development
needs to assist personnel who work
with children with disabilities. Because
we expect to use the Choice in
Professional Development priority in
combination with both of the other two
priorities, at this time, the Department
does not believe changes to the Choice

in Professional Development priority are
warranted.

Changes: None.

Comment: One commenter expressed
concern that teachers and other
personnel would have a difficult time
determining the appropriate
interventions for the children with
disabilities they serve.

Discussion: The proposed Choice in
Professional Development priority is not
meant to replace the two SPDG
priorities discussed above, which focus
activities on identified needs in the
State, such as assisting teachers and
other personnel in choosing effective
interventions to improve the outcomes
of children with disabilities. As
described in the NPP, a State could use
this new priority to support local
agencies and programs in selecting a
subset of personnel who work with
children with disabilities to choose their
professional development activities.
These could be practitioners who have
demonstrated success in selecting
interventions and who desire to increase
their skills in a specific area, such as
leadership. Or it could be a group of
personnel, such as teachers of children
who are deaf and blind, who have
uni%ue professional development needs.
Changes: None.

Comment: Several commenters spoke
to the continued need for a systemic
approach, including the use of
implementation science, when meeting
professional development needs.
Systemic preparation and professional
development plans that address State
and local needs were noted as critical
for large scale improvement.
Additionally, commenters noted that
planning for use of SPDG funds must
include a cadre of important
stakeholders, such as educators,
principals, administrators, related
services personnel, early intervention
personnel and others. The commenters
expressed concern that the new priority
would not support this planning process
and would undermine both the
requirements of the law and important
planning and alignment between the use
of the SPDG funding and the SEA’s
goals for its education standards,
certification requirements, and
continuing education that
systematically address State and local
needs.

Discussion: While the Department
appreciates the commenters’ concerns,
we also believe that this priority could
enable SEAs to strengthen their
professional development activities
consistent with State and local
personnel needs. Pilot efforts supported
under this priority could be part of a
larger professional development system

that uses SPDG funds to reform and
improve personnel development
throughout the State. Planning for use of
SPDG funds, described by the SPDG
statutory priority from sections 651
through 655 of IDEA, as amended by the
ESSA, requires planning with key
stakeholders such as those listed by the
commenters. Identifying local
educational agencies (LEAs) and early
childhood programs where choice in
professional development may be most
useful could be determined during this
planning as well. Providing professional
development choice for personnel
within the systemic SPDG effort may
increase States’ impact on personnel
practice and thus on child outcomes.
The SPDG statutory priority requires
States to assess their needs and align
their goals with those needs, as
appropriate. These requirements apply
equally to the Choice in Professional
Development priority.

In response to concerns related to
implementation science, the SPDG
Government Performance Results
Modernization Act of 2010 (GPRA)
measures require projects to assess their
use of implementation science
principles when developing a
professional development system.
Specifically, an evidence-based
professional development rubric is used
to measure projects’ use of
implementation science strategies in
their professional development
activities. Additionally, projects use
intervention fidelity measures to
demonstrate changes in personnel
practice as a result of participation in
professional development. Finally, the
effort provided for coaching or
mentoring supports is reported by
projects. The Department intends to use
these GPRA measures for funded
projects that respond to the Choice in
Professional Development priority.

Changes: We have added
requirements aligned with the GPRA
measures for applicants responding to
the Choice in Professional Development
priority. The added requirements are in
paragraph (e) under the Final Priority
section of the NFP.

Comment: A number of commenters
expressed concern that having
individuals choose their professional
development activities would prevent
States from working toward a larger
collective goal, such as increasing
teachers’ expectations for children with
disabilities. In addition, commenters
stated that the proposed priority would
be a deterrent to using SPDG funds for
results-driven accountability and efforts
related to the State Systemic
Improvement Plan (SSIP).
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Discussion: The Department agrees
with the commenters that it is important
for State agencies to work toward larger
goals. All applicants must address the
SPDG statutory priority that requires
projects to identify and address the
State and local needs for the personnel
preparation and professional
development of personnel, as well as
individuals who provide direct
supplementary aids and services to
children with disabilities. The needs
may align with the needs identified for
the SSIP, and the SPDG professional
development activities could be used to
help reach the State-identified
measurable result. Accordingly, the
Department does not believe further
clarification of the proposed priority is
warranted.

Changes: None.

Comment: Some commenters were
unsure how the impact of professional
development activities would be
assessed under this priority. The
commenters specified that all
professional development efforts should
be chosen based on need and
effectiveness data and that intervention
fidelity and impact on child outcomes
should be assessed.

Discussion: The Department agrees
with the commenters regarding the need
to assess the impact of the professional
development activities on personnel
skills and the corresponding
improvement in child outcomes. The
SPDG GPRA measures include both a
measure of implementation fidelity and
a measure of child outcomes. The
Department intends to use these GPRA
measures for funded projects that
respond to the Choice in Professional
Development priority.

Changes: We have added
requirements aligned with the GPRA
measures for applicants responding to
the Choice in Professional Development
priority. The added requirements are in
paragraph (e) under the Final Priority
section of the NFP.

Comment: Several commenters
described the importance of aligning
individuals’ professional development
with local program, school, district, and
State initiatives and the need for the
State and local entities to coordinate
their efforts. Further, a number of
commenters described the importance
of a coordinated and integrated
approach to professional development
that encourages collaboration across
personnel who work with children with
disabilities. Specifically, the
commenters described how teams
working with children with disabilities
benefit from a coordinated set of skills
and knowledge and how individually
chosen professional development

activities might detract from a cohesive
approach.

Discussion: The Department agrees
that aligning professional development
activities with early childhood program,
school, district, region, and State
priorities and improvement efforts is
important. Under this priority, local
programs and districts could provide a
menu of professional development
activities that could assist teachers and
other personnel in developing their
skills in areas that align with their State
or local agency’s improvement efforts.
The Department believes that an
innovative approach to providing choice
that aligns those choices with ongoing
improvement efforts is possible.
Further, the Department fully supports
coordinating efforts at all levels of the
early childhood and education systems.

Also, the Department agrees that the
teams supporting children with
disabilities should take a coordinated
approach in their efforts. The
individuals on that team, however, may
have varying professional development
needs. The structure of the team
provides an opportunity to bring the
diverse skills and knowledge of the
team members together in a way that
best serves the needs of the child.
Accordingly, the Department does not
believe changes to the priority are
necessary.

Changes: None.

Comment: Some commenters stated
that State policies concerning
certification requirements and LEA
priorities cannot and should not be
superseded by individuals’ professional
development choices. Additionally,
some of these commenters expressed
concern about administrators no longer
having authority over the professional
development choices of their staff and
that this would strip administrators of
the ability to be instructional leaders.

Discussion: The Choice in
Professional Development priority does
not supersede State and local
certification requirements or the ability
of administrators to choose the
professional development activities
provided to personnel. Personnel will
continue to be subject to State and local
certification requirements, and
administrators retain existing authority
to mandate professional development
activities. Under the Choice in
Professional Development priority, an
administrator could create a menu of
choices for personnel who work with
children with disabilities or identify
another way to ensure the choices
available align with the administrative
priorities at the local and State levels, as
appropriate. Providing choices to
individuals do not preclude the

involvement of administrators or
alignment with larger improvement
efforts. Therefore, the Department does
not believe changes to the priority are
necessary.

Changes: None.

Comment: A few commenters asked
how a State could scale the professional
development found to be effective under
this priority.

Discussion: The Department believes
that States and local agencies and
programs will find innovative ways to
integrate effective professional
development activities into their overall
SPDG efforts. For example, if an
intensive literacy approach is found to
be effective in improving reading ability
for children with disabilities and SPDG
funds are being used to implement a
multi-tiered system of supports (MTSS),
the intensive literacy approach could be
integrated into the larger MTSS effort.

Changes: None.

Comment: One commenter asked that
we incorporate into the priority the
concept of “personnel instructional
autonomy,” which the commenter
defined as possessing meaningful choice
and voice in choosing high-quality
evidence-based professional
development in a comprehensive
system. The commenter further
suggested that student outcome and
school fidelity data be used to
determine the areas where schools and
districts focus for professional
development and that State standards
for students guide teacher choice and
voice.

Discussion: The Department agrees
with the essence of the description the
commenter provided. This description
corresponds with the Department’s
perspective on the importance of
providing meaningful choice in
professional development. States have
the option to create an operational
definition of choice consistent with the
needs of personnel in their State.
Therefore, it is not necessary for the
Department to provide a definition of
choice for this priority.

Changes: None.

Comment: One commenter stated that
the priority would prevent States from
preparing personnel and further
developing their skills. Other
commenters shared that having a
structure in place for ongoing teacher
support and enrichment, beyond the
initial training they receive, is vital if
teachers are to implement evidence-
based practices with fidelity. They
expressed concern that ongoing support
in the form of coaching or professional
learning communities cannot be
adequately addressed when personnel
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have autonomy in making their
professional development choices.

Discussion: The Department expects
that States and local agencies and
programs will develop innovative ways
to provide personnel with professional
development options that prepare them
to meet the needs of children with
disabilities. Professional development
options will need to provide fidelity
measures for the practices or programs
that are the focus of the professional
development activities. Consistent with
new program application requirements,
the professional development activities
chosen must have fidelity measurement
tools that coaches or professional
learning communities can then use to
assess implementation and connect that
implementation to impact on child
outcomes.

Changes: None.

Comment: Some commenters stated
that the SPDG should contribute to the
education infrastructure and that this
priority dilutes the limited SPDG
resources. They recommended that
SPDG funds be focused to have the
largest systemic impact possible and
expressed concern that providing
special education teachers and other
personnel the autonomy to select
professional development activities
based on their individual needs will
prove disruptive and detrimental to the
core purpose of the SPDG program.

Discussion: This priority is provided
to assist States and local agencies in
fully engaging in the professional
development of teachers and other
personnel who serve children with
disabilities. For the reasons explained
throughout the Department’s responses
to previous comments, the Department
does not agree that this priority will
undermine the purpose of the SPDG
program. Accordingly, the Department
does not believe that changes to the
priority are needed.

Changes: None.

Comment: One commenter was
concerned that rural personnel would
not be able to make use of professional
development choice.

Discussion: Online synchronous and
asynchronous training and coaching
have become more available and more
effective in recent years (Coogle et al.,
2018; Gregory et al., 2017). Personnel in
rural areas could access training and
coaching virtually, as appropriate, and
as such, the Department does not
believe this priority prohibits
participation from rural personnel.

Changes: None.

Comment: One commenter stated that
this priority did not meet the rigorous
standard for professional development
under the Elementary and Secondary

Education Act, as amended (ESEA), and
adopted by IDEA and would not support
professional learning that is sustained,
collaborative, school-based, and job-
embedded. Other commenters felt that
the professional development described
in the priority does not meet best
practice standards for effective
professional development.

Discussion: The Department expects
that States and local entities will work
together to provide professional
development choices that are sustained
and that support the important work of
teachers and other personnel who serve
children with disabilities. Additionally,
collaborative efforts, such as
professional learning communities,
should remain intact. Personnel who
receive professional development under
this priority will be assessed for the
fidelity of implementation for the
professional development options they
choose. These personnel should receive
coaching or mentoring, and should have
the opportunity to review fidelity and
child data with fellow practitioners. The
professional learning offered in
response to this funding priority must
comply with the standards in the ESEA
and IDEA, as amended by ESSA, as
applicable. For these reasons, the
Department believes that SPDG projects
will continue to meet best practice
standards.

Changes: None.

Comment: A few commenters felt the
standard for evidence set for
professional development activities was
too low.

Discussion: Applications for this
discretionary program undergo a
rigorous peer review. The reviewers
have expertise in professional
development and will use this expertise
to assess proposed projects based on
their ability to meet the program
requirements, as well as the extent to
which the training or professional
development services to be provided by
the proposed project are of sufficient
quality, intensity, and duration to lead
to improvements in practice among the
beneficiaries of those services.

Changes: None.

Comment: A few commenters
expressed there was not sufficient
evidence to support choice in
professional development as described
in this priority.

Discussion: Sparks and Malkus (2015)
found evidence that teacher autonomy
is positively associated with teachers’
job satisfaction and teacher retention
(Guarino, Santibafiez, and Daley 2006;
Ingersoll and May 2012). The
Department seeks to improve the
retention of personnel by supporting
personnel choice.

Changes: None.

Comment: Some commenters
contended this priority would place an
undue burden on States. One of these
commenters felt it would be
exceptionally difficult for new
applicants to respond to the priority.
Another commenter was concerned that
evaluating individual teachers’
professional development activities
would be impractical for States,
especially more rural States.

Discussion: This priority is provided
to assist States with fully engaging
teachers and other personnel who serve
children with disabilities in their
professional development. Participation
in this program is voluntary, and the
costs imposed on applicants by this
regulatory action will be limited to the
paperwork burden related to preparing
an application, as the costs of carrying
out activities associated with the
application will be paid for with
program funds. Accordingly, the
Department does not believe that
changes to the priority are needed.

Changes: None.

Comment: One commenter shared
that Parent Centers bring direct
experience and expertise in family
engagement to the learning and
experiences of personnel. The
commenter contended it would be
extremely difficult to bring this
experience, expertise, and perspective
to an individual stipend program under
the priority.

Discussion: The Department agrees
that family engagement is critical to the
success of all children, and especially
children with disabilities. The
requirement that an SPDG project must
contract or subgrant with an OSEP-
funded parent training and information
center (PTI), or community parent
resource center (CPRC), as appropriate,
remains intact and family engagement
remains a focus for all SPDG priorities.
Planning for this work with key
stakeholders, such as family members of
children with disabilities and parent
centers, continues to be a requirement
under the SPDG statutory priority.

Changes: None.
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Final Priority

Choice in Professional Development

The purpose of this priority is to fund
SPDG grants to SEAs that empower
teachers and other personnel to select
professional development activities that
meet their individual needs to improve
results for children with disabilities.
States will meet the priority if they
describe in their application how they
will develop personalized professional
development projects to carry out their
State plan under section 653 of IDEA
and implement professional
development activities that are
consistent with the use of funds
provisions in section 654 of IDEA. This
would be accomplished by using funds
under the SPDG program for stipends or
other mechanisms to provide personnel
with choice in selecting professional
development options that will count
toward State or local professional
development requirements, as
appropriate, such as the number of
hours personnel must fill or the
competencies they must acquire to
obtain or retain certification, and that
are designed to meet their individual
needs and thus improve results for
children with disabilities.

Applicants must—

(a) Demonstrate, in the narrative
section of the application under
“Significance,” how the proposed
project will develop personalized
professional development activities
using stipends or other mechanisms that
provide personnel choice in
professional development options
designed to meet their individual needs
and count toward State or local
professional development requirements
and thus improve results for children
with disabilities;

(b) Describe how the State will select
the individual(s) or groups of personnel
that will be provided with professional
development options, including the
extent to which applicants will
prioritize selecting individuals or
groups of personnel serving rural
children with disabilities or

disadvantaged children with
disabilities, such as children from low-
income families. If applicable,
applicants should specify how they will
prioritize personnel if demand for
professional development among the
individuals or groups of personnel that
the applicant proposes to serve exceeds
what available funds can support;

(c) Describe how the State will create
a list of approved professional
development options that meet the
requirements of the SPDG program. This
description should include how the
applicant will engage with a range of
stakeholders, including school
administrators, personnel serving
students with disabilities, families of
students with disabilities and
individuals with disabilities, and other
State or local agencies serving
individuals with disabilities, such as
juvenile justice agencies, to determine
which professional development
options it will offer. Specifically,
professional development options
must—

(1) Use evidence-based (as defined in
this notice) professional development
methods that will increase
implementation of evidence-based
practices and result in improved
outcomes for children with disabilities;

(2) Include ongoing assistance that
supports the implementation of
evidence-based practices with fidelity
(as defined in this notice); and

(3) Use technology to more efficiently
and effectively provide ongoing
professional development to personnel,
including to personnel in rural areas
and in urban or high-need local
educational agencies (LEAs) (as defined
in this notice);

(d) If applicable, describe the steps
that personnel would need to take to
request professional development
options not already on a list of approved
professional development options, the
justification that personnel would need
to provide to demonstrate how the
selected options would improve results
for children with disabilities, and how
personnel would be notified if their
request was approved or disapproved in
writing and within 14 days; and

(e) Describe—

(1) The extent to which the proposed
project will use professional
development practices supported by
evidence to support the attainment of
identified competencies;

(2) How improvement in
implementation of SPDG-supported
practices over time will be
demonstrated by participants in SPDG
professional development activities;

(3) The extent to which the proposed
project will use SPDG professional

development funds to provide activities
designed to sustain the use of SPDG-
supported practices;

(4) How the proposed project will
determine whether special education
teachers who meet the qualifications
described in section 612(a)(14)(C) of
IDEA, as amended by the ESSA, that
have participated in SPDG-supported
special education teacher retention
activities remain as special education
teachers two years after their initial
participation in these activities; and

(5) How the proposed project will
assess whether and to what extent the
project improves outcomes for children
with disabilities.

Types of Priorities

When inviting applications for a
competition using one or more
priorities, we designate the type of each
priority as absolute, competitive
preference, or invitational through a
notice in the Federal Register. The
effect of each type of priority follows:

Absolute priority: Under an absolute
priority, we consider only applications
that meet the priority (34 CFR
75.105(c)(3)).

Competitive preference priority:
Under a competitive preference priority,
we give competitive preference to an
application by (1) awarding additional
points, depending on the extent to
which the application meets the priority
(34 CFR 75.105(c)(2)(1)); or (2) selecting
an application that meets the priority
over an application of comparable merit
that does not meet the priority (34 CFR
75.105(c)(2)(ii)).

Invitational priority: Under an
invitational priority, we are particularly
interested in applications that meet the
priority. However, we do not give an
application that meets the priority a
preference over other applications (34
CFR 75.105(c)(1)).

Final Definitions

The Department establishes the
following definitions for use with this
priority and requirements, and with the
SPDG program. We establish these
definitions to ensure that applicants
have a clear understanding of how we
are using these terms. We use
definitions the Department has adopted
elsewhere and provide the source of
existing definitions in parentheses.

Evidence-based means the proposed
project component is supported by one
or more of strong evidence, moderate
evidence, promising evidence, or
evidence that demonstrates a rationale.
(34 CFR 77.1)

Experimental study means a study
that is designed to compare outcomes
between two groups of individuals
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(such as students) that are otherwise
equivalent except for their assignment
to either a treatment group receiving a
project component or a control group
that does not. Randomized controlled
trials, regression discontinuity design
studies, and single-case design studies
are the specific types of experimental
studies that, depending on their design
and implementation (e.g., sample
attrition in randomized controlled trials
and regression discontinuity design
studies), can meet What Works
Clearinghouse (WWC) standards
without reservations as described in the
WWC Handbook (version 3.0):

(i) A randomized controlled trial
employs random assignment of, for
example, students, teachers, classrooms,
or schools to receive the project
component being evaluated (the
treatment group) or not to receive the
project component (the control group).

(ii) A regression discontinuity design
study assigns the project component
being evaluated using a measured
variable (e.g., assigning students reading
below a cutoff score to tutoring or
developmental education classes) and
controls for that variable in the analysis
of outcomes.

(iii) A single-case design study uses
observations of a single case (e.g., a
student eligible for a behavioral
intervention) over time in the absence
and presence of a controlled treatment
manipulation to determine whether the
outcome is systematically related to the
treatment. (34 CFR 77.1)

Fidelity means the delivery of
instruction in the way in which it was
designed to be delivered. (77 FR 45944)

High-need LEA means, in accordance
with section 2102(3) of the ESEA, an
LEA—

(a) That serves not fewer than 10,000
children from families with incomes
below the poverty line (as that term is
defined in section 8101(41) of the
ESEA), or for which not less than 20
percent of the children served by the
LEA are from families with incomes
below the poverty line; and

(b) For which there is (1) a high
percentage of teachers not teaching in
the academic subjects or grade levels
that the teachers were trained to teach,
or (2) a high percentage of teachers with
emergency, provisional, or temporary
certification or licensing.

Lead agency means the agency
designated by the State’s Governor
under section 635(a)(10) of IDEA and 34
CFR 303.120 that receives funds under
section 643 of IDEA to administer the
State’s responsibilities under part C of
IDEA. (34 CFR 303.22)

Local educational agency (LEA)
means a public board of education or

other public authority legally
constituted within a State for either
administrative control or direction of, or
to perform a service function for, public
elementary schools or secondary
schools in a city, county, township,
school district, or other political
subdivision of a State, or for such
combination of school districts or
counties as are recognized in a State as
an administrative agency for its public
elementary schools or secondary
schools. (Section 602(19) of IDEA (20
U.S.C. 1401(19)))

Project component means an activity,
strategy, intervention, process, product,
practice, or policy included in a project.
Evidence may pertain to an individual
project component or to a combination
of project components (e.g., training
teachers on instructional practices for
English learners and follow-on coaching
for these teachers). (34 CFR 77.1)

Promising evidence means that there
is evidence of the effectiveness of a key
project component in improving a
relevant outcome, based on a relevant
finding from one of the following:

(i) A practice guide prepared by WWC
reporting a “strong evidence base” or
“moderate evidence base” for the
corresponding practice guide
recommendation;

(ii) An intervention report prepared
by the WWC reporting a “positive
effect” or ““potentially positive effect”
on a relevant outcome with no reporting
of a “negative effect” or “potentially
negative effect” on a relevant outcome;
or

(iii) A single study assessed by the
Department, as appropriate, that—

(A) Is an experimental study, a quasi-
experimental design study, or a well-
designed and well-implemented
correlational study with statistical
controls for selection bias (e.g., a study
using regression methods to account for
differences between a treatment group
and a comparison group); and

(B) Includes at least one statistically
significant and positive (i.e., favorable)
effect on a relevant outcome. (34 CFR
77.1)

Quasi-experimental design study
means a study using a design that
attempts to approximate an
experimental study by identifying a
comparison group that is similar to the
treatment group in important respects.
This type of study, depending on design
and implementation (e.g., establishment
of baseline equivalence of the groups
being compared), can meet WWC
standards with reservations, but cannot
meet WWC standards without
reservations, as described in the WWC
Handbook. (34 CFR 77.1)

Relevant outcome means the student
outcome(s) or other outcome(s) the key
project component is designed to
improve, consistent with the specific
goals of the program. (34 CFR 77.1)

State educational agency (SEA)
means the State board of education or
other agency or officer primarily
responsible for the State supervision of
public elementary schools and
secondary schools, or, if there is no such
officer or agency, an officer or agency
designated by the Governor or by State
law. (Section 602(32) of IDEA (20 U.S.C.
1401(32)))

Strong evidence means that there is
evidence of the effectiveness of a key
project component in improving a
relevant outcome for a sample that
overlaps with the populations and
settings proposed to receive that
component, based on a relevant finding
from one of the following:

(i) A practice guide prepared by the
WWC using version 2.1 or 3.0 of the
WWC Handbook reporting a ““strong
evidence base” for the corresponding
practice guide recommendation;

(ii) An intervention report prepared
by the WWC using version 2.1 or 3.0 of
the WWC Handbook reporting a
“positive effect” on a relevant outcome
based on a “medium to large” extent of
evidence, with no reporting of a
“negative effect” or “potentially
negative effect”” on a relevant outcome;
or

(iii) A single experimental study
reviewed and reported by the WWC
using version 2.1 or 3.0 of the WWC
Handbook, or otherwise assessed by the
Department using version 3.0 of the
WWC Handbook, as appropriate, and
that—

(A) Meets WWC standards without
reservations;

(B) Includes at least one statistically
significant and positive (i.e., favorable)
effect on a relevant outcome;

(C) Includes no overriding statistically
significant and negative effects on
relevant outcomes reported in the study
or in a corresponding WWC
intervention report prepared under
version 2.1 or 3.0 of the WWC
Handbook; and

(D) Is based on a sample from more
than one site (e.g., State, county, city,
school district, or postsecondary
campus) and includes at least 350
students or other individuals across
sites. Multiple studies of the same
project component that each meet
requirements in paragraphs (iii)(A), (B),
and (C) of this definition may together
satisfy this requirement. (34 CFR 77.1)

What Works Clearinghouse Handbook
(WWC Handbook) means the standards
and procedures set forth in the WWC



Federal Register/Vol. 85, No. 146/ Wednesday, July 29, 2020/Rules and Regulations

45531

Procedures and Standards Handbook,
Version 3.0 or Version 2.1 (incorporated
by reference, see 34 CFR 77.2). Study
findings eligible for review under WWC
standards can meet WWC standards
without reservations, meet WWC
standards with reservations, or not meet
WWC standards. WWC practice guides
and intervention reports include
findings from systematic reviews of
evidence as described in the Handbook
documentation. (34 CFR 77.1)

Note: The What Works Clearinghouse
Procedures and Standards Handbook
(Version 3.0), as well as the more recent
What Works Clearinghouse Handbooks
released in October 2017 (Version 4.0) and
January 2020 (Version 4.1), are available at
https://ies.ed.gov/ncee/wwc/Handbooks.

This document does not preclude the
Department from proposing additional
priorities, requirements, definitions, or
selection criteria, subject to meeting
applicable rulemaking requirements.

Note: This document does not solicit
applications. In any year in which we choose
to use this priority and definitions, we invite
applications through a notice in the Federal
Register.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, the
Office of Management and Budget
(OMB) determines whether this
regulatory action is ““significant” and,
therefore, subject to the requirements of
the Executive order and subject to
review by OMB. Section 3(f) of
Executive Order 12866 defines a
“significant regulatory action” as an
action likely to result in a rule that
may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local or Tribal governments or
communities in a material way (also
referred to as an “economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866. Pursuant to the

Congressional Review Act (5 U.S.C. 801
et seq.), the Office of Information and
Regulatory Affairs designated this rule
as not a “‘major rule,” as defined by 5
U.S.C. 804(2).

Under Executive Order 13771, for
each new rule that the Department
proposes for notice and comment or
otherwise promulgates that is a
significant regulatory action under
Executive Order 12866, and that
imposes total costs greater than zero, it
must identify two deregulatory actions.
For FY 2020, any new incremental costs
associated with a new regulation must
be fully offset by the elimination of
existing costs through deregulatory
actions. Because this regulatory action is
not significant, the requirements of
Executive Order 13771 do not apply.

We have also reviewed this final
regulatory action under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
upon a reasoned determination that
their benefits justify their costs
(recognizing that some benefits and
costs are difficult to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘“‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological

innovation or anticipated behavioral
changes.”

We are issuing this final priority and
definitions only on a reasoned
determination that their benefits justify
their costs. In choosing among
alternative regulatory approaches, we
selected those approaches that
maximize net benefits. Based on the
analysis that follows, the Department
believes that this regulatory action is
consistent with the principles in
Executive Order 13563.

We also have determined that this
regulatory action does not unduly
interfere with State, local, and Tribal
governments in the exercise of their
governmental functions.

In accordance with these Executive
orders, the Department has assessed the
potential costs and benefits, both
quantitative and qualitative, of this
regulatory action. The potential costs
are those resulting from statutory
requirements and those we have
determined as necessary for
administering the Department’s
programs and activities.

Discussion of Potential Costs and
Benefits

The Department believes that the
costs associated with this final priority
and definitions will be minimal, while
the benefits are significant. The
Department believes that this regulatory
action does not impose significant costs
on eligible entities. Participation in this
program is voluntary, and the costs
imposed on applicants by this
regulatory action will be limited to
paperwork burden related to preparing
an application. The benefits of
implementing the program—to assist
SEAs in reforming and improving their
systems for personnel preparation and
professional development in early
intervention, educational, and transition
services in order to improve results for
children with disabilities—will
outweigh the costs incurred by
applicants, and the costs of carrying out
activities associated with the
application will be paid for with
program funds. For these reasons, we
have determined that the costs of
implementation will not be burdensome
for eligible applicants, including small
entities.

Paperwork Reduction Act of 1995

The final priority and definitions
contain information collection
requirements that are approved by OMB
under OMB control number 1820-0028;
the final priority and definitions do not
affect the currently approved data
collection.
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Regulatory Flexibility Act
Certification: The Secretary certifies that
this final regulatory action would not
have a significant economic impact on
a substantial number of small entities.
The U.S. Small Business Administration
(SBA) Size Standards define proprietary
institutions as small businesses if they
are independently owned and operated,
are not dominant in their field of
operation, and have total annual
revenue below $7,000,000. Nonprofit
institutions are defined as small entities
if they are independently owned and
operated and not dominant in their field
of operation. Public institutions are
defined as small organizations if they
are operated by a government
overseeing a population below 50,000.

The small entities that this final
regulatory action will affect are SEAs of
the 50 States, the District of Columbia,
or the Commonwealth of Puerto Rico or
an outlying area (United States Virgin
Islands, Guam, American Samoa, and
the Commonwealth of the Northern
Mariana Islands). We believe that the
costs imposed on an applicant by the
final priority and definitions will be
limited to paperwork burden related to
preparing an application and that the
benefits of this final priority and these
final definitions will outweigh any costs
incurred by the applicant.

Participation in the SPDG program is
voluntary. For this reason, the final
priority and definitions will impose no
burden on small entities unless they
apply for funding under the program.
We expect that in determining whether
to apply for SPDG program funds, an
eligible entity will evaluate the
requirements of preparing an
application and any associated costs,
and weigh them against the benefits
likely to be achieved by receiving an
SPDG program grant. An eligible entity
will probably apply only if it determines
that the likely benefits exceed the costs
of preparing an application.

We believe that the final priority and
definitions will not impose any
additional burden on a small entity
applying for a grant than the entity
would face in the absence of the final
action. That is, the length of the
applications those entities would
submit in the absence of the final
regulatory action and the time needed to
prepare an application will likely be the
same.

This final regulatory action will not
have a significant economic impact on
a small entity once it receives a grant
because it would be able to meet the
costs of compliance using the funds
provided under this program.

Intergovernmental Review: This
program is subject to Executive Order

12372 and the regulations in 34 CFR
part 79. One of the objectives of the
Executive order is to foster an
intergovernmental partnership and a
strengthened federalism. The Executive
order relies on processes developed by
State and local governments for
coordination and review of proposed
Federal financial assistance.

This document provides early
notification of our specific plans and
actions for this program.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Mark Schultz,

Commissioner, Rehabilitation Services
Administration, Delegated the authority to
perform the functions and duties of the
Assistant Secretary for the Office of Special
Education and Rehabilitative Services.

[FR Doc. 2020-15983 Filed 7-27-20; 4:15 pm]
BILLING CODE 4000-01-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 17
RIN 2900-AQ63

Specialty Education Loan Repayment
Program

AGENCY: Department of Veterans Affairs.
ACTION: Final rule.

SUMMARY: The Department of Veterans
Affairs (VA) is amending its regulations
that govern scholarship programs to
certain health care professionals. This
rulemaking implements the mandates of

the VA MISSION Act of 2018 by
establishing a Specialty Education Loan
Repayment Program, which will assist
VA in meeting the staffing needs of VA
physicians in medical specialties for
which VA has determined that
recruitment or retention of qualified
personnel is difficult.

DATES: This rule is effective August 28,
2020.

FOR FURTHER INFORMATION CONTACT:
Teresa Culpepper, Manager, Education
Loan Repayment Services, 810 Vermont
Avenue NW, Washington, DC 20420,
(501) 687—4064. (This is not a toll-free
number.)

SUPPLEMENTARY INFORMATION: On
December 26, 2019, VA published a
proposed rule in the Federal Register
(84 FR 70908) that called for the
establishment of a new student loan
repayment program, the Specialty
Education Loan Repayment Program
(SELRP). VA provided a 60-day
comment period, which ended on
February 24, 2020. We received 4
comments on the proposed rule.

On June 6, 2018, section 303 of Public
Law 115-182, the John S. McCain III,
Daniel K. Akaka, and Samuel R. Johnson
VA Maintaining Internal Systems and
Strengthening Integrated Outside
Networks Act of 2018, or the VA
MISSION Act of 2018, amended title 38
of the United States Code (U.S.C.) by
establishing new sections 7691 through
7697 and created the SELRP. The SELRP
serves as an incentive for physicians
starting or currently in residency
programs in medical specialties, for
which VA has determined that
recruitment and retention of qualified
personnel is difficult, to work at VA
facilities that need more physicians
within that medical specialty after the
individual completes their residency
program. VA will determine the
anticipated needs for medical
specialties during a period of two to six
years in the future. In taking this
proactive approach, VA will commence
recruitment for physicians in these
specialties before the projected need to
help ensure adequate health care
coverage for VA beneficiaries. This final
rule will establish the requirements for
the SELRP in new 38 CFR 17.525
through 17.531.

One commenter requested that VA
expand the individuals who qualify for
the SELRP to include certified registered
nurse anesthetists (CRNAs). The
commenter stated that they understand
there is underutilization and staffing
shortages of other types of providers,
including certified registered nurse
anesthetists (CRNAs), and the
commenter asked that this loan
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repayment program be broadened to
include incentives for recruitment and
retention of advanced practice
registered nurses (APRNs) in VA
medical facilities. Another commenter
similarly stated that to alleviate the
primary care gap, a report recommends
expanding the Primary Care Services
Corps, which repays loans of nurse
practitioners and physician assistants
willing to work in underserved areas,
and creating more Medicare-funded or
state-funded residency slots for primary
care doctors willing to work in upstate
areas that need more physicians.
Another commenter recommended that
VA provide flexibility in the eligibility
requirements to allow for fellows to be
eligible. Fellows could also benefit from
the program and may only have one
year left of training. The current
requirement for this program, however,
limits participation to physicians
currently in training who have more
than two years remaining to complete
such training. The commenter further
added that fellows could deepen the
applicant pool for the program, helping
to facilitate participation by more
psychiatrists during this time of critical
need.

We agree with the commenters in that
VA'’s shortage of health care
professionals is not limited to
physicians. However, 38 U.S.C. 7693
establishes the eligibility criteria for
individuals who wish to participate in
the SELRP. This criteria states that
eligible individuals must be recently
graduated from an accredited medical or
osteopathic school and matched to an
accredited residency program in a
medical specialty described in section
7692 of this title; or a physician in
training in a medical specialty described
in section 7692 of this title with more
than 2 years remaining in such training.
As such, VA cannot extend the
eligibility criteria to include individuals
who are not otherwise listed in section
7692. We are not making any changes
based on these comments.

A commenter requested that CRNAs
be granted the ability to practice to the
full scope of their education, training,
licensure, and certification in VA
medical facilities to allow veterans to
receive access to safe and timely
anesthesia services. The commenter
stated that this step would make an
anesthesia position within the VA more
attractive in its own right to prior active
duty and civilian CRNAs. The
commenter’s request that VA grant
CRNAs full practice authority is beyond
the scope of the proposed rule. We are
not making any changes based on this
comment.

Another commenter recommended
expanding the Doctors Across New
York, or DANY, program that, as one of
its features, forgives up to $150,000 of
student loan debt for young physicians
who commit to practicing medicine in
certain parts of the state for at least five
years. The commenter stated that
medical school graduates from the class
of 2012 left school with an average
student loan debt of $166,750, according
to the Association of American Medical
Colleges. The commenter added that in
the most recent round of the DANY
program, 26 young doctors in 2013
received the full, five-year awards. The
SELRP is not a loan forgiveness
program. Section 7494(c)(1) of 38 U.S.C.
states that the amount of payments
made for a participant under the SELRP
may not exceed $160,000 over a total of
four years of participation in the
Program, of which not more than
$40,000 of such payments may be made
in each year of participation in the
Program. If an individual participates in
the SELRP for four years, the total
amount of repayment of the individual’s
educational loan would be more than
the $150,000 that the commenter stated
that is repaid under the DANY. Also,
VA does not have the statutory authority
to adopt any provision of the DANY and
any such adoption is beyond the scope
of the proposed rule. We are not making
any changes based on this comment.

Several comments proposed opening
new physician or medical schools, with
some comments offering a specific
number of schools to be opened, and
some comments offering specific
reasons why such schools should be
opened or current failings to open such
schools. The opening of new physician
or medical schools is beyond the scope
of the proposed rule and is not within
VA'’s authority to do under section 303
of Public Law 115-182. We are not
making any changes based on these
comments.

A commenter referred to a HANYS
survey and stated that they agree with
this survey in that the survey
recommends greater use of telemedicine
to allow certain specialists to remotely
provide a consultation or other medical
service to patients in underserved areas
of the state. The commenter did not
provide more details on the source of
the survey or the date of the study, so
we are not clear what this survey might
refer or relate to. Although the provision
of telehealth services is beyond the
scope of the proposed rule, we generally
respond that VA has regulations in
place that grant VA health care
professionals the ability to provide
telehealth services, within their scope of
practice, functional statement, and/or in

accordance with privileges granted to
them by VA, irrespective of the State or
location within a State where the health
care provider or the beneficiary is
physically located. See 38 CFR 17.417.
VA also has statutory authority under 38
U.S.C. 1730C for the provision of
telehealth services by VA health care
professionals. We are not making any
changes based on this comment.

A commenter stated that incentives
for medical students to pursue a career
in primary care by helping with student
loans is not enough to change what the
commenter stated was a trend in which
less than 10 percent of medical students
are going into primary care. The
commenter added that Medicare needs
to restructure the reimbursement system
now so current family practitioners,
internists and pediatricians will have
higher pay. The restructuring of
Medicare’s reimbursement system is
beyond the scope of the proposed
rulemaking. We are not making any
changes based on this comment.

Another commenter indicated that
they have long advocated for better
recruitment of psychiatrists in the VA
through the Clay Hunt Suicide
Prevention for American Veterans Act,
which included a pilot project
encouraging more psychiatrists to
choose a career with the VA by offering
medical school loan repayments on par
with those offered by other government
agencies and private practices. The
commenter added that the program was
never implemented, but they are
encouraged by the release of the SELRP
and its potential to incentivize more
psychiatrists to pursue careers with the
VA. VA established into regulations the
Program for the Repayment of
Educational Loans for Certain VA
Psychiatrists (PREL), which was
established by Public Law 114-2,
section 4, the Clay Hunt Suicide
Prevention for American Veterans Act
(Clay Hunt SAV Act). See 81 FR 66820,
Sept. 29, 2016. VA is planning to
implement the PREL in the near future
and agrees with the commenter that the
PREL will help alleviate the shortage of
VA psychiatrists and increase veterans’
access to needed mental health care. We
are not making any changes based on
this comment.

A commenter recommended that the
SELRP be portable to sites where
specialty is needed instead of the
recipient being placed in one location.
We believe the commenter intended to
recommend that the SELRP be portable
to VA facilities where a resident’s
specialty is needed, to enable rotations
or other multiple assignments of such
residents. As previously stated in this
rulemaking, the SELRP serves as an
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incentive for physicians starting or
currently in residency programs in
medical specialties for which VA has
determined that recruitment and
retention of qualified personnel is
difficult, to work for VA at VA facilities
that need more physicians with that
medical specialty after the individual
completes their residency program. VA
will continuously monitor locations
where there is the greatest need for
physician specialties and appoint
qualified individuals to these locations.
To the extent the commenter
recommends that VA enable rotations of
residents in the SELRP, such
administrative matters could be
addressed outside of regulation and do
not relate to the aspects of the SELRP
that were proposed. We are not making
any changes based on this comment.

A commenter stated that special
protections or a continuation of
eligibility should also be included for
parental leave to encourage women to
participate. The commenter added that
given that this is early career, such
protections are necessary to support
applicants. The commenter also stated
that Federal guidelines on parental
leave should be followed as a minimum.
VA agrees with the commenter. Because
the participants of the SELRP are
appointed VA employees, all Federal
rules regarding parental leave apply. We
are not making any changes based on
this comment.

A commenter recommended that VA
ensure that they coordinate with local
VAs to announce and connect potential
loan repayment recipients with local
vacancies. The proposed rule stated in
§17.527(a)(1) that in determining
staffing needs, VA will consider the
anticipated needs of VA for a period of
two to six years in the future. VA will
publish these vacancies in a notice in
the Federal Register on an annual basis
until vacancies are filled. Also, under
§17.530(b)(2), VA will provide SELRP
participants a list of qualifying medical
facility locations from which a
participant may select a service
location. However, VA reserves the right
to make final decisions on the location
and position of the obligated service. All
placements will be coordinated and
verified with local VA medical centers,
including preliminary identification
position need and medical center
participation through selection and
placement of eligible candidates. We are
not making any changes based on this
comment.

A commenter also recommended that
VA develop a process to
comprehensively evaluate and track the
application and placement process for
accountable and equitable disbursement

among the applicants, to ensure that
psychiatrists are receiving equivalent
consideration for this program among
the specialties. The commenter added
that this process could also include a
mechanism to ensure the application
process is not too burdensome for
prospective candidates, thus
streamlining the process overall. VA is
leveraging existing programs and
technologies to meet the lengthy
application requirements while
minimizing redundant requests for
information. For example, VA will
utilize approved VA forms to collect
personnel and job application
information instead of creating new
program forms. We are not making any
changes based on this comment.

We are making technical edits to
§17.529(c)(2)(i) for clarity. Proposed
§17.528(c)(2)(i) stated that a summary
of the applicant’s educational debt,
which includes the total debt amount
and when the debt was acquired, would
be one piece of information that must be
provided to VA. Proposed
§17.528(c)(2)(i) further stated that the
health professional debt covered the
loan must be specific to education that
was required, used, and qualified the
applicant for appointment as a
physician. We have amended this
paragraph to now state a summary of the
applicant’s educational loan, which
includes the total loan amount and
when the loan was acquired. The
educational loan must be specific to the
education that was required and used to
qualify the applicant for appointment as
a physician. VA always intended the
meaning of the educational loan in this
paragraph to clearly state that the
eligible loan would only be that which
was required and used to qualify an
applicant for the SELRP. This change
does not result in any substantive
change in meaning and is only intended
to be a technical change.

Based on the rationale set forth in the
Supplementary Information to the
proposed rule and in this final rule, VA
is adopting the proposed rule with the
edits discussed in this rule.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. According to the
1995 amendments to the Paperwork
Reduction Act (5 CFR 1320.8(b)(2)(vi)),
an agency may not collect or sponsor
the collection of information, nor may it
impose an information collection
requirement unless it displays a
currently valid Office of Management
and Budget (OMB) control number. This

rule includes provisions constituting
new collections of information under
the Paperwork Reduction Act of 1995
that require approval by the OMB.
Accordingly, under 44 U.S.C. 3507(d),
VA has submitted a copy of this
rulemaking action to OMB for review.

38 CFR 17.528 contains collections of
information under the Paperwork
Reduction Act of 1995. If OMB does not
approve the collections of information
as requested, VA will immediately
remove the provisions containing a
collection of information or take such
other action as is directed by the OMB.

The collections of information
contained in 38 CFR 17.528 are
described immediately following this
paragraph.

Title: Specialty Education Loan
Repayment Program.

Summary of collection of information:
The information required determines
the eligibility or suitability of an
applicant desiring to participate in the
SELRP under the provisions of 38 U.S.C.
7691 through 7697. The purpose of the
SELRP would be to repay educational
loans to individuals who pursued a
program of study leading to a degree in
medicine and who are seeking
employment in VA. VA considers this
program as a hiring incentive to meet
the staffing needs for physicians in
medical specialties for which VA
determines that recruitment and
retention of qualified personnel is
difficult.

Description of the need for
information and proposed use of
information: The information is needed
to apply for the SELRP. VA will use this
information to select qualified
candidates to participate in this
program.

Description of likely respondents:
Potential participants of the SELRP.

Estimated number of respondents per
month/year: 200 per year.

Estimated frequency of responses per
month/year: 1 time per year.

Estimated average burden per
response: 90 minutes.

Estimated total annual reporting and
recordkeeping burden: 80 hours.

Estimated cost to respondents per
year: VA estimates the total cost to all
respondents to be $8,130 per year.

Regulatory Flexibility Act

The Secretary hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities as they are
defined in the Regulatory Flexibility
Act, 5 U.S.C. 601-612. The provisions
associated with this rulemaking are not
processed by any other entities outside
of VA. Therefore, pursuant to 5 U.S.C.
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605(b), the initial and final regulatory
flexibility analysis requirements of 5
U.S.C. 603 and 604 do not apply.

Executive Orders 12866, 13563 and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;
distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. The Office of
Information and Regulatory Affairs has
determined that this rule is not a
significant regulatory action under
Executive Order 12866.

VA’s impact analysis can be found as
a supporting document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www.va.gov/orpm/, by following the
link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date.”

This final rule is not expected to be
an E.O. 13771 regulatory action because
this final rule is not significant under
E.O. 12866.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires, at 2 U.S.C. 1532, that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This final rule will have no
such effect on State, local, and tribal
governments, or on the private sector.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Catalog of Federal Domestic Assistance

There are no Catalog of Federal
Domestic Assistance numbers and titles
for this rule.

List of Subjects in 38 CFR Part 17

Administrative practice and
procedure, Health care, Health facilities,
Health professions, Health records,
Medical and dental schools,
Scholarships and fellowships, Veterans.
Signing Authority

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Brooks D. Tucker, Acting Chief of Staff,
Department of Veterans Affairs,
approved this document on July 13,
2020, for publication.

Consuela Benjamin,

Regulations Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons stated in the
preamble, the Department of Veterans
Affairs amends 38 CFR part 17 as
follows:

PART 17—MEDICAL

m 1. The authority citation for part 17 is
amended as follows:

Authority: 38 U.S.C. 501, and as noted in
specific sections.
* * * * *

Sections 17.525 through 17.531 are also
issued under 38 U.S.C. 7691 through 7697.

* * * * *

m 2. Adding an undesignated center
heading immediately following §17.511
and new §§ 17.525 through 17.531 to
read as follows.

Specialty Education Loan Repayment
Program

Sec.

17.525
17.526
17.527
17.528
17.529

Purpose.

Definitions.

Eligibility.

Application.

Award procedures.

17.530 Agreement and obligated service.

17.531 Failure to comply with terms and
conditions of agreement.

§17.525 Purpose.

The purpose of §§17.525 through
17.531 is to establish the Specialty
Education Loan Repayment Program
(SELRP). The SELRP is an incentive
program for certain individuals to meet
VA’s need for physicians in medical
specialties for which VA determines
that recruitment and retention of
qualified personnel is difficult.
Assistance under the SELRP may be in
addition to other assistance available to
individuals under the Educational

Assistance Program under 38 U.S.C.
7601.

§17.526 Definitions.

The following definitions apply to
§§17.525 through 17.530:

Educational loan means a loan,
government or commercial, made for
educational purposes by institutions
that are subject to examination and
supervision in their capacity as lending
institutions by an agency of the United
States or of the state in which the lender
has its principal place of business.
Loans must be for the actual costs paid
for tuition, and other reasonable
educational expenses such as living
expenses, fees, books, supplies,
educational equipment and materials,
and laboratory expenses. Loans must be
obtained from a government entity, a
private financial institution, a school, or
any other authorized entity stated in
this definition. The following loans do
not qualify for the SELRP:

(1) Loans obtained from family
members, relatives, or friends;

(2) Loans made prior to, or after, the
individual’s qualifying education;

(3) Any portion of a consolidated loan
that is not specifically identified with
the education and purposes for which
the SELRP may be authorized, such as
home or auto loans merged with
educational loans;

(4) Loans for which an individual
incurred a service obligation for
repayment or agreed to service for future
cancellation;

(5) Credit card debt;

(6) Parent Plus Loans;

(7) Loans that have been paid in full;

(8) Loans that are in default,
delinquent, not in a current payment
status, or have been assumed by a
collection agency;

(9) Loans not obtained from a bank,
credit union, savings and loan
association, not-for-profit organization,
insurance company, school, and other
financial or credit institution which is
subject to examination and supervision
in its capacity as a lending institution
by an agency of the United States or of
the state in which the lender has its
principal place of business;

(10) Loans for which supporting
documentation is not available;

(11) Loans that have been
consolidated with loans of other
individuals, such as spouses, children,
friends, or other family member; or

(12) Home equity loans or other
noneducational loans.

SELRP means the Specialty Education
Loan Repayment Program established in
§§17.525 through 17.530.

State means a State as defined in 38
U.S.C. 101(20), or a political subdivision
of such a State.
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VA means the Department of Veterans
Affairs.

§17.527 Eligibility.

(a) General. An individual must meet
the following requirements to be eligible
to participate in the SELRP:

(1) Will be eligible for appointment
under 38 U.S.C. 7401 to work as a
physician in a medical specialty for
which VA determines that recruitment
or retention of qualified personnel is
difficult. In determining staffing needs,
VA will consider the anticipated needs
of VA for a period of two to six years
in the future. VA will publish these
vacancies in a notice in the Federal
Register on a yearly basis until
vacancies are filled.

(2) Owes any amount of principal or
interest for an educational loan where
the proceeds were used by or on behalf
of the individual to pay costs relating to
a course of medical education or
training that leads to employment as a
physician and;

(3) Is:

(i) Recently graduated from an
accredited medical or osteopathic
school and matched to an accredited
residency program in a medical
specialty designated by VA; or

(ii) A physician in training with more
than 2 years remaining in such training.

(b) Applicants without a residency
match. An applicant may apply for the
SELRP before receiving a residency
match during the applicant’s senior year
of medical or osteopathic school. Once
the applicant is matched with a
residency specialty stated in § 17.525
and upon selection of the SELRP, VA
must offer the applicant participation in
the SELRP no later than 28 days after:

(1) The applicant is matched with the
residency; and

(2) VA has published the residency in
a Notice in the Federal Register. Such
notices are published on a yearly basis
until vacancies are filled.

(c) Preferences. VA will give
preference to eligible participants who:
(1) Are, or will be, participating in
residency programs in health care

facilities that are:

(i) Located in rural areas;

(ii) Operated by Indian tribes, tribal
organizations, or the Indian Health
Services; or

(iii) Are affiliated with underserved
health care facilities of VA; or

(2) Veterans.

§17.528 Application.

(a) General. A complete application
for the SELRP consists of a completed
application form, letters of reference,
and personal statement.

(b) References. The applicant must
provide the following letters of

reference and sign a release of
information form for VA to contact such
references:

(1) One letter of reference from the
Program Director of the core program in
which the applicant is training, which
indicates that the applicant is in good to
excellent standing, or, for individuals
who have yet to initiate training, a letter
of reference from a faculty member or
dean;

(2) One or more letters of reference
from faculty members under which the
applicant trained; and

(3) One letter of reference from a peer
colleague who is familiar with the
practice and character of the applicant.

(c) Personal statement. The personal
statement must include the following
documentation:

(1) A cover letter that provides the
following information:

(i) Why the applicant is interested in
VA employment;

(ii) The applicant’s interest in
working at a particular medical
specialty and underserved area;

(iii) Likely career goals, including
career goals in VA; and

(iv) A brief summary of past
employment or training and
accomplishments, including any
particular clinical areas of interest (e.g.,
substance abuse).

(2) The following information must be
provided on a VA form or online
collection system and is subject to VA
verification:

(i) A summary of the applicant’s
educational loan, which includes the
total loan amount and when the loan
was acquired. The educational loan
must be specific to the education that
was required and used to qualify the
applicant for appointment as a
physician.

(ii) The name of the lending agency
that provided the educational loan.

(3) A full curriculum vitae.

(The Office of Management and Budget
has approved the information collection
requirements in this section under
control number XXXX-XXXX.)

§17.529 Award procedures.

(a) Repayment amount. (1) VA may
pay no more than $40,000 in
educational loan repayment for each
year of obligated service for a period not
to exceed four years for a total payment
of $160,000.00.

(2) An educational loan repayment
may not exceed the actual amount of
principal and interest on an educational
loan or loans.

(b) Payment. VA will pay the
participant, or the lending institution on
behalf of the participant, directly for the

principal and interest on the
participant’s educational loans.
Payments will be made monthly or
annually for each applicable service
period, depending on the terms of the
agreement. Participants must provide
VA documentation that shows the
amounts that were credited or posted by
the lending institution to a participant’s
educational loan during an obligated
service period. VA will issue payments
after the participant commences the
period of obligated service. Payments
are exempt from Federal taxation.

(c) Waiver of maximum amount of
payment. VA may waive the limitations
under paragraph (a)(1) of this section to
participants of the SELRP if VA
determines that there is a shortage of
qualified employees due to either the
location of where the participant will
serve the period of obligated service or
the requirements of the position that the
participant will hold in VA. However,
the waiver may not exceed the actual
amount of the principal and the interest
on the participant’s loans payable to or
for that participant.

§17.530 Agreement and obligated service.

(a) General. In addition to any
requirements under section 5379(c) of
title 5, a participant in the SELRP must
agree, in writing, to the following:

(1) Obtain a license to practice
medicine in a State;

(2) Successfully complete
postgraduate training leading to
eligibility for board certification in a
medical specialty;

(3) Serve as a full-time clinical
practice employee of VA for 12 months
for every $40,000.00 that the participant
receives payment through the SELRP,
however, the participant must serve for
a period of no fewer than 24 months;
and

(4) Except as provided in paragraph
(b) of this section, begin obligated
service as a full-time VA employee no
later than 60 days after completing
residency in the medical specialty
described in §17.527(a)(1).

(b) Obligated service. (1) General
provision. A participant’s obligated
service will begin on the date on which
the participant begins full-time
permanent employment with VA in the
qualifying field of medicine in a
location determined by VA. Obligated
service must be full-time permanent
employment and does not include any
period of temporary or contractual
employment.

(2) Location and position of obligated
service. VA will provide SELRP
participants a list of qualifying medical
facility locations. A participant may
select a service location from that list.
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However, VA reserves the right to make
final decisions on the location and
position of the obligated service.

(c) Exception to commencement of
obligated service. If a participant
receives an accredited fellowship in a
medical specialty other than the
specialty described in § 17.27(a)(1), the
participant may request, in writing, a
delayed commencement of the period of
obligated service until after the
participant completes the fellowship.
However, the period of obligated service
will begin no later than 60 days after
completion of such fellowship in the
medical specialty described in
§17.527(a)(1).

§17.531 Failure to comply with terms and
conditions of agreement.

A participant of the SELRP who fails
to satisfy the period of obligated service
will owe the United States government
an amount determined by the formula A
=B x ((T—S) + T)), where:

(a) “A” is the amount the participant
owes the United States government.

(b) “B” is the sum of all payments to
or for the participant under the SELRP.

(c) “T” is the number of months in the
period of obligated service of the
participant.

(d) ““S” is the number of whole
months of such period of obligated
service served by the participant.

[FR Doc. 2020-15411 Filed 7—28-20; 8:45 am]
BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R09-OAR-2019-0541; FRL-10012—
17-Region 9]

Clean Air Plans; 2008 8-Hour Ozone
Nonattainment Area Requirements;
Phoenix-Mesa, Arizona; Correcting

Amendment

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Correcting amendment.

SUMMARY: On June 2, 2020, the
Environmental Protection Agency (EPA)
issued a final rule entitled “Clean Air
Plans; 2008 8-Hour Ozone
Nonattainment Area Requirements;
Phoenix-Mesa, Arizona.” That
publication inadvertently omitted from
the regulatory text the disapproval of
the portion of the “MAG 2017 Eight-
Hour Ozone Moderate Area Plan for the
Maricopa Nonattainment Area
(December 2016)” (“MAG 2017 Ozone
Plan”) that addresses the requirements
for contingency measures for failure to

attain or to make reasonable further
progress (RFP). This document corrects
this error in the regulatory text.

DATES: This rule is effective on July 29,
2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0541. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, 75
Hawthorne Street, San Francisco, CA
94105. Phone: (415) 972—-3848 or by
email at levin.nancy@epa.gov.
SUPPLEMENTARY INFORMATION: On June 2,
2020, the Environmental Protection
Agency (EPA) issued a final rule
entitled “Clean Air Plans; 2008 8-Hour
Ozone Nonattainment Area
Requirements; Phoenix-Mesa, Arizona.”
That publication inadvertently omitted
from the regulatory text the disapproval
of the portion of the MAG 2017 Ozone
Plan that addresses the requirements for
contingency measures for failure to
attain or to make RFP. This action
corrects the omission in Section 52.120
table 1.

The EPA has determined that this
action falls under the “good cause”
exemption in section 553(b)(3)(B) of the
Administrative Procedure Act (APA)
which, upon finding “good cause,”
authorizes agencies to dispense with
public participation where public notice
and comment procedures are
impracticable, unnecessary, or contrary
to the public interest. Public notice and
comment for this action is unnecessary
because the underlying rule for which
this correcting amendment has been
prepared was already subject to a 30-day
comment period, and this action is
merely correcting a minor typographical
error in the rule text. Further, this action
is consistent with the purpose and
rationale of the final rule, which is
corrected herein. Because this action
does not change the EPA’s analyses or
overall actions, no purpose would be
served by additional public notice and
comment. Consequently, additional

public notice and comment are
unnecessary.

The EPA also finds that there is good
cause under APA section 553(d)(3) for
this correction to become effective on
the date of publication of this action.
Section 553(d)(3) of the APA allows an
effective date of less than 30 days after
publication ‘““as otherwise provided by
the agency for good cause found and
published with the rule.” 5 U.S.C.
553(d)(3). The purpose of the 30-day
waiting period prescribed in APA
section 553(d)(3) is to give affected
parties a reasonable time to adjust their
behavior and prepare before the final
rule takes effect. This rule does not
create any new regulatory requirements
such that affected parties would need
time to prepare before the rule takes
effect. This action merely corrects a
typographical error in a previous
rulemaking. For these reasons, the EPA
finds good cause under APA section
553(d)(3) for this correction to become
effective on the date of publication of
this action.

Statutory and Executive Order Reviews

Under Executive Order (E.O.) 12866
(58 FR 51735, October 4, 1993), this
action is not a ‘“‘significant regulatory
action” and is therefore not subject to
review by the Office of Management and
Budget. For this reason, this action is
also not subject to E.O. 13211, “Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use” (66 FR 28355, May
22, 2001). This action is not an E.O.
13771 (82 FR 9339, February 2, 2017)
regulatory action because this action is
not significant under E.O. 12866.
Because the agency has made a “good
cause” finding that this action is not
subject to notice-and-comment
requirements under the Administrative
Procedures Act or any other statute as
indicated in the Supplementary
Information section above, it is not
subject to the regulatory flexibility
provisions of the Regulatory Flexibility
Act (5 U.S.C. 601 et seq.), or to sections
202 and 205 of the Unfunded Mandates
Reform Act of 1995 (UMRA) (Pub. L.
104—4). In addition, this action does not
significantly or uniquely affect small
governments or impose a significant
intergovernmental mandate, as
described in sections 203 and 204 of
UMRA. In addition, the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
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governments or preempt tribal law as
specified by E.O. 13175 (65 FR 67249,
November 9, 2000). This rule will not
have substantial direct effects on the
States, on the relationship between the
National Government and the States, or
on the distribution of power and
responsibilities among the various
levels of governments, as specified by
E.O. 13132 (64 FR 43255, August 10,
1999). This rule also is not subject to
E.O. 13045 (62 FR 19885, April 23,
1997), because it is not economically
significant. This typographical
correction action does not involve
technical standards; thus the
requirements of section 12(d) of the
National Technology Transfer and
Advancement Act of 1995 (15 U.S.C.
272 note) do not apply. The rule also
does not involve special consideration
of environmental justice related issues
as required by E.O. 12898 (59 FR 7629,
February 16, 1994). In issuing this rule,
the EPA has taken the necessary steps
to eliminate drafting errors and
ambiguity, minimize potential litigation,
and provide a clear legal standard for
affected conduct, as required by section
3 of E.O. 12988 (61 FR 4729, February
7,1996). The EPA has complied with
E.O. 12630 (53 FR 8859, March 15,
1998) by examining the takings
implications of the rule in accordance
with the “Attorney General’s
Supplemental Guidelines for the
Evaluation of Risk and Avoidance of
Unanticipated Takings” issued under
the executive order. This rule does not
impose an information collection

burden under the Paperwork Reduction
Act of 1995 (44 U.S.C. 3501 et seq.).

The Congressional Review Act (5
U.S.C. 801 et seq.), as added by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 808 allows
the issuing agency to make a rule
effective sooner than otherwise
provided by the CRA if the agency
makes a good cause finding that notice
and public procedure is impracticable,
unnecessary or contrary to the public
interest. This determination must be
supported by a brief statement. 5 U.S.C.
808(2). As stated previously, the EPA
had made such a good cause finding,
including the reasons therefore, and
established an effective date of July 29,
2020. The EPA will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. This correction to
40 CFR part 52 for Arizona is not a
“major rule” as defined by 5 U.S.C.
804(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and

recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: July 15, 2020.
John Busterud,
Regional Administrator, Region IX.

For the reasons stated in the
preamble, EPA corrects Part 52, Chapter
I, Title 40 of the Code of Federal
Regulations by making the following
correcting amendments:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for Part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart D—Arizona

m 2.In §52.120 amend table 1 in
paragraph (e), under the heading ‘Part
D Elements and Plans for the
Metropolitan Phoenix and Tucson
Areas,” by removing the entry reading
“MAG 2017 Eight-Hour Ozone Moderate
Area Plan for the Maricopa
Nonattainment Area (December 2016)”,
and adding in its place in the table, an
entry for “MAG 2017 Eight-Hour Ozone
Moderate Area Plan for the Maricopa
Nonattainment Area (December 2016)
and appendices, excluding the
contingency measure element” to read
as follows:

§52.120 Identification of plan.
* * * * *
(e) * *x %

TABLE 1—EPA-APPROVED NON-REGULATORY AND QUASI-REGULATORY MEASURES
[Excluding certain resolutions and statutes, which are listed in tables 2 and 3, respectively] !

Name of SIP provision

Applicable
geographic or su%triti?tal
nonattainment date

area or title/subject

EPA
approval
date

Explanation

The State of Arizona Air Pollution Control Implementation Plan

* *

MAG 2017 Eight-Hour Ozone Moderate Area Plan for
the Maricopa Nonattainment Area (December 2016)
and appendices, excluding the contingency measure

element.

* *

* * *

Phoenix-Mesa 2008 8-hour
ozone nonattainment
area.

December 19,
2016.

* * *

[INSERT Federal Register

* *

Adopted by the Arizona
Department of Environ-
mental Quality by letter
dated December 13,
2016. EPA approved all
elements except the
contingency measure
element.

CITATION], 7/29/2020.

* *

1Table 1 is divided into three parts: Clean Air Act Section 110(a)(2) State Implementation Plan Elements (excluding Part D Elements and Plans), Part D Elements
and Plans (other than for the Metropolitan Phoenix or Tucson Areas), and Part D Elements and Plans for the Metropolitan Phoenix and Tucson Areas.
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* * * * *

[FR Doc. 2020-15699 Filed 7—28-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2017-0105; FRL-10012—-
12—-Region 4]

Air Plan Approval; Florida: Public
Notice Procedures for Minor Operating
Permits

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve portions of a State
Implementation Plan (SIP) revision
submitted by the State of Florida,
through the Florida Department of
Environmental Protection (FDEP), on
February 27, 2013. These portions
change the State’s public notice and
comment rule for air permitting by
modifying the length of the public
comment period for minor source
operating permitting and by making
non-substantive edits.

DATES: This rule is effective August 28,
2020.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2017-0105. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information may not be publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials can
either be retrieved electronically via
www.regulations.gov, or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303—-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: D.
Brad Akers, Air Regulatory Management

Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
Mr. Akers can be reached via telephone
at (404) 562—9089 or via electronic mail
at akers.brad@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

EPA is approving changes to the
Florida SIP that were provided to EPA
through FDEP via a letter dated
February 27, 2013.1 EPA has previously
approved portions of the February 27,
2013 submittal,2 and FDEP has
withdrawn other portions from EPA
consideration.? EPA is approving the
remaining portions of this SIP revision.
These remaining portions make changes
to Rule 62-210.350, Florida
Administrative Code (F.A.C.), Public
Notice and Comment, by revising the
length of the public notice period
required for federally enforceable state
operating permits (FESOPs) from 30
days to 14 days and making several
minor non-substantive edits to the Rule.
FESQOPs are federally enforceable
permits issued by a state under a minor
source operating permit program that
EPA has approved into the SIP as
meeting criteria published by the
Agency on June 28, 1989. See 54 FR
27274 (June 28, 1989) (hereinafter
FESOP Guidance). See EPA’s May 5,
2020, notice of proposed rulemaking
(NPRM) (85 FR 26641) for further details
on these changes and EPA’s rationale for
approving them.

Comments on the NPRM were due on
or before June 4, 2020, and EPA
received one comment. EPA has
summarized this comment and is
providing a response in the following
section. The complete comment is
available in the docket for this
rulemaking.

II. Response to Comment

Comment: The Commenter requests
that EPA confirm that the 14-day
comment period at Rule 62-210.350 for
FESOP minor source permits will not be

1EPA received the submittal on March 6, 2013.

2EPA approved portions of the February 27,
2013, SIP revision making changes to Rule 62—
210.200, Definitions, 62—210.310, Air General
Permits, and portions of 62—210.350, Public Notice
and Comment, specifically portions of 62—
210.350(1) and (4), on October 6, 2017 (82 FR
46682).

3FDEP withdrew portions of the February 27,
2013, SIP revision as follows: FDEP withdrew
certain changes to Rule 62—-210.200, Definitions,
Rule 62-210.350, Public Notice and Comment, and
Rule 62-296.401, Incinerators, on June 28, 2017;
and FDEP withdrew the changes to 62—-210.300,
Permits Required, on December 5, 2019. These
letters are located in the docket for this rulemaking.

followed if the minor source permit is
going to be used for SIP purposes. The
Commenter further states that should
such a FESOP minor source permit need
to be approved into the SIP, EPA must
clarify that a 30-day public comment
period is required.

Response: The 14-day comment
period in Rule 62—-210.350 applies to the
issuance of all FESOPs regardless of
whether the State will ultimately submit
them to EPA for incorporation into the
SIP. As discussed in the NPRM, there
are no specific public notice
requirements for the issuance of minor
source operating permits in the Clean
Air Act (CAA) or implementing
regulations, and Florida’s rule complies
with EPA’s FESOP Guidance. The
Commenter does not challenge this
rationale for approving the SIP revision
or explain why FESOPs submitted for
SIP purposes must undergo a 30-day
comment period prior to issuance.*

Nonetheless, all SIP submittals,
including those that contain permit
conditions for incorporation into the
SIP, must undergo a 30-day public
comment period at the state level
pursuant to CAA Section 110(a), 40 CFR
51.102, and Appendix V to 40 CFR part
51, Criteria for Determining the
Completeness of Plan Submissions. This
comment period is separate from and in
addition to the comment period on any
permits included in that submittal.
Furthermore, EPA must provide for
public comment when proposing to
approve a SIP submittal unless, for good
cause, it finds that a public comment
period is impracticable, unnecessary, or
contrary to the public interest. See 5
U.S.C. 553. The public therefore has
ample opportunity to submit comments
on a SIP submittal. If the submittal seeks
to incorporate permit conditions into
the SIP, the public can comment during
the state and federal public comment
periods regarding the sufficiency of
those conditions for SIP purposes.

IIL. Incorporation by Reference

In this rule, EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of Rule 62-210.350, F.A.C.,
Public Notice and Comment, state
effective October 12, 2008, consisting of
changes to the public comment period
regarding FESOPs as well as non-

4 As discussed in the NPRM, even with the
revision to Rule 62.210.350, the State may provide
for a longer comment period on FESOPs when a
commenter requests an extension.


http://www.regulations.gov
http://www.regulations.gov
mailto:akers.brad@epa.gov

45540

Federal Register/Vol. 85, No. 146/ Wednesday, July 29, 2020/Rules and Regulations

substantive edits.> EPA has made, and
will continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.®

IV. Final Action

EPA is approving changes to the
Florida SIP included in a February 27,
2013, submittal. Specifically, EPA is
approving changes to the public
comment period regarding FESOPs, as
well as non-substantive edits, in Rule
62-210.350, F.A.C., Public Notice and
Comment, state effective October 12,
2008. EPA is approving these changes
because they are not inconsistent with
the FESOP Guidance or the CAA, and
because the changes will not interfere
with any applicable requirement
concerning attainment and reasonable
further progress or any other
requirements in the Act.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely approves
state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,

5Except for 62-210.350(1)(c) which was
withdrawn from EPA consideration on June 28,
2017.

6 See 62 FR 27968 (May 22, 1997).

October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a

copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 28, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. See section

307(b)(2).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Reporting and recordkeeping
requirements.

Dated: July 15, 2020.

Mary Walker,
Regional Administrator, Region 4.

Therefore, for the reasons stated in the

preamble, the EPA amends 40 CFR part
52 as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart K—Florida

m 2.In §52.520 amend the table in
paragraph (c) by revising the entry for
“62—210.350" to read as follows:

§52.520 Identification of plan.
* * * * *
(C) * *x %
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EPA APPROVED FLORIDA REGULATIONS
I State
St?ézcc;::)agl)on Title/subject efgaai:tive EPA approval date Explanation
Chapter 62-210 Stationary Sources—General Requirements
62-210.350 ....... Public Notice and Com- 10/12/2008 07/29/2020 [Insert citation Except for 62-210.350(1)(c) which was withdrawn
ment. of publication]. from EPA consideration on June 28, 2017.

* * * * *

[FR Doc. 2020-15700 Filed 7—28-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0612; FRL-10012—-
02-Region 4]

Air Plan Approval; SC; NOx SIP Call
and Removal of CAIR

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving State
Implementation Plan (SIP) revisions
submitted by the State of South Carolina
through letters dated April 12, 2019,
and July 11, 2019, to establish a SIP-
approved state control program to
comply with the Nitrogen Oxides (NOx)
SIP call obligations for electric
generating units (EGUs) and large non-
EGUs. EPA is also approving the
removal of the SIP-approved portions of
the State’s Clean Air Interstate Rule
(CAIR) Program rules from the South
Carolina SIP. In addition, EPA is
approving into the SIP state regulations
that establish an alternative monitoring
option for certain sources.

DATES: This rule is effective August 28,
2020.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR—
2019-0612. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on

the internet and will be publicly
available only in hard copy form.
Publicly available docket materials can
either be retrieved electronically via
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Gobeail McKinley, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
The telephone number is (404) 562—
9230. Ms. McKinley can also be reached
via electronic mail at mckinley.gobeail@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Under Clean Air Act (CAA or Act)
section 110(a)(2)(D)(i)I), which EPA has
traditionally termed the good neighbor
provision, states are required to address
the interstate transport of air pollution.
Specifically, the good neighbor
provision requires that each state’s
implementation plan contain adequate
provisions to prohibit air pollutant
emissions from within the state that will
significantly contribute to
nonattainment of the national ambient
air quality standards (NAAQS), or that
will interfere with maintenance of the
NAAQS, in any other state.

In October 1998 (63 FR 57356), EPA
finalized the “Finding of Significant
Contribution and Rulemaking for
Certain States in the Ozone Transport

Assessment Group Region for Purposes
of Reducing Regional Transport of
Ozone” (“NOx SIP Call”’). The NOx SIP
Call required eastern states, including
South Carolina, to submit SIPs that
prohibit excessive emissions of ozone
season NOx by implementing statewide
emissions budgets.! The NOx SIP Call
addressed the good neighbor provision
for the 1979 ozone NAAQS and was
designed to mitigate the impact of
transported NOx emissions, one of the
precursors of ozone. EPA developed the
NOx Budget Trading Program, an
allowance trading program that states
could adopt to meet their obligations
under the NOx SIP Call. This trading
program allowed the following sources
to participate in a regional cap and trade
program: Generally EGUs with capacity
greater than 25 megawatts (MW); and
large industrial non-EGUs, such as
boilers and combustion turbines, with a
rated heat input greater than 250 million
British thermal units per hour (MMBtu/
hr). The NOx SIP Call also identified
potential reductions from cement kilns
and stationary internal combustion
engines.

To comply with the NOx SIP Call
requirements, South Carolina
Department of Health and
Environmental Control (SC DHEC)
promulgated provisions at Regulation
61-62.96, Subparts A through I. EPA
approved the provisions into South
Carolina’s SIP in 2002.2 The provisions
required EGUs and large non-EGUs in
the State to participate in the NOx
Budget Trading Program.

In 2005, EPA published CAIR, which
required eastern states, including South
Carolina, to submit SIPs that prohibited

1See 63 FR 57356 (October 27, 1998). As
originally promulgated, the NOx SIP Call also
addressed good neighbor obligations under the 1997
8-hour ozone NAAQS, but EPA subsequently stayed
and later rescinded the rule’s provisions with
respect to that standard. See 65 FR 56245
(September 18, 2000); 84 FR 8422 (March 8, 2019).

2 See 67 FR 43546 (June 28, 2002).
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emissions consistent with ozone season
(and annual) NOx budgets. See 70 FR
25162 (May 12, 2005). CAIR addressed
the good neighbor provision for the
1997 ozone NAAQS and 1997 fine
particulate matter (PM,s) NAAQS and
was designed to mitigate the impact of
transported NOx emissions with respect
to not only ozone but also PM, s. CAIR
established several trading programs
that EPA implemented through Federal
implementation plans (FIPs) for EGUs
greater than 25 MW in each affected
state, but not large non-EGUs; states
could submit SIPs to replace the FIPs
that achieved the required emission
reductions from EGUs and/or other
types of sources.? When the CAIR
trading program for ozone season NOx
was implemented beginning in 2009,
EPA discontinued administration of the
NOx Budget Trading Program; however,
the requirements of the NOx SIP Call
continued to apply.

On October 9, 2007, EPA approved an
“abbreviated SIP” for South Carolina,
consisting of regulations governing
allocation of NOx allowances to EGUs
for use in the trading programs
established pursuant to CAIR, and
related rules allowing additional
sources to opt into the CAIR programs.
See 72 FR 57209. The abbreviated SIP
was implemented in conjunction with a
FIP for South Carolina that specified
requirements for emissions monitoring,
permit provisions, and other elements of
CAIR programs.

On October 16, 2009, EPA approved
a “full SIP” for South Carolina, through
which various CAIR implementation
provisions became governed by State
rules rather than Federal rules.*
Consistent with CAIR’s requirements,
EPA approved a SIP revision in which
South Carolina regulations: (1)
Sunsetted its NOx Budget Trading
Program requirements, (2) removed NOx
SIP Call implementation requirements
(i.e., South Carolina Regulation 61—
62.96, Subparts A through I, “Nitrogen
Oxides (NOx) Budget Program”), and (3)
incorporated CAIR (i.e., South Carolina
Regulation 61-62.96, Subparts AA
through II, AAA through III, and AAAA
through IIII, “Nitrogen Oxides (NOx)
and Sulfur Dioxide (SO,) Budget
Trading Program”). See 74 FR 53167
(October 16, 2009). Participation of
EGUs in the CAIR ozone season NOx
trading program addressed the State’s
obligation under the NOx SIP Call for
those units, and South Carolina also
chose to require non-EGUs subject to the

3CAIR had separate trading programs for annual
sulfur dioxide emissions, seasonal NOx emissions
and annual NOx emissions.

4 See 74 FR 53167.

NOx SIP Call to participate in the same
CAIR trading program. In this manner,
South Carolina’s CAIR rules
incorporated into the SIP addressed the
State’s obligations under the NOx SIP
Call with respect to both EGUs and non-
EGUs.

The United States Court of Appeals
for the District of Columbia Circuit (D.C.
Circuit) initially vacated CAIR in 2008,
but ultimately remanded the rule to EPA
without vacatur to preserve the
environmental benefits provided by
CAIR. See North Carolina v. EPA, 531
F.3d 896, modified on rehearing, 550
F.3d 1176 (D.C. Cir. 2008). The ruling
allowed CAIR to remain in effect
temporarily until a replacement rule
consistent with the court’s opinion was
developed. While EPA worked on
developing a replacement rule, the CAIR
program continued to be implemented
with the NOx annual and ozone season
trading programs beginning in 2009 and
the SO, annual trading program
beginning in 2010.

Following on the D.C. Circuit’s
remand of CAIR, EPA promulgated the
Cross-State Air Pollution Rule (CSAPR)
to replace CAIR and address the good
neighbor provisions for the 1997 ozone
NAAQS, the 1997 PM, s NAAQS, and
the 2006 PM» s NAAQS. See 76 FR
48208 (August 8, 2011). Through FIPs,
CSAPR required EGUs in eastern states,
including South Carolina, to meet
annual and ozone season NOx emission
budgets and annual SO, emission
budgets implemented through new
trading programs. Implementation of
CSAPR began in January 1, 2015.5
CSAPR also contained provisions that
would sunset CAIR-related obligations
on a schedule coordinated with the
implementation of the CSAPR
compliance requirements. Participation
by a state’s EGUs in the CSAPR trading
program for ozone season NOx generally
addressed the state’s obligation under
the NOx SIP Call for EGUs. CSAPR did
not initially contain provisions allowing
states to incorporate large non-EGUs
into that trading program to meet the
requirements of the NOx SIP Call for
non-EGUs. EPA also stopped
administering CAIR trading programs
with respect to emissions occurring after
December 31, 2014.6

After litigation that reached the
Supreme Court, the D.C. Circuit
generally upheld CSAPR but remanded
several state budgets to EPA for
reconsideration, including the Phase 2
ozone season NOx budget for South

5 See 79 FR 71663 (December 3, 2014) and 81 FR
13275 (March 14, 2016).

6 See 79 FR 71663 (December 3, 2014) and 81 FR
13275 (March 14, 2016).

Carolina. EME Homer City Generation,
L.P.v. EPA, 795 F.3d 118, 129-30 (D.C.
Cir. 2015). EPA addressed the remanded
ozone season NOx budgets in the
CSAPR Update, which also partially
addressed eastern states’ good neighbor
obligations for the 2008 ozone NAAQS.
See 81 FR 74504 (October 26, 2016). The
air quality modeling for the CSAPR
Update projected that South Carolina
would not contribute significantly to
nonattainment or interfere with
maintenance in downwind areas for
either the 1997 ozone NAAQS or the
2008 ozone NAAQS as of 2017, and the
EGU s in the state therefore are no longer
subject to a NOx ozone season trading
program under either CSAPR or the
CSAPR Update.” The CSAPR Update
also reestablished an option for most
states to meet their ongoing obligations
for non-EGUs under the NOx SIP Call by
including the units in the CSAPR
Update trading program, but since
South Carolina’s EGUs do not
participate in that trading program, the
option is not available to South
Carolina. Because South Carolina’s
EGUs and non-EGUs no longer
participate in any CSAPR or CSAPR
Update trading program for ozone
season NOx emissions, the NOx SIP Call
regulations at 40 CFR 51.121(r)(2) as
well as anti-backsliding provisions at 40
CFR 51.905(f) and 40 CFR 51.1105(e)
require these sources to maintain
compliance with NOx SIP Call
requirements in some other way.

Under 40 CFR 51.121(i)(4) of the NOx
SIP Call regulations as originally
promulgated, where a state’s SIP
contains control measures for EGUs and
large non-EGUs, the SIP must also
require these sources to monitor
emissions according to the provisions of
40 CFR part 75, which generally entail
the use of continuous emission
monitoring systems (CEMS). South

7In the CSAPR Update, EPA relieved EGUs in
South Carolina from the obligation to participate in
the original CSAPR NOx ozone season trading
program for purposes of addressing the good
neighbor requirements for the 1997 ozone NAAQS
and did not require the EGUs to participate in the
new CSAPR Update trading program for purposes
of addressing the 2008 ozone NAAQS. See 40 CFR
52.38(b)(2)(ii)—(iii). EGUs in South Carolina remain
subject to CSAPR state trading programs for annual
NOx and SO, emissions for purposes of addressing
the PM>.s NAAQS under the state trading program
rules codified in South Carolina regulation 61—
62.97 that were adopted into the State’s SIP. See 82
FR 47936. EPA acknowledges the D.C. Circuit’s
decision in Wisconsin v. EPA, 938 F.3d 303 (Sept.
13, 2019), remanding the CSAPR Update with
respect to the adequacy of the rulemaking to
address the good neighbor obligations with respect
to the 2008 ozone NAAQS; however, the court’s
decision does not address the determinations made
in the CSAPR Update regarding state’s obligations
with respect to the 1997 ozone NAAQS as those
determinations were not challenged in the course
of the litigation.
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Carolina triggered this requirement by
including control measures in their SIP
for these types of sources, and the
requirement has remained in effect
despite the discontinuation of the NOx
Budget Trading Program after the 2008
ozone season. On March 8, 2019, EPA
revised some of the regulations that
were originally promulgated in 1998 to
implement the NOx SIP Call.8 The
revision gave states covered by the NOx
SIP Call greater flexibility concerning
the form of the NOx emissions
monitoring requirements that the states
must include in their SIPs for certain
emissions sources. The revision amends
40 CFR 51.121(i)(4) to make part 75
monitoring, recordkeeping, and
reporting optional, such that SIPs may
establish alternative monitoring
requirements for NOx SIP Call budget
units that meet the general requirements
of 40 CFR 51.121(f)(1) and (i)(1). Under
the updated provision, a state’s
implementation plan would still need to
include some form of emissions
monitoring requirements for these types
of sources, consistent with the NOx SIP
Call’s general enforceability and
monitoring requirements at
§51.121(f)(1) and (i)(1), respectively, but
states would no longer be required to
satisfy these general NOx SIP Call
requirements specifically through the
adoption of 40 CFR part 75 monitoring
requirements.

On April 12, 2019, and July 11, 2019,°
SC DHEC's letters requested that EPA
update South Carolina’s SIP to reflect
the reinstated NOx SIP Call
requirements at Regulation 61-62, “Air
Pollution Control Regulations and
Standards,” provide additional
monitoring flexibilities for certain units
subject to the State’s NOx SIP Call
regulations, and remove CAIR
requirements. Additionally, the July 11,
2019, submission includes a
demonstration under CAA section 110(1)
intended to show that the April 12, 2019
SIP revision does not interfere with any
applicable CAA requirements. On May
5, 2020 (85 FR 26635), EPA published
a notice of proposed rulemaking
(NPRM) proposing to establish a SIP-
approved state control program to

8 See “Emissions Monitoring Provisions in State
Implementation Plans Required Under the NOx SIP
Call,” 84 FR 8422.

9 This submission also includes amended
regulations which are not part of the federally-
approved SIP and are not addressed in this notice
such as: Amended Regulation 61-62.61, “South
Carolina Designated Facility Plan and New Source
Performance Standards;” amended Regulation 61—
62.63, “National Emission Standards for Hazardous
Air Pollutants (“NESHAP”’) for Source Categories;”
amended Regulation 61-62.68, “Chemical Accident
Prevention Provisions;” and amended Regulation
61-62.70, “Title V Operating Permit Program.”

comply with NOx SIP call obligations
for EGUs and large non-EGUs. EPA also
proposed approving the removal of the
SIP-approved portions of the CAIR
Program rules from the South Carolina
SIP and approve into the SIP state
regulations that establish an alternative
monitoring option for certain sources.

See EPA’s May 5, 2020 (85 FR 26635),
NPRM for further detail on these
changes and EPA’s rationale for
approving them. EPA did not receive
public comments on the May 5, 2020,
NPRM.

IL. Incorporation by Reference

In this rule, the EPA is finalizing
regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of South Carolina
Regulation 61-62.96 titled, “Nitrogen
Oxides (NOx) Budget Program,”
effective January 25, 2019, which
reinstates applicable portions of EPA’s
40 CFR part 96 NOx SIP Call regulations
and establishes alternative emission
monitoring requirements for certain
units. Also, in this rule, EPA is
finalizing the removal of South Carolina
Regulation 61-62.96 Subparts AA
through II, AAA through III, and AAAA
through IIII entitled, “Nitrogen Oxides
(NOx) and Sulfur Dioxide (SO,) Budget
Trading Program,” from the South
Carolina State Implementation Plan,
which is incorporated by reference in
accordance with the requirements of 1
CFR part 51. EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).
Therefore, the these materials have been
approved by EPA for inclusion in the
SIP, have been incorporated by
reference by EPA into that plan, are
fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of the final rulemaking
of EPA’s approval, and will be
incorporated by reference by the
Director of the Federal Register in the
next update to the SIP compilation.1?

III. Final Actions

EPA is approving South Carolina’s
SIP April 12, 2019, and July 11, 2019,
SIP revisions and incorporating
Regulation 61-62.96 entitled, “Nitrogen
Oxides (NOx) Budget Program,” and
Regulation 61-62.96, Subpart H, Section
96.70 into the SIP. In addition, EPA is

10 See 62 FR 27968 (May 22, 1997).

approving removal of the State’s CAIR
regulations at Regulation 61-62.96
Subparts AA through II, AAA through
III, and AAAA through IIII entitled,
“Nitrogen Oxides (NOx) and Sulfur
Dioxide (SO») Budget Trading Program,”
from the SIP. EPA has concluded that
these revisions will not interfere with
attainment and maintenance of the
NAAQS, reasonable further progress, or
any other applicable requirement of the
CAA

1IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, these actions
merely approve state law as meeting
Federal requirements and do not impose
additional requirements beyond those
imposed by state law. For that reason,
these actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Are not Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
actions because SIP approvals are
exempted under Executive Order 12866;

¢ Do not impose information
collection burdens under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having
significant economic impacts on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandates or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Do not have federalism implications
as specified in Executive Order 13132
(64 FR 43255, August 10, 1999);

e Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and
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¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

Because these actions merely approve
state law as meeting Federal
requirements and do not impose
additional requirements beyond those
imposed by state law, this action for the
State of South Carolina does not have
Tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000). Therefore, this
action will not impose substantial direct
costs on Tribal governments or preempt
Tribal law. The Catawba Indian Nation
(CIN) Reservation is located within the
boundary of York County, South
Carolina. Pursuant to the Catawba
Indian Claims Settlement Act, S.C. Code
Ann. 27-16-120 (Settlement Act), ‘“all
state and local environmental laws and
regulations apply to the [Catawba Indian
Nation] and Reservation and are fully
enforceable by all relevant state and
local agencies and authorities.” The CIN
also retains authority to impose
regulations applying higher
environmental standards to the
Reservation than those imposed by state

law or local governing bodies, in
accordance with the Settlement Act.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by September 28, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not

be challenged later in proceedings to
enforce its requirements. See section
307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: July 13, 2020.

Mary Walker,
Regional Administrator, Region 4.

Accordingly, 40 CFR part 52 is
amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart PP—South Carolina

m 2. Section 52.2120(c) is amended by
revising the entry for “Regulation No.
62.96” to read as follows:

§52.2120 Identification of plan.
* * * * *
(C) * x %

EPA-APPROVED SOUTH CAROLINA REGULATIONS

State

cﬁ;et‘itc?n Title/subject effective EPA approval date Eéﬁl}ar;
date
Regulation No. 62.96 ........... Nitrogen Oxides (NOx) Budget Program 1/25/2019 7/29/2020, [Insert citation of publication].
* * * * *

[FR Doc. 2020-15534 Filed 7—-28-20; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0718; Product
Identifier 2019-CE-045-AD]

RIN 2120-AA64

Airworthiness Directives; Textron
Aviation Inc. Airplanes (Type
Certificate Previously Held by
Beechcraft Corporation)

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Textron Aviation Inc. (Textron)
(type certificate previously held by
Beechcraft Corporation) Models F90,
65—-90, 65—A90, B90, C90, H90 (T—44A),
E90, 65—A90-1 (JU-21A, U-21A, RU-
21A, RU-21D, U-21G, RU-21H), 65—
A90-2 (RU-21B), 65—A90-3 (RU-21C),
65—-A90—4 (RU-21E, RU-21H), 99, 99A,
99A (FACH), A99, A99A, B99, C99, 100,
A100 (U-21F), and B100 airplanes. This
proposed AD was prompted by reports
of fatigue cracks in the lower forward
wing fitting. This proposed AD would
require a one-time inspection for the
presence of washer part number (P/N)
90-380058—1 on the left-hand (LH) and
right-hand (RH) lower forward wing bolt
and, if applicable, removing washer P/
N 90-380058-1, inspecting the wing
fitting, bolt, and nut, replacing the wing
fitting if it is cracked, and replacing the
washer with washer P/N 90-380019-1.
The FAA is proposing this AD to
address the unsafe condition on these
products.

DATES: The FAA must receive comments
on this proposed AD by September 14,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Textron Aviation
Inc., P.O. Box 7706, Wichita, KS 67277:
phone: 316-517-5800; internet: https://
txtav.com/. You may view this service
information at the FAA, Airworthiness
Products Section, Operational Safety
Branch, 901 Locust St, Kansas City, MO
64106. For information on the
availability of this material at the FAA,
call 816—329-4148.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0718; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Brian C. Adamson, Aerospace Engineer,
Wichita ACO Branch, AIR-7K3, FAA,
1801 Airport Rd, Wichita, KS 67209;
phone: 316-946—4193; fax: 316—946—
4107; email: brian.adamson@faa.gov or
Wichita-COS@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposed AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA—-2020-0718;
Product Identifier 2019-CE—041-AD” at
the beginning of your comments. The
FAA will consider all comments
received by the closing date and may
amend this proposed AD because of
those comments.

Except for Confidential Business
Information (CBI) as described in the

following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
we receive, without change, to https://
regulations.gov, including any personal
information you provide. The FAA will
also post a report summarizing each
substantive verbal contact it receives
about this proposed AD.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Brian C. Adamson,
Aerospace Engineer, Wichita ACO
Branch, AIR-7K3, FAA, 1801 Airport
Rd, Wichita, KS 67209; phone: 316—
946—4193; fax: 316—946—4107; email:
brian.adamson@faa.gov or Wichita-
COS@faa.gov. Any commentary that the
FAA receives which is not specifically
designated as CBI will be placed in the
public docket for this rulemaking.

Discussion

Textron has received reports of fatigue
cracks in the lower forward wing fitting
on two airplanes. Investigation revealed
that installing washer P/N 90-380058—
1 on the wing bolt will cause a
premature torque indication. This
washer may have been installed as part
of kit 101-4024—3 on Models F90, 65—
90, 65—A90, B90, C90, HI0 (T-44A),
E90, 65—A90-1 (JU-21A, U-21A, RU-
21A, RU-21D, U-21G, RU-21H), 65—
A90-2 (RU-21B), 65—A90-3 (RU-21C),
65—A90—4 (RU-21E, RU-21H), 99, 99A,
99A (FACH), A99, A99A, B99, C99, 100,
A100 (U-21F), and B100 airplanes, or as
part of kit 90—4077—-1 on Models 65-90,
65—A90, 65-A90—1 (JU-21A, U-21A,
RU-21A, RU-21D, U-21G, RU-21H),
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65—A90-2 (RU-21B), 65—A90-3 (RU-
21C), 65—A90—4 (RU-21E, RU-21H),
B90, C90, and E90 airplanes. Under-
torque of the wing bolt causes a reduced
clamping force that changes the load
path reacted by the RH and LH lower
forward wing fitting.

This condition, if not addressed,
could result in fatigue cracks that lead
to failure of the forward lower wing
fitting, wing separation, and loss of
airplane control.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Beechcraft
Mandatory Service Letter MTL-57-01,
Revision 1, dated September 19, 2018.
The service information contains
procedures for a one-time inspection for
the presence of washer P/N 90-380058—
1 on the LH and RH lower forward wing
bolt and, if applicable, removing washer
P/N 90-380058-1; inspecting the wing
fitting, bolt, and nut; replacing the wing
fitting if it is cracked; and replacing the

washer with washer P/N 90-380019-1.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

The FAA is proposing this AD
because it evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
this same type design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
the service information described
previously.

Differences Between This Proposed AD
and the Service Information

The service information specifies
inspecting within 200 flight hours or 12
months, whichever occurs earlier. This

ESTIMATED COSTS

proposed AD would require inspecting
within the next 200 flight hours or 12
months, whichever occurs later.

The service information applies to
Models A100A and A100C airplanes,
and to Model F90 with S/N LA-1. This
proposed AD would not apply to these
airplanes because they do not have an
FAA type certificate.

This proposed AD would apply to
military models T-44A, JU-21A, RU-
21A, RU-21B, RU-21C, RU-21D, RU-
21E, RU-21H, U-21A, U-21F, U-21G,
and FACH airplanes, because these
models have a civil counterpart that is
subject to the unsafe condition. The
service information does not apply to all
of these military models.

Costs of Compliance

The FAA estimates that this proposed
AD would affect 1,319 airplanes of U.S.
registry.

The FAA estimates the following
costs to comply with this proposed AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Inspection for washer P/N 90-380058-1 | 0.3 work-hour x $85 per hour = $25.50 ... | Not applicable ........... $25.50 $33,634.50
(LH Wing Fitting).
Inspection for washer P/N 90-380058-1 | 0.3 work-hour x $85 per hour = $25.50 ... | Not applicable ........... 25.50 33,634.50
(RH Wing Fitting).

The FAA estimates the following
costs to do any necessary replacements
that would be required based on the

results of the proposed inspection. The
FAA has no way of determining the

ON-CONDITION COSTS

number of airplanes that might need
these replacements:

Action Labor cost Parts cost %?gégftr

RH Wing bolt, washer, and nut removal 8 work-hours x $85 per hour = $680 $335 e $1,015
LH Wing bolt, washer, and nut removal 8 work-hours x $85 per hour = $680 335 e 1,015
Inspection of RH Lower Forward Wing Fitting ....... 2 work-hours x $85 per hour = $170 Not applicable ........... 170
Inspection of LH Lower Forward Wing Fitting ........ 2 work-hours x $85 per hour = $170 Not applicable ........... 170
Removal and Replacement of P/N 50-120073-8 | 150 work-hours x $85 per hour = $12,750 ............ 7,297.85 ..coovveeeeeen 20,047.85

RH Lower Forward Wing Fitting.
Removal and Replacement of P/N 50-120073-7 | 150 work-hours x $85 per hour = $12,750 ............ 11,812.56 .....ccceeenenn. 24,562.56

LH Lower Forward Wing Fitting.

According to the manufacturer, some
or all of the costs of this proposed AD
may be covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all costs in this cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,

section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
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have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Textron Aviation Inc. (Type Certificate
previously held by Beechcraft
Corporation): Docket No. FAA-2020-
0718; Product Identifier 2019—-CE-045—
AD.

(a) Comments Due Date
The FAA must receive comments by
September 14, 2020.
(b) Affected ADs
None.
(c) Applicability

This AD applies to the Textron Aviation
Inc. (type certificate previously held by
Beechcraft Corporation) airplanes,
certificated in any category, identified in
table 1 to paragraph (c) of this AD:

TABLE 1 TO PARAGRAPH (c) OF THIS
AD—APPLICABILITY

Serial numbers

Models (S/Ns)

FOO e LA-2 through LA-
225.
65-90, 65—-A90, B90, | All S/Ns.
C90.
H90 (T—44A) ............ LL—1 through LL-61.

TABLE 1 TO PARAGRAPH (c) OF THIS
AD—APPLICABILITY—Continued

Serial numbers

Models (S/Ns)
E9O oo LW-1 through LW-
347.
65-A90-1 (JU-21A, LM—1 through LM-
U-21A, RU-21A, 144.
RU-21D, U-21G,
RU-21H).
65-A90-2 (RU-21B) | LS—-1, LS-2, LS-3.
65-A90-3 (RU-21C) | LT-1 and LT-2.
65-A90-4 (RU-21E, | LU-1 through LU-16.
RU-21H).

99, 99A, 99A (FACH),
A99, A99A, B99,

U—1 through U-239.

C99.
100, A100 (U-21F) ... | B—1 through B-247.
B100 ..o BE-1 through BE-
137.
(d) Subject

Joint Aircraft System Component (JASC):
5700, Wings.

(e) Unsafe Condition

This AD was prompted by information
provided by Textron Aviation Inc. that a
washer assembly may provide premature
torque indication that could lead to cracking
of the wing fitting. The FAA is issuing this
AD to prevent such fatigue cracks. The
unsafe condition, if not addressed, could
result in failure of the forward lower wing
fitting, which could lead to wing separation
and loss of airplane control.

() Compliance

Comply with this AD within the
compliance times specified below, unless
already done.

(g) Action

(1) Within the next 200 flight hours after
the effective date of this AD or within 12
months after the effective date of this AD,
whichever occurs later, inspect each washer
assembly attached to the left and right lower
forward wing bolts and remove all part
number 90-380058—1 washers in accordance
with the Accomplishment Instructions,
paragraphs 3 through 5, of Beechcraft
Mandatory Service Letter MTL-57-01,
Revision 1, dated September 19, 2018 (MTL-
57-01). In all locations where a washer part
number 90-380058—1 was removed, do the
following:

(i) Inspect the bolt, nut, and fitting in
accordance with the Accomplishment
Instructions, paragraph 6, of MTL-57-01. If
there is a crack in the fitting, replace the
fitting before further flight.

(ii) Install a part number 90-380019-1
washer in accordance with the
Accomplishment Instructions, paragraph 7,
of MTL-57-01.

(2) As of the effective date of this AD, do
not install washer part number 90-380058—
1 on any airplane listed in table 1 to
paragraph (c) of this AD.

(h) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Brian C. Adamson, Aerospace
Engineer, Wichita ACO Branch, AIR-7K3,
FAA, 1801 Airport Rd, Wichita, KS 67209;
phone: 316-946—4193; fax: 316-946—4107;
email: brian.adamson@faa.gov or Wichita-
COS@faa.gov. Before using any approved
AMOC on any airplane to which the AMOC
applies, notify your appropriate principal
inspector (PI) in the FAA Flight Standards
District Office (FSDO), or lacking a PI, your
local FSDO.

(i) Related Information

(1) For more information about this AD,
contact Brian C. Adamson, Aerospace
Engineer, Wichita ACO Branch, AIR-7K3,
FAA, 1801 Airport Rd, Wichita, KS 67209;
phone: 316-946-4193; fax: 316-946—-4107;
email: brian.adamson@faa.gov or Wichita-
COS@faa.gov.

(2) For service information identified in
this AD, contact Textron Aviation Inc., PO
Box 7706, Wichita, KS 67277: phone: 316—
517-5800: internet: https://txtav.com/. You
may view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust St,
Kansas City, MO 64106. For information on
the availability of this material at the FAA,
call 816-329-4148.

Issued on July 22, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-16214 Filed 7—-28-20; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1301

[Docket No. DEA-574]

RIN 1117-AB57

Reporting of Theft or Significant Loss
of Controlled Substances

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Notice of proposed rulemaking.

SUMMARY: This proposed rule would
amend Drug Enforcement
Administration (DEA) regulations
regarding DEA Form 106, used by DEA
registrants to report thefts or significant
losses of controlled substances, to
clarify that all such forms must be
submitted electronically. In addition,
the proposed rule would add new
requirements for the form to be
submitted accurately and within a 15-
day time period. This proposed rule will
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not change the requirement that
registrants notify the DEA Field
Division Office in their area, in writing,
of the theft or significant loss of any
controlled substances within one
business day of discovery of such loss
or theft.

DATES: Comments must be submitted
electronically or postmarked on or
before September 28, 2020. Commenters
should be aware that the electronic
Federal Docket Management System
will not accept any comments after
11:59 p.m. Eastern Time on the last day
of the comment period.

All comments concerning collection
of information under the Paperwork
Reduction Act must be submitted to the
Office of Management and Budget
(OMB) on or before September 28, 2020.
ADDRESSES: To ensure proper handling
of comments, please reference “Docket
No. DEA-574" on all electronic and
written correspondence, including any
attachments.

e Electronic comments: The Drug
Enforcement Administration encourages
that all comments be submitted
electronically through the Federal
eRulemaking Portal, which provides the
ability to type short comments directly
into the comment field on the web page
or attach a file for lengthier comments.
Please go to http://www.regulations.gov
and follow the online instructions at
that site for submitting comments. Upon
completion of your submission, you will
receive a Comment Tracking Number for
your comment. Please be aware that
submitted comments are not
instantaneously available for public
view on Regulations.gov. If you have
received a Comment Tracking Number,
your comment has been successfully
submitted and there is no need to
resubmit the same comment.

e Paper comments: Paper comments
that duplicate electronic submissions
are not necessary. Should you wish to
mail a paper comment, in lieu of an
electronic comment, it should be sent
via regular or express mail to: Drug
Enforcement Administration, Attn: DEA
Federal Register Representative/DPW,
8701 Morrissette Drive, Springfield,
Virginia 22152.

e Paperwork Reduction Act
Comments: All comments concerning
collections of information under the
Paperwork Reduction Act must be
submitted to the Office of Information
and Regulatory Affairs, OMB, Attention:
Desk Officer for DOJ, 725 17th Street
NW, Washington, DC 20503. Please state
that your comment refers to RIN 1117—
AB57/Docket No. DEA-547.

FOR FURTHER INFORMATION CONTACT:
Scott A. Brinks, Regulatory Drafting and

Policy Support Section (DPW),
Diversion Control Division, Drug
Enforcement Administration; Mailing
Address: 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone:
(571) 362-3261.

SUPPLEMENTARY INFORMATION:

Posting of Public Comments

Please note that all comments
received in response to this docket are
considered part of the public record.
They will, unless reasonable cause is
given, be made available by the Drug
Enforcement Administration (DEA) for
public inspection online at http://
www.regulations.gov. Such information
includes personal identifying
information (such as your name,
address, etc.) voluntarily submitted by
the commenter. The Freedom of
Information Act applies to all comments
received. If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be made
publicly available, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment. You must also place
all of the personal identifying
information you do not want made
publicly available in the first paragraph
of your comment and identify what
information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be made
publicly available, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You must also
prominently identify the confidential
business information to be redacted
within the comment.

Comments containing personal
identifying information or confidential
business information identified as
directed above will be made publicly
available in redacted form. If a comment
has so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be made publicly available.
Comments posted to http://
www.regulations.gov may include any
personal identifying information (such
as name, address, and phone number)
included in the text of your electronic
submission that is not identified as
directed above as confidential.

An electronic copy of this proposed
rule is available at http://
www.regulations.gov for easy reference.

Background and Legal Authority

The Controlled Substances Act (CSA)
authorizes the Administrator of DEA (by
delegation from the Attorney General) to

promulgate rules and regulations
relating to the registration and control of
the manufacture, distribution, and
dispensing of controlled substances;
maintenance and submission of records
and reports; and for the efficient
execution of his statutory functions. 21
U.S.C. 821, 827, 871(b). Currently, 21
CFR 1301.74(c) requires a non-
practitioner registrant to notify DEA’s
Field Division Office in his or her area,
in writing, of any theft or significant
loss of any controlled substances within
one business day upon discovery of
such theft or loss. The provision
stipulates this same notification
requirement and one-day time period
regarding in-transit losses of controlled
substances for suppliers, importers, and
exporters with certain exceptions. In
addition to the requirement to notify
DEA within one business day of the
discovery of a theft or loss, this
provision requires a non-practitioner
registrant to complete and submit to the
same field division office a DEA Form
106 regarding the theft or loss. This
provision is silent as to the actual
submission method of the DEA Form
106 (e.g., mail, hand delivery,
electronic) and the time period in which
these reports are due. This proposed
rule will not change the requirement
that registrants notify the Field Division
Office of the Administration in their
area, in writing, of the theft or
significant loss of any controlled
substances within one business day of
discovery of such loss or theft.

Similarly, 21 CFR 1301.76(b)
currently requires practitioner
registrants to notify DEA’s Field
Division Office in his area, in writing,
of the theft or significant loss of any
controlled substances within one
business day upon discovery of the theft
or loss; and to complete and submit
DEA Form 106 to the same Field
Division Office. Again, this provision is
silent as to the actual submission
method of DEA Form 106 and the due
date for this report.

This proposed rule will not change
the requirement under 21 CFR
1301.74(c) and 1301.76(b), respectively,
that non-practitioner and practitioner
registrants notify DEA’s Field Division
Office in their area, in writing, of the
theft or significant loss of any controlled
substances within one business day of
discovery of such loss or theft.

Currently, 99.5 percent of all DEA
Form 106 submissions are completed
electronically via DEA’s secure website.
The remaining 0.5 percent of form
submissions are completed by paper.
See Regulatory Analyses section for
additional information.
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Amendments To Revise Submission
Process for DEA Form 106

This proposed rule would set a 15-day
calendar period for submitting a
complete and accurate DEA Form 106
and clarify the form submission process,
requiring all forms be submitted
electronically. This would match the
submission process for DEA Form 107,
a form used by regulated persons? to
report loss or disappearance of listed
chemicals. As set forth in 21 CFR
1310.05(b)(1), a regulated person must
file a complete and accurate DEA Form
107 with DEA through the DEA
Diversion Control Diversion secure
network application (available on the
DEA Diversion Control Division
website) within 15 calendar days after
discovery of the circumstances requiring
the report.

These proposed changes would make
clear to registrants that all DEA Form
106 submissions must go through the
secure online database, and physical
copies will no longer be accepted.
Through the secure online database,
forms will be more easily submitted and
organized.2

Regulatory Analyses

Executive Orders 12866, 13563, and
13771, Regulatory Planning and Review,
Improving Regulation and Regulatory
Review, and Reducing Regulation and
Controlling Regulatory Costs

This proposed rule was developed in
accordance with the principles of
Executive Orders (E.O.s) 12866, 13563,
and 13771. E.O. 12866 directs agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). E.O. 13563 is supplemental
to and reaffirms the principles,
structures, and definitions governing
regulatory review as established in E.O.
12866. E.O. 12866 classifies a
“significant regulatory action,”
requiring review by the Office of
Management and Budget (OMB), as any
regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal

1The term ‘“regulated person” is defined at 21
U.S.C. 802(38).

2 https://www.deadiversion.usdoj.gov/21cfr_
reports/theft/index.html.

governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agency; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the E.O. DEA
has determined that this proposed rule
is not a “‘significant regulatory action”
under E.O. 12866, section 3(f).

Analysis of Benefits and Costs

DEA has examined the benefits and
costs of this proposed rule. Currently,
99.5 percent of all DEA Form 106
reports are reported electronically via
DEA'’s secure website. This proposed
rule will impact the remaining 0.5
percent of responses that are reported by
paper representing 181 of a total of
37,047 responses. Benefits include costs
savings, as discussed in the following
paragraphs, and increased simplicity in
reporting theft and loss on controlled
substances and clarity in the
regulations. This proposed rule will add
clarity to the submission method by
matching the submission process and
requirements for ‘“Reports of Loss or
Disappearance of Listed Chemicals”—
DEA Form 107. Additionally, electronic
submissions will allow all report
submissions to be received more quickly
and stored in a central database, as well
as allow for analysis.

There is no new cost associated with
this proposed rule. The labor burden to
submit DEA Form 106 is estimated to be
the same for electronic and paper
submissions. However, DEA anticipates
there will be cost savings associated
with electronic submissions. Some cost
savings are described qualitatively and
some are quantified. From submissions
received in 2018, DEA estimates
approximately 181 paper submissions
per year. Many of these paper forms
contain illegible or erroneous
information, requiring DEA to call
respondents to correct or clarify the
information in the paper form,
consuming both DEA’s and the
respondent’s time and resources.
Electronic submissions are expected to
virtually eliminate the requirement for
DEA to call back the respondent for
clarifications of form data. As DEA has
not tracked the number of call backs or
the average duration of calls, DEA does
not have a strong basis to quantify the
cost savings.

This proposed rule would eliminate
the need to print paper forms and
transmit by mail or courier service. DEA
estimates there will be a cost savings of

$0.63, $0.55 for postage plus $0.08 for
an envelope, or a total of $114 per year
for an estimated 181 responses per year.
DEA assumes the cost savings
associated with not having to print is
negligible.

In summary, DEA estimates the
economic impact of this proposed rule
is de minimis.

E.O. 13771 was issued on January 30,
2017, and published in the Federal
Register on February 3, 2017.3 Section
2(a) of E.O. 13771 requires an agency,
unless prohibited by law, to identify at
least two existing regulations to be
repealed when the agency publicly
proposes for notice and comment or
otherwise promulgates a new regulation.
In furtherance of this requirement,
Section 2(c) of E.O. 13771 requires that
the new incremental costs associated
with new regulations, to the extent
permitted by law, be offset by the
elimination of existing costs associated
with at least two prior regulations. DEA
expects this proposed rule will not be
considered an E.O. 13771 regulatory
action. The estimated economic impact
of proposed rule is de minimis.

Executive Order 12988, Civil Justice
Reform

This proposed regulation meets the
applicable standards set forth in
sections 3(a) and 3(b)(2) of E.O. 12988
Civil Justice Reform to eliminate
drafting errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132, Federalism

This proposed rulemaking does not
have federalism implications warranting
the application of E.O. 13132. The
proposed rule does not have substantial
direct effects on the States, on the
relationship between the National
Government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This proposed rule does not have
tribal implications warranting the
application of E.O. 13175. This
proposed rule does not have substantial
direct effects on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

382 FR 9339.
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Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (RFA), DEA has reviewed
the economic impact of this proposed
rule on small entities. DEA’s economic
impact evaluation indicates that the rule
will not, if promulgated, have a
significant economic impact on a
substantial number of small entities.

The RFA requires agencies to analyze
options for regulatory relief of small
entities unless it can certify that the rule
will not have a significant impact on a
substantial number of small entities. For
the purposes of the RFA, small entities
include small businesses, nonprofit
organizations, and small governmental
jurisdictions. DEA has analyzed the
economic impact of each provision of
this proposed rule and estimates that
the proposed rule will have minimal

economic impact on affected entities,
including small entities.

This proposed rule would amend
regulations regarding DEA Form 106 to
clarify that all submissions of the form
must be submitted online. Based on
actual submissions in 2018, DEA
estimates there are 181 paper
submissions per year, submitted by six
entities: One distributor, two
pharmacies, one researcher, one
veterinarian service entity, and one
hospital.

DEA estimates the affected entities are
in the following North American
Industry Classification System (NAICS)
industries:

e 424210—Drugs and Druggists’
Sundries Merchant Wholesalers

e 446110—Pharmacies and Drug
Stores

e 541712—Research and
Development in the Physical,
Engineering, and Life Sciences (except
Biotechnology)

e 541940—Veterinary Services

e 622110—General Medical and
Surgical Hospitals

The U.S. Census Bureau’s Statistics of
U.S. Businesses (SUSB) is an annual
series that provides economic data by
enterprise size and industry. SUSB data
contains the number of firms for various
employment or revenue size ranges for
each industry. Comparing the size
ranges to the U.S. Small Business
Administration (SBA) size standards,
DEA estimated the number of entities in
each affected industry, number of small
entities in each affected industry, and
number of affected small entities. The
table below summarizes the results.

o ] ] Number of Number of
NAICS Description Number of firms SBA size standards > affected small
small entities e
entities
424210 ...... Drugs and Druggists’ Sundries Merchant | 6,833 ............cceceene 250 employees ........... 6,569 0
Wholesalers.
446110 ...... Pharmacies and Drug Stores ........ccccceceenene 18,852 ..cooveviiiiieeiieeees $30.0 million* ............. 18,503 0
541715 ... Research and Development in the Physical, | 9,864 .........c..cceeeeeee. 1,000 employees ........ 9,325 0
Engineering, and Life Sciences (except
Biotechnology).
541940 ...... Veterinary Services ........cccccvvrieenieinieenienns 27,708 ...oooviieeieeeieeeees $8.0 million* ............... 27,564 1
622110 ...... General Medical and Surgical Hospitals ........ 2,904 .. $41.5 million* ............. 1,199 0

* Annual revenue.

Sources:2016 SUSB Annual Datasets by Establishment Industry, “U.S. & states, NAICS, detailed employment sizes (U.S., 6-digit and states,
NAICS sectors).” https://www.census.gov/data/datasets/2016/econ/susb/2016-susb.html. (Accessed 1/14/2020.) 2012 SUSB Annual Data Tables
by Establishment Industry, “U.S., 6-digit NAICS.” https://www.census.gov/data/tables/2012/econ/susb/2012-susb-annual.html. (Accessed 1/14/
2020.) U.S. Small Business Administration, Table of size standards, effective Aug 19, 2019. https://www.sba.gov/document/support--table-size-

standards. (Accessed 1/14/2020.)

There is no new cost associated with
this proposed rule. The labor burden to
submit DEA Form 106 is estimated to be
the same for electronic and paper
submissions. However, DEA anticipates
there will be cost savings associated
with electronic submissions. Some cost
savings are described qualitatively and
some are quantified. From submissions
received in 2018, DEA estimates the one
affected small entity submits one paper
submission per year. Many of these
paper forms contain illegible or
erroneous information, requiring DEA to
call respondents to correct or clarify the
information in the paper form,
consuming DEA’s and the respondent’s
time and resources. Electronic
submissions are expected to virtually
eliminate the requirement for DEA to
call back the respondent for
clarifications of form data. As DEA has
not tracked the number of call backs or
the average duration of calls, DEA does
not have a strong basis to quantify the
cost savings.

DEA estimates there will be a cost
saving associated with eliminating the

need to print paper forms and transmit
by mail or courier service. The
estimated cost savings is $0.63, $0.55 for
postage plus $0.08 for an envelope, per
paper submission.

In summary, DEA estimates this rule
will affect six entities who submit 181
paper DEA Forms 106. Of the affected
six entities, one entity (veterinary
services entity) is a small entity,
submitting one paper form per year. The
estimated cost savings for the affected
small entity is minimal ($0.63 per year).
Therefore, this proposed rule, if
promulgated, will not have a significant
economic impact on a substantial
number of small entities.

Unfunded Mandates Reform Act of 1995

On the basis of information contained
in the “Regulatory Flexibility Act”
section above, DEA has determined and
certifies pursuant to the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1501 et seq., that this action
would not result in any Federal
mandate that may result “in the
expenditure by State, local, and tribal

governments, in the aggregate, or by the
private sector, of $100,000,000 or more
(adjusted annually for inflation) in any
1year * * * * . Therefore, neither a
Small Government Agency Plan nor any
other action is required under
provisions of UMRA.

Paperwork Reduction Act

Pursuant to the Paperwork Reduction
Act of 1995 (PRA) (44 U.S.C. 3501—
3521), DEA has identified the following
collection of information related to this
proposed rule. This action would
modify existing collection 1117-0001
and DEA will be submitting the revision
to OMB for approval. A person is not
required to respond to a collection of
information unless it displays a valid
OMB control number. Copies of existing
information collections approved by
OMB may be obtained at https://
www.reginfo.gov/. DEA has submitted
this collection request to OMB for
review and approval.
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A. Collections of Information Associated
With the Proposed Rule

Title: Amending Regulations
Regarding DEA Form 106

OMB Control Number: 1117-0001

Form Number: DEA-106

DEA is proposing to amend its
regulations for reporting thefts or
significant losses of controlled
substances to implement the
requirement of electronic submissions
for reporting the thefts or significant
losses of controlled substances to clarify
that all such reports must be submitted
electronically within 15 days of
discovery of the circumstances requiring
the report. This amendment would
clarify the submission process by
aligning it with the current
requirements of reporting losses of
disappearance of listed chemicals on
DEA Form 107 and no longer accepting
physical copies. Form 107 (OMB
Control Number 1117-0024) is also only
submitted electronically, within 15 days
of discovery of the circumstances
requiring the report.

Currently, 99.5 percent of all DEA
Form 106 reports are reported
electronically via DEA’s secure website.
This proposed rule will impact the
remaining 0.5 percent of responses that
are reported by paper. Electronic
submissions are expected to virtually
eliminate the requirement for DEA to
call back the respondent for
clarifications of form data. Furthermore,
this proposed rule would eliminate the
need for respondents to print paper
forms and transmit by mail or courier
service, resulting in cost savings for the
0.5 percent of responses per year
transitioning from paper to electronic
forms.

The electronic submission would be
filed with DEA through the DEA
Diversion Control Diversion secure
network application (available on the
DEA Diversion Control Division
website). The submissions of forms will
be more easily submitted and organized
through the secure database.

The DEA estimates the following
number of respondents and burden
associated with this collection of
information:

e Number of respondents: 10,693.

e Frequency of response: 3.4646
(calculated).

e Number of responses: 37,047.

e Burden per response: 0.3333 hours.

e Total annual hour burden: 12,349
hours.

B. Request for Comments Regarding the
Proposed Collections of Information

Written comments and suggestions
from the public and affected entities

concerning the proposed revision of this
collection of information are
encouraged. Under the PRA, DEA is
required to provide a notice regarding
the proposed collections of information
in the Federal Register with the notice
of proposed rulemaking and solicit
public comment. Pursuant to section
3506(c)(2) of the PRA (44 U.S.C.
3506(c)(2)), DEA is soliciting comment
on the following issues related to this
information of collection:

e Whether the proposed collection of
information is necessary for the proper
performance of the functions of DEA,
including whether the information will
have practical utility.

e The accuracy of DEA’s estimate of
the burden of the proposed collection of
information, including the validity of
the methodology and assumptions used.

¢ Recommendations to enhance the
quality, utility, and clarity of the
information to be collected.

o Recommendations to minimize the
burden of the collection of information
on those who are to respond, including
through the use of automated collection
techniques or other forms of information
technology.

Please send written comments to the
Office of Information and Regulatory
Affairs, OMB, Attention: Desk Officer
for DOJ, 725 17th Street NW,
Washington, DC 20503. Please state that
your comments refer to RIN 1117—
AB57/Docket No. DEA-574. All
comments must be submitted to OMB
on or before September 28, 2020. The
final rule will respond to any OMB or
public comments on the information
collection requirements contained in
this proposed rule.

If you need a copy of the proposed
information collection instrument(s)
with instructions or additional
information, please contact the
Regulatory Drafting and Policy Support
Section (DPW), Diversion Control
Division, Drug Enforcement
Administration; Mailing Address: 8701
Morrissette Drive, Springfield, Virginia
22152-2639; Telephone: (571) 362—
3261.

List of Subjects in 21 CFR Part 1301

Administrative practice and
procedure, Drug traffic control, Security
measures.

For the reasons set out above, the DEA
proposes to amend 21 CFR part 1301 as
follows:

PART 1301—REGISTRATION OF
MANUFACTURERS, DISTRIBUTORS,
AND DISPENSERS OF CONTROLLED
SUBSTANCES

m 1. The authority citation for part 1301
continues to read as follows:

Authority: 21 U.S.C. 821, 822, 823, 824,
831, 871(b), 875, 877, 886a, 951, 952, 956,
957, 958, 965 unless otherwise noted.

m 2.In §1301.74, revise the fifth
sentence of paragraph (c) introductory
text to read as follows:

§1301.74 Other security controls for non-
practitioners; narcotic treatment programs
and compounders for narcotic treatment
programs.
* * * * *

(c) * * * The registrant must also file
a complete and accurate DEA Form 106
with the Administration through the
DEA Diversion Control Division secure
network application within 15 calendar
days after discovery of the theft or loss.

* * %
* * * * *

m 3.In §1301.76, revise the second
sentence of paragraph (b) introductory
text to read as follows:

§1301.76 Other security controls for
practitioners.
* * * * *

(b) * * * The registrant must also file
a complete and accurate DEA Form 106
with the Administration through the
DEA Diversion Control Division secure
network application within 15 calendar
days after the discovery of theft or loss.

R

* * * * *

Timothy J. Shea,

Acting Administrator.

[FR Doc. 2020-15635 Filed 7-28-20; 8:45 am|
BILLING CODE 4410-09-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 31
[REG-111879-20]
RIN 1545-BP88

Recapture of Excess Employment Tax
Credits Under the Families First Act
and the CARES Act

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Notice of Proposed Rulemaking
by cross-reference to temporary
regulations.

SUMMARY: In the Rules and Regulations
section of this issue of the Federal
Register, the IRS is issuing temporary
regulations pursuant to the regulatory
authority granted under the Families
First Coronavirus Response Act and the
Coronavirus Aid, Relief, and Economic
Security Act to prescribe such
regulations as may be necessary for
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reconciling advance payments of
refundable employment tax credits
provided under these acts and
recapturing the benefit of the credits
when necessary. These proposed
regulations affect businesses and tax-
exempt organizations that claim certain
credits under the Families First
Coronavirus Response Act for qualifying
sick and family leave wages and that
claim certain employee retention credits
under the Coronavirus Aid, Relief, and
Economic Security Act. The text of
those temporary regulations serves as
the text of these proposed regulations.
DATES: Written or electronic comments
and requests for a public hearing must
be received by September 28, 2020.
Requests for a public hearing must be
submitted as prescribed in the
“Comments and Requests for a Public
Hearing” section.

ADDRESSES: Commenters are strongly
encouraged to submit public comments
electronically. Submit electronic
submissions via the Federal
eRulemaking Portal at
www.regulations.gov (indicate IRS and
REG-111879-20) by following the
online instructions for submitting
comments. Once submitted to the
Federal eRulemaking Portal, comments
cannot be edited or withdrawn. The IRS
expects to have limited personnel
available to process public comments
that are submitted on paper through the
mail. Until further notice, any
comments submitted on paper will be
considered to the extent practicable.
The Department of the Treasury
(Treasury Department) and the IRS will
publish for public availability any
comment submitted electronically, and
to the extent practicable on paper, to its
public docket. Send paper submissions
to: CC:PA:LPD:PR (REG-111879-20),
room 5203, Internal Revenue Service,
P.O. Box 7604, Ben Franklin Station,
Washington, DC 20044.

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
NaLee Park at (202) 317-6879;
concerning submissions of comments
and/or requests for a public hearing,
Regina Johnson, (202) 317-5177 (not
toll-free numbers).

SUPPLEMENTARY INFORMATION:

Background and Explanation of
Provisions

Temporary regulations in the Rules
and Regulations section of this issue of
the Federal Register amend the
Employment Taxes and Collection of
Income at the Source Regulations (26
CFR part 31) relating to sections 3111
and 3221 of the Internal Revenue Code
(Code) pursuant to the regulatory

authority granted under the Families
First Coronavirus Response Act
(Families First Act) and the Coronavirus
Aid, Relief, and Economic Security Act
(CARES Act) to prescribe such
regulations as may be necessary for
reconciling advance payments of
refundable employment tax credits
provided under these acts and
recapturing the benefit of the credits
when necessary. Consistent with this
authority, these proposed regulations
authorize the assessment of erroneous
refunds of the credits paid under
sections 7001 and 7003 of the Families
First Act and section 2301 of the CARES
Act. The text of those temporary
regulations also serves as the text of
these proposed regulations. The
preamble to the temporary regulations
explains the amendments.

Special Analyses

The Office of Management and
Budget’s Office of Information and
Regulatory Analysis has determined that
these regulations are not significant and
not subject to review under section 6(b)
of Executive Order 12866.

Pursuant to the Regulatory Flexibility
Act (5 U.S.C. chapter 6), the Secretary
certifies that these proposed regulations
will not have a significant economic
impact on a substantial number of small
entities because these proposed
regulations impose no compliance
burden on any business entities,
including small entities. Although these
proposed regulations will apply to all
employers eligible for the credits under
the Families First Act and the CARES
Act, including small businesses and tax-
exempt organizations with fewer than
500 employees, and will therefore be
likely to affect a substantial number of
small entities, the economic impact will
not be significant. These proposed
regulations do not affect the employer’s
employment tax reporting or the
necessary information to substantiate
entitlement to the credits. Rather, these
proposed regulations merely implement
the statutory authority granted under
sections 7001(f) and 7003(f) of the
Families First Act and section 2301(1) of
the CARES Act that authorize the
Service to assess, reconcile, and
recapture any portion of the credits
erroneously paid or refunded in excess
of the actual amount allowed as if such
amounts were tax liabilities under
sections 3111(a) and 3221(a) subject to
assessment and administrative
collection procedures. Notwithstanding
this certification, the Treasury
Department and the IRS invite
comments on any impact these
regulations would have on small
entities.

Pursuant to section 7805(f), this
notice of proposed rulemaking has been
submitted to the Chief Counsel of the
Office of Advocacy of the Small
Business Administration for comment
on its impact on small business.

Comments and Requests for Public
Hearing

Before these proposed regulations are
adopted as final regulations,
consideration will be given to any
comments that are timely submitted to
the IRS as prescribed in the preamble
under the ADDRESSES section. The
Treasury Department and the IRS
request comments on all aspects of these
proposed regulations. Any electronic
comments submitted, and to the extent
practicable any paper comments
submitted, will be made available at
www.regulations.gov or upon request.

A public hearing will be scheduled if
requested in writing by any person who
timely submits electronic or written
comments. Requests for a hearing are
strongly encouraged to be submitted
electronically. If a public hearing is
scheduled, notice of the date and time
for the public hearing will be published
in the Federal Register. Announcement
2020—4, 2020-17 IRB 1, provides that
until further notice, public hearings
conducted by the IRS will be held
telephonically. Any telephonic hearing
will be made accessible to people with
disabilities.

Statement of Availability of IRS
Documents

IRS notices and other guidance cited
in this preamble are published in the
Internal Revenue Bulletin (or
Cumulative Bulletin) and are available
from the Superintendent of Documents,
U.S. Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

Drafting Information

The principal author of these
regulations is NaLee Park, Office of the
Associate Chief Counsel (Employee
Benefits, Exempt Organizations, and
Employment Taxes). However, other
personnel from the Treasury
Department and the IRS participated in
the development of these regulations.

List of Subjects in 26 CFR 31

Employment taxes, Income taxes,
Penalties, Pensions, Railroad retirement,
Reporting and recordkeeping
requirements, Social security,
Unemployment compensation.


http://www.regulations.gov
http://www.regulations.gov
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Proposed Amendments to the
Regulations

Accordingly, 26 CFR part 31 is
proposed to be amended as follows:

PART 31—EMPLOYMENT TAXES AND
COLLECTION OF INCOME TAX AT
SOURCE

m Paragraph 1. The authority citation
for part 31 is amended by adding entries
for §§31.3111-6T and 31.3221-5T in
numerical order to read in part as
follows:

Authority: 26 U.S.C. 7805.

* * * * *

Section 31.3111-6T also issued under sec.
7001 and sec. 7003 of the Families First
Coronavirus Response Act of 2020 and sec.
2301 of the Coronavirus Aid, Relief, and
Economic Security Act of 2020
* * * * *

Section 31.3221-5T also issued under sec.
7001 and sec. 7003 of the Families First
Coronavirus Response Act of 2020 and sec.
2301 of the Coronavirus Aid, Relief, and
Economic Security Act of 2020

* * * * *

m Par. 2. Section 31.3111-6 is added to
read as follows:

§31.3111-6 Recapture of credits under the
Families First Coronavirus Response Act
and the Coronavirus Aid, Relief, and
Economic Security Act

[The text of proposed § 31.3111-6 is
the same as the text of §31.3111-6T
published elsewhere in this issue of the
Federal Register].

m Par. 3. Section 31.3221-5 is added to
read as follows:

§31.3221-5 Recapture of credits under the
Families First Coronavirus Response Act
and the Coronavirus Aid, Relief, and
Economic Security Act

[The text of proposed § 31.3221-5 is
the same as the text of § 31.3221-5T
published elsewhere in this issue of the
Federal Register].

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

[FR Doc. 2020-16300 Filed 7—24-20; 4:15 pm]
BILLING CODE 4830-01-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 102
RIN 3142-AA17

Representation-Case Procedures:
Voter List Contact Information;
Absentee Ballots for Employees on
Military Leave

AGENCY: National Labor Relations
Board.

ACTION: Notice of proposed rulemaking;
request for comments.

SUMMARY: As part of its ongoing efforts
to more effectively administer the
National Labor Relations Act (the Act)
and to further the purposes of the Act,
the National Labor Relations Board (the
Board) proposes to amend its rules and
regulations to eliminate the requirement
that employers must, as part of the
Board’s voter list requirement, provide
available personal email addresses and
available home and personal cellular
telephone numbers of all eligible voters.
The Board believes, subject to
comments, that elimination of this
requirement will better balance
employee privacy interests against those
supporting disclosure of this
information. The Board also proposes an
amendment providing for absentee mail
ballots for employees who are on
military leave. The Board believes,
subject to comments, that it should seek
to accommodate such voters in light of
congressional policies facilitating their
participation in federal elections and
protecting their employment rights. The
Board further believes, subject to
comments, that a procedure for
providing such voters with absentee
ballots can be instituted without
impeding the expeditious resolution of
questions of representation.

DATES: Comments regarding this
proposed rule must be received by the
Board on or before September 28, 2020.
Comments replying to comments
submitted during the initial comment
period must be received by the Board on
or before October 13, 2020. Reply
comments should be limited to replying
to comments previously filed by other
parties. No late comments will be
accepted.

ADDRESSES: You may submit comments
on this proposed rule only by the
following methods:

Internet—Federal eRulemaking Portal.
Electronic comments may be submitted
through http://www.regulations.gov.
Follow the instructions for submitting
comments.

Delivery—Comments may be sent by
mail to: Roxanne L. Rothschild,

Executive Secretary, National Labor
Relations Board, 1015 Half Street SE,
Washington, DC 20570-0001. Because
of security precautions, the Board
continues to experience delays in U.S.
mail delivery. You should take this into
consideration when preparing to meet
the deadline for submitting comments.
It is not necessary to mail comments if
they have been filed electronically with
regulations.gov. If you mail comments,
the Board recommends that you confirm
receipt of your delivered comments by
contacting (202) 273-1940 (this is not a
toll-free number). Individuals with
hearing impairments may call 1-866—
315-6572 (TTY/TDD). Because of
precautions in place due to COVID-19,
the Board recommends that comments
be submitted electronically or by mail
rather than by hand delivery. If you feel
you must hand deliver comments to the
Board, hand delivery will be accepted
by appointment only. Please call (202)
273-1940 to arrange for hand delivery of
comments. Please note that there may be
a delay in the electronic posting of
hand-delivered and mail comments due
to the needs for safe handling and
manual scanning of the comments. The
Board strongly encourages electronic
filing over mail or hand delivery of
comments.

Only comments submitted through
http://www.regulations.gov, hand
delivered, or mailed will be accepted; ex
parte communications received by the
Board will be made part of the
rulemaking record and will be treated as
comments only insofar as appropriate.
Comments will be available for public
inspection at http://
www.regulations.gov.

The Board will post, as soon as
practicable, all comments received on
http://www.regulations.gov without
making any changes to the comments,
including any personal information
provided. The website http://
www.regulations.gov is the Federal
eRulemaking portal, and all comments
posted there are available and accessible
to the public. The Board requests that
comments include full citations or
internet links to any authority relied
upon. The Board cautions commenters
not to include personal information
such as Social Security numbers,
personal addresses, telephone numbers,
and email addresses in their comments,
as such submitted information will
become viewable by the public via the
http://www.regulations.gov website. It is
the commenter’s responsibility to
safeguard his or her information.
Comments submitted through http://
www.regulations.gov will not include
the commenter’s email address unless
the commenter chooses to include that


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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http://www.regulations.gov
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information as part of his or her
comment.

FOR FURTHER INFORMATION CONTACT:
Roxanne L. Rothschild, Executive
Secretary, National Labor Relations
Board, 1015 Half Street SE, Washington,
DC 20570-0001, (202) 273-1940 (this is
not a toll-free number), 1-866—315-6572
(TTY/TDD).

SUPPLEMENTARY INFORMATION: The
National Labor Relations Board is
proposing two amendments to its
current rules and regulations governing
the conduct of elections held pursuant
to the Act. The first amendment would
modify the Board’s voter list
provisions—set forth in §§102.62(d)
and 102.67(1) of the Board’s Rules and
Regulations—to eliminate the
requirement that the employer provide
“available personal email addresses”
and ‘“available home and personal
cellular (‘cell’) telephone numbers” of
all eligible voters (including individuals
permitted to vote subject to challenge)
to the Regional Director and the other
parties. The second amendment would
modify the Board’s general policy of not
providing absentee ballots—not
currently set forth in the rules and
regulations—by establishing a
procedure to provide absentee ballots to
employees who would otherwise be
unable to vote in the election because
they are on military leave.

The Board believes, subject to
comments, that the current voter list
requirement affords insufficient weight
to employee privacy interests, and that
eliminating the required disclosure of
personal email addresses and personal
telephone numbers will redress this
imbalance. The Board also believes,
subject to comments, that it should,
consistent with the policies and
principles underlying other statutes,
seek to maximize the opportunity for
otherwise-eligible voters on military
leave to participate in Board-conducted
elections, and that a practical procedure
providing absentee mail ballots for such
voters can be implemented without
impeding the expeditious resolution of
questions of representation.

I. Background

The National Labor Relations Board
administers the National Labor
Relations Act, which, among other
things, governs the formation of
collective-bargaining relationships
between employers and groups of
employees in the private sector. Section
7 of the Act, 29 U.S.C. 157, gives
employees, among other rights, the right
to bargain collectively through
representatives of their own choosing
and to refrain from such activity.

When employees and their employer
are unable to agree whether employees
should be represented for purposes of
collective bargaining, Section 9 of the
Act, 29 U.S.C. 159, gives the Board the
authority to resolve the question of
representation. The Supreme Court has
recognized that “Congress has entrusted
the Board with a wide degree of
discretion in establishing the procedure
and safeguards necessary to insure the
fair and free choice of bargaining
representatives by employees.” NLRB v.
A. J. Tower Co., 329 U.S. 324, 330
(1946). “The control of the election
proceeding, and the determination of
the steps necessary to conduct that
election fairly were matters which
Congress entrusted to the Board alone.”
NLRB v. Waterman Steamship Co., 309
U.S. 206, 226 (1940).

Representation case procedures are
set forth in the statute, in Board
regulations, and in Board caselaw.® The
Board’s General Counsel has also
prepared a non-binding Casehandling
Manual describing representation case
procedures in detail.2 With respect to
the procedures applicable to Board-
conducted elections, the Act itself
provides only that if the Board finds
that a question of representation exists,
“it shall direct an election by secret
ballot and shall certify the results
thereof.” The only express provision
regarding voter eligibility in the Act
pertains to employees engaged in an
economic strike who are not entitled to
reinstatement.?

Within this general framework, “the
Board must adopt policies and
promulgate rules and regulations in
order that employees’ votes may be
recorded accurately, efficiently and
speedily.” A. J. Tower Co., 329 U.S. at
331. In promulgating and applying
representation rules and regulations, the
Board, the General Counsel and the
agency’s regional directors 4—in
addition to seeking efficient and prompt

1The Board’s binding rules of representation
procedure are found primarily in 29 CFR part 102,
subpart D. Additional rules created by adjudication
are found throughout the corpus of Board
decisional law. See NLRB v. Wyman-Gordon Co.,
394 U.S. 759, 764, 770, 777, 779 (1969).

2NLRB Casehandling Manual (Part Two)
Representation Proceedings.

329 U.S.C. 159(c)(3) (“Employees engaged in an
economic strike who are not entitled to
reinstatement shall be eligible to vote under such
regulations as the Board shall find are consistent
with the purposes and provisions of this Act in any
election conducted within twelve months after the
commencement of the strike.”).

4The Act permits the Board to delegate its
decisional authority in representation cases to
NLRB regional directors. See 29 U.S.C. 153(b). The
Board did so in 1961. 26 FR 3811 (May 4, 1961).
The General Counsel administratively oversees the
regional directors. 29 U.S.C. 153(d).

resolution of representation cases—have
sought to guarantee fair and accurate
voting, to achieve transparency and
uniformity in the Board’s procedures,
and to update those procedures in light
of technological advances. See, e.g., 79
FR 74308 (Dec. 15, 2014).

A. Required Disclosure of Available
Personal Email Addresses and Personal
Telephone Numbers

In Excelsior Underwear, Inc., 156
NLRB 1236, 1239-40 (1966), the Board
established a requirement that, 7
(calendar) days after approval of an
election agreement or issuance of a
decision and direction of election, the
employer must file an election
eligibility list—containing the names
and home addresses of all eligible
voters—with the regional director, who
in turn was to make the list available to
all parties. Failure to comply with the
requirement constituted grounds for
setting aside the election whenever
proper objections were filed. Id. at 1240.
In articulating this requirement, the
Board reasoned it was needed in order
to “maximize the likelihood that all the
voters will be exposed to the arguments
for, as well as against, union
representation’” and would also
“eliminate the necessity for challenges
based solely on lack of knowledge as to
the voter’s identity,” thus furthering the
public interest in “‘the speedy resolution
of questions of representation.” Id. at
1241, 1243. The Supreme Court
approved the Excelsior requirement in
NLRB v. Wyman Gordon Co., 394 U.S.
759, 767-768 (1969).

Aside from subsequent clarification
that the list must disclose full names
and addresses,5 the Excelsior
requirement stood undisturbed until
2014, when a Board majority adopted a
series of amendments (the 2014
amendments) to its representation case
procedures that, among other things,
codified the voter list requirement.® In
doing so, the 2014 amendments made a
series of modifications to the
requirement, including mandating that
employers disclose ““available” personal

5 See North Macon Health Care Facility, 315
NLRB 359 (1994).

6 These changes were made via notice-and-
comment rulemaking. In the Notice of Proposed
Rulemaking (NPRM) issued on February 6, 2014, a
Board majority proposed numerous specific
changes to its then-current rules governing the
representation election process. See 79 FR 7318.
The 2014 amendments were adopted via a final rule
issued on December 15, 2014, which became
effective on April 14, 2015. 79 FR 74308. On
December 18, 2019, the Board issued a final rule
that modified the 2014 amendments in various
respects; that rule (the 2019 amendments) was set
to take effect on April 16, 2020, see 84 FR 69524,
but the effective date was postponed until May 31,
2020, see 85 FR 17500.
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email addresses and home and personal
cellular telephone numbers of all
eligible voters.? Citing the twin
purposes of the original Excelsior
requirement, the 2014 amendments
concluded that, in view of dramatic
changes in telecommunications since
1966, disclosure of personal email
addresses and telephone numbers was
warranted because it would permit
nonemployer parties to promptly
convey information concerning the
question of representation to all voters;
make it more likely that nonemployer
parties could respond to employee
questions; allow nonemployer parties to
engage with employees in a more timely
manner; and facilitate faster union
investigation of names included on the
list, thus reducing the risk that unions
would challenge voters based solely on
lack of knowledge as to their identity.
79 FR 74337-74340.8

More specifically, the 2014
amendments justified the disclosure of
personal email addresses in light of the
dramatically increased role electronic
communications now play in workplace
communication. They also noted that, in
the Board’s experience, employers were
making increasingly frequent use of
email to communicate with employees
during election campaigns. 79 FR
74336-74338.

As for personal phone numbers, the
2014 amendments acknowledged that—
in contrast to email—telephonic
communication existed and was already

7 The voter list requirement, as codified and
modified by the 2014 amendments, is located at
§102.62(d) (for elections conducted pursuant to
election agreements) and §102.67(1) (for directed
elections). In addition to requiring the disclosure of
available personal email addresses and telephone
numbers, the 2014 amendments modified the voter
list requirement by (1) requiring the employer to
furnish the work locations, shifts, and job
classifications of eligible voters; (2) requiring the
employer to provide the same information for
individuals permitted to vote subject to challenge
as required for undisputedly eligible voters; (3)
requiring the employer to submit the list in an
electronic format approved by the General Counsel
(unless the employer certifies that it does not
possess the capacity to produce the list in the
required form); (4) requiring the employer to serve
the list on the other parties; (5) requiring the
employer to file and serve the list electronically
when feasible; and (6) specifying that parties ‘“‘shall
not use the list for purposes other than the
representation proceeding, Board proceedings
arising from it, and related matters.” In addition,
the 2014 amendments required the Employer to
provide the list within 2 business days of the
approval of an election agreement or direction of an
election. The 2019 amendments provide that, for
petitions filed on or after the effective date of those
amendments (now May 31, 2020), the employer will
have 5 business days to provide the list. 84 FR
69526, 69531-69532.

8 The 2014 amendments also noted that provision
of email addresses and telephone numbers would
permit unions to contact employees more swiftly
with respect to post-election matters that may arise.
79 FR 74340.

in widespread use in 1966, and also
acknowledged that Excelsior had not
required disclosure of personal
telephone numbers. The 2014
amendments nevertheless concluded
that personal telephone numbers should
now be disclosed due to (1) the ubiquity
of telephones as compared to 1966;° (2)
the fact that voicemail and text
messaging permit callers to leave
messages if nobody answers the call,
which was not possible in 1966; (3) the
emergence of cellular and smartphones
as a “universal point of contact”
combining telephone, email, and text
messaging; (4) the need to reach
persons—especially low-wage
workers—who rely on the telephone,
rather than email, for communication;
and (5) the fact that some employers
may not bother to update physical
addresses and may contact their
employees exclusively via telephone. 79
FR 74338-74339.

The Board’s initial proposal to expand
the contact information required on the
voter list 10 attracted voluminous
comments raising concerns regarding
employee privacy. The 2014
amendments acknowledged these
privacy concerns, but nevertheless
concluded that they were outweighed
by the twin purposes underlying the
disclosure requirement. 79 FR 74341—
74352. More specifically, the 2014
amendments rejected comments arguing
that the mere potential for misuse of the
information counseled against
disclosure, stated that misuse had not
been a significant problem in the past,
and concluded that any misuse could be
dealt with if and when it occurred. 79
FR 74342-74343. The 2014 amendments
also found that the limited nature of the
information disclosed, the limited
number of recipients, the limited
purposes for which it may be used, and
the supposedly limited duration of any
infringement outweighed employees’
acknowledged privacy interest in the
information. 79 FR 74343-74344.11 In
addition, the 2014 amendments rejected
claims that the disclosures would run
afoul of other statutes (including FOIA,
the Privacy Act, state privacy laws, the
CAN-SPAM Act, and the Federal Trade
Commission’s Do-Not-Call Rule) and
prior Board precedent. 79 FR 74344—

9The 2014 amendments cited statistics indicating
that as of 1960, 78% of all U.S. households had a
telephone, that 95% had one by 1990, and that
since 2000 only about 2.4% of households have
lacked a telephone. 79 FR 74338-74339.

1079 FR 7326-7328, 7332, 7353-7354, 7360.

11 The 2014 amendments also sympathized with
employees who wished to reduce the annoyance
and irritation of unwanted communications, but
stated these concerns were outweighed by the
purposes of the voter list requirement. 79 FR 74350.

74346, 74351-74352.12 Finally, the 2014
amendments dismissed concerns that
unwanted communications could lead
to significant unwelcome costs for
employees. 79 FR 74351.

Dissenting Board Members
Miscimarra and Johnson criticized the
2014 amendments for failing to
adequately address the privacy concerns
raised by the comments, particularly the
majority’s failure to provide adequate
protection of those concerns in the face
of the expanded disclosure requirement.
More specifically, the dissent contended
that the 2014 amendments did not and
could not provide specific appropriate
restrictions on use, and remedies for
misuse, of the information. Citing the
prevalence of hacking, identity theft,
phishing scams, and related ills, the
dissent emphasized that employees who
have provided personal email addresses
and phone numbers to their employer
may have good reasons for not wanting
to share them with nonemployer parties
they do not know and trust. The dissent
expressed doubt that such privacy
concerns would be assuaged by the
majority’s reliance on the ostensibly
limited nature of the disclosures,
observing that the disclosed information
does not disappear after election day
and that the limitation on use of the
information (for the “representation
proceeding, Board proceedings arising
from it, and related matters’) was
troublingly vague and specified no
remedy for violations. Finally, the
dissent took issue with the majority’s
emphasis on the absence of abuses
under the original Excelsior
requirement, pointing out that personal
email addresses and telephone numbers
pose different privacy concerns from
home addresses. Whereas a home is a
fixed, readily identifiable point the
public can visit independent of
disclosure of the address, a personal
email address is entirely created by the
employee and is typically not
identifiable at all without the
employee’s consent, and a personal
phone number is similarly created in
part by the employee, who is able to
determine whether it is publicly listed
and identifiable at all. The dissent
accordingly asserted that employees
have a greater privacy interest in

12 The 2014 amendments also rejected proposals
that the Board should provide an opt-in and/or opt-
out mechanism for employees who do not wish to
have their personal phone numbers or email
addresses disclosed, stating that the Board had
rejected similar proposals in the past and that they
would be burdensome for the Board and the parties,
would invite new areas of litigation or otherwise
lead to complicated problems and negative
consequences, and could themselves invade
employee privacy. 79 FR 74346-74349, 74427—
74428.
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personal email addresses and telephone
numbers than they do in their physical
addresses. 79 FR 74452-74454.

In litigation that followed the 2014
amendments, several trade and
employer advocacy associations
contended that the expanded disclosure
requirements were unlawful, and among
other arguments specifically contended
that employee privacy rights “should
outweigh the desire of unions to use the
latest technology to facilitate their
organizing efforts.” Associated Builders
& Contractors of Texas, Inc. v. NLRB,
826 F.3d 215, 224 (5th Cir. 2016).
Although the court upheld the facial
validity of the required disclosure of
personal email addresses and telephone
numbers as a valid balancing of
competing interests, see id. at 225—
226,13 the court also made clear that a
different balancing of the relevant
interests was permissible and even
preferable, stating: “We may favor
greater privacy protections over
disclosure, but . . .itis not the
province of this court to inject a
contrary policy preference.” Id. at 226.

The mandatory disclosure of available
personal email addresses and telephone
numbers has continued to garner
criticism. In RHCG Safety Corp., 365
NLRB No. 88, slip op. at 9-12 (2017),
Chairman Miscimarra reiterated his
view that the required disclosure of
personal phone numbers does not
adequately accommodate employees’
privacy interests in their personal phone
numbers, which they may provide to a
supervisor without consenting to their
dissemination to third parties. On
December 12, 2017, the Board issued a
Request for Information that generally
invited the public to respond with
information about whether the 2014
amendments should be retained without
change, retained with modifications, or
rescinded. 82 FR 58783. Virtually every
responder addressed the expanded voter
list disclosures.14 Supportive responses
generally praised the provision of
available personal email addresses and
telephone numbers as a desirable
modernization of the Excelsior
requirement and a great help to fostering
union campaign communications (and
in offsetting employers’ greater access to

13 See also Chamber of Commerce of the United
States of America v. NLRB, 118 F. Supp. 3d 171,
213-215 (D.D.C. 2015) (rejecting challenges to
expanded disclosures and specifically finding that
Board had not acted arbitrarily and capriciously in
expanding disclosures despite implications for
employee privacy).

14 See generally the responses to the 2017 Request
for Information (available at https://www.nlrb.gov/
reports-guidance/public-notices/request-
information/submissions).

employees); 1° critical responses alleged
that the 2014 amendments had not
adequately considered employee
privacy interests and forcefully
contended that such interests should
have been (or, based on subsequent
developments, should now be) afforded
greater weight than the 2014
amendments gave them.16 Critical
responses also reported employee
complaints over the disclosures,”
asserted that disclosures have led to
harassment or excessive
communications from nonemployer
parties,’8 and generally contended that
disclosure of contact information
beyond employee names and home
addresses was not necessary.19

B. Absentee Mail Ballots for Employees
on Military Leave

As noted above, the Act contains a
single provision regarding voter
eligibility that pertains only to certain
economic strikers, and thus neither
provides for nor prohibits absentee
balloting. Similarly, the Board’s Rules
and Regulations neither provide for nor
prohibit absentee balloting. But as a
general policy matter, the Board has
long declined to provide absentee mail
ballots. See, e.g., NLRB v. Cedar Tree
Press, Inc., 169 F.3d 794 (3d Cir. 1999)

15 See, e.g., Sen. Patty Murray et al. at 4-5
(discussing how the pre-2014 voter list requirement
had not been adapted to growing use of telephone
and email communication); United Association of
Journeymen & Apprentices of the Plumbing & Pipe
Fitting Industry at 4 (praising expanded contact
information disclosures in light of advances in
communications technology); California Nurses
Association/National Nurses United, AFL-CIO at 10
(access to phone numbers and email addresses has
fostered communications among employees and
“create[d] a more equal playing field in terms of
information dissemination’’); Patricia M. Shea at 4
(union had better access to employees through
additional voter information); Service Employees
International Union, CTW, CLC at 5 (modernization
of voter list helps “ensure a more fully informed
electorate, rectify the imbalance in communication
inherent under the old rules, and accommodate
changes in technology”).

16 See, e.g., National Grocers Association at 3—4
(urging limits on disclosure of contact information
because ““[a] glance at recent headlines reveals that
Americans today are increasingly concerned, with
good reason, about their privacy rights”).

17 See, e.g., Associated Builders and Contractors,
Inc. at 4-5 (stating that 90% of respondents to
responder’s internal survey “‘report complaints by
employees about the infringement of their privacy
rights” based on disclosure of email addresses and
telephone numbers).

18 See, e.g., Independent Bakers Association at 7
(“[Olur research found examples where labor
organizations used the personal contact information
provided on the Voter List to send hundreds or
even thousands of unsolicited text messages, calls
and emails to employees’ cellphones.”).

19 See, e.g., Society for Human Rights
Management and the Council on Labor Law
Equality at 10 (disclosure of names and home
addresses “proved more than adequate for unions,
employers, and the Board alike for nearly 50
years”).

(upholding Board’s absentee ballot
policy). This policy is articulated in the
Board’s Casehandling Manual (Part
Two), section 11302.4, which states that
where an election is conducted
manually, “ballots for voting by mail
should not be provided to, inter alia,
those who are in the Armed Forces, ill
at home or in a hospital, on vacation, or
on leave of absence due to their own
decision or condition.” 20 Further, with
specific reference to employees engaged
in military service, Form NLRB-652—
the template usually used for election
agreements 21—provides that
“[elmployees who are otherwise eligible
but who are in the military services of
the United States may vote if they
appear in person at the polls.”

The Board’s general policy of not
providing absentee mail ballots for
employees on sick, vacation, or related
types of leave on the day of election
appears to have cohered relatively early
in the Board’s history.22 The Board’s
experience with providing absentee
mail ballots to employees on military
leave presents a more complex picture.
In December 1940, a union asked the
Board to determine whether employees
selected for military service would be
permitted to vote by absentee ballot; the
Board answered in the affirmative.
American Enka Corp., 28 NLRB 423,
427 (1940). Two months later, in
Cudahy Packing Co., 29 NLRB 830, 835—
836 (1941), the Board announced that,
because employees in active military

20This policy also applies to mixed manual-mail
ballot elections. See id. section 11335.1 (cross-
referencing section 11302.4).

21 The vast majority of Board elections are
conducted pursuant to election agreements. See
https://www.nlrb.gov/news-outreach/graphs-data/
petitions-and-elections/percentage-elections-
conducted-pursuant-election (91.3% of all Board
elections in Fiscal Year 2019 conducted pursuant
to election agreement).

22]n an early case, the Board directed a regional
director to provide absentee mail ballots for
employees “who are now on leave of absence.”
Hirsch Shirt Corp., 12 NLRB 553, 567 (1939). By
late 1941, however, the Board appears to have
distinguished between absentee balloting by
employees on military leave (which, as discussed
below, was then permitted in some circumstances)
and other types of absentee balloting, which were
apparently not permitted. See Bunker Hill &
Sullivan Mining & Concentrating Co., 42 NLRB 33,
33-34 (1942). Later cases occasionally suggest a
willingness to provide absentee ballots given a
showing that it was necessary under the
circumstances, but the Board rejected contentions
that an election should be set aside because such
ballots were not provided. See, e.g., Electric
Machine Controller & Manufacturing Co., 71 NLRB
410, 411-412 (1946); McFarling Bros. Midstate
Poultry & Egg Co., 123 NLRB 1384, 1391-1392
(1959). In any event, by 1966 an employer could
(apparently accurately) refer to an overall Board
policy of not permitting absentee balloting. See
Bray Oil Co., 169 NLRB 1076, 1081 (1968) (1966
letter referenced policy); Progressive Supermarkets,
Inc., 259 NLRB 512, 526 (1981) (employer speech
referenced policy).
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service or training ‘“will be entitled to
reinstatement on their return to civilian
life” pursuant to selective service laws,
they were entitled to participate in the
election even if they had not worked
during the payroll eligibility period.23
Although Cudahy Packing did not itself
expressly provide for absentee ballots
for such employees, the Board
subsequently provided absentee mail
ballots to employees in military service.
See Truscon Steel Co., 36 NLRB 983,
986 (1941) (25 employees in the military
service supplied with absentee ballots);
see also Wilson & Co., 37 NLRB 944, 951
(1941) (stating that since Cudahy
Packing, employees in military service
or training had been permitted to vote
“principally by mail ballots”).

In December 1941, however, the
Board reversed course. In Wilson & Co.,
supra, the Board held that although the
reasons for extending eligibility to
employees in military service or training
remained valid,

administrative experience in the ensuing
months has demonstrated conclusively that it
is impracticable to provide for mail balloting
by this group. Administrative difficulties in
determining the present location of men in
military service have constantly increased
with concomitant delays in arrangements for
elections. The actual voting of the group by
mail has seriously retarded the completion of
elections in many cases, since substantial
time has had to be allowed for receipt and
return of mail ballots by eligibles in remote
sections of the country. In addition, this form
of balloting has frequently raised material
and substantial issues relating to the conduct
of the ballot and the election. On the other
hand, actual returns from such mail ballots
have been relatively small.

37 NLRB at 951-952. Stating that “time
is of the essence” in resolving questions
concerning representation, the Board
determined that although it would
continue to recognize the eligibility of
such employees, it would discontinue
the practice of absentee mail balloting
and would instead only permit them to
vote if they appeared in person at the
polls. Id. at 952.

Following Wilson, the Board initially
strictly adhered to both aspects of its
holding regarding absentee ballots.
Thus, in a series of cases the Board
refused to permit absentee voting by
mail,24 even where a party claimed to
have current addresses of employees in

23 Subject to certain exceptions, to be eligible to
vote in a Board election, an employee must be
employed on the eligibility date (usually the payroll
period immediately preceding the date of the
direction of election or approval of the election
agreement) and on the date of the election. See, e.g.,
Plymouth Towing Co., 178 NLRB 651, 651 (1969).

24 See, e.g., R.C. Mahon Co., 49 NLRB 142, 144
(1943).

military service 2° or offered to make
other accommodations to facilitate
election finality.26 As in Wilson, the
Board emphasized the administrative
difficulties of providing absentee mail
ballots while also promptly resolving
elections, noting that “with individuals
scattered in various units of the armed
forces throughout the world, it would be
virtually impossible to insure a ballot
reaching each man and affording him an
opportunity to return it by mail to the
Regional Director unless a period of 3
months was established between the
date of the Direction and the return
date.” Mine Safety Appliances Co., 55
NLRB 1190, 1194 (1944). At the same
time, the Board reiterated that
employees in military service or training
were eligible voters, and in doing so
rejected stipulations that would have
excluded such employees from the unit
at issue. See, e.g., Yates-American
Machine Co., 40 NLRB 519, 522 fn. 2
(1942).27

Shortly after the end of the Second
World War, the Board softened its
stance towards absentee mail balloting
by employees in military service or
training. In South West Pennsylvania
Pipe Lines, 64 NLRB 1384 (1945), the
Board entertained an employer’s request
to provide absentee mail ballots and—
after noting that no party was opposed
to the use of absentee ballots ““so long
as such alteration does not effect an
undue delay in the final disposition”—
concluded as follows:

Under the circumstances of this case, we
are of the opinion that balloting by mail of
the 15 or less employees of the Company
now on military leave may be accomplished
so that no undue delay in determining the
election will result. It is also apparent that
many of the administrative complexities
necessarily involved in conducting a mail
ballot of absent employees—problems arising
out of overlapping bargaining units, the
contraction of wartime operations,
conflicting reemployment rights of
servicemen—are not present here. There is
evidence in this record to show that ballots
can be returned within 20 days. We refer,
moreover, to the relatively small size of the
unit involved [124 employees], the presence
of adequate and accurate data (with names
and addresses of servicemen) in the original
record, and the fact that no substantial

25 See, e.g., Magnolia Petroleum Co., 52 NLRB
984, 988 (1943).

26 See, e.g., Magnetic Pigment Division of
Columbia Carbon Co., 51 NLRB 337, 339 (1943)
(refusing to provide for absentee ballots for
employees in military service despite employer
offer to place 14-day deadline on receipt of absentee
ballots from service members stationed inside the
country and to waive votes for those stationed
abroad).

27 See also Rudolph Wurlitzer Co., 41 NLRB 1074,
1076 & fn. 1 (1942) (denying effect to stipulation
“insofar as it deprives persons in the armed forces
of the right to vote”).

reconversion question is present. This is not
a war plant with a rapidly diminishing work
force. Certain other cases may require other
action.

Id. at 1387—1388. The Board accordingly
authorized the Regional Director to use
absentee ballots for employees on
military leave provided that one or more
of the parties filed with the Regional
Director “‘a list containing the names,
most recent addresses, and work
classifications of such employees”
within 7 days of the direction of
election. Id. at 1388. The Board further
provided that such ballots would be
opened and counted provided they were
“returned to and received at” the
regional office within 30 days “from the
date they are mailed to the employees
by the Regional Director.” 1d.28

South West Pennsylvania Pipe Lines
issued on December 13, 1945, and over
the next year the Board—usually citing
that case—permitted employees on
military leave to vote by absentee ballot
in roughly 40 cases. Despite South West
Pennsylvania Pipe Lines’ stated reliance
on the relatively small size of the unit
and the relatively few employees on
military leave, many subsequent cases
involved significantly larger units 29 and
significantly larger percentages of
employees on military leave permitted
to vote by absentee ballot.3° Similarly,

281n addition, the Board stated that because “free
interchange between the interested parties of
information on the addresses and work categories”
of the absentee voters was necessary to avoid
challenges and objections, the Board would make
available to all interested parties any such
information furnished to it by any other party. The
Board determined that “any information or
literature bearing directly or indirectly on the
election” that parties sent to absentee voters would
also need to be filed with the Board “for inspection
by or transmittal to the other parties.” Id. at 1388
(footnote omitted).

29 See, e.g., Johnson-Carper Furniture Co., 65
NLRB 414, 416 (1946) (providing for absentee
balloting by 176 employees out of unit of 393);
Mayfair Cotton Mills, 65 NLRB 511, 512 fn. 1, 513
(1946) (providing for absentee balloting by 222
employees out of unit of 625); Thomasville Chair
Co., 65 NLRB 1290, 1291 fn. 2, 1292 & fn. 6 (1946)
(providing for absentee balloting by over 500
employees out of unit of about 1500); Cushman
Motor Works, 66 NLRB 1413, 1415 fn. 1, 1417 & fn.
2 (1946) (providing for absentee balloting by 140
employees out of unit of 840); Dictaphone Corp., 67
NLRB 307, 308 fn. 1, 312 (1946) (providing for
absentee balloting by 62 employees out of unit of
690); Endicott Johnson Corp., 67 NLRB 1342, 1343
fn. 2, 1348 (1946) (providing for absentee balloting
by 99 employees out of unit of 476); Swift & Co.,
68 NLRB 440, 445 (1946) (providing for absentee
balloting by 800 employees out of unit of
unspecified size).

301n addition to several of the cases cited
immediately above, see, e.g., U.S. Gypsum Co., 65
NLRB 575, 576 fn. 3, 578 (1946) (providing for
absentee balloting by 65 employees out of unit of
108); Victor Adding Machine Co., 65 NLRB 653, 654
(1946) (providing for absentee balloting by 24
employees out of unit of 27); Hoosier Desk Co., 65
NLRB 785, 787 & fn. 4 (1946) (providing for

Continued
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despite South West Pennsylvania Pipe
Lines’ emphasis on the agreement of the
parties to permit absentee balloting, in
several cases the Board directed
absentee balloting even over a party’s
objection.3? True to its suggestion that
“other cases may require other action,”
however, the Board did not simply
permit absentee balloting in all cases
raising the issue; in a series of cases, the
Board found that the South West
Pennsylvania Pipe Lines’ conditions for
permitting absentee balloting had not
been met due to a lack of evidence
regarding the number, names, and/or
addresses of unit employees on military
leave.32

The Board continued to permit
absentee balloting pursuant to South
West Pennsylvania Pipe Lines into early
1947,33 but then effectively
discontinued the practice. A decision
from July 1947 found, citing South West
Pennsylvania Pipe Lines, that the
conditions for absentee balloting had
not been met,34 as did a decision issued
in July 1949,35 but otherwise no Board

absentee balloting by 48 employees out of unit of
109); Raleigh Coca Cola Bottling Works, 65 NLRB
1010, 1012—-1013 (1946) (providing for absentee
balloting by 38 employees out of unit of 70); Welch
Furniture Co., 65 NLRB 1197, 1198 fn. 1, 1199 &
fn. 4 (1946) (providing for absentee balloting by 46
employees out of unit of 99); Thompson Products,
Inc., 66 NLRB 123, 124 fn. 2, 125-126 (1946)
(providing for absentee balloting by 115 employees
out of unit of 171); U.S. Gypsum Co., 66 NLRB 619,
623-624 (1946) (providing for absentee balloting by
150 employees out of unit of 270).

318See, e.g., Keystone Steel & Wire Co., 65 NLRB
274, 280 (1946); U.S. Gypsum Co., 65 NLRB 1427,
1429 (1946); Rockford Metal Products Co., 66 NLRB
538, 543 (1946); Marsh Furniture Co., 66 NLRB 133,
136 & fn. 6 (1946).

32 See, e.g., Tennessee Coal, Iron & Railroad Co.,
65 NLRB 1416, 1418 (1946) (declining to permit
absentee balloting due to inadequate evidence
regarding the number, names, and addresses of
employees in the unit on military leave and
insufficient evidence ““as to the availability of such
information”); Joseph Bancroft & Sons Co., 67
NLRB 678, 681 (1946) (declining to provide for
absentee balloting given employer’s admission that
it did not have, and would not be able to obtain,
addresses of employees in the armed forces); Swift
& Co., 71 NLRB 727, 729 (1946) (declining to permit
absentee balloting where employer had addresses
for only 247 of 566 employees still on military
leave, and correctness of addresses for those 247
employees was doubtful). See also Scripto
Manufacturing Co., 67 NLRB 1078, 1080 (1946)
(overruling objection alleging that run-off election
should have provided for absentee balloting by
employees in the armed forces because issue had
not been raised at pre-election hearing and there
was no showing that mail ballot was “feasible”
under the particular circumstances of that case).

33 See Kennametal, Inc., 72 NLRB 837 (1947).

34 See Jowa Packing Co., 74 NLRB 434, 437 (1947)
(employer only had correct addresses for 12 of 404
employees in military service who had not yet
applied for reemployment).

35 See Frank Ix & Sons Pennsylvania Corp., 85
NLRB 492, 493 (1949) (although parties agreed to
permit absentee balloting for 10 employees, Board
did not provide for it due to lack of information
regarding addresses and employer’s mere

decisions from this period even mention
South West Pennsylvania Pipe Lines.
Then, in Link Belt Co., 91 NLRB 1143,
1144 (1950), the Board refused to allow
an employee on military leave to vote by
absentee mail ballot despite the parties’
agreement to permit that employee to do
so. By way of explanation, the Board
simply stated that “‘[w]e have found

. . that mail balloting of employees on
military leave is impracticable,” and
added that, “[flrom Board
administrative experience, we conclude
that it will best effectuate the policies
and purposes of the Act to declare
eligible to vote only those employees in
the military service who appear in
person at the polls.” By way of support,
the Board simply cited Wilson and
described South West Pennsylvania
Pipe Lines as having ‘“followed a
different procedure in a factual situation
unlike that here presented.” 36

Since Link Belt, Wilson has governed
the Board’s policy with respect to
employees on military leave (i.e., they
are eligible to vote, but only if they
appear at the polls), and South West
Pennsylvania Pipe Lines has been
neither discussed nor cited in any
published Board decisions. Indeed,
aside from reaffirming Wilson and Link
Belt in 1953, no published Board
decisions have engaged in any
discussion of absentee balloting for
military employees at all.3”

That said, the Board, on at least one
occasion, has expressed willingness to
revisit its approach to absentee balloting
for employees on military leave. On
January 8, 1992, the Board’s Division of
Operations-Management issued
Memorandum OM 92-2, ‘“Mail Ballot
Elections and Absentee Mail Ballots,”
informing Regional Directors that the
Board ‘“‘has decided to review the
Agency'’s current practice and
experience both with respect to mail
ballot elections and with respect to the
use of absentee mail ballots for
employees on military leave.” The

contention that “we think . . . we can obtain their
whereabouts at the time the ballots would be
mailed to them”).

36 A subsequent Board decision indicates that the
Board’s decision in Link Belt followed ‘‘an
extensive survey conducted among the Board’s
Regional Directors,” but does not elaborate on the
results of this survey. Atlantic Refining Co., 106
NLRB 1268, 1275 (1953).

37In Pepsi Cola Bottling Co. of Princeton, Inc.,
176 NLRB 716, 726, 729 (1969), a trial examiner
sustained an objection alleging that because the
employer was aware, two weeks before the election,
that 3 employees would be absent due to National
Guard duty on the day of the election, and because
the employer had made no effort to secure absentee
ballots for them, the employer had improperly
prevented these employees from voting. The Board
did not pass on this finding, however. See id. at 716
fn. 1.

Memorandum asked Regional Directors
to provide information including the
number of elections in Fiscal Years 1990
and 1991 in which absentee ballots were
requested for employees on military
leave, the number of cases in which
objections were filed based on a refusal
to supply such ballots, and the number
of elections in which such requested
ballots might have been determinative
had they been provided, returned,
opened, and counted. By internal
memorandum dated March 17, 1992, the
General Counsel transmitted the survey
results to the Board,38 but thereafter the
Board does not appear to have taken
further action with respect to reviewing
(or reconsidering) its approach to
absentee ballots for employees on
military leave.

More recently, individual Board
members have suggested that the Board
should reconsider its policy in this area.
In U.S. Foods, Inc., Case No. 15-RC—
076271 (May 23, 2012) (not reported in
Board volumes), Member Hayes stated
his view that ““at some point . . . the
Board should reconsider its general
policy of not providing mail ballots to
employees who are unable to participate
in a manual ballot election because they
are in the military service.” And in Tri-
County Refuse Services, Inc. d/b/a
Republic Services of Pinconning, Case
No. 07-RC-122650 (Sep. 9, 2014) (not
reported in Board volumes), a case in
which the Board overruled an
employer’s objection contending that
the voting period should have been
extended to accommodate an employee
who was out of state on military leave
on the election date, Member Johnson
agreed that the objection should be
overruled, but also found merit

in the Employer’s argument that Board
policies in this area may run afoul of the
spirit, if not the letter, of the Uniformed
Services Employment and Reemployment
Rights Act (USERRA), 38 U.S.C. 4301-4355
(1994), and other laws and public policies
designed to protect the rights of service
members to vote. Moreover, the Board should
remove any impediment to military service
in interpreting election rules under the Act.
As a result, he believes the Board in the
future should provide military ballots to
employees who are unable to participate in
manual ballot elections as a result of military
service obligations that call them away from
the workplace.

Although the Board majority in both
U.S. Foods and Tri-County Refuse did
not similarly state an interest in

38 The results revealed 6 cases each in Fiscal
Years 1990 and 1991 in which absentee ballots for
employees on military leave had been requested,
with no objections filed based on the refusal to
provide them and no elections in which such
ballots might have been determinative had they
been provided, returned, opened, and counted.
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reconsidering the Board’s absentee
ballot policy, in both cases the Board
seemingly signaled a willingness to
permit absentee ballots for employees
on military leave under at least some
circumstances. Thus, in U.S. Foods, the
Board, in the context of a mixed
manual-mail ballot election, directed
the Regional Director to provide a mail
ballot to an employee based at the
manual balloting location who was
abroad on military leave.3? And in Tri-
County Refuse, the Board suggested that
parties could enter into stipulated
election agreements providing for
absentee ballots for employees on
military leave.

II. Statutory Authority and Desirability
of Rulemaking

Section 6 of the Act, 29 U.S.C. 156,
provides that “[t]he Board shall have
authority from time to time to make,
amend, and rescind, in the manner
prescribed by subchapter II of chapter 5
of Title 5 [the Administrative Procedure
Act], such rules and regulations as may
be necessary to carry out the provisions
of this Act.” The Board interprets
Section 6 as authorizing the proposed
rules and invites comments on these
issues. Although the Board historically
has made most substantive policy
determinations through case
adjudication, the Board has, with
Supreme Court approval, engaged in
substantive rulemaking. American
Hospital Assn. v. NLRB, 499 U.S. 606
(1991) (upholding Board’s rulemaking
on appropriate bargaining units in the
healthcare industry); see also NLRBv.
Bell Aerospace Co., 416 U.S. 267, 294
(1974) (“[T]he choice between
rulemaking and adjudication lies in the
first instance within the Board’s
discretion.”).

The Board finds that informal notice-
and-comment rulemaking with respect
to the policies at issue here is desirable
for several important reasons. First,
rulemaking presents the opportunity to
solicit broad public comment on, and to
address in a single proceeding, two
related issues that would not necessarily
arise in the adjudication of a single case.
By engaging in rulemaking after

39 The Board specified, however, that the
employee on military leave was being provided
with a mail ballot “consistent with the election
arrangements pertaining to mail ballots,” that
ballots were to be counted on time, and that the
employee’s ballot was “subject to the same
challenges as any other ballot.” Even with these
caveats, the Board’s provision of the ballot in U.S.
Foods appears to be in at least some tension with
the nonbinding Casehandling Manual (Part Two),
which states, even in the context of mixed manual-
mail ballot elections, that absentee ballots are not
provided in Board elections. See section 11335.1
(citing section 11302.4).

receiving public comment on the issues
presented, the Board will be better able
to make informed judgments as to (1)
whether the current voter list
disclosures sufficiently account for
employee privacy concerns, and (2)
whether it should provide absentee
ballots for employees on military leave.
Second, the proposed amendments will
be rules of general application in
representation cases, and thus the types
of rules for which the Act’s rulemaking
provisions “were designed to assure
fairness and mature consideration.”
Wyman-Gordon Co., 394 U.S. at 764.
Third, the proposed amendment to the
voter list requirement would affect all
parties to virtually all Board-conducted
elections, and the proposed amendment
permitting absentee ballots for
employees on military leave would
additionally affect individual voters in
many Board-conducted elections.
Notice-and-comment rulemaking will
accordingly “provide the Board with a
forum for soliciting the informed views
of those affected in industry and labor
before embarking on a new course.” Bell
Aerospace, 416 U.S. at 295. Fourth, by
establishing the new policies with
respect to voter lists and absentee
ballots for employees on military leave
in the Board’s Rules & Regulations, the
Board will enable employers, unions,
and employees to plan their affairs free
of the uncertainty that the legal regime
may change on a moment’s notice (and
possibly retroactively) through the
adjudication process. See Wyman-
Gordon, 394 U.S. at 777 (“The rule-
making procedure performs important
functions. It gives notice to an entire
segment of society of those controls or
regimentation that is forthcoming.”)
(Douglas, J., dissenting). Finally, with
respect to the proposed amendment
providing absentee ballots for
employees on military leave, the Board
wishes to facilitate maximum
participation by the Board’s
stakeholders, the general public, and
other government agencies in order to
ensure that, if adopted, the proposed
amendment is accompanied by
procedures that also continue to
effectuate the Board’s commitment to
the expeditious resolution of questions
of representation.

III. The Proposed Rule Amendments

A. Elimination of Provision of Personal
Email Addresses and Telephone
Numbers in Voter List

The Board is inclined to believe,
subject to comments, that the required
provision of available personal email
addresses and home and cellular
telephone numbers should be

eliminated in light of technological
developments since 2014 and ongoing
privacy concerns.40

The 2014 amendments in effect
concluded that disclosure of this contact
information was required because, due
to changes in communications
technology since 1966, supplying
nonemployer parties with such
information would better serve the twin
purposes underlying the original
Excelsior requirement (i.e., facilitating a
more informed electorate and
expeditiously resolving questions of
representation by avoiding challenges).
The 2014 amendments acknowledged
that these same changes in technology
have also raised concerns regarding
privacy, but ultimately concluded that
the admitted interest in privacy was
outweighed by the importance of
expanding unions’ access to voters. 79
FR 74315, 74341-74343.

The Board acknowledges that the
Excelsior Board did not necessarily
intend to limit the Excelsior
requirement to full names and physical
addresses alone for all time, and that it
accordingly was appropriate for the
2014 amendments to consider whether
changes in telecommunications that
have taken place since 1966 warranted
additional disclosures. The Board also
agrees that privacy interests must be
weighed against the potential benefits of
disclosure, and it defers to the judgment
of the courts that the 2014 amendments
reached a permissible result in requiring
the disclosure of personal telephone
numbers despite privacy concerns.*?
Nevertheless, upon reflection the Board
is inclined, as a policy matter, to
conclude that privacy interests and their
protection should be entitled to greater
weight than the 2014 amendments
accorded them, and that when given
proper weight the privacy interests at
stake outweigh the interests favoring
mandatory disclosure of available
personal email addresses and telephone
numbers.

To begin, the Board is inclined to
believe that the 2014 amendments
overemphasized the degree to which
disclosure of personal email addresses
and telephone numbers advanced the
twin purposes of the Excelsior
requirement. Although the
supplementary information to the 2014
amendments repeatedly stated that
disclosure would advance these
purposes, it identified no tangible

40 The Board is not proposing any further changes
to the voter list requirement as codified and
modified by the 2014 amendments.

41 See Associated Builders and Contractors of
Texas, Inc. v. NLRB, 826 F.3d at 224-226; Chamber
of Commerce of the United States of America v.
NLRB, 118 F. Supp. 3d at 171, 212-215.
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evidence that unions were previously
unable to contact eligible voters in a
timely fashion when limited to physical
addresses, nor did it establish that
challenges based on a union’s lack of
knowledge of a voter’s identity were
responsible for undue delays in
resolving questions of representation.
This is not to suggest that disclosure of
personal telephone numbers and email
addresses did not or could never
advance the purposes of the Excelsior
requirement; it is only to state that the
Board is inclined to believe that those
purposes were already being sufficiently
served prior to the 2014 amendments.

Turning to the countervailing privacy
interests, the Board is of the view that
the 2014 amendments imprecisely
identified the privacy interest at stake.
To be sure, one dimension of the
privacy interest in telephone numbers
and email addresses—or, indeed, any
type of contact information—is the right
of the individual to be left alone. In
upholding the Excelsior rule, the
Supreme Court recognized that it is for
the Board to weigh the interest in the
fair and free choice of bargaining
representatives against “‘the asserted
interest of employees in avoiding the
problems that union solicitation may
present.” Wyman-Gordon, 394 U.S. at
767. Generally speaking, the “problems
of union solicitation” can be described
as infringements of or intrusions into
the employees’ personal spheres. See,
e.g., 79 FR 74344. If, however, the
privacy interest is defined solely in
these terms, then under the rationale of
Excelsior the interest in being left alone
should always be outweighed by the
interests served by disclosing contact
information because any such
disclosure “remove[s an] impediment to
communication,” and the “mere
possibility that a union will abuse the
opportunity to communicate with
employees” does not, by itself, outweigh
the removal of the impediment.
Excelsior, 156 NLRB at 1240, 1244.

But the Board is inclined to find that
the privacy interest at stake is not solely
limited to the interest in being left
alone. As the 2014 amendments
recognized, the privacy interest is also
implicated by the fact of disclosure
itself because “some employees will
consider disclosure of the additional
contact information * * * to invade
their privacy, even if they are never
contacted.” 79 FR 74343. Put
differently, an individual has a privacy
interest “‘in controlling the
dissemination of information regarding
personal matters.” U.S. Dept. of Defense

v. FLRA, 510 U.S. 478, 500 (1994).42
Despite recognizing this aspect of the
privacy interest at stake, the 2014
amendments do not appear to have fully
appreciated it. In this regard, almost
immediately after acknowledging that
disclosure itself implicates privacy
interests, the 2014 amendments reverted
to explaining how “many features of the
voter list amendments help to minimize
any invasion of employee privacy
caused by disclosure of the
information.” 79 FR 74343 (emphasis
added). Specifically, the 2014
amendments emphasized that the
information disclosed is limited in
scope, available only to a limited group
of recipients, and can be used only for
limited purposes, and that any
infringement it occasions will likely be
of relatively limited duration. 79 FR
74343-74344.43 All well and good, but
if disclosure itself implicates privacy
concerns, limitations on what can be
done with the information after
disclosure are beside the point.+4
Mindful that the fact of disclosure
itself, not just undesired contact that
may follow from it, is part of the privacy
interest at stake here, the Board is
inclined to find that the privacy interest
in nondisclosure of personal telephone
numbers and email addresses is entitled
to substantially greater weight than it
was given by the 2014 amendments.
First, concerns about the protection of
privacy interests have grown
exponentially in conjunction with the
accompanying rapid development of
communications technology and the

42 U.S. Dept. of Defense v. FLRA involved the
interaction of FOIA and the Privacy Act. The Board
does not suggest that this case mandates eliminating
the mandatory disclosure of available personal
telephone numbers and email addresses, but it is
clearly instructive regarding the nature of employee
privacy interests in employees’ personal contact
information.

43 The 2014 amendments also suggested that
employees have some measure of control over
whether their email addresses and telephone
numbers are disclosed based on the fact that the
employees have already disclosed such information
to the employer. 79 FR 74343 n.169. The Board is
not inclined to agree with this assessment.
Employers may require provision of personal
contact information as a condition of hire or
continued employment (in which case the
employees’ “control” is limited to a choice between
working or not working), and in any event the
Board thinks it is misguided to suggest that
employees should somehow anticipate in advance
that their contact information might be disclosed to
a third party at some future point.

44 Several submissions in response to the 2017
Request for Information anecdotally illustrate that
disclosure itself implicates the privacy interest at
stake here. In this regard, several commenters,
including employer groups, reported that since the
2014 amendments have taken effect, employees
have lodged complaints with their employers upon
discovering that their contact information had been
disclosed to a union pursuant to the voter list
requirement.

novel problems that have come with it.
Just as the Board in 1966 could not
possibly have imagined the proliferation
of mobile smartphones, the Board could
not have envisioned the rampancy of
data and identity theft in today’s
information- and data-based society.
Personal telephone numbers present
special concerns in this regard: As
explained in a recent Wired article,
“phone numbers have become more
than just a way to contact someone,” but
have increasingly been used by
companies and services as a means for
both identification and verification of
identity, thereby turning phone
numbers into “a skeleton key into your
entire online life.”” 45 The news is rife
with stories of large-scale data theft as
well as thefts of individual phone
numbers and the mischief that can
result, such as “SIM swap” attacks in
which hackers convince a target’s phone
company to direct the target’s text
messages to a different SIM card,
thereby intercepting two-factor
authentication login codes enabling
hackers to infiltrate the target’s
accounts.*® Personal email addresses
present similar concerns, as they are the
principal point of attack for ever-
expanding forms of email fraud (such as
spoofing, phishing, and other forms of
social engineering), scams, and
hacking.47 This is not to suggest that
unions would be tempted to engage in
such behavior upon receiving employee
telephone numbers or email addresses,
but rather to illustrate that there is a
heightened privacy interest with respect
to controlling the disclosure itself.
Second, the lack of an opt-out
procedure entitles the privacy interest
in personal telephone numbers and
email addresses to greater weight. For
the purposes of this proceeding, the
Board assumes that the 2014
amendments were correct that crafting
an opt-out provision would be difficult

45 Lily Hay Newman, ‘Phone Numbers Were
Never Meant as ID. Now We’re All At Risk,” Wired
(Aug. 25, 2018), https://www.wired.com/story/
phone-numbers-indentification-authentication/
Pverso=true.

46 Andy Greenberg, “So Hey You Should Stop
Using Texts For Two-Factor Authentication,” Wired
(June 26, 2016), https://www.wired.com/2016/06/
hey-stop-using-texts-two-factor-authentication/.

47 See, e.g., Federal Bureau of Investigation Alert
Number I-071218-PSA (Jul. 12, 2018), available at
https://www.ic3.gov/media/2018/180712.aspx
(detailing growth of Business Email Compromise/
Email Account Compromise scam). See generally
Federal Bureau of Investigation internet Crime
Complaint Center, 2018 internet Crime Report,”
available at https://pdf.ic3.gov/2018_IC3Report.pdf
(detailing internet crimes, including email fraud, in
2018); Federal Bureau of Investigation internet
Crime Complaint Genter Press Room, available at
https://www.ic3.gov/media/default.aspx
(containing press releases describing various email
and internet-related scams).
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and impractical and would also be of
limited utility given the relatively short
period of time during which contacts
would occur between the union and the
employees. See 79 FR 74348-74349.
The lack of a practical opt-out
mechanism raises immediate concerns
with respect to telephone numbers,
given that telephone calls and text
messages are subject to the user’s talk,
text, and/or data plan. Although many
such plans are unlimited, many are not
or are ‘‘pay-as-you-go” plans. A user
may still be able to avoid depleting any
minutes limit or incurring additional
charges by declining an incoming phone
call, but users typically will not be in a
position to avoid unsolicited text
messages in advance of receiving one
from a particular sender, and although
they may be able to block such messages
thereafter, the text has already been
counted towards the plan limit and/or
charges may have been incurred. The
2014 amendments responded to this risk
by predicting it was unlikely that a
union would place so many calls or
send so many texts as to financially
harm recipients without unlimited
calling and text plans, reiterating that
the use of telephone numbers would be
restricted to the representation and
related proceedings, and referring to the
Federal Communications Commission’s
initiatives to address “‘bill shock.” 79 FR
74351. All of this misses the point,
however, because for individuals with
limited plans a single answered
telephone call or a single unsolicited
text message counts toward their plan
limit at best or exceeds that limit and
results in additional charges at worst.
This concern is also present for email
addresses, as email is increasingly
accessed from smartphones,*® and
accessing email via such devices also
counts toward a user’s data limits. Here,
too, the point is not that the disclosure
can lead, or has led, to larger bills for
employees; it is that employees have a
stronger privacy interest in their
telephone numbers and email addresses
for this reason.

Third, the Board is inclined to agree
with the view, expressed by dissenting
Members Miscimarra and Johnson in
2014, that employees have a greater
privacy interest in personal phone
numbers and email addresses than they
do in home addresses. As the dissenting
members stated, a home is a fixed point
that can be visited independent of
disclosure of the address, whereas a

48 As of February 2019, approximately 81% of
U.S. adults owned a smartphone. Pew Research
Center internet & Technology, Mobile Fact Sheet
(Jun. 12, 2019), available at https://
www.pewresearch.org/internet/fact-sheet/mobile/.

personal email address is entirely the
creation of the employee and typically
is not identifiable at all without the
employee’s consent. A personal phone
number is also created in part by the
employee, who can determine whether
it is publicly listed. Further, the Board
is inclined to find that the emergence of
smartphones as a “‘universal point of
contact,” as well as the general
proliferation of cellular telephones, also
heightens the privacy interest in
telephone numbers. As cellular
telephone ownership has increased, and
as more households have abandoned
landlines,*? specific phone numbers
have become increasingly associated
with particular individuals and their
particular mobile device of choice, and
this association can persist despite
relocations that, in another era, would
have required changing telephone
numbers. Thus, although the ubiquity
and convenience of cellular telephones
means that disclosure of telephone
numbers could serve the Excelsior
purposes, the close association of
telephone numbers with particular
individuals also increases the privacy
interest that those individuals have in
their personal telephone numbers.
Taking these considerations together,
the Board believes, subject to comments,
that employees clearly have a
heightened privacy interest in their
personal email addresses and telephone
numbers.5° The Board is also inclined to
find that this heightened privacy
interest outweighs the competing
interest in disclosure not only for the
reasons listed above, but also because
(1) unions will continue to have
adequate alternative means of reaching
employees, just as they did before the

49 As of the second half of 2018, 57.1% of all
households did not have a landline telephone but
did have at least one wireless telephone, and
approximately 56.7% of all adults in the U.S. lived
in wireless telephone-only households. Stephen J.
Blumberg and Julian V. Luke, “Wireless
Substitution: Early Release of Estimates From the
National Health Interview Survey, July-December
2018,” National Center for Health Statistics (Jun.
2019), https://www.cdc.gov/nchs/data/nhis/
earlyrelease/wireless201906.pdyf.

50 The Board is also inclined, subject to
comments, to find that there is no meaningful
distinction between personal email addresses and
telephone numbers with respect to the privacy
interests at stake. Although there may be minor
distinctions between the two, the considerations
identified above apply to both types of contact
information. In addition, the 2014 amendments do
not appear to have suggested any meaningful
difference in the privacy interests involved, nor did
the courts who considered challenges to the 2014
amendments suggest there is any such difference.
See Associated Builders and Contractors of Texas
v. NLRB, 826 F.3d at 225—-226; Associated Builders
and Contractors of Texas v. NLRB, 2015 WL
3609116 at *9—11 (W.D. Tex. June 1, 2015);
Chamber of Commerce v. NLRB, 118 F. Supp. 3d
at 213.

2014 amendments; (2) unions will
continue to be able to avail themselves
of the other expanded disclosures
required by the 2014 amendments,
which the Board does not propose
eliminating; and (3) unions will, of
course, continue to be able to avail
themselves of the traditional tools and
techniques they have at their disposal to
encourage employees to voluntarily
disclose other contact information.

In sum, the Board is inclined to find
that eliminating the mandatory
disclosure of employees’ personal
telephone numbers and email addresses
strikes a better balance between the
purposes underlying the voter list
requirement and employee privacy
concerns.

B. Provision of Absentee Ballots to
Individuals on Military Leave

The Board is inclined, subject to
comments, to adopt a procedure that
will provide absentee mail ballots for
employees on military leave.51 This
proposal represents a limited exception
to the Board’s general policy of not
providing absentee ballots; the Board is
not inclined to modify that policy in
any further respects.52

To begin, the Board has, from its
earliest days, zealously protected the
eligibility of employees on military
leave. From Cudahy forward, the Board
has held that such employees are
eligible voters, even if they would not
otherwise meet the Board’s eligibility
criteria, and the Board has refused to
honor stipulations that would have
excluded such employees from the

51 The Board is currently subject to a budgetary
rider that prohibits it from using any appropriated
funds ‘“‘to issue any new administrative directive or
regulation that would provide employees any
means of voting through any electronic means in an
election to determine a representative for the
purposes of collective bargaining.” See, e.g.,
“Justification of Performance Budget for Committee
on Appropriations, Fiscal Year 2020 at 5, available
at https://www.nlrb.gov/sites/default/files/
attachments/basic-page/node-1706/performance_
justification_2020.pdf. Accordingly, at this time any
absentee balloting must be accomplished by mail
ballot.

52(0n this count, the Board is inclined to find that
military leave presents distinct concerns and
considerations from other types of leave. As
previously indicated, although the Board has
changed course at least three times with respect to
absentee balloting by employees on military leave,
the Board has much more consistently rejected
arguments that absentee ballots should have been
provided to employees on other types of leave. The
Board is inclined to believe this distinction is
justified due to the fact that other types of leave are
more readily within an employee’s control (e.g.,
vacation) or frequently cannot be anticipated ahead
of time (e.g., sick leave). And as a general matter,
for employees on other types of leave, the Board is
inclined to agree with the Third Circuit’s
enumeration of the policy reasons for not
permitting absentee ballots. See Cedar Tree, 169
F.3d at 797-798.
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bargaining unit. Although the Wilson
Board may have had valid reasons for
declaring absentee ballots for military
personnel “impracticable,” the Board’s
subsequent experience under South
West Pennsylvania Pipe Lines
demonstrates that absentee balloting
was nevertheless feasible, even in
situations involving large units and
large percentages of employees on
military leave voting by absentee ballot.
The Link Belt Board’s reversion to
declaring such balloting
“impracticable” was ill-explained, as
was its purported distinction of South
West Pennsylvania Pipe Lines. The
Board is accordingly inclined to find,
subject to comments, that it should not
continue deferring to the judgment
expressed in Wilson and Link Belt.

In addition, the Board is also inclined
to find, subject to comments, that the
types of administrative difficulties cited
in Wilson and Link Belt are less
pronounced, and/or more easily dealt
with, due to advances in transportation
and telecommunications that have
occurred since 1950. At present, first-
class domestic mail is delivered within
1 to 3 business days.53 And even for
those service members stationed abroad,
it appears that letters sent via priority
mail can usually be delivered within
two weeks.5¢ Based on these estimates,
the Board is inclined to find that there
is no longer any basis to conclude, as
the Board did under Wilson, that 3
months from the Direction of Election to
the return date would be required to
accommodate absentee balloting by
employees on military leave. See Mine
Safety Appliances, 55 NLRB at 1194.

Further, telecommunications have
evolved markedly since 1950, as a result
of which the Board anticipates it will be
much easier to determine the locations
and addresses of any employees on
military leave. The Board is inclined to
believe that most employees on military
leave will have provided their employer
with their contact information, and so
determining such employees’ mailing
addresses may often be as simple as
sending an employee an email to ask for
it. Even where this is not possible, the
Board is inclined to believe that
employers will possess sufficient
information to permit the parties to use
the military personnel locator services

53 See https://www.usps.com/ship/first-class-
mail.htm.

54 According to the United States Post Office, the
normal mail transit times for Priority Mail Letters
via Military APO/FPO/DPO Mail are as follows: 7—
9 days for locations in Germany, 11-13 days for
locations in Irag/Kuwait/Afghanistan, 8-10 days for
locations in Japan/Korea, and 15-18 days for
locations in Africa. https://faq.usps.com/s/article/
How-long-will-it-take-for-mail-to-reach-a-MPO.

provided by the U.S. Navy,55 U.S.
Marine Corps,36 U.S. Army,57 and U.S.
Air Force.?8 Moreover, so long as an
employee’s installation is known, the
Department of Defense website provides
a convenient tool for obtaining the
installation’s mailing address.5® And in
at least some instances, the Board
anticipates that employees on certain
types of military leave will be reachable
at their home address, which the
employer is already required to provide
to the Board pursuant to the voter list
requirement discussed at greater length
above. Based on these considerations,
the Board is inclined to conclude,
subject to comments, that the
difficulties in locating and securing
mailing addresses for employees on
military leave are far less likely to be
present today than was the case when
Wilson and Link Belt were decided.

Perhaps more importantly, the Board
is inclined to agree with former Member
Johnson’s suggestion that provision of
absentee mail ballots to individuals on
military leave would be more consistent
with other laws and public policies than
the Board’s current refusal to provide
absentee ballots. In this regard, the
Board is inclined, subject to comments,
to conclude that Congress has
manifested an approach or general
policy of providing special protections
to service members, especially with
respect to matters of employment and
voting. In 1940, before Cudahy,
Congress enacted the Soldiers’ and
Sailors’ Civil Relief Act—which in 2003
was restated, clarified, revised, and
retitled the Servicemembers Civil Relief
Act80—which provides a wide range of
protections for servicemembers as they
enter active duty.6? Cudahy’s holding
was itself based on a congressional
statute and resolution entitling
servicemembers to reinstatement of
their pre-service employment.62 More
recently, in the Uniformed Services
Employment and Reemployment Rights
Act of 1994 (USERRA),53 Congress
similarly provided a range of
employment protections for
servicemembers in order to, among
other things, encourage military service
“by eliminating or minimizing the

55 https://www.navy.mil/navydata/nav_
legacy.asp?id=168.

56 https://www.marines.mil/FAQ/.

57 Id.

58 https://www.afpc.af.mil/Support/Worldwide-
Locator/.

59 See https://installations.militaryonesource.
mil/.

60 See Public Law 108-189, Dec. 19, 2003, 117
Stat 2935.

61 See 50 U.S.C. 3910 et seq.

62 See 29 NLRB at 835 fn. 5.

63 See 38 U.S.C. 4301 et seq.

disadvantages to civilian careers and
employment which can result from such
service.” 38 U.S.C. 4301(a)(1).64 In
addition, in 1986 Congress passed the
Uniformed and Overseas Citizens
Absentee Voting Act (UOCAVA),85
which provides various protections and
mechanisms for absentee voting in
federal elections by military personnel
and overseas citizens. UOCAVA has
been amended several times in order to
facilitate its purposes; of particular note
here, amendments made as part of the
National Defense Authorization Act for
Fiscal Year 2002 stated that it is the
sense of Congress that all administrators
of Federal, State, or local elections
“should be aware of the importance of
the ability of each uniformed services
voter to exercise the right to vote” and
should perform their duties to ensure
that uniformed services voters receive
“the utmost consideration and
cooperation when voting” and that
“each valid ballot cast by such a voter
is duly counted.” 66

The Board does not suggest that any
of these statutes apply to Board-
conducted elections or require the
provision of absentee ballots to
employees on military leave. But taken
together, they do indicate a national
policy that favors taking measures to
ensure that servicemembers’
employment and electoral rights are
preserved. Indeed, this policy has
informed the Act itself: Section 10(b) (as
amended in 1947), 29 U.S.C. 160(b),
provides that no complaint shall issue
based on any unfair labor practice
occurring more than six months prior to
the filing of the charge “unless the
person aggrieved thereby was prevented
from filing such charge by reason of
service in the armed forces in which
event the six-month period shall be
computed” from the date of discharge.
Given that the Act itself reflects this
policy, that Board-conducted elections
implicate the employment-related rights
of those on military leave, and that
Congress has exhorted administrators
who conduct political elections to
facilitate the right of servicemembers to
vote, the Board is inclined to find,
subject to comments, that it too should
provide for absentee balloting by
employees on military leave.

The Board recognizes that adopting a
policy of providing for absentee mail
ballots presents a number of logistical
challenges. The Board believes,

64 Congress also stated that the Federal
Government should be a model employer in
carrying out the provisions of USERRA. 38 U.S.C.
4301(b).

6552 U.S.C. 20301 et seq. (as amended).

66 Public Law 107-107, div. A, title XVI, Sec.
1601(a)(1), (2)(A)-(B), Dec. 28, 2001, 115 Stat. 1012.
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however, that these can be avoided if
the absentee ballot procedure is
properly structured. The Board is
accordingly soliciting comments from
stakeholders, the general public, the
Board’s regional personnel, and other
governmental agencies regarding what
procedures should apply if the Board
adopts the proposed amendment.
Among other things, commenters are
invited to address:

e Whether there should be a time
limit on when an absentee ballot may be
requested;

¢ who should be permitted and/or
required to request absentee ballots on
behalf of employees on military leave;

e whether the Board should require
documentary proof that the individual
will in fact be on military leave at the
time of the election;

e how the Board should approach
securing the addresses of employees on
military leave, including whether the
parties should be responsible for doing
s0;

e whether time limits on returning
absentee ballots should be set and, if so,
what those time limits should be;

e whether other procedures or
provisions are necessary or desirable to
help avoid challenges to or objections
over absentee ballots.

Subject to any such comments that
may be received, the Board’s
preliminary inclination is to adopt a
new procedure, rather than reinstate the
standard applied under South West
Pennsylvania Pipe Lines. That
procedure involved case-specific
determinations as to whether absentee
ballots were warranted, and the Board
suspects that such individualized
determinations were part of the reason
the Link Belt Board opted to return to
Wilson’s blanket prohibition on
absentee ballots. Further, despite South
West Pennsylvania Pipe Lines’ guidance
regarding these determinations, the
application of that guidance in
subsequent cases is often difficult to
understand and not always consistent
with South West Pennsylvania Pipe
Lines itself.67 Nor is the Board inclined
to engage in individualized
determinations as to whether absentee
balloting is feasible for specific
employees, given the likelihood that

67 As noted earlier, the Board appears to have
promptly disregarded South West Pennsylvania
Pipe Lines’ emphasis on the relatively small unit
size and number of employees on military leave, as
well as the emphasis on the parties’ agreement to
permit absentee balloting. In addition, certain of the
procedures used under that case would likely be
superfluous in light of subsequent developments.
Thus, South West Pennsylvania Pipe Lines’ concern
with gathering and sharing employee addresses is
likely unnecessary following the Board’s adoption
of the voter list requirement.

such an approach would prove time-
consuming and would give rise to
increased litigation. The Board is
therefore instead inclined to adopt a
procedure that simply specifies that the
Regional Director ‘‘shall provide
absentee mail ballots for eligible voters
or individuals permitted to vote subject
to challenge who are on military leave
upon timely notice from any party or
person that such voters or individuals
will otherwise be unable to vote in the
election.”

With respect to notification and the
timeliness thereof, the Board’s initial
inclination is, as just set forth, to
provide that absentee ballots will be
provided upon notice “from any party
or person.” As a threshold matter, the
Board is of the view that it would
indeed be impracticable to require
regional directors to investigate and
identify employees on military leave in
each case; such an approach would
almost certainly overburden regional
personnel. The Board also believes that
it would be unfair to adopt a rule
requiring those employees on military
leave to secure their own absentee
ballots. The Board is generally of the
view that the parties will be in the best
position to know if there are employees
in the unit that are (or will be) on
military leave, and that they are also
best positioned to inform the Board that
absentee ballots will be required. The
Board has considered whether the
burden of identifying personnel on
military leave should be allocated to a
specific party, but is inclined, subject to
comments, not to impose any such
burden. Although the employer is
probably best positioned to know if
there are (or will be) any employees on
military leave, there may be situations
where an incumbent or petitioning
union, or individual decertification
petitioner, has earlier notice of the
situation. Further, the Board’s goal in
adopting this amendment is to ensure
that employees on military leave have
maximum opportunity to participate in
the election; accordingly, who informs
the Board of the existence of such
employees is immaterial. The Board is
inclined to find that so long as timely
notice is received from someone, the
Board should furnish the employee on
military leave with an absentee ballot.

On a closely related count, the Board
recognizes that there may be situations
in which a party is aware that an
eligible employee is on military leave
but does not so inform the Board,
whether due to neglect, indifference, or
gamesmanship. In such situations, the
Board believes, subject to comments,
that the party should be estopped from
filing an objection based on the failure

to provide the eligible employee with an
absentee ballot. This is consistent with
the Board’s voter list requirement,
which prevents an employer from filing
an objection based on its own failure to
comply with the requirement, as well as
with the broader principle that a party
cannot profit from its own misconduct.
See, e.g., Republic Electronics, 266
NLRB 852, 853 (1983). The proposed
amendment accordingly provides that
“[a] party that was aware of a person on
military leave but did not timely notify
the Regional Director shall be estopped
from objecting to the failure to provide
such person with an absentee ballot.”
By the same token, the Board has
considered whether it should impose a
penalty on parties that are aware, but
fail to notify the Board, of eligible voters
on military leave. The Board believes,
subject to comment, that it is not
necessary to include such a provision in
the amendment because Board
precedent is already clear that causing
an employee to miss the opportunity to
vote is objectionable. See, e.g., Sahuaro
Petroleum & Asphalt Co., 306 NLRB
586, 586—587 (1992).68

As for “timely” notice, the Board is of
the view that there must be a point after
which absentee ballots will no longer be
provided. Such a cutoff point is
necessary to ensure that the absentee
ballot procedure does not come at the
expense of promptly conducting and
resolving elections. The Board’s
preliminary view, subject to comments,
is that the cutoff point should be linked
to the issuance of the decision and
direction of election or the approval of
the stipulated election agreement. In
stipulated cases, the agreement contains
the election details, at which point the
parties (or other persons) will be able to
determine with certainty whether there
are indeed employees on military leave
who will be unable to vote unless they
are provided with an absentee ballot. In
directed elections, regional directors
have the discretion to include the
election details in the decision and
direction of election, though they retain
the discretion to subsequently issue the
election details. The 2019 amendments
made the regional directors’ discretion
in this regard clear (the prior rules
having stated that regional directors will
“ordinarily” include the election details
in the decision and direction of
election), but the supplementary
information to the 2019 amendments
also made clear that the Board expected

68 The Board notes, however, that in such
situations an election is set aside only if the
employees prevented from voting could have
affected the election results had they cast ballots.
See id.
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that regional directors “should
ordinarily be able to provide the
election details in the direction of
election.” 84 FR 68544. In view of these
considerations, as well as the fact that
the voter list is due (pursuant to the
2019 amendments) 5 business days after
the issuance of a decision and direction
of election or approval of an election
agreement, the Board is inclined to
provide that any request for an absentee
ballot must also be received within 5
business days of the approval of an
election agreement or issuance of the
decision and direction of election. But
given that there may be situations where
the election arrangements are unknown
until some point after the issuance of a
decision and direction of election, the
Board is inclined to also provide that
requests for absentee ballots must be
received within 5 business days ‘‘absent
extraordinary circumstances.”

With respect to securing the mailing
addresses of employees on military
leave, the Board is inclined, subject to
comments, to provide that in order to be
timely, a request for an absentee ballot
must not only be received within 5
business days of the direction of
election or approval of an election
agreement, but must also be
“accompanied by the mailing address at
which the person can be reached while
on leave.” As discussed above, the
Board believes that the parties—most
often the employer—will already have
such employees’ contact information or
will have a way of readily obtaining it,
and in such situations the parties
should simply provide it in the course
of notifying the Board that absentee
ballots will be needed for those
employees.5® The Board would,
however, be particularly interested in
the input of the Department of Defense
(and any other commenters with
experience in securing contact
information for military personnel) with
respect to how best to accomplish the
goal of gathering military mailing
addresses.

Finally, the Board is also of the view
that there must be a provision setting
forth a time after which absentee ballots
will not be counted. Such a cutoff point
is, like the cutoff point for notifying the
Board of employees on military leave,
necessary to prevent the absentee ballot

69 To the extent employers use the voter list to
notify the Regional Director of the need for absentee
ballots for employees on military leave, the Board
is proposing that the voter list must include the
employee’s mailing address while on leave in
addition to the employee’s home address. The
Board acknowledges that there may be situations in
which a home address alone will be sufficient to
provide the voter on military leave with an absentee
ballot, including where the military leave involved
is short-term.

procedure from unduly delaying the
finality of election results. The Board is
of the preliminary view that the cutoff
point for counting absentee mail ballots
should be tied to the date on which they
are mailed to the employees, and that 30
calendar days should, in most
circumstances, provide enough time for
the absentee ballot to be delivered to the
employee, filled out, and returned to the
region. The Board recognizes, however,
that this will often create situations
when the election has been conducted
but the period for receiving absentee
ballots has not yet passed. The Board is
of the view that where absentee ballots
remain outstanding when the ballots
would otherwise be counted (usually at
the end of manual polling periods), the
region should conduct the count as
usual, but the tally of ballots should
include a tabulation for outstanding
absentee ballots. In the event the
outstanding absentee ballots could not
be determinative, the tally of ballots will
be considered final; if the absentee
ballots could be determinative, the
region will wait until the 30-day period
has elapsed, after which the region will
determine whether the absentee ballots
received (if any) since the initial tally of
ballots are sufficient in number to affect
the result. If so, the Regional Director
will open and count such ballots and
issue a revised tally of ballots; if not, the
initial tally of ballots will be deemed
final.

The Board believes that by adopting
these or similar procedures, absentee
ballots for military personnel can be
provided without sacrificing the prompt
conduct and conclusion of elections.
Under the proposed amendment, the
election itself will not be delayed, nor
will the ballot count; the likely worst-
case scenario is that the final tally of
ballots will be delayed by several days
in order to wait for and count
outstanding determinative absentee
ballots. The Board also believes that
these or similar procedures will
minimize or avoid the types of
considerations that may otherwise favor
prohibiting absentee balloting, such as
those identified by the Third Circuit in
Cedar Tree, 169 F.3d at 797—798. First,
by limiting absentee ballots to
employees on military leave, the Board
believes that only a subset of all
representation cases will be affected,
avoiding logistical costs and concerns
that would follow if the Board provided
for absentee balloting by other
categories of employees. Likewise, a
blanket rule that absentee ballots will be
provided to employees on military leave
when timely requested avoids time-
consuming individualized

determinations as to whether an
absentee ballot should be provided in a
given case. In this regard, the proposed
amendment will be predictable and
even-handed. And finally, the proposed
amendment will not result in the
postponement of vote counts, but only
(at worst) a modest delay in the issuance
of a final tally of ballots.

IV. Regulatory Procedures
The Regulatory Flexibility Act

A. Initial Regulatory Flexibility Analysis

The Regulatory Flexibility Act of 1980
(“RFA”), 5 U.S.C. 601 et seq., ensures
that agencies “review draft rules to
assess and take appropriate account of
the potential impact on small
businesses, small governmental
jurisdiction, and small organizations, as
provided by the [RFA].” 70 It requires
agencies promulgating proposed rules to
prepare an Initial Regulatory Flexibility
Analysis (“IRFA”) and to develop
alternatives wherever possible, when
drafting regulations that will have a
significant impact on a substantial
number of small entities.”* However, an
agency is not required to prepare an
IRFA for a proposed rule if the agency
head certifies that, if promulgated, the
rule will not have a significant
economic impact on a substantial
number of small entities.”2 The RFA
does not define either “significant
economic impact” or ‘“‘substantial
number of small entities.” 73
Additionally, “[i]n the absence of
statutory specificity, what is ‘significant’
will vary depending on the economics
of the industry or sector to be regulated.
The agency is in the best position to
gauge the small entity impacts of its
regulations.” 74

As discussed below, the Board is
uncertain whether its proposed rule will
have a significant economic impact on
a substantial number of small entities.
The Board assumes for purposes of this
analysis that a substantial number of
small employers and small entity labor
unions will be impacted by this rule
because at a minimum, they will need
to review and understand the effect of

70E.0O. 13272, Sec. 1, 67 FR 53461 (“Proper
Consideration of Small Entities in Agency
Rulemaking”).

71Under the RFA, the term ‘“‘small entity” has the
same meaning as “‘small business,” “‘small
organization,” and ‘‘small governmental
jurisdiction.” 5 U.S.C. 601(6).

725 U.S.C. 605(b).

735 U.S.C. 601.

74 Small Business Administration Office of
Advocacy, “A Guide for Government Agencies:
How to Comply with the Regulatory Flexibility
Act” (“SBA Guide”) at 18, https://www.sba.gov/
sites/default/files/advocacy/How-to-Comply-with-
the-RFA-WEB.pdf.
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the changes to the voter list requirement
and the provision of absentee ballots to
employees on military leave.
Additionally, there may be compliance
costs that are unknown to the Board.

For these reasons, the Board has
elected to prepare an IRFA to provide
the public the fullest opportunity to
comment on the proposed rule.”> An
IRFA describes why an action is being
proposed; the objectives and legal basis
for the proposed rule; the number of
small entities to which the proposed
rule would apply; any projected
reporting, recordkeeping, or other
compliance requirements of the
proposed rule; any overlapping,
duplicative, or conflicting Federal rules;
and any significant alternatives to the
proposed rule that would accomplish
the stated objectives, consistent with
applicable statutes, and that would
minimize any significant adverse
economic impacts of the proposed rule
on small entities.”® An IRFA also
presents an opportunity for the public to
provide comments that will shed light
on potential compliance costs that are
unknown to the Board or on any other
part of the IRFA.

Detailed descriptions of this proposed
rule, its purpose, objectives, and the
legal basis are contained earlier in the
SUMMARY and SUPPLEMENTARY
INFORMATION sections. In brief, the
proposed rule includes two provisions.
First, in order to better protect employee
privacy interests, the proposed rule
modifies the current voter list
provisions to eliminate the requirement
that the employer provide “available
personal email addresses” and
“available home and personal cellular
(‘cell’) telephone numbers” of all
eligible voters (including individuals
permitted to vote subject to challenge)
to the Regional Director and the other
parties. Second, the proposed rule
establishes a procedure to provide
absentee ballots to employees on
military leave in order to maximize their
opportunity to participate in Board-
conducted elections.

B. Description and Estimate of Number
of Small Entities to Which the Rule
Applies

To evaluate the impact of the
proposed rule, the Board first identified
the universe of small entities that could
be impacted by the changes to the voter
list requirement and by the introduction

75 After a review of the comments, the Board may
elect to certify that the rule will not have a
significant economic impact on a substantial
number of small entities in the publication of the
final rule. 5 U.S.C. 605(b).

765 U.S.C. 603(b).

of absentee balloting by employees on
military leave.

Both changes will apply to all entities
covered by the National Labor Relations
Act (“NLRA” or “the Act”). According
to the United States Census Bureau,
there were 5,954,684 businesses with
employees in 2016.77 Of those,
5,934,985 were small businesses with
fewer than 500 employees.”® Although
the proposed rule would only apply to
employers who meet the Board’s
jurisdictional requirement, the Board
does not have the means to calculate the
number of small businesses within the
Board’s jurisdiction.”® Accordingly, the
Board assumes for purposes of this
analysis that the great majority of the
5,934,985 small businesses could be
impacted by the proposed rule.

These two changes will also impact
all labor unions, as organizations
representing or seeking to represent
employees. Labor unions, as defined by
the NLRA, are entities “‘in which
employees participate and which exist
for the purpose . . . of dealing with
employers concerning grievances, labor
disputes, wages, rates of pay, hours of

77 See U.S. Department of Commerce, Bureau of
Census, 2016 Statistics of U.S. Businesses (“SUSB”’)
Annual Data Tables by Establishment Industry,
https://www.census.gov/data/tables/2016/econ/
susb/2016-susb-annual.html (from downloaded
Excel Table titled “U.S., 6-digit NAICS”).

781d. The Census Bureau does not specifically
define “small business” but does break down its
data into firms with fewer than 500 employees and
those with 500 or more employees. Consequently,
the 500-employee threshold is commonly used to
describe the universe of small employers. For
defining small businesses among specific
industries, the standards are defined by the North
American Industry Classification System (NAICS).

79 Pursuant to 29 U.S.C. 152(6) and (7), the Board
has statutory jurisdiction over private sector
employers whose activity in interstate commerce
exceeds a minimal level. NLRB v. Fainblatt. 306
U.S. 601, 606—607 (1939). To this end, the Board
has adopted monetary standards for the assertion of
jurisdiction that are based on the volume and
character of the business of the employer. In
general, the Board asserts jurisdiction over
employers in the retail business industry if they
have a gross annual volume of business of $500,000
or more. Carolina Supplies & Cement Co., 122
NLRB 88 (1959). But shopping center and office
building retailers have a lower threshold of
$100,000 per year. Carol Management Corp., 133
NLRB 1126 (1961). The Board asserts jurisdiction
over non-retailers generally where the value of
goods and services purchased from entities in other
states is at least $50,000. Siemons Mailing Service,
122 NLRB 81 (1959).

The following employers are excluded from the
NLRB’s jurisdiction by statute:

—TFederal, state and local governments, including
public schools, libraries, and parks, Federal Reserve
banks, and wholly-owned government corporations.
29 U.S.C. 152(2).

—employers that employ only agricultural
laborers, those engaged in farming operations that
cultivate or harvest agricultural commodities or
prepare commodities for delivery. 29 U.S.C. 152(3).

—employers subject to the Railway Labor Act,
such as interstate railroads and airlines. 29 U.S.C.
152(2).

employment, or conditions of work.” 80
The Small Business Administration’s
(“SBA”’) “small business” standard for
“Labor Unions and Similar Labor
Organizations” is $7.5 million in annual
receipts.81 In 2012, there were 13,740
labor unions in the U.S.82 Of these
unions, 11,245 had receipts of less than
$1,000,000; 2,022 labor unions had
receipts between $1,000,000 and
$4,999,999; and 141 had receipts
between $5,000,000 and $7,499,999. In
aggregate, 13,408 labor unions (97.6% of
total) are small businesses according to
SBA standards.

The proposed change to the voter list
requirement will only be applied as a
matter of law under certain
circumstances in Board proceedings,
namely, when a petition has been filed
pursuant Section 9(c) of the Act and the
Regional Director, based on that
petition, has either approved an election
agreement or directed an election.
Therefore, the frequency with which the
issue arises is indicative of the number
of small entities most directly impacted
by the proposed rule. For example, in
Fiscal Year 2019, 1,179 petitions were
filed and proceeded to an election.83
Each of these elections involved at least
one employer and at least one labor
union, but even so, this is only a de
minimis amount of all small entities
under the Board’s jurisdiction.

Similarly, the number of small
entities expected to be impacted by the
provision of absentee ballots for military
personnel is also low. Although in
theory each party to an election could
be affected by this proposed change, it
is unlikely that every Board-conducted
election will require absentee ballots for
military personnel. But even if every
election were to require such ballots, the
number of parties involved is once again
only a de minimis amount of all small
entities under the Board’s jurisdiction.

C. Recordkeeping, Reporting, and Other
Compliance Costs

The RFA requires agencies to consider
the direct burden that compliance with
a new regulation will likely impose on

8029 U.S.C. 152(5).

81See 13 CFR 121.201.

82 The Census Bureau only provides data about
receipts in years ending in 2 or 7. The 2017 data
has not been published, so the 2012 data is the most
recent available information regarding receipts. See
U.S. Department of Commerce, Bureau of Census,
2012 SUSB Annual Data Tables by Establishment
Industry, https://www2.census.gov/programs-
surveys/susb/tables/2012/us_6digitnaics_r_
2012.xlIsx (Classification #813390—Labor Unions
and Similar Labor Organizations).

83 “Number of Elections Held in FY19,” https://
www.nlrb.gov/news-outreach/graphs-data/petitions-
and-elections/number-elections-held-fy17.


https://www.nlrb.gov/news-outreach/graphs-data/petitions-and-elections/number-elections-held-fy17
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https://www.nlrb.gov/news-outreach/graphs-data/petitions-and-elections/number-elections-held-fy17
https://www2.census.gov/programs-surveys/susb/tables/2012/us_6digitnaics_r_2012.xlsx
https://www2.census.gov/programs-surveys/susb/tables/2012/us_6digitnaics_r_2012.xlsx
https://www2.census.gov/programs-surveys/susb/tables/2012/us_6digitnaics_r_2012.xlsx
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small entities.8* Thus, the RFA requires
the Board to determine the amount of
“reporting, recordkeeping and other
compliance requirements” imposed on
small entities.8>

The Board concludes that the
proposed rule imposes no capital costs
for equipment needed to meet the
regulatory requirements; no lost sales
and profits resulting from the proposed
rule; no changes in market competition
as a result of the proposed rule and its
impact on small entities or specific
submarkets of small entities; and no
costs of hiring employees dedicated to
compliance with regulatory
requirements.86

Small entities may incur some costs
from reviewing the rule in order to
understand the substantive changes. To
become generally familiar with the
revised voter list requirements and the
military absentee ballot procedure, the
Board estimates that a human resources
specialist at a small employer or labor
union may take at most ninety minutes
to read the rule. It is also possible that
a small employer or labor union may
wish to consult with an attorney, which
the Board estimates will require one
hour. Using the Bureau of Labor
Statistics’ estimated wage and benefit
costs, the Board has assessed these labor
costs to be $147.12.87

The Board does not foresee any
additional compliance costs related to
eliminating the required disclosure of
available personal email addresses and
telephone numbers of employees and
other individuals included on the voter
list. For small employers, existing
compliance costs are limited to
gathering the required information
(including available email addresses
and telephone numbers), placing it in
the proper format, and serving it on the
Regional Director and the other parties
within the required timeframe. The
Board believes that removing the
required disclosure of email addresses

84 See Mid-Tex Elec. Co-op v. FERC, 773 F.2d 327,
342 (D.C. Cir. 1985) (“[I]t is clear that Congress
envisioned that the relevant ‘economic impact’ was
the impact of compliance with the proposed rule on
regulated small entities.”).

85See 5 U.S.C. 603(b)(4), 604(a)(4).

86 SBA Guide at 37.

87 For wage figures, see May 2017 National
Occupancy Employment and Wage Estimates,
found at https://www.bls.gov/oes/current/oes_
nat.htm. The Board has been administratively
informed that BLS estimates that fringe benefits are
approximately equal to 40 percent of hourly wages.
Thus, to calculate total average hourly earnings,
BLS multiplies average hourly wages by 1.4. In May
2017, average hourly wages for a Human Resources
Specialist (BLS #13-1071) were $31.84. The same
figure for a lawyer (BLS #13-1011) was $57.33.
Accordingly, the Board multiplied each of those
wage figures by 1.4 and added them to arrive at its
estimate.

and telephone numbers will reduce
existing compliance costs for small
employers. There are no existing
compliance costs for small unions with
respect to the voter list requirement;
they are merely obligated to refrain from
misusing the list or the information
contained therein. Removing email
addresses and phone numbers from the
list may result in some additional costs
to small unions, who will now need to
gather such information themselves or,
failing that, resort to other methods of
contacting eligible voters, but such costs
do not involve compliance with the
proposed change itself. Should a
commenter provide data demonstrating
the cost of eliminating provision of
personal email addresses and telephone
numbers, the Board will consider that
information.

The Board also believes that any
additional compliance costs related to
the provision of absentee ballots to
employees on military leave will be de
minimis. As proposed, all a party need
do to comply with the change is timely
inform the Board when it is aware of
such voters; parties are not required to
affirmatively ascertain whether such
voters exist. A party’s failure to comply
may in some circumstances give rise to
objections, related litigation, and
potentially a second election, but the
cost of compliance itself is merely the
de minimis cost of telling the Board
what the party knows with regard to
employees on military leave when the
party knows it. The proposed change
may result in some situations where a
final tally of ballots is delayed due to
outstanding dispositive absentee ballots,
but the Board does not think that such
delay will result in additional costs
because once the final tally of ballots
issues, parties will have the usual
allotted time to file objections. It is
possible that the absentee balloting
procedure may itself give rise to
additional litigation surrounding
whether absentee ballots were timely
requested and/or provided to the
absentee voter, improperly denied or
provided, or whether late-arriving
absentee ballots should have been
counted. But the Board’s proposed
procedure addresses these contingencies
and should accordingly minimize this
type of litigation and the costs
associated with it. Should a commenter
provide data demonstrating the cost of
instituting an absentee ballot procedure
for employees on military leave, the
Board will consider that information.

D. Overall Economic Impacts

The Board does not find the
estimated, quantifiable cost of reviewing
and understanding the rule—$147.12 for

small employers and unions—to be
significant within the meaning of the
RFA.

In making this finding, one important
indicator is the cost of compliance in
relation to the revenue of the entity or
the percentage of profits affected.s8
Other criteria to be considered are the
following:

—Whether the rule will cause long-
term insolvency, i.e., the regulatory
costs that may reduce the ability of the
firm to make future capital investment,
thereby severely harming its
competitive ability, particularly against
larger firms;

—Whether the cost of the proposed
regulation will (a) eliminate more than
10 percent of the businesses’ profits; (b)
exceed one percent of the gross
revenues of the entities in a particular
sector; or (c) exceed five percent of the
labor costs of the entities in the sector.89

The minimal cost to read and
understand the rule will not generate
any such significant economic impacts.

Since the only quantifiable impact
that the Board has identified is the
$147.12 that may be incurred in
reviewing and understanding the rule,
the Board does not believe there will be
a significant economic impact on a
substantial number of small entities
associated with this proposed rule. The
Board welcomes input from the public
regarding additional costs of compliance
not identified by the Board or costs of
compliance the Board identified but
lacks the means to accurately estimate.

E. Duplicate, Overlapping, or
Conflicting Federal Rules

Agencies are required to include in an
IRFA ““all relevant Federal rules which
may duplicate, overlap or conflict with
the proposed rule.” 90 The Board has not
identified any such federal rules, but
welcomes comments that suggest any
potential conflicts not noted in this
section.

F. Alternatives Considered

Pursuant to 5 U.S.C. 603(c), agencies
are directed to look at “any significant
alternatives to the proposed rule which
accomplish the stated objectives of
applicable statutes and which minimize
any significant impact of the proposed
rule on small entities.” Specifically,
agencies must consider establishing
different compliance or reporting
requirements or timetable for small
entities, simplifying compliance and
reporting for small entities, using
performance rather than design

88 See SBA Guide at 18.
891d. at 19.
905 U.S.C. 603(b)(5).
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standards, and exempting small entities
from any part of the rule.9?

First, the Board considered taking no
action. Inaction would leave in place
the current voter list requirements and
would not provide absentee ballots for
employees on military leave. However,
for the reasons stated in Section I
through III, the Board finds it desirable
to revisit these policies and to do so
through the rulemaking process.
Consequently, the Board rejects
maintaining the status quo.

Second, the Board considered creating
exemptions for certain small entities.
This was rejected as impractical,
considering that exemptions for small
entities would substantially undermine
the purposes of the proposed rule
because such a large percentage of
employers and unions would be exempt
under the SBA definitions. Specifically,
to exempt small entities from the
decision to eliminate the required
disclosure of available personal email
addresses and telephone numbers from
the voter list would leave the employees
of most small entities with inadequate
protection of their privacy interests and
would in fact penalize small employers
by requiring them to disclose more
contact information than would be
required of other employers. And to
exempt small entities from the provision
of absentee ballots to employees on
military leave would be contrary to the
purposes of the rule: To maximize the
opportunity such employees have to
participate in Board-conducted
elections.

Moreover, given the very small
quantifiable cost of compliance, it is
possible that the burden on a small
business of determining whether it fell
within an exempt category might exceed
the burden of compliance. Congress
gave the Board very broad jurisdiction,
with no suggestion that it wanted to
limit the coverage of any part of the Act
to only larger employers. As the
Supreme Court has noted, “[tlhe [NLRA]
is federal legislation, administered by a
national agency, intended to solve a
national problem on a national scale.” 92

Because no alternatives considered
will accomplish the objectives of this
proposed rule while minimizing costs
for small businesses, the Board believes
that proceeding with this rulemaking is
the best regulatory course of action. The
Board welcomes public comment on
any facet of this IRFA, including
alternatives that it has failed to
consider.

915 U.S.C. 603(c).

92 NLRB v. Natural Gas Utility Dist. of Hawkins
County, 402 U.S. 600, 603—604 (1971) (quotation
omitted).

Paperwork Reduction Act

The NLRB is an agency within the
meaning of the Paperwork Reduction
Act (“PRA”). 44 U.S.C. 3502(1) and (5).
The PRA creates rules for agencies for
the “collection of information,” 44
U.S.C. 3507, which is defined as ‘“‘the
obtaining, causing to be obtained,
soliciting, or requiring the disclosure to
third parties or the public, of facts or
opinions by or for an agency, regardless
of form or format.” 44 U.S.C. 3502(3)(A).
Collections of information that occur
“during the conduct of an
administrative action or investigation
involving an agency against specific
individuals or entities” are exempt from
the PRA. 44 U.S.C. 3518(c)(1)(B)(ii); 5
CFR 1320.4(a)(2).

As a preliminary matter, the
elimination of the required provision of
available personal telephone numbers
and email addresses in the voter list
does not require any collection of
information—indeed, it reduces the
information collected—so the PRA does
not apply.

Aside from that circumstance, the
changes contained in this proposed rule
are exempt from the PRA because any
potential collection of information
would take place in the context of a
representation proceeding, which is an
administrative action within the
meaning of the PRA. As the Board noted
in its 2014 rulemaking, the Senate
Report on the PRA makes it clear that
the exemption in “Section 3518(c)(1)(B)
is not limited to agency proceedings of
a prosecutorial nature but also
include[s] any agency proceeding
involving specific adversary parties.” 79
FR 74468 (quoting S. Rep. No. 96—930,
at 56 (1980)). See also 5 CFR 1320.4(c)
(OMB regulation interpreting the PRA,
providing that exemption applies “after
a case file or equivalent is opened with
respect to a particular party”). As the
Board explained in its 2014 rulemaking,
““[a] representation proceeding is. . .
‘against specific individuals or entities’
within the meaning of section
3518(c)(1)(B)(ii),” and the outcome is
binding on and thereby alters the legal
rights of those parties. See 79 FR 74469.
The proposed changes will apply within
representation proceedings, and thus are
administrative actions involving
specific parties and fall within the PRA
exemption.93

93 As acknowledged in the Initial Regulatory
Flexibility Analysis above, the provision for
absentee ballots to employees on military leave may
result in litigation that may in turn result in rerun
elections, and such litigation would not have been
conducted and such elections would not have been
held under the prior policy of not permitting
absentee ballots. Nonetheless, particular collections
of information required during the course of an

Accordingly, the proposed rules do
not contain information collection
requirements that require approval of
the Office of Management and Budget
under the PRA.

List of Subjects in 29 CFR Part 102

Administrative practice and
procedure, Claims, Equal access to
justice, Freedom of information, Income
taxes, Labor management relations,
Lawyers, Privacy, Reporting and
recordkeeping requirements, Sunshine
Act.

Text of the Proposed Rule

For the reasons discussed in the
preamble, the Board proposes to amend
29 CFR part 102 as follows:

PART 102—RULES AND
REGULATIONS, SERIES 8

m 1. The authority citation for part 102
continues to read as follows:

Authority: Sections 1, 6, National Labor
Relations Act (29 U.S.C. 151, 156). Section
102.117 also issued under section
552(a)(4)(A) of the Freedom of Information
Act, as amended (5 U.S.C. 552(a)(4)(A)), and
Section 102.117a also issued under section
552a(j) and (k) of the Privacy Act of 1974 (5
U.S.C. 552a(j) and (k)). Sections 102.143
through 102.155 also issued under section
504(c)(1) of the Equal Access to Justice Act,
as amended (5 U.S.C. 504(c)(1)).

m 2. Revise § 102.62(d) to read as
follows:

§102.62 Election agreements; voter list;
Notice of Election.
* * * * *

(d) Voter list. Absent agreement of the
parties to the contrary specified in the
election agreement or extraordinary
circumstances specified in the direction
of election, within 5 business days after
the approval of an election agreement
pursuant to paragraph (a) or (b) of this
section, or issuance of a direction of
election pursuant to paragraph (c) of
this section, the employer shall provide
to the Regional Director and the parties
named in the agreement or direction a
list of the full names, work locations,
shifts, job classifications, and home
addresses of all eligible voters. The
employer shall also include in separate
sections of that list the same
information for those individuals who
will be permitted to vote subject to
challenge. In order to be timely filed
and served, the list must be received by
the Regional Director and the parties

election proceeding are not attributable to the
instant proposed rule; instead, such requirements
flow from prior rules. And in any event, even if
such collections of information were attributable to
this proposed rule, an election is a representation
proceeding and therefore exempt from the PRA.
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named in the agreement or direction
respectively within 5 business days after
the approval of the agreement or
issuance of the direction unless a longer
time is specified in the agreement or
direction. The list of names shall be
alphabetized (overall or by department)
and be in an electronic format approved
by the General Counsel unless the
employer certified that it does not
possess the capacity to produce the list
in the required form. When feasible, the
list shall be filed electronically with the
Regional Director and served
electronically on the other parties
named in the agreement or direction. A
certificate of service on all parties shall
be filed with the Regional Director when
the voter list is filed. The employer’s
failure to file or serve the list within the
specified time or in proper format shall
be grounds for setting aside the election
whenever proper and timely objections
are filed under the provisions of
§102.69(a)(8). The employer shall be
estopped from objecting to the failure to
file or serve the list within the specified
time or in the proper format if it is
responsible for the failure. The parties
shall not use the list for purposes other
than the representation proceeding,
Board proceedings arising from it, and
related matters.

* * * * *

m 3. Revise § 102.67(1) to read as

follows:

§102.67 Proceedings before the Regional
Director; further hearing; action by the
Regional Director; appeals from actions of
the Regional Director; statement in
opposition; requests for extraordinary
relief; Notice of Election; voter list.

* * * * *

(1) Voter list. Absent extraordinary
circumstances specified in the direction
of election, the employer shall, within 5
business days after issuance of the
direction, provide to the Regional
Director and the parties named in such
direction a list of the full names, work
locations, shifts, job classifications, and
home addresses of all eligible voters.
The employer shall also include in
separate sections of that list the same
information for those individuals who
will be permitted to vote subject to
challenge. In order to be timely filed
and served, the list must be received by
the Regional Director and the parties
named in the direction respectively
within 5 business days after issuance of
the direction of election unless a longer
time is specified therein. The list of
names shall be alphabetized (overall or
by department) and be in an electronic
format approved by the General Counsel
unless the employer certifies that it does
not possess the capacity to produce the

list in the required form. When feasible,
the list shall be filed electronically with
the Regional Director and served
electronically on the other parties
named in the direction. A certificate of
service on all parties shall be filed with
the Regional Director when the voter list
is filed. The employer’s failure to file or
serve the list within the specified time
or in proper format shall be grounds for
setting aside the election whenever
proper and timely objections are filed
under the provisions of § 102.69(a)(8).
The employer shall be estopped from
objecting to the failure to file or serve
the list within the specified time or in
the proper format if it is responsible for
the failure. The parties shall not use the
list for purposes other than the
representation proceeding, Board
proceedings arising from it, and related
matters.

m 4. Revise §102.69(a)(1), (2), and (7) to
read as follows:

§102.69 Election procedure; tally of
ballots; objections; certification by the
Regional Director; hearings; Hearing Officer
reports on objections and challenges;
exceptions to Hearing Officer reports;
Regional Director decisions on objections
and challenges.

(a) Election procedure; tally;
objections. (1) Unless otherwise directed
by the Board, all elections shall be
conducted under the supervision of the
Regional Director in whose Region the
proceeding is pending.

(2) All elections shall be by secret
ballot. The Regional Director shall
provide absentee mail ballots for eligible
voters or individuals permitted to vote
subject to challenge who are on military
leave upon timely notice from any party
or person that such voters or individuals
will otherwise be unable to vote in the
election. Absent extraordinary
circumstances, such notification will be
timely if received by the Regional
Director within 5 business days of the
direction of election or approval of
election agreement, and if accompanied
by the mailing address at which the
person can be reached while on leave.
This paragraph (a)(2) does not in any
way modify the requirement that the
employer provide the voter list
information required in § 102.62(d) or
§102.67(1). A party that was aware of a
person on military leave but did not
timely notify the Regional Director shall
be estopped from objecting to the failure
to provide such person with an absentee
ballot. Absentee ballots must be
returned to and received at the regional
office within 30 calendar days from the
date they are mailed to the employees
by the Regional Director.

* * * * *

(7) Upon conclusion of the election
the ballots will be counted and a tally
of ballots prepared and immediately
made available to the parties. If the
Regional Director has provided absentee
ballots to employees on military leave,
the time for returning such ballots
remains open at the conclusion of the
election, and absentee ballots remain
outstanding, the tally of ballots shall
include the number of absentee ballots
that remain outstanding. If the
outstanding absentee ballots are
potentially dispositive, after the time for
returning absentee ballots has passed
the Regional Director shall determine
whether the number of outstanding
absentee ballots received since the
initial tally of ballots is dispositive; if
so, the Regional Director shall open and
count any absentee ballots received
since the election, and shall issue a
revised tally of ballots. If the number of
outstanding absentee ballots received
since the initial tally of ballots is not
dispositive, the initial tally of ballots
shall be deemed final.

* * * * *

Dated: July 15, 2020.
Roxanne L. Rothschild,

Executive Secretary, National Labor Relations
Board.

[FR Doc. 2020-15596 Filed 7—-28-20; 8:45 am]
BILLING CODE 7545-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2020-0356; FRL-10012—
14-Region 7]

Air Plan Approval; Missouri; Removal
of Control of Emissions From
Polyethylene Bag Sealing Operations

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing approval of
a State Implementation Plan (SIP)
revision submitted by the State of
Missouri on January 15, 2019, and
supplemented by letter on July 11, 20109.
Missouri requests that the EPA remove
a rule related to the control of emissions
from polyethylene bag sealing
operations in the St. Louis, Missouri
area from its SIP. This removal does not
have an adverse effect on air quality.
The EPA’s proposed approval of this
rule revision is in accordance with the
requirements of the Clean Air Act
(CAA).
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DATES: Comments must be received on
or before August 28, 2020.
ADDRESSES: You may send comments,
identified by Docket ID No. EPA-R07—
OAR-2020-0356 to https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received will be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Written Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.
FOR FURTHER INFORMATION CONTACT:
David Peter, Environmental Protection
Agency, Region 7 Office, Air Permitting
and Standards Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number: (913) 551-7397;
email address: peter.david@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to the EPA.

Table of Contents

I. Written Comments

II. What is being addressed in this document?

III. Background

IV. What is the EPA’s analysis of Missouri’s
SIP revision request?

V. Have the requirements for approval of a
SIP revision been met?

VI. What action is the EPA taking?

VII. Incorporation by Reference

VIII Statutory and Executive Order Reviews

I. Written Comments

Submit your comments, identified by
Docket ID No. EPA-R07-OAR-2020—
0356 at https://www.regulations.gov.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on

making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

II. What is being addressed in this
document?

The EPA is proposing to approve the
removal of 10 Code of State Regulations
(CSR) 10-5.360, Control of Emissions
from Polyethylene Bag Sealing
Operations, from the Missouri SIP.

According to the July 11, 2019 letter
from the Missouri Department of
Natural Resources, available in the
docket for this proposed action,
Missouri rescinded the rule because, of
the only two facilities that were initially
subject to the rule, neither facility is
currently subject to the rule. One facility
shutdown and the other facility no
longer meets the applicability of the
rule, specifically the facility no longer
has a potential-to-emit (PTE) of volatile
organic compounds (VOC) greater than
100 tons per year (tpy). Therefore, the
rule is no longer necessary for
attainment and maintenance of the
1979, 1997, 2008, or 2015 National
Ambient Air Quality Standards
(NAAQS) for Ozone.

III. Background

The EPA established a 1-hour ozone
NAAQS in 1971. 36 FR 8186 (April 30,
1971). On March 3, 1978, the entire St.
Louis Air Quality Control Region
(AQCR) (070) was identified as being in
nonattainment of the 1971 1-hour ozone
NAAQS, as required by the CAA
Amendments of 1977. 43 FR 8962
(March 3, 1978). On the Missouri side,
the St. Louis nonattainment area
included the city of St. Louis and
Jefferson, St. Charles, Franklin and St.
Louis Counties (hereinafter referred to
in this document as the “St. Louis
Area”). On February 8, 1979, the EPA
revised the 1-hour ozone NAAQS,
referred to as the 1979 ozone NAAQS.
44 FR 8202 (February 8, 1979). On May
26, 1988, the EPA notified Missouri that
the SIP was substantially inadequate
(hereinafter referred to as the “SIP
Call”’) to attain the 1-hour ozone
NAAQS in the St. Louis Area. See 54 FR
43183 (October 23, 1989). To address
the inadequacies identified in the SIP
Call, Missouri submitted VOC control
regulations on June 14, 1985; November
19, 1986; and March 30, 1989. The EPA
subsequently approved the revised
control regulations for the St. Louis
Area on March 5, 1990. The VOC
control regulations approved by EPA
into the SIP included reasonably
available control technology (RACT)
rules as required by CAA section
172(b)(2), including 10 CSR 10-5.360

Control of Emissions from Polyethylene
Bag Sealing Operations.

The EPA re(fesignated the St. Louis
Area to attainment of the 1979 1-hour
ozone standard on May 12, 2003. 68 FR
25418. Pursuant to section 175A of the
CAA, the first 10-year maintenance
period for the 1-hour ozone standard
began on May 12, 2003, the effective
date of the redesignation approval. On
April 30, 2004, the EPA published a
final rule in the Federal Register stating
the 1-hour ozone NAAQS would no
longer apply (i.e., would be revoked) for
an area one year after the effective date
of the area’s designation for the 8-hour
ozone NAAQS. 69 FR 23951 (April 30,
2004). The effective date of the
revocation of the 1979 1-hour ozone
standard for the St. Louis Area was June
15, 2005. See 70 FR 44470 (August 3,
2005).

As noted above, 10 CSR 10-5.360,
Control of Emissions from Polyethylene
Bag Sealing Operations, was approved
into the Missouri SIP as a RACT rule on
March 5, 1990.1 55 FR 7712 (March 5,
1990). At the time the rule was
approved into the SIP, 10 CSR 10-5.360
applied to all installations throughout
St. Louis City and Jefferson, St. Charles,
Franklin and St. Louis Counties that
utilized polyethylene bag sealing
operations.

By letter dated January 15, 2019,
Missouri requested that the EPA remove
10 CSR 10-5.360 from the SIP. Section
110(1) of the CAA prohibits EPA from
approving a SIP revision that interferes
with any applicable requirement
concerning attainment and reasonable
further progress (RFP), or any other
applicable requirement of the CAA. The
State supplemented its SIP revision
with a July 11, 2019 letter in order to
address the requirements of section
110(1) of the CAA.

IV. What is the EPA’s analysis of
Missouri’s SIP revision request?

In its July 11, 2019 letter, Missouri
states that it intended its RACT rules,
such as 10 CSR 10-5.360, to solely
apply to existing sources in accordance
with section 172(c)(1) of the CAA.2
Missouri states that although the
applicability section of 10 CSR 10-5.360
specifies that the rule applies to all
installations located throughout St.

110 CSR 10-5.360 was initially approved into
Missouri’s SIP on October 15, 1984 (49 FR 40164)
but was ultimately revised as part of the updated
control strategy and this revision was approved on
March 5, 1990.

2The EPA agrees with Missouri’s interpretation of
CAA section 172(c)(1) in regard to whether RACT
is required for existing sources, but also notes that
the State regulation establishing RACT may apply
to new sources as well, dependent upon the State
regulation’s language.
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Louis City and Jefferson, St. Charles,
Franklin and St. Louis Counties, the
only two facilities that met the
applicability criteria of the rule were
Bemis Bag Company and Crown
Zellerbach (Gaylord Container) which is
currently being operated as
International Paper St. Louis
(hereinafter referred to as “Bemis’’ and
“International Paper”, respectively).

Missouri, in its July 11, 2019 letter,
indicated that Bemis is no longer in
operation. The EPA confirmed that
Bemis is no longer in operation 3 and is
therefore no longer subject to 10 CSR
10-5.360. Missouri further indicated in
the July 11, 2019 letter that International
Paper was not operating under a Part
70/Title V Operating Permit.* Facilities
with a PTE greater than or equal to 100
tpy are required to obtain a Part 70/Title
V Operating Permit.5 To be subject to 10
CSR 10-5.360, the facility must also
have a PTE greater than or equal 100
tpy. Since the PTE from International
Paper does not exceed 100 tpy, the
facility is no longer subject to 10 CSR
10-5.360.6

As stated above, Missouri contends
that 10 CSR 10-5.360 may be removed
from the SIP because section 172(c)(1) of
the CAA requires RACT for existing
sources, and because 10 CSR 10-5.360
was applicable to only two sources?
that are no longer subject to the rule
and, therefore, the rule no longer
reduces VOC emissions. Because these
two facilities are no longer subject to the
rule, the EPA believes the rule no longer
provides an emission reduction benefit
to the St. Louis Area and is proposing
to remove it from the SIP.

3The EPA reviewed MDNR’s website that lists
active, issued permits to facilities in Missouri and
did not observe a permit for Bemis. Further, the
EPA reviewed EPA’s ICIS-Air database which
indicated that the facility was no longer in
operation.

4 Missouri confirmed the operating permit status
in an email from Shelly Reimer of MDNR to David
Peter of EPA Region 7 dated June 12, 2020, which
is included in the rulemaking docket. Missouri
further indicated in this email that the highest
annual emissions from the facility from 2003 to
2019 was approximately 3 tons. The EPA reviewed
MDNR’s website that lists active, issued permits
and did not observe a permit for the International
Paper.

510 CSR 10-6.065(2)(R).

6 In Missouri’s June 12, 2020 email, Missouri
further indicated that the construction permits
issued to the facility showed no indication of
polyethylene bag sealing operations. International
Paper would be required to obtain the appropriate
construction permits before starting up any new
polyethylene bag sealing operations.

7 The EPA indicated in the February 3, 1983
Federal Register document (48 FR 5022), which
proposed to approve 10 CSR 10-5.360 into
Missouri’s SIP, that two facilities were subject to
this rule but did not specifically name the two
facilities.

Missouri’s July 11, 2019 letter states
that any new sources or major
modifications of existing sources are
subject to new source review (NSR)
permitting. Under NSR, a new major
source or major modification of an
existing source with a PTE of 250 tpy 8
or more of any NAAQS pollutant is
required to obtain a Prevention of
Significant Deterioration (PSD) permit
when the area is in attainment or
unclassifiable, which requires an
analysis of Best Available Control
Technology (BACT) in addition to an air
quality analysis and an additional
impacts analysis. Sources with a PTE
greater than 100 tpy, but less than 250
tpy,? are required to obtain a minor
permit in accordance with Missouri’s
New Source Review permitting
program, which is approved into the
SIP.10 Further, a new major source or
major modification of an existing source
with a PTE of 100 tpy or more of any
NAAQS pollutant is required to obtain
a nonattainment (NA) NSR permit when
the area is in nonattainment, which
requires an analysis of Lowest
Achievable Emission Rate (LAER) in
addition to an air quality analysis, an
additional impacts analysis and
emission offsets. The EPA agrees with
this analysis.

Missouri has demonstrated that
removal of 10 CSR 10-5.360 will not
interfere with attainment of the NAAQS,
RFP 11 or any other applicable
requirement of the CAA because the two
sources ever subject to the rule are no
longer subject and the removal of the
rule will not cause VOC emissions to
increase. Therefore, the EPA proposes to
approve the removal of 10 CSR 10-5.360
from the SIP.

V. Have the requirements for approval
of a SIP revision been met?

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part

8 The PSD major source threshold for certain
sources is 100 tpy rather than 250 tpy (see 40 CFR
52.21(b)(1)(i)(a) and 10 C.S.R. 10-6.060(8)(A)).

9Except for those sources with a PSD major
source threshold of 100 tpy.

10EPA’s latest approval of Missouri’s NSR
permitting program rule was published in the
Federal Register on October 11, 2016. 81 FR 70025.

11RFP is not applicable to the St. Louis Area
because for marginal ozone nonattainment areas,
such as the St. Louis Area, the specific
requirements of section 182(a) apply in lieu of the
attainment planning requirements that would
otherwise apply under section 172(c), including the
attainment demonstration and reasonably available
control measures (RACM) under section 172(c)(1),
reasonable further progress (RFP) under section
172(c)(2), and contingency measures under section
172(c)(9).

51, appendix V. The State provided
public notice on this SIP revision from
May 15, 2018, to August 2, 2018, and
received eleven comments from the EPA
that related to Missouri’s lack of an
adequate demonstration that the rule
could be removed from the SIP in
accordance with section 110(1) of the
CAA, whether the rule applied to new
sources and other implications related
to rescinding the rule. Missouri’s July
11, 2019 letter and December 3, 2018
response to comments on the state
rescission rulemaking addressed the
EPA’s comments. In addition, the
revision meets the substantive SIP
requirements of the CAA, including
section 110 and implementing
regulations.

VI. What action is the EPA taking?

The EPA is proposing to approve
Missouri’s request to rescind 10 CSR
10-5.360 from the SIP because the rule
applied to two facilities that are no
longer subject and because the rule is
not applicable to any other source.
Therefore, the rule no longer serves to
reduce emissions in the St. Louis Area.
Furthermore, any new sources or major
modifications of existing sources in the
St. Louis Area are subject to NSR
permitting.12 We are processing this as
a proposed action because we are
soliciting comments on this proposed
action. Final rulemaking will occur after
consideration of any comments.

VII. Incorporation by Reference

In this document, the EPA is
proposing to amend regulatory text that
includes incorporation by reference. As
described in the proposed amendments
to 40 CFR part 52 set forth below, the
EPA is proposing to remove provisions
of the EPA-Approved Missouri
Regulation from the Missouri State
Implementation Plan, which is
incorporated by reference in accordance
with the requirements of 1 CFR part 51.

VIII. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond

12““NSR Permitting”” includes PSD permitting in
areas designated attainment and unclassifiable, NA
NSR in areas designated nonattainment and minor
source permitting.
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those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Reporting and recordkeeping
requirements, Volatile organic
compounds.

Dated: July 13, 2020.
James Gulliford,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA proposes to amend
40 CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart AA—Missouri

§52.1320 [Amended]

m 2.In § 52.1320, the table in paragraph
(c) is amended by removing the entry
“10-5.360" under the heading “Chapter
5-Air Quality Standards and Air
Pollution Control Regulations for the St.
Louis Metropolitan Area”.

[FR Doc. 2020-15500 Filed 7-28-20; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
RIN 0648-BJ18

Magnuson-Stevens Fishery
Conservation and Management Act
Provisions; Fisheries of the
Northeastern United States;
Amendment 21 to the Summer
Flounder, Scup, and Black Sea Bass
Fishery Management Plan

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of Availability of
proposed fishery management plan
amendment; request for comments.

SUMMARY: The Mid-Atlantic Fishery
Management Council has submitted
Amendment 21 to the Summer
Flounder, Scup, and Black Sea Bass
Fishery Management Plan to NMFS.
Amendment 21 proposes revisions to
the summer flounder commercial state
quota allocation percentages and the
fishery management plan goals and
objectives. Amendment 21 is intended
to increase equity in state allocations
when annual coastwide commercial
quotas are at or above historical
averages, while recognizing the
economic reliance coastal communities
have on the state allocation percentages
currently in place.

DATES: Public comments must be
received on or before September 28,
2020.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2020-0107, by the following
method:

e Electronic Submission: Submit all
electronic public comments via the
Federal eRulemaking Portal.

1. Go to www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2020-
0107,

2. Click the “Comment Now!” icon
and complete the required fields; and

3. Enter or attach your comments.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by us. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. We will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

Copies of Amendment 21, including
the Environmental Impact Statement,
the Regulatory Impact Review, and the
Initial Regulatory Flexibility Analysis
(EIS/RIR/IRFA) prepared in support of
this action are available from Dr.
Christopher M. Moore, Executive
Director, Mid-Atlantic Fishery
Management Council, Suite 201, 800
North State Street, Dover, DE 19901.
The supporting documents are also
accessible via the internet at: http://
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Emily Keiley, Fishery Policy Analyst,
(978) 281-9116, or email: Emily.Keiley@
noaa.gov.

SUPPLEMENTARY INFORMATION:

Background

The summer flounder fishery is
managed cooperatively under the
provisions of the Summer Flounder,
Scup, and Black Sea Bass Fishery
Management Plan (FMP) developed by
the Mid-Atlantic Fishery Management
Council and the Atlantic States Marine
Fisheries Commission, in consultation
with the New England Fishery
Management Council. The management
unit specified in the FMP includes
summer flounder (Paralichthys
dentatus) in U.S. waters of the Atlantic
Ocean from the southern border of
North Carolina northward to the U.S./


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0107
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0107
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Canada border. States manage summer
flounder within 3 nautical miles (4.83
km) of their coasts, under the
Commission’s plan for summer
flounder. The Federal summer flounder
regulations govern fishing in Federal
waters of the Exclusive Economic Zone
(3 to 200 nautical miles, 4.83 km to
160.93 km offshore), as well as vessels
possessing a summer flounder
moratorium permit, regardless of where
they fish.

On September 16, 2014 (79 FR 55432),
the Council published a notice of intent
(NOI) to prepare an EIS for Amendment
21 to consider, in coordination with the
Commission: (1) Performing a
comprehensive review of all aspects of
the FMP related to summer flounder; (2)
updating the FMP goals and objectives
for summer flounder management; and
(3) modifying management strategies
and measures as necessary to achieve
those goals and objectives. The Council
and Commission held scoping meetings
during September and October of 2014
to solicit comments from the public
regarding the range of commercial and
recreational summer flounder
management issues should be
considered in the amendment.

On March 29, 2018 (83 FR 13478), the
Council published a supplemental NOI
announcing that the scope of the
amendment would be narrowed to
include only commercial summer
flounder management considerations.
Due to ongoing revisions to the
recreational data by the Marine
Recreational Information Program, the
Council and Commission chose to delay
development of any issues that would
rely heavily on recreational data. This
includes quota allocation between the
commercial and recreational sectors as
well as recreational management
measures and strategies. The
supplemental NOI identified that the
commercial fishery-focused amendment
would consider revisions to:

e Current qualification criteria for
Federal moratorium permit holders;

e Current state-by-state allocation of
commercial quota;

e List of frameworkable items in the
FMP; and

o FMP goals and objectives for
summer flounder.

On August 17, 2018 (83 FR 41072),
the Environmental Protection Agency
announced the public comment period
for the Amendment 21 draft
environmental impact statement (DEIS).
The public comment period extended

until October 12, 2018. During that time,
the Council and Commission held
public hearings on the DEIS in Old
Lyme, Connecticut; Washington, North
Carolina; Dover, Delaware; Newport
News, Virginia; Buzzards Bay,
Massachusetts; Narragansett, Rhode
Island; Toms River, New Jersey; Berlin,
Maryland; Stony Brook, New York; and
via webinar.

The Council adopted Amendment 21
on March 6, 2019, and submitted the
amendment to us for review on March
17, 2020.

Proposed State-by-State Allocation
Approach

Amendment 21 would modify the
state-by-state commercial quota
allocations when the coastwide quota
exceeds 9.55 million 1b (4,332 mt).
When the coastwide quota is 9.55
million lb (4,332 mt) or less the quota
would be distributed according to the
current allocations. In years when the
coastwide quota exceeds 9.55 million lb
(4,332 mt) any additional quota, beyond
this trigger, would be distributed in
equal shares to all states except Maine,
Delaware, and New Hampshire, which
would split 1 percent of the additional
quota.

TABLE 1—PROPOSED STATE-BY-STATE ALLOCATIONS

: Allocation of
b’:ggﬁﬁgoqnugza additional quota
State <9.55 mil Ib beyond
- 9.55 mil Ib
(percent) (
percent)
0.04756 0.333
0.00046 0.333
6.82046 12.375
15.68298 12.375
2.25708 12.375
7.64699 12.375
16.72499 12.375
0.01779 0.333
2.03910 12.375
21.31676 12.375
27.44584 12.375
100 100

Revised Summer Flounder FMP Goals
and Objectives

The original FMP objectives were
adopted via Amendment 2 to the
Summer Flounder FMP in 1993 and
have remained unchanged since that
time. Amendment 21 revises the FMP
goals and objectives. While the current
FMP contains only management
objectives, the proposed revisions
contain three overarching goals linked
to more specific objectives. The revised
goals include: (1) Ensuring

sustainability, of both the summer
flounder stock and fishery; (2)
increasing the effectiveness of
management measures, through
partnerships, enforcement, and data
collection; and, (3) optimization of the
social and economic benefits from the
summer flounder stock. Additional
information on these changes can be
found in the FEIS.

Public Comment Instructions

The Magnuson-Stevens Fishery
Conservation and Management Act

allows us to approve, partially approve,
or disapprove measures recommended
by the Council in an amendment based
on whether the measures are consistent
with the fishery management plan, plan
amendment, the Magnuson-Stevens Act
and its National Standards, and other
applicable law. The Council develops
policy for its fisheries and we defer to
the Council on policy decisions unless
those policies are inconsistent with the
Magnuson-Steven Act or other
applicable law. As such, we are seeking
comment on whether measures in
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Amendment 21 are consistent with the
Summer Flounder, Scup, and Black Sea
Bass FMP, the Magnuson-Stevens Act
and its National Standards, and other
applicable law. Public comments on
Amendment 21 and its incorporated
documents may be submitted through
the end of the comment period stated in
this notification of availability.

A proposed rule to implement the
amendment, including draft regulatory
text, will also be published in the
Federal Register for public comment.

Public comments on the proposed rule
received before the end of the comment
period provided in this notification of
availability will be considered in the
approval/disapproval decision on the
amendment. All comments received by
September 28, 2020, whether
specifically directed to Amendment 21
or the proposed rule for this
amendment, will be considered in the
approval/disapproval decision on the
Amendment 21. Comments received
after that date will not be considered in

the decision to approve or disapprove
the amendment. To be considered,
comments must be received by close of
business on the last day of the comment
period.

Authority: 16 U.S.C. 1801 et seq.

Dated: July 24, 2020.
Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-16446 Filed 7—24-20; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 24, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by August 28, 2020
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Food and Nutrition Service

Title: Operating Guidelines, Forms
and Waivers.

OMB Control Number: 0584-0083.

Summary of Collection: Under
Section 16 of the Food and Nutrition
Act of 2008 (the Act), 7 U.S.C. 2025, the
Secretary is authorized to pay each State
agency an amount equal to 50 percent
of all administrative costs involved in
each State agency’s operation of the
Supplemental Nutrition Assistance
Program (SNAP). Under corresponding
SNAP regulations at 7 CFR 272.2(c), the
State agency is required to submit and
maintain annually for FNS approval a
(1) Budget Projection Statement (FNS—
366A), which projects total costs for
major areas of SNAP operations, and (2)
a Program Activity Statement (FNS—
366B), which provides a summary of
SNAP operations during the preceding
fiscal year both approved by OMB under
the Food Processing Reporting Systems
(FPRS). Additionally, Under Section
11(o) of the Act each State agency is
required to develop and submit plans
for the use of (3) automated data
processing (ADP) and information
retrieval systems to administer SNAP.
As for (4) State Plan of Operation
Updates, State agencies will submit the
operations planning documents to the
appropriate regional office for approval
through the SNAP The Waiver
Information Management System
(WIMS) (5) the Federal Financial
Reporting Form SF 425 (known as SF
425/FNS 778); (6) Other ADP Plan or
Updates. Additionally, to improve
operational efficiency and streamline
the agency’s information collection
portfolio, FNS is merging the
recordkeeping hours for the State
Issuance and Participation Estimates
(FNS-388) and Supplemental Nutrition
Assistance Program Project Area Data
Format (FNS-388A) into this
information collection and will submit
a discontinuation request for 0584—
0081. We are not seeking reporting
burden hours for FNS 388 or 388A.

Need and Use of the Information: FNS
will collect information to estimate
funding needs and also provide data on
the number of applications processed,
number of fair hearings, and fraud
control activity. FNS uses the data to
estimate funding needs and to monitor
State agency activity levels and

performance. If the information were
not collected it would disrupt budget
planning and delay appropriation
distributions and FNS would not be able
to verify and ensure State compliance
with statutory criteria. The FNS—-388
and FNS-388A records State agencies
are required to maintained by the same
recordkeeping activities are essentially
the same; three years. We are merging
this information collection for
operational efficiency.

Description of Respondents: State,
Local or Tribal Government.

Number of Respondents: 53.

Frequency of Responses:
Recordkeeping; Reporting: Annually.

Total Burden Hours: 1,124.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-16381 Filed 7-28-20; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

July 23, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding (1) whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by August 28, 2020
will be considered. Written comments
and recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
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following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Office of Communication

Title: Event Appearance Request for
the Secretary or Members of his Staff.

OMB Control Number: 0506—0006.

Summary of Collection: The Office of
Communication will collect information
on events that the public would like the
Secretary or members of his staff to
participate in, or those in which the
incoming Secretary or members of his
staff may want to use to reach back out
to interested parties to invite them to
events. The following information will
be collected: Organization, Address,
Phone/Cell Number, First and last name
of point of contact, Email Address, Type
of event, Date of event, Event location,
Secretary’s role, Number of attendees,
Press open or closed.

Need and Use of the Information: The
information will be used to review,
approve, delegate and regret events for
the Secretary and members of his staff.
The information will come from public,
businesses, not-for profit organizations;
state, local or tribal governments. The
information will be collected daily. If
the information is not collected, events
would not be properly scheduled for the
Secretary or member of his staff and
therefore would not be able to inform
the Secretary or members of his staff of
incoming event requests.

Description of Respondents:
Individuals; Businesses; Not-for profit;
State, Local or Tribal Government.

Number of Respondents: 5,000.

Frequency of Responses: Reporting:
Other.

Total Burden Hours: 2,500.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-16349 Filed 7-28-20; 8:45 am]
BILLING CODE 3410-13-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meetings of the
Kentucky Advisory Committee to the
U.S. Commission on Civil Rights

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Kentucky Advisory Committee
(Committee) will hold two virtual
briefings hearings to hear testimony
from advocates and others on bail
reform in Kentucky.
DATES: The hearings will take place on:
e (Panel II) Thursday August 20, 12
p-m.—2:00 p.m. EST
¢ (Panel IT) Tuesday August 25, 12
p-m.—2:00 p.m. EST
Public Call Information: (both panels)
Dial: 800-367—-2403; Conference ID:
4778000.

FOR FURTHER INFORMATION CONTACT:
Barbara Delaviez, DFO, at bdelaviez@
usccr.gov or 202-539-8246.
SUPPLEMENTARY INFORMATION: Members
of the public can listen to the
discussion. These meetings are free and
open to the public through the above
listed toll-free number. Members of the
public may join through the above listed
toll-free number. An open comment
period will be provided to allow
members of the public to make a
statement as time allows. The
conference call operator will ask callers
to identify themselves, the organization
they are affiliated with (if any), and an
email address prior to placing callers
into the conference room. Callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-877-8339 and
providing the Service with the
conference call number and conference
ID number.

Members of the public are also
entitled to submit written comments;
the comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
emailed to Carolyn Allen at callen@
usccr.gov.in the Regional Program Unit

Office/Advisory Committee
Management Unit. Persons who desire
additional information may contact the
Regional Programs Unit Office at 202—
539-8246.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available via https://
www.facadatabase.gov/FACA/FACA
PublicViewCommitteeDetails?id=
a10t0000001gzIBAAQ under the
Commission on Civil Rights, Kentucky
Advisory Committee link. Persons
interested in the work of this Committee
are also directed to the Commission’s
website, http://www.usccr.gov, or may
contact the Regional Programs Unit
office at the above email or

Agenda

. Opening

. Panelist Presentations

. Committee Q&A

. Open Session

. Next Steps/Other Business

. Adjournment

Dated: July 24, 2020.

David Mussatt,

Supervisory Chief, Regional Programs Unit.
[FR Doc. 2020-16438 Filed 7—-28-20; 8:45 am|
BILLING CODE P

DO WN =

DEPARTMENT OF COMMERCE
Economic Development Administration

Notice of Petitions by Firms for
Determination of Eligibility To Apply
for Trade Adjustment Assistance

AGENCY: Economic Development
Administration, U.S. Department of
Commerce.

ACTION: Notice and opportunity for
public comment.

SUMMARY: The Economic Development
Administration (EDA) has received
petitions for certification of eligibility to
apply for Trade Adjustment Assistance
from the firms listed below.
Accordingly, EDA has initiated
investigations to determine whether
increased imports into the United States
of articles like or directly competitive
with those produced by each of the
firms contributed importantly to the
total or partial separation of the firms’
workers, or threat thereof, and to a
decrease in sales or production of each
petitioning firm.

SUPPLEMENTARY INFORMATION:


https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzlBAAQ
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzlBAAQ
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzlBAAQ
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzlBAAQ
http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
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LIST OF PETITIONS RECEIVED BY EDA FOR CERTIFICATION OF ELIGIBILITY TO APPLY FOR TRADE ADJUSTMENT

ASSISTANCE
[6/19/2020 through 7/21/2020]
Date
Firm name Firm address accepted for Product(s)
investigation
Integrated Textile Solutions, Inc .... | 865 Cleveland Avenue, Salem, VA 6/29/2020 | The firm manufactures tarpaulins and tents.
24153.
Evans Tool & Die, INC .....cccevueeneee 157 North Salem Road NE, Con- 7/9/2020 | The firm manufactures metal stamped parts.
yers, GA 30013.
Marc Manufacturing, Inc., d/b/a | 4230 North Nevada Avenue, Colo- 7/21/2020 | The firm manufactures miscellaneous fabricated
Qualtek Manufacturing, Inc. rado Springs, CO 80907. metal parts.

Any party having a substantial
interest in these proceedings may
request a public hearing on the matter.
A written request for a hearing must be
submitted to the Trade Adjustment
Assistance Division, Room 71030,
Economic Development Administration,
U.S. Department of Commerce,
Washington, DC 20230, no later than ten
(10) calendar days following publication
of this notice. These petitions are
received pursuant to section 251 of the
Trade Act of 1974, as amended.

Please follow the requirements set
forth in EDA’s regulations at 13 CFR
315.9 for procedures to request a public
hearing. The Catalog of Federal
Domestic Assistance official number
and title for the program under which
these petitions are submitted is 11.313,
Trade Adjustment Assistance for Firms.

Bryan Borlik,

Director.

[FR Doc. 2020-16406 Filed 7-28-20; 8:45 am|
BILLING CODE 3510-WH-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-525-001, A-351-854, A—891-001, A—729—
803, A-428-849, A-484-804, A-533-895, A—
560-835, A—475-842, A—580-906, A—523—
814, A-485-809, A-801-001, A-856-001, A—
791-825, A-469-820, A-583-867, A—489—
839]

Common Alloy Aluminum Sheet From
Bahrain, Brazil, Croatia, Egypt,
Germany, Greece, India, Indonesia,
Italy, Republic of Korea, Oman,
Romania, Serbia, Slovenia, South
Africa, Spain, Taiwan, and the Republic
of Turkey: Postponement of
Preliminary Determinations in the
Less-Than-Fair-Value Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable July 29, 2020.

FOR FURTHER INFORMATION CONTACT:
Allison Hollander at (202) 482—-2805

Bahrain); Shanah Lee at (202) 482—6386
Brazil); Irene Gorelik at (202) 482—-6905
Croatia); Magd Zalok at (202) 482—-4162
Egypt); Jonathan Hill at (202) 482—-3518
(Germany); Samantha Kinney at (202)
482-2285 (Greece); Jasun Moy at (202)
482-8194 (India); John Drury at (202)
482-0195 and Glenn Bass at (202) 482—
8338 (Indonesia); Kathryn Wallace at
(202) 482-6251 (Italy); Matthew Renkey
at (202) 482-2312 (Republic of Korea
(Korea)); Chelsey Simonovich at (202)
482-1979 (Oman); Krisha Hill at (202)
482-4037 (Romania); Jaron Moore at
(202) 482—-3640 (Serbia); Faris
Montgomery at (202) 482—1537
(Slovenia); Laurel LaCivita at (202) 482—
4243 (South Africa); Rachel Greenberg
at (202) 482-0652 (Spain); Kathryn
Turlo at (202) 482—-3870 (Taiwan); and
Sean Carey at (202) 482—-3964 (Republic
of Turkey (Turkey)), AD/CVD
Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.

SUPPLEMENTARY INFORMATION:

P

Background

On March 30, 2020, the Department of
Commerce (Commerce) initiated less-
than-fair-value (LTFV) investigations of
imports of common alloy aluminum
sheet (aluminum sheet) from Bahrain,
Brazil, Croatia, Egypt, Germany, Greece,
India, Indonesia, Italy, Korea, Oman,
Romania, Serbia, Slovenia, South
Africa, Spain, Taiwan, and Turkey.!
Currently, the preliminary
determinations are due no later than
August 17, 2020.

1 See Common Alloy Aluminum Sheet from
Bahrain, Brazil, Croatia, Egypt, Germany, Greece,
India, Indonesia, Italy, Republic of Korea, Oman,
Romania, Serbia, Slovenia, South Africa, Spain,
Taiwan and the Republic of Turkey: Initiation of
Less-Than-Fair-Value Investigations, 85 FR 19444
(April 7, 2020).

Postponement of Preliminary
Determinations

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in an LTFV investigation
within 140 days after the date on which
Commerce initiated the investigation.
However, section 733(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 190 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.

On July 16, 2020, the petitioners 2
submitted a timely request that
Commerce postpone the preliminary
determinations in these LTFV
investigations.® The petitioners stated
that they request postponement so that
Commerce may review the petitioners’
comments on the questionnaire
responses, issue supplemental
questionnaires, and conduct a complete

2The petitioners are the Aluminum Association
Common Alloy Aluminum Sheet Trade
Enforcement Working Group and its individual
members: Aleris Rolled Products, Inc.; Arconic,
Inc.; Constellium Rolled Products Ravenswood,
LLC; JW Aluminum Company; Novelis Corporation;
and Texarkana Aluminum, Inc.

3 See Petitioners’ Letter, “Common Alloy
Aluminum Sheet from Bahrain, Brazil, Croatia,
Egypt, Germany, Greece, India, Indonesia, Italy,
Republic of Korea, Oman, Romania, Serbia,
Slovenia, South Africa, Spain, Taiwan and the
Republic of Turkey,” dated July 16, 2020.
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and thorough analysis in these
investigations.4

For the reasons stated above, and
because there are no compelling reasons
to deny the request, Commerce, in
accordance with section 733(c)(1)(A) of
the Act, is postponing the deadline for
the preliminary determinations by 50
days (i.e., 190 days after the date on
which these investigations were
initiated). As a result, Commerce will
issue its preliminary determinations no
later than October 6, 2020. In
accordance with section 735(a)(1) of the
Act and 19 CFR 351.210(b)(1), the
deadline for the final determinations in
these investigations will continue to be
75 days after the date of the preliminary
determinations, unless postponed at a
later date.

Notification to Interested Parties

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(£)(1).

Dated: July 22, 2020.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-16427 Filed 7—28-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-943]

Certain Oil Country Tubular Goods
From the People’s Republic of China:
Final Results of Expedited Second
Sunset Review of the Antidumping
Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of this sunset
review, the Department of Commerce
(Commerce) finds that revocation of the
antidumping duty (AD) order on certain
oil country tubular goods (OCTG) from
the People’s Republic of China (China)
would be likely to lead to continuation
or recurrence of dumping at the levels
indicated in the “Final Results of Sunset
Review” section of this notice.

DATES: Applicable July 29, 2020.

FOR FURTHER INFORMATION CONTACT:
Moses Song or Natasia Harrison, AD/
CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Street and Constitution
Avenue NW, Washington, DC 20230;

41d.

telephone: (202) 482—7885 or (202) 482—
1240, respectively.

SUPPLEMENTARY INFORMATION:
Background

On April 1, 2020, Commerce
published a notice of initiation of the
second sunset review of the AD order on
OCTG from China, pursuant to section
751(c)(2) of the Tariff Act of 1930, as
amended (the Act).? On April 14, 2020,
and April 16, 2020, Commerce received
notices of intent to participate in this
review from Maverick Tube Corporation
(Maverick), Tenaris Bay City, Inc.
(Tenaris), IPSCO Tubulars, Inc. (IPSCO),
BENTELER Steel/Tube Manufacturing
Corp. (BENTELER), United States Steel
Corporation (U.S. Steel), Welded Tube
USA Inc. (Welded Tube), and Vallourec
Star, L.P. (Vallourec) (collectively,
domestic interested parties) within the
deadline specified in 19 CFR
351.218(d)(1)(i).2 The domestic
interested parties claimed interested
party status under section 771(9)(C) of
the Act, as manufacturers of a domestic
like product in the United States.

On May 1, 2020, Commerce received
a complete substantive response from
the domestic interested parties within
the 30-day deadline specified in 19 CFR
351.218(d)(3)(i).® We received no
substantive responses from any
respondent interested party, nor was a
hearing requested. As a result, pursuant
to section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted an expedited (120-day)
sunset review of the AD order on OCTG
from China.

Scope of the Order

This AD order covers OCTG. The
Issues and Decision Memorandum,
which is hereby adopted by this notice,

1 See Initiation of Five-Year (Sunset) Reviews, 85
FR 18189 (April 1, 2020).

2 See Maverick, Tenaris, and IPSCO’s Letter,
“Notice of Intent to Participate in Second Sunset
Reviews of the Antidumping and Gountervailing
Duty Orders on Oil Country Tubular Goods from
the People’s Republic of China,”” dated April 14,
2020; see also U.S. Steel’s Letter, “Five-Year
(“Sunset”) Review of Antidumping and
Countervailing Duty Orders on Oil Country Tubular
Goods from China: Notice of Intent to Participate,”
dated April 16, 2020; Vallourec and Welded Tube’s
Letter, “Oil Country Tubular Goods from the
People’s Republic of China, Second Sunset Review:
Notice of Intent to Participate,” dated April 16,
2020; and BENTELER’s Letter, “Notice of Intent to
Participate in Second Sunset Reviews of the
Antidumping and Countervailing Duty Orders on
0il Country Tubular Goods from the People’s
Republic of China,” dated April 16, 2020.

3 See Domestic Interested Parties’ Letter, “Oil
Country Tubular Goods from the People’s Republic
of China: Substantive Response of the Domestic
Industry to Commerce’s Notice of Initiation of Five-
Year (“Sunset”) Reviews,”” dated May 1, 2020.

provides a full description of the scope
of the order.*

The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov. In addition, a
complete version of the Decision
Memorandum can be accessed at http://
enforcement.trade.gov/frn/. The signed
Issues and Decision Memorandum and
the electronic version of the Issues and
Decision Memorandum are identical in
content.

Analysis of Comments Received

In the Issues and Decision
Memorandum, we have addressed all
issues that parties raised in this review.
The issues include the likelihood of
continuation or recurrence of dumping
in the event of revocation and the
magnitude of the dumping margins
likely to prevail if Commerce revoked
the AD order.

Final Results of Sunset Review

Pursuant to sections 751(c)(1) and
752(c)(3) of the Act, we determine that
revocation of the AD order on OCTG
from China would be likely to lead to
continuation or recurrence of dumping,
and that the magnitude of the margins
of dumping likely to prevail would be
up to 99.14 percent.

Notification to Interested Parties

This notice serves as the only
reminder to parties subject to an
administrative protective order (APO) of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction. We are issuing and publishing
these results and notice in accordance
with sections 751(c), 752(c), and
777(i)(1) of the Act and 19 CFR 351.218.

4 See Memorandum, “Expedited Second Sunset
Review of the Antidumping Duty Order on Certain
Oil Country Tubular Goods from the People’s
Republic of China: Issues and Decision
Memorandum,” dated concurrently with this notice
(Issues and Decision Memorandum).
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Dated: July 22, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
1I. Background
I1I. Scope of the Order
IV. History of the Order
V. Legal Framework
VI. Discussion of the Issues
1. Likelihood of Continuation or
Recurrence of Dumping
2. Magnitude of the Margin of Dumping
Likely to Prevail
VII. Final Results of Sunset Review
VIIL. Recommendation

[FR Doc. 2020-16426 Filed 7-28-20; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XA240]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to Site
Characterization Surveys Off the Coast
of Massachusetts

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an incidental
harassment authorization.

SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given
that NMFS has issued an incidental
harassment authorization (IHA) to
Mayflower Wind Energy LLC
(Mayflower) to incidentally harass, by
Level B harassment only, marine
mammals during site characterization
surveys off the coast of Massachusetts in
the area of the Commercial Lease of
Submerged Lands for Renewable Energy
Development on the Outer Continental
Shelf (OCS-A 0521) and along a
potential submarine cable route to
landfall at Falmouth, Massachusetts.

DATES: This authorization is effective
from July 23, 2020 to July 22, 2021.

FOR FURTHER INFORMATION CONTACT:
Amy Fowler, Office of Protected
Resources, NMFS, (301) 427—8401.
Electronic copies of the application and
supporting documents, as well as a list
of the references cited in this document,
may be obtained online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and
(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”); and requirements
pertaining to the mitigation, monitoring
and reporting of the takings are set forth.

Summary of Request

On January 17, 2020, NMFS received
a request from Mayflower for an IHA to
take marine mammals incidental to site

characterization surveys in the area of
the Commercial Lease of Submerged
Lands for Renewable Energy
Development on the Outer Continental
Shelf (OCS—-A 0521; Lease Area) and a
submarine export cable route
connecting the Lease Area to landfall in
Falmouth, Massachusetts. A revised
application was received on April 9,
2020. NMFS deemed that request to be
adequate and complete. Mayflower’s
request is for take of a small number of
14 species of marine mammals by Level
B harassment only. Neither Mayflower
nor NMFS expects serious injury or
mortality to result from this activity
and, therefore, an IHA is appropriate.

Description of the Specified Activity

Mayflower plans to conduct marine
site characterization surveys, including
high-resolution geophysical (HRG) and
geotechnical surveys, in the area of
Commercial Lease of Submerged Lands
for Renewable Energy Development on
the Outer Continental Shelf #0CS-A
0521 (Lease Area), located
approximately 60 kilometers (km) south
of Martha’s Vineyard, Massachusetts,
and along a potential submarine cable
route to landfall at Falmouth,
Massachusetts.

The purpose of the planned surveys is
to acquire geotechnical and HRG data
on the bathymetry, seafloor morphology,
subsurface geology, environmental/
biological sites, seafloor obstructions,
soil conditions, and locations of any
man-made, historical, or archaeological
resources within the Lease Area and
export cable route to support
development of offshore wind energy
facilities. Up to three survey vessels
may operate concurrently as part of the
surveys, but the three vessels will spend
no more than a combined total of 215
days at sea. Surveys are expected to
occur over a three-month period,
beginning upon issuance of the THA.
Underwater sound resulting from
Mayflower’s site characterization
surveys has the potential to result in
incidental take of marine mammals in
the form of behavioral harassment.

The HRG survey activities planned by
Mayflower are described in detail in the
notice of proposed ITHA (85 FR 31856;
May 27, 2020). The HRG equipment
planned for use is shown in Table 1.

TABLE 1—SUMMARY OF HRG SURVEY EQUIPMENT PLANNED FOR USE BY MAYFLOWER

Operating Tvoical pul Pul
HRG equipment e ; frequency Source level Beamwidth ypical puise uise
category Specific HRG equipment range (dB rms) (degrees) dl,z:ﬁg)on repet(l}_lic;r)l rate
(kHz)
Sparker ............... Geomarine Geo-Spark 800 J sys- | 0.25t05 ............. 203 180 3.4 2
tem.
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TABLE 1—SUMMARY OF HRG SURVEY EQUIPMENT PLANNED FOR USE BY MAYFLOWER—Continued

HRG equipment . ; ggqeL:aetrllrc]:g/ Source level Beamwidth Typical pulse Pulse
category Specific HRG equipment range (dB rms) (degrees) duration repetition rate

(kHz) (ms) (Hz)
Sub-bottom pro- Edgetech 3100 with SB-2-16S | 2t0 16 ................ 179 65 10 10

filer. towfish.
Innomar SES-2000 Medium-100 | 85to 115 ............ 241 2 2 40
Parametric.

As described above, a detailed
description of the planned HRG surveys
is provided in the Federal Register
notice for the proposed IHA (85 FR
31856; May 27, 2020). Since that time,
no changes have been made to the
planned HRG survey activities.
Therefore, a detailed description is not
provided here. Please refer to that
Federal Register notice for the
description of the specific activity.
Mitigation, monitoring, and reporting
measures are described in detail later in
this document (please see Mitigation
and Monitoring and Reporting below).

Comments and Responses

A notice of NMFS’s proposal to issue
an IHA to Mayflower was published in
the Federal Register on May 27, 2020
(85 FR 31856). That notice described, in
detail, Mayflower’s activity, the marine
mammal species that may be affected by
the activity, and the anticipated effects
on marine mammals. During the 30-day
public comment period, NMFS received
comment letters from the Marine
Mammal Commission (Commission)
and a group of environmental non-
governmental organizations (ENGOs)
including the Natural Resources Defense
Council, National Wildlife Foundation,
Conservation Law Foundation, Whale
and Dolphin Conservation North
America, Defenders of Wildlife,
Humane Society of the United States,
Humane Society Legislative Fund,
International Fund for Animal Welfare,
Mass Audubon, Marine Mammal
Alliance Nantucket, NYAWHALES,
Surfrider Foundation, Friends of the
Earth, Ocean Conservation Research,
and Sanctuary Education Advisory
Specialists. NMFS has posted the
comments online at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/incidental-
take-authorizations-other-energy-
activities-renewable. A summary of the
public comments received from the
Commission and ENGOs as well as
NMFS’ responses to those comments are
below.

Comment 1: The Commission
recommends that NMFS (1) prohibit
Mayflower and other action proponents

from using the impulsive Level A
harassment thresholds for estimating the
extents of the Level A harassment zones
for non-impulsive sources (i.e.,
echosounders, shallow-penetration sub-
bottom profilers (SBPs), pingers, etc.)
and (2) require action proponents to use
the correct Level A harassment
thresholds in all future applications.
The Commission further recommends
that NMF'S justify why it is allowing
action proponents to characterize
sources in a manner inconsistent with
its own acoustic guidance (NMFS 2018).
Response: NMFS concurs with the
Commission’s recommendations and
will work to ensure that applicants are
using the correct harassment thresholds
in all future applications. As described
in the notice of proposed IHA, NMFS
does not agree with Mayflower’s
characterization of certain HRG sources
as impulsive sources. However, this
characterization results in more
conservative modeling results and take
estimates than if the Level A harassment
thresholds for non-pulse sources were
used and in this case, no Level A
harassment is predicted or authorized.
Comment 2: The Commission
recommends that NMFS use its revised
user spreadsheet, in-beam source levels,
the actual beamwidth proposed to be
used, and the maximum water depth in
the survey area to estimate the Level B
harassment zones for Mayflower’s
activities and all future proposed
authorizations involving HRG sources.
Response: NMFS’ interim guidance
for determining Level B harassment
zones from HRG sources does
incorporate operating frequency and
beam width. We strongly recommend
that applicants employ these tools, as
we believe they are generally the best
methodologies that are currently
available. However, applicants are free
to develop additional models or use
different tools if they believe they are
more representative of real-world
conditions. NMFS will evaluate those
tools and either use them where
appropriate, or recommend changes. In
this case, we note that the Level B
harassment zones calculated by
Mayflower using JASCO’s model are the

same as those calculated using NMFS’s
interim guidance with the exception of
the Innomar parametric SBP, for which
JASCO’s model calculates a more
conservative Level B harassment zone
by incorporating out-of-beam sound
levels.

Comment 3: To maximize efficiencies
and ensure best available science is
being used, the Commission
recommends that NMFS consult with its
acoustic experts to determine how to
estimate Level A harassment zones
accurately, what Level A harassment
zones are actually expected, and
whether it is necessary to estimate Level
A harassment zones for HRG surveys in
general.

Response: NMFS agrees with the
Commission’s recommendation and is
working with our acoustic experts to
evaluate the appropriate methods for
determining the potential for Level A
harassment from HRG surveys.

Comment 4: The Commission
recommends that NMFS and BOEM
expedite efforts to develop and finalize,
in the next six months, methodological
and signal processing standards for HRG
sources. Those standards should be
used by action proponents that conduct
HRG surveys and that either choose to
conduct in-situ measurements to inform
an authorization application or are
required to conduct measurements to
fulfill a lease condition set forth by
BOEM.

Response: NMFS agrees with the
Commission that methodological and
signal processing standards for HRG
sources is warranted and is working on
developing such standards. However,
the effort is resource-dependent and
NMFS cannot ensure such standards
will be developed within the
Commission’s preferred time frame.

Comment 5: The Commission
recommends that NMFS evaluate the
impacts of sound sources consistently
across all action proponents and deem
sources de minimis in a consistent
manner for all proposed incidental
harassment authorizations and
rulemakings. This has the potential to
reduce burdens on both action
proponents and NMFS.
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Response: NMFS concurs with the
Commission’s recommendation and is
currently working together with BOEM
to develop a tool to assist applicants and
NMFS in more quickly and efficiently
identifying activities and mitigation
approaches that are unlikely to result in
take of marine mammals.

Comment 6: The Commission
recommends that NMFS consider
whether, in such situations involving
HRG surveys, incidental harassment
authorizations are necessary given the
small size of the Level B harassment
zones, the proposed shutdown
requirements, and the added protection
afforded by the lease-stipulated
exclusion zones. Specifically, the
Commission states that NMFS should
evaluate whether taking needs to be
authorized for those sources that are not
considered de minimis, including
sparkers and boomers, and for which
implementation of the various
mitigation measures should be sufficient
to avoid Level B harassment takes.

Response: NMFS has evaluated
whether taking needs to be authorized
for those sources that are not considered
de minimis, including sparkers and
boomers, factoring into consideration
the effectiveness of mitigation and
monitoring measures, and we have
determined that implementation of
mitigation and monitoring measures
cannot ensure that all take can be
avoided during all HRG survey activities
under all circumstances at this time. If
and when we are able to reach such a
conclusion, we will re-evaluate our
determination that incidental take
authorization is warranted for these
activities.

Comment 7: The Commission
recommends that NMFS require
Mayflower to report as soon as possible
and cease project activities immediately
in the event of an unauthorized injury
or mortality of a marine mammal from
a vessel strike until the NMFS Office of
Protected Resources and the NMFS New
England/Mid-Atlantic Regional
Stranding Coordinator determine
whether additional measures are
necessary to minimize the potential for
additional unauthorized takes.

Response: NMFS has imposed a suite
of measures in this IHA to reduce the
risk of vessel strikes and does not
anticipate, and has not authorized, any
takes associated with vessel strikes.
Further, in the event of a ship strike
Mayflower is required both to collect
and report an extensive suite of
information that NMFS has identified in
order to evaluate the ship strike, and to
notify OPR and the New England/Mid-
Atlantic Regional Stranding Coordinator
as soon as feasible. At that point, as the

Commission suggests, NMFS would
work with the applicant to determine
whether there are additional mitigation
measures or modifications that could
further reduce the likelihood of vessel
strike for the activities. However, given
the existing requirements and the very
low likelihood of a vessel strike
occurring, the protective value of
ceasing operations while NMFS and
Mayflower discuss potential additional
mitigations in order to avoid a second
highly unlikely event during that
limited period is unclear, while a
requirement for project activities to
cease would not be practicable for a
vessel that is operating on the open
water. Therefore, NMFS does not concur
that the measure is warranted and we
have not included this requirement in
the authorization. NMFS retains
authority to modify the IHA and cease
all activities immediately based on a
vessel strike and will exercise that
authority if warranted.

Comment 8: The Commission
recommends that NMFS specify that
IHA Renewals are a one-time
opportunity in all Federal Register
notices requesting comments on the
possibility of an IHA Renewal and in all
associated proposed and final IHAs.

Response: NMFS concurs and has
specified this in the final IHA for
Mayflower’s activities and will include
this in all future Federal Register
notices and proposed and final
authorizations.

Comment 9: The Commission
recommends that NMFS refrain from
issuing renewals for any authorization
and instead use its abbreviated Federal
Register notice process as that process
is similarly expeditious and fulfills
NMFS’s intent to maximize efficiencies.

Response: NMFS does not agree with
the Commission and, therefore, does not
adopt the Commission’s
recommendations. NMFS believes IHA
renewals can be appropriate in certain
limited circumstances, which are
described in the conditions for the IHA.
NMFS has previously provided
responses to this recommendation in
multiple notices, including 84 FR 52464
(October 02, 2019), and will provide a
more detailed response within 120 days,
as required by section 202(d) of the
MMPA.

Comment 10: The ENGOs
recommended a seasonal restriction on
site assessment and characterization
activities in the Project Areas with the
potential to harass North Atlantic right
whales (Eubalaena glacialis) between
January 1 and April 30, 2021.

Response: In evaluating how
mitigation may or may not be
appropriate to ensure the least

practicable adverse impact on species or
stocks and their habitat, we carefully
consider two primary factors: (1) The
manner in which, and the degree to
which, the successful implementation of
the measure(s) is expected to reduce
impacts to marine mammals, marine
mammal species or stocks, and their
habitat; and (2) the practicability of the
measures for applicant implementation,
which may consider such things as
relative cost and impact on operations.

NMEFS is concerned about the status
of the North Atlantic right whale
population given that an unusual
mortality event (UME) has been in effect
for this species since June of 2017 and
that there have been a number of recent
mortalities. While the ensonified areas
contemplated for any single HRG vessel
are comparatively small and the
anticipated resulting effects of exposure
relatively lower-level, the potential
impacts of multiple HRG vessels (up to
three vessels are planned for use by
Mayflower) operating simultaneously in
areas of higher right whale density are
not well-documented and warrant
caution. However, Mayflower does not
plan to conduct HRG survey operations
during the timeframe suggested by the
ENGOs, and their BOEM-approved
survey plan requires surveys to end in
September 2020. If Mayflower requests
future authorizations that include HRG
survey operations between January 1
and April 30, NMFS will consider the
possibility of including seasonal
restrictions.

Comment 11: The ENGOs
recommended a prohibition on the
commencement of geophysical surveys
at night or during times of poor
visibility. They stated that ramp up
should occur during daylight hours
only, to maximize the probability that
North Atlantic right whales are detected
and confirmed clear of the exclusion
zone.

Response: We acknowledge the
limitations inherent in detection of
marine mammals at night. However, no
injury is expected to result even in the
absence of mitigation, given the very
small estimated Level A harassment
zones. Any potential impacts to marine
mammals authorized for take would be
limited to short-term behavioral
responses. Restricting surveys in the
manner suggested by the commenters
may reduce marine mammal exposures
by some degree in the short term, but
would not result in any significant
reduction in either intensity or duration
of noise exposure. Vessels would also
potentially be on the water for an
extended time introducing noise into
the marine environment. The
restrictions recommended by the
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commenters could result in the surveys
spending increased time on the water,
which may result in greater overall
exposure to sound for marine mammals
and increase the risk of a vessel strike;
thus the commenters have not
demonstrated that such a requirement
would result in a net benefit.
Furthermore, restricting the applicant to
ramp-up only during daylight hours
would have the potential to result in
lengthy shutdowns of the survey
equipment, which could result in the
applicant failing to collect the data they
have determined is necessary and,
subsequently, the need to conduct
additional surveys the following year.
This would result in significantly
increased costs incurred by the
applicant. Thus, the restriction
suggested by the commenters would not
be practicable for the applicant to
implement. In consideration of potential
effectiveness of the recommended
measure and its practicability for the
applicant, NMFS has determined that
restricting survey start-ups to daylight
hours when visibility is unimpeded is
not warranted or practicable in this
case.

Comment 12: The ENGOs
recommended that NMFS require
monitoring an exclusion zone (EZ) for
North Atlantic right whales of 1,000
meters (m), around each vessel
conducting activities with noise levels
that could result in injury or harassment
to this species.

Response: Regarding the
recommendation for a 1,000 m EZ
specifically for North Atlantic right
whales, we have determined that the
500-m EZ, as required in the THA, is
sufficiently protective. We note that the
500-m EZ exceeds the modeled distance
to the largest Level B harassment
isopleth distance (141 m) by a
substantial margin. Thus, we are not
requiring shutdown if a right whale is
observed beyond 500-m.

Comment 13: The ENGOs
recommended that a minimum of four
PSOs should be required, following a
two-on/two-off rotation, each
responsible for scanning no more than
180° of the exclusion zone at any given
time.

Response: NMFS does not agree with
the commenters that a minimum of four
PSOs should be required, following a
two-on/two-off rotation, to meet the
MMPA requirement that mitigation
must effect the least practicable adverse
impact upon the affected species or
stocks and their habitat. Previous IHAs
issued for HRG surveys have required
that a single PSO must be stationed at
the highest vantage point and engaged
in general 360-degree scanning during

daylight hours. The monitoring reports
submitted to NMFS have demonstrated
that the PSOs are able to detect marine
mammals and implement appropriate
mitigation measures, and project
proponents have not exceeded take
limits or reported unauthorized taking.

Comment 14: The ENGOs
recommended that a combination of
visual monitoring by PSOs and passive
acoustic monitoring (PAM) should be
used at all times that survey work is
underway at noise levels that could
injure or harm North Atlantic right
whales.

Response: There are several reasons
why we do not agree that use of PAM
is warranted for 24-hour HRG surveys
such as the one planned by Mayflower.
While NMFS agrees that PAM can be an
important tool for augmenting detection
capabilities in certain circumstances, its
utility in further reducing impact for
Mayflower’s planned HRG survey
activities is limited. First, for this
activity, the area expected to be
ensonified above the Level B
harassment threshold is relatively small
(a maximum of 141 m as described in
the Estimated Take section)—this
reflects the fact that, to start with, the
source level is comparatively low and
the intensity of any resulting impacts
would be lower level and, further, it
means that inasmuch as PAM will only
detect a portion of any animals exposed
within a zone (see below), the overall
probability of PAM detecting an animal
in the harassment zone is low—together
these factors support the limited value
of PAM for use in reducing take with
smaller zones. PAM is only capable of
detecting animals that are actively
vocalizing, while many marine mammal
species vocalize infrequently or during
certain activities, which means that only
a subset of the animals within the range
of the PAM would be detected (and
potentially have reduced impacts).
Additionally, localization and range
detection can be challenging under
certain scenarios. For example,
odontocetes are fast moving and often
travel in large or dispersed groups
which makes localization difficult. In
addition, the ability of PAM to detect
baleen whale vocalizations is further
limited due to being deployed from the
stern of a vessel, which puts the PAM
hydrophones in proximity to propeller
noise and low frequency engine noise
which can mask the low frequency
sounds emitted by baleen whales,
including right whales.

We also note that the effects to North
Atlantic right whales, and all marine
mammals, from the types of surveys
authorized in this IHA are expected to
be limited to low level behavioral

harassment even in the absence of
mitigation; no injury is expected or
authorized. In consideration of the
limited additional benefit anticipated by
adding this detection method
(especially for right whales and other
low frequency cetaceans, species for
which PAM has limited efficacy) and
the cost and impracticability of
implementing a full-time PAM program,
we have determined the current
requirements for visual monitoring are
sufficient to ensure the least practicable
adverse impact on the affected species
or stocks and their habitat. However, we
note that Mayflower will voluntarily
implement PAM during night
operations as an added precautionary
measure even though this is not a NMFS
requirement.

Comment 15: The ENGOs
recommended that NMFS require
developers to select SBP systems and
operate those systems at power settings
that achieve the lowest practicable
source level for the objective.

Response: Mayflower has selected the
equipment necessary to achieve their
objectives. We have evaluated the sound
produced by their equipment, and made
the necessary findings to authorize
taking of marine mammals incidental to
Mayflower’s survey activities.

Comment 16: The ENGOs
recommended a requirement that all
project vessels (regardless of size)
operating within the Project Area
observe a mandatory 10 knot speed
restriction during the entire survey
period. The commenters also
recommend that if survey activities are
delayed into the fall and winter, all
project vessels either transiting to/from
or operating within the Project Area
must observe a 10 knot (18.5 kilometer
(km)/hour) speed restriction between
November 1, 2020 and April 30, 2021.

Response: NMFS has analyzed the
potential for ship strike resulting from
Mayflower’s activity and has
determined that the mitigation measures
specific to ship strike avoidance are
sufficient to avoid the potential for ship
strike. These include: A requirement
that all vessel operators comply with 10
knot (18.5 km/hour) or less speed
restrictions in any established dynamic
management area (DMA); a requirement
that all vessel operators reduce vessel
speed to 10 knots (18.5 km/hour) or less
when any large whale, any mother/calf
pairs, pods, or large assemblages of non-
delphinoid cetaceans are observed
within 100 m of an underway vessel; a
requirement that all survey vessels
maintain a separation distance of 500-m
or greater from any sighted North
Atlantic right whale; a requirement that,
if underway, vessels must steer a course
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away from any sighted North Atlantic
right whale at 10 knots or less until the
500-m minimum separation distance
has been established; and a requirement
that, if a North Atlantic right whale is
sighted in a vessel’s path, or within 500
m of an underway vessel, the underway
vessel must reduce speed and shift the
engine to neutral. We have determined
that the ship strike avoidance measures
are sufficient to ensure the least
practicable adverse impact on species or
stocks and their habitat. As noted
previously, occurrence of vessel strike
during surveys is extremely unlikely
based on the low vessel speed of
approximately 3 knots (5.6 km/hour)
while transiting survey lines.
Furthermore, no documented vessel
strikes have occurred for any HRG
surveys which were issued IHAs from
NMFS.

Comment 17: The ENGOs objected to
NMFS’ process to consider extending
any one-year IHA with a truncated 15-
day comment period as contrary to the
MMPA.

Response: NMFS’ THA Renewal
process meets all statutory
requirements. All IHAs issued, whether
an initial IHA or a Renewal IHA, are
valid for a period of not more than one
year. In addition, the public has at least
30 days to comment on all proposed
IHAs, with a cumulative total of 45 days
for IHA Renewals. As noted above, the
Request for Public Comments section
made clear that the agency was seeking
comment on both the initial proposed
THA and the potential issuance of a
Renewal for this project. Because any
Renewal (as explained in the Request
for Public Comments section) is limited
to another year of identical or nearly
identical activities in the same location
(as described in the Description of
Proposed Activity section) or the same
activities that were not completed
within the one-year period of the initial
IHA, reviewers have the information
needed to effectively comment on both
the immediate proposed IHA and a
possible one-year Renewal, should the
IHA holder choose to request one in the
coming months.

While there will be additional
documents submitted with a Renewal
request, for a qualifying Renewal these
will be limited to documentation that
NMFS will make available and use to
verify that the activities are identical to
those in the initial IHA, are nearly
identical such that the changes would
have either no effect on impacts to
marine mammals or decrease those
impacts, or are a subset of activities
already analyzed and authorized but not
completed under the initial IHA. NMFS
will also confirm, among other things,

that the activities will occur in the same
location; involve the same species and
stocks; provide for continuation of the
same mitigation, monitoring, and
reporting requirements; and that no new
information has been received that
would alter the prior analysis. The
Renewal request will also contain a
preliminary monitoring report, but that
is to verify that effects from the
activities do not indicate impacts of a
scale or nature not previously analyzed.
The additional 15-day public comment
period provides the public an
opportunity to review these few
documents, provide any additional
pertinent information and comment on
whether they think the criteria for a
Renewal have been met. Between the
initial 30-day comment period on these
same activities and the additional 15
days, the total comment period for a
Renewal is 45 days.

In addition to the IHA Renewal
process being consistent with all
requirements under section 101(a)(5)(D),
it is also consistent with Congress’
intent for issuance of IHAs to the extent
reflected in statements in the legislative
history of the MMPA. Through the
provision for Renewals in the
regulations, description of the process
and express invitation to comment on
specific potential Renewals in the
Request for Public Comments section of
each proposed IHA, the description of
the process on NMFS’ website, further
elaboration on the process through
responses to comments such as these,
posting of substantive documents on the
agency’s website, and provision of 30 or
45 days for public review and comment
on all proposed initial IHAs and
Renewals respectively, NMFS has
ensured that the public “is invited and
encouraged to participate fully in the
agency decision-making process.”

Comment 18: The ENGOs suggested
that it should be NMFS’ top priority to
consider any initial data from state
monitoring efforts, passive acoustic
monitoring data, opportunistic marine
mammal sightings data, satellite
telemetry, and other data sources,
because the models used by NMFS do
not adequately capture increased use of
the survey areas by right whales.
Further, these commenters state that the
density models NMFS uses result in an
underestimate of take, and NMFS
should take steps now to develop a
dataset that more accurately reflects
marine mammal presence so that it is in
hand for future IHA authorizations and
other work.

Response: NMFS will review any
recommended data sources and will
continue to use the best available
information. We welcome future input

from interested parties on data sources
that may be of use in analyzing the
potential presence and movement
patterns of marine mammals, including
North Atlantic right whales, in New
England waters. NMFS will review any
recommended data sources and will
continue to use the best available
information. NMFS has used the best
available scientific information—in this
case the marine mammal density
models developed by the Duke Marine
Geospatial Ecology Lab (MGEL) (Roberts
et al. 2016, 2017, 2018)—to inform our
determinations. While the ENGOs are
correct in their statement that North
Atlantic right whale distribution has
shifted in recent years and sightings
databases, passive acoustic monitoring,
and satellite telemetry data may provide
additional information on right whale
presence in the Project Area, no
references were provided to support any
change in density estimates or estimated
take for North Atlantic right whales.
Therefore, NMFS has not made any
changes to the density information or
estimated take presented in the Federal
Register notice of proposed IHA.

Comment 19: The ENGOs commented
that NMFS should analyze the
cumulative impacts from Mayflower’s
survey activities, and other survey
activities, on North Atlantic right
whales and other protected species.

Response: The MMPA grants
exceptions to its broad take prohibition
for a “specified activity.” 16 U.S.C.
1371(a)(5)(A)(i). Cumulative impacts
(also referred to as cumulative effects) is
a term that appears in the context of
NEPA and the ESA, but it is defined
differently in those contexts. Neither the
MMPA nor NMFS’ codified
implementing regulations address
consideration of other unrelated
activities and their impacts on
populations. However, the preamble for
NMFS’ implementing regulations (54 FR
40338; September 29, 1989) states in
response to comments that the impacts
from other past and ongoing
anthropogenic activities are to be
incorporated into the negligible impact
analysis via their impacts on the
baseline. Accordingly, NMFS here has
factored into its negligible impact
analyses the impacts of other past and
ongoing anthropogenic activities via
their impacts on the baseline (e.g., as
reflected in the density/distribution and
status of the species, population size
and growth rate, and other relevant
stressors).

Changes From the Proposed IHA to
Final THA

The estimated take in the proposed
THA was based on monthly density
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estimates and the expected months of
survey operations (June through
September). The survey timing has
shifted and surveys are now expected to
occur from July through September.
Mayflower plans to conduct the same
number of survey days, but rather than
averaging the survey duration over four
months, it has been averaged over three
months. Estimated take has been
recalculated by excluding density
estimates for the month of June. By
shifting the expected survey effort in
June to the July-September period, the
estimated takes for most species either
decreased or remained the same. This is
because the expected June densities of
most species are higher than densities
during the July-September period.
However, for bottlenose dolphins
(Tursiops truncatus) and common
dolphins (Delphinus delphis), the
densities during July-September are
somewhat higher than those during
June, so the take estimates for those two
species increased. For bottlenose
dolphins, the estimated take by Level B
harassment increased from 739 to 812
and for common dolphins, the estimated
take by Level B harassment increased
from 278 to 318. As a conservative
approach, NMFS has authorized the
higher estimated take from these two
calculations.

In the proposed IHA, NMFS included
an exclusion zone of 100-m for all
marine mammal species other than
North Atlantic right whales, which
required a 500-m exclusion zone, and
certain genera of dolphins (Delphinus,
Lagenorhynchus, and Tursiops) that are
most likely to voluntarily approach the
source vessel for purposes of interacting
with the vessel (e.g., bow riding). We
included this small dolphin exception
because shutdown requirements for
small dolphins represent practicability
concerns without likely commensurate
benefits for the animals in question.
Small dolphins are typically the most
commonly observed marine mammals
in the specific geographic region and
would typically be the only marine
mammals likely to intentionally
approach the vessel. However, since the
proposed IHA was published in the

Federal Register on May 27, 2020 (85
FR 31856), Mayflower has been
conducting geotechnical surveys in the
Project Area and has reported numerous
gray seals (Halichoerus grypus) and
harbor seals (Phoca vitulina) voluntarily
approaching the vessels, within 100 m.
Mayflower expects that similar
conditions may occur during the
planned HRG surveys, which would
result in additional shutdowns. The
potential for increased shutdowns
resulting from pinnipeds approaching
within 100 m would require the survey
vessel to revisit the missed track line to
reacquire data, resulting in an overall
increase in the total sound energy input
to the marine environment and an
increase in the total duration over
which the survey is active in a given
area. Removing the 100-m exclusion
zone for pinnipeds would reduce the
operational burden on Mayflower, and
as described below in the Estimated
Take section, even absent mitigation,
NMEF'S does not expect that auditory
injury is likely to occur to any marine
mammal species. NMFS concurs that
there is no meaningful benefit to
retaining the 100-m exclusion zone for
pinnipeds, and has changed the
mitigation requirements to include
pinnipeds in the shutdown exemption
for animals that intentionally approach
the vessel. Pinnipeds that enter the
Level B harassment zone will be
recorded as Level B takes. No changes
have been made to the number of seals
expected to be taken by Level B
harassment.

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of the potentially
affected species. Additional information
regarding population trends and threats
may be found in NMFS’s Stock
Assessment Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral

descriptions) may be found on NMFS’s
website. (https://
www.fisheries.noaa.gov/find-species).

Table 2 lists all species or stocks for
which take is expected and authorized
for this action, and summarizes
information related to the population or
stock, including regulatory status under
the MMPA and ESA and potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2019). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality is anticipated or authorized
here, PBR and annual serious injury and
mortality from anthropogenic sources
are included here as gross indicators of
the status of the species and other
threats.

Marine mammal abundance estimates
presented in this document represent
the total number of individuals that
make up a given stock or the total
number estimated within a particular
study or survey area. NMFS’s stock
abundance estimates for most species
represent the total estimate of
individuals within the geographic area,
if known, that comprises that stock. For
some species, this geographic area may
extend beyond U.S. waters. All managed
stocks in this region are assessed in
NMFS’s U.S. Atlantic SARs. All values
presented in Table 2 are the most recent
available at the time of publication and
are available in the 2018 Atlantic and
Gulf of Mexico Marine Mammal Stock
Assessments (Hayes et al., 2019a),
available online at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-stock-assessment-reports-
region or and draft 2019 Atlantic and
Gulf of Mexico Marine Mammal Stock
Assessments (Hayes et al. 2019b)
available online at: https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/draft-
marine-mammal-stock-assessment-
reports.

TABLE 2—MARINE MAMMALS KNOWN TO OCCUR IN THE PROJECT AREA THAT MAY BE AFFECTED BY MAYFLOWER'’S

PLANNED ACTIVITY

Esga%“g'PA Stock abundance Predicted Annual
Common name Scientific name Stock H (CV, Nmin, most recent 3 PBR4 2
strategic abundance survey) 2 abundance M/SI
(Y/N) 1 Y
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenidae:
North Atlantic right whale | Eubalaena glacialis .............. Western North | E/D; Y 428 (0; 418; n/a) ..ccovecveerennene *535 (0.45) 0.9 5.56
Atlantic.


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports-region
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessment-reports-region
https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
https://www.fisheries.noaa.gov/national/marine-mammal-protection/draft-marine-mammal-stock-assessment-reports
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TABLE 2—MARINE MAMMALS KNOWN TO OCCUR IN THE PROJECT AREA THAT MAY BE AFFECTED BY MAYFLOWER’S
PLANNED AcCTIVITY—Continued

Cantifi ES;Aé:YLI\éI_PA Stock abundance Predicted Annual
Common name Scientific name Stock strate ; (CV, Nmin, most recent bund 3 PBR4 M/SI4
gic abundance survey)2 abundance
(Y/N)1
Family Balaenopteridae
(rorquals):
Humpback whale ... Megaptera novaeangliae ...... Gulf of Maine | -/-; N 1,396 (0; 1,380; See SAR) .. | *1,637 (0.07) 22 12.15
Fin whale Balaenoptera physalus ......... Western North | E/D; Y 7,418 (0.25; 6,029; See 4,633 (0.08) 12 2.35
Atlantic. SAR).
Seiwhale ......ccccccevinnne Balaenoptera borealis .......... Nova Scotia .. | E/D; Y 6292 (1.015; 3,098; see *717 (0.30) 6.2 1
SAR)236.
Minke whale ................... Balaenoptera acutorostrata .. | Canadian -/-; N 24,202 (0.3; 18,902; See *2,112 (0.05) 1,189 8
East Coast. SAR).
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Physeteridae:
Sperm whale .................. Physeter macrocephalus ...... NA E; Y 4349 (0.28;3,451; See SAR) 5,353 (0.12) 6.9 0
Family Delphinidae:
Long-finned pilot whale .. | Globicephala melas .............. Western North | -/-; Y 5,636 (0.63; 3,464) ............... 518,977 (0.11) 35 38
Atlantic.
Bottlenose dolphin ......... TUISIOPS SPP -vvvveevevirieerenns Western North | -/-; N 62,851 (0.23; 51,914; See 597,476 (0.06) 591 28
Atlantic Off- SAR).
shore.
Common dolphin ............ Delphinus delphis ................. Western North | -/-; N 172,825 (0.21; 145,216; See 86,098 (0.12) 1,452 419
Atlantic. SAR).
Atlantic white-sided dol- | Lagenorhynchus acutus ....... Western North | -/-; N 92,233 (0.71; 54,433; See 37,180 (0.07) 544 26
phin. Atlantic. SAR).
Risso’s dolphin ............... Grampus griseus .................. Western North | -/-; N 35,493 (0.19; 30,289; See 7,732 (0.09) 303 54.3
Atlantic. SAR).
Family Phocoenidae (por-
poises):
Harbor porpoise ............. Phocoena phocoena ............ Gulf of Maine/ | -/-; N 95,543 (0.31; 74,034; See *45,089 (0.12) 851 217
Bay of SAR).
Fundy.
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless
seals):
Gray seal® ........ccceeenen. Halichoerus grypus .............. Western North | -/-; N 27,131 (0.19; 23,158, 2016) N/A 1,389 5,688
Atlantic.
Harbor seal ............c....... Phoca vitulina ....................... Western North | -/-; N 75,834 (0.15; 66,884, 2018) N/A 345 333
Atlantic.

1—Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.

2—NMFS marine mammal stock assessment reports online at: https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assess-
ment-reports-region/. CV is coefficient of variation; Nmin is the minimum estimate of stock abundance. In some cases, CV is not applicable

3—This information represents species- or guild-specific abundance predicted by recent habitat-based cetacean density models (Roberts et al., 2016, 2017, 2018).
These models provide the best available scientific information regarding predicted density patterns of cetaceans in the U.S. Atlantic Ocean, and we provide the cor-
responding abundance predictions as a point of reference. Total abundance estimates were produced by computing the mean density of all pixels in the modeled
area and multiplying by its area. For those species marked with an asterisk, the available information supported development of either two or four seasonal models;
each model has an associated abundance prediction. Here, we report the maximum predicted abundance.

4—Potential biological removal, defined by the MMPA as the maximum number of animals, not including natural mortalities, that may be removed from a marine
mammal stock while allowing that stock to reach or maintain its optimum sustainable population size (OSP). Annual M/SI, found in NMFS’ SARs, represent annual
levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fisheries, subsistence hunting, ship strike). Annual M/SI values often
cannot be determined precisely and is in some cases presented as a minimum value. All M/SI values are as presented in the draft 2019 SARs (Hayes et al., 2019).

5—Abundance estimates are in some cases reported for a guild or group of species when those species are difficult to differentiate at sea. Similarly, the habitat-
based cetacean density models produced by Roberts et al. (2016, 2017, 2018) are based in part on available observational data which, in some cases, is limited to
genus or guild in terms of taxonomic definition. Roberts et al. (2016, 2017, 2018) produced density models to genus level for Globicephala spp. and produced a den-
sity model for bottlenose dolphins that does not differentiate between offshore and coastal stocks.

6—8 NMFS stock abundance estimate applies to U.S. population only, actual stock abundance is approximately 505,000.

(Balaenoptera musculus), Cuvier’s
beaked whale (Ziphius cavirostris), four
species of Mesoplodont beaked whale
(Mesoplodon spp.), dwarf and pygmy
sperm whale (Kogia sima and Kogia
breviceps), and striped dolphin

2019b). There are stranding records of
harp seals (Pagophilus groenlandicus)
in Massachusetts, but the species
typically occurs north of the Project
Area and appearances in Massachusetts
usually occur between January and May,

As indicated above, all 14 species
(with 14 managed stocks) in Table 2
temporally and spatially co-occur with
the activity to the degree that take is
reasonably likely to occur, and we have
authorized it. All species that could

potentially occur in the planned survey
areas are included in Table 4 of the IHA
application. However, the temporal and/
or spatial occurrence of several species
listed in Table 4 in the IHA application
is such that take of these species is not
expected to occur. The blue whale

(Stenella coeruleoalba), typically occur
further offshore than the Project Area,
while short-finned pilot whales
(Globicephala macrorhynchus) and
Atlantic spotted dolphins (Stenella
frontalis) are typically found further
south than the Project Area (Hayes et al.,

outside of the planned survey dates
(Hayes et al., 2019b). As take of these
species is not anticipated as a result of
the planned activities, these species are
not analyzed further.

A detailed description of the species
for which take has been authorized,


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assess-ment-reports-region/
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assess-ment-reports-region/
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including brief introductions to the
relevant stocks as well as available
information regarding population trends
and threats, and information regarding
local occurrence, were provided in the
Federal Register notice for the proposed
THA (85 FR 31856; May 27, 2020); since
that time, we are not aware of any
changes in the status of these species
and stocks; therefore, detailed
descriptions are not provided here.
Please refer to that Federal Register
notice for these descriptions. Please also
refer to NMFS’ website (https://
www.fisheries.noaa.gov/find-species) for
generalized species accounts.

Potential Effects of Specified Activities
on Marine Mammals and their Habitat

The effects of underwater noise from
Mayflower’s survey activities have the
potential to result in take of marine
mammals by harassment in the vicinity
of the survey area. The Federal Register
notice for the proposed IHA (85 FR
31856; May 27, 2020) included a
discussion of the effects of
anthropogenic noise on marine
mammals and their habitat. That
information and analysis is incorporated
by reference into this final ITHA
determination and is not repeated here;
please refer to the notice of proposed
THA (85 FR 31856; May 27, 2020).

Estimated Take

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which will
inform both NMFS’ consideration of
“small numbers”” and the negligible
impact determination.

Harassment is the only type of take
expected to result from these activities.
Except with respect to certain activities
not pertinent here, section 3(18) of the
MMPA defines “harassment” as any act
of pursuit, torment, or annoyance,
which (i) has the potential to injure a
marine mammal or marine mammal
stock in the wild (Level A harassment);
or (ii) has the potential to disturb a
marine mammal or marine mammal
stock in the wild by causing disruption
of behavioral patterns, including, but
not limited to, migration, breathing,
nursing, breeding, feeding, or sheltering
(Level B harassment).

Authorized takes would be by Level B
harassment only in the form of
disruption of behavioral patterns for
individual marine mammals resulting
from exposure to HRG sources. Based on
the nature of the activity and the

anticipated effectiveness of the
mitigation measures (i.e., exclusion
zones and shutdown measures),
discussed in detail below in the
Mitigation section, Level A harassment
is neither anticipated nor authorized.

As described previously, no mortality
is anticipated or authorized for this
activity. Below we describe how the
take is estimated.

Generally speaking, we estimate take
by considering: (1) Acoustic thresholds
above which NMFS believes the best
available science indicates marine
mammals will be behaviorally harassed
or incur some degree of permanent
hearing impairment; (2) the area or
volume of water that will be ensonified
above these levels in a day; (3) the
density or occurrence of marine
mammals within these ensonified areas;
and, (4) and the number of days of
activities. We note that while these
basic factors can contribute to a basic
calculation to provide an initial
prediction of takes, additional
information that can qualitatively
inform take estimates is also sometimes
available (e.g., previous monitoring
results or average group size). Below, we
describe the factors considered here in
more detail and present the authorized
take.

Acoustic Thresholds

Using the best available science,
NMFS has developed acoustic
thresholds that identify the received
level of underwater sound above which
exposed marine mammals would be
reasonably expected to be behaviorally
harassed (equated to Level B
harassment) or to incur permanent
threshold shift (PTS) of some degree
(equated to Level A harassment).

Level B Harassment for non-explosive
sources—Though significantly driven by
received level, the onset of behavioral
disturbance from anthropogenic noise
exposure is also informed to varying
degrees by other factors related to the
source (e.g., frequency, predictability,
duty cycle), the environment (e.g.,
bathymetry), and the receiving animals
(hearing, motivation, experience,
demography, behavioral context) and
can be difficult to predict (Southall et
al., 2007, Ellison et al., 2012). Based on
what the available science indicates and
the practical need to use a threshold
based on a factor that is both predictable
and measurable for most activities,
NMFS uses a generalized acoustic

threshold based on received level to
estimate the onset of behavioral
harassment. NMFS predicts that marine
mammals are likely to be behaviorally
harassed in a manner we consider Level
B harassment when exposed to
underwater anthropogenic noise above
received levels of 160 decibels (dB) re

1 microPascal (uPa) (root mean square
(rms)) for impulsive and/or intermittent
sources (e.g., impact pile driving) and
120 dB rms for continuous sources (e.g.,
vibratory driving). Mayflower’s planned
activity includes the use of impulsive
sources (geophysical survey equipment),
and therefore use of the 160 dB re 1 pPa
(rms) threshold is applicable.

Level A harassment for non-explosive
sources—NMFS’ Technical Guidance
for Assessing the Effects of
Anthropogenic Sound on Marine
Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive). The components of
Mayflower’s planned activity includes
the use of impulsive sources.

Predicted distances to Level A
harassment isopleths, which vary based
on marine mammal functional hearing
groups were calculated. The updated
acoustic thresholds for impulsive
sounds (such as HRG survey equipment)
contained in the Technical Guidance
(NMFS, 2018) were presented as dual
metric acoustic thresholds using both
cumulative sound exposure level
(SELcum) and peak sound pressure level
metrics. As dual metrics, NMFS
considers onset of PTS (Level A
harassment) to have occurred when
either one of the two metrics is
exceeded (i.e., metric resulting in the
largest isopleth). The SEL.um metric
considers both level and duration of
exposure, as well as auditory weighting
functions by marine mammal hearing
group.

These thresholds are provided in
Table 3 below. The references, analysis,
and methodology used in the
development of the thresholds are
described in NMFS 2018 Technical
Guidance, which may be accessed at:
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-acoustic-technical-guidance.


http://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
http://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
http://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-acoustic-technical-guidance
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
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TABLE 3—THRESHOLDS IDENTIFYING THE ONSET OF PERMANENT THRESHOLD SHIFT

Hearing group

PTS Onset acoustic thresholds *
(received level)

Impulsive

Non-impulsive

Low-Frequency (LF) Cetaceans ...................
Mid-Frequency (MF) Cetaceans .....
High-Frequency (HF) Cetaceans
Phocid Pinnipeds (PW) (Underwater) ..
Otariid Pinnipeds (OW) (Underwater)

Cell 1: ka,ﬂat.’ 219 dB, LE,LF,24h-' 183 dB
Cell 3: kayﬂat.‘ 230 dB; LE,MF,24h-' 185 dB ...
Cell 5: ka,ﬂat.’ 202 dB, LE,HF,24h-’ 155 dB, .
Cell 7: Lpk,flat- 218 dB; LE,PW,24h-' 185dB ...
Cell 9: ka,ﬂat.’ 232 dB, LE,OW,24h-' 203 dB

Cell 2: LE,LF,24h-' 199 dB.
Cell 4: LE,MF,24h-' 198 dB.
Cell 6: LE,HF,24h-’ 173 dB.
Cell 8: LE,PW,24h-' 201 dB.
Cell 10: LE,OW,24h-’ 219 dB.

*Dual metric acoustic thresholds for impulsive sounds: Use whichever results in the largest isopleth for calculating PTS onset. If a non-impul-
sive sound has the potential of exceeding the peak sound pressure level thresholds associated with impulsive sounds, these thresholds should

also be considered.

Note: Peak sound pressure (Lyk) has a reference value of 1 uPa, and cumulative sound exposure level (Lg) has a reference value of 1uPa?s.
In this Table, thresholds are abbreviated to reflect American National Standards Institute standards (ANSI 2013). However, peak sound pressure
is defined by ANSI as incorporating frequency weighting, which is not the intent for this Technical Guidance. Hence, the subscript “flat” is being
included to indicate peak sound pressure should be flat weighted or unweighted within the generalized hearing range. The subscript associated
with cumulative sound exposure level thresholds indicates the designated marine mammal auditory weighting function (LF, MF, and HF
cetaceans, and PW and OW pinnipeds) and that the recommended accumulation period is 24 hours. The cumulative sound exposure level
thresholds could be exceeded in a multitude of ways (i.e., varying exposure levels and durations, duty cycle). When possible, it is valuable for
action proponents to indicate the conditions under which these acoustic thresholds will be exceeded.

Ensonified Area

Here, we describe operational and
environmental parameters of the activity
that will feed into identifying the area
ensonified above the acoustic
thresholds, which include source levels
and transmission loss coefficient.

The planned survey entails the use of
HRG equipment. The distance to the
isopleth corresponding to the threshold
for Level B harassment was calculated
for all HRG equipment with the
potential to result in harassment of
marine mammals. NMFS has developed
methodology for determining the rms
sound pressure level (SPL,ms) at the 160-
dB isopleth for the purposes of
estimating take by Level B harassment
resulting from exposure to HRG survey
equipment (NMFS, 2019). This
methodology incorporates frequency
and some directionality to refine
estimated ensonified zones. Mayflower
used the methods specified in the
interim methodology (NMFS, 2019). The
Level B harassment zone for the
Innomar parametric sub-bottom profiler
was calculated using this methodology,
with additional modifications to
account for energy emitted outside of
the primary beam of the source. For
sources that operate with different beam
widths, the maximum beam width was
used. The lowest frequency of the
source was used when calculating the
absorption coefficient. The formulas

used to apply the methodology are
described in detail in Appendix B of the
IHA application.

NMEFS considers the data provided by
Crocker and Fratantonio (2016) to
represent the best available information
on source levels associated with HRG
equipment and therefore recommends
that source levels provided by Crocker
and Fratantonio (2016) be incorporated
in the method described above to
estimate isopleth distances to the Level
B harassment threshold. In cases when
the source level for a specific type of
HRG equipment is not provided in
Crocker and Fratantonio (2016), NMFS
recommends that either the source
levels provided by the manufacturer be
used, or, in instances where source
levels provided by the manufacturer are
unavailable or unreliable, a proxy from
Crocker and Fratantonio (2016) be used
instead. Table 1 shows the HRG
equipment types that may be used
during the planned surveys and the
sound levels associated with those HRG
equipment types. Tables 2 and 4 of
Appendix B in the IHA application
shows the literature sources for the
sound source levels that are shown in
Table 1 and that were incorporated into
the modeling of Level B isopleth
distances to the Level B harassment
threshold.

Results of modeling using the
methodology described above indicated

that, of the HRG survey equipment
planned for use by Mayflower that has
the potential to result in harassment of
marine mammals, sound produced by
the Geomarine Geo-Spark 400 tip
sparker would propagate furthest to the
Level B harassment threshold (Table 4);
therefore, for the purposes of the
exposure analysis, it was assumed the
Geomarine Geo-Spark 400 tip sparker
would be active during the entire
duration of the surveys. Thus the
distance to the isopleth corresponding
to the threshold for Level B harassment
for the Geomarine Geo-Spark 400 tip
sparker (estimated at 141 m; Table 4)
was used as the basis of the take
calculation for all marine mammals.
Note that this results in a conservative
estimate of the total ensonified area
resulting from the planned activities as
Mayflower may not operate the
Geomarine Geo-Spark 400 tip sparker
during the entire planned survey, and
for any survey segments in which it is
not ultimately operated, the distance to
the Level B harassment threshold would
be less than 141 m (Table 4). However,
as Mayflower cannot predict the precise
number of survey days that will require
the use of the Geomarine Geo-Spark 400
tip sparker, it was assumed that it
would be operated during the entire
duration of the planned surveys.
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TABLE 4—MODELED RADIAL DISTANCES FROM HRG SURVEY EQUIPMENT TO ISOPLETHS CORRESPONDING TO LEVEL A

AND LEVEL B HARASSMENT THRESHOLDS

Radial distance to Level A harassment threshold Radial
(m)* distance to
Level B har-
assment
Sound source Low Mid High Phocid Thr&s]l)wold
frequency frequency frequency pinnipeds
cetaceans cetaceans cetaceans (underwater) All marine
mammals
Innomar SES-2000 Medium-100 Parametric ...........cccc...... <1 <1 60 <1 116
Edgetech 2000-DSS ... <1 <1 3 <1 5
Geomarine Geo-Spark 400 tip sparker (800 Joules) .......... <1 <1 8 <1 141

* Distances to the Level A harassment threshold based on the larger of the dual criteria (peak SPL and SELqym) are shown. For all sources the
SEL.um metric resulted in larger isopleth distances.

Predicted distances to Level A
harassment isopleths, which vary based
on marine mammal functional hearing
groups (Table 3), were also calculated.
The updated acoustic thresholds for
impulsive sounds (such as HRG survey
equipment) contained in the Technical
Guidance (NMFS, 2018) were presented
as dual metric acoustic thresholds using
both cumulative sound exposure level
(SELcum) and peak sound pressure level
metrics. As dual metrics, NMFS
considers onset of PTS (Level A
harassment) to have occurred when
either one of the two metrics is
exceeded (i.e., the metric resulting in
the largest isopleth). The SELcym metric
considers both level and duration of
exposure, as well as auditory weighting
functions by marine mammal hearing
group.

Modeling of distances to isopleths
corresponding to the Level A
harassment threshold was performed for
all types of HRG equipment planned for
use with the potential to result in
harassment of marine mammals.
Mayflower used a new model developed
by JASCO to calculate distances to Level
A harassment isopleths based on both
the peak SPL and the SEL.um metric. For
the peak SPL metric, the model is a
series of equations that accounts for
both seawater absorption and HRG
equipment beam patterns (for all HRG
sources with beam widths larger than
90°, it was assumed these sources were
omnidirectional). For the SEL..m» metric,
a model was developed that accounts
for the hearing sensitivity of the marine
mammal group, seawater absorption,
and beam width for downwards-facing
transducers. Details of the modeling
methodology for both the peak SPL and
SELcum metrics are provided in
Appendix A of the IHA application.
This model entails the following steps:

1. Weighted broadband source levels
were calculated by assuming a flat
spectrum between the source minimum

and maximum frequency, weighted the
spectrum according to the marine
mammal hearing group weighting
function (NMFS 2018), and summed
across frequency;

2. Propagation loss was modeled as a
function of oblique range;

3. Per-pulse SEL was modeled for a
stationary receiver at a fixed distance off
a straight survey line, using a vessel
transit speed of 3.5 knots and source-
specific pulse length and repetition rate.
The off-line distance is referred to as the
closest point of approach (CPA) and was
performed for CPA distances between 1
m and 10 km. The survey line length
was modeled as 10 km long (analysis
showed longer survey lines increased
SEL by a negligible amount). SEL is
calculated as SPL + 10 log;o T/15 dB,
where T is the pulse duration;

4. The SEL for each survey line was
calculated to produce curves of
weighted SEL as a function of CPA
distance; and

5. The curves from Step 4 above were
used to estimate the CPA distance to the
impact criteria.

We note that in the modeling methods
described above and in Appendix A of
the IHA application, sources that
operate with a repetition rate greater
than 10 Hz were assessed with the non-
impulsive (intermittent) source criteria
while sources with a repetition rate
equal to or less than 10 Hz were
assessed with the impulsive source
criteria. NMFS does not necessarily
agree with this step in the modeling
assessment, which results in nearly all
HRG sources being classified as
impulsive; however, we note that the
classification of the majority of HRG
sources as impulsive results in more
conservative modeling results. Thus, we
have assessed the potential for Level A
harassment to result from the planned
activities based on the modeled Level A
zones with the acknowledgement that
these zones are likely conservative.

Modeled isopleth distances to Level A
harassment thresholds for all types of
HRG equipment and all marine mammal
functional hearing groups are shown in
Table 4. The dual criteria (peak SPL and
SELcum) were applied to all HRG sources
using the modeling methodology as
described above, and the largest isopleth
distances for each functional hearing
group were then carried forward in the
exposure analysis to be conservative.
For all HRG sources, the SEL.um metric
resulted in larger isopleth distances.
Distances to the Level A harassment
threshold based on the larger of the dual
criteria (peak SPL and SEL.um) are
shown in Table 4.

Modeled distances to isopleths
corresponding to the Level A
harassment threshold are very small (<1
m) for three of the four marine mammal
functional hearing groups that may be
impacted by the planned activities (i.e.,
low frequency and mid frequency
cetaceans, and phocid pinnipeds; see
Table 4). Based on the very small Level
A harassment zones for these functional
hearing groups, the potential for species
within these functional hearing groups
to be taken by Level A harassment is
considered so low as to be discountable.
For harbor porpoises (a high frequency
specialist), the largest modeled distance
to the Level A harassment threshold for
the high frequency functional hearing
group was 60 m (Table 4). However, as
noted above, modeled distances to
isopleths corresponding to the Level A
harassment threshold are assumed to be
conservative. Further, the Innomar
source uses a very narrow beam width
(two degrees) and the distances to the
Level A harassment isopleths are eight
meters or less for the other two sources.
Level A harassment would also be more
likely to occur at close approach to the
sound source or as a result of longer
duration exposure to the sound source,
and mitigation measures—including a
100-m exclusion zone for harbor
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porpoises—are expected to minimize
the potential for close approach or
longer duration exposure to active HRG
sources. In addition, harbor porpoises
are a notoriously shy species which is
known to avoid vessels, and would also
be expected to avoid a sound source
prior to that source reaching a level that
would result in injury (Level A
harassment). Therefore, we have
determined that the potential for take by
Level A harassment of harbor porpoises
is so low as to be discountable. As
NMEFS has determined that the
likelihood of take of any marine
mammals in the form of Level A
harassment occurring as a result of the
planned surveys is so low as to be
discountable, we therefore have not
authorized the take by Level A
harassment of any marine mammals.

Marine Mammal Occurrence

In this section we provide the
information about the presence, density,
or group dynamics of marine mammals
that will inform the take calculations.

The habitat-based density models
produced by the Duke University
Marine Geospatial Ecology Laboratory
(Roberts et al., 2016, 2017, 2018)
represent the best available information
regarding marine mammal densities in
the planned survey area. The density
data presented by Roberts et al. (2016,

2017, 2018) incorporates aerial and
shipboard line-transect survey data from
NMEFS and other organizations and
incorporates data from 8 physiographic
and 16 dynamic oceanographic and
biological covariates, and controls for
the influence of sea state, group size,
availability bias, and perception bias on
the probability of making a sighting.
These density models were originally
developed for all cetacean taxa in the
U.S. Atlantic (Roberts et al., 2016). In
subsequent years, certain models have
been updated on the basis of additional
data as well as certain methodological
improvements. Our evaluation of the
changes leads to a conclusion that these
represent the best scientific evidence
available. More information, including
the model results and supplementary
information for each model, is available
online at seamap.env.duke.edu/models/
Duke-EC-GOM-2015/. Marine mammal
density estimates in the project area
(animals/km2) were obtained using
these model results (Roberts et al., 2016,
2017, 2018). The updated models
incorporate additional sighting data,
including sightings from the NOAA
Atlantic Marine Assessment Program for
Protected Species (AMAPPS) surveys
from 2010-2014 (NEFSC & SEFSC,
2011, 2012, 2014a, 2014b, 2015, 2016).
For the exposure analysis, density
data from Roberts et al. (2016, 2017,

2018) were mapped using a geographic
information system (GIS). These data
provide abundance estimates for species
or species guilds within 10 km x 10 km
grid cells (100 km2) on a monthly or
annual basis, depending on the species.
In order to select a representative
sample of grid cells in and near the
Project Area, a 10-km wide perimeter
around the Lease Area and an 8-km
wide perimeter around the cable route
were created in GIS (ESRI 2017). The
perimeters were then used to select grid
cells near the Project Area containing
the most recent monthly or annual
estimates for each species in the Roberts
et al. (2016, 2017, 2018) data. The
average monthly abundance for each
species in each survey area (deep-water
and shallow-water) was calculated as
the mean value of the grid cells within
each survey portion in each month (July
through September), and then converted
for density (individuals/km?2) by
dividing by 100 km? (Tables 5 and 6).

Roberts et al. (2018) produced density
models for all seals and did not
differentiate by seal species. Because the
seasonality and habitat use by gray seals
roughly overlaps with that of harbor
seals in the survey areas, it was assumed
that modeled takes of seals could occur
to either of the respective species, thus
the total number of modeled takes for
seals was applied to each species.

TABLE 5—AVERAGE MONTHLY DENSITIES FOR SPECIES IN THE LEASE AREA AND DEEP-WATER SECTION OF THE CABLE

ROUTE

Estimated monthly density
(individuals/km?)

Species
July August September
FIN WG ettt sttt bbbttt na et et 0.0033 0.0029 0.0025
Humpback whale 0.0011 0.0005 0.0011
Minke whale .........cccccooeennne. 0.0010 0.0007 0.0008
North Atlantic right whale .... 0.0000 0.0000 0.0000
Seiwhale ......ccccooviiiiinns 0.0001 0.0000 0.0001
Atlantic white-sided dolphin .... 0.0446 0.0243 0.0246
Bottlenose dolphin .................. 0.0516 0.0396 0.0494
| = U oo gl oo oo} 7= XSRS 0.0125 0.0114 0.0093
PIlOt WHEIE ... r e ne s 0.0066 0.0066 0.0066
Risso’s dolphin .... 0.0005 0.0009 0.0007
Common dolphin . 0.0614 0.1069 0.1711
Sperm whale .........cccceene. 0.0004 0.0004 0.0002
Seals (NArDOT AN GrAY) ..eeoueeiieeriiieieeee ettt ettt b e et a e s s neeniee e 0.0061 0.0033 0.0040

TABLE 6—AVERAGE MONTHLY DENSITIES FOR SPECIES IN THE SHALLOW-WATER SECTION OF THE CABLE ROUTE

Estimated monthly density
(individuals/km?)

Species
July August September
AT T [ SRR 0.0003 0.0003 0.0003
Humpback whale 0.0001 0.0000 0.0001
Minke whale .........ccccoeennne. 0.0000 0.0000 0.0000
North Atlantic right whale .... 0.0000 0.0000 0.0000
Seiwhale ......ccoeviveiiiiiies 0.0000 0.0000 0.0000
Atlantic white-sided dOIPhiIN ..o 0.0006 0.0005 0.0008
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TABLE 6—AVERAGE MONTHLY DENSITIES FOR SPECIES IN THE SHALLOW-WATER SECTION OF THE CABLE ROUTE—

Continued

Estimated monthly density
(individuals/km?2)

Species
July August September
Bottlenose dOIPNIN ... e e 0.4199 0.3211 0.3077
Harbor porpoise ..... 0.0023 0.0037 0.0036
Pilot whale .......... 0.0000 0.0000 0.0000
Risso’s dolphin .... 0.0000 0.0000 0.0000
Common dolphin .... 0.0002 0.0006 0.0009
Sperm whale ........ccccceeen. 0.0000 0.0000 0.0000
Seals (NArDOr @NA GrAY) ...oveieeriiiieieei ettt r et eesae et 0.0281 0.0120 0.0245

Take Calculation and Estimation

Here we describe how the information
provided above is brought together to
produce a quantitative take estimate.

In order to estimate the number of
marine mammals predicted to be
exposed to sound levels that would
result in harassment, radial distances to
predicted isopleths corresponding to
harassment thresholds are calculated, as
described above. Those distances are
then used to calculate the area(s) around
the HRG survey equipment predicted to
be ensonified to sound levels that
exceed harassment thresholds. The area
estimated to be ensonified to relevant
thresholds in a single day is then
calculated, based on areas predicted to
be ensonified around the HRG survey
equipment and the estimated trackline
distance traveled per day by the survey
vessel. Mayflower estimates that the
survey vessel in the Lease Area and
deep-water sections of the cable route
will achieve a maximum daily trackline
of 110 km per day and the survey
vessels in the shallow-water section of
the cable route will achieve a maximum
of 55 km per day during planned HRG

surveys. This distance accounts for
survey vessels traveling at roughly 3
knots and accounts for non-active
survey periods.

Based on the maximum estimated
distance to the Level B harassment
threshold of 141 m (Table 4) and the
maximum estimated daily track line
distance of 110 km, an area of 31.1 km?
would be ensonified to the Level B
harassment threshold each day in the
Lease Area and deep-water section of
the cable route during Mayflower’s
planned surveys. During 90 days of
anticipated survey activity over the
three month period (July through
September), approximately 30 days of
survey activity are expected each
month, for an average of 933 km?2
ensonified to the Level B harassment
threshold in the Lease Area and deep-
water section of the cable route each
month of survey activities.

Similarly, based on the maximum
estimated distance to the Level B
harassment threshold of 141 m (Table 4)
and the maximum estimated daily track
line distance of 55 km, an area of 15.6
km?2 would be ensonified to the Level B

harassment threshold each day in the
shallow-water section of the cable route.
During 125 days of anticipated survey
activity over the three month period
(July through September),
approximately 41.7 days of survey
activity (split among two vessels) are
expected each month, for an average of
650 km?2 ensonified to the Level B
harassment threshold in the shallow-
water section of the cable route each
month of survey activities.

As described above, this is a
conservative estimate as it assumes the
HRG sources that result in the greatest
isopleth distances to the Level B
harassment threshold would be
operated at all times during all 215
vessel days.

The estimated numbers of marine
mammals that may be taken by Level B
harassment were calculated by
multiplying the monthly density for
each species in each survey area (Tables
5 and 6) by the respective monthly
ensonified area within each survey
section. The results were then summed
to determine the total estimated take
(Table 7).

TABLE 7—TOTAL NUMBERS OF AUTHORIZED INCIDENTAL TAKES OF MARINE MAMMALS AND TAKES AS A PERCENTAGE OF

POPULATION
Calculated take Total
by survey region Total : :
calculated Authorized At:tkhgsr'éed ir?gtt:r?élezsgf
Species Lease area Shallow- takes by takes by Level Level By take as a
and deep- water Level B A harassment harassment b ercentage of
water cable cable harassment P o ulati%na
route route pop
Fin whale ....oocooiiiiiicceceeee 8.3 0.6 8.9 0 9 0.3
Humpback whale ... 2.9 0.2 3.1 0 4 0.2
Minke whale ........cccooviiininiiiincee 3.4 0.2 3.6 0 4 0.1
North Atlantic right whale ......................... 0.9 0 0.9 0 c3 0.8
Seiwhale ......ccoocoviiiiiiiine 0.3 0 0.3 0 c2 0.4
Atlantic white-sided dolphin 109.3 14 110.7 0 111 0.1
Bottlenose dolphin .........cccocoeiiiiiiiiiens 131.0 680.4 811.5 0 812 1.0
Harbor porpoise 36.4 7 43.4 0 44 0.1
Pilot whale ........... 18.4 0 18.4 0 19 0.1
Risso’s dolphin ....... 1.7 0 1.7 0 bg 0.1
Common dolphin .... 316.5 1.1 317.6 0 318 0.3
Sperm whale ........ccoeeviiiiiiiiiiieeeee 0.8 0 0.8 0 c2 <0.01
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TABLE 7—TOTAL NUMBERS OF AUTHORIZED INCIDENTAL TAKES OF MARINE MAMMALS AND TAKES AS A PERCENTAGE OF

PopPuLATION—Continued

Calculated take Total
by survey region Total : .
calculated Authorized At:tli‘eosr'éed ir?gttahrg)é:::gf
Species Lease area Shallow- takes by takes by Level Level By take as a
and deep- water Level B A harassment harassment b ercentage of
water cable cable harassment P oo &
route route population
Seals (harbor and gray) ........ccceeeevereenee. 40.4 152.8 193.2 0 194 0.7

aCalculations of percentage of stock taken are based on the best available abundance estimate as shown in Table 2. In most cases the best
available abundance estimate is provided by Roberts et al. (2016, 2017, 2018), when available, to maintain consistency with density estimates
derived from Roberts et al. (2016, 2017, 2018). For bottlenose dolphins and seals, Roberts et al. (2016, 2017, 2018) provides only a single abun-
dance estimate and does not provide abundance estimates at the stock or species level (respectively), so the abundance estimate used to esti-
mate percentage of stock taken for bottlenose dolphins is derived from NMFS SARs (Hayes et al., 2019). For seals, NMFS proposes to authorize
194 takes of seals as a guild by Level B harassment and assumes take could occur to either species. For the purposes of estimating percentage
of stock taken, the NMFS SARs abundance estimate for gray seals was used as the abundance of gray seals is lower than that of harbor seals

(Hayes et al., 2019).

b Authorized take equal to calculated take rounded up to next integer, or mean group size.
¢ Authorized take increased to mean group size (Palka et al., 2017; Kraus et al., 2016).

Using the take methodology approach
described above, the take estimates for
Risso’s dolphin, sei whale, North
Atlantic right whale, and sperm whale
were less than the average group sizes
estimated for these species (Table 7).
However, information on the social
structures of these species indicates
these species are likely to be
encountered in groups. Therefore it is
reasonable to conservatively assume
that one group of each of these species
will be taken during the planned survey.
We have therefore authorized the take of
the average group size for these species
to account for the possibility that the
planned survey encounters a group of
either of these species (Table 7).

As described above, NMFS has
determined that the likelihood of take of
any marine mammals in the form of
Level A harassment occurring as a result
of the planned surveys is so low as to
be discountable; therefore, we have not
authorized take of any marine mammals
by Level A harassment.

Mitigation

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to the
activity, and other means of effecting
the least practicable impact on the
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
the species or stock for taking for certain
subsistence uses (latter not applicable
for this action). NMFS regulations
require applicants for incidental take
authorizations to include information
about the availability and feasibility
(economic and technological) of
equipment, methods, and manner of
conducting the activity or other means

of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)).

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat. This considers
the nature of the potential adverse
impact being mitigated (likelihood,
scope, range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
likelihood of effective implementation
(probability implemented as planned);
and

(2) the practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Mitigation Measures

NMFS has required the following

mitigation measures be implemented

during Mayflower’s planned marine site
characterization surveys.

Marine Mammal Exclusion Zones,
Buffer Zone and Monitoring Zone

Marine mammal exclusion zones (EZ)
must be established around the HRG
survey equipment and monitored by

protected species observers (PSO)
during HRG surveys as follows:

e A 500-m EZ is required for North
Atlantic right whales; and

e A 100-m EZ is required for all other
marine mammals (with the exception of
certain small dolphin species and
pinnipeds specified below).

If a marine mammal is detected
approaching or entering the EZs during
the planned survey, the vessel operator
m