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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 9
[Docket ID: FSA-2020-0004]

Notice of Funding Availability;
Coronavirus Food Assistance Program
(CFAP) Additional Eligible
Commodities

AGENCY: Office of the Secretary, USDA.

ACTION: Notification of funding
availability.

SUMMARY: The Coronavirus Food
Assistance Program (CFAP) helps
agricultural producers impacted by the
effects of the COVID-19 outbreak. As
provided in the CFAP regulation, this
document announces additional
commodities that have been determined
to be eligible for CFAP assistance.
USDA carefully reviewed the additional
information provided in the comments
to develop the list of additional
commodities. Additional review is
ongoing, which will result in a
subsequent announcement.

DATES: Effective: July 10, 2020.

FOR FURTHER INFORMATION CONTACT:
William L. Beam, telephone (202) 720—
3175; email Bill. Beam@usda.gov.
Persons with disabilities or who require
alternative means for communication
should contact the USDA Target Center
at (202) 720-2600.

SUPPLEMENTARY INFORMATION: The
Coronavirus Food Assistance Program
(CFAP) helps agricultural producers
impacted by the effects of the COVID—
19 outbreak. The CFAP regulations are
in 7 CFR part 9. The CFAP regulations
provide the general eligibility
requirements, the application process,
and payment calculation information.
The CFAP rule was published in the
Federal Register on May 21, 2020 (85
FR 30825-30835) and a correction
published in the Federal Register on
June 12, 2020 (85 FR 35799-35800).

This document announces additional
agricultural commodities that are
eligible for CFAP and the payment rates
for each commodity. In the interest of
announcing additional commodities as
eligible for CFAP as quickly as possible,
to ensure that eligible producers can
apply for and receive their payments as
soon as possible, we are issuing more
than one document in response to the
comments. This document includes
those commodities for which we could
make decisions quickly. For other
commodities, we are reviewing
additional information and will provide
the responses to the comments on those
commodities in a subsequent
announcement. Our goal is also to make
the subsequent announcement as soon
after the publication of this document as
possible.

USDA requested information to
evaluate whether additional
commodities suffered losses that should
result in eligibility for CFAP. The CFAP
notification that requested information
from the public for additional
commodities that suffered losses was
published in the Federal Register on
May 22, 2020 (85 FR 31062—-31065) and
a correction was published on June 12,
2020, (85 FR 30812). USDA specifically
requested information in order to
evaluate whether additional
commodities suffered losses that should
result in eligibility for CFAP. Comments
were submitted through June 22, 2020,
and USDA continues to review the
information provided in the comments.
USDA received a total of 1,740
comments. At the time of this document
USDA had reviewed about half of the
comments received. To expedite
payment to growers, USDA is making
recommendations for payment in this
document based on this subset of
comments and further review of market
news data. Additional commodities, if
they meet eligibility criteria, would be
added later.

Comment: Individuals and
organizations requested that a number
of commodities be added to the list of
eligible specialty crops. Commenters
stated that these commodities
experienced price decreases as much as
other commodities originally included
in the final rule and should be added to
the list of eligible commodities to
receive payments. Other commenters
mentioned that certain commodities
could benefit even when no price

decrease was identified because they
were affected by market chain
disruptions. Some comments included
sufficient data for USDA to make a
determination. USDA reviewed Market
News data and found data for some
commodities listed by commenters.
Accordingly, we are adding the
following commodities, based on
comments and Market News data:
Alfalfa Sprouts, Anise, Arugula, Basil,
Bean Sprouts, Beets, Blackberries,
Brussel Sprouts, Celeriac (celery root),
Chives, Cilantro, Coconuts, Collard
Greens, Dandelion Greens, Greens
(others not listed separately), Guava,
Kale Greens, Lettuce Boston, Lettuce
Green Leaf, Lettuce Lolla Rossa, Lettuce
Oak Leaf Green, Lettuce Oak Leaf Red,
Lettuce Red Leaf, Marjoram, Mint,
Mustard, Okra, Oregano, Parsnips,
Passion Fruit, Peas Green, Pineapples,
Pistachios, Radicchio, Rosemary, Sage,
Savory, Sorrel, Sugarcane (table), Swiss
Chard, Thyme, Turnip Tops Green.

Response: We carefully analyzed the
Market News data for the requested
commodities that we evaluated and
have determined that these additional
commodities are eligible for CFAP, as
requested by the commenters. The table
below at the end of this document
provides the payment rates by
commodity.

Comment: A few commenters stated
that USDA had miscalculated price
decreases for commodities such as
blueberries. The commenter ran the
market news reports and came up with
a different conclusion than the original
data included in the May 21, 2020, final
rule. Commenters also provided
additional industry price information
for potatoes and apples and requested
that potatoes be separated between
fresh, fresh russet, processed, and seed
potatoes.

Response: While running reports for
the new commodities requested, USDA
found some inconsistencies in data
points. USDA is correcting the
regulation in 7 CFR part 9 in a final rule
correction published in the Federal
Register to eliminate these errors by
adding eligibility for 5 commodities
under sales losses. The commodities
are: Blueberries, garlic, raspberries,
tangerines and taro.

While doing this review USDA also
found that two commodities no longer
qualify for the sales losses category and
is deleting their availability for this
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category. The two commodities are:
peaches and rhubarb. The corrected
payment rates for these commodities are
listed in the rule correction.

USDA also reviewed commenters
information on apples and potatoes,

including separating potatoes into fresh,
processed, and seed. USDA agrees with
commenters data and is providing
corrected payment rates for these
commodities in the rule correction.
USDA is also correcting payment rates

[By commodity]

for apples, artichokes, asparagus,
blueberries, cantaloupes, cucumbers,

garlic, kiwifruit, mushrooms, papaya,
peaches, potatoes, raspberries, rhubarb,
tangerines, and taro in the rule.

PAYMENT RATES FOR SPECIALTY CROPS

Commodity

CARES Act payment
rate for sales losses
($/1b)

CARES Act payment
rate for product that left
the farm but spoiled due

to loss of marketing

channel

($/1b)

CCC payment rate
(g/lb)

Alfalfa Sprouts
Anise ..............
Arugula ..
Basil ...............
Bean Sprouts .
Beets ..............
Blackberries .......
Brussels Sprouts .........
Celeriac (Celery Root) ...
Chives ...coocovevviveeen.
Cilantro ........
Coconuts ........
Collard Greens ...
Dandelion Greens ..........
Greens (others not listed
GUAVA .eeeeeeeeeee e
Kale Greens ...
Lettuce, Boston ........
Lettuce, Green Leaf ....
Lettuce, Lolla Rossa ......
Lettuce, Oak Leaf—Green ....
Lettuce, Oak Leaf—Red ....
Lettuce, Red Leaf ..........
Marjoram ............

Mint .............

Mustard .
Okra .........
Oregano ......
Parsnips ......
Passion Fruit ..
Peas Green ....
Pineapples .....
Pistachios ....
Radicchio ....
Rosemary ....
Sage ...........
Savory ...
Sorrel .veevceeenns
Sugarcane, table
Swiss Chard .......
Thyme ............
Turnip Tops Greens

$8.14
0.81
4.64
1.65
0.26
0.30
2.1
0.34
0.52
1.32
0.23
0.25
0.21
0.26
0.16
1.73
0.22
0.34
0.60
1.69
1.69
1.69
0.60
1.42
7.47
0.21
0.46
1.22
0.40
3.21
0.36
0.23
0.74
0.72
2.60
3.06
0.62
2.85
0.14
0.25
2.63
0.19

$1.59
0.16
0.91
0.32
0.05
0.06
0.41
0.07
0.10
0.26
0.05
0.05
0.04
0.05
0.03
0.34
0.04
0.07
0.12
0.33
0.33
0.33
0.12
0.28
1.46
0.04
0.09
0.24
0.08
0.63
0.07
0.04
0.14
0.14
0.51
0.60
0.12
0.56
0.03
0.05
0.51
0.04
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The complete list of all eligible
specialty crops and payment rates is
available at https://www.farmers.gov/
cfap/specialty. USDA is still evaluating
comments and will issue another
document with additional
determinations and payment rates.

The correction in the payment rates
and the resulting changes in the
eligibility for specific types of payments
per commodity will not change CFAP
costs.

Stephen L. Censky,

Vice Chairman, Commodity Credit
Corporation, and Deputy Secretary, U.S.
Department of Agriculture.

[FR Doc. 2020-14854 Filed 7-9-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 956

[Doc. No. AMS-SC-19-0115; SC20-956-1
FR]

Sweet Onions Grown in Walla Walla
Valley of Southeast Washington and
Northeast Oregon; Increased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Walla Walla
Sweet Onion Marketing Committee
(Committee) to increase the assessment
rate established for the 2020 and
subsequent fiscal periods. The
assessment rate will remain in effect
indefinitely unless modified,
suspended, or terminated.
DATES: Effective August 10, 2020.
FOR FURTHER INFORMATION CONTACT:
Barry Broadbent, Senior Marketing
Specialist, or Gary Olson, Regional
Director, Northwest Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (503) 326—
2724 or Email: Barry.Broadbent@
usda.gov or GaryD.Olson@usda.gov.
Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.
SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,

implements an amendment to
regulations issued to carry out a
marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Agreement and Order No.
956, as amended (7 CFR part 956),
regulating the handling of sweet onions
grown in the Walla Walla Valley of
Southeast Washington and Northeast
Oregon. Part 956 (referred to as the
“Order”’) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of producers
and handlers of Walla Walla sweet
onions operating within the production
area, and a public member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This rule falls within
a category of regulatory actions that the
Office of Management and Budget
(OMB) exempted from Executive Order
12866 review. Additionally, because
this rule does not meet the definition of
a significant regulatory action, it does
not trigger the requirements contained
in Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs”” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Order now in effect,
Walla Walla sweet onion handlers are
subject to assessments. Funds to
administer the Order are derived from
such assessments. It is intended that the
assessment rate be applicable to all
assessable Walla Walla sweet onions for
the 2020 fiscal period and continue
until amended, suspended, or
terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA’s ruling on the petition,
provided an action is filed no later than

20 days after the date of the entry of the
ruling.

This final rule increases the
assessment rate from $0.10 per 50-
pound bag or equivalent, the rate that
was established for the 2017 and
subsequent fiscal periods, to $0.15 per
50-pound bag or equivalent of Walla
Walla sweet onions handled for the
2020 and subsequent fiscal periods.

The Order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are in a position to formulate an
appropriate budget and assessment rate.
The assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2017 and subsequent fiscal
periods, the Committee recommended,
and USDA approved, an assessment rate
of $0.10 per 50-pound bag or equivalent
of Walla Walla sweet onions handled.
That assessment rate continued in effect
from fiscal period to fiscal period until
modified, suspended, or terminated by
USDA upon recommendation and
information submitted by the
Committee or other information
available to USDA.

The Committee met on February 13,
2020 and unanimously recommended
expenditures of $84,200 and an
assessment rate of $0.15 per 50-pound
bag or equivalent of Walla Walla sweet
onions handled for the 2020 and
subsequent fiscal periods. In
comparison, last fiscal period’s
budgeted expenditures were $99,800.
The assessment rate of $0.15 is $0.05
higher than the rate previously in effect.
The Committee recommended
increasing the assessment rate to
provide sufficient income, along with
interest income and reserve funds, to
cover all of the Committee’s budgeted
expenses for the 2020 fiscal period.
Funds in the reserve are expected to be
$104,377 at the end of the 2020 fiscal
period, which is within the Order’s
requirement of no more than
approximately two fiscal period’s
budgeted expenses.

The major expenditures
recommended by the Committee for the
2020 fiscal period include $47,400 for
administrative, $26,000 for promotions,
$5,000 for travel, $5,000 for research,
and $800 for miscellaneous expenses.
Budgeted expenses for these items in
2019 were $47,400, $41,600, $5,000,
$5,000, and $800 respectively.
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The Committee derived the
recommended assessment rate by
considering anticipated expenses, an
estimated crop of 389,952 50-pound
bags or equivalents of Walla Walla
sweet onions, and the amount of funds
available in the authorized reserve.
Income derived from handler
assessments, calculated at $58,493
(389,952 50-pound bags or equivalent x
$0.15 assessment rate), along with
interest income and funds from the
Committee’s authorized reserve, will be
adequate to cover budgeted expenses of
$84,200.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each fiscal period to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2020 budget and those for
subsequent fiscal periods will be
reviewed and, as appropriate, approved
by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 15 producers
of Walla Walla sweet onions in the
regulated area and approximately 11
handlers of Walla Walla sweet onions

who are subject to regulation under the
Order. Small agricultural producers are
defined by the Small Business
Administration (SBA) as those having
annual receipts of less than $1,000,000,
and small agricultural service firms
have been defined as those whose
annual receipts are less than
$30,000,000 (13 CFR 121.201).

According to the National
Agricultural Statistics Service (NASS),
the national average producer price for
non-storage onions for the 2011-2015
marketing years ranged from $15.10 to
$22.10 per hundredweight. The average
over those years was approximately
$18.30 per hundredweight, or $9.15 per
50-pound equivalent. NASS suspended
reporting of non-storage onion prices in
2015. With total production at 414,800
50-pound bags or equivalent for the
2019 season, and using the price range
from the 2011-2015 years for which
there is NASS data, the total 2019 farm
gate value of the Walla Walla sweet
onion crop could be estimated to be
between $6,264,688 and $9,168,848.
Dividing the crop value by the estimated
number of producers (15) yields an
estimated average receipt per producer
of between $417,646 and $611,257
which is well below the SBA threshold
for small producers.

USDA Market News reported free on
board (FOB) price of $1.00 per 50-pound
bag or equivalent of Walla Walla sweet
onions for the 2019 season. Multiplying
this FOB price by total 2019 shipments
of 414,880 50-pound bags or equivalent
results in an estimated gross value of
Walla Walla sweet onion shipments of
$8,712,480. Dividing this figure by the
number of handlers (11) yields
estimated average annual handler
receipts of $792,044, which is below the
SBA threshold for small agricultural
service firms. Therefore, using the above
data and assuming a normal
distribution, the majority of producers
and all of the handlers of Walla Walla
sweet onions may be classified as small
entities.

This rule increases the assessment
rate collected from handlers for the 2020
and subsequent fiscal periods from
$0.10 to $0.15 per 50-pound bag or
equivalent of Walla Walla sweet onions.
The Committee unanimously
recommended 2020 expenditures of
$84,200 and an assessment rate of $0.15
per 50-pound bag or equivalent of Walla
Walla sweet onions. The assessment rate
of $0.15 per 50-pound bag or equivalent
is $0.05 higher than the rate previously
in effect. The volume of assessable
Walla Walla sweet onions for the 2020
fiscal period is estimated at 393,953 50-
pound bags or equivalent. Thus, the
$0.15 per 50-pound bag or equivalent

rate should provide $58,493 in
assessment income (389,952 50-pound
bags or equivalent x $0.15 assessment
rate). Income derived from handler
assessments, along with interest income
and funds from the Committee’s
authorized reserve, will be adequate to
cover budgeted expenses.

The major expenditures
recommended by the Committee for the
2020 fiscal period include $47,400 for
administrative, $26,000 for promotions,
$5,000 for travel, $5,000 for research,
and $800 for miscellaneous expenses.
Budgeted expenses for these items in
2019 were $47,400, $41,600, $5,000,
$5,000, and $800 respectively.

In recent years, the Committee has
utilized its reserve funds to partially
fund its budget expenditures. The
Committee recommended increasing the
assessment rate to fully fund budgeted
expenditures without drawing down the
funds held in reserve too quickly. This
action will maintain the Committee’s
reserve balance at a level that the
Committee believes is appropriate and
is compliant with the provisions of the
Order.

Prior to arriving at this budget and
assessment rate the Committee
discussed various alternatives,
including maintaining the current
assessment rate of $0.10 per 50-pound
bag or equivalent rate and increasing the
assessment rate to a different amount.
However, the Committee determined
that the recommended assessment rate
will fully fund budgeted expenses and
avoid drawing down reserves at an
unsustainable rate.

This rule increases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
these costs are expected to be offset by
the benefits derived by the operation of
the Order.

The Committee’s meeting was widely
publicized throughout the Walla Walla
sweet onion industry. All interested
persons were invited to attend the
meeting and participate in Committee
deliberations on all issues. Like all
Committee meetings, the February 13,
2020, meeting was a public meeting,
and all entities, both large and small,
were able to express views on this issue.
Finally, interested persons were invited
to submit comments on this rule,
including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
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assigned OMB No. 0581-0178 Vegetable
and Specialty Crops. No changes in
those requirements will be necessary as
a result of this rule. Should any changes
become necessary, they would be
submitted to OMB for approval.

This rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
Walla Walla sweet onion handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on March 31, 2020 (85 FR
17768). Copies of the proposed rule
were also mailed or sent via email to all
Walla Walla sweet onion handlers. The
proposal was made available through
the internet by USDA and the Office of
the Federal Register. A 60-day comment
period ending June 1, 2020, was
provided for interested persons to
respond to the proposal. No comments
were received. Accordingly, no changes
will be made to the proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 956

Marketing agreements, Reporting and
recordkeeping requirements, Walla
Walla sweet onions.

For the reasons set forth in the
preamble, 7 CFR part 956 is amended as
follows:

PART 956—WALLA WALLA SWEET
ONIONS GROWN IN THE WALLA
WALLA VALLEY OF SOUTHEAST
WASHINGTON AND NORTHEAST
OREGON

m 1. The authority citation for 7 CFR
part 956 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 956.202 is revised to read
as follows:

§956.202 Assessment rate.

On and after January 1, 2020, an
assessment rate of $0.15 per 50-pound
bag or equivalent is established for
Walla Walla sweet onions.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-13502 Filed 7-9-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 985

[Doc. No. AMS-SC—-20-0029; SC20-985-2
FR]

Marketing Order Regulating the
Handling of Spearmint Oil Produced in
the Far West; Increased Assessment
Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This final rule implements a
recommendation from the Far West
Spearmint Oil Administrative
Committee (Committee) to increase the
assessment rate established for the
2020-2021 and subsequent marketing
years. The assessment rate will remain
in effect indefinitely unless modified,
suspended, or terminated.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Joshua Wilde, Marketing Specialist, or
Gary Olson, Regional Director,
Northwest Marketing Field Office,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (503) 326—
2055, Fax: (503) 326—7440, or Email:
Joshua.R.Wilde@usda.gov or
GaryD.Olson@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,

DC 20250-0237; Telephone: (202) 720-
2491, Fax: (202) 720-8938, or Email:
Richard.Lower@usda.gov.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This final rule is issued under
Marketing Order No. 985, as amended (7
CFR part 985), regulating the handling
of spearmint oil produced in the Far
West. Part 985 (referred to as the
“Order”) is effective under the
Agricultural Marketing Agreement Act
of 1937, as amended (7 U.S.C. 601-674),
hereinafter referred to as the “Act.” The
Committee locally administers the
Order and is comprised of spearmint oil
producers operating within the
production area, and a public member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This final rule falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’” (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Order now in effect,
Far West spearmint oil handlers are
subject to assessments. Funds to
administer the Order are obtained from
such assessments. The assessment rate
will be applicable to all assessable
spearmint oil for the 2020-2021
marketing year, and continue until
amended, suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c¢(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law
and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
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review USDA’s ruling on the petition,
provided an action is filed no later than
20 days after the date of the entry of the
ruling.

This final rule increases the
assessment rate from $0.10 per pound,
the rate that was established for the
2019-2020 marketing year, to $0.14 per
pound of Far West spearmint oil
handled for the 2020-2021 and
subsequent marketing years.

The Order provides authority for the
Committee, with the approval of USDA,
to formulate an annual budget of
expenses and collect assessments from
handlers to administer the program. The
members are familiar with the
Committee’s needs and with the costs of
goods and services in their local area
and are in a position to formulate an
appropriate budget and assessment rate.
The assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2019-2020 and subsequent
marketing years, the Committee
recommended, and USDA approved, an
assessment rate of $0.10 per pound of
Far West spearmint oil handled. That
assessment rate would continue in effect
from marketing year to marketing year
unless modified, suspended, or
terminated by USDA upon
recommendation and information
submitted by the Committee or other
information available to USDA.

The Committee met on February 26,
2020, and unanimously recommended
expenditures of $214,825 and an
assessment rate of $0.14 per pound of
Far West spearmint oil handled for the
2020-2021 and subsequent marketing
years. In comparison, the previous
year’s budgeted expenditures were
$272,850. The assessment rate of $0.14
is $0.04 higher than the $0.10 rate
currently in effect. The Committee
recommended the assessment rate
increase because expenditures have
exceeded assessment revenue in the
previous six marketing years and
financial reserves have been reduced to
approximately $87,468. The Committee
believes that drawing from reserves to
fund operations is not a sustainable
strategy and that the previous
assessment increase from $0.09 to $0.10
per pound of spearmint oil handled,
effective for the 2019-2020 and
subsequent marketing years, was not
sufficient to offset declining sales
volume and increasing costs. The
Committee projects expenses to exceed
income by $63,525 if the assessment
rate is left unchanged for the 2020-2021
marketing year. The Committee believes
that the $0.14 per pound assessment

rate will allow the Committee to
adequately balance budgeted expenses
with projected income for the 2020—
2021 and subsequent marketing years.

The major expenditures
recommended by the Committee for the
2020-2021 marketing year include
$169,000 for contracted administration
by Ag Association Management, Inc.,
$26,025 for administrative expenses,
$8,800 for Committee expenses, $6,500
for software/website maintenance, and
$4,500 for market research and
development projects. In comparison,
major expenses for the 2019-2020
marketing year included $169,000 for
contracted administration, $30,850 for
administrative expenses, $15,000 for
Committee expenses, $6,500 for
software/website maintenance, and
$13,000 for market research and
development projects.

The Committee derived the
recommended assessment rate by
considering anticipated expenses,
expected spearmint oil sales, and the
amount of funds available in the
authorized reserve. Income derived from
handler assessments, calculated at
$210,000 (1,500,000 pounds of
spearmint oil x $0.14 per pound
assessment rate), along with $1,300 in
other income and $3,525 from reserve
funds, will be sufficient to cover
budgeted expenses of $214,825. Funds
in the reserve (estimated to be $87,468
at the beginning of the 2020-2021
marketing year) will be kept within the
maximum permitted by § 985.42(a) of
the Order and will not exceed
approximately one marketing year’s
operational expenses.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Committee or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Committee will continue to meet prior
to or during each marketing year to
recommend a budget of expenses and
consider recommendations for
modification of the assessment rate. The
dates and times of Committee meetings
are available from the Committee or
USDA. Committee meetings are open to
the public and interested persons may
express their views at these meetings.
USDA will evaluate Committee
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking would be
undertaken as necessary. The
Committee’s 2020—-2021 marketing year
budget, and those for subsequent

marketing years, will be reviewed and,
as appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
final rule on small entities. Accordingly,
AMS has prepared this final regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.
Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 41 producers
and 94 producers of Scotch and Native
spearmint oil, respectively, in the
regulated area and approximately 8
spearmint oil handlers subject to
regulation under the Order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $1,000,000, and small
agricultural service firms have been
defined as those whose annual receipts
are less than $30,000,000 (13 CFR
121.201).

The Committee reported that recent
producer prices for spearmint oil range
from $14.00 to $17.50 per pound. The
National Agricultural Statistics Service
(NASS) reported that the 2018 U.S.
season average spearmint oil producer
price per pound was $16.80.
Multiplying $16.80 per pound by 2018—
2019 marketing year spearmint oil
utilization of 1,963,028 million pounds
yields a crop value estimate of about
$33.0 million. Total 2018-2019
marketing year spearmint oil utilization,
reported by the Committee, was 717,952
pounds and 1,245,076 pounds for
Scotch and Native spearmint oil,
respectively.

Given the reporting requirements for
the volume regulation provisions of the
Order, the Committee maintains
accurate records of each producer’s
production and sales. Using the $16.80
average spearmint oil price, and
Committee production data for each
producer, the Committee estimates that
38 of the 41 Scotch spearmint oil
producers and 89 of the 94 Native
spearmint oil producers could be
classified as small entities under the
SBA definition.

There is no third party or
governmental entity that collects and
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reports spearmint oil prices received by
spearmint oil handlers. However, the
Committee estimates an average
spearmint oil handling markup at
approximately 20 percent of the price
received by producers. Multiplying 1.20
by the 2018 producer price of $16.80
yields a handler free on board (FOB)
price estimate of $20.16 per pound.

Multiplying this estimated handler
FOB price by spearmint oil utilization of
1,963,028 pounds results in an
estimated handler-level spearmint oil
value of $39.6 million. Dividing this
figure by the number of handlers (8)
yields estimated average annual handler
receipts of about $5.0 million, which is
well below the SBA threshold for small
agricultural service firms.

Furthermore, using confidential data
on pounds handled by each handler,
and the abovementioned estimated
handler price per pound, the Committee
reported that it is not likely that any of
the eight handlers had a 2018-2019
marketing year spearmint oil sales value
that exceeded the $30 million SBA
threshold.

Therefore, many of the Far West
spearmint oil producers may be
classified as small entities and all of the
Far West spearmint oil handlers may be
classified as small entities.

This final rule increases the
assessment rate collected from handlers
for the 2020-2021 and subsequent
marketing years from $0.10 to $0.14 per
pound of spearmint oil handled. The
Committee unanimously recommended
2020-2021 expenditures of $214,825
and an assessment rate of $0.14 per
pound of spearmint oil. The $0.14 per
pound assessment rate is $0.04 higher
than the rate previously in effect.

The Committee estimates that the
industry will handle 1,500,000 pounds
of spearmint oil during the 2020-2021
marketing year. Thus, the $0.14 per
pound rate should provide $210,000 in
assessment income. The Committee
anticipates that income derived from
handler assessments, along with $1,300
of other income and $3,525 from its
reserve fund, will fully fund all
budgeted expenses for the 2020-2021
marketing year. Furthermore, the
Committee expects that assessment
revenue will completely cover budgeted
expenses for the 2021-2022 and
subsequent marketing years.

The major expenditures
recommended by the Committee for the
2020-2021 marketing year include
$169,000 for contracted administration
by Ag Association Management, Inc.,
$26,025 for administrative expenses,
$8,800 for Committee expenses, $6,500
for software/website maintenance, and
$4,500 for market research and

development projects. Budgeted
expenses for these items in the 2019-
2020 marketing year were $169,000,
$30,850, $15,000, $6,500, and $13,000,
respectively.

The Committee recommended the
assessment rate increase because
expenditures have exceeded assessment
revenue in the previous six marketing
years and financial reserves have been
reduced to approximately $87,468. The
Committee believes that drawing from
reserves to fund operations is not a
sustainable strategy and that the
previous assessment increase from $0.09
to $0.10 per pound of Far West
spearmint oil handled was not sufficient
to offset declining sales volume. The
Committee projected expenses to exceed
income by $63,525 if the assessment
rate was left unchanged for the 2020-
2021 marketing year. Increasing the
continuing assessment rate will allow
the Committee to adequately balance
budgeted expenses with projected
income for the 2020-2021 and
subsequent marketing years.

Prior to arriving at this budget and
assessment rate, the Committee
discussed various alternatives,
including maintaining the current
assessment rate of $0.10 per pound and
increasing the assessment rate to a
different amount. However, leaving the
assessment rate unchanged would have
required the Committee to deplete its
financial reserve to a fiscally
unsustainable level. Based on estimated
shipments, the established assessment
rate of $0.14 per pound of spearmint oil
should provide $210,000 in assessment
income. The Committee determined
assessment revenue will be adequate to
cover most of the budgeted expenditures
for the 2020-2021 marketing year and
all of the Committee’s budgeted
expenditures for subsequent marketing
years. Any excess funds will be used to
replenish the Committee’s monetary
reserve in the future. Reserve funds will
be kept within the amount authorized in
the Order.

A review of historical information and
preliminary information pertaining to
the upcoming marketing year indicates
that the average producer price for the
2020-2021 season is expected to be
approximately $15.90-17.40 per pound
of spearmint oil. Therefore, estimated
assessment revenue for the 2020-2021
marketing year as a percentage of total
producer revenue will be between 0.80
and 0.88 percent ($0.14 divided by
$17.40 and $15.90, respectively).

This action increases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,

these costs are expected to be offset by
the benefits derived by the operation of
the Order.

The Committee’s meetings are widely
publicized throughout the Far West
spearmint oil industry. All interested
persons were invited to attend the
meetings and participate in Committee
deliberations on all issues. Like all
Committee meetings, the February 26,
2020, meeting was a public meeting and
all entities, both large and small, were
able to express views on this issue.
Interested persons were invited to
submit comments on this rule,
including the regulatory and
information collection impacts of this
action on small businesses.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by OMB and
assigned OMB No. 0581-0178 Vegetable
and Specialty Crops. No changes in
those requirements will be necessary as
a result of this action. Should any
changes become necessary, they will be
submitted to OMB for approval.

This final rule will not impose any
additional reporting or recordkeeping
requirements on either small or large
Far West spearmint oil handlers. As
with all Federal marketing order
programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on April 27, 2020 (85 FR
23243). Copies of the proposed rule
were provided to all Far West spearmint
oil handlers. The proposal was also
made available through the internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending May 27, 2020, was provided for
interested persons to respond to the
proposal. No comments were received.
Accordingly, no changes will be made
to the rule as proposed.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: https://
www.ams.usda.gov/rules-regulations/
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moa/small-businesses. Any questions
about the compliance guide should be
sent to Richard Lower at the previously
mentioned address in the FOR FURTHER
INFORMATION CONTACT section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Committee and other
available information, it is hereby found
that this rule will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 985

Marketing agreements, Oils and fats,
Reporting and recordkeeping
requirements, Spearmint oil.

For the reasons set forth in the
preamble, 7 CFR part 985 is amended as
follows:

PART 985—MARKETING ORDER
REGULATING THE HANDLING OF
SPEARMINT OIL PRODUCED IN THE
FAR WEST

m 1. The authority citation for 7 CFR
part 985 continues to read as follows:

Authority: 7 U.S.C. 601-674.
m 2. Revise § 985.141 to read as follows:

§985.141 Assessment rate.

On and after June 1, 2020, an
assessment rate of $0.14 per pound is
established for Far West spearmint oil.
Unexpended funds may be carried over
as a reserve.

Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-13614 Filed 7-9-20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
Office of the Secretary

7 CFR Part 9
[Docket ID: FSA-2020-0004]
RIN 0503-AA65

Coronavirus Food Assistance
Program; Correction

AGENCY: Office of the Secretary, USDA.
ACTION: Correcting amendments.

SUMMARY: The Secretary of Agriculture
implemented the Coronavirus Food
Assistance Program (CFAP), which
provides assistance to agricultural
producers impacted by the effects of the
COVID-19 outbreak, through a final rule
published in the Federal Register on
May 21, 2020. We realized that there
were errors in some of the payment rates

in that final rule. In addition, we were
able to reevaluate the payment rates for
certain specialty crops based on data
that was available from industry in
response to the CFAP notice of funding
availability, which was published in the
Federal Register on May 22, 2020. This
document corrects payment rates and
categories for those specialty crops that
were published in the final rule.

DATES: Effective Date: July 10, 2020.
FOR FURTHER INFORMATION CONTACT:
William L. Beam; telephone: (202) 720—
3175; email: Bill. Beam@usda.gov.
Persons with disabilities who require
alternative means for communication
should contact the USDA Target Center
at (202) 720-2600 (voice).
SUPPLEMENTARY INFORMATION: This
document corrects the CFAP regulations
in 7 CFR part 9, which were
implemented in the final rule that was
published in the Federal Register on
May 21, 2020 (85 FR 30825—-30835).
This is the second set of corrections.
The first set of corrections was
published in the Federal Register on
June 12, 2020 (85 FR 35799-35800).
This document augments those
corrections.

In response to the notice of funding
availability published in the Federal
Register on May 22, 2020 (85 FR 31062—
31065), a few commenters stated that
USDA had miscalculated price
decreases for certain commodities.
USDA reviewed the data for all
specialty crop commodities and found
some inconsistencies in data points.

Accordingly, USDA is correcting the
errors to make apples, blueberries,
garlic, potatoes, raspberries, tangerines,
and taro eligible for payment under 7
CFR 9.5(b)(1), and adding CARES Act
payment rates for sales losses for those
crops to Table 1 to § 9.5(h).

USDA found that peaches and
rhubarb no longer qualify for payment
based on sales losses under § 9.5(b)(1).
Peaches showed a 3 percent sales price
decrease and rhubarb showed an
increase in sales price of 28 percent
when corrections to the data sets were
made. Therefore, we are removing the
CARES Act payment rates for sales
losses for these two crops from Table 1
to §9.5(h).

USDA took into account data
submitted by the apple industry to
determine price eligibility under
§9.5(b)(1) for apples. The price data sets
came from actual sales of 43.8 million
bushels of apples that average 42
pounds. This quantity is more than half
of all the apples marketed during the
study period. The data came from
surveys of marketers from the four
largest apple producing states—

Washington, New York, Michigan and
Pennsylvania. Those four states’
combined production is approximately
94 percent of the U.S. total. The
Washington State Tree Fruit Association
reflects approximately 85 percent of
Washington apple sales. Washington
state apple production comprises about
two-thirds of the U.S. total, but an even
higher share of total U.S. sales during
the study period. Data submitted
showed an industry average loss of 10.9
percent. Accordingly, USDA is adding
apple eligibility for payment losses.

USDA is also adding eligibility for
certain potatoes. Original prices used by
USDA for the May 12, 2020, rule
included all fresh potatoes and did not
include prices for processing or seed
potatoes as those are not obtained at
shipping points or terminal markets.
The potato industry submitted price
data from industry surveys and reports.
The industry data show that seed
potatoes had a 15 percent price decline
and fresh food retail and service
potatoes had a 6.7 percent price decline
over the rule stated period. However,
the industry reported fresh price only
for russet potatoes.

Another potato commenter used data
from one potato producing state to
determine shipping point price changes
for non-organic russet potatoes in 50-1b
units. Terminal market prices were also
reported. A notable difference between
the USDA payment calculations is that
prices generated by USDA included
prices from all states.

The potato industry also requested
payments for seed potatoes. Seed
potatoes can be any type of potato and
can be diverted to the fresh market if
needed. USDA agrees. Accordingly,
seed potatoes is now a category of
potatoes eligible for payment.

After reviewing all the data submitted
by the potato industry USDA agrees that
the potato category be corrected to be
divided as follows:

¢ Potatoes fresh—Russets;

e Potatoes fresh—other;

¢ Potatoes—processing; and

¢ Potatoes—seed.

Payment rates for these categories are
shown on the table below.

As discussed above, USDA is
correcting the payment rates in Table 1
to § 9.5(h) for apples, artichokes,
asparagus, blueberries, cantaloupes,
cucumbers, garlic, kiwifruit,
mushrooms, papaya, peaches, potatoes
(separated into categories for fresh—
Russets, fresh—other, processing, and
seed), raspberries, rhubarb, tangerines,
and taro.

The correction and addition in the
payment rates and the resulting changes
in the eligibility for specific types of
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payments per commodity will not PART 9—CORONAVIRUS FOOD m b. Remove the entry for ‘“Potatoes”;
change CFAP costs. ASSISTANCE PROGRAM m c. Add the entries for “Potatoes
. . . Fresh—Other”, “Potatoes Fresh-
List of Subjects in 7 CFR Part 9 m 1. The authority citation for part 9 Russets”, Potatoes—Processing”, and
Agricultural commodities, continues to read as follows: “Potatoes—seed” in alphabetical order;
Agriculture, Disaster assistance, Authority: 15 U.S.C. 714b and 714c; and and ) )
Indemnity paymentS. Division B, Title I, Pub. L. 116-136. md ReVlS? the entries for
“Raspberries”, “Rhubarb”,
Accordingly, 7 CFR part 9 is corrected ™ 2.In §9.5, amend Table 1 to “Tangerines”, and “Taro”.
by making the following correcting paragraph (h), as follows: The revisions and additions read as
amendments: m a. Revise the entries for “Apples”, follows:
“Artichokes”, ““Asparagus”, .
“Blueberries”, “Cantaloupes”, §9.5 Calculation of payments.
“Cucumbers”, “Garlic”, “Kiwifruit”, * * * * *
“Mushrooms”, “Papaya”, ‘“Peaches” (h) * * *

TABLE 1 TO PARAGRAPH (h)—PAYMENT RATES FOR SPECIALTY CROPS
[Including, but not limited to, the listed commodities]

CARES Act payment
rate for product that

CARES Act payment left the farm but spoiled CCC Payment rate

Commodity rate for sales losses or is unpaid due to ($/b)
($/1b) loss of marketing
channel
($/1b)
APPIES e . $0.22 $0.04
Artichokes 0.69 0.13
Asparagus 0.25 0.05
BIUEDEITIES ... 0.20 0.93 0.18
(7= T =1 o T =Y. SRS 0.14 0.03
CUCUMDETS ..ot e 0.18 0.17 0.03
GANIC i 0.17 1.10 0.22
BWIETUTE ettt ettt st e et e s beesbee s eeeateesseesnseesseeaseeanseeseaannens 0.44 0.09
LY L] g1 o] 4 41 SRR 0.58 0.11
PAPAYA .. e e s eeeeaeee e e e e e e e s e e e reeeas 0.31 0.06
PACKNES ... e e s eeeeasreeeaaeeeeaneeeaareeeaaareeaan 0.30 0.06
Potatoes fresh—o0ther ........cooccviiiiiii e 0.01 0.04 0.01
Potatoes fresh—Russets . 0.07 0.09 0.02
Potatoes—proCessiNg .....cceeeviieeiiriiee i 0.02 0.03 0.01
Potatoes—Seed ......occeiiiiiiiie 0.02 0.04 0.01
Raspberries 0.44 1.69 0.33
RIAUDAID .ttt ettt et e ste e s ebeeeteeeseeebeenaeeaaeesareeateans 0.76 0.15
TaANQEMNES ..ot 0.05 0.25 0.05
LI 1 TSSO UR U RUPRURN 0.12 0.29 0.06
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* * * * *

Stephen L. Censky,

Vice Chairman, Commodity Credit
Corporation, and Deputy Secretary, U.S.
Department of Agriculture.

[FR Doc. 2020-14855 Filed 7-9-20; 8:45 am]
BILLING CODE 3410-05-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

12 CFR Chapter X

Ratification of Bureau Actions

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Ratification.

SUMMARY: The Bureau of Consumer
Financial Protection (Bureau), through
its Director, is ratifying a number of
previous actions by the Bureau. This
includes the large majority of the
Bureau’s existing regulations, as well as
certain other actions. This ratification
provides the public with certainty, by
resolving any potential defect in the
validity of these actions arising from
Article II of the United States
Constitution.

DATES: This ratification is issued on July
10, 2020 and relates back to the original
date of each action that it ratifies.

FOR FURTHER INFORMATION CONTACT:
Christopher Shelton, Counsel, Legal
Division, at 202—435-7700. If you
require this document in an alternative
electronic format, please contact CFPB_
Accessibility@cfpb.gov.

SUPPLEMENTARY INFORMATION:

I. Background

The Bureau was established by the
Consumer Financial Protection Act of
2010 (CFPA).1 Section 1011(c)(3) of the
CFPA provided that the President may
remove the Director of the Bureau only
for inefficiency, neglect of duty, or
malfeasance in office.2 The Bureau’s
first Director was appointed on January
4,2012.3

On June 29, 2020, the Supreme Court
held in Seila Law LLC v. CFPB that the
CFPA’s removal provision violates the
separation of powers.# The Court further

1Public Law 111-203, title X, 124 Stat. 1376,
1955-2113 (2010).

212 U.S.C. 5491(c)(3).

3From January 4, 2012 until July 17, 2013,
Director Richard Cordray served as a recess
appointee, but his recess appointment was not
constitutionally proper in light of the Supreme
Court’s subsequent decision in NLRB v. Noel
Canning, 573 U.S. 513 (2014). See CFPB v. Gordon,
819 F.3d 1179, 1185-86 (9th Cir. 2016) (upholding
the Bureau’s ratification of actions from that period,
78 FR 53734 (Aug. 30, 2013)).

4591 U.S.—(2020) (slip op.).

held that “the CFPB Director’s removal
protection is severable from the other
statutory provisions bearing on the
CFPB’s authority. The agency may
therefore continue to operate, but its
Director, in light of our decision, must
be removable by the President at will.” 5
“The only constitutional defect we have
identified in the CFPB’s structure is the
Director’s insulation from removal.”” &

I1. Overview of This Ratification

To resolve any possible uncertainty
the Bureau, through its Director, has
decided to ratify a number of official
actions from January 4, 2012 to June 30,
2020 (Ratified Actions).” Under
established case law, any agency may,
through ratification, “purge[] any
residual taint or prejudice left over
from” a potential defect in a prior
governmental action.8 The Bureau is
issuing this ratification out of an
abundance of caution, and this
ratification is not a statement that the
Ratified Actions would have been
invalid absent this ratification.

Part III of this document sets forth the
ratification, while part IV discusses the
ratification, part V discusses certain
actions that are outside the scope of the
ratification, and finally part VI
addresses some additional
administrative law matters.

I11. Ratification

The Bureau, through its Director,
hereby affirms and ratifies the following
actions from January 4, 2012 to June 30,
2020 (collectively, the Ratified Actions):

1. Each document published by the
Bureau in the “Rules and Regulations”
category of the Federal Register,® except
the July 2017 rule titled ““Arbitration
Agreements” 10 and the November 2017
rule titled “Payday, Vehicle, and Certain
High-Cost Installment Loans.” 11 Aside
from those two exceptions, this includes
but is not limited to all amendments to
the Bureau’s regulations in 12 CFR
chapter X, as well as the Bureau’s
actions in issuing joint regulations with
other agencies.

51d. at 3.

6Id. at 32.

7 Some of the Ratified Actions were previously
ratified by the Bureau in August 2013. See supra
note 3. The Bureau has used the end date of June
30, 2020, in an abundance of caution in order to
include 85 FR 39055 (June 30, 2020), which the
Bureau released on its website on June 23, 2020.

8 Guedes v. Bureau of Alcohol, Tobacco, Firearms
& Explosives, 920 F.3d 1, 13 (D.C. Cir. 2019).

9The Office of the Federal Register places each
document published in the Federal Register in one
of four categories: “‘Presidential Documents,”
“Rules and Regulations,” “Proposed Rules,”” or
“Notices.” See 1 CFR 5.9.

1082 FR 33210 Uuly 19, 2017).

1182 FR 54472 (Nov. 17, 2017).

2. Each consumer information
publication issued by the Bureau under
Regulation X, 12 CFR part 1024, and
Regulation Z, 12 CFR part 1026.12

3. Each notice titled “Fair Credit
Reporting Act Disclosures.” 13

4. The official approval titled “Final
Redesigned Uniform Residential Loan
Application Status Under Regulation
B.” 14

5. The preemption determination
titled “Electronic Fund Transfers;
Determination of Effect on State Laws
(Maine and Tennessee).”” 15

6. The Bureau’s concurrences with
respect to the April 2018 and October
2019 rules by the three Federal banking
agencies and the July 2019 and April
2020 rules by the National Credit Union
Administration, each titled “Real Estate
Appraisals.” 16

In the event that the Bureau’s ratifying
of any individual Ratified Action or the
application of this ratification to any
person or circumstance is held to be
invalid for any reason, the remainder of
this ratification is severable and shall
continue in force.1”

IV. Discussion of the Ratification

The Bureau’s Director is familiar with
the Ratified Actions and has also
conducted a further evaluation of them
for purposes of this ratification.
Accordingly, the Director is making an
informed decision to ratify them.

Based on the Director’s evaluation of
the Ratified Actions, it is the Director’s
considered judgment that they should
be ratified. This decision is reinforced
by the fact that, based on the Bureau’s
experience as a regulator of markets for
consumer financial products and
services, the Director is acutely aware
that many of the Ratified Actions have
engendered significant reliance
interests. Consumers, the business
community, State and local
governments, and other individuals and
entities have all relied upon the validity
of the Ratified Actions in organizing
their activities. This ratification secures
those existing reliance interests by
avoiding doubt as to the validity of the

12 These consumer information publications are
reflected in the notices of availability at 79 FR 1836
(Jan. 10, 2014); 80 FR 17414 (Apr. 1, 2015); 80 FR
57154 (Sept. 22, 2015); 85 FR 35292 (June 9, 2020).

1377 FR 20011 (Apr. 3, 2012); 77 FR 74831 (Dec.
18, 2012); 78 FR 79410 (Dec. 30, 2013); 79 FR 74068
(Dec. 15, 2014); 80 FR 72711 (Nov. 20, 2015); 81
FR 81745 (Nov. 18, 2016); 82 FR 53481 (Nov. 16,
2017).

1482 FR 55810 (Nov. 24, 2017).

1578 FR 24386 (Apr. 25, 2013).

16 See 83 FR 15019 (Apr. 9, 2018); 84 FR 35525
(July 24, 2019); 84 FR 53579 (Oct. 8, 2019); 85 FR
23909 (Apr. 30, 2020).

17 Additionally, this ratification does not waive
any statute of limitations or other restriction on
challenges to the Ratified Actions.
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actions following the Court’s decision in
Seila Law. The Bureau’s ratification
does not foreclose the Bureau from
revisiting the Ratified Actions through
rulemaking or other initiatives when
warranted going forward.

V. Actions Outside the Scope of the
Ratification

As noted above, this ratification does
not include two actions that were
published in the “Rules and
Regulations” category of the Federal
Register during the relevant time
periods. First, the July 2017 rule titled
“Arbitration Agreements’ 18 is not
within the scope of the ratification.
Prior to the compliance date of that rule,
Congress passed, and the President
signed, a joint resolution under the
Congressional Review Act that
“disapproves the rule” and provides
that the “rule shall have no force or
effect.” 19

Second, the November 2017 rule
titled “Payday, Vehicle Title, and
Certain High-Cost Installment Loans’ 20
is also not within the scope of this
ratification. The Bureau has revoked the
mandatory underwriting provisions of
that rule. The Bureau has separately
ratified the payment provisions of the
rule. The entire rule is subject to
litigation and its compliance date has
been stayed.2?

The Bureau is considering whether
ratifications of certain other legally
significant actions by the Bureau, such
as certain pending enforcement actions,
are appropriate. Where that is the case,
the Bureau is making such ratifications
separately. On the other hand, the
Bureau does not believe that it is
necessary for this ratification to include
various previous Bureau actions that
have no legal consequences for the
public, or enforcement actions that have
been finally resolved.

VI. Administrative Law Matters

Courts have “consistently declined to
impose formalistic procedural
requirements” for ratifications by
agencies.22 An agency need not “repeat”
or “redo” the original administrative
process, such as the notice-and-

1882 FR 33210 (July 19, 2017).

19 Public Law 115-74, 131 Stat. 1243 (2017).

2082 FR 54472 (Nov. 17, 2017).

210rder, Cmty. Fin. Servs. Ass’n of Am., Ltd. v.
CFPB, No. 1:18—cv-00295 (W.D. Tex. Nov. 6, 2018)
(Dkt. No. 53).

22 State Nat’l Bank of Big Spring v. Lew, 197 F.
Supp. 3d 177, 184 (D.D.C. 2016) (citing FEC v. Legi-
Tech, Inc., 75 F.3d 704, 706 (D.C. Cir. 1996); Doolin
Sec. Sav. Bank, FSB v. Office of Thrift Supervision,
139 F.3d 203, 214 (D.C. Cir. 1998); Intercollegiate
Broad. Sys., Inc. v. Copyright Royalty Bd., 796 F.3d
111, 120 (D.C. Cir. 2015)).

comment procedures of the
Administrative Procedure Act (APA).23

Moreover, the APA’s notice-and-
comment procedures are not applicable
by their terms to this ratification. As
case law explains, a ratification “‘relates
back” to the prior action, and it is
treated as effective at the time the prior
action was done.2# It follows that this
ratification is not a “rule” as defined by
the APA, because it is not an “agency
statement of general or particular
applicability and future effect . . .
Instead, the Bureau is ratifying a
number of existing actions, including
existing rules, with effect on the original
dates of those actions. Further, this is
not a “rule making” as defined by the
APA, because the Bureau is not
“formulating, amending, or repealing a
rule.” 26 Accordingly, this ratification is
not subject to the APA’s notice-and-
comment procedures for “rule
makings.” 27

Even if notice-and-comment
procedures were required for this
ratification, they have already been
satisfied by the original rulemaking
processes for the relevant Ratified
Actions.28 Additionally, as a further
alternative basis, the Bureau finds that
new notice-and-comment procedures for
this ratification would be
“impracticable” and also “contrary to
the public interest.” 29 This is because,
based on experience as a regulator of
markets for consumer financial products
and services, the Bureau believes that
prompt issuance of this ratification is
important in order to avoid public
uncertainty about the status of the
Ratified Actions after Seila Law. Had the
Bureau not promptly issued this
ratification, that uncertainty could have

1925

23 State Nat’l Bank, 197 F. Supp. 3d at 184
(quoting Legi-Tech, Inc., 75 F.3d at 706; Doolin, 139
F.3d at 214) (internal brackets omitted).

24 See, e.g., Advanced Disposal Servs. E., Inc. v.
NLRB, 820 F.3d 592, 602 (3d Cir. 2016).

255 U.S.C. 551(4) (emphasis added). Similarly,
the procedures for certain “rules’” under the
Congressional Review Act are not applicable. See 5
U.S.C. 804(3) (providing that for purposes of the
Congressional Review Act the “term ‘rule’ has the
meaning given such term in section 551" of the
APA, with certain exceptions).

265 U.S.C. 551(5).

275 U.S.C. 553. Similarly, the procedures for
certain “rules”” under the Regulatory Flexibility Act
are not applicable. See 5 U.S.C. 601(2) (defining a
“rule” for purposes of the Regulatory Flexibility Act
as, in relevant part, “any rule for which the agency
publishes a general notice of proposed rulemaking
pursuant to” section 553 of the APA).

281 ratifying the Ratified Actions, the Bureau
ratifies the procedural steps, including issuance of
notices of proposed rulemaking, that were
necessary to issue the Ratified Actions.

295 U.S.C. 553(b)(B). For the same reasons, even
assuming this were a rulemaking, there would also
be “good cause” to waive the normal requirement
that a rule be published not less than 30 days before
its effective date. 5 U.S.C. 553(d).

had a deleterious effect on the ongoing
operations of the affected markets, given
the significant role of the Ratified
Actions in these markets. This
authoritative ratification resolves that
uncertainty.

Dated: July 7, 2020.
Kathleen L. Kraninger,

Director, Bureau of Consumer Financial
Protection.

[FR Doc. 2020-14936 Filed 7-9-20; 8:45 am]
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ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for The Boeing Company
(Boeing) Model 777—-300ER series
airplanes. These airplanes will have a
novel or unusual design feature when
compared to the state of technology
envisioned in the airworthiness
standards for transport category
airplanes. This design feature is single-
occupant, oblique seats equipped with
pretensioner restraint systems. The
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards for this design feature.
These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, Airframe and Cabin
Safety Section, AIR-675, Transport
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3209; email
shannon.lennon@faa.gov.

SUPPLEMENTARY INFORMATION:
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Background

On July 18, 2018, Boeing applied for
a change to Type Certificate No.
T00001SE for single-occupant oblique
seats with pretensioner restraint
systems, instead of airbags, which are
the typical restraints used to protect the
passengers from head injuries. These
seats are to be installed in Boeing Model
777-300ER series airplanes. The Boeing
Model 777—-300ER series airplanes are
twin-engine, transport-category
airplanes with passenger seating
capacity of 550 and a maximum takeoff
weight of 775,000 pounds.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 777—
300ER series airplanes, as changed,
continue to meet the applicable
provisions of the regulations listed in
Type Certificate No. TO0O001SE or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for Boeing Model 777—-300ER series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Boeing Model 777-300ER
series airplanes must comply with the
fuel-vent and exhaust-emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Boeing Model 777—-300ER series
airplanes will incorporate the following
novel or unusual design feature:

Single-occupant oblique seats with
pretensioner restraint systems to protect
the passengers from head injuries.

Discussion

Boeing will install, in Model 777-
300ER series airplanes, oblique (side-
facing) seats that incorporate seatbelts
with a pretensioner system at each seat
place, to comply with the occupant
injury criteria of § 25.562(c)(5).

The FAA has been conducting and
sponsoring research on appropriate
injury criteria for oblique seat
installations. However, the FAA
research program is not complete, and
the FAA may update these criteria as
further research results are collected. To
reflect current research findings, the
FAA issued policy statements PS—
ANM-25-03-R1, “Technical Criteria for
Approving Side-Facing Seats,”
November 12, 2012, which updates
injury criteria for fully side-facing seats,
and PS—-AIR-25-27, “Technical Criteria
for Approving Oblique Seats,” July 11,
2018, to define injury criteria for
oblique seats. These policies provide
background and technical information
as well as applicable injury criteria.

The installation of obliquely oriented
passenger seats are novel such that the
current certification basis does not
adequately address occupant-protection
expectations with regard to the
occupant’s neck and spine for seat
configurations that are positioned at an
angle greater than 18 degrees from the
airplane longitudinal centerline.

The installation of passenger seats at
angles between 18 and 45 degrees from
the airplane longitudinal centerline are
unusual due to the seat occupant
interface with the surrounding
furniture, and which introduce
occupant alignment and loading
concerns with or without the
installation of 3-point or airbag-restraint
systems.

FAA-sponsored research has found
that an unrestrained flailing of the
upper torso, even when the pelvis and
torso are nearly aligned, can produce
serious spinal and torso injuries. At
lower impact severities, even with
significant misalignment between the
torso and pelvis, these injuries did not
occur. Tests with the FAA Hybrid III
anthropomorphic test device (ATD)
have identified a level of lumbar spinal
tension corresponding to the no-injury
impact severity. This level of tension is
included as a limit in the special
conditions. The spinal-tension limit
selected is conservative with respect to
other aviation injury criteria because it
corresponds to a no-injury loading
condition, but the degree of
conservatism is unknown because the

precise spinal-loading level at which
injuries would begin to occur is
unknown. The small number of human-
subject tests accomplished during this
research project limits the robustness of
the selected tension limit.

Other restraint systems have been
used to comply with the occupant
injury criteria of § 25.562(c)(5). For
instance, shoulder harnesses have been
widely used on flight-attendant seats,
flight-deck seats, in business jets, and in
general-aviation airplanes to reduce
occupant head injury in the event of an
emergency landing. Special conditions,
pertinent regulations, and published
guidance exist that relate to other
restraint systems. However, the use of
pretensioners in the restraint system on
transport-airplane seats is a novel
design.

Pretensioner technology involves a
step-change in loading experienced by
the occupant for impacts below and
above that at which the device deploys,
because activation of the shoulder
harness, at the point at which the
pretensioner engages, interrupts upper-
torso excursion. This could result in the
head injury criteria (HIC) being higher at
an intermediate impact condition than
that resulting from the maximum impact
condition corresponding to the test
conditions specified in § 25.562. See
condition 7 in these special conditions.

The ideal triangular maximum-
severity pulse is defined in Advisory
Circular (AC) 25.562—1B. For the
evaluation and testing of less-severe
pulses for purposes of assessing the
effectiveness of the pretensioner setting,
a similar triangular pulse should be
used with acceleration, rise time, and
velocity change scaled accordingly. The
magnitude of the required pulse should
not deviate below the ideal pulse by
more than 0.5g until 1.33 t; is reached,
where t; represents the time interval
between 0 and t; on the referenced
pulse shape as shown in AC 25.562—1B.
This is an acceptable method of
compliance to the test requirements of
the special conditions.

Additionally, the pretensioner might
not provide protection, after actuation,
during secondary impacts. Therefore,
the case where a small impact is
followed by a large impact should be
addressed. If the minimum deceleration
severity at which the pretensioner is set
to deploy is unnecessarily low, the
protection offered by the pretensioner
may be lost by the time a second larger
impact occurs.

The existing special conditions for
Boeing Model 777—300ER series
airplane oblique seat installations do
not address oblique seats with 3-point
restraint systems equipped with
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pretensioners. Therefore, the proposed
configuration requires special
conditions.

Conditions 1 through 6 address
occupant protection in consideration of
the oblique-facing seats. Conditions 7
through 10 ensure that the pretensioner
system activates when intended, to
provide the necessary protection of
occupants. This includes protection of a
range of occupants under various
accident conditions. Conditions 11
through 16 address maintenance and
reliability of the pretensioner system,
including any outside influences on the
mechanism, to ensure it functions as
intended.

The special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

The FAA issued Notice of Proposed
Special Conditions No. 25-20-01-SC
for the Boeing Model 777—-300ER series
airplane, which was published in the
Federal Register on March 2, 2020 (85
FR 12227). The FAA received responses
from one commenter.

Boeing suggested one edit for clarity,
to the paragraph immediately preceding
the list of conditions in the Special
Conditions section, to change text that
reads, ““. . . passenger seats installed at
an angle 18 degrees and 45 degrees

. .’ toread, “. . . passenger seats
installed at an angle between 18 degrees
and 45 degrees . . .” The FAA concurs
with the suggested change because the
change more correctly conveys the
installation angle range for oblique seats
discussed in these special conditions.

Boeing recommended adding two
sentences at the end of condition no. 7,
regarding HIC, to be consistent with
same-topic special conditions
previously issued. It is the FAA’s
understanding that the proposed
pretensioner restraint system is
intended to replace the use of an airbag
system as mentioned in the Background
section of this document. Therefore, the
information Boeing requested,
pertaining to HIC associated with airbag
contact, would not apply to these
special conditions as originally
proposed. However, in the event that an
airbag device is incorporated in
conjunction with a pretensioner
restraint system, the FAA agrees to
include the additional information
consistent with the information
provided in recently published oblique-
seat special conditions. When present,
the airbag device (e.g., inflatable lap-belt
airbag or structure-mounted airbag)

must also meet the existing special
conditions applicable to either inflatable
lap belts or structure-mounted airbags.

Except as discussed above, the special
conditions are adopted as proposed.
Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 777—-300ER series airplanes.
Should Boeing apply at a later date for
a change to the type certificate to
include another model incorporating the
same novel or unusual design feature,
these special conditions would apply to
that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
777—-300ER series airplanes.

In addition to the requirements of
§ 25.562, passenger seats installed at an
angle between 18 degrees and 45
degrees from the airplane longitudinal
centerline must meet the following:

1. Body-to-Wall and Body-to-
Furnishing Contact:

If a seat is installed aft of structure,
such as an interior wall or furnishings,
and which does not provide a
homogenous contact surface for the
expected range of occupants and yaw
angles, then additional analysis and
tests may be required to demonstrate
that the injury criteria are met for the
area which an occupant could contact.
For example if, in addition to a
pretensioner restraint system, an airbag
device is present, different yaw angles
could result in different airbag-device
performance, then additional analysis or
separate tests may be necessary to
evaluate performance.

2. Neck Injury Criteria:

a. The seating system must protect the
occupant from experiencing serious
neck injury. In addition to a
pretensioner restraint system, if an
airbag device also is present, the

assessment of neck injury must be
conducted with the airbag device
activated, unless there is reason to also
consider that the neck injury potential
would be higher for impacts below the
airbag-device deployment threshold.

b. The Nj; (calculated in accordance
with 49 CFR 571.208) must be below
1.0, where Nj; = F,/F,c + My/M,., and Nj;
critical values are:

F, = 1,530 lbs for tension

F,. = 1,385 lbs for compression

My, = 229 lb-ft in flexion

My, = 100 lb-ft in extension

c. Peak F, must be below 937 lbs in
tension and 899 lbs in compression.

d. Rotation of the head about its
vertical axis relative to the torso is
limited to 105 degrees in either
direction from forward facing.

e. The neck must not impact any
surface that would produce
concentrated loading on the neck.

3. Spine and Torso Injury Criteria:

a. The lumbar spine tension (F,)
cannot exceed 1,200 lbs.

b. Significant concentrated loading on
the occupant’s spine, in the area
between the pelvis and shoulders
during impact, including rebound, is
not acceptable. During this type of
contact, the interval for any rearward (X
direction) acceleration exceeding 20g
must be less than 3 milliseconds as
measured by the thoracic
instrumentation specified in 49 CFR
part 572, subpart E, filtered in
accordance with SAE recommended
practice J211/1, “Instrumentation for
Impact Test—Part 1-Electronic
Instrumentation.”

c. The occupant must not interact
with the armrest or other seat
components in any manner significantly
different than would be expected for a
forward-facing seat installation.

4. Pelvis Criteria:

Any part of the load-bearing portion
of the bottom of the ATD pelvis must
not translate beyond the edges of the
seat bottom seat-cushion supporting
structure.

5. Femur Criteria:

Axial rotation of the upper leg (about
the Z-axis of the femur per SAE
Recommended Practice J211/1) must be
limited to 35 degrees from the nominal
seated position. Evaluation during
rebound does not need to be considered.

6. ATD and Test Conditions:

Longitudinal tests conducted to
measure the injury criteria above must
be performed with the FAA Hybrid III
ATD, as described in SAE 1999-01—
1609. The tests must be conducted with
an undeformed floor, at the most-critical
yaw cases for injury, and with all lateral
structural supports (e.g. armrests or
walls) installed.
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Note: Boeing must demonstrate that
the installation of seats via plinths or
pallets meets all applicable
requirements. Compliance with the
guidance contained in policy
memorandum PS—ANM-100-2000—
00123, “Guidance for Demonstrating
Compliance with Seat Dynamic Testing
for Plinths and Pallets,” dated February
2, 2000, is acceptable to the FAA.

7. Head Injury Criteria (HIC):

The HIC value must not exceed 1000
at any condition at which the
pretensioner does or does not deploy,
up to the maximum severity pulse that
corresponds to the test conditions
specified in § 25.562. Tests must be
performed to demonstrate this, taking
into account any necessary tolerances
for deployment.

When an airbag device is present in
addition to the pretensioner restraint
system, and the anthropormorphic test
device (ATD) has no apparent contact
with the seat/structure but has contact
with an airbag, a HIC unlimited scored
in excess of 1000 is acceptable,
provided the HIC15 score (calculated in
accordance with 49 CFR 571.208) for
that contact is less than 700. ATD head
contact with the seat or other structure,
through the airbag, or contact
subsequent to contact with the airbag,
requires a HIC value that does not
exceed 1000.

8. Protection During Secondary
Impacts:

The pretensioner activation setting
must be demonstrated to maximize the
probability of the protection being
available when needed, considering
secondary impacts.

9. Protection of Occupants Other than
50th Percentile:

Protection of occupants for a range of
stature from a 2-year-old child to a 95th
percentile male must be shown. For
shoulder harnesses that include
pretensioners, protection of occupants
other than a 50th percentile male may
be shown by test or analysis. In
addition, the pretensioner must not
introduce a hazard to passengers due to
the following seating configurations:

a. The seat occupant is holding an
infant.

b. The seat occupant is a child in a
child-restraint device.

c. The seat occupant is a pregnant
woman.

10. Occupants Adopting the Brace
Position:

Occupants in the traditional brace
position when the pretensioner activates
must not experience adverse effects
from the pretensioner activation.

11. Inadvertent Pretensioner
Actuation:

a. The probability of inadvertent
pretensioner actuation must be shown
to be extremely remote (i.e., average
probability per flight hour of less than
10-7).

b. The system must be shown not
susceptible to inadvertent pretensioner
actuation as a result of wear and tear, or
inertia loads resulting from in-flight or
ground maneuvers likely to be
experienced in service.

c. The seated occupant must not be
seriously injured as a result of
inadvertent pretensioner actuation.

d. Inadvertent pretensioner activation
must not cause a hazard to the airplane,
nor cause serious injury to anyone who
may be positioned close to the retractor
or belt (e.g., seated in an adjacent seat
or standing adjacent to the seat).

12. Availability of the Pretensioner
Function Prior to Flight:

The design must provide means for a
crewmember to verify the availability of
the pretensioner function prior to each
flight, or the probability of failure of the
pretensioner function must be
demonstrated to be extremely remote
(i.e., average probability per flight hour
of less than 10~ 7) between inspection
intervals.

13. Incorrect Seat Belt Orientation:

The system design must ensure that
any incorrect orientation (twisting) of
the seat belt does not compromise the
pretensioner protection function.

14. Contamination Protection:

The pretensioner mechanisms and
controls must be protected from external
contamination associated with that
which could occur on or around
passenger seating.

15. Prevention of Hazards:

The pretensioner system must not
induce a hazard to passengers in case of
fire, nor create a fire hazard, if activated.

16. Functionality After Loss of Power:

The system must function properly
after loss of normal airplane electrical
power, and after a transverse separation
in the fuselage at the most critical
location. A separation at the location of
the system does not have to be
considered.

Issued in Des Moines, Washington, on June
22, 2020.
James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-13759 Filed 7—9-20; 8:45 am]|
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ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for The Boeing Company
(Boeing) Model 78710 series airplanes.
These airplanes will have a novel or
unusual design feature when compared
to the state of technology envisioned in
the airworthiness standards for
transport category airplanes. This design
feature is single-occupant oblique seats
equipped with pretensioner restraint
systems. The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.

DATES: Effective August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, Airframe and Cabin
Safety Section, AIR-675, Transport
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206—-231-3209; email
shannon.lennon@faa.gov.

SUPPLEMENTARY INFORMATION:
Background

On July 18, 2018, Boeing applied for
a change to Type Certificate No.
T00021SE for single-occupant oblique
seats with pretensioner restraint
systems, instead of airbags, which are
the typical restraints used to protect the
passengers from head injuries. These
seats are to be installed in Boeing Model
787-10 series airplanes. The Boeing
Model 787-10 series airplanes are twin-
engine, transport-category airplanes
with passenger seating capacity of 440
and a maximum takeoff weight of
560,000 pounds.
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Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 787—
10 series airplanes, as changed,
continue to meet the applicable
provisions of the regulations listed in
Type Certificate No. TO0021SE or the
applicable regulations in effect on the
date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for Boeing Model 787-10 series
airplanes because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, Boeing Model 787-10 series
airplanes must comply with the fuel-
vent and exhaust-emission requirements
of 14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Boeing Model 787-10 series
airplanes will incorporate the following
novel or unusual design feature:

Single-occupant oblique seats with
pretensioner restraint systems to protect
the passengers from head injuries.

Discussion

Boeing will install, in Model 787-10
series airplanes, oblique (side-facing)
seats that incorporate seatbelts with a
pretensioner system at each seat place,
to comply with the occupant injury
criteria of § 25.562(c)(5).

The FAA has been conducting and
sponsoring research on appropriate
injury criteria for oblique seat
installations. However, the FAA
research program is not complete, and

the FAA may update these criteria as
further research results are collected. To
reflect current research findings, the
FAA issued policy statements PS—
ANM-25-03-R1, “Technical Criteria for
Approving Side-Facing Seats,”
November 12, 2012, which updates
injury criteria for fully side-facing seats,
and PS—-AIR-25-27, “Technical Criteria
for Approving Oblique Seats,” July 11,
2018, to define injury criteria for
oblique seats. These policies provide
background and technical information
as well as applicable injury criteria.

The installation of obliquely oriented
passenger seats are novel such that the
current certification basis does not
adequately address occupant-protection
expectations with regard to the
occupant’s neck and spine for seat
configurations that are positioned at an
angle greater than 18 degrees from the
airplane longitudinal centerline.

The installation of passenger seats at
angles between 18 and 45 degrees from
the airplane longitudinal centerline are
unusual due to the seat occupant
interface with the surrounding
furniture, and which introduce
occupant alignment and loading
concerns with or without the
installation of 3-point or airbag-restraint
systems.

FAA-sponsored research has found
that an unrestrained flailing of the
upper torso, even when the pelvis and
torso are nearly aligned, can produce
serious spinal and torso injuries. At
lower impact severities, even with
significant misalignment between the
torso and pelvis, these injuries did not
occur. Tests with the FAA Hybrid III
anthropomorphic test device (ATD)
have identified a level of lumbar spinal
tension corresponding to the no-injury
impact severity. This level of tension is
included as a limit in the special
conditions. The spinal-tension limit
selected is conservative with respect to
other aviation injury criteria because it
corresponds to a no-injury loading
condition, but the degree of
conservatism is unknown because the
precise spinal-loading level at which
injuries would begin to occur is
unknown. The small number of human-
subject tests accomplished during this
research project limits the robustness of
the selected tension limit.

Other restraint systems have been
used to comply with the occupant
injury criteria of § 25.562(c)(5). For
instance, shoulder harnesses have been
widely used on flight attendant seats,
flight-deck seats, in business jets, and in
general-aviation airplanes to reduce
occupant head injury in the event of an
emergency landing. Special conditions,
pertinent regulations, and published

guidance exist that relate to other
restraint systems. However, the use of
pretensioners in the restraint system on
transport-airplane seats is a novel
design.

Pretensioner technology involves a
step-change in loading experienced by
the occupant for impacts below and
above that at which the device deploys,
because activation of the shoulder
harness, at the point at which the
pretensioner engages, interrupts upper-
torso excursion. This could result in the
head injury criteria (HIC) being higher at
an intermediate impact condition than
that resulting from the maximum impact
condition corresponding to the test
conditions specified in § 25.562. See
condition 7 in these special conditions.

The ideal triangular maximum-
severity pulse is defined in Advisory
Circular (AC) 25.562—1B. For the
evaluation and testing of less-severe
pulses for purposes of assessing the
effectiveness of the pretensioner setting,
a similar triangular pulse should be
used with acceleration, rise time, and
velocity change scaled accordingly. The
magnitude of the required pulse should
not deviate below the ideal pulse by
more than 0.5g until 1.33 t; is reached,
where t| represents the time interval
between 0 and t; on the referenced
pulse shape as shown in AC 25.562—1B.
This is an acceptable method of
compliance to the test requirements of
the special conditions.

Additionally, the pretensioner might
not provide protection, after actuation,
during secondary impacts. Therefore,
the case where a small impact is
followed by a large impact should be
addressed. If the minimum deceleration
severity at which the pretensioner is set
to deploy is unnecessarily low, the
protection offered by the pretensioner
may be lost by the time a second larger
impact occurs.

The existing special conditions for
Model 787 oblique seat installations do
not adequately address oblique seats
with 3-point and pretensioner restraint
systems. Therefore, the proposed
configuration requires special
conditions.

Conditions 1 through 6 address
occupant protection in consideration of
the oblique-facing seats. Conditions 7
through 10 ensure that the pretensioner
system activates when intended, to
provide the necessary protection of
occupants. This includes protection of a
range of occupants under various
accident conditions. Conditions 11
through 16 address maintenance and
reliability of the pretensioner system,
including any outside influences on the
mechanism, to ensure it functions as
intended.
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The special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

The FAA issued Notice of Proposed
Special Conditions No. 25-20-02-SC
for the Boeing Model 787—10 series
airplane, which was published in the
Federal Register on March 2, 2020 (85
FR 12230). The FAA received responses
from three commenters.

Boeing suggested one edit for clarity,
to the paragraph immediately preceding
the list of conditions in the Special
Conditions section, to change text that
reads, ““. . . passenger seats installed at
an angle 18 degrees and 45 degrees

. .’ toread, “. . . passenger seats
installed at an angle between 18 degrees
and 45 degrees . . .” The FAA concurs
with the suggested change because the
change more correctly conveys the
installation angle range for oblique seats
discussed in these special conditions.

Boeing recommended adding two
sentences at the end of condition no. 7
regarding HIC, to be consistent with
same-topic special conditions
previously issued. It is the FAA’s
understanding that the proposed
pretensioner restraint system is
intended to replace the use of an airbag
system as mentioned in the Background
section of this document. Therefore, the
information Boeing requested,
pertaining to HIC associated with airbag
contact, would not apply to these
special conditions as originally
proposed. However, in the event that an
airbag device is incorporated in
conjunction with a pretensioner
restraint system, the FAA agrees to
include the additional information
consistent with the information
provided in recently published oblique-
seat special conditions. When present,
the airbag device (e.g., inflatable lap-belt
airbag or structure-mounted airbag)
must also meet the existing special
conditions applicable to either inflatable
lap belts or structure-mounted airbags.

An individual commenter states,
“Diagrams of the proposed seat
installation with and without a person
sitting in it would provide the visual
context to the proposed regulation.
Also, a seat diagram would help clarify
how neck injuries will be mitigated by
the restraint system is vague. Assuming
a crash, would a person’s neck just
receive minor injuries resulting in
whiplash [or] is the seat designed to
reduce head movement during
crashes?”

The pretensioner restraint system,
which is incorporated into the seat
design, is intended to eliminate slack in
the shoulder harness, and to pull the
occupant back into the seat prior to
impact. This has the effect of reducing
occupant forward translation and
reducing head movement, thus
minimizing the potential for injuries.
Based on this description of the
pretensioner restraint system, the FAA
has determined that it is not necessary
to provide a seat diagram to convey the
same information. Further discussion
regarding the development of criteria to
address occupant injuries can be found
in FAA Policy Statement PS—AIR-25—
27, Appendix A.

Another individual commenter asks,
“Has an investigation been completed as
to how much aircraft evacuations may
be affected by canting the seats at an
angle from centerline?”

An investigation of the effects of
obliquely positioned (canted) seat
installations on aircraft evacuations has
not been conducted because it is not
necessary to do so. Occupants in
oblique seats have access to egress aisles
as well as visibility of emergency exits
and exit signs similar to occupants of
non-oblique, forward-facing seats.
Furthermore, for all interior
configuration variants, it is the
installer’s responsibility to demonstrate
evacuation capability of the airplane,
via demonstration of compliance to
§25.803, prior to certification.

Except as discussed above, the special
conditions are adopted as proposed.

Applicability

As discussed above, these special
conditions are applicable to Boeing
Model 78710 series airplanes. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only a certain
novel or unusual design feature on one
model series of airplanes. It is not a rule
of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for Boeing Model
787-10 series airplanes.

In addition to the requirements of
§ 25.562, passenger seats installed at an
angle between 18 degrees and 45
degrees from the airplane longitudinal
centerline must meet the following:

1. Body-to-Wall and Body-to-
Furnishing Contact:

If a seat is installed aft of structure,
such as an interior wall or furnishings,
and which does not provide a
homogenous contact surface for the
expected range of occupants and yaw
angles, then additional analysis and
tests may be required to demonstrate
that the injury criteria are met for the
area which an occupant could contact.
For example if, in addition to a
pretensioner restraint system, an airbag
device is present, different yaw angles
could result in different airbag-device
performance, then additional analysis or
separate tests may be necessary to
evaluate performance.

2. Neck Injury Criteria:

a. The seating system must protect the
occupant from experiencing serious
neck injury. In addition to a
pretensioner restraint system, if an
airbag device also is present, the
assessment of neck injury must be
conducted with the airbag device
activated, unless there is reason to also
consider that the neck injury potential
would be higher for impacts below the
airbag-device deployment threshold.

b. The Nj; (calculated in accordance
with 49 CFR 571.208) must be below
1.0, where Njj = F,/F,c + My/My., and Nj;
critical values are:

F,. = 1530 lbs for tension

F,. = 1385 lbs for compression
My, = 229 lb-ft in flexion

My, = 100 lb-ft in extension

c. Peak F, must be below 937 lbs in
tension and 899 lbs in compression.

d. Rotation of the head about its
vertical axis relative to the torso is
limited to 105 degrees in either
direction from forward facing.

e. The neck must not impact any
surface that would produce
concentrated loading on the neck.

3. Spine and Torso Injury Criteria:

a. The lumbar spine tension (F,)
cannot exceed 1200 lbs.

b. Significant concentrated loading on
the occupant’s spine, in the area
between the pelvis and shoulders
during impact, including rebound, is
not acceptable. During this type of
contact, the interval for any rearward (X
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direction) acceleration exceeding 20g
must be less than 3 milliseconds as
measured by the thoracic
instrumentation specified in 49 CFR
part 572, subpart E, filtered in
accordance with SAE recommended
practice J211/1, “Instrumentation for
Impact Test—Part 1-Electronic
Instrumentation.”

c. The occupant must not interact
with the armrest or other seat
components in any manner significantly
different than would be expected for a
forward-facing seat installation.

4. Pelvis Criteria:

Any part of the load-bearing portion
of the bottom of the ATD pelvis must
not translate beyond the edges of the
seat bottom seat-cushion supporting
structure.

5. Femur Criteria:

Axial rotation of the upper leg (about
the Z-axis of the femur per SAE
Recommended Practice J211/1) must be
limited to 35 degrees from the nominal
seated position. Evaluation during
rebound does not need to be considered.

6. ATD and Test Conditions:

Longitudinal tests conducted to
measure the injury criteria above must
be performed with the FAA Hybrid III
ATD, as described in SAE 1999-01—
1609. The tests must be conducted with
an undeformed floor, at the most-critical
yaw cases for injury, and with all lateral
structural supports (e.g. armrests or
walls) installed.

Note: Boeing must demonstrate that the
installation of seats via plinths or pallets
meets all applicable requirements.
Compliance with the guidance contained in
policy memorandum PS—-ANM-100-2000—
00123, “Guidance for Demonstrating
Compliance with Seat Dynamic Testing for
Plinths and Pallets,” dated February 2, 2000,
is acceptable to the FAA.

7. Head Injury Criteria (HIC):

The HIC value must not exceed 1000
at any condition at which the
pretensioner does or does not deploy,
up to the maximum severity pulse that
corresponds to the test conditions
specified in § 25.562. Tests must be
performed to demonstrate this, taking
into account any necessary tolerances
for deployment.

When an airbag device is present in
addition to the pretensioner restraint
system, and the anthropormorphic test
device (ATD) has no apparent contact
with the seat/structure but has contact
with an airbag, a HIC unlimited scored
in excess of 1000 is acceptable,
provided the HIC15 score (calculated in
accordance with 49 CFR 571.208) for
that contact is less than 700. ATD head
contact with the seat or other structure,
through the airbag, or contact
subsequent to contact with the airbag,

requires a HIC value that does not
exceed 1000.

8. Protection During Secondary
Impacts:

The pretensioner activation setting
must be demonstrated to maximize the
probability of the protection being
available when needed, considering
secondary impacts.

9. Protection of Occupants Other than
50th Percentile:

Protection of occupants for a range of
stature from a 2-year-old child to a 95th
percentile male must be shown. For
shoulder harnesses that include
pretensioners, protection of occupants
other than a 50th percentile male may
be shown by test or analysis. In
addition, the pretensioner must not
introduce a hazard to passengers due to
the following seating configurations:

a. The seat occupant is holding an
infant.

b. The seat occupant is a child in a
child-restraint device.

c. The seat occupant is a pregnant
woman.

10. Occupants Adopting the Brace
Position:

Occupants in the traditional brace
position when the pretensioner activates
must not experience adverse effects
from the pretensioner activation.

11. Inadvertent Pretensioner
Actuation:

a. The probability of inadvertent
pretensioner actuation must be shown
to be extremely remote (i.e., average
probability per flight hour of less than
10-7).

b. The system must be shown not
susceptible to inadvertent pretensioner
actuation as a result of wear and tear, or
inertia loads resulting from in-flight or
ground maneuvers likely to be
experienced in service.

c. The seated occupant must not be
seriously injured as a result of
inadvertent pretensioner actuation.

d. Inadvertent pretensioner activation
must not cause a hazard to the airplane,
nor cause serious injury to anyone who
may be positioned close to the retractor
or belt (e.g., seated in an adjacent seat
or standing adjacent to the seat).

12. Availability of the Pretensioner
Function Prior to Flight:

The design must provide means for a
crewmember to verify the availability of
the pretensioner function prior to each
flight, or the probability of failure of the
pretensioner function must be
demonstrated to be extremely remote
(i.e., average probability per flight hour
of less than 10 ~7) between inspection
intervals.

13. Incorrect Seat Belt Orientation:

The system design must ensure that
any incorrect orientation (twisting) of

the seat belt does not compromise the
pretensioner protection function.

14. Contamination Protection:

The pretensioner mechanisms and
controls must be protected from external
contamination associated with that
which could occur on or around
passenger seating.

15. Prevention of Hazards:

The pretensioner system must not
induce a hazard to passengers in case of
fire, nor create a fire hazard, if activated.

16. Functionality After Loss of Power:

The system must function properly
after loss of normal airplane electrical
power, and after a transverse separation
in the fuselage at the most critical
location. A separation at the location of
the system does not have to be
considered.

Issued in Des Moines, Washington, on June
22, 2020.

James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-13760 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0361; Airspace
Docket No. 20-AEA-9]

RIN 2120-AA66
Amendment of the Class D and Class

E Airspace and Revocation of Class E
Airspace; Erie and Corry, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
D airspace, Class E surface area airspace,
and Class E airspace extending upward
from 700 feet above the surface at Erie
International Airport/Tom Ridge Field,
Erie, PA; revokes the Class E airspace
area designated as an extension to Class
D and Class E surface area at Erie
International Airport/Tom Ridge Field;
and amends the Class E airspace
extending upward from 700 feet above
the surface at Corry-Lawrence Airport,
Corry, PA. This action is the result of
airspace reviews due to the
decommissioning of the Tidioute VHF
omnidirectional range (VOR) navigation
aid as part of the VOR Minimum
Operational Network (MON) Program.
DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
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reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class D airspace, Class E surface area
airspace, and Class E airspace extending
upward from 700 feet above the surface
at Erie International Airport/Tom Ridge
Field, Erie, PA; revokes the Class E
airspace area designated as an extension
to Class D and Class E surface area at
Erie International Airport/Tom Ridge
Field; and amends the Class E airspace
extending upward from 700 feet above
the surface at Corry-Lawrence Airport,
Corry, PA, to support instrument flight
rule operations at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 27174; May 7, 2020) for
Docket No. FAA-2020-0361 to amend

the Class D airspace, Class E surface
area airspace, and Class E airspace
extending upward from 700 feet above
the surface at Erie International Airport/
Tom Ridge Field, Erie, PA; revoke the
Class E airspace area designated as an
extension to Class D and Class E surface
area at Erie International Airport/Tom
Ridge Field; and amend the Class E
airspace extending upward from 700
feet above the surface at Corry-Lawrence
Airport, Corry, PA. Interested parties
were invited to participate in this
rulemaking effort by submitting written
comments on the proposal to the FAA.
No comments were received.

Class D and E airspace designations
are published in paragraph 5000, 6002,
6004, and 6005, respectively, of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:
Amends the Class D airspace to within
a 4.3-mile (increased from a 4.2-mile)
radius of Erie International Airport/Tom
Ridge Field, Erie, PA;

Amends the Class E surface area
airspace to within a 4.3-mile (increased
from a 4.2-mile) radius of Erie
International Airport/Tom Ridge Field;

Removes the Class E airspace area
designated as an extension to Class D
and Class E surface areas at Erie
International Airport/Tom Ridge Field,
as it is no longer required;

Amends the Class E airspace
extending upward from 700 feet above
the surface to within a 6.4-mile
(decreased from a 7.4-mile) radius of the
Corry-Lawrence Airport, Corry, PA; and
removes the extension southeast of the
airport, as it is no longer required;

And amends the Class E airspace
extending upward from 700 feet above
the surface to within a 6.8-mile
(increased from a 6.7-mile) radius of
Erie International Airport/Tom Ridge

Field; amends the extension to within
3.6 miles (decreased from 4.4 miles)
each side of the 054° bearing from the
Erie International Airport/Tom Ridge
Field: RWY 24-LOC (previously the
airport) extending from the 6.8-mile
(increased from 6.7-mile) radius of the
airport to 11.6 miles (decreased from 14
miles) northeast of the airport.

This action is the result of airspace
reviews caused by the decommissioning
of the Tidioute VOR, which provided
navigation information for the
instrument procedures at these airports,
as part of the VOR MON Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5—-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:
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PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AEA PAD Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA

(Lat. 42°04’59” N, long. 80°10"26” W)

That airspace extending upward from the
surface to and including 3,200 feet MSL
within a 4.3-mile radius of Erie International
Airport/Tom Ridge Field. This Class D
airspace area is effective during the specific
days and times established in advance by a
Notice to Airmen. The effective days and
times will thereafter be continuously
published in the Chart Supplement.

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

AEA PA E2 Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA

(Lat. 42°04’59” N, long. 80°10°26” W)

That airspace extending upward from the
surface within a 4.3-mile radius of Erie
International Airport/Tom Ridge Field. This
Class E airspace area is effective during the
specific days and times established in
advance by a Notice to Airmen. The effective
days and times will thereafter be
continuously published in the Chart
Supplement.

Paragraph 6004 Class E Airspace Areas
Designated as an Extension to a Class D or
Class E Surface Area.

* * * * *

AEA PA E4 Erie, PA [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEAPAE5 Corry, PA [Amended]

Corry-Lawrence Airport, PA
(Lat. 41°54’27” N, long. 79°38’28” W)
That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Corry-Lawrence Airport.
* * * * *

AEA PA E5 Erie, PA [Amended]

Erie International Airport/Tom Ridge Field,
PA
(Lat. 42°04’59” N, long. 80°10"26” W)
Erie International Airport/Tom Ridge Field:
RWY 24-LOC
(Lat. 42°04’32” N, long. 80°11"12” W)
St. Vincent Health Center Heliport, PA
(Lat. 42°06'43” N, long. 80°04'51” W)
That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Erie International Airport/Tom
Ridge Field, and within 3.6 miles each side
of the 054° bearing from the Erie
International Airport/Tom Ridge Field: RWY
24-LOC extending from the 6.8-mile radius
to 11.6 miles northeast of the airport, and
within a 6-mile radius of St. Vincent Health
Center Heliport.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14863 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0324; Airspace
Docket No. 20—ACE-6]

RIN 2120-AA66
Amendment of Class E Airspace;
Sedalia, MO

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Sedalia
Regional Airport, Sedalia, MO. This
action is the result of an airspace review
due to the decommissioning of the
Sedalia non-directional beacon (NDB).
The name of the airport is also being
updated to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal

Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email:
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Sedalia
Regional Airport, Sedalia, MO, to
support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 26901; May 6, 2020) for
Docket No. FAA-2020-0324 to amend
the Class E airspace extending upward
from 700 feet above the surface at
Sedalia Regional Airport, Sedalia, MO.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.
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Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to within a 6.6-mile (decreased from a
7.1-mile) radius of the Sedalia Regional
Airport, Sedalia, MO; updates the name
of the Sedalia Regional Airport
(previously Sedalia Memorial Airport)
to coincide with the FAA’s aeronautical
database; and removes the Sedalia NDB
and associated extension from the
airspace legal description.

This action is the result of an airspace
review due to the decommissioning of
the Sedalia NDB which provided
navigation information to the
instrument procedures at this airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental

Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ACE MO E5 Sedalia, MO [Amended]
Sedalia Regional Airport, MO
(Lat. 38°42°27” N, long. 93°10°33” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Sedalia Regional Airport.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14858 Filed 7—9-20; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0355; Airspace
Docket No. 20-AGL-18]

RIN 2120-AA66
Amendment of Class D and Class E
Airspace; Jackson and Lakeview, Ml

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
D airspace and Class E airspace
extending upward from 700 feet above
the surface at Jackson County Airport-
Reynolds Field, Jackson, MI, and the
Class E airspace extending upward from
700 feet above the surface at Lakeview
Airport-Griffith Field, Lakeview, MI.
This action as the result of airspace
reviews caused by the decommissioning
of the Jackson and Muskegon VHF
omnidirectional range (VOR) navigation
aids as part of the VOR Minimum
Operational Network (MON) Program.
The geographic coordinates and names
of the airports are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
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of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class D airspace and Class E airspace
extending upward from 700 feet above
the surface at Jackson County Airport-
Reynolds Field, Jackson, MI, and the
Class E airspace extending upward from
700 feet above the surface at Lakeview
Airport-Griffith Field, Lakeview, MI, to
support instrument flight rule
operations at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 28523; May 13, 2020)
for Docket No. FAA-2020-0355 to
amend the Class D airspace and Class E
airspace extending upward from 700
feet above the surface at Jackson County
Airport-Reynolds Field, Jackson, MI,
and the Class E airspace extending
upward from 700 feet above the surface
at Lakeview Airport-Griffith Field,
Lakeview, MI. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class D and E airspace designations
are published in paragraph 5000 and
6005, respectively, of FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class D and E airspace
designations listed in this document
will be published subsequently in the
Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:
Amends the Class D airspace at Jackson
County Airport-Reynolds Field, Jackson,
MI, by updating the geographic
coordinates of the airport to coincide
with the FAA’s aeronautical database;
and replacing the outdated term
“Airport/Facility Directory” with ““Chart
Supplement”’;

Amends the Class E airspace
extending upward from 700 feet above

the surface within a 6.5-mile (decreased
from a 7-mile) radius of Jackson County
Airport-Reynolds Field (previously the
Jackson VOR/DME); updates the name
and geographic coordinates of the
airport to coincide with the FAA’s
aeronautical database; and removes the
Jackson VOR/DME from the airspace
legal description;

And amends the Class E airspace
extending upward from 700 feet above
the surface within a 6.3-mile radius
(decreased from a 7.6-mile radius) of
Lakeview Airport-Griffith Field,
Lakeview, MI; and updates the
geographic coordinates of the airport to
coincide with the FAA’s aeronautical
database.

This action is the result of airspace
reviews caused by the decommissioning
of the Jackson and Muskegon VORs,
which provided navigation information
for the instrument procedures these
airports, as part of the VOR MON
Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 5000 Class D Airspace.

* * * * *

AGLMID Jackson, MI [Amended]

Jackson County Airport-Reynolds Field, MI

(Lat. 42°15’38” N, long. 84°2744” W)

That airspace extending upward from the
surface to and including 3,500 feet MSL
within a 4-mile radius of Jackson County
Airport-Reynolds Field. This Class D airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MIE5 Jackson, MI [Amended]

Jackson County Airport-Reynolds Field,
Jackson, MI
(Lat. 42°15’38” N, long. 84°2744” W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the Jackson County Airport-
Reynolds Field.

* * * * *

AGL MIE5 Lakeview, MI [Amended]
Lakeview Airport-Griffith Field, MI
(Lat. 43°27°08” N, long. 85°15'53” W)

That airspace extending upward from 700
feet above the surface within a 6.3-mile
radius of the Lakeview Airport-Griffith Field.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14871 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0354; Airspace
Docket No. 20-ASW-3]

RIN 2120-AA66
Amendment of Class E Airspace;
Kountze/Silsbee, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Hawthorne
Field, Kountze/Silsbee, TX. This action
is the result of an airspace review
caused by the decommissioning of the
Hardin County non-directional beacon
(NDB). The geographic coordinates of
the airport are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.

Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Hawthorne
Field, Kountze/Silsbee, TX, to support
instrument flight rule operations at this
airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 27184; May 7, 2020) for
Docket No. FAA-2020-0354 to amend
the Class E airspace extending upward
from 700 feet above the surface at
Hawthorne Field, Kountze/Silsbee, TX.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace area
extending upward from 700 feet above
the surface to within a 6.4-mile
(decreased from 6.6-mile) radius at
Hawthorne Field, Kountze/Silsbee, TX;
updates the header of the airspace legal
description to read Kountze/Silsbee, TX
(previously Kountze-Silsbee, TX) to
coincide with the FAA’s aeronautical
database; removes the city associated
with the airport to comply with changes
to FAA Order 7400.2M, Procedures for

Handling Airspace Matters; and updates
the geographic coordinates of the airport
to coincide with the FAA’s aeronautical
database.

These actions are the result of an
airspace review caused by the
decommissioning of the Hardin County
NDB which provided navigation
information for the instrument
procedures at these airports.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71 —DESIGNATION OF CLASS
A, B, C, D, AND E AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
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Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW TX E5 Kountze/Silsbee, TX
[Amended]
Hawthorne Field, TX
(Lat. 30°20"11” N, long. 94°15"27” W)
That airspace extending upward from 700

feet above the surface within a 6.4-mile
radius of Hawthorne Field.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14860 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0426; Airspace
Docket No. 20-AGL-22]

RIN 2120-AA66
Amendment of Class E Airspace;
Coshocton, OH

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Richard
Downing Airport, Coshocton, OH. This
action as the result of an airspace review
caused by the development of new
instrument procedures at this airport.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.

For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Richard
Downing Airport, Coshocton, OH, to
support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 28897; May 14, 2020)
for Docket No. FAA-2020-0426 to
amend the Class E airspace extending
upward from 700 feet above the surface
at Richard Downing Airport, Coshocton,
OH. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
by adding an extension 2 miles each
side of the 217° bearing from the
Richard Downing Airport, Coshocton,
OH, extending from the 6.5-mile radius
of the airport to 9.3 miles southwest of
the airport.

This action is the result of an airspace
review caused by the development of
new instrument procedures at this
airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
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no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71 —DESIGNATION OF CLASS
A, B, C, D, AND E AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL OH E5 Coshocton, OH [Amended]

Richard Downing Airport, OH

(Lat. 40°18’37” N, long. 81°51'09” W)

That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of Richard Downing Airport, and
within 2 miles each side of the 037° bearing
from the airport extending from the 6.5-mile
radius to 8.6 miles northeast of the airport,
and within 2 miles each side of the 217°
bearing from the airport extending from the
6.5-mile radius to 9.3 miles southwest of the
airport.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 202014864 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0356; Airspace
Docket No. 20-AS0-14]

RIN 2120-AA66

Amendment of the Class E Airspace;
Hazard, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Wendell H.
Ford Airport, Hazard, KY. This action is
the result of an airspace review caused
by the decommissioning of the Hazard
VHF omnidirectional range (VOR)
navigation aid as part of the VOR
Minimum Operational Network (MON)
Program. The geographic coordinates of
the airport are also being updated to
coincide with the FAA’s aeronautical
database.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.

Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Wendell H.
Ford Airport, Hazard, KY, to support
instrument flight rule operations at this
airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 27189; May 7, 2020) for
Docket No. FAA-2020-0356 to amend
the Class E airspace extending upward
from 700 feet above the surface at
Wendell H. Ford Airport, Hazard, KY.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to within a 6.7-mile radius (increased
from a 6.6-mile radius) of Wendell H.
Ford Airport, Hazard, KY; adds an
extension 2 miles each side of the 139°
bearing from the airport extending from
the 6.7-mile radius of the airport to 11.1
miles south of the airport; and updates
the geographic coordinates of the airport


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov
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to coincide with the FAA’s aeronautical
database.

This action is the result of an airspace
review caused by the decommissioning
of the Hazard VOR, which provided
navigation information for the
instrument procedures at this airport, as
part of the VOR MON Program.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71 —DESIGNATION OF CLASS
A, B, C, D, AND E AIRSPACE AREAS;
AIR TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASO KY E5 Hazard, KY [Amended]
Wendell H. Ford Airport, KY

(Lat. 37°23"15” N, long. 83°1542” W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Wendell H. Ford Airport, and
within 2 miles each side of the 139° bearing
from the airport extending from the 6.7-mile
radius of the airport to 11.1 miles south of
the airport.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14862 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0245; Airspace
Docket No. 20-ASW-2]

RIN 2120-AA66
Amendment of Class E Airspace;
Athens, TX

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Athens
Municipal Airport and Lochridge Ranch
Airport, Athens, TX. This action is the
result of airspace reviews caused by the
decommissioning of the Athens non-
directional beacon (NDB). The
geographic coordinates and names of
airports and navigational aids are also
being updated to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, September
10, 2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order

7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Athens
Municipal Airport and Lochridge Ranch
Airport, Athens, TX, to support
instrument flight rule operations at
these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 27176; May 7, 2020) for
Docket No. FAA-2020-0245 to amend
the Class E airspace extending upward
from 700 feet above the surface at
Athens Municipal Airport and
Lochridge Ranch Airport, Athens, TX.
Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov
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Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:
Amends the Class E airspace area
extending upward from 700 feet above
the surface to within a 6.4-mile radius
(decreased from a 6.5-mile radius) at
Athens Municipal Airport, Athens, TX;
and removes the Athens NDB and the
associated extension from the Athens,
TX, airspace legal description;

And amends the Class E airspace area
extending upward from 700 feet above
the surface at Lochridge Ranch Airport,
Athens, TX, by amending the extension
to the north to 2.6 miles (decreased from
4 miles) each side of the 356° bearing
from the Crossroads NDB extending
from the 6.5-mile radius of the airport
to 11.5 miles north of the airport;
removes the city associated with the
airport to comply with changes to FAA
Order 7400.2M, Procedures for
Handling Airspace Matters; and updates
the geographic coordinates of the airport
and the name of the Crossroads NDB
(previously the Crossroads RBN) to
coincide with the FAA’s aeronautical
database.

These actions are the result of
airspace reviews caused by the
decommissioning of the Athens NDB,
which provided navigation information
for the instrument procedures at these
airports.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally

current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), lOB(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW TX E5 Athens, TX [Amended]
Athens Municipal Airport, TX

(Lat. 32°09'50” N, long. 95°49'42” W)
Lochridge Ranch Airport, TX

(Lat. 31°59°21” N, long. 95°5704” W)
Crossroads NDB

(Lat. 32°03’49” N, long. 95°5727” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Athens Municipal Airport, and
within a 6.5-mile radius of Lochridge Ranch
Airport, and within 2.6 miles each side of the
356° bearing from the Crossroads NDB
extending from the 6.5-mile radius to 11.5
miles north of the Lochridge Ranch Airport.

Issued in Fort Worth, Texas, on July 6,
2020.
Steven T. Phillips,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-14859 Filed 7-9-20; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 23
RIN 3038—-AF02

Margin Requirements for Uncleared
Swaps for Swap Dealers and Major
Swap Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Interim final rule with request
for comment.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is adopting and invites
comment on an interim final rule
amending its margin requirements for
uncleared swaps for swap dealers
(“SDs’’) and major swap participants
(“MSPs”’) for which there is no
prudential regulator (“CFTC Margin
Rule”’). The Commission is revising the
compliance schedule for the posting and
collection of initial margin under the
CFTC Margin Rule to defer the
compliance date of September 1, 2020,
to September 1, 2021 (“Interim Final
Rule”’). The Commission is issuing the
Interim Final Rule to address the
operational challenges faced by certain
entities subject to the CFTC Margin Rule
as a result of the coronavirus disease
2019 (“COVID-19”’) pandemic,
consistent with the recent revision of
the Basel Committee on Banking
Supervision and Board of the
International Organization of Securities
Commissions (together, “BCBS/IOSCO”)
implementation schedule for margin
requirements for non-centrally-cleared
derivatives.

DATES:

Effective Date: This rule is effective
July 10, 2020.

Comment Date: Comments must be
received on or before September 8,
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2020. Comments submitted by mail will
be accepted as timely if they are
postmarked on or before that date.
ADDRESSES: You may submit comments,
identified by RIN 3038—AF02, by any of
the following methods:

e CFTC Comments Portal: https://
comments.cftc.gov. Select the “Submit
Comments” link for this rulemaking and
follow the instructions on the Public
Comment Form.

e Mail: Send to Christopher
Kirkpatrick, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Center, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Follow the
same instructions as for Mail, above.

Please submit your comments using
only one of these methods. Submissions
through the CFTC Comments Portal are
encouraged.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to https://
comments.cftc.gov. You should submit
only information that you wish to make
available publicly. If you wish the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act (“FOIA”), a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://comments.cftc.gov that it
may deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act (““APA”’) 2
and other applicable laws, and may be
accessible under the FOIA.3
FOR FURTHER INFORMATION CONTACT:
Joshua B. Sterling, Director, 202—418—
6056, jsterling@cftc.gov; Thomas J.
Smith, Deputy Director, 202—418-5495,
tsmith@cftc.gov; Warren Gorlick,
Associate Director, 202-418-5195,
wgorlick@cftc.gov; or Carmen Moncada-
Terry, Special Counsel, 202—-418-5795,
cmoncada-terry@cftc.gov, Division of
Swap Dealer and Intermediary
Oversight, Commodity Futures Trading

117 CFR 145.9. Commission regulations referred
to herein are found at 17 CFR chapter L.

25 U.S.C. Subchapter II.

35 U.S.C. 552.

Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:
I. Background

Section 4s(e) of the Commodity
Exchange Act (“CEA”) 4 directs the
Commission to adopt rules establishing
minimum initial and variation margin
requirements on all swaps 5 that are (i)
entered into by an SD 6 or MSP 7 for
which there is no prudential regulator 8
(collectively, “covered swap entities” or
“CSEs”) 9 and (ii) not cleared by a
registered derivatives clearing
organization (“uncleared swaps”).1° To
offset the greater risk to the SD or MSP
and the financial system arising from
the use of uncleared swaps, these
requirements must (i) help ensure the
safety and soundness of the SD or MSP
and (ii) be appropriate for the risk
associated with the uncleared swaps
held as an SD or MSP.11

BCBS/IOSCO established an
international framework for margin
requirements for uncleared derivatives
in September 2013 (the “BCBS/IOSCO

47 U.S.C. 6s(e) (capital and margin requirements).

5CEA section 1a(47), 7 U.S.C. 1a(47) (swap
definition); Commission regulation 1.3, 17 CFR 1.3
(further definition of a swap). A swap includes,
among other things, an interest rate swap,
commodity swap, credit default swap, and currency
swap.

6 CEA section 1a(49), 7 U.S.C. 1a(49) (swap dealer
definition); Commission regulation 1.3 (further
definition of swap dealer).

7 GEA section 1a(32), 7 U.S.C. 1a(32) (major swap
participant definition); Commission regulation 1.3
(further definition of major swap participant).

8CEA section 1a(39), 7 U.S.C. 1a(39) (defining the
term “‘prudential regulator” to include the Board of
Governors of the Federal Reserve System; the Office
of the Comptroller of the Currency; the Federal
Deposit Insurance Corporation; the Farm Credit
Administration; and the Federal Housing Finance
Agency). The definition of prudential regulator
further specifies the entities for which these
agencies act as prudential regulators. The
prudential regulators published final margin
requirements in November 2015. See generally
Margin and Capital Requirements for Covered Swap
Entities, 80 FR 74840 (Nov. 30, 2015) (‘“Prudential
Margin Rule”). The Prudential Margin Rule is
similar to the CFTC Margin Rule, including with
respect to the CFTC’s phasing-in of margin
requirements, as discussed below.

9 CEA section 4s(e)(1)(B), 7 U.S.C. 6s(e)(1)(B). SDs
and MSPs for which there is a prudential regulator
must meet the margin requirements for uncleared
swaps established by the applicable prudential
regulator. CEA section 4s(e)(1)(A), 7 U.S.C.
6s(e)(1)(A).

10 CEA section 4s(e)(2)(B)(ii), 7 U.S.C.
6s(e)(2)(B)(ii). In Commission regulation 23.151, the
Commission further defined the term uncleared
swap to mean a swap that is not cleared by a
registered derivatives clearing organization or by a
derivatives clearing organization that the
Commission has exempted from registration as
provided under the CEA. 17 CFR 23.151.

11 CEA section 4s(e)(3)(A), 7 U.S.C. 6s(e)(3)(A).

framework”).12 After the establishment
of the BCBS/IOSCO framework, the
CFTC, on January 6, 2016, consistent
with Section 4s(e), promulgated rules
requiring CSEs to collect and post initial
margin (“IM”) 13 and variation margin
(“VM”) 14 for uncleared swaps,?°
adopting the implementation schedule
set forth in the BCBS/IOSCO framework,
including the revised implementation
schedule adopted on March 18, 2015.16

In July 2019, BCBS/IOSCO further
revised the framework to extend the
implementation schedule to September
1, 2021.17 Consistent with this revision
to the international framework, in April
2020, the Commission promulgated a
final rule amending the compliance
schedule for the IM requirements under
the CFTC Margin Rule (“April 2020
Final Rule”).18

The World Health Organization
declared the COVID-19 outbreak a
global pandemic on March 11, 2020.1
On March 13, 2020, President Donald J.
Trump declared a national emergency

12 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(Sept. 2013), https://www.bis.org/publ/bcbs261.pdf.

13]nitial margin is the collateral (calculated as
provided by § 23.154 of the Commission’s
regulations) that is collected or posted in
connection with one or more uncleared swaps
pursuant to § 23.152. Initial margin is intended to
secure potential future exposure following default
of a counterparty (i.e., adverse changes in the value
of an uncleared swap that may arise during the
period of time when it is being closed out). See
CFTC Margin Rule, 81 FR at 683.

14 Variation margin, as defined in Commission
regulation 23.151, is the collateral provided by a
party to its counterparty to meet the performance
of its obligation under one or more uncleared swaps
between the parties as a result of a change in the
value of such obligations since the trade was
executed or the last time such collateral was
provided. 17 CFR 23.151.

15 See generally Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants, 81 FR 636 (Jan. 6, 2016). The CFTC
Margin Rule, which became effective April 1, 2016,
is codified in part 23 of the Commission’s
regulations. 17 CFR 23.150-23.159, 23.161. In May
2016, the Commission amended the CFTC Margin
Rule to add Commission regulation § 23.160, 17
CFR 23.160, providing rules on its cross-border
application. See generally Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants—Cross-Border Application of the
Margin Requirements, 81 FR 34818 (May 31, 2016).

16 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(March 2015), https://www.bis.org/bcbs/publ/
d317.pdf.

17 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(July 2019), https://www.bis.org/bcbs/publ/
d475.pdf.

18 See generally Margin Requirements for
Uncleared Swaps for Swap Dealers and Major Swap
Participants, 85 FR 19878 (April 9, 2020).

19WHO Director-General’s opening remarks at the
media briefing on COVID-19 (March 11, 2020),
https://www.who.int/dg/speeches/detail/who-
director-general-s-opening-remarks-at-the-media-
briefing-on-covid-19---11-march-2020.


https://www.bis.org/bcbs/publ/d317.pdf
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https://comments.cftc.gov
https://comments.cftc.gov
https://comments.cftc.gov
https://comments.cftc.gov
https://comments.cftc.gov
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due to the COVID-19 pandemic.2° The
disease has impacted individuals across
the world.

The COVID—-19 outbreak has severely
disrupted domestic and international
business, and adversely impacted the
global economy. In March 2020, a group
of global financial market trade
associations wrote a letter to BCBS/
I0SCO requesting a suspension of the
nearing compliance dates, set to begin
on September 1, 2020, and September 1,
2021, in light of the pandemic.2! The
Trade Association Letter stated that staff
at financial firms have been displaced
and repurposed given the increased
market volatility.22 The letter further
stated that working from home limits
access to legal and operational
documentation and also limits abilities
to communicate with counterparties.23
With operational teams working at full
capacity to ensure proper business
continuity, the trade associations
declared that the strained working
conditions at firms had “impaired” such
firms’ ability to undertake preparations
to exchange IM, such as custodian
onboarding and custodian
documentation, by the upcoming
September 1, 2020 deadline.24

Under these circumstances, the Trade
Association Letter emphasizes the
industry concern about diverting
resources from ongoing business
continuity efforts to the substantial
preparations needed for the exchange of
regulatory IM ahead of the September 1,
2020 deadline.2>

In response to these concerns, BCBS/
IOSCO decided to further extend the
implementation schedule for the margin
requirements for non-centrally cleared
derivatives by one year.26 BCBS/IOSCO,
in a joint statement, stated that the
extension would provide additional
operational capacity for firms to
respond to the immediate impact of

20 Proclamation on Declaring a National
Emergency Concerning the Novel Coronavirus
Disease (COVID-19) Outbreak (March 13, 2020),
https://www.whitehouse.gov/presidential-actions/
proclamation-declaring-national-emergency-
concerning-novel-coronavirus-disease-covid-19-
outbreak/.

21 Margin Requirements for Non-Centrally
Cleared Swaps Margin—Impact of COVID-19 on
Initial Margin Phase-In (March 25, 2020), https://
www.isda.org/2020/03/25/joint-trade-association-
letter-on-impact-of-covid-19-on-initial-margin-
phase-in/ (“Trade Association Letter”).

22 Trade Association Letter at 2.

23]d.

24 Trade Association Letter at 3.

25 See id.

26 See generally BCBS/IOSCO, Margin
requirements for non-centrally cleared derivatives
(April 2020), https://www.bis.org/bcbs/publ/
d499.htm (2020 BCBS/IOSCO Margin
Framework”) and Press Release, April 3, 2020,
https://www.bis.org/press/p200403a.htm (““April
2020 BCBS/IOSCO Press Release”).

COVID-19 and at the same time
facilitate firms’ diligent efforts to
comply with the requirements by the
revised deadlines.2”

Recently, a Global Markets Advisory
Committee (“GMAC”’) subcommittee
encouraged the adoption of the BCBS/
IOSCO recommendation to extend the
implementation schedule given the
circumstances brought about by the
COVID-19 pandemic. The
subcommittee noted that the April 2020
BCBS/IOSCO action “serves as
confirmation by the collective
international standard-setting bodies
that it is critical for the industry to be
able to divert and dedicate scarce
resources to respond to the COVID-19
crisis and related market volatility and
liquidity issues without jeopardizing
compliance with upcoming regulatory
obligations under uncleared swap
margin rules.” 28

I1. Interim Final Rule

The Commission is issuing the
Interim Final Rule to amend the CFTC
Margin Rule by deferring for one year to
September 1, 2021, compliance with the
IM requirements for entities subject to
the September 1, 2020 deadline. The
Commission is issuing this deferral in
recognition of the extraordinary
operational challenges and risk-
management demands faced by the
entities as a result of the COVID-19
pandemic, consistent with the recent
revision of BCBS/IOSCO’s
implementation schedule.29

27 Basel Committee and IOSCO announce deferral
of final implementation phases of the margin
requirements for non-centrally cleared derivatives
(April 3, 2020), https://www.bis.org/press/
p200403a.htm.

28 See Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps, at
3 (April 2020), https://www.cftc.gov/media/3886/
GMAC_051920MarginSubcommitteeReport/
download. The GMAC adopted the subcommittee’s
report and recommended to the Commission that it
consider adopting the report’s recommendations.
The GMAC subcommittee was not tasked to
respond to the COVID-19 pandemic. Rather, its
establishment pre-dates the pandemic’s impact and
its directive was to address the ongoing challenges
involving the implementation of the CFTC margin
requirements during the last stages of the
compliance schedule, which may be taken up at a
later date by the Commission. See CFTC
Commissioner Stump Announces New GMAC
Subcommittee on Margin Requirements for Non-
Cleared Swaps (Oct. 28, 2019), https://
www.cftc.gov/PressRoom/PressReleases/8064-19.

29 See generally 2020 BCBS/IOSCO Margin
Framework. The Framework extends the BCBS/
I0SCO implementation schedule to September 1,
2022, by deferring the compliance dates of
September 1, 2020, and September 1, 2021, to
September 1, 2021, and September 1, 2022,
respectively. Given the immediate need to address
the impact of the COVID-19 pandemic on entities

The CFTC Margin Rule requires
covered swap entities to post and collect
IM with counterparties that are SDs,
MSPs, or financial end users with
material swaps exposure (“MSE”) 30
(“covered counterparties”) in
accordance with a phased compliance
schedule set forth in Commission
regulation §23.161.31 The compliance
schedule applies progressively to CSEs
and their covered counterparties in
staggered phases, starting with entities
with the largest average daily aggregate
notional amounts (“AANA”’) of
uncleared swaps and certain other
financial products, and then
successively with lesser AANA.

The compliance schedule originally
spanned from September 1, 2016 to
September 1, 2020. The April 2020
Final Rule extended the schedule by
one year by dividing the last compliance
“phase”—which would have brought
into scope CSEs and covered
counterparties with an AANA between
$8 billion and $750 billion—into two
compliance phases. Under the April
2020 Final Rule, CSEs and covered
counterparties with an AANA between
$50 billion and $750 billion must
comply with the IM requirements
beginning on September 1, 2020.32 In
addition, again pursuant to the April
2020 Final Rule, other remaining CSEs
and covered counterparties, including
financial end users with MSE, must
comply beginning on September 1,
2021.33

This Interim Final Rule amends
Commission regulation § 23.161, as
revised by the April 2020 Final Rule,34
by deferring for one year the April 2020

nearing the September 1, 2020 deadline, the
Commission is issuing the Interim Final Rule
discussed herein. As discussed below, the
Commission intends to issue a notice of proposed
rulemaking with respect to the September 1, 2021
compliance date in the near term.

30 Commission regulation § 23.151 provides that
MSE for an entity means that the entity and its
margin affiliates have an average daily aggregate
notional amount of uncleared swaps, uncleared
security-based swaps, foreign exchange forwards,
and foreign exchange swaps with all counterparties
for June, July, and August of the previous calendar
year that exceeds $8 billion, where such amount is
calculated only for business days. A company is a
“margin affiliate”” of another company if: (i) Either
company consolidates the other on a financial
statement prepared in accordance with U.S.
Generally Accepted Accounting Principles, the
International Financial Reporting Standards, or
other similar standards; (ii) both companies are
consolidated with a third company on a financial
statement prepared in accordance with such
principles or standards; or (iii) for a company that
is not subject to such principles or standards, if
consolidation as described in (i) or (ii) would have
occurred if such principles or standards had
applied. 17 CFR 23.151.

3117 CFR 23.161.

32 See 17 CFR 23.161(a)(6).

3317 CFR 23.161(a)(7).

3417 CFR 23.161.


https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/media/3886/GMAC_051920MarginSubcommitteeReport/download
https://www.cftc.gov/PressRoom/PressReleases/8064-19
https://www.cftc.gov/PressRoom/PressReleases/8064-19
https://www.bis.org/bcbs/publ/d499.htm
https://www.bis.org/bcbs/publ/d499.htm
https://www.bis.org/press/p200403a.htm
https://www.bis.org/press/p200403a.htm
https://www.bis.org/press/p200403a.htm
https://www.isda.org/2020/03/25/joint-trade-association-letter-on-impact-of-covid-19-on-initial-margin-phase-in/
https://www.isda.org/2020/03/25/joint-trade-association-letter-on-impact-of-covid-19-on-initial-margin-phase-in/
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Final Rule’s compliance date of
September 1, 2020. The Interim Final
Rule reflects the recent revisions to the
BCBS/IOSCO framework extending the
margin implementation schedule.35
More specifically, the Interim Final Rule
defers compliance for entities that
would come into scope beginning on
September 1, 2020, requiring CSEs and
covered counterparties with an AANA
between $50 billion up to $750 billion
during the three-month period of
March—May of 2021 to come into
compliance beginning on September 1,
2021.

By extending the September 1, 2020
deadline for compliance with the IM
requirements under the CFTC Margin
Rule, the Commission, consistent with
BCBS/IOSCO’s revision of the margin
implementation schedule, seeks to
alleviate the challenges, operational and
otherwise, that COVID-19 poses to
entities nearing the September 1, 2020
deadline. In the Commission’s view,
compliance with the existing
requirements could exacerbate COVID—
19’s adverse impact on operations by
causing entities to divert scarce
resources from more pressing
operational needs, which could hinder
business continuity efforts and adequate
management of volatility, liquidity, and
other risks brought about by the
pandemic.36

The COVID-19 pandemic has severely
and adversely impacted preparations for
the exchange of regulatory IM in
advance of the current compliance
deadlines, including procuring rule-
compliant documentation, setting up
custodial arrangements, and
establishing internal processes for the
calculation, collection, and posting of
IM, among other things. In the midst of
high market volatility, firms have
experienced a reduction in operational
capacity, carrying out remote
operations, with employees performing
critical functions from home or other
temporary locations, which has limited
access to legal and operational
documentation and limited the ability to
work with counterparties.

Service providers, such as custodians,
are facing similar operational
challenges. As the next phase of
compliance, beginning on September 1,
2020, approaches, custodian onboarding
is being impeded, resulting in further

352020 BCBS/IOSCO Margin Framework.

36 To be sure, the exchange of IM mitigates
various risks, such as counterparty credit risk.
However, given the relatively small share of the
swaps market affected by this IFR, the Commission
believes it is appropriate to defer covered entities’
IM obligations to allow such entities to focus on
immediate operational, volatility, and liquidity
risks arising from the COVID-19 pandemic.

delays in the establishment of custodian
accounts. Other vendors providing IM-
related services are being similarly
affected.

The Commission notes that the
compliance delay provided by the
Interim Final Rule applies to entities
whose uncleared swap portfolios tend to
be smaller than the portfolios of entities
that came into scope in earlier phases of
the compliance schedule. The CFTC’s
Office of the Chief Economist (“OCE”’)
has estimated that entities with such
smaller uncleared swap portfolios
represent only 8% of total AANA across
all phases.37 This modest share of
notional amount, spread across many
small entities, likely means that the
uncollateralized swaps entered into by
these entities—taking into account that
no exchange of IM is required by the
CFTC Margin Rule until the IM
threshold amount has been
exceeded 38—pose less risk to the
financial markets than the risk posed by
uncleared swaps entered into by entities
that have already come into the scope of
IM compliance.

This Interim Final Rule does not
address the last phase of compliance
beginning on September 1, 2021. As
discussed below, the Commission is
making a finding that notice and public
procedure on this rule is impracticable
because the need for relief is immediate.
Because there is more time to address
the last phase of compliance currently
set to commence on September 1, 2021,
the Commission will address that
compliance date through a notice of
proposed rulemaking and public
comment process. The Commission
intends to take action with respect to
the final compliance phase in the near
term. The Commission notes that
without an extension of the final
compliance phase, approximately 700
entities would come into the scope of
the IM requirements simultaneously on
September 1, 2021.39

37Richard Haynes, Madison Lau, & Bruce
Tuckman, Initial Margin Phase 5, at 4 (Oct. 24,
2018), https://www.cftc.gov/sites/default/files/
About/Economic%20Analysis/Initial % 20Margin
%20Phase %205 % 20v5_ada.pdf (“OCE Initial
Margin Phase 5 Study”).

38 Under Commission regulation § 23.154(a)(3),
there is no requirement to post or collect IM until
the initial margin threshold amount has been
exceeded. See 17 CFR 23.154(a)(3). The term
“initial margin threshold amount” is defined in
Commission regulation 23.151 as an aggregate
credit exposure of $50 million from all uncleared
swaps between a CSE and its margin affiliates on
one hand, and a covered counterparty and its
margin affiliates on the other. 17 CFR 23.151. For
the definition of “margin affiliate,” see supra note
30.

39 See OCE Initial Margin Phase 5 Study at 4.

IIL. Request for Comment

The Commission is issuing this
Interim Final Rule to revise Commission
regulation § 23.161 to address concerns
relating to the COVID-19 pandemic, as
discussed above. Issuing an Interim
Final Rule means that the amendment to
delay the April 2020 Final Rule’s
compliance deadline of September 1,
2020, will take effect sooner than if the
Commission followed the usual prior
notice and comment rulemaking
process. A discussion of the
Commission’s finding that there is good
cause to omit the usual prior notice and
comment procedures appears below in
the section entitled “Administrative
Procedure Act.”

The Commission welcomes public
comments from interested persons
regarding any aspect of the changes
made by this Interim Final Rule. The
Commission also seeks comment on the
following specific questions. The
Commission will take into consideration
comments received and may modify the
Interim Final Rule if warranted.

(1) This Interim Final Rule delays by
one year compliance with the IM
requirements under the CFTC Margin
Rule for entities subject to the
September 1, 2020 deadline to alleviate
the challenges, operational and
otherwise, that COVID-19 poses to
entities engaging in uncleared swaps
nearing the existing compliance
deadline as discussed above. Uncleared
swaps that are entered into during the
one year extension period will be legacy
swaps not subject to the IM
requirements (although they would be
subject to VM requirements) and, as
such, lesser amounts of margin would
be collected for these swaps, potentially
increasing counterparty risk and the risk
of contagion.40 In light of these risks,
should the Commission consider any
alternative to extending the compliance
schedule? Please describe the
alternatives if any can be identified.

(2) As an alternative to the Interim
Final Rule deferring compliance for the
entities coming into scope in September
2020, should the Commission consider

40 Pursuant to Commission regulation § 23.161,
the compliance dates for the IM and VM
requirements under the CFTC Margin Rule are
staggered across a phased schedule that extends
from September 1, 2016, to September 1, 2021. The
compliance period for the VM requirements ended
on March 1, 2017 (though the CFTC and other
regulators provided guidance permitting a six
month grace period to implement the requirements
following the implementation date), while the IM
requirements continue to phase in through
September 1, 2021. An uncleared swap entered into
prior to an entity’s IM compliance date is a “‘legacy
swap” that is not subject to IM requirements. See
CFTC Margin Rule, 81 FR at 651 and Commission
regulation § 23.161. 17 CFR 23.161.
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a longer deferral period for such firms?
Please describe the potential benefits
and any costs were the CFTC to provide
a longer deferral period.

Please refer to the ADDRESSES section
above with respect to the submission of
comments.

IV. Related Matters

A. Administrative Procedure Act

The APA generally requires Federal
agencies to publish a notice of proposed
rulemaking and provide an opportunity
for public comment before issuing a
new rule.#® However, an agency may
issue a new rule without publication in
the Federal Register of a notice of
proposed rulemaking with an
opportunity for comment if the agency
for good cause finds (and incorporates
the finding and a brief statement of the
reasons therefor in the rules issued) that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.42 The
Commission for good cause finds that
such notice and public procedure on the
instant amendments to Commission
regulation § 23.161 are impracticable
and contrary to the public interest due
to the COVID-19 pandemic. The World
Health Organization declared the
COVID-19 outbreak a global pandemic
on March 11, 2020.43 On March 13,
2020, President Donald J. Trump
declared a national emergency due to
the COVID-19 pandemic.*4

The Commission for good cause finds
that notice and public procedure on this
rule are impracticable because the need
for relief is immediate. With respect to
the change to the compliance schedule
for the CFTC Margin Rule, time is of the
essence. Participants in the uncleared
swaps markets have experienced
diminished operational capacity due to
stay-at-home orders, closures, and other
community nonpharmaceutical
interventions.#® Efforts to comply with
the IM requirements may divert
manpower and funding resources from
already strained operations, hindering
business continuity efforts and focus on
management of risks posed by the
pandemic.

The practical effect of these contagion
mitigation strategies is to require many
businesses to carry out remote
operations with employees performing
critical functions from their homes or

41 See 5 U.S.C. 553(b).

425 U.S.C. 553(b)(B).

43 See supra note 19.

44 See supra note 20.

45 See Nonpharmaceutical Interventions (NPIs)
(describing strategies to slow the spread of COVID—
19), https://www.cdc.gov/nonpharmaceutical-
interventions/index.html (last visited April 28,
2020).

other temporary locations. Preparations
in anticipation of IM compliance by,
among other things, procuring rule
compliant documentation, setting up
custodial arrangements, and
establishing internal processes for the
calculation, collection, and posting, are
more difficult to accomplish when
personnel are working remotely.
Undertaking the regular rulemaking
proceedings would therefore be
impracticable to provide the immediate
relief market participants need to focus
on immediate COVID—19 response.
Delays in the response could exacerbate
the adverse impact of the pandemic on
these entities’ operations and detract
from more urgent operational matters.
The next compliance phase
commences on September 1, 2020.
Entities coming into scope need to
prepare for months in advance to
comply with the IM requirements.
These preparations may be affected by
the entities’ reduced operational
capacity. A compliance delay until
September 1, 2021, will alleviate the
operational burden. This militates
against the delay needed to conduct the

regular notice and comment rulemaking.

The Commission for good cause also
finds that notice and public procedure
thereon are contrary to the public
interest in the context of the COVID-19
national emergency. As explained
above, participants in the uncleared
swaps markets have an immediate need
for operational flexibility due to the
COVID-19 pandemic. The Commission
has determined that issuing this Interim
Final Rule, to be effective immediately
upon publication in the Federal
Register, is crucial to alleviate the
burden associated with the exchange of
regulatory IM for entities whose
operations may be already strained
given the effect of COVID-19 on their
operations. Providing a notice and
comment period pursuant to normal
rulemaking process would delay relief
and thus be contrary to the public
interest.

For the above reasons, the
Commission’s implementation of this
rule as an Interim Final Rule, with
provision for post-promulgation public
comment, is in accordance with section
553(b) of the APA .46

Similarly, for the same reasons set
forth above under the discussion of
section 553(b)(B) of the APA, the
Commission, for good cause, finds that
no transitional period, after publication
in the Federal Register, is necessary
before the amendment to § 23.161 made
by this Interim Final Rule becomes
effective. Accordingly, this Interim

465 1J.S.C. 553(b)(B); 553(d)(3).

Final Rule shall be effective
immediately upon publication in the
Federal Register.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act47
requires Federal agencies to consider
whether the rules they propose will
have a significant economic impact on
a substantial number of small entities
and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities.
Because, as discussed above, the
Commission is not required to publish
a notice of proposed rulemaking for this
rule, a regulatory flexibility analysis is
not required.4+8

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”) 49 imposes certain
requirements on Federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA. The
Commission may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number.

The Commission believes that this
Interim Final Rule does not impose any
new recordkeeping or information
collection requirements, or other
collections of information that require
approval of OMB under the PRA.

D. Cost-Benefit Considerations

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA. Section 15(a) further specifies that
the costs and benefits shall be evaluated
in light of the following five broad areas
of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission
considers the costs and benefits
resulting from its discretionary
determinations with respect to the
section 15(a) considerations.

This Interim Final Rule revises the
compliance schedule for the CFTC
Margin Rule by deferring compliance
with the IM requirements from
September 1, 2020, to September 1,

475 U.S.C. 601 et seq.
48 See 5 U.S.C. 603(a).
4944 U.S.C. 3501 et seq.
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2021, for CSEs and covered
counterparties with an AANA ranging
from $50 billion up to $750 billion.

The baseline against which the
benefits and costs associated with the
Interim Final Rule are compared is the
uncleared swaps markets as they exist
today and the current compliance
schedule. As discussed in both the
CFTC Margin Rule and the April 2020
Final Rule, the existing compliance
schedule represented an attempt to
balance the costs and benefits of
requiring margin for uncleared swaps
for different entities. For example, the
CFTC Margin Rule noted that “[t]he
compliance dates have been structured
to ensure that the largest and most
sophisticated CSEs and counterparties
that present the greatest potential risk to
the financial system comply with the
requirements first. These swap market
participants should be able to make the
required operational and legal changes
more rapidly and easily than smaller
entities [that] engag[e] in swaps less
frequently and pose less risk to the
financial system.” 50 As discussed
below, the COVID-19 pandemic has
raised the cost of compliance for the
next cohort of entities, and hence
altered the calculus in setting the CFTC
Margin Rule’s compliance schedule,
which is based on balancing costs and
benefits.

1. Benefits

As described above, the Interim Final
Rule defers compliance with the IM
requirements for CSEs and their covered
counterparties subject to IM compliance
beginning on September 1, 2020. The
Interim Final Rule creates a benefit as it
is intended to mitigate the disruptive
effect of COVID—19 and the attendant
market volatility by permitting firms to
allocate their resources to ensure proper
business continuity and management of
risks brought about by the pandemic.

Starting in March, 2020, entities that
trade uncleared swaps have experienced
diminished operational capacity, due to
stay-at-home orders, closures, and other
community nonpharmaceutical
interventions.>! These entities are
currently conducting business
operations remotely and employees are
performing critical business functions
from their homes or other temporary
locations.

With reduced operational capacity,
preparations to come into compliance
with the IM requirements in the next
phase of the compliance schedule

50 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
at 676.

51 See supra note 45.

represent a challenge to these entities.
Compliance will require procuring
documentation addressing the exchange
of regulatory IM, setting up custodial
arrangements, and establishing
processes for the calculation, posting,
and collection of IM, among other
things. Absent the Interim Final Rule,
which delays compliance with the IM
requirements, some market participants
may be unable to secure necessary
documentation and establish processes
for the exchange of IM by the September
1, 2020 deadline. As a result, these
entities may be required to cease
uncleared swap trading in September,
with a resulting reduction in their
ability to hedge their risk. The inability
of some entities to trade uncleared
swaps may reduce liquidity in this
market, and thereby potentially harm
other traders as well.

Another potential benefit of the
Interim Final Rule is that it would
mitigate the effect on entities that would
have otherwise been required to collect
and post IM beginning on September 1,
2020, under the April 2020 Final Rule.
Many of these entities would likely have
reduced cash reserves due to the effects
of COVID-19 on their business
operations. For these firms, the
compliance delay in the Interim Final
Rule may mitigate the temporary cash
constraint by eliminating or suspending
the cost of IM collateralization, allowing
for continued hedging and the
management of risks posed by the
pandemic. By extending the September
1, 2020 compliance deadline, the
Interim Final Rule defers the timeline
for compliance, thereby promoting
diligent risk management and allowing
entities who might be precluded from
trading uncleared swaps to continue to
hedge using uncleared swaps.

2. Costs

The Interim Final Rule delays
compliance with the IM requirements
by one year for CSEs and covered
counterparties that are subject to the
September 1, 2020 compliance deadline.
Uncleared swaps entered into between
September 1, 2020, and the new
deadline of September 1, 2021, may be
treated as legacy swaps exempt from the
IM requirements and, as such, lesser
amounts of collateral would be collected
to offset the risk of uncleared swaps,
potentially increasing the risk of
contagion and systemic risk to the
United States.52

In addition, many entities in advance
of the nearing September 1, 2020
deadline may have already engaged in

52 See supra note 40 for the definition of “legacy
swaps.”

preparations for the exchange of
regulatory IM, procuring compliant
documentation and setting up processes
for the exchange of IM. Given the
extension of the compliance deadline,
these entities would likely need to re-
negotiate the existing documentation
and refresh processes put into place as
the new compliance deadlines approach
and would thus incur additional costs to
come into compliance with the IM
requirements.

The Interim Final Rule provides relief
to entities whose uncleared swap
portfolios tend to be smaller than the
portfolios of entities that came into
scope in earlier phases. The decision to
defer the compliance date of September
1, 2020, to September 1, 2021, affects
slightly fewer than 200 entities,
representing approximately 8% of
AANA across all phases, as estimated by
the OCE. This modest share of notional
amount spread across many small
entities likely means that the
uncollateralized swaps entered into by
these entities—taking into account that
no exchange of IM is required by the
CFTC Margin Rule until the initial
margin threshold amount has been
exceeded 33—pose less risk to the
financial markets than the risk posed by
uncleared swaps entered into by entities
that have already come into the scope of
IM compliance.

3. Section 15(a) Considerations

In light of the foregoing, the CFTC has
evaluated the costs and benefits of this
Interim Final Rule pursuant to the five
considerations identified in section
15(a) of the CEA as follows:

(a) Protection of Market Participants and
the Public

As discussed above, as a result of the
COVID-19 pandemic, entities trading
uncleared swaps are facing a reduction
in their operational capacities due to
stay-at-home orders, closures, and other
community nonpharmaceutical
interventions 54 to contain the spread of
the virus and slow its progress. To
alleviate the effect on entities nearing
the September 1, 2020 deadline for
compliance with the IM requirements,
the Interim Final Rule delays
compliance by one year for those
entities, allowing them to continue to
trade uncleared swaps and hedge their
risk without incurring the full costs and
operational demands of preparing for
compliance while simultaneously
responding to the COVID-19 pandemic.

The Interim Final Rule also allows
entities that would otherwise be focused
on implementing regulatory margin

54 See supra note 45.
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requirements, in order to continue to
trade uncleared swaps, to instead focus
on and respond to the challenges posed
by COVID-19.

Because the Interim Final Rule delays
the implementation of mandatory IM for
uncleared swaps, there may not be as
much IM posted to protect the financial
system as would be the case if the
Interim Final Rule were not
promulgated. This could potentially
make market participants’ positions
more risky.

(b) Efficiency, Competitiveness, and
Financial Integrity of Markets

Entities nearing the September 1,
2020 deadline for compliance with the
IM requirements may face difficulties in
preparing to exchange regulatory IM
given the reduced operational capacity
as a result of COVID-19. By extending
the compliance deadline for these
entities by one year, the Interim Final
Rule may enhance efficiencies in several
ways, as this extension allows these
entities to shift their focus to emerging
risks and to act diligently to comply
with the IM requirements by the revised
deadlines. As such, the Interim Final
Rule promotes the financial integrity of
the markets.

The Commission acknowledges that
delaying compliance with the IM
requirements will result in the
collection of less IM overall, potentially
making the uncleared swaps markets
more susceptible to financial contagion
where the default of one counterparty
could lead to subsequent defaults of
other counterparties. This could
potentially harm market integrity.
However, because this extension covers
a relatively smaller share of the swaps
market, the Commission believes that
such a contagion is less likely to occur
during the limited extension period.

(c) Price Discovery

Delaying the margin requirement for
one year for some entities may have an
effect on trading behavior, and
consequently, may potentially have an
effect on price discovery. Postponing
the requirement may allow more firms
to trade uncleared swaps (i.e., those who
would have an AANA above $50 billion
based on March—-May 2020, yet could
not comply with the IM requirements by
September 2020). This, in turn, could
make the uncleared swaps market more
liquid, so that trading would be more
likely to result in prices that reflect
fundamentals.

(d) Sound Risk Management

By deferring the September 1, 2020
deadline by one year, the Interim Final
Rule will have the effect of relieving

some of the burden on managerial
resources, at a time when such
resources are strained from the COVID—
19 outbreak. As such, the Interim Final
Rule allows covered entities to more
readily undertake proper business
continuity measures and address the
market, liquidity, operational, and other
risks brought about by the pandemic. In
this sense, the Interim Final Rule
promotes sound risk management.

Uncleared swaps entered into during
the one year compliance delay may be
treated as legacy swaps exempt from the
IM requirement. As such, less collateral
would be collected to offset the risk of
uncleared swaps, increasing the risk of
contagion and systemic risk to the
United States.

As noted above, the Interim Final
Rule addresses entities whose uncleared
swap portfolios tend to be smaller than
entities that came into scope in earlier
phases, comprising approximately 200
entities that represent 8% of total
AANA, as estimated by the OCE.55 This
modest share of notional amount spread
across those entities likely means that
the uncollateralized swaps entered into
by these entities during the one year
delay pose relatively less risk to the
financial markets than the swaps
entered into by the entities with larger
swap portfolios that are already subject
to the IM requirements.

(e) Other Public Interest Considerations

The Interim Final Rule amends the
CFTC Margin Rule consistent with the
revised BCBS/IOSCO margin
framework, promoting harmonization
with international and domestic margin
regulatory requirements and reducing
the potential for regulatory arbitrage.

Request for Comments on Cost-Benefit
Considerations. The Commission invites
public comment on its cost-benefit
considerations, including the section
15(a) factors described above.
Commenters are also invited to submit
any data or other information that they
may have quantifying or qualifying the
costs and benefits of the proposed
amendment with their comment letters.

D. Antitrust Laws

Section 15(b) of the CEA requires the
Commission to ““take into consideration
the public interest to be protected by the
antitrust laws and endeavor to take the
least anticompetitive means of
achieving the purposes of this Act, in
issuing any order or adopting any
Commission rule or regulation
(including any exemption under section
4(c) or 4c(b)), or in requiring or
approving any bylaw, rule, or regulation

55 See OCE Initial Margin Phase 5 Study at 4.

of a contract market or registered futures
association established pursuant to
section 17 of this Act.”” 56

The Commission believes that the
public interest to be protected by the
antitrust laws is generally to protect
competition. The Commission requests
comment on whether the Interim Final
Rule implicates any other specific
public interest to be protected by the
antitrust laws.

The Commission has considered the
Interim Final Rule to determine whether
it is anticompetitive and has
preliminarily identified no
anticompetitive effects. The
Commission requests comment on
whether the Interim Final Rule is
anticompetitive and, if it is, what the
anticompetitive effects are.

Because the Commission has
preliminarily determined that the
Interim Final Rule is not
anticompetitive and has no
anticompetitive effects, the Commission
has not identified any less
anticompetitive means of achieving the
purposes of the Act. The Commission
requests comment on whether there are
less anticompetitive means of achieving
the relevant purposes of the Act that
would otherwise be served by adopting
the Interim Final Rule.

List of Subjects in 17 CFR Part 23

Capital and margin requirements,
Major swap participants, Swap dealers,
Swaps.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
part 23 as follows:

PART 23—SWAP DEALERS AND
MAJOR SWAP PARTICIPANTS

m 1. The authority citation for part 23
continues to read as follows:

Authority: 7 U.S.C. 1a, 2, 6, 6a, 6b, 6b—1,
6¢, 6p, 6r, 65, 6t, 9, 9a, 12, 12a, 13b, 13c, 16a,
18, 19, 21.

Section 23.160 also issued under 7 U.S.C.

2(i); Sec. 721(b), Pub. L. 111-203, 124 Stat.
1641 (2010).

m 2. Amend § 23.161 by revising
paragraph (a)(6) to read as follows:

§23.161 Compliance dates.

(a) * x %

(6) September 1, 2021 for the
requirements in § 23.152 for initial
margin for any uncleared swaps where
both—

(i) The covered swap entity combined
with all its margin affiliates; and

(ii) Its counterparty combined with all
its margin affiliates have an average

567 U.S.C. 19(b).
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daily aggregate notional amount of
uncleared swaps, uncleared security-
based swaps, foreign exchange forwards,
and foreign exchange swaps in March,
April, and May 2021 that exceeds $50
billion, where such amounts are
calculated only for business days; and
where

(iii) In calculating the amounts in
paragraphs (a)(6)(i) and (ii) of this
section, an entity shall count the
average daily notional amount of an
uncleared swap, an uncleared security-
based swap, a foreign exchange forward,
or a foreign exchange swap between the
entity and a margin affiliate only one
time and shall not count a swap that is
exempt pursuant to §23.150(b) or a
security-based swap that is exempt
pursuant to section 15F(e) of the
Securities Exchange Act of 1934 (15
U.S.C. 780.10(e)).

*

* * * *

Issued in Washington, DC, on June 1, 2020,
by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendices will not
appear in the Code of Federal Regulations.

Appendices to Margin Requirements for
Uncleared Swaps for Swap Dealers and
Major Swap Participants—Commission
Voting Summary, Chairman’s
Statement, and Commissioners’
Statements

Appendix 1—Commission Voting
Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.

Appendix 2—Supporting Statement of
Chairman Heath P. Tarbert

If there were no uncertainty, there would
be no derivatives markets. Indeed, the CFTC
is in the business of regulating markets that
enable market participants to hedge their
risks. But there are some exogenous events
that come but once a century—a so-called
Black Swan—which even prudent risk
management can neither foresee nor
adequately prepare for. The United States
and much of the world is now facing such
an event in the form of the COVID-19
(coronavirus) pandemic.

Two months ago, the Commission voted to
extend the compliance schedule for initial
margin requirements for uncleared swaps for
those entities with the smallest swaps
portfolios.? This extension split Phase 5 of
the schedule in two, creating a new Phase 6
composed of entities with swaps portfolios

1 Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 85 FR
19,878 (published in the Federal Register Apr. 9,
2020) (“March 2020 IM Rule”).

between $8 billion and $50 billion in average
aggregate notional amount (“AANA”).

The Commission deferred the compliance
deadline for entities in this new Phase 6 for
one year. This was due to the complex
operational burdens these entities will face
and the fact these entities account for less
than 3 percent of total uncleared swaps
AANA.2 Phase 5—which comprises entities
with larger swaps portfolios 3—remained
subject to the prior compliance deadline.

These timelines did not factor in the most
severe economic downturn the world has
witnessed since the Great Depression. Today
we are doing so. Accordingly, I support our
interim final rule (“IFR”) deferring the
compliance date for the Commission’s initial
margin requirements for uncleared swaps in
response to the coronavirus pandemic. This
rule would provide a one-year extension for
Phase 5 entities, which would otherwise
become subject to initial margin
requirements in just three months, on
September 1, 2020. I believe issuing this IFR
is appropriate from both a substance and a
process perspective.

Need for the Extension

First, allow me to explain the substance of
why an extension is necessary. As everyone
listening is painfully aware, we are in the
midst of a global pandemic. Economies
across the world have largely shut down in
response to social distancing needs. Market
volatility has reached historic levels.
Financial firms, like so many other
organizations, have been forced into a near-
total remote-working posture. These
extraordinary market conditions and
operational shifts demand that financial
firms—including those regulated by the
CFTC—devote an inordinate amount of time
and resources to day-to-day operational,
business continuity, and risk-management
efforts.

Preparation for compliance with initial
margin requirements requires procuring
compliant documentation; setting up
custodial arrangements; and establishing
internal processes for the calculation,
collection, and posting of initial margin,
among other things. These steps are both
time intensive and resource intensive. For
many firms, the intense effort necessary to
meet the imminent compliance deadline
would divert focus and resources from their
respective coronavirus responses. Moreover,
working from home has made it difficult to
access required legal and operational
documentation and communicate with
counterparties.

Recognizing these concerns, the Basel
Committee on Banking Supervision and
International Organization of Securities
Commissions have jointly extended their

2 Statement of CFTC Chairman Heath P. Tarbert

in Support of Extending Relief for Initial Margin
Requirements for Uncleared Swaps (Mar. 18, 2020),
https://www.cftc.gov/PressRoom/
SpeechesTestimony/tarbertstatement031820 (citing
Richard Haynes, Madison Lau, & Bruce Tuckman,
Office of the Chief Economist, CFTC, Initial Margin
Phase 5 (Oct. 2018)).

3 As a result of the March 2020 IM Rule, Phase
5 is now made up of entities with $50 billion to
$750 billion in AANA.

initial margin compliance schedule. Several
BCBS/IOSCO members have already taken
steps to implement this relief.

As I have said before, the CFTC’s margin
rules are a key systemic risk mitigant.
However, the market participants receiving
an extension under this IFR have some of the
smallest uncleared swaps portfolios. Indeed,
Phase 5 entities collectively represent only 8
percent of total AANA across all margin
phases.

We must balance the critical need to
marshal scarce operational resources for
pandemic response against the relatively
small risks posed by a one-year compliance
delay. The circumstances here weigh clearly
in favor of being consistent with our
international counterparts in granting the
extension.

Need for an Interim Final Rule

Now, I will address the process for granting
this extension. I have made very clear in the
past that I believe the Commission should
regulate via notice-and-comment
rulemakings where possible. This gives the
public a voice in the regulatory process and
provides the agency the benefit of
commenters’ expertise and experience.
Indeed, since I joined the CFTC last July, we
have issued 11 final rules and 15 proposed
rules, not counting the two we are voting on
today.

However, as I have said before, there are
certain circumstances in which prior notice
and comment is not an ideal regulatory
vehicle. Congress recognized this in the
Administrative Procedure Act. For example,
the statute makes clear that agencies need not
engage in the prior notice-and-comment
process where doing so would be
“impracticable, unnecessary, or contrary to
the public interest.” In those circumstances,
agencies may issue an interim final rule—
that is, a rule that is effective after issuance
without further public comment and agency
response. The public may comment on the
IFR after it becomes effective, and the agency
may issue a revised final rule if those
comments warrant changes to the IFR.

Here, providing a public comment period
before issuing the extension would be both
impracticable and contrary to the public
interest. Challenges related to the
coronavirus pandemic have already become
dire. And because the current deadline for
Phase 5 firms is only three months away,
initial margin preparation demands are
extremely pressing right now. If we opened
even the shortest permissible comment
period and incorporated those comments into
a final rule, any relief issued likely would
already be moot. Although we are soliciting
comments on the IFR, we believe that Phase
5 entities need relief that is effective now in
order to maintain focus on the real business
continuity and risk-management issues they
are facing today.

By contrast, because the Phase 6
compliance date is not until September 2021,
the CFTC will address an extension for Phase
6 through the traditional notice-and-
comment rulemaking process. However, I
recognize the importance of clarity and
certainty for Phase 6 market participants. So
I expect we will issue a proposed rule in that


https://www.cftc.gov/PressRoom/SpeechesTestimony/tarbertstatement031820
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regard in the very near term and proceed
with that rulemaking as expeditiously as
possible.

As previously demonstrated by our staff’s
coronavirus-related no-action relief,4 the
CFTC stands ready to do whatever is
necessary to help regulated entities weather
the current crisis. I hope today’s compliance
schedule extension will help give firms the
capacity they need to do so.

Appendix 3—Supporting Statement of
Commissioner Brian Quintenz

I am pleased to support the interim final
rule to defer the phase 5 compliance date of
September 1, 2020 to September 1, 2021 in
light of the unprecedented economic and
social impacts of COVID-19. Under these
difficult circumstances, I think it is
appropriate to provide phase 5 firms with
additional time to comply, ensuring that their
already strained resources are not diverted
from ongoing business continuity efforts. I
would also support a one year deferral for the
phase 6 compliance date, in line with the
BCBS-IOSCO recent amendments to the
recommended margin framework to push
out, respectively, the phase 5 and phase 6
compliance dates by one year.! As I have
noted previously, given the large number of
firms brought into scope during phases 5 and
6, the estimated 7,000 initial margin
relationships that need to be negotiated, and
the small overall percentage of swap activity
these firms represent, a one year deferral for
these final phases is appropriate in order to
facilitate an efficient, orderly transition for
the market into the uncleared margin regime.

As we approach these final compliance
deadlines, I also think it is appropriate to
reflect on how the uncleared margin regime
can be improved to address some of the
compliance challenges experienced in earlier
stages. During last week’s meeting of the
Global Markets Advisory Committee
(GMAQ), I found the presentation of the
Subcommittee on Margin Requirements for
Non-Cleared Swaps regarding its
recommendations to improve our margin
framework to be incredibly informative.2 I
look forward to working with staff to review
all of the Subcommittee’s recommendations
and I appreciate the hard work,
thoughtfulness, and dedication that went into
producing the Subcommittee’s report.

Appendix 4—Statement of
Commissioner Rostin Behnam

A little over two months ago, the
Commission cancelled a scheduled open

4These no-action letters are available at https://
www.cftc.gov/coronavirus.

1 See Basel Committee on Banking Supervision
and Board of the International Organization of
Securities Commissions, Margin Requirements for
Non-Centrally Cleared Derivatives (Apr. 2020),
available at https://www.iosco.org/library/pubdocs/
pdf/IOSCOPD651.pdf.

2 See Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps
(May 2020), https://www.cftc.gov/media/3886/
GMAC_051920MarginSubcommitteeReport/
download.

public meeting due to the COVID-19
pandemic.? One of the three matters on the
agenda for deliberation that day was the most
recent amendment to the CFTC Margin Rule,
which sought to align the compliance
schedule for initial margin or “IM”
requirements with recent changes to the
BCBS/IOSCO framework extending
implementation dates through September 1,
2021. The Commission ultimately voted to
approve a final rule, the April 2020 Final
Rule, extending the schedule one year by
dividing the last compliance ‘“phase”—
which had been phase 5—into two phases,
now phases 5 and 6.2 The primary stated
purpose for the extension was to mitigate the
potential for market disruption that could
result from the large number of entities—
approximately 700—coming into compliance
with IM requirements at the same time.? The
Commission’s action reflected further efforts
to coordinate and harmonize with
international counterparts and U.S.
Prudential Regulators, who establish the
margin requirement for the uncleared swaps
of swap dealers and major swaps participants
for whom they are the primary regulator.*

Today’s interim final rule will amend the
CFTC Margin Rule a second time. The
interim final rule will align part of the
remaining compliance schedule—phase 5—
with recent revisions to the BCBS/IOSCO
framework further extending the
implementation schedule for the margin
requirements for non-centrally cleared
derivatives by one year in response to
concerns expressed by market participants in
the early stages of the COVID-19 pandemic.
The interim final rule does not address the
last compliance phase, phase 6, beginning on
September 1, 2021. While a similar extension
would preserve both the intent of the recent
amendments to the CFTC Margin Rule and
consistency with the BCBS/IOSCO
framework, the standards for foregoing notice
and comment rulemaking procedures under
the Administrative Procedure Act? are
rightfully high and demonstrating separate
exigency for the 2021 compliance deadline
without notice and comment would be
inappropriate given that there is adequate
time for the process. Accordingly, the
Commission is focusing its resources on
entities that will need relief within the next
several months.

I approved the April 2020 Final Rule
cautiously; noting that this seminal part of
the policy response following the 2008
financial crisis was perhaps becoming even
more critical as we collectively faced the
uncertainty of COVID—19.6 As I highlighted
in my statement, in times of market stress
and volatility, margin not only provides
confidence, but it embodies vigilance when
responding to risks and real-world concerns.

1Press Release Number 8131-20, CFTC, CFTC

Cancels March Open Meeting (Mar. 16, 2020),
https://www.cftc.gov/PressRoom/PressReleases/
8131-20.

2 See Margin Requirements for Uncleared Swaps
for Swap Dealers and Major Swap Participants, 85
FR 19878 (Apr. 9, 2020).

31d. at 19879.

41d.

5See 5 U.S.C. 553(b).

685 FR at 19883.

While I believed—and continue to believe—
that it is important to address transition risks
associated with IM implementation, it is
nevertheless my expectation that covered
entities will work diligently in the time they
are given to come into compliance.

I have and continue to be fully prepared to
respond to the fallout of current market
conditions as a result of the pandemic, and
will not hesitate to act within my capacity to
preserve market interests and protect
customers and market participants, I have no
appetite for an indefinite deferral of the final
phases for IM implementation. We are
collectively working through the COVID-19
pandemic towards goals of continuity,
resiliency, and normalcy. I do not believe
that there is any circumstance where that
equates to abandonment of core reforms at a
time when the very relief being sought is a
result of addressing market volatility and
stress.

I support today’s interim final rule
deferring for one year compliance for the
phase 5 swap entities that would come into
scope beginning on September 1st of this
year. I base my decision on representations
that the COVID-19 pandemic has severely
and adversely impacted preparations for the
exchange of regulatory IM. Such disruption
will undeniably make compliance with the
September 1, 2020 deadline untenable if
doing so diverts already strained resources
from critical continuity functions. I have
some concerns that by postponing the
compliance deadline, we are inviting
increased counterparty risk and the risk of
contagion through the additional uncleared
swaps that will be entered into during the
one year extension period and will not be
subject to IM requirements. Addressing
claims for relief due to increased market
volatility by delaying margin requirements
for a subset of swaps seems counterintuitive,
and I am pleased that the Commission is
soliciting comments on the matter. I am
hopeful that the Commission will take
appropriate action if subsequent facts or
comments so require.

In closing, I'd like to recognize
Commissioner Stump and her leadership as
Sponsor of the Global Markets Advisory
Committee, which recently adopted
recommendations in connection with
implementation of the IM requirements for
uncleared swaps for the Commission to
consider.” Also, I wish to thank the staff in
the Division of Swap Dealer and
Intermediary Oversight for their diligent and
thoughtful work on this interim final rule.

Appendix 5—Concurring Statement of
Commissioner Dan M. Berkovitz

I concur with issuing the interim final rule
to extend by one year the initial swap margin
compliance deadline for “Phase V" financial
entities that is currently set for September 1,
2020 (“IFR”).

7 See Recommendations to Improve Scoping and
Implementation of Initial Margin Requirements for
Non-Cleared Swaps, Report to the CFTC’s Global
Markets Advisory Committee by the Subcommittee
on Margin Requirements for Non-Cleared Swaps,
April 2020, https://www.cftc.gov/media/3886/
GMAC_05192020MarginSubcommitteeReport/
download.
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As I have stated previously, the
Commission should be reluctant to extend
compliance deadlines when a long lead-in
period has been provided. The 2020
compliance date for the swap margin rule
was originally set in January 2016. However,
the COVID-19 pandemic is significantly
impacting business operations just as the
negotiation and implementation of the initial
margin agreements and processes for Phase V
are in full swing leading up to the September
1, 2020 deadline. These activities can be time
consuming and require substantial human
interaction given the need to negotiate terms
and third party custodial agreements, and
agree on margin calculation methods.
Accordingly, while many firms were
undertaking this process, it appears that a
substantial amount of work remained for
Phase V firms just as the COVID-19
pandemic erupted.

With respect to the length of the extension,
the progress of the pandemic and speed at
which work operations will normalize is
uncertain. As discussed in the IFR, on April
3, 2020, the Basel Committee on Banking
Supervision and Board of the International
Organization of Securities Commissions
(“BCBS/IOSCO’’) amended its existing
margin policy framework to extend the
relevant comparable compliance date to
September 1, 2021.1 While the Commission
is not obligated to follow this framework,
doing so when reasonable and on the same
timeline as other regulators will reduce the
likelihood of regulatory arbitrage. Given that
the existing September 1, 2020 compliance
date is fast approaching, and recognizing the
benefits of international cooperation on this
issue, I will support the one-year extension
as provided in the IFR.

At the same time, it is critical that we
continue to emphasize the importance of
requiring margin for uncleared swaps. During
the 2008 financial crisis, when margin for
uncleared swaps was not required, American
International Group (“AIG”) would have
failed as a result of its pending default on
swaps that, according to AIG personnel, only
months earlier presented little or no risk
exposure for AIG. The Federal Reserve
System and the U.S. Department of the
Treasury provided over $180 billion of
support to prevent that outcome.2 A default
by AIG would have substantially damaged its
swap counterparties and left other market
participants uncertain as to the knock-on
effects of that default.

Requiring margin for uncleared swaps is a
critical part of our regulatory framework that
was put in place to help prevent another
financial crisis. Uncleared swaps activity
remains vigorous. The requirement to post
initial margin helps mitigate systemic risk
and reduce counterparty contagion and
related effects by ensuring that collateral is
available to offset losses from the default of

1The BCBS/IOSCO was directed to establish a
policy framework for implementation of margin
requirements globally. See G20 Information Centre,
Cannes Summit Final Declaration, http://www.g20.
utoronto.ca/2011/2011-cannes-declaration-111104-
en.html.

2 See Interpretive Guidance and Policy Statement
Regarding Compliance with Certain Swap
Regulations, 78 FR 45292, 45293-94 (July 26, 2013).

counterparties. In response to the 2008
financial crisis, the Dodd-Frank Act required
that the Commission establish minimum
initial and variation margin regulations for
certain swaps entered into by swap dealers.3
The need for margin was also recognized by
the G20 nations when the G20 directed the
BCBS/IOSCO to establish the swap margin
policy framework for global implementation
of margin requirements.*

The IFR notes that Phase V is estimated to
cover about eight percent of the swap trading
activity for firms that may be subject to the
margin requirements, and therefore that the
uncollateralized swaps entered into by the
entities in this phase “pose less risk to the
financial markets than the risk posed by
uncleared swaps entered into by entities that
have already come into the scope of IM
compliance.” > While literally correct, this
statement only relates to relative risk with
respect to other swap activities and says
nothing about the absolute known or
unknown risk posed by the swap activity
covered by the Phase V extension. The
Commission’s statement regarding this
relative risk should not be misinterpreted to
provide justification for any further
extensions or exceptions from the margin
requirements for these entities.

[FR Doc. 2020-12033 Filed 7-9-20; 8:45 am]
BILLING CODE 6351-01-P

INTERNATIONAL TRADE
COMMISSION

19 CFR Part 208

Implementing Rules for the United
States-Mexico-Canada Agreement

AGENCY: United States International
Trade Commission.

ACTION: Interim rule; request for
comments.

SUMMARY: The United States
International Trade Commission
(Commission) is adopting interim rules
that will amend the Commission’s rules
of practice and procedure to implement
the provisions of the United States-
Mexico-Canada Agreement (USMCA)
Implementation Act (the Act) regarding
investigations of United States-Mexico
cross-border long-haul trucking services
(cross-border long-haul trucking
services).

DATES: Effective July 10, 2020 and
applicable July 1, 2020.

Deadline for Filing Written
Comments: August 10, 2020.

ADDRESSES: You may submit comments,
identified by docket number MISC-045,
Rulemaking regarding USMCA

3Commodity Exchange Act section 4s(e).

4G20 Information Centre, Cannes Summit Final
Declaration, http://www.g20.utoronto.ca/2011/
2011-cannes-declaration-111104-en.html.

5]FR, Section II.

Implementation, by any of the following
methods:

—Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.

—Agency Website: https://
edis.usitc.gov. Follow the instructions
for submitting comments on the
website.

Instructions: All submissions received
must include the agency name and
docket number (MISC—-045, Rulemaking
regarding USMCA Implementation),
along with a cover letter stating the
nature of the commenter’s interest in the
proposed rulemaking. All comments
received will be posted without change
to https://edis.usitc.gov and including
any personal information provided. For
access to the docket and to read
background documents or comments
received, go to https://edis.usitc.gov.

FOR FURTHER INFORMATION CONTACT:
Concerning general inquiries, Lisa R.
Barton, Secretary, United States
International Trade Commission,
telephone (202) 205-2000. Concerning
part 208, William Gearhart, Office of the
General Counsel, United States
International Trade Commission,
telephone (202) 205-3091. Hearing-
impaired individuals may obtain
information on this matter by contacting
the Commission’s TDD terminal at 202—
205—-1810. General information
concerning the Commission may also be
obtained by accessing its website at
https://www.usitc.gov.

SUPPLEMENTARY INFORMATION: The
preamble below is designed to assist
readers in understanding these
amendments to the rules of practice and
procedure to implement sections 321—
324 of the Act. This preamble provides
background information, and a
regulatory analysis, section-by-section
explanation, and description of the new
rules. The Commission encourages
members of the public to comment on
whether the language of the
amendments is sufficiently clear for
users to understand, and to submit any
other comments they wish to make on
the amendments.

These Rules are being promulgated in
accordance with the Administrative
Procedure Act (5 U.S.C. 553) (APA), and
will be codified in 19 CFR part 208.

Background

Section 335 of the Tariff Act of 1930
(19 U.S.C. 1335) (Tariff Act) authorizes
the Commission to adopt such
reasonable procedures, rules, and
regulations as it deems necessary to
carry out its functions and duties. In
addition, sections 103(b), 322(f), and
324(e) of the Act (19 U.S.C. 4513(b),
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4572(f), and 4574(e), respectively)
authorize the Commission to prescribe
implementing regulations necessary or
appropriate to carry out actions required
or authorized by the Act.

The Commission is amending its rules
of practice and procedure to implement
the provisions of the Act regarding its
investigations of cross-border long-haul
trucking services.

A. Part 208

Annex II of the USMCA sets out a
process by which the United States may
impose limitations on grants of
authority to persons of Mexico to
undertake cross-border long-haul
trucking services where such limitations
are necessary to address material harm
or threat of material harm caused to U.S.
suppliers, operators, or drivers of cross-
border long-haul trucking services.

Subtitle C of Title III of the Act
implements procedures to undertake
investigations of cross-border long-haul
trucking services. Section 322 of the Act
requires that the Commission undertake
an investigation, upon filing of a
petition or request, and make a
determination as to whether a grant of
authority has caused material harm or
threatens material harm to U.S.
suppliers of cross-border long-haul
trucking services, and if affirmative, to
recommend a remedy to the President.
Additionally, Section 324 of the Act
requires that the Commission, at the
request of the President or an interested
party, undertake an investigation and
make a determination as to whether an
extension of relief granted by the
President is necessary to prevent or
remedy material harm. The Act specifies
certain procedures for such
investigations, including who may file a
petition or request such investigations,
the holding of hearings and publication
of notices regarding investigations, the
timelines for such investigations and
determinations, and the issuance of
reports that include the determination,
an explanation thereof, and any
recommendation for relief. These rules
of procedure are implemented in the
amendments to part 208 of the
Commission’s regulations.

Procedure for Adopting the Proposed
Amendments

The Commission ordinarily
promulgates amendments to the Code of
Federal Regulations in accordance with
the notice-and-comment rulemaking
procedure in section 553 of the APA (5
U.S.C. 553). That procedure entails
publication of proposed rulemaking in
the Federal Register that solicits public
comments on the proposed
amendments, consideration by the

Commission of public comments on the
contents of the amendments, and
publication of the final amendments at
least 30 days prior to their effective
date.

In this instance, however, the
Commission is amending rules in 19
CFR part 208 on an interim basis
effective upon July 1, 2020, when the
USMCA goes into effect. The
Commission’s authority to adopt interim
amendments without following all steps
listed in section 553 of the APA is
derived from section 335 of the Tariff
Act (19 U.S.C. 1335), sections 103(b)
and 322(f) of the Act (19 U.S.C. 4513(b)
and 4572(f)), and section 553 of the
APA.

Section 553(b) of the APA allows an
agency to dispense with publication of
a notice of proposed rulemaking when
the following circumstances exist: (1)
The rules in question are interpretive
rules, general statements of policy, or
rules of agency organization, procedure
or practice; or (2) the agency for good
cause finds that notice and public
comment on the rules are impracticable,
unnecessary, or contrary to the public
interest, and the agency incorporates
that finding and the reasons therefor
into the rules adopted by the agency.
Section 553(d)(3) of the APA allows an
agency to dispense with the publication
of notice of final rules at least thirty
days prior to their effective date if the
agency finds that good cause exists for
not meeting the advance publication
requirements and the agency publishes
that finding along with the rules.

In this instance, the Commission has
determined that the requisite
circumstances exist for dispensing with
the notice, comment, and advance
publication procedure that ordinarily
precedes the adoption of Commission
rules. For purposes of invoking the
section 553(b)(3)(A) exemption from
publishing a notice of proposed
rulemaking that solicits public
comment, the Commission finds that the
interim amendments to part 208 are
“agency rules of procedure and
practice.” Moreover, the Commission
finds under section 553(b)(3)(B) that
good cause exists to waive prior notice
and opportunity for comment. Rules of
procedure are necessary to allow for the
filing of petitions regarding cross-border
long-haul trucking services consistent
with the Act. The requirements of the
Act thus make establishing necessary
procedures a matter of urgency. It would
be impracticable for the Commission to
comply with the usual notice of
proposed rulemaking and public
comment procedure, and therefore the
Commission has determined that

interim rules are needed under these
circumstances.

For the purpose of invoking the
section 553(d)(3) exemption from
publishing advance notice of the interim
amendments to part 208 at least thirty
days prior to their effective date, the
Commission finds the fact that the Act
was signed by the President on January
29, 2020, but requires the Commission
to have a complete process in place no
later than July 1, 2020, makes such
advance publication impracticable and
constitutes good cause for not
complying with that requirement.

The Commission recognizes that
interim rule amendments should not
respond to anything more than
exigencies created by the new
legislation. Each interim amendment to
part 208 concerns a new rule covering
a matter addressed in the new
legislation.

After taking into account all
comments received and the experience
acquired under the interim rules, the
Commission will replace them with
final rules promulgated in accordance
with the notice, comment, and advance
publication procedure prescribed in
section 553 of the APA.

Regulatory Analysis of Proposed
Amendments to the Commission’s Rules

The Commission has determined that
the proposed amendments to the rules
do not meet the criteria described in
section 3(f) of Executive Order 12866
(58 FR 51735, October 4, 1993) and thus
do not constitute a ‘‘significant
regulatory action” for purposes of the
Executive Order.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) is inapplicable to this
rulemaking because it is not one for
which a notice of proposed rulemaking
is required under 5 U.S.C. 553(b) or any
other statute.

The interim rules do not contain
federalism implications warranting the
preparation of a federalism summary
impact statement pursuant to Executive
Order 13132 (64 FR 43255, Aug. 4,
1999).

No actions are necessary under title II
of the Unfunded Mandates Reform Act
of 1995, Public Law 104—4 (2 U.S.C.
1531-1538) because the proposed
interim rules will not result in the
expenditure by state, local, and tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year (adjusted annually for
inflation), and will not significantly or
uniquely affect small governments, as
defined in 5 U.S.C. 601(5).

These interim rules are not “‘major
rules” as defined by section 251 of the
Small Business Regulatory Enforcement
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Fairness Act of 1996 (5 U.S.C. 801 et
seq.). Moreover, they are exempt from
the reporting requirements of that Act
because they contain rules of agency
organization, procedure, or practice that
do not substantially affect the rights or
obligations of non-agency parties.

Section-by-Section Explanation of the
Proposed Amendments

Part 208—Procedures For
Investigations Of United States-Mexico
Cross-Border Long-Haul Trucking
Services.

Section 208.1 describes the
applicability of these regulations and
the authority under the Act.

Section 208.2 provides definitions
applicable to investigations under this
part, as provided in the Act.

Section 208.3 outlines the
applicability of provisions under
subpart B of part 208, which concern
investigations of material harm or threat
of material harm.

Section 208.4 describes who may file
a petition, request, or resolution for an
investigation under this part.

Section 208.5 describes the
information and contents required in a
petition filed under this part, including
a description of the identity of the
claimant, the nature of the claim, the
relief sought, and supporting
information.

Section 208.6 describes the time for
determinations and issuance of reports,
consistent with the Act.

Section 208.7 describes information
that will be included in a report to the
president for an investigation under this
part.

Section 208.8 describes information to
be included in a public report for an
investigation under this part.

Section 208.9 describes the
applicability of provisions under
subpart C of part 208, which concern
investigations relating to an extension of
relief.

Section 208.10 describes who may file
a petition or request under this part.

Section 208.11 describes the time for
filing a petition or request under this
part.

Section 208.12 describes the
information and contents required in a
petition filed under this part.

Section 208.13 describes the
information that will be provided in a
report to the President in an
investigation under this part.

Section 208.14 describes the
applicability of provisions under
subpart D of part 208, which addresses
general notice and filing provisions.

Section 208.15 provides filing
requirements for any petition, request,
or resolution under this part.

Section 208.16 describes the
Commission’s institution and notice
procedures for an investigation under
this part.

Section 208.17 describes the contents
of an institution notice and the
procedures for public inspection of such
notice.

Section 208.18 describes the
notification of other federal agencies of
an investigation instituted under this
part, as required by the Act.

Section 208.19 describes the public
hearing to be conducted by the
Commission pursuant to an
investigation under this part.

Section 208.20 describes the
requirements for certifications, service,
and filing of information pursuant to an
investigation under this part.

Section 208.21 addresses procedures
concerning the Commission’s treatment
of confidential business information and
the provision of nonconfidential
summaries pursuant to an investigation
under this part.

Section 208.22 prescribes the
procedures and requirements for limited
disclosure of certain confidential
business information under an
administrative protective order; it also
prescribes the procedures for an
investigation of any breach of an
administrative protective order under
this part.

List of Subjects in 19 CFR Part 208

Administrative practice and
procedure, Trade agreements.

For the reasons stated in the
preamble, the United States
International Trade Commission
amends 19 CFR chapter II by adding
part 208 to subchapter II to read as
follows:

PART 208—INVESTIGATIONS OF
UNITED STATES-MEXICO CROSS-
BORDER LONG-HAUL TRUCKING
SERVICES

Sec.
208.1 Applicability of part.

Subpart A—Definitions
208.2 Definitions applicable to this part.

Subpart B—Investigations relating to
Material Harm or Threat of Material Harm

208.3 Applicability of subpart.

208.4 Who may file a petition, request, or
resolution.

208.5 Contents of petition.

208.6 Time for determinations, reporting.

208.7 Report to the President.

208.8 Public report.

Subpart C—Investigations Relating to
Extension of Relief

208.9 Applicability of subpart.
208.10 Who may file a petition or request.

208.11 Time for filing.
208.12 Contents of petition.
208.13 Report to the President.

Subpart D—General notice and filing

provisions.

208.14 Applicability of subpart.

208.15 Identification and filing of petitions;
filing of requests and resolutions.

208.16 Initiation and notice of
investigation.

208.17 Publication of notice; and
availability for public inspection.

208.18 Notification of other agencies.

208.19 Public hearing.

208.20 Service, filing, and certification of
documents.

208.21 Confidential business information;
furnishing of nonconfidential summaries
thereof.

208.22 Limited disclosure of certain
confidential business information under
administrative protective order.

Authority: 19 U.S.C. 4574(e).

§208.1 Applicability of part.

Part 208 applies to proceedings of the
Commission under sections 321-324 of
the United States-Mexico-Canada
Agreement (USMCA) Implementation
Act, 19 U.S.C. 4571-4574 (19 U.S.C.
4501 note).

Subpart A— Definitions

§208.2 Definitions applicable to this part.

For the purposes of this part, the
following terms have the meanings
hereby assigned to them:

(a) Act means the USMCA
Implementation Act.

(ﬁ) Border commercial zone means:

(1) The area of United States territory
of the municipalities along the United
States-Mexico international border and
the commercial zones of such
municipalities as described in subpart B
of 49 CFR part 372.; and

(2) Any additional border crossing
and associated commercial zones listed
in the Federal Motor Carrier Safety
Administration OP-2 application
instructions or successor documents.

(c) Cargo originating in Mexico means
any cargo that enters the United States
by commercial motor vehicle from
Mexico, including cargo that may have
originated in a country other than
Mexico.

(d) Change in circumstance may
include a substantial increase in
services supplied by the grantee of a
grant of authority.

(e) Commercial motor vehicle means a
commercial motor vehicle, as such term
is defined in 49 U.S.C. 31132 (1), that
meets the requirements of 49 U.S.C.
31132(1)(A).

(f) Cross-border long-haul trucking
services means:

(1) The transportation by commercial
motor vehicle of cargo originating in
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Mexico to a point in the United States
outside of a border commercial zone; or

(2) The transportation by commercial
motor vehicle of cargo originating in the
United States from a point in the United
States outside of a border commercial
zone to a point in a border commercial
zone or a point in Mexico.

(g) Driver means a person that drives
a commercial motor vehicle in cross-
border long-haul trucking services.

(h) Grant of authority means
registration granted pursuant to 49
U.S.C. 13902, or a successor provision,
to persons of Mexico to conduct cross-
border long-haul trucking services in the
United States.

(i) Interested party means:

(1) Persons of the United States
engaged in the provision of cross-border
long-haul trucking services;

(2) A trade or business association, a
majority of whose members are part of
the relevant United States long-haul
trucking services industry;

(3) A certified or recognized union, or
representative group of suppliers,
operators, or drivers who are part of the
United States long-haul trucking
services industry;

(4) The Government of Mexico; or

(5) Persons of Mexico.

(j) Material harm means a significant
loss in the share of the United States
market or relevant sub-market for cross-
border long-haul trucking services held
by persons of the United States.

(k) Operator or supplier means an
entity that has been granted registration
under 49 U.S.C. 13902, to provide cross-
border long-haul trucking services.

(1) Persons of Mexico includes:

(1) Entities domiciled in Mexico
organized, or otherwise constituted
under Mexican law, including
subsidiaries of United States companies
domiciled in Mexico, or entities owned
or controlled by a Mexican national,
which conduct cross-border long-haul
trucking services, or employ drivers
who are non-United States nationals;
and

(2) Drivers who are Mexican
nationals.

(m) Persons of the United States
includes entities domiciled in the
United States, organized or otherwise
constituted under United States law,
and not owned or controlled by persons
of Mexico, which provide cross-border
long-haul trucking services and long-
haul commercial motor vehicle drivers
who are United States nationals.

(n) Threat of material harm means
material harm that is likely to occur.

(o) Trade Representative means the
United States Trade Representative.

(p) United States long-haul trucking
services industry means:

(1) United States suppliers, operators,
or drivers as a whole providing cross-
border long-haul trucking services; or

(2) United States suppliers, operators,
or drivers providing cross-border long-
haul trucking services in a specific sub-
market of the whole United States
market.

(@) USMCA means United States-
Mexico-Canada Agreement.

Subpart B—Investigations Relating to
Material Harm or Threat of Material
Harm

§208.3 Applicability of subpart.

The provisions of this subpart B apply
to investigations under section 322(a) of
the Act relating to material harm or
threat of material harm. For other
applicable rules, see subpart A and
subpart D of this part.

§208.4 Who may file a petition, request, or
resolution.

An investigation under this subpart
may be commenced on the basis of a
petition properly filed by an interested
party described in § 208.2(i) of this part
which is representative of a United
States long-haul trucking services
industry; at the request of the President
or the Trade Representative; or upon the
resolution of the Committee on Ways
and Means of the House of
Representatives or the Committee on
Finance of the Senate.

§208.5 Contents of petition.

(a) Nature of the claim. Each petition
filed under this subpart shall state
whether the petition:

(1) Claims that a request by a person
of Mexico to receive a grant of authority
that is pending as of the date of the
filing of the petition threatens to cause
material harm to a United States long-
haul trucking services industry; or

(2) Claims that a person of Mexico
who has received a grant of authority on
or after the date of entry into force of the
USMCA and retains such grant of
authority is causing or threatens to
cause material harm to a United States
long-haul trucking services industry; or

(3) Claims that, with respect to a
person of Mexico who received a grant
of authority before the date of entry into
force of the USMCA and retains such
grant of authority, there has been a
change in circumstances such that such
person of Mexico is causing or threatens
to cause material harm to a United
States long-haul trucking services
industry.

(b) Identity of the petitioner and basis
for the claim that it is representative of
a United States long-haul trucking
services industry. (1) Each petition shall
state the basis for the petitioner’s status

as an interested party pursuant to the
definition described in § 208.2(i).

(2) If the petition is filed on behalf of
providers of such services in a specific
sub-market, the petition shall include a
description of the claimed sub-market.
Specifically:

(i) If the petition claims the sub-
market is a specific geographic area in
the United States for such services, it
shall define such market and provide a
justification for such delineation;

(ii) If the petition claims a sub-market
on criteria other than geographic terms,
it shall define the applicable criteria and
provide justification for such
delineation.

(3) Each petition shall include the
names, physical addresses, email
addresses, and telephone numbers of
the firms represented in the petition
and/or the entities employing or
previously employing the suppliers,
operators, and/or drivers represented in
the petition and the locations of their
establishments;

(4) Each petition shall also indicate,
or estimate (and provide the basis
therefor), the percentage of the United
States long-haul trucking services
industry as a whole, or of the claimed
sub-market of the United States market,
accounted for by the petitioning
suppliers, operators, and/or drivers and
the basis for claiming that such
suppliers, operators, and/or drivers are
representative of an industry; and

(5) Each petition shall include the
names, physical addresses, email
addresses, and telephone numbers of all
other domestic entities, including firms,
trade or business associations, and/or
certified or recognized unions, or
representative group of suppliers,
operators, or drivers known to the
petitioner who are part of the United
States long-haul trucking services
industry or the specific sub-market in
the United States market to which the
petition pertains.

(c) Identification of Grant or Grants of
authority. Each petition shall identify
the grant or grants of authority, or those
that are pending, upon which the
petition is based. In addition, each
petition shall indicate whether it is
based on:

(1) A request for a grant of authority
by a person of Mexico that is pending
as of the date of filing of the petition
(pursuant to section 332(a)(1) of the
Act); or

(2) A grant of authority that was
granted to, and retained by, a person of
Mexico after the date of entry into force
of the USMCA (pursuant to section
332(a)(2) of the Act); or

(3) A grant of authority that was
received before the date of entry into
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force of the USMCA and that the holder
retains (pursuant to section 332(a)(3) of
the Act); and

(d) Identification of a Change in
Circumstances. Each petition that
identifies a grant of authority pursuant
to § 208.5(c)(iii) shall also identify the
claimed change in circumstances, and
provide supporting information with
respect to this claimed change in
circumstances, including:

(1) Where relevant, information
relating to any increase in services
supplied by a grantee of such grant of
authority; or information relating to any
other claimed change in circumstances;
and

(2) An explanation of how the change
in circumstances is believed to cause or
threaten to cause material harm to the
long-haul trucking services industry as
a whole or in a claimed specific sub-
market thereof, supported by pertinent
data and available information.

(e) Additional required information
and data. Each petition shall include
the following information, to the extent
that such information is available from
governmental or other sources, or best
estimates and the basis therefor if such
information is not available:

(1) Quantitative data and other
information for the United States long-
haul trucking industry as a whole, or for
the claimed specific sub-market, for the
most recent three (3) full calendar years,
and part-year for the current calendar
year if available, showing:

(i) Volume and tonnage of
merchandise transported by the
industry as a whole or within the
claimed specific sub-market;

(ii) Employment, wages, hours of
service, and working conditions relating
to the industry as a whole or claimed
specific sub-market;

(iii) With respect to cargo originating
in Mexico, the principal ports of entry
along the United States-Mexico border
of such shipments, and the principal
destination(s) within the United States
for such shipments;

(iv) With respect to cargo originating
in the United States, the principal
place(s) where such cargo is loaded, and
principal destination(s) in Mexico or the
border commercial zone, as defined in
§208.2(b);

(v) With respect to claims of material
harm or the threat of material harm to
the industry as a whole or within the
claimed specific sub-market, data
regarding whether there has been or is
a threat of a significant loss in the share
of the United States market as a whole,
or in the claimed specific sub-market, to
persons of Mexico, as defined in
§208.2(1); and

(vi) Any other relevant information,
including pricing information and any
evidence of cross-border long-haul
trucking services lost to persons of
Mexico in the market as a whole or
claimed specific sub-market.

(f) Cause of injury. Each petition shall
include an enumeration and description
of the causes believed to be resulting in
the material harm, or threat thereof, and
a statement regarding the extent to
which one or more grants of authority
are believed to be such a cause of
material harm or the threat thereof to
the United States industry as a whole or
in a sub-market thereof, supported by
pertinent data and information;

(g) Relief sought and purpose thereof.
A statement describing the relief sought.

§208.6 Time for determinations, reporting.

(a) Determinations. (1) The
Commission will make its
determination with respect to the
petition, request, or resolution no later
than 120 days after the date on which
an investigation is initiated under
section 322(a) of the Act, except that:

(2) If the Commission determines,
before the 100th day after an
investigation is initiated under section
322(a) of the Act, that the investigation
is extraordinarily complicated, the
Commission will make its
determination within 150 days after the
date on which an investigation is
initiated.

(b) Reporting. The Commission will
submit its report to the President not
later than the date that is 60 days after
the date on which the determination is
made under section 322(a) of the Act.

§208.7 Report to the President.

In its report to the President, the
Commission will include the following:
(a) The determination made and an
explanation of the basis for the

determination;

(b) If the determination is affirmative
or if the Commission is equally divided
in its determination, the
recommendation of members of the
Commission who agreed to the
affirmative determination for the action
that is necessary to address the material
harm or threat of material harm found,
and an explanation of the basis for the
recommendation.

(c) Any dissenting or separate views
by members of the Commission
regarding the determination.

§208.8 Public report.

Upon submitting a report to the
President of the results of an
investigation to which this part relates,
the Commission will promptly make
such report public (with the exception

of information that the Commission
determines to be confidential business
information) and publish a summary of
the report in the Federal Register.

Subpart C—Investigations Relating to
Extension of Relief

§208.9 Applicability of subpart.

The provisions of this subpart C apply
to investigations under section 324(d)(2)
of the Act relating to an extension for
relief. For other applicable rules, see
subpart A and subpart D of this part.

§208.10 Who may file a petition or
request.

An investigation under this subpart
may be commenced upon the request of
the President or upon receipt of a
petition, properly filed, by an interested
party described in § 208.2(i) of this part,
which is representative of a United
States long-haul trucking services
industry, as defined by the Commission
in its determination under section 322
of the Act.

§208.11 Time for filing.

A request or petition may be filed
with the Commission not earlier than
the date that is 270 days, and not later
than 240 days, before the date on which
any action taken under section 324 of
the Act of is to terminate.

§208.12 Contents of petition.

The petition shall include information
in support of the claim that action under
section 324 of the Act continues to be
necessary to remedy or prevent material
harm to the industry, as defined by the
Commission in its determination under
section 322 of the Act, including
information relating to changes since
the action was taken with respect to:

(a) The volume and tonnage of
merchandise transported by the
industry;

(b) Employment, wages, hours of
service, and working conditions relating
to the industry;

(c) With respect to cargo originating in
Mexico, the principal ports of entry
along the United States-Mexico border
of such shipments, and the principal
destinations within the United States for
such shipments;

(d) With respect to cargo originating
in United States, the principal place(s)
where such cargo is loaded, and
principal destination(s) in Mexico or
inside a border commercial zone as
defined in § 208.2(b);

(e) The share of the United States
market as a whole, or the share of the
specific sub-market, held by persons of
Mexico; and
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(f) Any other relevant information in
support of the claim that action
continues to be necessary.

§208.13 Report to the President.

The Commission will submit a report
on its investigation and determination
to the President no later than 60 days
before relief provided under section
324(a) of the Act is to terminate, or such
other date as determined by the
President.

Subpart D—General Notice and Filing
Provisions

§208.14 Applicability of subpart.

The provisions of this subpart D apply
to investigations under sections 322(a)
and 324(d)(2) of the Act.

§208.15 Identification and filing of
petitions; filing of requests and resolutions.

(a) Each petition filed by an entity
representative of a United States long-
haul trucking services industry must
state clearly on the first page thereof
whether the petition is filed under
section 322 or section 324(d)(2) of the
Act as applicable. Unless otherwise
directed or authorized by the Secretary,
a public and confidential version of a
petition must be filed electronically on
the Commission’s Electronic Document
Information System (‘“EDIS”). One copy
of each of the public and confidential
versions of any exhibits, appendices,
and attachments to the document may
be filed on EDIS or in other electronic
format approved by the Secretary.

(b) Each request or resolution may be
submitted in paper form or filed on
EDIS.

§208.16 Initiation and notice of
investigation.

(a) In general. Except as provided in
paragraph (b) of this section, after
acceptance of a properly filed petition
under this part 208, the Commission
will promptly initiate an appropriate
investigation and will publish notice
thereof in the Federal Register.

(b) Exception. Except for good cause
determined by the Commission to exist,
no new investigation will be made
under section 322 of the Act with
respect to the same subject matter as a
previous investigation under section
322 of the Act unless one (1) year has
elapsed since the Commission made its
report to the President of the results of
such previous investigation.

§208.17 Publication of notice; and
availability for public inspection.

(a) Contents of notice. The notice will
indicate whether the initiation is based
on a petition, request, or resolution, as
appropriate; and will identify the grant

or grants of authority, or the request for
a grant or grants of authority, that are
the subject of the investigation; the
nature and timing of the determination
to be made; the time and place of any
public hearing, dates of deadlines for
filing briefs, statements, and other
documents; any limits on page lengths
for briefs, statements, or other
documents to be filed; and the name,
address, and telephone number of the
Commission office that may be
contacted for more information.

(b) Availability for public inspection.
The Commission will promptly make
the public version of each petition
available for public inspection through
EDIS.

§208.18 Notification of other agencies.

For each investigation subject to the
provisions of this part 208, the
Commission will transmit copies of the
petition, request, or resolution to the
Trade Representative and the Secretary
of Transportation, along with a copy of
the notice of investigation.

§208.19 Public hearing.

(a) Public hearing. The Commission
will provide notice of, and hold, a
public hearing in connection with each
investigation initiated under section
322(a) or section 324(d)(2) of the Act
and under this part after reasonable
notice thereof has been published in the
Federal Register.

(b) Opportunity to appear. The
Commission will afford all interested
parties, as defined in section 321(8) of
the Act and § 208.2(i) of this part, an
opportunity to be present, to present
evidence, to respond to presentations of
other parties, and otherwise to be heard.

§208.20 Service, filing, and certification of
documents.

(a) Certification. Any person
submitting factual information on behalf
of any interested party for the
consideration of the Commission in the
course of an investigation to which this
part pertains, and any person submitting
a response to a Commission
questionnaire issued in connection with
an investigation to which this part
pertains, must certify that such
information is accurate and complete to
the best of the submitter’s knowledge.

(b) Service. Any party submitting a
document for the consideration of the
Commission in the course of an
investigation to which this part pertains
shall, in addition to complying with
§ 201.8 of this chapter, serve a copy of
the public version of such document on
all other parties to the investigation in
the manner prescribed in § 201.16 of
this chapter, and, when appropriate,

serve a copy of the confidential version
of such document in the manner
provided for in § 208.22(f). The
Secretary shall promptly notify a
petitioner when, before the
establishment of a service list under
§208.22(a)(4), an application under
§208.22(a) is approved. A copy of the
petition including all confidential
business information shall then be
served by petitioner on those approved
applicants in accordance with this
section within two (2) calendar days of
the time notification is made by the
Secretary. If a document is filed before
the Secretary’s issuance of the service
list provided for in § 201.11 of this
chapter or the administrative protective
order list provided for in § 208.22, the
document need not be accompanied by
a certificate of service, but the document
shall be served on all appropriate
parties within two (2) days of the
issuance of the service list or the
administrative protective order list and
a certificate of service shall then be
filed. Notwithstanding § 201.16 of this
chapter, petitions, briefs, and testimony
filed by parties shall be served by hand,
by overnight mail, or by electronic
means. Failure to comply with the
requirements of this rule may result in
removal from status as a party to the
investigation. The Commission will
make available through EDIS each
public document placed in the docket
file.

(c) Filing generally. Documents to be
filed with the Commission must comply
with applicable rules, including Part
201 of this chapter, as may be further
explained in the Commission’s
Handbook on Filing Procedures. Failure
to comply with these requirements may
result in the rejection of the document
as improperly filed.

(d) Filing of confidential business
information. If the Commission
establishes a deadline for the filing of a
document, and the submitter includes
confidential business information in the
document, the submitter is to file and,
if the submitter is a party, serve the
confidential version of the document on
or before the deadline and may file and
serve the nonconfidential version of the
document no later than one business
day after filing the document. The
confidential version shall enclose all
confidential business information in
brackets and have the following warning
marked on every page: “‘Bracketing of
CBI not final for one business day after
date of filing.” The bracketing becomes
final one business day after the date of
filing of the document, i.e., at the same
time as the nonconfidential version of
the document is due to be filed. Until
the bracketing becomes final, recipients
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of the document may not divulge any
part of the contents of the document to
anyone not subject to the administrative
protective order issued in the
investigation. If the submitter discovers
that it has failed to bracket correctly, the
submitter may file a corrected version or
portion of the confidential document at
the same time that it files the
nonconfidential version. No changes to
the document, other than bracketing and
deletion of confidential business
information, are permitted after the
deadline. Failure to comply with this
paragraph may result in the striking of
all or a portion of a submitter’s
document.

§208.21 Confidential business
information; furnishing of nonconfidential
summaries thereof.

(a) Nonrelease of information. Except
as provided for in § 208.22, in the case
of an investigation under this part, the
Commission will not release
information that the Commission
considers to be confidential business
information within the meaning of
§ 201.6 of this chapter, including such
information obtained under section
322(e)(2) of the Act, unless the party
submitting the confidential business
information had notice, at the time of
submission, that such information
would be released by the Commission,
or such party subsequently consents to
the release of the information. When
appropriate, the Commission will
include confidential business
information in reports transmitted to the
President, the Trade Representative, and
the Secretary of Transportation; such
reports will be marked as containing
confidential business information, and a
nonconfidential version of such report
will be made available to the public.

(b) Nonconfidential summaries.
Except as the Commission may
otherwise provide, a party submitting
confidential business information shall
also submit to the Commission, at the
time that it submits such information, a
nonconfidential summary of the
information. If a party indicates that the
confidential business information
cannot be summarized, it shall state in
writing the reasons why a summary
cannot be provided. If the Commission
finds that a request for confidentiality is
not warranted, and if the party
concerned is either unwilling to make
the information public or to authorize
its disclosure in generalized or
summarized form, the Commission may
disregard the submission.

§208.22 Limited disclosure of certain
confidential business information under
administrative protective order.

(a)(1) Disclosure. Upon receipt of a
timely application filed by an
authorized applicant, as defined in
paragraph (a)(3) of this section, which
describes in general terms the
information requested, and sets forth the
reasons for the request (e.g., all
confidential business information
properly disclosed pursuant to this
section for the purpose of representing
an interested party in investigations
pending before the Commission), the
Secretary shall make available all
confidential business information
contained in Commission memoranda
and reports and in written submissions
filed with the Commission at any time
during the investigation (except
privileged information, classified
information, and specific information of
a type that there is a clear and
compelling need to withhold from
disclosure, e.g., trade secrets) to the
authorized applicant under an
administrative protective order
described in paragraph (b) of this
section. The term “confidential business
information” is defined in § 201.6 of
this chapter, and it includes information
obtained under section 322(e)(2) of the
Act.

(2) Application. An application under
paragraph (a)(1) of this section must be
made by an authorized applicant on a
form adopted by the Secretary or a
photocopy thereof. A signed application
shall be filed electronically. An
application on behalf of an authorized
applicant must be made no later than
the time that entries of appearance are
due pursuant to § 201.11 of this chapter.
In the event that two or more authorized
applicants represent one interested
party who is a party to the investigation,
the authorized applicants must select
one of their number to be lead
authorized applicant. The lead
authorized applicant’s application must
be filed no later than the time that
entries of appearance are due. Provided
that the application is accepted, the lead
authorized applicant shall be served
with confidential business information
pursuant to paragraph (f) of this section.
The other authorized applicants
representing the same party may file
their applications after the deadline for
entries of appearance, but at least five
days before the deadline for filing post-
hearing briefs in the investigation, and
they shall not be served with
confidential business information.

(3) Authorized applicant. (i) Only an
authorized applicant may file an
application under this subsection. An
authorized applicant is:

(A) An attorney for an interested party
that is a party to the investigation;

(B) A consultant or expert under the
direction and control of a person under
paragraph (a)(3)(i)(A) of this section;

(C) A consultant or expert who
appears regularly before the
Commission and who represents an
interested party that is a party to the
investigation; or

(D) An authorized representative of an
interested party that is a party to the
investigation, if such interested party is
not represented by counsel.

(ii) In addition, an authorized
applicant must not be involved in
competitive decision-making for an
interested party that is a party to the
investigation. Involvement in
“competitive decision-making” includes
past, present, or likely future activities,
associations, and relationships with an
interested party that is a party to the
investigation, which involves the
prospective authorized applicant’s
advice or participation in any of such
party’s decisions made in light of
similar or corresponding information
about a competitor (e.g., pricing,
product design, etc.).

(4) Forms and determinations. (i) The
Secretary may adopt, from time to time,
forms for submitting requests for
disclosure pursuant to an administrative
protective order incorporating the terms
of this rule. The Secretary shall
determine whether the requirements for
release of information under this rule
have been satisfied. This determination
shall be made concerning specific
confidential business information as
expeditiously as possible, but in no
event later than fourteen (14) days from
the filing of the information, except if
the submitter of the information objects
to its release or the information is
unusually voluminous or complex, in
which case the determination shall be
made within thirty (30) days from the
filing of the information. The Secretary
shall establish a list of parties whose
applications have been granted. The
Secretary’s determination shall be final.

(ii) Should the Secretary determine
pursuant to this section that materials
sought by a person to be protected from
public disclosure do not constitute
confidential business information or
were not required to be served under
paragraph (f) of this section, then the
Secretary shall, upon request, issue an
order on behalf of the Commission
requiring the return of all copies of such
materials served in accordance with
paragraph (f) of this section.

(ii1) The Secretary shall release
confidential business information only
to an authorized applicant whose
application has been accepted and who
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presents the application along with
adequate personal identification; or a
person described in paragraph (b)(1)(iv)
of this section who presents a copy of
the statement referred to in that
paragraph, along with adequate personal
identification.

(b) Administrative protective order.
The administrative protective order
under which information is made
available to the authorized applicant
shall require the applicant to submit to
the Secretary a personal sworn
statement that, in addition to such other
conditions as the Secretary may require,
the applicant shall:

(1) Not divulge any of the confidential
business information obtained under the
administrative protective order and not
otherwise available to the applicant, to
any person other than

(i) Personnel of the Commission
concerned with the investigation,

(ii) The person or agency from whom
the confidential business information
was obtained,

(iii) A person whose application for
access to confidential business
information under the administrative
protective order has been granted by the
Secretary, and

(iv) Other persons, such as paralegals
and clerical staff, who are employed or
supervised by an authorized applicant;
who have a need thereof in connection
with the investigation; who are not
involved in competitive decision-
making on behalf of an interested party
that is a party to the investigation; and
who have signed a statement in a form
approved by the Secretary that they
agree to be bound by the administrative
protective order (the authorized
applicant shall be responsible for
retention and accuracy of such forms
and shall be deemed responsible for
such persons’ compliance with the
administrative protective order);

(2) Use such confidential business
information solely for the purposes of
representing an interested party in the
Commission investigation then in
progress;

(3) Not consult with any person not
described in paragraph (b)(1) of this
section concerning such confidential
business information without first
having received the written consent of
the Secretary and the party or the
attorney of the party from whom such
confidential business information was
obtained;

(4) Whenever materials (e.g.,
documents, computer disks, etc.)
containing such confidential business
information are not being used, store
such material in a locked file cabinet,
vault, safe, or other suitable container;

(5) Serve all materials containing
confidential business information as
directed by the Secretary and pursuant
to paragraph (f) of this section;

(6) Transmit all materials containing
confidential business information with a
cover sheet identifying the materials as
containing confidential business
information;

(7) Comply with the provisions of this
section;

(8) Make true and accurate
representations in the authorized
applicant’s application and promptly
notify the Secretary of any changes that
occur after the submission of the
application and that affect the
representations made in the application
(e.g., change in personnel assigned to
the investigation);

(9) Report promptly and confirm in
writing to the Secretary any breach of
the administrative protective order; and

(10) Acknowledge that breach of the
administrative protective order may
subject the authorized applicant to such
sanctions or other actions as the
Commission deems appropriate.

(c) Final disposition of material
released under administrative protective
order. At such date as the Secretary may
determine appropriate for particular
data, each authorized applicant shall
destroy all physical and electronic
copies of materials released to
authorized applicants pursuant to this
section and all other materials
containing confidential business
information, such as charts or notes
based on any such information received
under administrative protective order,
and file with the Secretary a certificate
attesting to the applicant’s personal,
good faith belief that all copies of such
material have been returned or
destroyed and no copies of such
material have been made available to
any person to whom disclosure was not
specifically authorized.

(d) Commission responses to a breach
of administrative protective order. A
breach of an administrative protective
order may subject an offender to:

(1) Disbarment from practice in any
capacity before the Commission along
with such person’s partners, associates,
employer, and employees, for up to
seven years following publication of a
determination that the order has been
breached;

(2) Referral to the United States
Attorney;

(3) In the case of an attorney,
accountant, or other professional,
referral to the ethics panel of the
appropriate professional association;

(4) Such other administrative
sanctions as the Commission determines
to be appropriate, including public

release of or striking from the record any
information or briefs submitted by, or
on behalf of, the offender or the party
represented by the offender, denial of
further access to confidential business
information in the current or any future
investigations before the Commission,
and issuance of a public or private letter
of reprimand; and

(5) Such other actions, including but
not limited to, a warning letter, as the
Commission determines to be
appropriate.

(e) Breach investigation procedure. (1)
The Commission shall determine
whether any person has violated an
administrative protective order, and
may impose sanctions or other actions
in accordance with paragraph (d) of this
section. At any time within sixty (60)
days of the later of;

(i) The date on which the alleged
violation occurred or, as determined by
the Commission, could have been
discovered through the exercise of
reasonable and ordinary care; or

(ii) Upon the completion of an
investigation conducted under this
subpart, the Commission may
commence an investigation of any
breach of an administrative protective
order alleged to have occurred at any
time during the pendency of the
investigation. Whenever the
Commission has reason to believe that
a person may have breached an
administrative protective order issued
pursuant to this section, the Secretary
shall issue a letter informing such
person that the Commission has reason
to believe that a breach has occurred
and that the person has a reasonable
opportunity to present views on
whether a breach has occurred. If the
Commission subsequently determines
that a breach has occurred and that
further investigation is warranted, then
the Secretary shall issue a letter
informing such person of that
determination and that the person has a
reasonable opportunity to present views
on whether mitigating circumstances
exist and on the appropriate sanction to
be imposed, but no longer on whether
a breach has occurred. Once such
person has been afforded a reasonable
opportunity to present views, the
Commission shall determine what
sanction, if any, to impose.

(2) Where the sanction imposed is a
private letter of reprimand, the
Secretary shall expunge the sanction
from the recipient’s record two (2) years
from the date of issuance of the
sanction, provided that

(i) The recipient has not received
another unexpunged sanction pursuant
to this section at any time prior to the
end of the two-year period, and
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(ii) The recipient is not the subject of
an investigation for possible breach of
administrative protective order under
this section at the end of the two-year
period. Upon the completion of such a
pending breach investigation without
the issuance of a sanction, the original
sanction shall be expunged. The
Secretary shall notify a sanction
recipient in the event that the sanction
is expunged.

(f) Service. (1) Any party filing written
submissions that include confidential
business information to the Commission
during an investigation shall at the same
time serve complete copies of such
submissions upon all authorized
applicants specified on the list
established by the Secretary pursuant to
paragraph (a)(4) of this section, and,
except as provided in § 208.20(c), a
nonconfidential version on all other
parties. All such submissions must be
accompanied by a certificate attesting
that complete copies of the submission
have been properly served. In the event
that a submission is filed before the
Secretary’s list is established, the
document need not be accompanied by
a certificate of service, but the
submission shall be served within two
(2) days of the establishment of the list
and a certificate of service shall then be
filed.

(2) A party may seek an exemption
from the service requirement of
paragraph (f)(1) of this section for
particular confidential business
information by filing a request for
exemption from disclosure in
accordance with paragraph (g) of this
section. The Secretary shall promptly
respond to the request. If a request is
granted, the Secretary shall accept the
information. The party shall file three
versions of the submission containing
the information in accordance with
paragraph (g) of this section, and serve
the submission in accordance with the
requirements of § 208.20(b) and
paragraph (f)(1) of this section, with the
specific information as to which
exemption from disclosure under
administrative protective order has been
granted redacted from the copies served.
If a request is denied, the copy of the
information lodged with the Secretary
shall promptly be returned to the
requester.

(3) The Secretary shall not accept for
filing into the record of an investigation
submissions filed without a proper
certificate of service. Failure to comply
with paragraph (f) of this section may
result in denial of party status and such
sanctions as the Commission deems
appropriate. Confidential business
information in submissions must be
clearly marked as such when submitted

by enclosing such information within
brackets, and it must be segregated from
other material being submitted.

(g) Exemption from disclosure. (1) In
general. Any person may request
exemption from the disclosure of
confidential business information under
administrative protective order, whether
the person desires to include such
information in a petition filed under
this part, or any other submission to the
Commission during the course of an
investigation under this part. Such a
request shall be granted only if the
Secretary finds that such information is
non-disclosable confidential business
information. As defined in §201.6(a)(2)
of this chapter, non-disclosable
confidential business information is
privileged information, classified
information, or specific information
(e.g., trade secrets) of a type for which
there is a clear and compelling need to
withhold from disclosure.

(2) Request for exemption. A request
for exemption from disclosure must be
filed with the Secretary in writing with
the reasons therefor. At the same time
as the request is filed, one copy of the
confidential business information in
question must be lodged with the
Secretary solely for the purpose of
obtaining a determination as to the
request. The confidential business
information for which exemption from
disclosure is sought shall remain the
property of the requester, and it shall
not become or be incorporated into any
agency record until such time as the
request is granted. A request should,
when possible, be filed two business
days prior to the deadline, if any, for
filing the document in which the
information for which exemption from
disclosure is sought is proposed to be
included. The Secretary shall promptly
notify the requester as to whether the
request has been approved or denied.

(3) Procedure if request is approved.
If the request is approved, the person
shall file three versions of the
submission containing the non-
disclosable confidential business
information in question. One version
shall contain all confidential business
information, bracketed in accordance
with § 201.6 of this chapter and
§ 208.20(c), with the specific
information as to which exemption from
disclosure was granted enclosed in
triple brackets. This version shall have
the following warning marked on every
page: “CBI exempted from disclosure
under APO enclosed in triple brackets.”
The other two versions shall conform to
and be filed in accordance with the
requirements of § 201.6 of this chapter
and § 208.20(c), except that the specific
information as to which exemption from

disclosure was granted shall be redacted
from those versions of the submission.
(4) Procedure if request is denied. If
the request is denied, the copy of the
information lodged with the Secretary
shall promptly be returned to the
requester.
Issued: June 22, 2020.
By order of the Commission.
William Bishop,
Supervisory Hearings and Information
Officer.
[FR Doc. 2020-13762 Filed 7-9-20; 8:45 am]
BILLING CODE 7020-02-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket Number: 200626-0171]
RIN 0625-AB19

Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-
19; Extension of Effective Period

AGENCY: Enforcement and Compliance,
International Trade Administration,
Commerce.

ACTION: Temporary final rule; extension
of effective period.

SUMMARY: In March, the Department of
Commerce (Commerce) implemented
temporary modifications to its service
regulations to enable non-U.S.
Government personnel responsible for
serving documents in the Enforcement &
Compliance’s (E&C) antidumping and
countervailing duty (AD/CVD) cases to
work remotely. Through this extension,
Commerce extends the duration of these
temporary modifications until further
notice.

DATES: The temporary final rule
published on March 26, 2020 (85 FR
17006), which was extended on May 18,
2020 (85 FR 29615), is further extended
indefinitely. At this time, Commerce is
not establishing a termination date.
Instead, the temporary modifications
will remain in place until further notice,
and Commerce will publish a document
announcing the termination date in the
Federal Register.

FOR FURTHER INFORMATION CONTACT:
Evangeline D. Keenan, Director, APO/
Dockets Unit, at (202) 482-3354.
SUPPLEMENTARY INFORMATION:

Background

On March 26, 2020, E&C published a
temporary final rule in the Federal
Register, temporarily modifying certain
requirements for serving documents
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containing business proprietary
information in AD/CVD proceedings
administered by E&C until May 19,
2020, unless extended. Temporary Rule
Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR
17006 (March 26, 2020) (Temporary
Final Rule). On May 18, 2020, E&C
published a notification extending the
temporary modifications through July
17, 2020. Temporary Rule Modifying
AD/CVD Service Requirements Due to
COVID-19; Extension of Effective
Period, 85 FR 29615 (May 18, 2020).
The temporary modifications were
implemented to facilitate the
effectuation of service through
electronic means, with the goal of
promoting public health and slowing
the spread of COVID-19 while at the
same time permitting the continued
administration of AD/CVD proceedings.
E&C explained that the service
requirements in its regulations are often
effectuated by hand delivery or by U.S.
mail delivery of hard copy documents,
which frequently takes place in an office
setting. In turn, this could pose a risk to
the personnel tasked with serving or
accepting service by hand or mail, as
well as those around them. Based on
these circumstances, E&C announced
that it would temporarily deem service
of submissions containing business
proprietary information (BPI) to be
effectuated when the BPI submissions
are filed by parties in ACCESS, with
certain exceptions. With the continued
goal of promoting public health during
these times while at the same time
permitting the continued administration
of AD/CVD proceedings, E&C is
extending the date through which the
modified service requirements in the
Temporary Final Rule will be in effect.
This is the second extension of the
temporary final rule. For efficiency
purposes, and with the continued goal
identified above in mind, instead of
again setting a termination date for the
temporary final rule, the temporary final
rule will remain in effect until further
notice. Commerce will publish a
document announcing the termination
date in the Federal Register.

Extension

The modified service requirements
announced in the Temporary Final Rule
will remain in effect until further notice.

Classification

Administrative Procedure Act

The provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking and the
opportunity for public participation are
waived for good cause because they

would be impracticable and contrary to
the public interest. (See 5 U.S.C.
553(b)(B)). Interested parties
participating in E&C’s AD/CVD
proceedings are generally required to
serve other interested parties with
documents they submit to E&C. If notice
and comment were to be allowed,
parties submitting documents
containing BPI information to E&C
likely either would be unable to serve
other parties in the manners prescribed
in E&C’s regulations, or potentially
would put their health and safety at risk
in doing so. COVID-19 was unexpected
and this circumstance could not have
been foreseen; therefore E&C could not
have prepared ahead of time for this set
of circumstances. The provision of the
Administrative Procedure Act otherwise
requiring a 30-day delay in effectiveness
is also waived for those same reasons,
which constitute good cause. (5 U.S.C.
553(d)(3)).

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
temporary rule is not significant for
purposes of Executive Order 12866.

Executive Order 13771

This temporary rule is not expected to
be subject to the requirements of
Executive Order 13771 because this
temporary rule is not significant for
purposes of Executive Order 12866.

Paperwork Reduction Act

This temporary rule contains no new
collection of information subject to the
Paperwork Reduction Act, 44 U.S.C.
Chapter 35.

Executive Order 13132

This temporary rule does not contain
policies with federalism implications as
that term is defined in section 1(a) of
Executive Order 13132, dated August 4,
1999 (64 FR 43255 (August 10, 1999)).

Regulatory Flexibility Act

The analytical requirements of the
Regulatory Flexibility Act (5 U.S.C 601
et seq.) are not applicable because no
general notice of proposed rulemaking
was required for this action.
Accordingly, no regulatory flexibility
analysis is required, and none has been
prepared.

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

Dated: June 29, 2020.

Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 202014404 Filed 7-9-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF LABOR
Mine Safety and Health Administration

30 CFR Part 75
[Docket No. MSHA-2013-0032]
RIN 1219-AB84

Refuge Alternatives for Underground
Coal Mines

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Final action.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is notifying the
mining community and other interested
parties of the Agency’s determination
that the existing standards addressing
the frequency of miners’ training on
refuge alternatives for underground coal
mines effectively protect miners’ safety
and will remain in effect without
change. This determination responds to
a decision from the United States Court
of Appeals for the District of Columbia
Circuit.

DATES: July 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Roslyn B. Fontaine, Deputy Director,
Office of Standards, Regulations, and
Variances, MSHA, 201 12th Street
South, Arlington, VA 22202 (mail);
Fontaine.Roslyn@dol.gov (email); 202—
693—9440 (voice); or 202—693-9441
(facsimile). These are not toll-free
numbers.

SUPPLEMENTARY INFORMATION:

I. Background

On December 31, 2008, MSHA
published a final rule, Refuge
Alternatives for Underground Coal
Mines, establishing requirements for
refuge alternatives in underground coal
mines.! See 73 FR 80656; see generally
30 CFR part 7, subpart L; id. part 75,
subpart P. The final rule requires mine
operators to provide training regarding
the deployment and use of refuge
alternatives, including three types of
training—annual motor-task (hands-on),
decision-making, and expectations
training. 30 CFR 75.1504(c). Motor-task
(hands-on) training consists of
performing activities necessary to safely
and effectively deploy and use a refuge
alternative and its components.
Decision-making training consists of
learning when it is appropriate to use
refuge alternatives rather than to

1 A refuge alternative is a protected, secure space
with an isolated atmosphere and integrated
components that create a life-sustaining
environment for persons trapped in an underground
coal mine. 30 CFR 7.502.
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attempt escape from the mine.
Expectations training consists of
anticipating and experiencing the
conditions that might be encountered
during use of a refuge alternative (e.g.,
heat and humidity, confined space).

On January 13, 2009, the United Mine
Workers of America petitioned the
United States Court of Appeals for the
District of Columbia Circuit (Court) to
review MSHA'’s refuge alternatives final
rule. The Court issued its decision on
October 26, 2010. See Int’l Union,
United Mine Workers of America v.
MSHA, 626 F.3d 84 (D.C. Cir. 2010). The
Court held that MSHA was not bound
by recommendations of the National
Institute for Occupational Safety and
Health (NIOSH), but that MSHA had
failed to adequately explain its
departure from NIOSH’s quarterly
training recommendations. The Court
found that MSHA’s “conclusory”
reliance on its “knowledge and
expertise” was unsupported by the
rulemaking record. Id. at 93. Among
other considerations, the Court
described analysis from a NIOSH study
that found that, after 90 days, miners’
ability to accomplish the six-step
process for donning self-contained self-
rescuers (SCSRs) severely
deteriorated 2—deterioriation that
NIOSH presumed would be similar for
the referenced eighteen-step process
needed to operate refuge alternatives.
See id. at 8788, 93.

The Court remanded, but did not
vacate, the final rule. It directed MSHA
to explain the basis for the training
frequency provision from the existing
record or to reopen the record and allow
additional public comment if needed.
Id. at 86, 94. MSHA then reopened the
record twice to obtain public comments
on the appropriate frequency of motor-
task (hands-on), decision-making, and
expectations training for miners to
deploy and use refuge alternatives in
underground coal mines. See 78 FR
48592 (Aug. 8, 2013); 78 FR 68783 (Nov.
15, 2013).

II. MSHA'’s Current Standards
Effectively Protect Miners

MSHA received three comments after
reopening the record. Two of those
comments favored retaining the existing
rule.

The first commenter recognized that
escape—not seeking refuge—is the first

2 An SCSR is an apparatus worn by individual
miners in underground coal mines that can be used
to provide at least one hour of breathable air to
enable miners to escape from the mine or to reach
a refuge alternative when the mining environment,
due to smoke, inadequate oxygen and/or carbon
monoxide, would not support human life. See 30
CFR 75.2 and 75.1714.

line of defense in an underground coal
mine in an emergency. AB84-COMM-1.
The commenter described the quarterly
training miners currently receive in
using SCSRs and additional quarterly
training concerning storage locations for
SCSRs, escapeways, and lifelines, as
well as review of refuge alternative
deployment and use. The commenter
highlighted how training related to
SCSRs in particular is likely the highest-
quality training miners receive during
their careers, and asserted that studies
reveal ‘‘the single-most important
element of survival [in] a mining
disaster [is] the ability to properly don
the [SCSR] and exit the mine.” The
commenter believed that resources for
quarterly deployment of refuges and
related motor-task (hands-on) training
would be better utilized if miners were
prepared for prompt, orderly, and
efficient escape during a mine disaster
through comprehensive SCSR, lifeline,
and escapeway training. The commenter
also described costs associated with
quarterly motor-task (hands-on) training
for deploying refuge alternatives. The
commenter concluded “that the current
refuge chamber alternative training
requirements are adequate,” and MSHA
agrees.

A second commenter opposed
changing the rule and agreed with
MSHA that the final rule provided
adequate miner training regarding when
to use refuge alternatives. AB84—
COMM-3. The commenter recognized
that mine operators could supplement
the mandated quarterly review of the
procedures for deploying and using the
refuge alternatives with limited motor-
task (hands-on) training using a panel
mock-up of the valve and door
arrangements of the refuge alternatives
in use at the mine, as well as video
training. The commenter stated that
training using a mock-up of the doors
and valves would provide both motor-
task (hands-on) and expectations
training. MSHA agrees with the
substance of these comments, which are
consistent with MSHA'’s resolution of
this issue, and the Agency supports
initiatives, as deemed appropriate by
individual operators, to supplement
existing quarterly refuge alternative
deployment and use training as
described by the commenter and as
discussed below.

The third commenter stated that
annual deployment and use of a refuge
alternative is inadequate and, based in
part on NIOSH’s 2007 report,3
advocated quarterly motor-task (hands-

3NIOSH, Office of Mine Safety & Health,

Research Report on Refuge Alternatives for
Underground Coal Mines, Dec. 2007.

on) training. AB84—COMM-2. The
commenter argued that the task of
donning an SCSR, for which quarterly
motor-task (hands-on) training is
required, is not as difficult as deploying
a refuge chamber. This commenter also
stated that decision-making and
expectations training should be
provided quarterly in order to
adequately train miners for emergency
situations. MSHA disagrees with the
commenter’s arguments and analysis, as
explained below.

After considering these comments,
MSHA believes it should retain the final
rule without revision. This approach is
consistent with the training
requirements in West Virginia, the only
state that specifies training for refuge
alternative deployment requirements.
MSHA concludes that annual motor-
task (hands-on), decision-making, and
expectations training, supplemented by
existing mandated quarterly review of
deployment and use procedures, as well
as existing mandated quarterly
evacuation training and quarterly
evacuation drills with review of a
mine’s evacuation plan, which include
discussion of emergency scenarios and
options for escape and refuge, will
prepare miners to deploy and use refuge
alternatives appropriately and
effectively in an emergency.

Motor-Task (Hands-On) Training

MSHA'’s determination regarding the
appropriate frequency for motor-task
(hands-on) training on refuge
alternatives is supported by how miners
are trained to use, and must use, SCSRs
in emergencies; the overlap between the
actions miners take in the normal course
of mining and the actions necessary to
deploy and use refuge alternatives; and
how existing quarterly training already
addresses the sequence of steps needed
to deploy and use a refuge alternative.

Miners are trained to use—and, in
emergencies, historically have used—
SCSRs, which will facilitate miners’
subsequent deployment of refuge
alternatives when escape from the mine
is not possible. When donning an SCSR,
miners are faced with a perceived
immediate threat to their lives. In a
toxic environment, a single breath could
kill a miner. A miner must don an SCSR
immediately so he or she can continue
breathing in the moments after
ascertaining the need for the SCSR.
Consequently, miners must be able to
don the SCSR by instinct, relying on
instant recall of the SCSR donning
process, a process that requires
performing actions not otherwise
undertaken during the normal course of
mining. Given the need to immediately
don an SCSR in an environment in
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which miners often cannot see
instructional material, as well as the
impracticality of associating
instructional materials with individual
SCSRs, miners cannot benefit from
manuals and other guidance while
donning an SCSR.

By contrast to the need to
immediately don SCSRs without the
benefit of written instruction, a miner
deploying a refuge alternative will have
the benefit of an SCSR and, therefore,
significantly more time to deploy the
refuge alternative. The 60-minute
oxygen supply associated with an SCSR
provides miners up to 30 minutes to
travel to a refuge alternative and at least
30 additional minutes to deploy the
refuge alternative.# Thus, miners will
have time to review instructions/
manuals located at (and inside) the
refuge alternative and to be more
deliberative in their recall of the skills
and knowledge acquired during their
training sessions. Once inside the
isolated atmosphere after completing
the initial actions necessary to deploy a
refuge alternative, and where they are
free from smoke and other contaminants
that may be associated with the mine
environment during an emergency,
miners can refer to the available
manual, quick-start guides, or signage,
and they can work cooperatively (when
there is more than one miner) and
deliberately to complete deployment of
the refuge alternative.

The rulemaking record supports
MSHA'’s general understanding and
approach. During a July 31, 2008, public
hearing seeking comment regarding the
proposed refuge alternative rule, a
witness testified that, after clearing a
refuge alternative’s airlock, miners
could start the flow of oxygen within
minutes and would be in a safe
environment, allowing them ample time
to reference available placards and
manuals, if needed, and undertake
subsequent steps necessary to maintain
a breathable environment within the
unit. MSHA Public Hearing, 7/31/08,
pg. 91; See https://arlweb.msha.gov/
REGS/Comments/E8-13565/Transcripts/
20080731CharlestonWV.pdf.

Additionally—and unlike the actions
needed to use an SCSR—the actions that
must be performed to deploy and use a
refuge alternative are similar to many
actions in which miners regularly
engage during the course of normal
mining operations. For example, the
operation of valves on oxygen and
acetylene compressed gas cylinders

4 The final rule provides that miners never will
be more than a 30-minute travel distance from
either a refuge alternative or a safe exit from the
mine. 30 CFR 75.1506(c).

used when conducting maintenance
activities, such as cutting and welding,
is similar to the operation of valves
associated with refuge alternatives. In
addition, many miners carry, and
routinely use, gas monitors like those
used in the deployment and use of a
refuge alternative to measure gaseous
concentration levels during their shifts.
Further, the design and use of access
doors and latches located on refuge
alternatives are similar to existing
airlock doors and personnel doors that
are located at various points of the mine
where miners often travel and work. In
part because of this overlap, MSHA has
determined annual motor-task (hands-
on) training on refuge alternatives is
adequate.

In addition to having the benefit of
SCSRs, as well as signage, brief written
instructions (e.g., quick start guides),
and manuals, and familiarity with basic
actions developed through their work
experiences, miners also already receive
quarterly training on the procedures to
deploy and use refuge alternatives. 30
CFR 75.1504(b)(6) and (8). Because
miners have familiarity with many of
the underlying physical actions needed
to deploy and use a refuge alternative
effectively, MSHA has concluded that it
is more important for miners to know
the order in which those actions need to
be performed—a sequence that is
addressed during the quarterly training.

When deploying a refuge alternative,
miners must perform the following
steps:

(1) Open/inflate the unit;

(2) enter the airlock and purge
contaminants;

(3) enter the livable space and turn on
oxygen;

(4) deploy carbon dioxide scrubbing
material;

(5) begin to monitor air quality.

After performing the first three steps,
the miners are in the habitable space
and have ample time to safely perform
the remaining actions. MSHA agrees
with a commenter that the mandated
quarterly review of deployment
procedures, including these initial
steps, effectively reinforces the annual
training that miners receive (see 30 CFR
75.1504(b)(6); AB58—COMM—21, pgs. 3—
4). MSHA'’s confidence that miners

5 While the Court referenced an 18-step process
for deploying an using a refuge alternative, Int’]
Union, United Mine Workers of America v. MSHA,
626 F.3d at 87-88, 93, the referenced process
includes discrete, minor actions that more
appropriately are included within the five steps
listed above. Indeed, NIOSH similarly has
recommended development of four-step Quick Start
Guides for the deployment and use of refuge
alternatives [Guidelines for Instructional Materials
on Refuge Chamber Setup, Use, and Maintenance,
IC 9514, NIOSH 2009, page 7].

effectively will learn and remember the
necessary steps, and the order in which
they are performed, through annual
motor-task (hands-on) training and
quarterly review is supported by the
facts that the steps are relatively few in
number and the order in which they are
performed is consistent with the manner
in which one naturally would seek
refuge from a dangerous environment
into a secured, breathable
environment—i.e., prepare the unit for
use; leave the dangerous mine
environment for the enclosed airlock;
purge hazardous gasses that may have
entered the airlock during entry; enter
the unit’s livable space and start the
flow of oxygen; activate the carbon
dioxide scrubbing material; and monitor
to assure the appropriate oxygen and
carbon dioxide concentrations during
habitation. Therefore, motor-task
(hands-on) retraining on the deployment
and use of refuge alternatives does not
need to be as frequent as motor-task
(hands-on) training for the donning of
an SCSR, particularly in light of the
related, quarterly refuge alternative
deployment and use training mandated
in 30 CFR 75.1504(b)(6) and (8).

MSHA notes that its conclusion
regarding the appropriate frequencies
for training miners parallels the
frequencies at which miners must be
trained under West Virginia state law. In
response to mine accidents in 2006, the
State of West Virginia also
supplemented its provisions for
protecting miners in an emergency,
including provisions related to SCSRs
and emergency shelters/chambers.
Recognizing the critical importance of
donning an SCSR immediately and
effectively in an emergency (Mine
Safety Technology Task Force Report—
May 29, 2006 at https://
minesafety.wv.gov/PDFs/
MSTTF%20Report%20Final.pdf),® the
West Virginia legislature mandates that
miners receive quarterly SCSR training.
See, WV Code section 22A—-2-55(f)(1);
W. Va. Code St. R, section 56—4-5.3.
Conversely, pursuant to State law,
miners receive training in the proper

6 MSHA notes that the West Virginia Task Force,
which included two representatives from the
United Mine Workers of America, as well as
industry representatives, addressed training
regarding the use of SCSRs extensively in their
report, while providing more limited discussion of
training to be associated with emergency shelters/
chambers. See Mine Safety Technology Task Force
Report at 36, 38-38, 42, 52-3, 59, 107—09. The Task
Force ultimately recommended that mine operators
provide a shelter/chamber plan that, among other
things, “ensure[s] that emergency shelters/chambers
are included in initial mine hazard training in such
a manner that it is in compliance with all
manufacturer’s requirements and is provided yearly
in addition to annual refresher training.” Id. at 17,
59.
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use of emergency shelters/chambers on
an annual basis. See W. Va. Code St. R,
section 56—4—8.14.2.

When deploying refuge alternatives,
miners have the benefit of SCSRs and
written instruction, familiarity with
basic actions needed to deploy and use
refuge alternatives, and, in addition to
annual motor-task (hands-on training),
quarterly training on the sequence of
steps and procedures for deployment
and use. In light of these considerations,
and consistent with training
requirements contained in West Virginia
law, MSHA believes annual motor-task
(hands-on) training on the use of refuge
alternatives effectively protects miner
safety.

Decision-Making and Expectations
Training, Collectively

MSHA’s divergence from NIOSH’s
quarterly decision-making and
expectations training recommendation
reflects the absence of NIOSH-cited
research and the limited analysis
regarding the appropriate frequency for
providing such training. While
favorably referencing research and
analysis underlying NIOSH’s
recommendation that motor-task
(hands-on) training be performed on a
quarterly basis, the Court’s holding
reflects that, while NIOSH
recommended that decision-making and
expectations training be included in
conjunction with hands-on quarterly
training, NIOSH had not performed any
specific research regarding the
appropriate frequency for providing
decision-making and expectations
training. See Int’l Union, United Mine
Workers of America v. MSHA, 626 F.3d
at 87—-88, 93 (referencing NIOSH and
UMWA-identified studies regarding
recollection following motor-task
(hands-on) training, while merely
mentioning NIOSH’s more cursory
recommendation that decision-making
training and expectations training be
given at the same time as the motor-task
(hands-on) training). MSHA agrees with
NIOSH that decision-making and
expectations training practically could
be performed in conjunction with
motor-task (hands-on) training. See
NIOSH’s Research Report On Refuge
Alternatives For Underground Coal
Mines at 15. However, NIOSH’s
recommendation appears to be based on
utilizing an opportunity to provide
these trainings in tandem, rather than
on identified research and/or
substantive analysis evidencing a
verified improvement in safety
outcomes associated with quarterly
decision-making and expectations
training. See, e.g., Issues Regarding
Refuge Chamber Training, referenced on

Page 3 of NIOSH’s Research Report On
Refuge Alternatives For Underground
Coal Mines (“The optimum intervals for
retraining on a refuge chamber are not
known.””). MSHA finds the fact that
decision-making training and
expectations training could be
conducted in conjunction with motor-
task (hands-on) training to be an
insufficient basis to justify the provision
of such training at intervals more
frequently than was demonstrated in the
NIOSH report and research to be needed
for miner safety.

Decision-Making Training

MSHA has determined that the
decision-making training currently
required on an annual basis is effective
in protecting miner safety and is
enhanced by other safety measures that
inform miners’ decision-making during
emergencies.

MSHA requires annual training to
include instruction on the deployment
and use of refuge alternatives, including
their component systems, and on
decision-making training. See 30 CFR
75.1504(c)(3)(ii) (requiring
“[ilnstruction on when to use refuge
alternatives during a mine emergency,
emphasizing that it is the last resort
when escape is impossible” (emphasis
added)). The existing rule also requires
quarterly evacuation training and
quarterly evacuation drills, as well as
review of a mine’s evacuation plan,
which include discussion of emergency
scenarios and options for escape and
refuge. See 30 CFR 75.1502(c)(4) and
75.1504(a) and (b)(3)—(4). The quarterly
evacuation training and quarterly
evacuation drills complement the
annual decision-making training
because they require consideration of
the best options for miners in various
mine emergency scenarios, including
the option to seek shelter in a refuge
alternative and the application of
survival strategies, which would
address the relative merits of escape and
shelter options in specific emergency
situations, during realistic escapeway
drills. See 30 CFR 75.1502(c)(4)(vi) and
75.1504(b)(3). Decision-making training
materials developed by NIOSH help
miners better understand the factors
relevant to a determination regarding
the ability to escape versus the need to
take refuge. These and similar materials
can and should be used during the
quarterly training sessions and quarterly
drills. See NIOSH materials at http://
www.cdc.gov/niosh/mining/content/
refugechambers.html#The
RefugeChamberTrainingModules.

In addition to this training, other
factors enhance miners’ decision-
making. Real-time information

concerning the specific nature of an
emergency and actual post- accident
conditions in the mine—in conjunction
with miners’ knowledge of the mine’s
layout and features from their daily
work and travel in the mine—is critical
to making sound determinations about
when to escape and when to seek
refuge. The Mine Improvement and New
Emergency Response Act of 2006
(MINER Act) sought to provide miners
with this situation-specific information.
Since publication of the refuge
alternatives final rule, emergency
communication and electronic tracking
systems mandated by the MINER Act
have been installed in all underground
coal mines. See 30 U.S.C.
876(b)(2)(F)(ii). These systems allow
surface personnel to determine each
miner’s underground location and to
convey real-time information to miners
about the nature of the emergency and
the mine conditions that they may
encounter along various available
escape routes. While these systems were
not installed when the refuge
alternatives final rule was promulgated,
and thus not explicitly considered when
establishing the rule’s training intervals,
MSHA recognizes that the present
availability of these tracking and
communication systems provides
situation-specific, real-time information
on conditions in an underground mine.
In turn, better information and
communication help miners make the
right decisions in an emergency, such
that the annual training, the quarterly
drills, and the real-time information will
allow miners effectively to choose
whether to attempt escape or to seek
shelter in specific situations that might
be encountered during an emergency.
Given these systems and existing
quarterly and annual training, MSHA
believes additional decision-making
training is unnecessary and that the
final rule effectively protects miners’
safety.

Expectations Training

Expectations training involves the
actual, annual deployment and use of a
refuge alternative (see 30 CFR
75.1504(c)(3)) and simulates the
experience of being enclosed with other
miners in a refuge alternative with
supplied air, limited space, and limited
light. Given the unique and visceral
nature of such an experience, MSHA
has no reason to believe that quarterly
training is necessary for miners to
remember the experience of occupying
a refuge alternative.

Moreover, expectations training is
intended to provide miners a basic
understanding of the general sensation
associated with occupancy in a refuge
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alternative, so as to minimize some of
the stress and/or disorientation that
otherwise may accompany occupancy in
an emergency situation. The training
goal is accomplished when miners
experience and appreciate the
physiological and psychological
sensations that can be expected when
occupying a refuge alternative, and is
not dependent on miners mastering and
remembering detailed or sequential
information. Importantly, this type of
training is materially distinct in nature
from the type of training associated with
SCSR use (which involves mastery of,
and immediate, highly-accurate
performance of, multi-step actions) that
NIOSH referenced when generally
suggesting quarterly training for all
aspects of refuge alternative deployment
and use. Given the experiential nature
of expectations training, as well as the
unique and visceral nature of the
experience, MSHA has determined that
annual expectations training provides
an experience sufficient to enable
miners to apply their knowledge, other
training, and available written
instruction to effectively use the refuge
alternative in an emergency.

III. Conclusion

For the reasons stated above, MSHA
concludes that annual motor-task
(hands-on), decision-making, and
expectations training—supplemented by
existing mandated quarterly reviews,
instructions, and drills—effectively will
prepare miners to deploy and use a
refuge during an emergency.
Accordingly, the existing rule Refuge
Alternatives for Underground Coal
Mines remains in effect without change.

Authority: 30 U.S.C. 811.

David G. Zatezalo,

Assistant Secretary of Labor for Mine Safety
and Health.

[FR Doc. 2020-13753 Filed 7-9-20; 8:45 am]
BILLING CODE 4520-43-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0143]

RIN 1625-AA08

Special Local Regulation; Upper
Potomac River, National Harbor, MD

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing temporary special local

regulations for certain waters of the
Upper Potomac River. This action is
necessary to provide for the safety of life
on these navigable waters located at
National Harbor, MD, on September 27,
2020, during an open water swim event.
This regulation prohibits persons and
vessels from being in the regulated area
unless authorized by the Captain of the
Port Maryland-National Capital Region
or the Coast Guard Patrol Commander.
DATES: This rule is effective from 7 a.m.
to 11 a.m. on September 27, 2020.
ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0143 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ron Houck, U.S. Coast Guard
Sector Maryland-National Capital
Region; telephone 410-576—2674, email
Ronald.L.Houck@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

PATCOM Coast Guard Patrol Commander

SNPRM Supplemental notice of proposed
rulemaking

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard published a notice of
proposed rulemaking (NPRM) on April
1, 2020 (85 FR 18157), proposing to
establish a special local regulation for
the “Washington, DC Sharkfest Swim,”
on the Upper Potomac River. The Coast
Guard published a supplemental notice
of proposed rulemaking (SNPRM) on
May 22, 2020 (85 FR 31099), to amend
the date of the proposed special local
regulation from June 7, 2020, to
September 27, 2020, and reopened the
comment period to account for the
change. The comment period for the
SNPRM closed June 22, 2020. The Coast
Guard received no comments on either
the NPRM or SNPRM.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70041. The
Captain of the Port Maryland-National
Capital Region (COTP) has determined
that potential hazards associated with
this swim event will be a safety concern
for anyone intending to operate in or

near the swim area. The purpose of this
rule is to protect event participants,
non-participants, and transiting vessels
on certain waters of the Upper Potomac
River before, during, and after the
scheduled event.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
April 1, 2020, and our SNPRM
published May 22, 2020. There are no
changes in the regulatory text of this
rule from the proposed rule in the
SNPRM.

This rule establishes a special local
regulation to be enforced from 7 a.m. to
11 a.m. on September 27, 2020. The
regulated area will cover all navigable
waters of the Upper Potomac River,
within an area bounded by a line
connecting the following points: From
the Rosilie Island shoreline at latitude
38°47’30.30” N, longitude 077°01°26.70”
W, thence west to latitude 38°4730.00”
N, longitude 077°01°37.30” W, thence
south to latitude 38°47’08.20” N,
longitude 077°01°37.30” W, thence east
to latitude 38°4709.00” N, longitude
077°01°09.20” W, thence southeast along
the pier to latitude 38°47°06.30” N,
longitude 077°01°02.50” W, thence north
along the shoreline and west along the
southern extent of the Woodrow Wilson
(I-95/1-495) Memorial Bridge and south
and west along the shoreline to the
point of origin, located at National
Harbor, MD. The regulated area is
approximately 1,210 yards in length and
740 yards in width.

The duration of the special local
regulations and size of the regulated
area are intended to ensure the safety of
life on these navigable waters before,
during, and after this swim event,
scheduled from 7:30 a.m. to 10:30 a.m.
on September 27, 2020. The COTP and
the Coast Guard Patrol Commander
(PATCOM) have authority to forbid and
control the movement of all vessels and
persons, including event participants, in
the regulated area.

Except for Washington, DC Sharkfest
Swim event participants and vessels
already at berth, a vessel or person will
be required to get permission from the
COTP or PATCOM before entering the
regulated area. Vessel operators can
request permission to enter and transit
through the regulated area by contacting
the PATCOM on VHF—FM channel 16.
Vessel traffic will be able to safely
transit the regulated area once the
PATCOM deems it safe to do so. A
person or vessel not registered with the
event sponsor as a participant or
assigned as official patrols will be
considered a non-participant. Official
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Patrols are any vessel assigned or
approved by the Commander, Coast
Guard Sector Maryland-National Capital
Region with a commissioned, warrant,
or petty officer on board and displaying
a Coast Guard ensign.

If permission is granted by the COTP
or PATCOM, a person or vessel will be
allowed to enter the regulated area or
pass directly through the regulated area
as instructed. Vessels will be required to
operate at a safe speed that minimizes
wake while within the regulated area.
Official patrol vessels will direct non-
participants while within the regulated
area. Vessels will be prohibited from
loitering within the navigable channel.
Only participant vessels and official
patrol vessels will be allowed to enter
the swim area.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, time of day and
duration of the regulated area, which
will impact a small designated area of
the Upper Potomac River for 4 hours.
The Coast Guard will issue a Broadcast
Notice to Mariners via VHF—FM marine
channel 16 about the status of the
regulated area. Moreover, the rule will
allow vessels to seek permission to enter
the regulated area, and vessel traffic will
be able to safely transit the regulated
area once the PATCOM deems it safe to
do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The

term ‘“‘small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the regulated
area may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent

with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
implementation of regulations within 33
CFR part 100 applicable to organized
marine events on the navigable waters
of the United States that could
negatively impact the safety of
waterway users and shore side activities
in the event area lasting for 4 hours. It
is categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Memorandum For Record for
Categorically Excluded Actions
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
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coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.501T05—-0143 to read as
follows:

§100.501T05-0143 Washington, DC
Sharkfest Swim, Upper Potomac River,
National Harbor, MD.

(a) Regulated area. The regulations in
this section apply to the following area:
All navigable waters of the Upper
Potomac River, within an area bounded
by a line connecting the following
points: From the Rosilie Island
shoreline at latitude 38°47°30.30” N,
longitude 077°01°26.70” W, thence west
to latitude 38°47’30.00” N, longitude
077°01’37.30” W, thence south to
latitude 38°47°08.20” N, longitude
077°01"37.30” W, thence east to latitude
38°47’09.00” N, longitude 077°01°09.20”
W, thence southeast along the pier to
latitude 38°47°06.30” N, longitude
077°01°02.50” W, thence north along the
shoreline and west along the southern
extent of the Woodrow Wilson (I-95/1-
495) Memorial Bridge and south and
west along the shoreline to the point of
origin, located at National Harbor, MD.
These coordinates are based on datum
NAD 1983.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on his behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official Patrol means any vessel
assigned or approved by Commander,
Coast Guard Sector Maryland-National
Capital Region with a commissioned,

warrant, or petty officer on board and
displaying a Coast Guard ensign.

Participant means all persons and
vessels registered with the event
sponsor as participating in the
Washington DC Sharkfest Swim event or
otherwise designated by the event
sponsor as having a function tied to the
event.

(c) Regulations. (1) Except for vessels
already at berth, all non-participants are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area described in
paragraph (a) of this section unless
authorized by the COTP Maryland-
National Capital Region or PATCOM.

(2) To seek permission to enter,
contact the COTP Maryland-National
Capital Region at telephone number
410-576-2693 or on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz) or the PATCOM on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz). Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP
Maryland-National Capital Region or
PATCOM.

(3) The COTP Maryland-National
Capital Region will provide notice of the
regulated area through advanced notice
via Fifth Coast Guard District Local
Notice to Mariners, broadcast notice to
mariners, and on-scene official patrols.

(d) Enforcement officials. The Coast
Guard may be assisted with marine
event patrol and enforcement of the
regulated area by other Federal, State,
and local agencies.

(e) Enforcement period. This section
will be enforced from 7 a.m. to 11 a.m.
on September 27, 2020.

Dated: June 29, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-14406 Filed 7-9-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG-2020-0356]
Safety Zone; Fleet Week Maritime

Festival, Pier 66, Elliott Bay, Seattle,
Washington

AGENCY: Coast Guard, DHS.
ACTION: Notification of non-enforcement
of regulation.

SUMMARY: The Coast Guard will not
enforce the safety zone for the Fleet

Week Maritime Festival on waters
adjacent to Pier 66 in Elliott Bay,
Seattle, WA in July and August 2020.
The Captain of the Port Sector Puget
Sound has determined that since the
event is cancelled, enforcement of this
regulation is not necessary.

DATES: The Coast Guard does not plan
to enforce regulations in 33 CFR
165.1330 in July and August 2020.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
notification of non-enforcement, call or
email CWO2 William E. Martinez,
Sector Puget Sound Waterways
Management Division, U.S. Coast
Guard; telephone 206-217-6051, email
SectorPugetSoundWWM®@uscg.mil.

SUPPLEMENTARY INFORMATION: The Coast
Guard normally enforces the safety zone
in 33 CFR 165.1330 for the Fleet Week
Maritime Festival on waters adjacent to
Pier 66 in Elliott Bay, Seattle, WA. This
event is held annually during the parade
of ships on the last week of July or first
week of August. This year, the event
organizers cancelled Fleet Week.
Therefore, the Coast Guard does not
plan to enforce 33 CFR 165.1330, for
July and August 2020.

In addition to this notification of non-
enforcement in the Federal Register, if
the situation changes and the Captain of
the Port Sector Puget Sound (COTP)
determines that the regulated area needs
to be enforced, the COTP will issue a
Broadcast Notice to Mariners and
provide actual notice of enforcement to
any persons in the regulated area.

Dated: June 23, 2020.
L.A. Sturgis,

Captain, U.S. Coast Guard, Captain of the
Port Sector Puget Sound.

[FR Doc. 2020-13981 Filed 7-9-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020—-0359]
RIN 1625-AA00

Safety Zone; Tennessee River, Muscle
Shoals, AL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone on
the Tennessee River from Mile Marker
(MM) 407 to MM 409, on July 13, 2020
in conjunction with the operations
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being conducted at the TVA Widows
Creek Fossil Plant. This safety zone is
needed to protect the public, vessels,
and waterfront facilities from
destruction, loss, or injury from
sabotage or other subversive acts,
accidents, or other causes of a similar
nature from the hazards associated with
demolition operations at the TVA
Widows Creek Fossil Plant. Entry of
vessels or persons into this safety zone
is prohibited unless specifically
authorized by the Captain of the Port
(COTP) Sector Ohio Valley or a
designated representative.

DATES: This rule is effective from 7 a.m.
through noon on July 13, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020-
0359 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Second Class Paul
Sanders, Marine Safety Detachment
Nashville U.S. Coast Guard; telephone
615—736-5421, email Paul.M.Sanders@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is a vital need to ensure the closure of
the river due to the hazards associated
with the explosive operations at the
TVA Widows Creek Fossil Plant. A
safety zone on the Tennessee River from
MM 407 to MM 409 is necessary to
provide appropriate protection to the
public during the explosive operations.

It is impracticable to publish an NPRM
because we lack sufficient time to
provide a reasonable comment period
and then consider those comments
before the temporary safety zone needs
to be established by July 13, 2020.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because there
is a vital need to ensure the closure of
the river due to the hazards associated
with the explosive operations at the
TVA Widows Creek Fossil Plant. A
safety zone on the Tennessee River from
MM 407 to MM 409 is necessary to
provide appropriate protection to the
public during the explosive operations.
It is impracticable to publish an NPRM
because we lack sufficient time to
provide a reasonable comment period
and then consider those comments
before the temporary safety zone needs
to be established by July 13, 2020.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sector Ohio Valley
(COTP) has determined that potential
hazards associated with the demolition
operations at the TVA Widows Creek
Fossil Plant on July 13, 2020, will be a
safety concern for anyone within the 2
mile segment of river. This rule is
needed to protect personnel, vessels,
and the marine environment in the
navigable waters within the safety zone
before, during, and after the demolition
operations.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. until noon on July 13, 2020.
The safety zone will cover all navigable
waters of Tennessee River from MM 407
to MM 409. The duration of the zone is
intended to protect personnel, vessels,
and the marine environment in these
navigable waters before, during, and
after the demolition operations. No
vessel or person will be permitted to
enter the safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
and time-of-day of the regulated area.
This rule is limited to the Tennessee
River from MM 407 to MM 409 on July
13, 2020, and will be enforced only
during the times specified. Moreover,
the Coast Guard will issue Broadcast
Notice to Mariners via VHF-FM marine
channel 16 about the regulated area and
the rule allows vessels to seek
permission to enter the area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
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who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated

implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting only 5 hours for a two mile
segment of the Tennessee River. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0359 to read as
follows:

§165.T08-0359 Safety Zone; Tennessee
River, Muscle Shoals, AL.

(a) Location. The following area is a
safety zone: The entire width of the
Tennessee River from mile marker (MM)
407 to MM 409.

(b) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter,
contact the COTP or the COTP’s

representative by VHF-FM radio
channel 16 or phone at 1-800-253—
7465. Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(c) Enforcement period. This section
will be enforced from 7 a.m. to noon on
July 13, 2020.

Dated: June 30, 2020.
A.M. Beach,

Captain, U.S. Coast Guard, Captain of the
Port Sector Ohio Valley.

[FR Doc. 2020-14759 Filed 7-9-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Part 263
RIN 1810-AB54
[Docket ID ED-2019-OESE-0068]

Indian Education Discretionary Grant
Programs; Professional Development
Program

AGENCY: Office of Elementary and
Secondary Education, Department of
Education.

ACTION: Final regulations.

SUMMARY: The Secretary amends the
regulations that govern the Professional
Development (PD) program, authorized
under title VI of the Elementary and
Secondary Education Act of 1965, as
amended (ESEA), to implement changes
to title VI resulting from the enactment
of the Every Student Succeeds Act
(ESSA). These final regulations update,
clarify, and improve the current
regulations. These regulations pertain to
Catalog of Federal Domestic Assistance
(CFDA) number 84.299B.

DATES: These regulations are effective
August 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Angela Hernandez-Marshall, U.S.
Department of Education, 400 Maryland
Avenue SW, Washington, DC 20202.
Telephone: 202-205-1909. Email:
Angela.Hernandez-Marshall@ed.gov.
SUPPLEMENTARY INFORMATION: These
regulations implement statutory changes
made to the PD program in section 6122
of the ESEA (20 U.S.C. 7442) by the
ESSA and make other changes to better
enable the Department and grantees to
meet the objectives of the program.

We published a notice of proposed
rulemaking for this program (NPRM) in
the Federal Register on October 11,
2019 (84 FR 54806).

Publication of the control number
notifies the public that the Office of
Management and Budget (OMB) has
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approved these information collection
requirements under the Paperwork
Reduction Act of 1995. These
regulations apply to applications for the
PD program for fiscal year (FY) 2020
and subsequent years. In addition, the
most recently-funded cohort of PD
grantees, which received grants for FY
2018, may use the flexibility offered by
the definition of “local educational
agency (LEA) that serves a high
proportion of Indian students” in these
regulations, in arranging teaching or
administrative placements for project
graduates as of the effective date of
these regulations.

In the preamble of the NPRM, we
discussed on pages 54807—54811 the
major changes proposed in that
document. These included the
following:

e Amending § 263.2 to include
institutions of higher education (IHEs)
that are accredited to provide a Native
American language certificate and
making conforming changes to other
provisions.

e Adding to § 263.3 a definition of
“local educational agency (LEA) that
serves a high proportion of Indian
students” and making conforming
changes to other provisions.

e Adding in new § 263.5 application
requirements, including an application
requirement for a letter of support from
an LEA that serves a high proportion of
Indian students.

¢ Amending renumbered § 263.6 to
add priorities for administrator training
for work in Tribal educational agencies
(TEAs), and for administrator training
for school start-ups.

e Amending renumbered § 263.7 to
add new selection criteria.

These final regulations contain two
substantive changes from the NPRM,
which we fully explain in the Analysis
of Comments and Changes section of
this preamble, in addition to several
technical changes.

Public Comment: In response to our
invitation in the NPRM, 14 parties
submitted comments on the proposed
regulations.

Analysis of Comments and Changes:
An analysis of the comments and of any
changes in the regulations since
publication of the NPRM follows. We
group major issues according to subject.
Generally, we do not address technical
and other minor changes.

General

Comments: We received comments
from multiple parties expressing
support for the PD program and for the
program’s expansion to include Native
language certification. One commenter
noted that allowing American Indian

language certificate-earners access to the
program should lead to greater student
achievement.

Discussion: We appreciate the support
for this program.

Changes: None.

Qualifying Job Placements That Satisfy
the Service Payback Obligation and
Letter of Support Application
Requirement (§§ 263.3, 263.5,
263.12(c)(1))

Comments: Nine commenters stated
their support for the Department’s
definition of “local educational agency
(LEA) that serves a high proportion of
Indian students” in § 263.3. One of
those nine parties suggested including
schools as well as LEAs in the
definition. One of the commenters was
supportive of the definition but stated
that it benefitted mainly teacher
placement in rural areas. Four of the
commenters suggested expanding the
definition in a variety of ways for both
qualifying employment and for the
application requirement of a letter of
support from an LEA that serves a high
proportion of Indian students, citing
concerns about the source of evidentiary
data that would be used to determine
whether or not a proposed LEA meets
the definition. For instance, one of the
commenters was concerned that LEA
and State-level data are often inaccurate
and often undercount the number of
American Indian/Alaska Native
students. Several of these commenters
suggested allowing Tribes to identify
LEAs that would serve as qualifying
placement, even if the LEA, or the
school in which the participant works,
did not have a high proportion of Indian
students; other commenters suggested
that the local Tribe be the entity to
determine what data source to use for
evidence of meeting the definition of
“high proportion.” One of the
commenters recommended using five
percent to measure whether an LEA has
a high proportion of Indian students.
This commenter asked the Department
to establish five percent as a non-
binding threshold for “high proportion”
in order to provide a clearer guideline.
Another commenter suggested allowing
all LEAs that receive Title VI formula
grant funds to be considered qualifying
employment.

Discussion: We appreciate the many
positive and supportive responses we
received regarding the definition of
“LEA that serves a high proportion of
Indian students.” In response to the
comment asking that schools as well as
LEAs be considered in the definition of
“high proportion,” the Department’s
new definition of “LEA that serves a
high proportion of Indian students”

does, in fact, include consideration of
schools as well as LEAs. The definition
provides an alternative test under which
service in a particular school that has a
high proportion of Indian students
compared to other LEAs in the State
qualifies even if the LEA as a whole in
which the participant works does not
have a high proportion of Indian
students. We do not believe it is
currently clear whether the program
will mainly benefit placements in rural
areas, but this is something that the
Department will be able to track in the
years to come. The statutory text is clear
that job placement must correspond to
LEAs with high proportions of Native
students.

With regard to concerns about
evidentiary data sources, the
Department agrees that it should
consider a variety of different types of
data in analyzing whether LEAs or
schools constitute qualifying
employment locations, and that local
Tribes can play an important role in
helping identify accurate data for the
Indian student population. For example,
an applicant’s letter of support from an
LEA may use as evidence its Indian
student count based on valid and
complete Title VI formula grant program
Indian Student Eligibility Certification
(“ED 506’’) Forms (OMB Number: 1810—
0021) to show a high proportion as
compared to the proportion in other
LEAs in the State. Tribes can provide
critical aid to LEAs in ensuring the
LEAs have complete and valid forms for
all Indian students, in order to increase
the accuracy of this count.

In the NPRM, the Department
solicited public comment on sources of
evidence beyond demographic
information on State and district report
cards; however, we received no
suggestions on this topic. The
Department plans to further examine
this issue and develop technical
assistance for applicants regarding the
types of evidentiary data that would be
considered in determining “high
proportion” for qualifying placement. In
addition, the Department plans to
publish on the program’s website the
average school-level and school district-
level Indian student population, by
State, after publishing the notice
inviting applications for new awards for
fiscal year 2020, so that applicants will
have that data for comparison purposes
in choosing which LEAs to ask for
letters of support. We do not, however,
support allowing Tribes to identify an
LEA that serves as qualifying placement
without any specific criteria, as this
runs counter to the legislative intent to
place Indian teachers and
administrators in schools and LEAs that
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serve a high proportion of Indian
students.

We decline to accept the suggestion of
a threshold of five percent. We heard
during Tribal consultation that a
specific percentage cut-point would
eliminate as job placements those LEAs
that are located in States with very
small Native student populations, even
though the particular school or LEA
may have a larger percentage than the
State average. We are aware that the
nationwide population of American
Indian/Alaska Native (AI/AN) students
is approximately one percent of all
students, and we believe that a
comparative analysis better meets the
statutory purposes of this program. We
also reject the suggestion of allowing all
LEAs with Title VI formula grants to
serve as qualifying placement because
the formula grant program funds LEAs
with as few as 10 AI/AN students—and
even fewer in the three States excluded
by statute from this minimum—a
number that is highly unlikely to
represent a “high proportion” of the
student body.

Changes: None.

Application Requirements (§ 263.5)

Comments: One party recommended
that, to ensure that participant training
supports the Native students to be
served, each grantee should be required
to submit a letter of support from nearby
Tribes to verify that Tribal consultation
has occurred with LEAs, consistent with
the ESEA consultation requirement for
certain LEAs.

Discussion: The Department strongly
agrees that participants should be
trained to understand the unique needs
of Native students, and the Tribal role
in informing that work. To that end, the
program regulations address these
issues in multiple respects. First, the
selection criteria, under quality of
project services in § 263.7(d) of these
final regulations, address cultural
training by providing points for projects
that prepare participants to adapt
teaching and/or administrative practices
to meet the breadth of Indian student
needs. Second, the PD program grant
competitions have consistently
incentivized Tribal engagement by
awarding competitive preference points
to applicants whose lead entity is a
Tribe, Tribal College or University
(TCU), or Tribal organization, as well as
points to non-Tribal entities that apply
in consortium with a Tribe, TCU, or
Tribal organization. These priority
points implement the statutory
requirement in section 6143 of the ESEA
that we give preference to Tribal entities
in awarding grants. More than two-

thirds of the 43 grantees awarded from
2016 and 2018 received these points.

If an IHE applies that is not a TCU,
and is not in consortium with a Tribe,
we strongly encourage that IHE to
involve or consult with any local Tribes
in designing and implementing their
project. As explained above, historically
we have awarded additional points to
IHEs that apply in consortium with
Tribes, Tribal organizations, or TCUs,
under the priority in renumbered
§ 263.6(a)(2); including a Tribe as a
partner in a project more effectively
ensures that Tribal views are heard than
does consultation.

Finally, with regard to the
commenter’s suggestion to require an
applicant to submit a letter from Tribes
to evidence that Tribal consultation has
occurred, we agree that the requirement
in section 8538 of the ESEA for certain
affected LEAs to consult with Tribes
prior to submitting an application does
apply to this program, if an affected LEA
is the applicant for this program in
consortium with an THE or TCU.
Affected LEAs are those LEAs that have
50 percent Indian student population or
received a Title VI formula grant of
more than $40,000. The consultation
must provide for the opportunity for
officials from Indian Tribes or Tribal
organizations to meaningfully and
substantively contribute to the
application. Although we have rarely, if
ever, received applications for this
program from LEAs or SEAs, we have
added an application requirement to
§ 263.5 to highlight this important
statutory requirement in section 8538 of
the ESEA for affected LEAs.

Changes: We have added a new
paragraph (d) to § 263.5 to include the
application requirement described
above.

Priority for Administrator Training for
Work in TEAs (§ 263.6(b))

Comments: One commenter was
concerned that program participants
would have difficulty completing on-
the-job administrator training in a TEA
if they were already full-time employees
while completing an administrator
training program. The commenter also
asked if a job in a TCU, such as
professor or administrator, would
qualify as service payback, under the
assumption that a TCU is a TEA.
Finally, the commenter expressed their
hope that roles such as language and
cultural curriculum coordinator,
instructional coach, and Department
chair, in either a BIE-funded school or
LEA with a large Native student
population, would count as qualifying
employment.

Discussion: The Department agrees
that an administrator training program
participant’s on-the-job training in a
TEA could pose a challenge if they were
also employed full-time as a teacher or
other school staff. For this reason, the
Department’s new priority allows
grantees flexibility to determine the
length of time that the on-the-job
training would need to take place. For
example, a grantee may implement the
on-the-job training in a TEA over the
summer, when existing school jobs are
likely on hiatus. Another option would
be to allow the participant to seek a
brief leave from their full-time job.

With regard to whether or not a job in
a TCU would serve as qualifying
employment under the new priority for
pre-service administrator training for
work in a TEA, TEA is defined in these
final PD program regulations as an
agency, department, or instrumentality
of a Tribe that is primarily responsible
for Tribal students’ elementary and
secondary education. A TCU, however,
does not provide elementary or
secondary education but rather post-
secondary education. Therefore, a
participant could not complete service
payback in any IHE or TCU, unless that
entity directly operates an elementary or
secondary school.

On the issue of whether leadership
roles such as instructional coordinator,
Department chair, and similar positions
are qualifying employment, this
question is not unique to the new
priority under which the question was
posed but is also relevant to the existing
priority for administrator training.
Section 6122(h) of the ESEA requires
that the participant perform work
related to the training received. Thus,
assuming that the job is in an LEA or
BIE-funded school at the elementary or
secondary level, if the position requires
the degree and certification for which
the participant received the training
benefit, then the employment qualifies
for service payback.

Changes: None.

Other Issues

Comments: None.

Discussion: As a result of our further
review of the proposed regulations since
publication of the NPRM, we have made
two additional changes. First, we made
a change to renumbered § 263.7. We are
no longer including what we proposed
as paragraph (d)(5) in the NPRM
because, upon further review, we
realized that information was captured
in paragraph (c)(2). Second, we have
revised renumbered § 263.8(b) regarding
a participant’s leave of absence. The
existing regulations require that the
participant have completed 12 months
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of training before a project director can
grant a leave of absence. However, we
have learned that in some cases, teacher
and administrator training programs are
designed to be completed within one
year, essentially prohibiting participants
in these programs from being able to
request a leave of absence from the
program. The original language
presumed that 12 months of program
completion translated into having
completed at least half of the program.

Changes: We have omitted proposed
§263.7(d)(5). We have revised § 263.8(b)
to allow grant project directors to
approve a participant’s leave of absence
only after the participant has completed
at least 50 percent of their training.

Executive Orders 12866, 13563, and
13771

Regulatory Impact Analysis

Under Executive Order 12866, it must
be determined whether this regulatory
action is “significant’” and, therefore,
subject to the requirements of the
Executive order and subject to review by
the Office of Management and Budget
(OMB). Section 3(f) of Executive Order
12866 defines a ‘““significant regulatory
action” as an action likely to result in
arule that may—

(1) Have an annual effect on the
economy of $100 million or more, or
adversely affect a sector of the economy,
productivity, competition, jobs, the
environment, public health or safety, or
State, local, or Tribal governments or
communities in a material way (also
referred to as an “‘economically
significant” rule);

(2) Create serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impacts of entitlement grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
stated in the Executive order.

This final regulatory action is not a
significant regulatory action subject to
review by OMB under section 3(f) of
Executive Order 12866.

Under Executive Order 13771, for
each new regulation that the
Department proposes for notice and
comment or otherwise promulgates that
is a significant regulatory action under
Executive Order 12866 and that imposes
total costs greater than zero, it must
identify two deregulatory actions. For
Fiscal Year 2020, any new incremental
costs associated with a new regulation
must be fully offset by the elimination
of existing costs through deregulatory

actions. These final regulations are not
a significant regulatory action.
Therefore, the requirements of
Executive Order 13771 do not apply.

We have also reviewed these
regulations under Executive Order
13563, which supplements and
explicitly reaffirms the principles,
structures, and definitions governing
regulatory review established in
Executive Order 12866. To the extent
permitted by law, Executive Order
13563 requires that an agency—

(1) Propose or adopt regulations only
on a reasoned determination that their
benefits justify their costs (recognizing
that some benefits and costs are difficult
to quantify);

(2) Tailor its regulations to impose the
least burden on society, consistent with
obtaining regulatory objectives and
taking into account—among other things
and to the extent practicable—the costs
of cumulative regulations;

(3) In choosing among alternative
regulatory approaches, select those
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety,
and other advantages; distributive
impacts; and equity);

(4) To the extent feasible, specify
performance objectives, rather than the
behavior or manner of compliance a
regulated entity must adopt; and

(5) Identify and assess available
alternatives to direct regulation,
including economic incentives—such as
user fees or marketable permits—to
encourage the desired behavior, or
provide information that enables the
public to make choices.

Executive Order 13563 also requires
an agency ‘‘to use the best available
techniques to quantify anticipated
present and future benefits and costs as
accurately as possible.” The Office of
Information and Regulatory Affairs of
OMB has emphasized that these
techniques may include “identifying
changing future compliance costs that
might result from technological
innovation or anticipated behavioral
changes.”

We are issuing these final regulations
only on a reasoned determination that
their benefits justify their costs. In
choosing among alternative regulatory
approaches, we selected those
approaches that maximize net benefits.
Based on the analysis that follows, the
Department believes that these final
regulations are consistent with the
principles in Executive Order 13563.

Discussion of Costs and Benefits: The
potential costs associated with these
final regulatory changes are minimal,
while there are greater potential
benefits. For PD grants, applicants may

anticipate minimal additional costs in
developing their applications due to the
new required letter of support that the
applicant must obtain from an LEA
under § 263.5, estimated at two hours of
additional work. We anticipate no
additional time spent reporting
participant payback information in the
Professional Development Program Data
Collection System (PDPDCS) and the
costs of carrying out these activities
would continue to be paid for with
program funds. The benefits include
enhancing project design and quality of
services to better meet the objectives of
the programs with the result being more
participants successfully completing
their programs of study and obtaining
employment as teachers and
administrators. Elsewhere in this
section, under Paperwork Reduction Act
of 1995, we identify and explain
burdens specifically associated with
information collection requirements.

Regulatory Flexibility Act Certification

The Secretary certifies that these final
regulations will not have a significant
economic impact on a substantial
number of small entities. The U.S. Small
Business Administration Size Standards
define proprietary institutions as small
businesses if they are independently
owned and operated, are not dominant
in their field of operation, and have total
annual revenue below $7,000,000.
Nonprofit institutions are defined as
small entities if they are independently
owned and operated and not dominant
in their field of operation. Public
institutions are defined as small
organizations if they are operated by a
government overseeing a population
below 50,000.

The small entities that will be affected
by these final regulations are LEAs,
IHEs, TCUs, Tribes, and Tribally
operated schools receiving Federal
funds under this program. The final
regulations will not have a significant
economic impact on the small entities
affected because the regulations do not
impose excessive regulatory burdens or
require unnecessary Federal
supervision. The final regulations will
impose minimal requirements to ensure
the proper expenditure of program
funds, including reporting of participant
payback information. We note that
grantees that will be subject to the
minimal requirements imposed by these
final regulations will be able to meet the
costs of compliance using Federal funds
provided through the Indian Education
Discretionary Grant programs.

Paperwork Reduction Act of 1995

Sections 263.5 and 263.7 contain
information collection requirements.
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Under the Paperwork Reduction Act of
1995 (PRA) (44 U.S.C. 3507(d)), the
Department of Education has submitted
a copy of these sections and related
application forms to OMB for its review
and approval. In accordance with the
PRA, the OMB control number
associated with the PD final regulations,

related application forms, and ICRs for
§§263.5 and 263.7 is OMB 1894—-0006.
A Federal agency may not conduct or
sponsor a collection of information
unless OMB approves the collection
under the PRA and the corresponding
information collection instrument
displays a currently valid OMB control
number. Notwithstanding any other
provision of law, no person is required

to comply with, or is subject to penalty
for failure to comply with, a collection
of information if the collection
instrument does not display a currently
valid OMB control number.

Table A—1 illustrates the status of
both the previous collections and the
collections under these final regulations
associated with this program:

TABLE A—1—PD PROGRAM INFORMATION COLLECTION STATUS

Previous .
OMBN((‘,)ontroI Relevant regulations Expiration burden Burde(?olt";}dﬁéJ'rgfﬂ rule Action under final rule
’ (total hours)
1810-0580 ...... Sections 263.5, 263.6, June 30, 2021 ........ Applicants: 1,500 .......... [ TR Discontinue this collec-
and 263.7. tion and use 1894—
0006.
1894-0006 ...... Sections 263.5, 263.6, January 31, 2021 ... | O ccoeoeiriiiieeeeee e Applicants: 1,500 .......... Use this collection.
and 263.7.
1810-0698 ...... Section 263.12 ............. August 31, 2022 .... | Grantees: 2,040; Par- Grantees: 2,040; Par- Use this collection.
ticipants: 660; Em- ticipants: 660; Em-
ployers: 304. ployers: 304.

Intergovernmental Review

This program is subject to the
requirements of Executive Order 12372
and the regulations in 34 CFR part 79.
One of the objectives of the Executive
order is to foster an intergovernmental
partnership and a strengthened
federalism. The Executive order relies
on processes developed by State and
local governments for coordination and
review of proposed Federal financial
assistance.

This document provides early
notification of our specific plans and
actions for this program.

Assessment of Educational Impact

In the NPRM we requested comments
on whether the proposed regulations
would require transmission of
information that any other agency or
authority of the United States gathers or
makes available.

Based on the response to the NPRM
and on our review, we have determined
that these final regulations do not
require transmission of information that
any other agency or authority of the
United States gathers or makes
available.

Federalism

Executive Order 13132 requires us to
ensure meaningful and timely input by
State and local elected officials in the
development of regulatory policies that
have federalism implications.
“Federalism implications” means
substantial direct effects on the States,
on the relationship between the
National Government and the States, or
on the distribution of power and

responsibilities among the various
levels of government.

In the NPRM we solicited comments
on whether any sections of the proposed
regulations could have federalism
implications and encouraged State and
local elected officials to review and
provide comments on the proposed
regulations. In the Public Comment
section of this preamble, we discuss any
comments we received on this subject.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site. You may also
access documents of the Department
published in the Federal Register by
using the article search feature at
www.federalregister.gov. Specifically,
through the advanced search feature at
this site, you can limit your search to
documents published by the
Department.
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