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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 9 and 35
[NRC-2018-0303]
RIN 3150-AK27

Social Security Number Fraud
Prevention

AGENCY: Nuclear Regulatory
Commission.

ACTION: Direct final rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is amending its
regulations to implement the Social
Security Number Fraud Prevention Act
of 2017. This statute directed agencies
to issue regulations that prohibit the
inclusion of an individual’s Social
Security account number (Social
Security number or SSN) on any
document sent through the mail unless
the head of the agency deems it
necessary and the appropriate
precautions are taken to protect the
SSN. Applicants, licensees, and
members of the public who are required
to submit a form containing a SSN may
be affected.

DATES: This direct final rule is effective
August 17, 2020, unless significant
adverse comments are received by July
2, 2020. If this direct final rule is
withdrawn as a result of such
comments, timely notice of the
withdrawal will be published in the
Federal Register. Comments received
after this date will be considered if it is
practical to do so, but the NRC is able
to ensure consideration only for
comments received on or before this
date. Comments received on this direct
final rule will also be considered to be
comments on a companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2018-0303. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individuals listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

e Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply
confirming receipt, then contact us at
301-415-1677.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555—0001, ATTN:
Rulemakings and Adjudications Staff.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Alexa Sieracki, Office of Nuclear
Materials Safety and Safeguards, U.S.
Nuclear Regulatory Commission,

Washington, DC 20555-0001; telephone:

301-415-7509, email: Alexa.Sieracki@
nre.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Procedural Background

III. Discussion

IV. Section-by-Section Analysis

V. Regulatory Flexibility Certification

VI. Regulatory Analysis

VII. Backfitting and Issue Finality

VIIIL Plain Writing

IX. Environmental Assessment and Final
Finding of No Significant Environmental
Impact

X. Paperwork Reduction Act Statement

XI. Congressional Review Act

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2018—
0303 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2018-0303.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—4209, 301—
415-4737, or by email to pdr.resource@
nre.gov.

o Attention: The Public Document
Room (PDR), where you may examine
and order copies of public documents is
currently closed. You may submit your
request to the PDR via email at
PDR.Resource@nrc.gov or call 1-800—
397-4209 between 8:00 a.m. and 4:00
p-m. (EST), Monday through Friday,
except Federal holidays.

B. Submitting Comments

Please include Docket ID NRC-2018—
0303 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Procedural Background

Because the NRC anticipates that this
action will be non-controversial, the
NRC is using the “direct final rule
procedure” for this rule. The
amendments to the rule will become
effective on August 17, 2020. However,
if the NRC receives significant adverse
comments on this direct final rule by
July 2, 2020, then the NRC will publish
a document that withdraws this action
and will subsequently address the
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comments received in a final rule as a
response to the companion proposed
rule published in the Proposed Rules
section of this issue of the Federal
Register. Absent significant
modifications to the proposed revisions
requiring republication, the NRC will
not initiate a second comment period on
this action.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if it
meets the following criteria:

(1) The comment opposes the rule and
provides a reason sufficient to require a
substantive response in a notice-and-
comment process. For example, a
substantive response is required in the
following circumstances:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule. For detailed instructions on
filing comments, please see the
ADDRESSES section of this document.

III1. Discussion

The President signed into law the
Social Security Number Fraud
Prevention Act of 2017 (the Act) on
September 15, 2017, to reduce the risk
of identity theft by directing agencies to
“issue regulations specifying the
circumstances under which inclusion of
a social security account number on a
document sent by mail is necessary.”
The Act restricts the inclusion of an
SSN on any document sent by mail
“unless the head of the agency
determines that the inclusion of the
[SSN] on the document is necessary.” 2
The Act directs agencies to issue
regulations that specify when inclusion
of an SSN is necessary, include
instructions for the partial redaction of
SSNs where feasible, and provide a
requirement that SSNs not be visible on

1Public Law 115-59, Section 2(b).
2 Public Law 115-59, Section 2(a).

the outside of any package sent by
mail.? These regulations must be issued
no later than 5 years after the date of
enactment of the Act.

The NRC determined that rulemaking
was necessary because the Act requires
the NRC to amend its regulations. This
effort could not be achieved through
issuing guidance, as guidance
documents are not legally binding and
cannot be used to amend regulations.
The NRC’s rulemaking is narrowly
tailored to address the requirements
specifically set forth in the Act;
therefore, the NRC determined that a
direct final rule was appropriate,
because the amendments are required
by statute, expected to be non-
controversial, and unlikely to yield
public comment resulting in a
significant change to the NRC’s
proposal. A direct final rule is
preferable to a final rule because it
allows for the opportunity for public
comment, should there be any
additional regulations that the public
identifies as needing amendment or any
additional considerations the NRC
needs to evaluate to implement the Act.

To comply with the Act, the NRC
examined whether SSNs are necessary
in any of the written communications to
the NRC required by regulation. The Act
only applies to written communications
sent or received via mail by the NRC
that include SSNs. The Act does not
apply to a licensee’s validation of an
individual’s SSN because the SSN
would not be included in written
communications with the NRC in those
cases. If inclusion of SSNs is not
necessary, then each associated
regulation would need to be amended to
remove the inclusion of the SSN in the
required documents. If inclusion of
SSNs is necessary, the NRC must
consider whether partial redaction of
the SSN is feasible and amend the
regulations accordingly to meet the
“requirement that [SSNs] not be visible
on the outside of any package sent by
mail.” 4

Based on its review, the agency has
concluded that, in all instances where it
requires full or partial SSNs to be
included in written communications,
this information is necessary for identity
confirmation. Reasons for this include
instances when individuals have similar
or same names and cases where outside
factors require the NRC to collect either
a full or partial SSN. For example, the
collection may be required by law or by
another agency. The NRC already
requests SSNs to be partially redacted in
documents sent by mail whenever

3Public Law 115-59, Section 2(b)(1)—(2).
4 Public Law115-59, Section 2(b)(2).

feasible. Therefore, the NRC concluded
that minimal changes to its regulations
are needed to reduce the inclusion of
full or partial SSNs. However, the
agency determined that the following
amendments are needed to fully
implement the Act:

e In §9.1, a new Subpart E needs to
be added concerning the use of SSNs in
documents sent by mail.

e In §§35.3045 and 35.3047, language
should be revised to prioritize the use
of identification numbers that are not
SSNs when identifying patients.

In anticipation of the above revisions,
all applicable NRC forms have been
proactively modified to include
language that SSNs must not be visible
on the outside of any package sent by
mail.

IV. Section-by-Section Analysis

The following paragraphs describe the
specific changes in this direct final rule.

Section 9.1

This direct final rule adds new
paragraph (e).

Scope and Purpose

Subpart E—Social Security Number
Fraud Prevention Act Requirements

This direct final rule adds new
subpart E—Social Security Number
Fraud Prevention Act Requirements.

Section 35.3045 Report and
Notification of a Medical Event

This direct final rule revises
paragraph (g)(1)(ii) to replace ““social
security number or identification
number” with “identification number or
if no other identification number is
available, the social security number.”

Section 35.3047 Report and
Notification of a Dose to an Embryo/
Fetus or a Nursing Child

This direct final rule revises
paragraph (f)(1)(ii) to replace “‘social
security number or identification
number” with “identification number or
if no other identification number is
available, the social security number.”

V. Regulatory Flexibility Certification

Under the Regulatory Flexibility Act
(5 U.S.C. 605(b)), the NRC certifies that
this rule will not, if issued, have a
significant economic impact on a
substantial number of small entities.
This direct final rule affects a number of
“small entities” as defined by the
Regulatory Flexibility Act or the size
standards established by the NRC (10
CFR 2.810). However, as indicated in
the regulatory analysis contained in this
document, these amendments do not
have a significant economic impact on
the affected small entities.
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VI. Regulatory Analysis

The NRC has prepared a final
regulatory analysis for this direct final
rule. The analysis examines the costs
and benefits of the alternatives
considered by the NRC. The key
findings are as follows:

¢ Benefits. This final rule ensures that
the NRC is in compliance with the Act
by doing the following:

(1) Revising regulations in 10 CFR
part 9, § 35.3045(g)(1)(ii), and
§35.3047(f)(1)(ii) to address the intent
of the Act; and

(2) Ensuring that NRC forms comply
with the intent of the Act.

In accordance with the Act, the NRC
requests that a SSN be included in
documents sent by mail only when
necessary and partially redacted
whenever feasible. The redacted SSN
should list only the number of digits
necessary and must not be visible from
the outside of packages sent to and from
the NRC.

e Cost to the Industry. This direct
final rule results in no incremental costs
to material or reactor licensees.

e Cost to the Public. This direct final
rule results in no incremental costs to
the public.

¢ Cost to the NRC. This direct final
rule results in no incremental costs to
the NRC beyond those necessary to
prepare and issue this direct final rule
and make conforming changes to NRC
forms, which are considered costs that
have already been incurred.

VII. Backfitting and Issue Finality

This direct final rule modifies the
NRC regulations to implement the
requirements of the Act to use SSNs
only where necessary and to partially
redact SSNs to the extent practicable.
These regulations relate solely to
information collection and reporting
requirements. The NRC has long taken
the position that information collection
and reporting requirements are not
subject to the NRC’s backfitting and
issue finality regulations in 10 CFR
50.109, 10 CFR 70.76, 10 CFR 72.62, 10
CFR 76.76, and 10 CFR part 52.
Therefore, the NRC has determined that
the various backfitting and issue finality
provisions do not apply to this final rule
and has not prepared a backfit analysis.

VIII. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise, and
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘“Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).

IX. Environmental Assessment and
Final Finding of No Significant
Environmental Impact

The Commission has determined
under the National Environmental
Policy Act of 1969, as amended, and the
Commission’s regulations in subpart A
of 10 CFR part 51, that this direct final
rule, if adopted, would not be a major
Federal action significantly affecting the
quality of the human environment and,
therefore, an environmental impact
statement is not required.

This direct final rule amends NRC'’s
regulations in 10 CFR parts 9 and 35.
These amendments are necessary to
comply with the Social Security
Number Fraud Prevention Act of 2017,
which directed agencies to issue
regulations that prohibit the inclusion of
an individual’s SSN on any document
sent through the mail unless the head of
the agency deems it necessary and the
appropriate precautions are taken to
protect the SSN. These amendments do
not increase any effect on the
environment.

The determination of this
environmental assessment is that there
will be no significant environmental
impacts from this action.

X. Paperwork Reduction Act

This direct final rule does not contain
any new or amended collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing collections of
information were approved by the
Office of Management and Budget
(OMB), approval numbers 3150-0043,
3150-0014, 3150—0046, and 3150-0010.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

XI. Congressional Review Act

This direct final rule is not a rule as
defined in the Congressional Review
Act (5 U.S.C. 801-808).

List of Subjects
10 CFR Part 9

Administrative practice and
procedure, Courts, Freedom of
information, Government employees,
Privacy, Reporting and recordkeeping
requirements, Sunshine Act.

10 CFR Part 35

Biologics, Drugs, Health facilities,
Health professions, Labeling, Medical
devices, Nuclear energy, Occupational

safety and health, Penalties, Radiation
protection, Reporting and recordkeeping
requirements.

For the reasons set out in the
preamble and under the authority of the
Atomic Energy Act of 1954, as amended;
the Energy Reorganization Act of 1974,
as amended; and 5 U.S.C. 552 and 553,
the NRC is adopting the following
amendments to parts 9 and 35:

PART 9—PUBLIC RECORDS

m 1. The authority citation for part 9
continues to read as follows:

Authority: Atomic Energy Act of 1954, sec.
161 (42 U.S.C. 2201); Energy Reorganization
Act of 1974, sec. 201 (42 U.S.C. 5841); 44
U.S.C. 3504 note.

Subpart A also issued under 31 U.S.C.
9701.

Subpart B also issued under 5 U.S.C. 552a.

Subpart C also issued under 5 U.S.C. 552b.

m 2.In §9.1, add paragraph (e) to read
as follows:

§9.1 Scope and purpose.
* * * * *

(e) Subpart E implements the
provisions of the Social Security
Number Fraud Prevention Act of 2017,
Public Law 115-59, concerning the use
of Social Security account numbers in
documents sent by mail.

m 3. Add subpart E, consisting of
§§9.300 and 9.301, to read as follows:

Subpart E—Social Security Number
Fraud Prevention Act Requirements

§9.300 Scope of subpart.

This subpart implements the Social
Security Number Fraud Prevention Act
of 2017, Public Law 115-59, with
respect to the use of Social Security
account numbers in documents sent by
mail and requirements applicable to
NRC personnel for redacting Social
Security account numbers in documents
sent by mail.

§9.301 Social Security account numbers
in documents sent by mail.

(a) Social Security account numbers
shall not be visible on the outside of any
package sent by mail.

(b) A document sent by mail may only
include the Social Security account
number of an individual if it is
determined by the head of the agency
that the inclusion of a Social Security
account number is necessary.

(c) The inclusion of a Social Security
account number of an individual on a
document sent by mail is necessary
when—

(1) Required by law; or

(2) Necessary to identify a specific
individual and no adequate substitute is
available.
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(d) Social Security account numbers
must be partially redacted in documents
sent by mail whenever feasible.

PART 35—MEDICAL USE OF
BYPRODUCT MATERIAL

m 4. The authority citation for part 35
continues to read as follows:

Authority: Atomic Energy Act of 1954,
secs. 81, 161, 181, 182, 183, 223, 234, 274 (42
U.S.C. 2111, 2201, 2231, 2232, 2233, 2273,
2282, 2021); Energy Reorganization Act of
1974, secs. 201, 206 (42 U.S.C. 5841, 5846);
44 U.S.C. 3504 note.

m 5. In § 35.3045, revise paragraph
(g)(1)(ii) to read as follows:

§35.3045 Report and notification of a
medical event.
* * * * *

* * %

E%% * *x %

(ii) Identification number or if no
other identification number is available,
the social security number of the
individual who is the subject of the
event; and
* * * * *

m 10.In § 35.3047, revise paragraph
(f)(1)(ii) to read as follows:

§35.3047 Report and notification of a dose
to an embryof/fetus or a nursing child.

* * * * *

(f) L

(1) * * %

(ii) Identification number or if no
other identification number is available,
the social security number of the
individual who is the subject of the

event; and
* * * * *

Dated: May 28, 2020.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2020-11899 Filed 6—1-20; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Parts 7 and 160

[Docket ID OCC-2019-0027]

RIN 1557-AE73

Permissible Interest on Loans That Are

Sold, Assigned, or Otherwise
Transferred

AGENCY: Office of the Comptroller of the
Currency, Treasury.

ACTION: Final rule.

SUMMARY: Federal law establishes that
national banks and savings associations
(banks) may charge interest on loans at
the maximum rate permitted to any
state-chartered or licensed lending
institution in the state where the bank
is located. In addition, banks are
generally authorized to sell, assign, or
otherwise transfer (transfer) loans and to
enter into and assign loan contracts.
Despite these authorities, recent
developments have created legal
uncertainty about the ongoing
permissibility of the interest term after
a bank transfers a loan. This rule
clarifies that when a bank transfers a
loan, the interest permissible before the
transfer continues to be permissible
after the transfer.

DATES: The final rule is effective on
August 3, 2020.

FOR FURTHER INFORMATION CONTACT:
Andra Shuster, Senior Counsel, Karen
McSweeney, Special Counsel, or
Priscilla Benner, Senior Attorney, Chief
Counsel’s Office, (202) 649-5490, for
persons who are deaf or hearing
impaired, TTY, (202) 649-5597, Office
of the Comptroller of the Currency, 400
7th Street SW, Washington, DC 20219.
SUPPLEMENTARY INFORMATION:

I. Background

On November 21, 2019, the OCC
published a notice of proposed
rulemaking (proposal or NPR) to codify
its conclusion that when a national bank
or savings association (bank) sells,
assigns, or otherwise transfers (transfers)
a loan, interest permissible before the
transfer continues to be permissible
after the transfer.?

As the proposal explained, a bank
may charge interest on a loan at the
maximum rate permitted to any state-
chartered or licensed lending institution
in the state where the bank is located.
In addition, banks are generally
authorized to transfer their loans and to
enter into and assign loan contracts.
Despite these authorities, recent
developments have created legal
uncertainty about the ongoing
permissibility of the interest term after
a bank transfers a loan.

Consistent with the proposal, this
regulation addresses that legal
uncertainty by clarifying and
reaffirming the longstanding
understanding that a bank may transfer
a loan without affecting the permissible
interest term. Based on its supervisory
experience, the OCC believes that
unresolved legal uncertainty about this
issue may disrupt banks’ ability to serve

1 Permissible Interest on Loans That Are Sold,
Assigned, or Otherwise Transferred, 84 FR 64229
(Nov. 21, 2019).

consumers, businesses, and the broader
economy efficiently and effectively,
particularly in times of economic stress.
The OCC also believes that enhanced
legal certainty may facilitate responsible
lending by banks, including in
circumstances when access to credit is
especially critical.

II. Overview of Comments

The OCC received over sixty
comments on its NPR, including
comments from industry trade
associations, nonbank lenders,
community groups, academics, state
government representatives, and
members of the public. Many
commenters expressed support for the
rule. Some stated that the legal
uncertainty discussed in the proposal
has had negative effects on the primary
and secondary markets for bank loans.
They argued that legal certainty
regarding a bank’s ability to transfer
non-usurious loans without affecting the
interest term would benefit banks and
markets, including for liquidity and
diversification purposes. Many
supporting commenters also agreed that
the OCC has the authority to address
this issue by regulation and that the
proposal reflected a permissible
interpretation of relevant Federal
banking law.

The OCC also received comments
opposed to the rule, which raised both
legal and policy concerns. Many
commenters argued that the OCC does
not have the authority to issue this
regulation. Several also argued that the
OCC’s proposal was subject to, but did
not comply with, the substantive and
procedural provisions in 12 U.S.C. 25b.
Opposing commenters also questioned
the need for the rule, stating there is no
evidence that legal uncertainty has had
negative effects on banks or markets.
Relying on these and other arguments,
some commenters also argued that the
OCC’s proposal did not comply with the
Administrative Procedure Act (APA).2
Finally, certain commenters stated that
the NPR would facilitate predatory
lending by promoting rent-a-charter
relationships and allowing nonbanks to
evade otherwise applicable state law.

Two commenters provided empirical
studies analyzing the effects of the
Madden v. Midland Funding, LLC?
decision (Madden), including evidence
that Madden restricted access to credit
for higher-risk borrowers in states

25 U.S.C. 551 et seq.

3786 F.3d 246 (2d Cir. 2015). In this case, the U.S.
Court of Appeals for the Second Circuit held that
a purchaser of a loan originated by a national bank
could not charge interest at the rate permissible for
the bank if that rate would be impermissible under
the lower usury cap applicable to the purchaser.
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within the Second Circuit and that it
caused a rise in personal bankruptcies
due to a decline in marketplace lending,
especially for low-income households.

III. Analysis

As noted in the proposal, the OCC is
undertaking this rulemaking to clarify
that a bank may transfer a loan without
impacting the permissibility or
enforceability of the interest term in the
loan contract, thereby resolving the legal
uncertainty created by the Madden
decision. To support this conclusion,
the proposal discussed a bank’s
authority to lend money, to make
contracts, to charge interest consistent
with the laws of the state in which it is
located, and to subsequently transfer
that loan and assign the loan contract.
It also discussed the principles of
“valid-when-made” and the
assignability of contracts, which, if
applied to the transfer of a loan, would
generally produce an outcome
consistent with the OCC’s conclusion.

Authority

As noted above, although many
supporting commenters expressly
agreed that the OCC may promulgate
this rule, many opposing commenters
questioned the OCC’s authority, relying
on several principal arguments:

e Certain Federal statutes (12 U.S.C.
85 and 1463(g)) are unambiguous and
only address the interest a bank may
charge. Because these statutes are
unambiguous, the OCC cannot invoke
National Cable & Telecommunications
Ass’n v. Brand X internet Services*
(Brand X) to overturn the result in
Madden.

e Valid-when-made is not a historical
usury principle that supports the OCC’s
proposal.

e There is no basis to conclude that
Federal law should preempt state usury
laws based on a bank’s power to assign
contracts.

e There is no basis to conclude that
Federal law should preempt state usury
laws based on a bank’s authority to
transfer loans.

The OCC has carefully considered
these comments and believes there is
ample authority to issue this regulation.
Federal law grants national banks broad
authority to engage in the business of
banking.> Specifically relevant here, the
National Bank Act (NBA) provides
national banks with enumerated
powers, including the ability to lend
money, and “all such incidental powers

4545 U.S. 967 (2005).

5The OCC will discuss the authority to issue this
rule for national banks before discussing the
authority to issue this rule for savings associations.

as shall be necessary to carry on the
business of banking.” 6 By statute,
national banks also have the authority to
transfer their loans.”

Furthermore, the NBA expressly
authorizes national banks to make
contracts.8 Among the essential rights
associated with this power is the right
to assign some or all of the benefits of
a contract to a third party.? Generally,
all contractual rights may be assigned
“in the absence of clear language
expressly prohibiting the assignment
and unless the assignment would
materially change the duty of the obligor
or materially increase the obligor’s
burden or risk under contract or the
contract involves obligations of a
personal nature.””1° In addition,
contractual rights generally may not be
assigned if the assignment is
“specifically forbidden by statute or
. . .void as against public policy.” 11
All ordinary business contracts are
assignable, and a contract for money
due in the future is among the types of
contracts that normally may be
assigned.12 Therefore, a national bank’s
authority to enter into loan contracts
pursuant to 12 U.S.C. 24(Third)
necessarily includes the authority to
assign such loan contracts.13

When a national bank exercises its
authority to lend money and enters into
a loan contract, the NBA authorizes the
bank to “charge on any loan . . .
interest at the rate allowed by the laws
of the State . . . where the bank is
located.” 14 Section 85 is the sole
provision that governs the interest
permissible on a loan made by a
national bank, and it operates primarily
by incorporating the usury laws of the
state in which the bank is located.
Section 85 and 12 U.S.C. 86, which

612 U.S.C. 24(Seventh) and 371.

712 U.S.C. 24(Seventh) and 371; 12 CFR 7.4008
and 34.3; see also Planters’ Bank of Miss. v. Sharp,
47 U.S. 301, 322 (1848) (concluding that the
authority to transfer a loan is a “necessarily
implied” corollary to the authority to make a loan).
It should be noted that rights authorized by a statute
need not be express—they are often implicit in the
other rights given by the statute. See, e.g., Franklin
Nat’l Bank v. New York, 347 U.S. 373, 377-78
(1954) (concluding that the right to accept savings
deposits implicitly includes the right to advertise).

812 U.S.C. 24(Third).

9 Restatement (Second) of Contracts section 317
(Am. Law Inst. 1981).

10 29 Williston on Contracts section 74:10 (4th
ed.) (footnote omitted).

11]d. at section 74:23.

12 See Bank of Am., N.A. v. Rice, 780 S.E.2d 873
(N.C. Ct. App. 2015).

13 See also Franklin Nat’] Bank, 347 U.S. at 377—
78.

1412 U.S.C. 85. Section 85 also allows a national
bank to charge “1 per centum in excess of the
discount rate on ninety-day commercial paper in
effect at the Federal reserve bank in the Federal
reserve district where the bank is located.” Id.

establishes the remedy for a violation of
section 85, constitute the
comprehensive statutory scheme
governing the interest permitted on
national bank loans.15

The NBA thus clearly establishes that
a national bank may (1) lend money,
pursuant to a loan contract, with an
interest term that is consistent with the
laws of the state in which the bank is
located and (2) subsequently transfer
that loan and assign the loan contract.
However, the comprehensive statutory
scheme regarding interest permitted on
national bank loans does not expressly
address how the exercise of a national
bank’s authority to transfer a loan and
assign the loan contract affects the
interest term. When Congress enacted
the NBA, it understood that loan
transfers were a fundamental aspect of
the business of banking and that such
transfers would play an important role
in the national banking system.16
Therefore, section 85’s silence in this
regard is “conspicuous[],” 17 and the
OCC may interpret section 85 to resolve
this silence.8

The OCC is not persuaded by
commenters who argued that 12 U.S.C.
1735f-7a forecloses an argument that
section 85’s silence is ambiguous as to
its application to loan transfers. These
commenters argued that section 1735f-
7a preempts state usury laws and
expressly applies to originations and
sales of certain loans, and therefore,
Congress must be presumed to have
intentionally omitted similar language
in section 85, thereby precluding the
application of section 85 to loan
transfers. These commenters argued that
this presumption is particularly strong,
because several statutory parallels to
section 85 were enacted at the same
time as section 1735f-7a. At least one
commenter also cited 12 U.S.C. 3803 to

15 See Beneficial Nat’l Bank v. Anderson, 539 U.S.
1 (2003).

16 See Planters’ Bank, 47 U.S. at 323 (“[Banks]
must be able to assign or sell [their] notes when
necessary and proper, as, for instance, to procure
more specie in an emergency, or return an unusual
amount of deposits withdrawn, or pay large debts
for a banking-house.”).

17 Baldwin v. United States, 921 F.3d 836, 842
(9th Cir. 2019).

18 See Chevron U.S.A., Inc. v. Nat. Res. Def.
Council, Inc., 467 U.S. 837, 843 (1984) (“[I]f the
statute is silent or ambiguous with respect to the
specific issue, the question for the court is whether
the agency’s answer is based on a permissible
construction of the statute.”); see also Robinson v.
Shell Oil Co., 519 U.S. 337, 341 (1997) (“The
plainness or ambiguity of statutory language is
determined by reference to the language itself, the
specific context in which that language is used, and
the broader context of the statute as a whole.”)
(emphasis added); Smiley v. Citibank (S.D.), N.A.,
517 U.S. 735 (1996) (Smiley) (deferring to the OCC’s
reasonable interpretation of section 85’s ambiguity
with respect to meaning of “interest”).
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make a similar argument.1® The OCC
disagrees. First, while the OCC agrees
that section 1735f-7a applies to certain
loans that have been transferred,2° this
is not by virtue of express statutory
language addressing loan transfers.
Rather, section 1735f-7a implicitly
applies to transferred loans,
notwithstanding its silence on this
issue, for reasons similar to why the
OCC concludes that section 85 applies
to transferred loans. Moreover, even if
section 1735f-7a expressly applied to
loan transfers, it would further highlight
the ambiguity created by the silence in
section 85.21 As courts have stated,
affirmative language in one provision
(section 1735f-7a) and statutory silence
in another (section 85) can indicate that
Congress intended to provide the
administering agency (the OCC) with
discretion to interpret the latter
statute.22

After careful consideration, the OCC
continues to conclude that it is
appropriate to resolve the silence in
section 85 by providing that when a
bank transfers a loan, interest
permissible before the transfer
continues to be permissible after the
transfer.

Well before the passage of the NBA,
the Supreme Court recognized one of
the “cardinal rules in the doctrine of
usury’’ and described it as follows: “a
contract, which, in its inception, is
unaffected by usury, can never be
invalidated by any subsequent usurious
transaction.” 23 Courts have also held
the inverse—a loan that is usurious at
its inception remains usurious until

19 This statute authorizes housing creditors to
make, purchase, and enforce alternative mortgage
transactions and expressly preempts certain state
laws.

20 See S. Rep. No. 96-368, at 19 (1979) (“In
connection with the provisions in this section, it is
the Committee’s intent that loans originated under
this usury exemption will not be subject to claims
of usury even if they are later sold to an investor
who is not exempt under this section.”).

21This same conclusion applies to the extent that
section 3803 expressly addresses transferred loans.

22 Catawba Cty., N.C. v. EPA, 571 F.3d 20, 36
(D.C. Cir. 2009) (“‘Silence . . . may signal
permission rather than proscription.”); Cheney R.
Co., Inc. v. ICC, 902 F.2d 66, 69 (D.C. Cir. 1990)
(“[TThe contrast between Congress’s mandate in one
context with its silence in another suggests not a
prohibition but simply a decision not to mandate
any solution in the second context, i.e., to leave the
question to agency discretion. Such a contrast
(standing alone) can rarely if ever be the ‘direct[]’
congressional answer required by Chevron.”);
Clinchfield Coal Co. v. Fed. Mine Safety & Health
Review Comm’n, 895 F.2d 773, 779 (D.C. Cir. 1990)
(“[Wlhere an agency is empowered to administer
the statute, Congress may have meant that in the
second context the choice should be up to the
agency.”’).

23 See Nichols v. Fearson, 32 U.S. (7 Pet.) 103, 109
(1833); see also Gaither v. Farmers’ & Mechs.” Bank
of Georgetown, 26 U.S. (1 Pet.) 37, 43 (1828).

purged by a new contract.24
Notwithstanding comments to the
contrary, the OCC continues to read the
cases cited in the proposal, particularly
when considered in light of the court
decisions establishing the inverse, to
support a broad proposition: The
usurious or non-usurious character of a
contract endures through assignment.25

The OCC'’s interpretation is also
supported by national banks’ ability to
assign contracts, as discussed above.
Commenters argued that the interest
term on a loan should be treated
differently from other loan terms,
including because it derives from a
national bank’s status under Federal
law. For reasons stated in the proposal
and herein, the OCC does not agree that
the interest term of the contract should
be treated differently, nor does it believe
that the enforceability of an assigned
interest term should depend on the
licensing status of the assignor or
assignee.26 Upon assignment, the third-
party assignee steps into the shoes of the
national bank and may enforce the
rights the bank assigned to it under the
contract.?? To effectively assign a loan
contract and allow the assignee to step
into the shoes of the national bank
assignor, a permissible interest term
must remain permissible and
enforceable notwithstanding the
assignment.28 The loan should not be
considered usurious after the
assignment simply because a third party
is enforcing the contractually agreed-
upon interest term.29 Furthermore, an
assignment should not change the
borrower’s obligation to repay in any
material way.3°

Several commenters argued that, as
common law, valid-when-made and the

24 See, e.g., Auctus Fund, LLC v. Sunstock, Inc.,
405 F. Supp. 3d 218 (D. Mass. 2019); Heide v.
Hunter Hamilton Ltd. P’ship, 826 F. Supp. 224 (E.D.
Mich. 1993); Matthews v. Tripp, 285 Mich. 705
(1938); Westman v. Dye, 214 Cal. 28 (1931); Tribble
v. Anderson, 63 Ga. 31 (1879).

25 This reading has been endorsed by the Solicitor
General of the United States. See Brief for the
United States as Amicus Curiae, Midland Funding,
LLC v. Madden, No. 15-610 (May 24, 2016). Many
commenters also support this reading.

26 See Olvera v. Blitt & Gaines, P.C., 431 F.3d 285,
286, 289 (7th Cir. 2005) (“[T]he assignee of a debt

. . is free to charge the same interest rate that the
assignor . . . charged the debtor. . . even if the
assignee does not have a license that expressly
permits the charging of a higher rate.”). As at least
one commenter noted, this case interprets Illinois
state law and, therefore, does not directly address
the issues raised by this rulemaking. However, the
OCC finds the holding and reasoning instructive to
its analysis.

27 Dean Witter Reynolds Inc. v. Variable Annuity
Life Ins. Co., 373 F.3d 1100, 1110 (10th Gir. 2004)
(stating that it was long-established that “an
assignee stands in the shoes of the assignor”).

28 See Olvera, 413 F.3d at 288—89.

29 See id. at 286, 289.

30 See 29 Williston on Contracts section 74:10.

assignability of contracts do not provide
the OCC with authority for this
regulation. However, the OCC is not
citing these tenets as independent
authority for this rulemaking but rather
as tenets of common law that inform its
reasonable interpretation of section 85.
Because Congress is presumed to
legislate with knowledge of, and
incorporate, common law, it is
reasonable to interpret section 85 in
light of these tenets.31

The OCC’s interpretation is also
consistent with the purpose of section
85. This statute facilitates national
banks’ ability to operate lending
programs on a nationwide basis, a
characteristic fundamental to national
banks since their inception.32
Recognizing the value of uniformity in
applicable interest law, Congress
extended the principles of section 85 to
savings associations, state-chartered
insured depository institutions, and
insured credit unions.3? Then, in 2010,
while carefully examining the
application of state law to national
banks, Congress expressly preserved the
authority conferred by section 85,
thereby reaffirming its importance.34
Reading section 85 as applying only to
loans that a national bank holds to
maturity would undermine this
statutory scheme.35

The OCC’s interpretation also
promotes safe and sound operations, a
core component of the OCC’s mission as
the prudential regulator of national
banks. Even in the mid-nineteenth
century, the ability to transfer loans was
recognized as an important tool to
manage liquidity and enhance safety
and soundness.36 As the Supreme Court
stated, “‘[banks] must be able to assign
or sell [their] notes when necessary and
proper, as, for instance, to procure more
specie in an emergency, or return an

31 Astoria Fed. Sav. & Loan Ass’n v. Solimino, 501
U.S. 104, 108 (1991).

32 See Marquette Nat. Bank of Minneapolis v.
First of Omaha Serv. Corp., 439 U.S. 299, 315-18
(1978) (concluding that Congress was aware of, and
intended to facilitate, interstate lending when it
enacted section 85); Easton v. Iowa, 188 U.S. 220,
229 (1903) (“[The NBA] has in view the erection of
a system extending throughout the country, and
independent, so far as powers conferred are
concerned, of state legislation which, if permitted
to be applicable, might impose limitations and
restrictions as various and as numerous as the
states.”); Tiffany v. Nat’l Bank of Mo., 85 U.S. 409,
413 (1873) (“National banks have been National
favorites . . . It could not have been intended,
therefore, to expose them to the hazard of
unfriendly legislation by the States . . . .”).

33 See 12 U.S.C. 1463(g), 1785, and 1831d.

3412 U.S.C. 25b(f).

35 See Marquette, 439 U.S. at 312 (declining to
interpret section 85 in a manner that would “throw
into confusion the complex system of modern
interstate banking”).

36 Planters’ Bank, 47 U.S. 301.
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unusual amount of deposits withdrawn,
or pay large debts for a banking-
house.”” 37 Although the banking system
has evolved significantly in the 150
years since Planters’ Bank, national
banks of all sizes continue to routinely
rely on loan transfers to access
alternative funding sources, manage
concentrations, improve financial
performance ratios, and more efficiently
meet customer needs.38 While the
Madden decision’s effect on a particular
national bank necessarily varies
depending on the bank’s business
model, the resulting legal uncertainty
impairs many national banks’ ability to
rely on this risk management tool,
which is particularly worrisome in
times of economic stress when funding
and liquidity challenges may be acute.39
The OCC, therefore, concludes that its
interpretation promotes safety and
soundness.

The OCC also received comments
arguing that the OCC’s rulemaking is
foreclosed by Madden. The OCC
disagrees; the Second Circuit made no
finding that section 85’s language
unambiguously forecloses the OCC’s
interpretation, nor did it rely on section
85 in arriving at its holding.4® Therefore,
the Madden decision does not limit the
OCC’s ability to issue this rulemaking.

With respect to the comments arguing
that neither section 24(Third) nor
section 24(Seventh) provides the OCC
with authority to preempt state usury
law, the OCC does not cite these statutes
for this purpose. As this authority
section makes clear, these statutes
describe the scope of national bank
authorities, highlight the silence in
section 85, and inform the OCC’s efforts
to resolve this silence.41

37 d. at 323.

38 Comptroller’s Handbook, Safety and
Soundness, “Liquidity,” at 5, June 2012.

39 See Strike v. Trans-W. Disc. Corp., 92 Cal. App.
3d 735, 745 (Cal. Ct. App. 1979) (concluding that
the assignee of a bank note could continue to
receive the rate the assigning bank could, because
to conclude otherwise would “prohibit-make
uneconomic-the assignment or sale by banks of
their commercial property to a secondary market[,
which] would be disastrous in terms of bank
operations and not conformable to the public policy
exempting banks in the first instance”); see also
LFG Nat’l Capital, LLC v. Gary, Williams, Finney,
Lewis, Watson & Sperando P.L., 874 F. Supp. 2d
108, 125 (N.D.N.Y. 2012) (stating the same).

40 See Brand X, 545 U.S. at 982-83 (requiring that
“judicial precedent hold|] that the statute
unambiguously forecloses the agency’s
interpretation” (emphasis added)); see also Mhany
Mgmt., Inc. v. Cty. of Nassau, 819 F.3d 581, 618—
19 (2d Cir. 2016) (applying Brand X to adopt a more
recent agency interpretation rather than two prior
Second Circuit interpretations where the court “did
not hold that the statute was unambiguous”).

41 See King v. Burwell, 135 S. Ct. 2480, 2489
(2015) (“[W]hen deciding whether the language is
plain, we must read the words ‘in their context and
with a view to their place in the overall statutory

Although the foregoing discussion
specifically addresses national banks, it
applies equally to savings associations.
In 12 U.S.C. 1463(g), Congress provided
savings associations with authority
similar to section 85 to charge interest
as permitted by the laws of the state in
which the savings association is located.
Congress modeled section 1463(g) on
section 85 to place savings associations
on equal footing with their national
bank competitors, and thus, these
provisions are interpreted in pari
materia.*? Therefore, the OCC
concludes that section 1463(g) should
be interpreted coextensively with
section 85 in this regard, which will
help ensure that savings associations
and national banks have equal authority
to transfer their loans without affecting
the permissibility of the interest term.

Based on the foregoing, the OCC
concludes that, as a matter of Federal
law, banks may transfer their loans
without impacting the permissibility or
enforceability of the interest term.

12 U.S.C. 25b

Several commenters argued that the
OCC’s rule is subject to the substantive
and procedural requirements set forth in
section 25b and that the OCC has not
complied with these requirements. The
OCC disagrees and continues to
conclude that the requirements of
section 25b are inapplicable to this
rulemaking.

Section 25b applies when the
Comptroller determines, on a case-by-
case basis, that a state consumer
financial law is preempted pursuant to
the standard for conflict preemption
established by the Supreme Court in
Barnett Bank of Marion County, N. A. v.
Nelson, Florida Insurance
Commissioner,43 i.e., when the
Comptroller makes a “preemption
determination.” 44 Interpretations about
the substantive scope of section 85 are
not preemption determinations. For
example, the two most recent
substantive Supreme Court opinions on
section 85 primarily analyze what the

39

scheme.””” (quoting FDA v. Brown & Williamson
Tobacco Corp., 529 U.S. 120, 133 (2000)).

42 See Gavey Props./762 v. First Fin. Sav. & Loan
Ass’n, 845 F.2d 519, 521 (5th Cir. 1988) (“Given the
similarity of language, the conclusion is virtually
compelled that Congress sought to provide federally
insured credit institutions with the same ‘most-
favored lender’ status enjoyed by national banks.”);
61 FR 50951, 50968 (Sept. 30, 1996) (“OTS and its
predecessor, the FHLBB, have long looked to the
OCC regulation and other precedent interpreting the
national bank most favored lender provision for
guidance in interpreting [12 U.S.C. 1463(g)] and
OTS’s implementing regulation.”); OTS letter from
Harris Weinstein, December 24, 1992, 1992 WL
12005275.

43517 U.S. 25 (1996).

44 See 12 U.S.C. 25b(b)(1)(B).

statute authorizes as a matter of Federal
law, rather than focus on preemption.45
In fact, the Court specifically recognized
this difference in Smiley, noting that
“the question of the substantive (as
opposed to pre-emptive) meaning of a
statute” is distinct from “‘the question of
whether a statute is pre-emptive.” 46
This rulemaking addresses the former
question, i.e., the meaning of section 85.
The proposal simply articulated the
OCC'’s view about the substantive scope
of authority granted to banks. The final
rule adopts the same approach and thus
is not a preemption determination
under section 25b.47

The OCC also concludes that this
rulemaking is outside the scope of
section 25b because of section 25b(f),
which provides that “[n]o provision of
title 62 of the Revised Statutes shall be
construed as altering or otherwise
affecting the authority conferred by
section 85.” Section 25b is in title 62 of
the Revised Statutes, and therefore, its
requirements also do not alter or affect
the authority conferred under section
85, including as interpreted in this
rulemaking.48 For these reasons, the
OCC disagrees with the commenters
who argued that section 25b(f) does not
exempt rules interpreting section 85.49

The OCC thus concludes that this
rulemaking is not subject to the
requirements of section 25b.50 Because
the OCC concludes that these
requirements are inapplicable, the OCC
declines to address comments regarding
how to comply with these requirements.

45 See Smiley, 517 U.S. 735; Marquette, 439 U.S.
299.

46 Smiley, 517 U.S. at 744 (emphasis in original).

47 For these same reasons, the OCC is not
persuaded by commenters who argued that sections
25b(b)(2), (e), and (h)(2) preclude the agency from
issuing this rule.

48 Section 25b(f) also supports the OCC
conclusion that sections 25b(b)(2), (e), and (h)(2) do
not preclude the agency from issuing this rule.

49 This conclusion is supported by consideration
of the parallel authority conferred under 12 U.S.C.
1831d, which is construed in pari materia with
section 85. See, e.g., Greenwood Tr. Co. v.
Massachusetts, 971 F.2d 818, 827 (1st Cir. 1992);
FDIC General Counsel’s Opinion No. 11, Interest
Charges by Interstate State Banks, 63 FR 27282
(May 18, 1998). Gongress did not subject Federal
Deposit Insurance Corporation (FDIC)
interpretations of section 1831d to section 25b or
equivalent requirements. Given that sections 1831d
and 85 are construed in pari materia, it would be
incongruous to conclude that an OCC rule
interpreting section 85 would be subject to the
requirements of section 25b while a substantively
identical FDIC rule issued pursuant to parallel
statutory authority would not. The same argument
can be made regarding section 1463(g).

50 Some commenters also argued that section 25b
applies to this rulemaking because the OCC cited
sections 24(Third) and 24(Seventh) in its proposal.
As explained above, the OCC does not cite these
statutes as direct authority for this rule or for their
preemptive effect.
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Administrative Procedure Act

Several commenters argued that the
OCC’s actions violate the APA. First,
commenters argued that the OCC is
acting “in excess of statutory
jurisdiction, authority, or
limitations,” 51 because it lacks
authority to issue the rule. As described
in detail above, the OCC disagrees and
concludes that it has the authority to
issue this rule under sections 85 and
1463(g).

Second, several commenters argued
that the OCC is acting “without
observance of procedure required by
law”’52 in violation of the APA because
it did not comply with the procedural
requirements in section 25b. As
explained above, the OCC concludes
that these provisions do not apply.

Finally, commenters argued that the
OCC'’s proposal is arbitrary and
capricious, including because it did not
provide evidence of the problem it seeks
to remedy. The OCC disagrees. The
APA'’s arbitrary and capricious standard
requires an agency to make rational and
informed decisions based on the
information before it.53 The primary
problem the OCC seeks to address is the
legal uncertainty resulting from the
Madden decision, and the OCC has
observed considerable evidence of this
uncertainty.>* The OCC understands
that its rule may not resolve all legal
uncertainty for every loan transfer, as at
least one opposing commenter noted.
However, resolving every potential
uncertainty is not a prerequisite for the
OCGC to take this narrowly tailored
action to address a discrete source of
uncertainty.53

Relying on this clear evidence of
current legal uncertainty, the OCC has
made a rational and informed decision
to issue this rule.

515 U.S.C. 706(2)(C).

52]d. at 706(2)(D).

53 Ass’n of Private Colls. & Univs. v. Duncan, 870
F. Supp. 2d 133, 154 (D.D.C. 2012); see Motor
Vehicle Mfrs. Ass’n of U.S., Inc. v. State Farm Mut.
Auto. Ins. Co., 463 U.S. 29, 52 (1983) (“The agency
must explain the evidence which is available, and
must offer a ‘rational connection between the facts
found and the choice made.”” (quoting Burlington
Truck Lines, Inc. v. United States, 371 U.S. 156, 168
(1962))).

54For example, there are ongoing cases
challenging the interest charged on securitized
credit card receivables, with competing arguments
regarding whether Madden applies in that
circumstance. Similarly, the application of Madden
to inter-bank loan transfers remains unresolved.
Comments on the NPR from industry
representatives also evidence the existence of legal
uncertainty post-Madden.

55 See Taylor v. Fed. Aviation Admin., 895 F.3d
56, 68 (2018); cf. Smiley, 517 U.S. at 743 (stating
“that there was good reason for the Comptroller to
promulgate the new regulation, in order to
eliminate uncertainty and confusion”).

Furthermore, the OCC is not required
to develop or adduce empirical or other
data to support its conclusions about the
importance of issuing this rule, nor
must the OCC wait for the additional
problems to materialize before taking
action.5¢ Instead, the OCC may rely on
its supervisory expertise to anticipate
and address the problems that may arise
from Madden and the legal uncertainty
it has created.5” As described above, the
OCC believes that its interpretation
promotes safety and soundness and may
facilitate responsible lending and
efficient and effective bank operations.

Commenters also argued that the rule
is arbitrary and capricious because it
failed to consider the potential negative
consequences that would, they argued,
result from the rule, including the
facilitation of predatory lending through
“rent-a-charter relationships.” The OCC
disagrees. The agency takes the risks
created by predatory lending, including
through third-party relationships, very
seriously but, for the reasons discussed
below, does not believe that that this
rule will facilitate predatory lending
through these relationships.

Predatory Lending

Some commenters argued that the
proposal would facilitate predatory
lending by promoting rent-a-charter
relationships that allow nonbanks to
evade state law and that it would
reverse the OCC’s historical opposition
to these relationships. These
commenters asserted that the proposal
would undermine or eliminate state
interest caps, a vital tool that states use
to protect residents against predatory
lending.

The OCC disagrees with these
commenters’ criticisms of this

56 Stilwell v. Office of Thrift Supervision, 569
F.3d 514, 519 (D.C. Cir. 2009) (“The APA imposes
no general obligation on agencies to produce
empirical evidence. . . . Moreover, agencies can, of
course, adopt prophylactic rules to prevent
potential problems before they arise. . . . OTS
based its proposed rule on its long experience of
supervising mutual savings associations; its view
found support in various comments submitted in
response to the proposed rule.”); Chamber of
Commerce of U.S. v. SEC, 412 F.3d 133, 142 (D.C.
Cir. 2005) (holding that the SEC did not have to
conduct an empirical study in support of its
rulemaking where it based its decision on “‘its own
and its staff’s experience, the many comments
received, and other evidence, in addition to the
limited and conflicting empirical evidence”).

57 FCC v. WNCN Listeners Guild, 450 U.S. 582,
595-96 (1981) (granting deference to the agency’s
“forecast of the direction in which future public
interest lies”’); U.S. Telecom Ass’'n v. FCC, 825 F.3d
674, 732 (D.C. Cir. 2016) (“[Aln agency’s predictive
judgments about areas that are within the agency’s
field of discretion and expertise are entitled to
particularly deferential review, as long as they are
reasonable.” (emphasis in original) (quoting
EarthLink, Inc. v. FCC, 462 F.3d 1, 12 (D.C. Cir.
2006)).

rulemaking. As made clear above, the
OCC is issuing the rule to clarify its
position with regard to the proper
interpretation of sections 85 and
1463(g)(1), which relates to a core
element of banks’ ability to engage in
safe and sound banking: The ability to
transfer loans. However, the OCC also
notes, as many commenters did, that the
agency has consistently opposed
predatory lending, including through
relationships between banks and third
parties. Nothing in this rulemaking in
any way alters the OCC’s strong position
on this issue, nor does it rescind or
amend any related OCC issuances.

The OCC also understands that
appropriate third-party relationships
play an important role in banks’
operations and the economy, and the
OCC has issued guidance on how banks
can appropriately manage the risks
associated with these relationships.58

Because commenters are concerned
that the rule would undermine state
interest caps, it is also important to
emphasize that sections 85 and 1463(g)
incorporate, rather than eliminate, these
state caps. As noted above, these
statutes require that a bank refer to, and
comply with, the interest cap
established by the laws of the state
where the bank is located. Thus,
disparities between the interest caps
applicable to particular bank loans
result primarily from differences in the
state laws that impose these caps. This
rule does not change that.

IV. Regulatory Text

The OCC proposed to amend 12 CFR
7.4001 and 12 CFR 160.110 by adding
a new paragraph, which would provide
that interest on a loan that is
permissible under sections 85 and
1463(g)(1), respectively, shall not be
affected by the sale, assignment, or other
transfer of the loan. As the proposal
explained, this rule would expressly
codify what the OCC and the banking
industry have always believed and
address the legal confusion about the
impact of a transfer on the permissible
interest. The proposal also noted that
this rule would not address which
entity is the true lender when a bank
transfers a loan to a third party.

The OCC received several comments
on its proposed regulatory text.
Commenters requested several clarifying
changes, including recommendations to
(1) specifically reference non-bank third

58 See OCC Bulletin 2014-37, Consumer Debt
Sales: Risk Management Guidance (Aug. 4, 2014);
OCC Bulletin 2013-29, Third-Party Relationships:
Risk Management Guidance (Oct. 30, 2013); OCC
Bulletin 2020-10, Third-Party Relationships:
Frequently Asked Questions to Supplement OCC
Bulletin 2013-29 (Mar. 5, 2020).
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parties in the regulatory text; (2) ensure
that the rule applies to transfers of
partial interests in loans; and (3) clarify
that the rule does not affect the
applicability of other state law
requirements, including licensing
requirements. The OCC does not believe
any changes to the regulatory text are
necessary to address these
recommendations because the OCC
reads the regulatory text to be consistent
with these recommendations.

In addition, a commenter requested
that the OCC clarify that the rule applies
to all price terms of a loan. The OCC’s
rule applies to “interest,” as that term
is defined in 12 CFR 7.4001(a) and 12
CFR 160.110(a).

Several commenters also requested
that the OCC address who is the true
lender in its regulatory text. One
commenter requested that the OCC
specifically include regulatory text
providing that the rule does not affect
the determination of which entity is the
true lender. The OCC reiterates that this
rule does not address which entity is the
true lender but does not believe it is
necessary to specifically include a
statement to this effect in the regulatory
text. Another commenter requested that
the OCC include a proviso providing
that the rule only applies when the bank
is the true lender, as determined by the
law of the state where the borrower
resides. Because the rule only applies to
bank loans that are permissible under
section 85 or 1463(g), the OCC does not
believe that adding this proviso is
necessary. Other commenters requested
that the OCC establish a test for
determining when the bank is the true
lender. This would raise issues distinct
from, and outside the scope of, this
narrowly tailored rulemaking.

Finally, several commenters argued
that the OCC and the FDIC should
coordinate and harmonize their
respective regulatory texts, which will
help minimize any differences in court
decisions.52 The OCC’s proposed
regulatory text was narrowly tailored to
address the specific legal uncertainty
created by Madden, and the OCC
believes this regulatory text best
implements its interpretation of the
statutory language in sections 85 and
1463(g)(1). Accordingly, the OCC adopts
the rule as proposed. However, the OCC
notes that it intends that its rule will
function in the same way as the FDIC’s
proposed regulatory text would, which

59 On December 6, 2019, the FDIC proposed a
similar rule based on section 1831d. Federal
Interest Rate Authority, 84 FR 66845.

is consistent with interpreting sections
85 and 1831d in pari materia.6°

V. Regulatory Analyses

Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501 et seq., the OCC
may not conduct or sponsor, and
respondents are not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The OCC has reviewed the
final rule and determined that it would
not introduce any new or revise any
existing collection of information
pursuant to the PRA. Therefore, no PRA
submission will be made to OMB.

Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., requires an agency,
in connection with a final rule, to
prepare a Final Regulatory Flexibility
Analysis describing the impact of the
rule on small entities (defined by the
Small Business Administration (SBA)
for purposes of the RFA to include
commercial banks and savings
institutions with total assets of $600
million or less and trust companies with
total assets of $41.5 million or less) or
to certify that the final rule would not
have a significant economic impact on
a substantial number of small entities.
The OCC currently supervises
approximately 745 small entities.®* The
ability to transfer a loan is important to
all banks, so the OCC expects that all of
these small entities would be impacted
by this rule. However, the rule does not
contain any new recordkeeping,
reporting, or significant compliance
requirements. Therefore, the OCC
anticipates that costs, if any, will be de

60 This discussion refers specifically to 12 CFR
331.4(e) of the FDIC’s proposed rule, which would
address the impact a loan transfer has on
permissible interest. The FDIC’s proposed
regulatory text also would address additional
subsequent events, including changes in state law
and changes in the relevant commercial paper rate.
Although the OCC'’s rule does not address these
circumstances, the OCC believes that the result
would generally be the same for loans made by
OGCC-regulated banks.

61The OGC bases its estimate of the number of
small entities on the SBA’s size thresholds for
commercial banks and savings institutions, and
trust companies, which are $600 million and $41.5
million, respectively. Consistent with the General
Principles of Affiliation, 13 CFR 121.103(a), the
OCC counts the assets of affiliated financial
institutions when determining if the OCC should
classify an OCC-supervised institution as a small
entity. The OCC uses December 31, 2019, to
determine size because a “financial institution’s
assets are determined by averaging the assets
reported on its four quarterly financial statements
for the preceding year.” See footnote 8 of the SBA’s
Table of Size Standards.

minimis and certifies that this rule will
not have a significant economic impact
on a substantial number of small
entities. Accordingly, a Final Regulatory
Flexibility Analysis is not required.

Unfunded Mandates Reform Act

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 1532, the
OCC considers whether a final rule
includes a Federal mandate that may
result in the expenditure by State, local,
and tribal governments, in the aggregate,
or by the private sector, of $100 million
or more in any one year (adjusted for
inflation). The final rule does not
impose new mandates. Therefore, the
OCC concludes that implementation of
the final rule would not result in an
expenditure of $100 million (adjusted
for inflation) or more annually by State,
local, and tribal governments, or by the
private sector.

Riegle Community Development and
Regulatory Improvement Act

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act of 1994
(RCDRIA), 12 U.S.C. 4802(a), in
determining the effective date and
administrative compliance requirements
for new regulations that impose
additional reporting, disclosure, or other
requirements on insured depository
institutions, the OCC must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA, 12 U.S.C.
4802(b), requires new regulations and
amendments to regulations that impose
additional reporting, disclosures, or
other new requirements on insured
depository institutions generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form. This rule imposes no
additional reporting, disclosure, or other
requirements on insured depository
institutions, and therefore, neither
section 302(a) or 302(b) is applicable to
this rule.

Congressional Review Act

For purposes of Congressional Review
Act (CRA), 5 U.S.C. 801 et seq., the
Office of Information and Regulatory
Affairs (OIRA) of the OMB determines
whether a final rule is a “major rule,”
as that term is defined at 5 U.S.C.
804(2). OIRA has determined that this
rule is not a “major rule.”
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As required by the CRA, the OCC will
submit the final rule and other
appropriate reports to Congress and the
Government Accountability Office for
review.

Administrative Procedure Act

The APA, 5 U.S.C. 551 et seq.,
generally requires that a final rule be
published in the Federal Register not
less than 30 days before its effective
date. This final rule will be effective 60
days after publication in the Federal
Register, which meets the APA’s
effective date requirement.

List of Subjects
12 CFR Part 7
National banks, Interest, Usury.
12 CFR Part 160
Savings associations, Interest, Usury.

Office of the Comptroller of the
Currency

For the reasons set out in the
preamble, the OCC amends 12 CFR parts
7 and 160 as follows.

PART 7—ACTIVITIES AND
OPERATIONS

m 1. The authority citation for part 7
continues to read as follows:

Authority: 12 U.S.C. 1 et seq., 25b, 29, 71,
71a, 92, 92a, 93, 93a, 95(b)(1), 371, 371d, 481,
484, 1463, 1464, 1465, 1818, 1828(m) and
5412(b)(2)(B).

Subpart D—Preemption

m 2. Section 7.4001 is amended by
adding paragraph (e) to read as follows:

§7.4001 Charging interest by national
banks at rates permitted competing
institutions; charging interest to corporate
borrowers.

* * * * *

(e) Transferred loans. Interest on a
loan that is permissible under 12 U.S.C.
85 shall not be affected by the sale,
assignment, or other transfer of the loan.

PART 160—LENDING AND
INVESTMENT

m 3. The authority citation for part 160
continues to read as follows:
Authority: 12 U.S.C. 1462a, 1463, 1464,

1467a, 1701j-3, 1828, 3803, 3806,
5412(b)(2)(B); 42 U.S.C. 4106.

W 4. Section 160.110 is amended by
adding paragraph (d) to read as follows:

§160.110 Most favored lender usury
preemption for all savings associations.

* * * * *

(d) Transferred loans. Interest on a
loan that is permissible under 12 U.S.C.

1463(g)(1) shall not be affected by the
sale, assignment, or other transfer of the
loan.

Brian P. Brooks,

Acting Comptroller of the Currency.

[FR Doc. 2020-11963 Filed 6—1-20; 8:45 am]
BILLING CODE 4810-33-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0085; Airspace
Docket No. 20-AS0-2]

RIN 2120-AA66

Amendment of Class D Airspace,
Jacksonville NAS, FL; and,
Amendment of Class D and Class E
Airspace, Mayport, FL

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends Class D
airspace for Jacksonville NAS, FL, by
updating the name and geographical
coordinates of Jacksonville NAS
(Towers Field) (previously Jacksonville
NAS) and Herlong Recreational Airport
(previously Herlong Airport). This
action would also amend Class D
airspace and Class E airspace designated
as an extension to Class D or E surface
area by updating the name and
geographic coordinates of Mayport
Naval Station (ADM David L. McDonald
Field), (previously Mayport Naval Air
Station), and the name and geographic
coordinates of Jacksonville Executive
Airport at Craig, (previously Craig
Municipal Airport). Controlled airspace
is necessary for the safety and
management of instrument flight rules
(IFR) operations in the area. This action
also would make an editorial change
replacing the term Airport/Facility
Directory with the term Chart
Supplement in the legal descriptions of
associated Class D and E airspace.

DATES: Effective 0901 UTC, July 16,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/air_traffic/publications/.
For further information, you can contact

the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: ]ohn
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends
Class D and E airspace in Jacksonville
NAS, FL, and Mayport, FL, to support
IFR operations in the area.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (85 FR 8212, February 13,
2020) for Docket No. FAA-2020-0085,
to amend Class D airspace for
Jacksonville NAS, FL by updating the
name and geographical coordinates of
the airport, and the name of Herlong
Recreational Airport. The FAA also
proposed to update the geographic
coordinates of Mayport NS (ADM David
L McDonald Field), Mayport, FL, under
Class D airspace and Class E surface
airspace designated as an extension to a
Class D surface area, as well as the name
and geographic coordinates of
Jacksonville Executive Airport at Craig.
In addition, the FAA proposed to
replace the outdated term Airport/
Facility Directory with the term Chart
Supplement in the associated Class D
airspace and Class E surface airspace
designated as an extension to a Class D
surface area in the legal descriptions for


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov
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Mayport NS (ADM David L McDonald
Field), Mayport, FL.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class D and Class E airspace
designations are published in
Paragraphs 5000 and 6004, respectively,
of FAA Order 7400.11D, dated August 8,
2019, and effective September 15, 2019,
which is incorporated by reference in 14
CFR part 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends Class D airspace at Jacksonville
NAS (Towers Field), Jacksonville NAS,
FL, by updating the name and
geographical coordinates of the airport,
and the name of Herlong Recreational
Airport. Also, the name and geographic
coordinates of Mayport NS (ADM David
L McDonald Field), Mayport, FL, are
updated under Class D airspace and
Class E surface airspace designated as
an extension to a Class D surface area,
as well as the name and geographic
coordinates of Jacksonville Executive
Airport at Craig to coincide with the
FAA’s aeronautical database. In
addition, the FAA replaces the outdated
term Airport/Facility Directory with the
term Chart Supplement in the
associated Class D airspace and Class E
surface airspace designated as an
extension to a Class D surface area in
the legal descriptions for Mayport NS
(ADM David L McDonald Field),
Mayport, FL.

These changes are necessary for
continued safety and management of
IFR operations at these airports.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, effective
September 15, 2019, is amended as
follows:

Paragraph 5000 Class D Airspace.

* * * * *

ASO FLD Jacksonville NAS, FL
[Amended]

Jacksonville NAS (Towers Field), FL

(Lat. 30°14’01” N, long. 81°40'34” W)
Jacksonville TACAN

(Lat. 30°14’05” N, long. 81°40’30” W)
Herlong Recreational Airport, FL

(Lat. 30°16’40” N, long. 81°48'21” W)

That airspace extending upward from the
surface of the Earth, to and including 2,600
feet MSL, within a 5.3-mile radius of
Jacksonville NAS (Towers Field) and within
1 mile north and 2.5 miles south of the
Jacksonville TACAN 270 radial, extending
from the 5.3-mile radius to 6.5 miles west of
the TACAN; excluding that airspace within
a 1.8-mile radius of the Herlong Recreational
Airport.

ASOFLD Mayport, FL [Amended]

Mayport NS (ADM David L McDonald Field),
FL
(Lat. 30°23’29” N, long. 81°25"28” W)
Jax Executive Airport at Craig

(Lat. 30°20"11” N, long. 81°30’52” W)

That airspace extending upward from the
surface to and including 2,500 feet MSL
within a 4.2-mile radius of Mayport NS
(ADM David L McDonald Field), excluding
the portion southwest of a line connecting
the two points of intersection with a 4.2-mile
radius circle centered on Jacksonville
Executive Airport at Craig. This Class D
airspace area is effective during the specific
dates and times established in advance by a
Notice to Airmen. The effective date and time
will thereafter be continuously published in
the Chart Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to Class D or E
Surface Area.

* * * * *

ASO FL E4 Mayport, FL [Amended]

Mayport NS (ADM David L McDonald Field),
FL

(Lat. 30°23'29” N, long. 81°25'28” W)
Mayport (Navy) TACAN

(Lat. 30°23"19” N, long. 81°25'23” W)

That airspace extending upward from the
surface within 3.2-miles each side of the
Mayport (Navy) TACAN 035° radial
extending from the 4.2-mile radius of
Mayport NS (ADM David L McDonald Field)
to 5 miles northeast of the TACAN. This
Class E airspace is effective during the dates
and times established in advance by a Notice
to Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Issued in College Park, Georgia, on May 22,
2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-11522 Filed 6—1-20; 8:45 am]

BILLING CODE 4910-13-P



33538

Federal Register/Vol.

85, No. 106/ Tuesday, June 2, 2020/Rules and Regulations

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 573
[Docket No. FDA-2019-F-3911]
Food Additives Permitted in Feed and

Drinking Water of Animals; Silicon
Dioxide

AGENCY: Food and Drug Administration,
HHS.
ACTION: Final rule.

SUMMARY: The Food and Drug
Administration (FDA, we, or the
Agency) is amending the regulations for
food additives permitted in feed and
drinking water of animals to provide for
the safe use of silicon dioxide as an
anticaking agent, grinding aid,
antifoaming agent, or carrier in animal
feed components (ingredients,
intermediate premixes, premixes,
supplements, or concentrates). This
action is in response to a food additive
petition filed by Evonik Corp.

DATES: This rule is effective June 2,
2020. See section V of this document for
further information on the filing of
objections. Submit either electronic or
written objections and requests for a
hearing on the final rule by July 2, 2020.
ADDRESSES: You may submit objections
and requests for a hearing as follows.
Please note that late, untimely filed
objections will not be considered.
Electronic objections must be submitted
on or before July 2, 2020. The https://
www.regulations.gov electronic filing
system will accept comments until
11:59 p.m. Eastern Time at the end of
July 2, 2020. Objections received by
mail/hand delivery/courier (for written/
paper submissions) will be considered
timely if they are postmarked or the
delivery service acceptance receipt is on
or before that date.

Electronic Submissions

Submit electronic objections in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting objections.
Objections submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
objection will be made public, you are
solely responsible for ensuring that your
objection does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such

as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
objection, that information will be
posted on https://www.regulations.gov.
¢ If you want to submit an objection
with confidential information that you
do not wish to be made available to the
public, submit the objection as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and ‘“Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

o Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper objections
submitted to the Dockets Management
Staff, FDA will post your objection, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-F-3911 for “Food Additives
Permitted in Feed and Drinking Water
of Animals; Silicon Dioxide.” Received
objections, those filed in a timely
manner (see ADDRESSES), will be placed
in the docket and, except for those
submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

e Confidential Submissions—To
submit an objection with confidential
information that you do not wish to be
made publicly available, submit your
objections only as a written/paper
submission. You should submit two
copies in total. One copy will include
the information you claim to be
confidential with a heading or cover
note that states “THIS DOCUMENT
CONTAINS CONFIDENTIAL
INFORMATION.” The Agency will
review this copy, including the claimed
confidential information, in its
consideration of objections. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your objections and you

must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper objections
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Chelsea Cerrito, Center for Veterinary
Medicine, Food and Drug
Administration, 7519 Standish P1.
(HFV-224), Rockville, MD 20855, 240—
402-6729, Chelsea.Cerrito@fda.hhs.gov.
SUPPLEMENTARY INFORMATION:

I. Background

In a document published in the
Federal Register of October 1, 2019 (84
FR 52055), FDA announced that we had
filed a food additive petition (animal
use) (FAP 2308) submitted by Evonik
Corp., 1707 Barrett Lakes Blvd. NW,
Suite 340, Kennesaw, GA 30144. The
petition proposed that the regulations
for food additives permitted in feed and
drinking water of animals be amended
to provide for the safe use of silicon
dioxide as an anticaking agent, grinding
aid, antifoaming agent, or carrier in
animal feed components (ingredients,
intermediate premixes, premixes,
supplements, or concentrates). This
amendment to the regulation approves
the use of the food additive for these
technical uses across food substances.

II. Conclusion

FDA concludes that the data establish
the safety and utility of silicon dioxide
as an anticaking agent, grinding aid,
antifoaming agent, or carrier in animal
feed components (ingredients,
intermediate premixes, premixes,
supplements, or concentrates) and that
the food additive regulations should be
amended as set forth in this document.

II1. Public Disclosure

In accordance with §571.1(h) (21 CFR
571.1(h)), the petition and documents
we considered and relied upon in
reaching our decision to approve the
petition will be made available for
public disclosure (see FOR FURTHER


https://www.govinfo.gov/content/pkg/FR-2015-09-18/pdf/2015-23389.pdf
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INFORMATION CONTACT). As provided in
§571.1(h), we will delete from the
documents any materials that are not
available for public disclosure.

IV. Analysis of Environmental Impact

We have determined under 21 CFR
25.32(r) that this action is of a type that
does not individually or cumulatively
have a significant effect on the human
environment. Therefore, neither an
environmental assessment nor an
environmental impact statement is
required.

V. Objections and Hearing Requests

Any person who will be adversely
affected by this regulation may file with
the Dockets Management Staff (see
ADDRESSES) either electronic or written
objections. Each objection shall be
separately numbered, and each
numbered objection shall specify with
particularity the provision of the
regulation to which objection is made
and the grounds for the objection. Each
numbered objection on which a hearing
is requested shall specifically so state.
Failure to request a hearing for any
particular objection shall constitute a
waiver of the right to a hearing on that
objection. Each numbered objection for
which a hearing is requested shall
include a detailed description and
analysis of the specific factual
information intended to be presented in
support of the objection in the event
that a hearing is held. Failure to include
such a description and analysis for any
particular objection shall constitute a
waiver of the right to a hearing on the
objection.

List of Subjects in 21 CFR Part 573

Animal feeds, Food additives.

Therefore, under the Federal Food,
Drug, and Cosmetic Act and under
authority delegated to the Commissioner
of Food and Drugs, 21 CFR part 573 is
amended as follows:

PART 573—FOOD ADDITIVES
PERMITTED IN FEED AND DRINKING
WATER OF ANIMALS

m 1. The authority citation for part 573
continues to read as follows:

Authority: 21 U.S.C. 321, 342, 348.

m 2.In §573.940, revise paragraphs (b)
through (e) to read as follows:

§573.940 Silicon dioxide.

* * * * *

(b) It is used or intended for use as an
anticaking agent, antifoaming agent,
carrier, and/or grinding aid in animal
feed, including ingredients,
intermediate premixes, premixes,

supplements, concentrates, and
complete feed.

(c) To ensure safe use of the additive,
silicon dioxide is to be used in an
amount not to exceed that reasonably
required to accomplish its intended
effect, and silicon dioxide from all
sources cannot exceed 2 percent by
weight of the complete feed.

(d) To ensure safe use of the additive,
the label and labeling of the additive
and ingredients, intermediate premixes,
premixes, supplements, concentrates,
and complete feed containing the
additive shall meet the requirements of
the Federal Food, Drug, and Cosmetic
Act, including part 501 of this chapter.

(e) To ensure safe use of the additive,
in addition to the other information
required by the Federal Food, Drug, and
Cosmetic Act, the label and labeling of
the additive and ingredients,
intermediate premixes, premixes,
supplements, and concentrates
containing the additive shall have:

(1) A statement of the concentration of
the additive.

(2) A statement that silicon dioxide
from all sources cannot exceed 2
percent by weight of the complete feed.

Dated: May 6, 2020.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2020-10033 Filed 6—1-20; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau

27 CFR Parts 18, 19, 24, 25, 26, 27, 28,
30, and 70

[Docket No. TTB-2016-0013; T.D. TTB-159;
Re: T.D. TTB-146; Notice No. 167]

RIN 1513-AC30

Changes to Certain Alcohol-Related
Regulations Governing Bond
Requirements and Tax Return Filing
Periods

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.
ACTION: Final rule; Treasury decision.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau is adopting as final,
with minor technical corrections,
temporary regulations relating to excise
taxes imposed on distilled spirits,
wines, and beer that were published in
the Federal Register on January 4, 2017.
These regulatory amendments
implement certain changes made to the
Internal Revenue Code of 1986 (IRC) by
the Protecting Americans from Tax

Hikes Act of 2015, which amended the
IRC to remove bond requirements and
change tax return due dates for certain
eligible excise taxpayers.

DATES: This final rule is effective June
2, 2020. As of June 2, 2020, the
temporary regulations published in the
Federal Register as T.D. TTB—146 at 82
FR 1108 on January 4, 2017, at 82 FR
1108, are adopted as final.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street,
NW, Box 12, Washington, DC 20005;
telephone 202-453-2265, ext. 175.
SUPPLEMENTARY INFORMATION:

Background

TTB Authority

The Alcohol and Tobacco Tax and
Trade Bureau (TTB) administers
provisions in chapter 51 of the IRC
pertaining to the taxation of distilled
spirits, wines, and beer (see title 26 of
the United States Code (U.S.C.), chapter
51 (26 U.S.C. chapter 51)). The IRC also
contains provisions requiring certain
persons who are liable for taxes
imposed with respect to distilled spirits,
wines, and beer to furnish bonds, which
are formal guarantees to pay tax
obligations under the IRC (see, e.g., 26
U.S.C. 5173, 5354, and 5401(b)). TTB
administers the provisions of the IRC,
and their implementing regulations,
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated various
authorities through Treasury
Department Order 120-01, dated
December 10, 2013 (superseding
Treasury Department Order 120-01,
dated January 24, 2003), to the TTB
Administrator to perform the functions
and duties in administration and
enforcement of these provisions of law.

The PATH Act

On December 18, 2015, the President
signed into law the Consolidated
Appropriations Act, 2016 (Pub. L. 114—
113). Division Q of this Act is titled the
Protecting Americans from Tax Hikes
Act of 2015 (PATH Act). Section 332 of
the PATH Act amends the IRC to change
tax return due dates and remove bond
requirements for certain eligible
taxpayers beginning January 1, 2017.
These PATH Act amendments apply to
certain taxpayers who reasonably expect
to be liable for not more than $50,000
in taxes imposed with respect to
distilled spirits, wines, and beer for the
calendar year and who were not liable
for more than $50,000 in such taxes in
the preceding calendar year.
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With respect to tax return dates,
section 332 amends section 5061(d) of
the IRC to authorize a new annual
return period for deferred payment of
tax, in addition to the preexisting
semimonthly or quarterly periods for
the deferred payment of taxes
authorized under that section. “‘Deferred
payment” refers to payment of tax by
the proprietor of a distilled spirits plant,
wine premises, or brewery after the
product is removed from the facility,
rather than payment immediately before
or at the time the product is removed
from the facility. To be eligible to use
the new annual deferred payment
period, the taxpayer must reasonably
expect to be liable for not more than
$1,000 in excise tax imposed with
respect to distilled spirits, wines, and
beer for the calendar year and must be
liable for not more than $1,000 in such
taxes in the preceding calendar year. To
be eligible to use quarterly deferred
payment periods, the taxpayer must
reasonably expect to be liable for not
more than $50,000 in such taxes
imposed for the calendar year and must
be liable for not more than $50,000 in
such taxes in the preceding calendar
year.

Section 332 of the PATH Act also
amends several provisions of the IRC to
remove bond requirements for certain
eligible taxpayers. To be exempt from
bond requirements, taxpayers must be
eligible to use quarterly or annual return
periods and must pay such taxes on a
deferred basis. Even if taxpayers choose
to pay taxes semimonthly, they still
qualify for the bond exemption if they
meet the criteria to pay taxes quarterly
or annually. In addition, taxpayers are
exempt from bond requirements with
respect to distilled spirits and wine only
to the extent those products are for
nonindustrial use.

For a more detailed discussion of the
provisions of section 332 of the PATH
Act, see T.D. TTB-146.

Publication of Temporary Regulations
and Notice of Proposed Rulemaking

On January 4, 2017, TTB published in
the Federal Register at 82 FR 1108, T.D.
TTB-146, amending the regulations in
parts 18, 19, 24, 25, 26, 27, 28, and 30.
The temporary rule was effective
January 4, 2017, and would have
expired on January 4, 2020, if not
finalized prior to that date. The
temporary rule amended the regulations
in 27 CFR parts 19, 24, 25, and 26 to
incorporate the new annual tax return
period provisions for eligible taxpayers,
and it also amended parts 19, 24, 25, 26,
and 28 to remove the bond requirements
for taxpayers who are eligible for the
bond exemption. In conjunction with

removing bond requirements, TTB made
other amendments to implement the
bond exemption, including new
procedures for eligible proprietors to
terminate existing bonds and identify
themselves as eligible for the bond
exemption.

In addition, the temporary rule
included amendments to parts 19, 24,
25, 26, and 28 to conform other
regulatory language to the new tax
return periods and bond exemptions, to
remove provisions made obsolete by the
provisions of section 332 of the PATH
Act, to make technical corrections, and
to update the information that the
regulations prescribe for forms relating
to tax payments and bonds.

For a detailed discussion of the
specific amendments included in the
temporary final rule, see T.D. TTB-146.

TTB solicited comments on the
amendments adopted in the temporary
rule through a notice of proposed
rulemaking published in the Federal
Register (Notice No. 167, 82 FR 780).
TTB did not receive comments on the
temporary regulations. Accordingly,
TTB is adopting the regulations in the
temporary rule as final. In conjunction
with finalizing the regulations, TTB is
making technical amendments and
corrections to these regulations as
discussed later in this document.

Notice of Proposed Rulemaking
Pertaining to Reporting Requirements

In Notice No. 167, TTB also proposed
to amend the regulations governing
reporting requirements for distilled
spirits plants (DSPs) and brewers
generally to align the frequency of
submitting reports with the new tax
filing periods. That is, an industry
member who was eligible to pay tax
annually or quarterly and did so, would
also file reports either annually or
quarterly, as applicable. This new
requirement was intended to reduce
regulatory burden. TTB also solicited
comments on whether to make any
amendments to current reporting
requirements for bonded wine cellars
(including bonded wineries), although
current regulations for bonded wine
cellars include reduced reporting
requirements for certain proprietors
who pay taxes using annual or quarterly
return periods. TTB sought comment in
Notice No. 167 on these new reporting
requirements for proprietors who pay
taxes less frequently under Section 332
of the PATH Act, but the PATH Act
amendments did not require any
changes to TTB’s reporting regulations
for DSPs, bonded wine cellars, or
brewers.

TTB did not receive comments in
response to Notice No. 167 regarding the

proposed reporting requirements for
DSPs and brewers or regarding whether
it should amend current reporting
requirements for bonded wine cellars.
Because no changes to TTB’s reporting
regulations are required under the
PATH Act amendments, TTB has
decided not to move forward with new
reporting regulations in this final rule,
even those that might require less
frequent reporting, but also less
flexibility in instances in which an
industry member may not want to
change its reporting frequency. Instead,
TTB is reviewing its current reporting
requirements to identify any reductions
it can make in the information collected
and the frequency in reporting, and
intends to address such changes in the
future.

Miscellaneous Technical Amendments
and Corrections

In addition to the temporary
regulations TTB is adopting through this
final rule, TTB is also making several
technical amendments and corrections,
as follows:

e TIn §§ 26.200(e), 26.300, 27.48(h),
27.171(b) and (c), and the heading of
subpart L of part 27, TTB is removing
or modifying certain references to bonds
to clarify that the regulations apply to
facilities that are required to have a
bond, as well as to facilities that are
exempt from bond requirements under
section 332 of the PATH Act. See
section 5551(d)(2) of the IRC, which
provides that taxpayers exempt from
bond requirements under section
5551(d)(1) “shall be treated as if
sufficient bond has been furnished for
purposes of covering operation and
withdrawals of distilled spirits or wines
for nonindustrial use or of beer for
purposes of any requirements relating to
bonds under [chapter 51 of the IRC].”
These conforming amendments were
inadvertently omitted from the
temporary final rule (T.D. TTB-146).

¢ The last two sentences of paragraph
(k) of § 24.109 are redesignated as a new
paragraph (m) in order to clarify that all
applicants shall furnish additional
information upon request by the
appropriate TTB officer and shall notify
the appropriate TTB officer if any
submitted information changes during
the pending application. The addition of
a new paragraph (1) to this section by
T.D. TTB-146 had the unintended effect
of making it appear as though the
requirements in paragraph (k) to
respond to requests for additional
information and to inform TTB of
information changes only applied to
applicants who conduct other
operations not specifically authorized
by 27 CFR part 24 on wine premises.
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e TTB is removing references to “the
bonded premises of a distilled spirits
plant” in § 27.171(b) and (c) that were
added due to an inadvertent error in an
amendatory instruction of T.D. TTB—-
146, and is replacing those references
with the words “cellar” and “brewery,”
respectively.

e TTB is amending several
regulations in 27 CFR part 70 to reflect
current requirements pertaining to tax
returns and bond requirements. In 27
CFR 70.411(c)(26), TTB is replacing the
words “internal revenue bond”” with the
words “distilled spirits plants” because
the term “distilled spirits plant” refers
to those plants that are required to have
a bond, as well as those that are exempt
from bond requirements under section
332 of the PATH Act. This change is in
a cross-reference to part 26, and is
intended to accurately describe the
regulations in part 26. TTB is also
amending 27 CFR 70.412(a) to add
references to annual return periods.
Finally, TTB is removing the word
“bonded” from 27 CFR 70.414(b) to
reflect the fact that 27 CFR part 20 does
not currently require dealers and users
of specially denatured spirits to hold
bonds.

Regulatory Analyses and Notices

Regulatory Flexibility Act

In accordance with the Regulatory
Flexibility Act (5 U.S.C. 601 et seq.),
TTB certifies that this final rule will not
have a significant economic impact on
a substantial number of small entities.
The final rule will not impose, or
otherwise cause, a significant increase
in reporting, recordkeeping, or other
compliance burdens on a substantial
number of small entities. The final rule
implements certain changes made to the
Internal Revenue Code of 1986 by the
Protecting Americans from Tax Hikes
Act of 2015 (see Pub. L. 114-113,
Division Q, section 332). These statutory
changes eliminate bond requirements
and reduce tax return filing frequency
for certain eligible taxpayers. The
regulatory amendments provide for
taxpayers to use TTB’s existing
qualification procedures to establish
that they are exempt from bond
requirements, and any minor increased
burden associated with conveying to
TTB an industry member’s eligibility for
the exemption flows directly from the
statutory changes that prescribe the
criteria for eligibility for the exemption.
Pursuant to section 7805(f) of the IRC
(26 U.S.C. 7805(f)), TTB submitted the
temporary regulations to the Chief
Counsel for Advocacy of the Small
Business Administration for comment
on the impact of the temporary

regulations on small businesses; TTB
received no comment in reply.

Executive Order 12866

This regulation is not subject to
review under section 6(b) of Executive
Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Department of the
Treasury and the Office of Management
and Budget regarding review of tax
regulations.

Paperwork Reduction Act

Regulations addressed in this final
rule contain current collections of
information that have been previously
reviewed and approved by the Office of
Management and Budget (OMB) in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3507). An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a valid control
number assigned by OMB.

The collections of information
associated with the regulations adopted
in T.D. TTB-146 are assigned control
numbers 1513—-0005, 1513-0009, 1513—
0015, 1513-0031, 1513-0037, 1513—
0038, 1513-0048, 1513-0050, 1513—
0083, 1513-0123, 1513-0125, and 1513—
0135. Revisions to these collections and
their connections to the regulatory
amendments in T.D. TTB-146 are
described in detail in that document,
which also solicited comment regarding
the revisions. TTB received no
comments on the revisions. In cases
where TTB revised the collections, these
revisions were submitted to and
approved by OMB.

Inapplicability of Prior Notice and
Public Comment and Delayed Effective
Date Procedures

TTB is finalizing the temporary
regulations set forth in T.D TTB-146 in
this final rule without a delayed
effective date, pursuant to the
provisions of 5 U.S.C. 553(d)(1) and
(d)(3). As provided for in section
553(d)(1), the temporary regulations
being finalized in this final rule
recognize a statutory exemption from
bond requirements and authorize a new
voluntary annual tax return period. TTB
has also determined that good cause
exists under section 553(d)(3) to provide
industry members with guidance on
procedures to apply for and obtain the
bond exemption authorized under
provisions of a law that are already in
effect.

The technical corrections in this final
rule address typographical errors, and
are meant to clarify the uniformity of
the regulations, rather than change the

Bureau’s interpretation. Therefore, TTB
has determined that no notice of
proposed rulemaking and public
comment period are required under
section 553(b) for the technical
corrections set out in this final rule. For
these same reasons, TTB has determined
that the technical corrections in this
final rule are exempt from the delayed
effective date procedure under section
553(d)(3).

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this
document with the assistance of other
Alcohol and Tobacco Tax and Trade
Bureau personnel.

List of Subjects

27 CFR Part 18

Alcohol and alcoholic beverages,
Fruits, Reporting and recordkeeping
requirements, Spices and flavorings.

27 CFR Part 19

Administrative practice and
procedure, Alcohol and alcoholic
beverages, Authority delegations
(Government agencies), Caribbean Basin
initiative, Chemicals, Claims, Customs
duties and inspection, Electronic funds
transfers, Excise taxes, Exports, Gasohol,
Imports, Labeling, Liquors, Packaging
and containers, Puerto Rico, Reporting
and recordkeeping requirements,
Research, Security measures, Spices and
flavorings, Stills, Surety bonds,
Transportation, Vinegar, Virgin Islands,
Warehouses, Wine.

27 CFR Part 24

Administrative practice and
procedure, Claims, Electronic funds
transfers, Excise taxes, Exports, Food
additives, Fruit juices, Labeling,
Liquors, Packaging and containers,
Reporting and recordkeeping
requirements, Research, Scientific
equipment, Spices and flavorings,
Surety bonds, Vinegar, Warehouses,
Wine.

27 CFR Part 25

Beer, Claims, Electronic funds
transfers, Excise taxes, Exports,
Labeling, Packaging and containers,
Reporting and recordkeeping
requirements, Research, Surety bonds.

27 CFR Part 26

Alcohol and alcoholic beverages,
Caribbean Basin initiative, Claims,
Customs duties and inspection,
Electronic funds transfers, Excise taxes,
Packaging and containers, Puerto Rico,
Reporting and recordkeeping
requirements, Surety bonds, Virgin
Islands, Warehouses.
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27 CFR Part 27

Alcohol and alcoholic beverages,
Beer, Cosmetics, Customs duties and
inspection, Electronic funds transfers,
Excise taxes, Imports, Labeling, Liquors,
Packaging and containers, Reporting
and recordkeeping requirements, Wine.

27 CFR Part 28

Aircraft, Alcohol and alcoholic
beverages, Armed forces, Beer, Claims,
Excise taxes, Exports, Foreign trade
zones, Labeling, Liquors, Packaging and
containers, Reporting and recordkeeping
requirements, Surety bonds, Vessels,
Warehouses, Wine.

27 CFR Part 30
Liquors, Scientific equipment.
27 CFR Part 70

Administrative practice and
procedure, Claims, Excise taxes,
Freedom of information, Law
enforcement, Penalties, Reporting and
recordkeeping requirements, Surety

bonds.
Amendments to the Regulations

The temporary rule that amended 27
CFR parts 18, 19, 24, 25, 26, 27, 28, and
30, and published as T.D. TTB-146 at
82 FR 1108, January 4, 2017, is adopted
as a final rule without change.

Further, as discussed in the preamble,
TTB is making technical amendments
and corrections to 27 CFR, chapter I,
parts 24, 26, 27, and 70, as set forth
below.

PART 24—WINE

m 1. The authority citation for part 24
continues to read as follows:

Authority: 5 U.S.C. 552(a); 26 U.S.C. 5001,
5008, 5041, 5042, 5044, 5061, 5062, 5121,
5122-5124, 5173, 5206, 5214, 5215, 5351,
5353, 5354, 5356, 5357, 5361, 5362, 5364—
5373, 5381-5388, 5391, 5392, 5511, 5551,
5552, 5661, 5662, 5684, 6065, 6091, 6109,
6301, 6302, 6311, 6651, 6676, 7302, 7342,
7502, 7503, 7606, 7805, 7851; 31 U.S.C. 9301,
9303, 9304, 9306.

m 2. Section 24.109 is amended:

m a. By removing the last two sentences
of paragraph (k);

m b. By removing the period at the end
of paragraph (1) and adding in its place
“;and”;

m c. By adding paragraph (m); and

m d. By revising the Office of
Management and Budget control
number reference at the end of the
section.

The addition and revision read as
follows:

§24.109 Data for application.

* * * * *

(m) The applicant shall, when
required by the appropriate TTB officer,
furnish as part of the application,
additional information as may be
necessary to determine whether the
application should be approved. If any
of the submitted information changes
during the pending application, the
applicant shall immediately notify the
appropriate TTB officer of the revised
information.

(Approved by the Office of Management
and Budget under control number 1513—
0009)

PART 26—LIQUORS AND ARTICLES
FROM PUERTO RICO AND THE VIRGIN
ISLANDS

m 3. The authority citation for part 26
continues to read as follows:

Authority: 19 U.S.C. 81c; 26 U.S.C. 5001,
5007, 5008, 5010, 5041, 5051, 5061, 5111—
5114, 5121, 5122-5124, 5131-5132, 5207,
5232, 5271, 5275, 5301, 5314, 5555, 6001,
6109, 6301, 6302, 6804, 7101, 7102, 7651,
7652, 7805; 27 U.S.C. 203, 205; 31 U.S.C.
9301, 9303, 9304, 9306.

§26.200 [Amended]

m 4. Section 26.200 is amended in
paragraph (e) by removing the words
“from internal revenue bonded
premises” and adding in their place the
words “from, respectively, a distilled
spirits plant, bonded wine cellar, or
brewery”.

§26.300 [Amended]

W 5. Section 26.300 is amended:

m a. In paragraph (a), by removing the
words “internal revenue bond”” and
adding in their place the words ““a
distilled spirits plant”;

m b. In paragraph (b), by removing the
words “cellar’s internal revenue bond”
and adding in their place the word
“cellar”’;

m c. In paragraph (c), by removing the
word “bonded” each place it appears;
and

m d. In paragraph (c), by removing the
words “brewery’s internal revenue
bond” and adding in their place the
word “brewery”.

PART 27—IMPORTATION OF
DISTILLED SPIRITS, WINES, AND
BEER

m 6. The authority citation for part 27
continues to read as follows:

Authority: 5 U.S.C. 552(a), 19 U.S.C. 81c,
1202; 26 U.S.C. 5001, 5007, 5008, 5010, 5041,
5051, 5054, 5061, 5121, 5122-5124, 5201,
5205, 5207, 5232, 5273, 5301, 5313, 5555,
6109, 6302, 7805.

m 7. Section 27.48 is amended by
revising the paragraph (b) subject
heading to read as follows:

§27.48 Imported distilled spirits, wines,
and beer.
* * * * *

(b) Distilled spirits, natural wines, and
beer transferred without payment of tax
to distilled spirits plants, bonded wine
cellars, and breweries. * * *

* * * * *

Subpart L—Transfer of Distilled
Spirits, Natural Wines, and Beer
Without Payment of Tax, From
Customs Custody to Distilled Spirits
Plants, Bonded Wine Cellars, and
Breweries

m 8. The heading of subpart L is revised
to read as set forth above.

§27.171 [Amended]

m 9. Section 27.171 is amended:

m a. In paragraph (b), by removing the
words “cellar’s the bonded premises of
a distilled spirits plant” and adding in
their place the word “cellar”;

m b. In paragraph (c), by removing the
words “brewery’s the bonded premises
of a distilled spirits plant” and adding
in their place the word “‘brewery”’;

m c. In paragraph (c), by removing the
word “bonded” in every other place it
appears; and

m d. In paragraph (c), by removing the
phrase “by the proprietor of”” and
adding in its place the phrase “by the
proprietor of a”.

PART 70—PROCEDURE AND
ADMINISTRATION

m 10. The authority citation for part 70
continues to read as follows:

Authority: 5 U.S.C. 301 and 552; 26 U.S.C.
4181, 4182, 5123, 5203, 5207, 5275, 5367,
5415, 5504, 5555, 5684(a), 5741, 5761(b),
5802, 6020, 6021, 6064, 6102, 6155, 6159,
6201, 6203, 6204, 6301, 6303, 6311, 6313,
6314, 6321, 6323, 6325, 6326, 6331-6343,
6401-6404, 6407, 6416, 6423, 6501-6503,
6511, 6513, 6514, 6532, 6601, 6602, 6611,
6621, 6622, 6651, 6653, 6656—6658, 6665,
6671, 6672, 6701, 6723, 6801, 6862, 6863,
6901, 7011, 7101, 7102, 7121, 7122, 7207,
7209, 7214, 7304, 7401, 7403, 7406, 7423,
7424, 7425, 7426, 7429, 7430, 7432, 7502,
7503, 7505, 7506, 7513, 7601-7606, 7608—
7610, 7622, 7623, 7653, 7805.

§70.411 [Amended]

m 11. Section 70.411 is amended in
paragraph (c)(26) by removing the words
“internal revenue bond” and adding in
their place the words ““distilled spirits
plants”.

m 12.In §70.412, the second sentence of
paragraph (a) is revised to read as
follows:

§70.412 Excise taxes.
(a) * * * Depending on the
circumstances, the person responsible
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for paying the taxes may be eligible to
file semimonthly, quarterly, or annual
returns, with proper remittances, to
cover the taxes incurred on distilled
spirits, wines, and beer during the
semimonthly, quarterly, or annual

period. * * *
* * * * *

§70.414 [Amended]
m 13. Section 70.414 is amended in
paragraph (b) by removing the word
“bonded”.
Signed: December 13, 2019.
Mary G. Ryan,
Acting Administrator.
Approved: May 7, 2020.
Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade and
Tariff Policy).

[FR Doc. 2020-10709 Filed 6-1-20; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100
[Docket Number USCG-2019-0691]
RIN 1625-AA08

Special Local Regulations; Recurring
Marine Events, Sector Charleston

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is revising
existing regulations and consolidating
into one table the special local
regulations for recurring marine events
at various locations within the
geographic boundaries of the Seventh
Coast Guard District Captain of the Port
(COTP) Charleston Zone. Consolidating
marine events into one table simplifies
Coast Guard oversight and public
notification of special local regulations
within COTP Charleston Zone.

DATES: This rule is effective July 2,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG-2019—
0691 in the “SEACH” box and click
“SEARCH”. Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Chad Ray, Sector Charleston
Waterways Management Division, U.S.
Coast Guard; telephone 843-740-3184,
email Chad.L.Ray@uscg.mil.

SUPPLEMENTARY INFORMATION:
I. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

Recurring race, swim, and other
marine events within the Seventh Coast
Guard District are currently listed in 33
CFR 100.701, Table 1 to § 100.701. The
process for amending the table (e.g.
adding or removing marine events) is
lengthy and inefficient since it includes
recurring marine events for seven
different COTP zones within the
Seventh District. To expedite and
simplify the rulemaking process for new
marine events/special local regulations,
COTP’s resorted to creating individual
rules rather than amending the Table 1
to §100.701.

This rule serves two purposes: (1)
Create a table of recurring marine
events/special local regulations
occurring solely within the COTP
Charleston Zone, and (2) consolidate
into that table marine events/special
local regulations previously established
outside of Table 1 to § 100.701. The new
table facilitates management of and
public access to information about
marine events within the COTP
Charleston Zone.

The Coast Guard published a notice of
proposed rulemaking (NPRM) titled
““Special Local Regulations; Recurring
Marine Events, Sector Charleston” (85
FR 5177). There we stated why we
issued the NPRM, and invited
comments on our proposed regulatory
action. During the comment period that
ended February 28, 2020, we received
no comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). This rule
makes the following changes:

1. Revise the contact information in
§100.701(d)(1) to read ‘““Captain of the Port
Charleston, South Carolina: (843) 740—
7050.”;

2. Delete the existing special local
regulation for the ‘“Head of South” event
listed in existing Table 1 to § 100.701(f)(5)
because it is no longer held;

3. Establish § 100.704 for Special Local
Regulations; Marine Events Within COTP
Zone Charleston;

4. Move the remaining list of existing
marine events/special local regulations listed
in Table 1 to §100.701(f) under COTP Zone

Charleston; Special Local Regulations to new
§100.704, Table 1 to § 100.704;

5. Add new event, “Cooper River Bridge
Run” to new Table 1 to § 100.704, Line 1;

6. Add new event, ‘“Myrtle Beach
Triathlon” to new Table 1 §100.704, Line 3;

7. Add new event, “North Charleston
Fireworks” to new Table 1 § 100.704, Line 5;

8. Add new event, ‘“Patriots Point
Fireworks” to new Table 1 § 100.704, Line 6;

9. Add new event, ‘“Beaufort Water Festival
Air Show” to new Table 1 §100.704, Line 8;

10. Revise the dates for the existing event,
“Charleston Race Week’ listed in new
§100.704, Line 2 to one week (Monday
through Sunday) in April;

11. Revise the dates for the existing event,
“Low Country Splash” listed in new Table 1
to § 100.704, Line 4 to one Saturday or
Sunday during the last two weeks of May or
the first two weeks of June;

12. Revise the dates for the existing event,
“Beaufort Water Festival” listed in new Table
1 to §100.704, Line 7 to ten consecutive days
(Friday through Sunday) in July;

13. Revise the dates for the existing event,
“Swim Around Charleston” listed in new
Table 1 to §100.704, Line 9 to one weekend
day (Saturday or Sunday) during the last two
weeks of September through the first two
weeks of October;

14. Revise the dates for the existing event,
“Charleston Parade of Boats’’ in new Table 1
to to § 100.704, Line 10 to one weekend day
(Friday, Saturday, or Sunday) in December;
and

15. Delete existing § 100.713, which
contains a special local regulation for the
Annual Harborwalk Boat Race; Sampit River,
Georgetown, SC because it is no longer held.

The marine events listed in the new
Table 1 to § 100.704 are scheduled to
occur over a particular weekend and
month each year. Exact dates are
intentionally omitted since calendar
dates for a specific weekend change
from year to year. Once dates for a
marine event are known, the Coast
Guard will notify the public of its intent
to enforce the special local regulation
through various means including a
Notice of Enforcement published in the
Federal Register, Local Notice to
Mariners, and Broadcast Notice to
Mariners.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
January 29, 2020. There are no changes
in the regulatory text of this rule from
the proposed rule in the NPRM.

This rule revises existing regulations
and consolidates the special local
regulations into one table for recurring
marine events at various locations
within the geographic boundaries of the
Seventh Coast Guard District Captain of
the Port (COTP) Charleston Zone.
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V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the special local regulations.
These areas are limited in size and
duration, and usually do not affect high
vessel traffic areas. Moreover, the Coast
Guard would provide advance notice of
the regulated areas to the local maritime
community Local Notice to Mariners,
Broadcast to Mariners via VHF-FM
marine channel 16, and the rule would
allow vessels to seek permission to enter
the regulated area.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement

Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governiments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it would not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a

State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
would not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have made a
preliminary determination that this
action is one of a category of actions that
do not individually or cumulatively
have a significant effect on the human
environment. This rule involves the
establishment of special local
regulations for recurring marine events
within the COTP Charleston Zone.
Normally such actions are categorically
excluded from further review under
paragraphs L61 of Appendix A, Table 1
of DHS Instruction Manual 023-01-
001-01, Rev. 1. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

List of Subjects in 33 CFR Part 100

Harbors, Marine Safety, Navigation
(water), Reporting and Record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2.In §100.701:
m a. Revise paragraph (d)(1); and
m b. Remove section (e) from table 1 to
the section.
The revision reads as follows:
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§100.701 Special Local Regulations;
Marine Events in the Seventh Coast Guard

District.
* * * * *

(d) * *x %
(1) Captain of the Port Charleston,
South Carolina: (843) 740-7050.

* * * * *

m 3. Add § 100.704 to read as follows:

§100.704 Special Local Regulations;
Marine Events within the Captain of the Port
Charleston.

The regulations in this section apply
to the marine events listed in Table 1 of
this section. The regulations in this
section will be effective annually for the
duration listed in Table 1 of this section.
The Coast Guard will notify the
maritime community of exact dates and
times each regulation will be in effect
and the nature of each event (e.g.
location, number of participants, type of
vessels involved, etc.) through a Notice
of Enforcement published in the Federal
Register, Local Notice to Mariners, and
Broadcast Notice to Mariners.

(a) Definitions. The following
definitions apply to this section:

(1) Designated representative. The
term ‘““designated representative” means
Coast Guard Patrol Commanders,
including Coast Guard coxswains, petty
officers, others operating Coast Guard
vessels, and Federal, state, and local
officers designated by or assisting the
Captain of the Port (COTP) Charleston
in the enforcement of the regulated
areas.

(2) Spectators. All persons and vessels
not registered with the event sponsor as
participants.

(b) Event patrol. The Coast Guard may
assign an event patrol, as described in
§ 100.40, to each regulated event listed
in Table 1 of this section. Additionally,
a Patrol Commander may be assigned to
oversee the patrol. The event patrol and
Patrol Commander may be contacted on
VHF Channel 16.

(c) Special local regulations. (1) The
COTP Charleston or designated
representative may control the
movement of all vessels in the regulated
area. When hailed or signaled by an
official patrol vessel, a vessel in these
areas shall immediately comply with
the directions given. Failure to do so

may result in removal from the area,
citation for failure to comply, or both.

(2) The COTP Charleston or
designated representative may terminate
the event, or the operation of any vessel
participating in the event, at any time it
is deemed necessary for the protection
of life or property.

(3) Only event sponsor designated
participants and official patrol vessels
are allowed to enter the regulated area,
unless otherwise authorized by the
COTP Charleston or designated
representative.

(4) Spectators may request permission
from the COTP Charleston or designated
representative to enter, transit, remain
within, or anchor in the regulated area.
If permission is granted, spectators must
abide by the directions of the COTP
Charleston or a designated
representative.

(d) Event delays or termination. The
COTP Charleston or designated
representative may delay or terminate
any event in this section at any time to
ensure safety of life or property. Such
action may be justified as a result of
weather, traffic density, spectator
operation, or participant behavior.

TABLE 1 TO § 100.704—SPECIAL LOCAL REGULATIONS; MARINE EVENTS WITHIN THE CAPTAIN OF THE PORT

CHARLESTON
[Datum NAD 1983]

Date/time

Event/sponsor

Location

Regulated area

1. The First Saturday in
April:
Time (Approximate): 7
a.m.to 10 a.m.

2. One week (Monday
through Sunday) in April:
Time (Approximate): 8

Cooper River Bridge Run ..

Sponsor: The Cooper
River Bridge Run Execu-
tive Committee.

Charleston Race Week

Charleston, SC and Mt.
Pleasant, SC.

Charleston, SC

Location: The following is a safety or security zone. All
waters of the Cooper River, and Town Creek
Reaches encompassed within the following points:
Beginning at 32°48’32” N, 079°56’08” W, thence
east to 32°48'20” N, 079°54'20” W, thence south to
32°4720”
32°4720” N, 079°5528” W, thence north to origin.

N, 079°54'29” W, thence west to

Location: There are five race areas:

a.m. to 5 p.m. each
day.

3. One Saturday or Sunday
in April:

Sponsor: Charleston Race
Week LLC.

(i) Race Area #1. All waters of the Charleston Harbor
encompassed within a 700 yard radius of position
32°46'10” N, 079°55'15” W.

(i) Race Area #2. All waters of the Charleston Harbor
encompassed within a 700 yard radius of position
32°46'02” N, 079°54’15” W.

(iii) Race Area #3. All waters of the Charleston Harbor
encompassed within a 700 yard radius of position
32°45’55” N, 079°53'39” W.

(iv) Race Area #4. All waters of the Charleston Harbor
encompassed within a 600 yard radius of position
32°47’40” N, 079°55’10” W.

(v) Race Area #5. All waters of the Charleston Harbor
and Entrance Channel encompassed within a 500
yard radius of position 32°45’34” N, 79°5209” W
continuing to Charleston Entrance Channel Buoys
Green 11 (LLN 2395.5) and Red 12 (LLN 2400).
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TABLE 1 TO § 100.704—SPECIAL LOCAL REGULATIONS; MARINE EVENTS WITHIN THE CAPTAIN OF THE PORT
CHARLESTON—Continued

[Datum NAD 1983]

Date/time

Event/sponsor

Location

Regulated area

Time (Approximate):

7:30 a.m. to 9:30 a.m.

4. One Saturday or Sunday
during the last two weeks
of May or the first two
weeks of June:

Time (Approximate): 6
a.m.to 11 a.m.

5. One night during the first
week of July:
Time (Approximate): 8
p.m. to 10 p.m.

6. One night during the first
week of July:
Time (Approximate): 8
p.m. to 10 p.m.

7. Ten consecutive days
(Friday through the next
Sunday) in July:

Time (Approximate): 8
a.m. to 5 p.m. each
day.

8. One Saturday or Sunday
in July:

Time (Approximate): 12
p.m.to 5 p.m.

9. One Saturday or Sunday
during the last two weeks
of September or the first
two weeks of October:

Time (Approximate):
7:30 a.m. to 2 p.m.

10. One Friday, Saturday or
Sunday in December:

Myrtle Beach Triathlon
Sponsor: GO Race Pro-
ductions.

Low Country Splash
Sponsor: Logan Rutledge
Children’s Foundation.

North Charleston Fireworks
Sponsor: City of North
Charleston.

Patriots Point Fireworks ....

Sponsor: USS Yorktown
Foundation Patriot's
Naval Museum.

Beaufort Water Festival .....
Sponsor: Beaufort Water
Festival.

Beaufort Water Festival Air
Show.

Sponsor: Beaufort Water
Festival.

Swim Around Charleston ..
Sponsor: Kathleen Wilson

Myrtle Beach, SC

Charleston, SC and Mt.
Pleasant, SC.

North Charleston, SC

Mt. Pleasant, SC

Beaufort, SC ..........cccuueee.

Beaufort, SC ........ccceeee.e.

Charleston, SC

Location: The following is a safety zone: Certain wa-
ters of the Atlantic Intracoastal Waterway within the
following two points of position and the North shore:
33°45'03” N, 78°5047” W to 33°45'18” N,
78°50'14” W, located in Myrtle Beach, South Caro-
lina.

Location: All waters within a moving safety zone, be-
ginning at Daniel Island Pier in approximate position
32°51'20” N, 079°54'06” W, south along the coast
of Daniel Island, across the Wando River to Hobcaw
Yacht Club, in approximate position 32°4920” N,
079°53'49” W, south along the coast of Mt. Pleas-
ant, S.C., to Charleston Harbor Resort Marina, in
approximate position 32°47°20” N, 079°54’39” W.

Location: The following is a safety zone. All waters
within a 500-yard radius of the barge, from which
fireworks will be launched on the bank of the Coo-
per River at River Front Park in North Charleston,
South Carolina.

Location: The following is a safety zone: All waters
within a 500-yard radius of the barge, from which
fireworks will be launched on the bank of the Coo-
per River at Patriots Point in Charleston, SC.

Location: All waters 200 yards from seawall at Water-
front Park extending from Lady’s Island Bridge to
Spanish Point in Beaufort, SC.

Location: The following is a safety zone: A portion
Beaufort River near Riverfront Park in Beaufort, SC.
The zone is 700 feet wide by 2600 feet in length on
waters of the Beaufort River encompassed within
the following points: (1) 32°25’47” N/080°40'44” W,
(2) 32°25’41” N/080°40'14” W, (3) 32°25'35” N/
080°40°16” W, (4) 32°25'40” N/080°40'46” W.

Location: The following is a moving safety zone. All
waters 50 yards in front of the lead safety vessel
preceding the first race participants, 50 yards be-
hind the safety vessel trailing the last race partici-
pants, and at all times extends 100 yards on either
side of safety vessels. The Swim Around Charleston
swimming race consists of a 12 mile course that
starts at Remley’s Point on the Wando River in ap-
proximate position 32°48°49” N, 79°54'27” W,
crosses the main shipping channel under the main
span of the Ravenel Bridge, and finishes at the |-
526 bridge and boat landing on the Ashley River in
approximate position 32°50’14” N, 80°01'23” W.
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TABLE 1 TO § 100.704—SPECIAL LOCAL REGULATIONS; MARINE EVENTS WITHIN THE CAPTAIN OF THE PORT

CHARLESTON—Continued
[Datum NAD 1983]

Date/time

Event/sponsor

Location

Regulated area

Time (Approximate): 4

p.m.to 9 p.m. Boats.

Affairs.

Charleston Parade of

Sponsor: City of Charles-
ton, SC Office of Cultural

Charleston, SC ..................

Location: Charleston harbor, South Carolina, from An-
chorage A through Shutes Folly, Horse Reach, Hog
Island Reach, Town Creek Lower Reach, Ashley
River, and finishing at City Marina.

§100.713 [Removed]

m 4. Remove § 100.713.
Dated: April 17, 2020.

J.W. Reed,

Captain, U.S. Coast Guard, Captain of the
Port, Charleston.

[FR Doc. 2020-08709 Filed 6-1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0124]

RIN 1625-AA08

Special Local Regulations; Recurring

Marine Events in the Lake Michigan
Captain of the Port Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is updating
its recurring special local regulations for
marine events located within the
Captain of the Port Lake Michigan zone.
This rule reorganizes five separate
regulations of a similar nature currently
listed in the Code of Federal Regulations
into a single regulation, makes minor
formatting changes for consistency,
moves six existing events into this
regulation, updates the dates listed for
events, and lists these regulations in
table form.

DATES: This rule is effective July 2,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020-
0124 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Kyle Weitzell,
Waterways Management Division,
Sector Lake Michigan, U.S. Coast Guard;

telephone 414-747-7148, email
Kyle.W.Weitzell@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On March 19, 2020, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled ““Special
Local Regulations; Recurring Marine
Events in the Lake Michigan Captain of
the Port Zone” (85 FR 15745). There we
stated why we issued the NPRM, and
invited comments on our proposed
regulatory action to revise special local
regulations regarding recurring marine
events within the Captain of the Port
Lake Michigan (COTP) zone. During the
comment period that ended April 20,
2020, we received no comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that the likely
combination of recreactional vessels,
commercial vessels, and an unknown
number of spectators in close proximity
to these various recurring marine events
in and on the navigable waters of the
United States pose a extra or unusual
hazards to the safety of life on those
waters. Therefore, the COTP has
established special local regulations
around the event locations listed in this
rule to help miniminze risks to safety of
life during these events. This rule
consolidates and makes minor
formatting updates to existing
regulations.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
March 19, 2020. There are no changes

in the regulatory text of this rule from
the proposed rule in the NPRM.

This rule reorganizes five separate
regulations of a similar nature currently
listed in the Code of Federal Regulations
(CFR) into a single regulation, makes
minor formatting changes for
consistency, moves six existing events
into this regulation, updates the dates
listed for events, and lists these
regulations in table form.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of these special local
regulations. These regulations will be in
effect only during the recurring marine
events listed in this regulations for
which the COTP has determined pose
risks to the safety of life on waters of the
United States. The size, location, and
duration of these regulations will be
limited to the extent necessary to
minimize these risks. Moreover, the
COTP will make advance notice of the
enforcement of these regulations
through the Local Notice to Mariners
and/or Broacast Notice to Mariners. This
regulation also provides a means for


https://www.regulations.gov
https://www.regulations.gov
mailto:Kyle.W.Weitzell@uscg.mil

33548

Federal Register/Vol.

85, No. 106/ Tuesday, June 2, 2020/Rules and Regulations

anyone needing to transit through or
within a regulated area to seek
permission from the COTP.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the regulated
areas listed in this regulation may be
small entities, for the reasons stated in
section V.A above, this rule will not
have a significant economic impact on
any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG—FAIR (1-888-734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
involves the consolidation of and minor
formatting changes for five existing
special local regulations. It is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Memorandum for Record for
Categorically Excluded Actions
supporting this determination is
available in the docket. For instructions

on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Revise § 100.903 to read as follows:

§100.903 Recurring marine events in the
Lake Michigan Captain of the Port Zone.

(a) General. (1) The regulations in this
section, along with the regulations of
§100.901, apply to the marine events
listed in table 1 to this section.

(2) The regulations in this section will
be enforced for the duration of each
event, on or about the dates indicated.
Notice of the exact dates and times of
the effective period of the regulations in
this section with respect to each event,
the location of the regulated area, and
details concerning of the event will be
made public by publication in the Local
Notices to Mariners and/or Broadcast
Notice to Mariners over VHF-FM radio.

(3) The dates and times of these
events are subject to change. In the
event of a change to these events, the
Coast Guard will publish a Notice of
Enforcement with the exact dates and
times that the regulated area will be
enforced.

(4) Sponsors of events listed in table
1 to § this section are still required to
submit applications for marine event
permits in accordance with § 100.15.

(b) Special Local Regulations. (1) No
vessel may enter, transit through, or
anchor within the regulated area of any
event listed in table 1 to this section
which has been advertised in
accordance with paragraph (a)(2) above
without the permission of the Coast
Guard Patrol Commander.

(2) Vessel operators desiring to enter
or operate within the regulated area
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shall contact the Goast Guard Patrol
Commander to obtain permission to do
so. Vessel operators given permission to

area must comply with all directions
given to them by the Coast Guard Patrol
Commander.

enter or operate within the regulated

TABLE 1 TO § 100.903

(3) All geographic coordinates in table
1 to this section are North American
Datum of 1983 (NAD 83).

Event

Sector Lake Michigan special local regulations

Date

(1) Harborfest Dragon Boat Race ..

(2) Summer in the City Waterski
Show.

(8) Celebrate
Show.

Americafest  Ski

(4) Grand Haven Coast Guard Fes-
tival.

(5) Milwaukee Venetian Boat Pa-
rade.

(6) Milwaukee Open Water Swim ...

(7) Sister Bay Marinafest Ski Show

(8) Milwaukee Harborfest Boat Pa-
rade.

(9) Milwaukee River Challenge

South Haven, MI: All waters of the Black River, within an area bound
by the following coordinates:
42°24.227" N, 086°16.683" W, then southeast to
42°24.210" N, 086°16.667" W, then northeast to
42°24.320" N, 086°16.442" W, then northwest to
42°24.337’ N, 086°16.457” W, then returning to the point of origin
Green Bay, WI: All waters of the Fox River from the Main Street
Bridge to the West Walnut Street Bridge between coordinates:
44°31.089" N, 088°00.904" W, then southwest to
44°30.900" N, 088°01.091" W
Green Bay, WI: All waters of the Fox River from the West Walnut
Street Bridge to the mouth of the East River between coordinates:
44°30.912" N, 088°01.100" W, then northeast to
44°31.337’ N, 088°00.640" W
Grand Haven, MI: All waters of the Grand River, within an area
bound by the following coordinates:
43°04.000" N, 086°14.200" W, then east to
43°03.933 N, 086°14.067" W, then south to
43°03.750" N, 086°14.167" W, then west to
43°03.800" N, 086°14.283" W, then returning to the point of origin
Milwaukee, WI: All waters of Lake Michigan within the Milwaukee
Harbor and the Milwaukee River from McKinley Marina, along the
Veteran’s Park shoreline, to the Milwaukee Art Museum between
coordinates:
43°02.066" N, 087°52.966" W, then southwest to
43°02.483" N, 087°53.683" W, then south to
43°02.366" N, 087°53.700" W
Milwaukee, WI: All waters of the Milwaukee River from the con-
fluence with the Kinnickinnic River to the 1-794 Bridge between co-
ordinates:
43°01.532" N, 087°54.182" W, then northwest to
43°02.154’ N, 087°54.597" W
Sister Bay, WI: All waters of Sister Bay within an 800 foot radius of
the following coordinates:
45°11.585" N, 087°07.392" W
Milwaukee, WI: All waters of the Milwaukee River from the North Hol-
ton Street Bridge to the confluence with the Kinnickinnic River be-
tween coordinates:
43°03.284’ N, 087°54.267" W, then south to
43°01.524’ N, 087°54.173' W and
All water of the Kinnickinnic River from the confluence with the Mil-
waukee River to the Municipal Mooring Basin between coordinates:
43°01.524’ N, 087°54.173" W, then south to
43°00.829" N, 087°54.075" W
Milwaukee, WI: All waters of the Milwaukee River from the con-
fluence with the Menomonee River and the East Pleasant Street
Bridge between coordinates:
43°01.915" N, 087°54.627" W, then north to
43°03.095" N, 087°54.468" W and
All waters of the Menomonee River from the North 25th Street Bridge
to the confluence with the Milwaukee River between coordinates:
43°01.957" N, 087°56.682" W, then east to
43°01.915" N, 087°54.627" W

2 days; in mid-to-late June.

Each Wednesday of July and Au-
gust.

1 day; on or around July 4.

2 weeks; in late July and/or early
August.

—_

day; the third Saturday of Au-
gust.

—_

day; the first or second Saturday
of August.

—_

day; the last week of August or
first week of September.

—_

day; the first or second weekend
of September.

—_

day; the third Saturday of Sep-
tember.




33550

Federal Register/Vol. 85, No. 106/ Tuesday, June 2, 2020/Rules and Regulations

Event

Marine safety unit Chicago special local regulations

Date

(10) Chinatown Chamber of Com-
merce Dragon Boat Race.

(11) Southland Regatta

nates:

Chicago, IL: All waters of the South Branch of the Chicago River
from the West 18th Street Bridge to the Amtrak Bridge between co-
ordinates:

41°51.467" N, 087°38.100" W, then southwest to
41°51.333" N, 087°38.217" W

Blue Island, IL: All waters of the Calumet Sag Channel from the
South Halstead Street Bridge to the Crawford Avenue Bridge be-
tween coordinates:

41°39.450" N, 087°38.483" W, then southwest to
41°39.083" N, 087°43.483" W and

All waters of the Little Calumet River from the Ashland Avenue
Bridge to the junction of the Calumet Sag Channel between coordi-

41°39.117" N, 087°39.633" W, then northeast to
41°39.374’ N, 087°39.001" W

2 days; The second Friday and
Saturday of July.

2 days; the first Sunday of Novem-
ber and the Saturday prior to it.

§§100.906, 100.907, 100.909, and 100.910
[Removed]
m 3. Remove §§ 100.906, 100.907,
100.909, and 100.910

Dated: May 5, 2020.
T.J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2020-09878 Filed 6-1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117

[Docket No. USCG-2017-0108]

RIN 1625-AA09

Drawbridge Operation Regulation;

Tombigbee River, Near Jackson,
Alabama

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is changing
the operating schedule that governs the
Norfolk Southern Railroad (NSRR)
vertical lift bridge across the Tombigbee
River, mile 89.9, near Jackson, between
Washington and Clarke Counties,
Alabama. This rule moves the current
onsite bridge tender control station to a
geographically remote centralized
control point located in Decatur, AL.
DATES: This rule is effective July 2,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov. Type USCG—
2017-0108 in the “SEARCH” box and
click “SEARCH.” Click on Open Docket
Folder on the line associated with this
rulemaking.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this
rulemaking, call or email Mr. Doug
Blakemore, Eighth Coast Guard District
Bridge Administrator; telephone (504)
671-2128, email Douglas.A.Blakemore@
uscg.mil.

SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security

FR Federal Register

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking
(Advance, Supplemental)

NSRR Norfolk Southern Railroad

§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The NSRR vertical lift bridge is
maintained in the open to vessel
position except when trains need to
pass or when maintenance is performed.
This bridge has a 44.09” above normal
pool elevation vertical clearance in the
closed to vessel position and a vertical
clearance of 73" above normal pool
elevation when raised to its maximum
height. The bridge has a 300" horizontal
clearance. This bridge is located on a
major commercial waterway used
primarily by tugs, tows and barges. The
drawbridge is regulated under 33 CFR
117.5 and opens on signal.

NSRR has developed a system of
closed circuit cameras (CCTV), infrared
sensors, VHF and landline
communications, positive train control
dispatch, programmable logic control,
display monitors, vessel identification
systems and procedures that allow a
remote operator to perform all
assignments of an onsite drawtender.

In December 2016 NSRR requested to
operate the Tombigbee River bridge
from a remote NSRR location in
Decatur, AL. NSRR informed the Coast

Guard that the bridge would operate
under the following conditions.

(1) The draw would be maintained in
the fully open to navigation position for
vessels at all times, except during
periods when it would be closed for the
passage of rail traffic or to perform
periodic maintenance authorized in
accordance with the regulations.

(2) The draw would be remotely
operated by the drawtender located at
Norfolk Southern’s drawbridge in
Decatur, Alabama. The estimated
duration that the bridge would
remained closed for the passage of rail
traffic would be 10 to 15 minutes per
operation.

(3) When a train approached the
bridge, the drawtender would initiate
the bridge closing warning signal,
consisting of radio calls via VHF-FM-
channels 13 and 16 and activation of
flashing red warning lights at each end
of the span. The radio calls would be
broadcast at five (5) minutes prior to
bridge closing and at two (2) minutes
prior to bridge closing. Photoelectric
(infrared) boat detectors would monitor
the waterway beneath the bridge for the
presence of vessels.

(4) The drawtender would
continuously monitor waterway traffic
in the area using closed-circuit cameras
mounted on the bridge. The draw would
only be closed if the drawtender’s visual
inspection indicated that the channel
was clear and there were no vessels
transiting in the area. The drawtender
would maintain constant surveillance of
the navigation channel to ensure that no
conflict with maritime traffic existed.
Additionally, the draw would not be
closed if the S11 bascule bridge that is
located immediately west of the railroad
bridge was in the open-to-navigation
position. If two or more closed-circuit
cameras were to become inoperable or if
there was inclement weather, the draw
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would only be operated by a drawtender
located on site at the bridge.

(5) At the end of the two-minute
warning period, if no vessels were
detected by the drawtender, the draw
closing sequence would automatically
proceed.

(6) Upon passage of the train, the
draw would be returned to the fully
open-to-navigation position to allow
marine traffic to pass. The warning
lights would continue to flash red until
the draw was returned to the fully open-
to-navigation position at which time
they would deactivate.

(7) After the passage of each train, the
draw would be returned to its fully
open-to-navigation position.

(8) To request openings of the draw
when the bascule span was in the
closed-to-navigation position, mariners
would be required to contact Norfolk
Southern Railway via VHF-FM channel
13 or by telephone at the number
displayed on the signs posted at the
bridge.

(9) The draw would be operated
locally if:

(i) Communication became lost
between the drawbridge and the
drawtender in Decatur, Alabama;

(ii) More than two closed-circuit
cameras were not working;

(iii) The marine radio became
inoperable;

(iv) Weather conditions warrant; or

(v) Ordered by the Coast Guard.

On July 12, 2017, the Coast Guard
published a notice of proposed
rulemaking (NPRM) entitled
“Drawbridge Operation Regulation;
Tombigbee River, near Jackson,
Alabama” in the Federal Register at 82
FR 32157. In that NPRM we stated that
the District Commander could authorize
a drawbridge to operate under an
automated system or from a remote
location. This NPRM proposed changing
the drawbridge regulation on this bridge
to allow the bridge to be remotely
operated at a NSRR location in Decatur,
AL. There was little discussion of the
proposed rule.

During the comment period that
ended September 11, 2017 the Coast
Guard received three comments. Two
were from vessel operators and one was
from a union representing maintenance
employees. All three entities opposed
the rule change.

The Coast Guard considered these
comments and on March 14, 2018
informed NSRR that the Coast Guard
did not have sufficient information to
address the above public concerns and
thus could not finalize the proposed
rule. This letter is in the docket.

On December 18, 2018 the Coast
Guard visited the NSRR bridge control

center in Decatur, Alabama to view their

camera displays, communications
systems and automated information
systems (AIS) associated with their
bridge remote operations.

In February 2019 NSRR provided the
Coast Guard with documentation that
addressed the following: Bridge
demographics, Tombigbee River
demographics, waterway safety,
emergency response, vessel navigation
assessments, remote operation system
capabilities, maintenance capabilities,
bridge casualty information, operational
requirements and operating procedures.

After reviewing all NSRR information
and public comments the Coast Guard
has verified, to the extent of its
authority and jurisdiction that NSRR
has the capabilities to operate the bridge
remotely.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority 33 U.S.C. 499. The
Eighth Coast Guard District Commander
has determined that this change to the
operating schedule of the NSRR vertical
lift bridge across the Tombigbee River,
mile 89.9 to allow the bridge to be
operated from the remote location is
reasonable. The purpose of this rule is
to allow NSRR to operate the bridge
from a NSRR location in Decatur, AL
and meet the reasonable needs of
vessels that use the Tombigbee River.

IV. Discussion of Comments, Changes
and the Final Rule

There were 3 comments submitted on
our NPRM published on July 12, 2017.
Two comments came from vessel
operators on the Tombigbee River. One
comment was provided by a labor union
representing maintenance employees.
There were a total of 14 concerns
addressed in the three comments. All
three commenters were against
relocating the bridge tender to a remote
location.

To address these concerns the Coast
Guard separated the above comments
into three general concerns: Removing
the bridge tender would create
significant delays to opening the bridge
to vessel traffic, removing the bridge
tender would create unsafe navigation
conditions, and other general concerns.
Below is the Coast Guard’s evaluation
for each of these areas.

Removing the bridge tender will not
create unreasonable delays to opening
the bridge to vessel traffic. Since the
current onsite bridge tender does not
perform routine maintenance or make
bridge repairs, there will be no added
time to maintain the bridge or respond
to an outage or emergency. Emergency
repairs and routine maintenance are

conducted by NSRR bridge and building
personnel who are located at the site of
the bridge. NSRR procedures require
that emergency response personnel
arrive at the bridge within 1-2 hours of
notification. If there is a failure to the
bridge, NSRR will secure the bridge in
the open to vessel position until the
bridge is repaired.

Additionally locating the bridge
tender in a remote location should not
create added delays because of
simultaneous bridge operations. The
NSRR bridge tender, located in Decatur,
AL will control three bridges located on
Lake Pontchartrain, LA, the Tombigbee
River, AL and the Tennessee River, AL.
The Tombigbee River bridge closes to
vessel traffic 8 times each day. The
Tennessee River bridge is maintained in
the closed to vessel position and opens
to vessel traffic 7 times each day. The
Lake Pontchartrain bridge is maintained
in the open to vessel position and closes
to vessel traffic 12 times each day. This
equates to 27 bridge openings or
closings (movements) per day which
can be reasonably controlled by one
bridge tender.

Processing simultaneous requests for
bridge openings should also not create
unreasonable delays. NSRR
simultaneous operations procedures
state that the bridge tender open and
close one bridge at a time. The cycle
time to open and close each NSRR
bridge is about 8 minutes. Vessels, if 3rd
in the queue to open, could be delayed
by 24 minutes. The Coast Guard does
not consider this to be unreasonable.

Dispatching a bridge tender to the
Tombigbee River bridge because of a
remote operation system failure or
inclement weather will also not delay
vessels. NSRR procedures require the
bridge to be secured in the open to
vessel traffic position if inclement
weather prevents the remote bridge
tender from operating the bridge or if
there are failures to remote sensors at
the Tombigbee River bridge. In this
scenario NSRR will dispatch a bridge
tender to the bridge; however, since the
bridge is secured in the open to vessel
traffic position, there will be no added
vessel delays.

This rule will not create unsafe
navigation conditions.

As stated above there are on average
27 bridge movements for the three
bridges controlled by the bridge tender
in Decatur, AL. These bridge
movements can be safely processed by
a single bridge tender.

NSRR has installed sensors that
monitor the channel for vessels or other
obstructions. These channel sensors are
interlocked with the bridge control
system to prevent or halt bridge
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operations while a vessel is in the
channel.

Communication failures are addressed
in NSRR procedures. If there are failures
to both channel 13 and 16 radios, then
NSRR will secure the bridge in the open
to vessel traffic position until both
radios are repaired. NSRR procedures
require that a bridge tender be
dispatched to the bridge if
communications become severed with
vessels.

NSRR has additionally installed an
automatic identification system (AIS)
that tracks and identifies vessels
equipped with AIS equipment. This
provides the bridge tender with a tool to
identify vessels on the Tombigbee River
before they arrive at the bridge.

There were other general concerns
brought by the commenters that have
been addressed by the Coast Guard or
did not fall under Coast Guard
authority.

One commenter stated that they could
not address the NSRR request because it
was not included in the docket. As
stated in the Background Information
and Regulatory History section of this
final rule, the Coast Guard notified
NSRR on March 14, 2018 that there was
insufficient information to address
public concerns and thus the Coast
Guard could not finalize the proposed
rule. This letter is in the docket. NSRR
addressed this Coast Guard letter and
provided the Coast Guard with a formal
proposal that included information on
bridge demographics, waterway
demographics, emergency response,
maintenance, navigation assessments,
bridge structural history, rail safety,
control system compatibility, remote
system components and requirements,
operations requirements, waterway
safety and bridge tender procedures.
This information is not included in the
docket because it contains NSRR
company confidential information. The
Coast Guard has reviewed these
documents and has determined that
they sufficiently address the concerns
brought by the commenters.

One commenter stated that NSRR
would prioritize rail traffic over vessel
traffic. There is no data to support this
statement. There have been no reports
that this bridge has not or did not
operate according to Coast Guard
regulations.

One commenter stated concern that
there would be no on site presence to
keep trespassers off the bridge or
remove debris from the bridge. These
concerns have been sent to NSRR. The
Coast Guard did not address this
because it does not fall under Coast
Guard jurisdiction.

One commenter stated that this rule
change would terminate jobs and had no
correlation to railroad efficiency. These
concerns have been sent to NSRR. The
Coast Guard did not address this
because it does not fall under Coast
Guard jurisdiction.

After considering all of the comments
we received, the Coast Guard believes
that changing the operating schedule
that governs the Norfolk Southern
Railroad (NSRR) vertical lift bridge
across the Tombigbee River, mile 89.9,
near Jackson, between Washington and
Clarke Counties, AL by moving the
current onsite bridge tender control
station to a geographically remote bridge
control center located in Decatur, AL
will provide for the reasonable needs of
navigation and can be performed safely.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive Orders, and we discuss First
Amendment rights of protesters.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, it has not
been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the ability that vessels will
be able to transit under the bridge given
advance notice and the bridge will open
in case of an emergency. We believe this
change to the drawbridge operation
regulations at 33 CFR 117.5 will meet
the reasonable needs of navigation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.

The Coast Guard received no comments
from the Small Business Administration
on this rule. The Coast Guard certifies
under 5 U.S.C. 605(b) that this rule will
not have a significant economic impact
on a substantial number of small
entities.

While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section V.A above, this rule
will not have a significant economic
impact on any vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
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because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—-01 and
Commandant Instruction M16475.1D,
which guides the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f), and
have made a determination that this
action is one of a category of actions
which do not individually or
cumulatively have a significant effect on
the human environment. This rule
simply promulgates the operating
regulations or procedures for
drawbridges. This action is categorically
excluded from further review, under
figure 2—1, paragraph (32)(e), of the
Instruction.

A Record of Environmental
Consideration and a Memorandum for
the Record are not required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and Department of Homeland Security
Delegation No. 0170.1.

m 2. Revise §117.118 to read as follows:

§117.118 Tombigbee River.

(a) The draw of the Meridian and
Bigbee Railroad (MNBR) vertical lift
span bridge across the Tombigbee River,
mile 128.6 (Black Warrior Tombigbee
(BWT) Waterway mile 173.6), at
Naheola, shall operate as follows:

(1) The draw shall be maintained in
the fully open-to-navigation position for
vessels at all times, except during
periods when it is closed for the passage
of rail traffic.

(2) When a train approaches the
bridge, it will stop and a crewmember
from the train will observe the waterway
for approaching vessels. If vessels are
observed approaching the bridge, they
will be allowed to pass prior to lowering
the bridge. The crewmember will then
announce via radiotelephone on VHF—
FM channel 16 that the bridge is
preparing to be lowered. If, after two
minutes, no response has been received,
the crewmember will initiate the
lowering sequence.

(3) After the train has completely
passed over the bridge, the crewmember
will initiate the raising sequence. When
the bridge is in the fully open-to-
navigation position, the crewmember
will announce via radiotelephone on
VHF-FM channel 16 that the bridge is
in the fully open-to-navigation position.

(4) To request openings of the bridge
when the lift span is in the closed-to-
navigation position, mariners may
contact the MNBR via VHF-FM channel
16 or by telephone at 205-654-4364.

(b) The draw of the Norfolk Southern
Railroad (NSRR) Vertical Lift Bridge
across the Tombigbee River, mile 89.9,
near Jackson, Washington and Clarke
Counties, Alabama shall be operated as
follows:

(1) The draw shall be kept in the
open-to-vessel position, except during
periods when it will close for the
passage of rail traffic or to perform
periodic maintenance authorized in
accordance with subpart A of this part.

(2) When a train approaches the
bridge, the draw tender will initiate the
bridge closing warning signal,
consisting of radio calls via VHF-FM
channels 13 and 16 and activation of
flashing red warning lights at each end
of the span. The radio calls will be
broadcast at five (5) minutes prior to
bridge closing and at two (2) minutes
prior to bridge closing. At the end of the
two-minute warning period, if there are
no vessels passing beneath the bridge or
there have been no requests to pass
beneath the bridge then the draw will

automatically close. Upon passage of the
train, the draw will return to the open-
to-vessel position. The warning lights
will continue to flash red until the draw
is completely opened.

(3) The draw shall be remotely
operated by the draw tender at Norfolk
Southern Railroad’s bridge control
center in Decatur, Alabama. Closed
Circuit TVs, infrared detectors and an
Automatic Identification System have
been installed at the bridge. Vessels can
contact the NSRR draw tender via VHF—
FM channel 13 or by telephone at the
number displayed on the signs posted at
the bridge to request an opening of the
draw when the vertical lift span is in the
closed-to-vessel position.

(4) NSRR will immediately provide an
on-site bridge tender if:

(i) Any component of the remote
operations system fails and prevents the
remote operator from being able to
visually identify vessels, communicate
with vessels, detect vessels immediately
underneath the bridge or visually
identify trains approaching the bridge.

(ii) Anytime NSRR cannot meet
Federal Railway Administration (FRA)
or any other government agency safety
requirements.

(iii) Anytime that the NSRR
procedures or equipment to close or
open the bridge listed in paragraph
(b)(2) of this section fail.

(iv) When weather reaches a point
where the remote draw tender cannot
visually identify a vessel from the
remote location.

(v) At the direction of the District
Commander.

Dated: May 4, 2020.
John P. Nadeau,

Rear Admiral, U.S. Coast Guard, Commander,
Eighth Coast Guard District.

[FR Doc. 2020-09853 Filed 6—-1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2020-0125]
RIN 1625-AA00

Safety Zones; Annual Events

Requiring Safety Zones in the Captain
of the Port Lake Michigan Zone

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is updating
the rules that regulate vessel traffic and
control navigation on portions of
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waterways in the Captain of the Port
Lake Michigan zone during events that
will introduce safety concerns to life
and property on the navigable waters of
the United States. This rule reorganizes
the table listing existing safety zones
into four separate tables organized by
the State in which the safety zone
occurs, makes minor formatting changes
for consistency, updates the dates listed
for some events, consolidates one safety
zone, and removes six safety zones that
are no longer necessary.

DATES: This rule is effective July 2,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG—2020—
0125 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Kyle Weitzell,
Waterways Management Division,
Sector Lake Michigan, U.S. Coast Guard;
telephone 414-747-7148, email
Kyle.W.Weitzell@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

On March 19, 2020, the Coast Guard
published a notice of proposed
rulemaking (NPRM) titled “Safety
Zones; Annual Events Requiring Safety
Zones in the Captain of the Port Zone
Lake Michigan Zone” (85 FR 15749).
There we stated why we issued the
NPRM, and invited comments on our
proposed regulatory action to revise
existing safety zones within the Captain
of the Port Lake Michigan (COTP) zone.
During the comment period that ended
April 20, 2020, we received no
comments.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that potential hazards
associated with the events exist and
these safety zones have been established
to protect safety of life and property for
the maritime public and event
participants from the hazards associated
with these events. This rule

consolidates and makes minor
formatting updates to existing
regulations.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
March 19, 2020. There are no changes
in the regulatory text of this rule from
the proposed rule in the NPRM.

This rule reorganizes the table listing
existing safety zones into four separate
tables organized by the State in which
the safety zone occurs, makes minor
formatting changes for consistency,
updates the dates listed for some events,
consolidates one safety zone, and
removes six safety zones that are no
longer necessary.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of these safety zones. These
regulations will be in effect only during
the events listed in this regulations for
which the COTP has determined pose
risks to the safety of life and property
for the maritime public and event
participants. The size, location, and
duration of these regulations will be
limited to the extent necessary to
minimize these risks. Moreover, the
COTP will make advance notice of the
enforcement of these regulations
through the Local Notice to Mariners
and/or Broacast Notice to Mariners. This
regulation also provides a means for
anyone needing to transit through or
within a published safety zone to seek
permission from the COTP.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
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effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969(42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves the
consolidation and making formatting
changes of existing safety zones. It is
categorically excluded from further
review under paragraph L60(a) of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration

supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 165.929 to read as follows:

§165.929 Safety Zones; annual events
requiring safety zones in the Captain of the
Port Lake Michigan Zone.

(a) Regulations. The following
regulations apply to the safety zones
listed in Tables 1 through 4 of this
section.

(1) The general regulations in
§165.23.

(2) All vessels must obtain permission
from the Captain of the Port (COTP)
Lake Michigan or his or her designated
representative to enter, move within, or
exit a safety zone established in this
section when the safety zone is
enforced. Vessels and persons granted
permission to enter one of the safety
zones listed in this section must obey all
lawful orders or directions of the COTP
Lake Michigan or his or her designated
representative. Upon being hailed by the
U.S. Coast Guard by siren, radio,
flashing light or other means, the

operator of a vessel must proceed as
directed.

(3) The enforcement dates and times
for each of the safety zones listed in
Tables 1 through 4 of this section are
subject to change, but the duration of
enforcement would remain the same, or
nearly the same, as stated in Tables 1
through 4 of this section. In the event of
a change, the COTP Lake Michigan will
provide notice to the public by
publishing a Notice of Enforcement in
the Federal Register, as well as, issuing
a Broadcast Notice to Mariners.

(b) Definitions. The following
definitions apply to this section:

(1) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer designated by
the COTP Lake Michigan to monitor a
safety zone, permit entry into a safety
zone, give legally enforceable orders to
persons or vessels within a safety zone,
and take other actions authorized by the
COTP Lake Michigan.

(2) Public Vessel means a vessel that
is owned, chartered, or operated by the
United States, or by a State or political
subdivision thereof.

(3) Rain date refers to an alternate
date and/or time in which the safety
zone would be enforced in the event of
inclement weather.

(c) Suspension of enforcement. The
COTP Lake Michigan may suspend
enforcement of any of these zones
earlier than listed in this section.
Should the COTP Lake Michigan
suspend any of these zones earlier than
the listed duration in this section, he or
she may make the public aware of this
suspension by Broadcast Notice to
Mariners and/or on-scene notice by his
or her designated representative.

(d) Exemption. Public Vessels, as
defined in paragraph (b) of this section,
are exempt from the requirements in
this section.

(e) Waiver. For any vessel, the COTP
Lake Michigan or his or her designated
representative may waive any of the
requirements of this section upon
finding that operational conditions or
other circumstances are such that
application of this section is
unnecessary or impractical for the
purposes of safety or security.

TABLE 1 TO § 165.929—SAFETY ZONES IN THE STATE OF ILLINOIS

Event

Location

Enforcement date 2

(1) Cochrane Cup

Blue Island, IL. All waters of the Calumet Saganashkee Channel from
the South Halstead Street Bridge at 41°39.442" N, 087°38.474" W;
to the Crawford Avenue Bridge at 41°39.078" N, 087°43.127" W;
and the Little Calumet River from the Ashland Avenue Bridge at
41°39.098" N, 087°39.626" W; to the junction of the Calumet
Saganashkee Channel at 41°39.373" N, 087°39.026" W.

1 day—The first Saturday of May;
6:30 a.m. to 5 p.m.
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TABLE 1 TO § 165.929—SAFETY ZONES IN THE STATE OF ILLINOIS—Continued

Event

Location

Enforcement date 2

(2) Thunder on the Fox

(3) Start of the Chicago to Mack-
inac Race.

(4) Taste of Chicago Fireworks

(5) Evanston Fourth of July Fire-
works.

(6) Glencoe Fourth of July Celebra-
tion Fireworks.

(7) Lakeshore Country Club Inde-
pendence Day Fireworks.

(8) Joliet Independence Day Cele-
bration Fireworks.

(9) Shore Acres Country Club Inde-
pendence Day Fireworks.

(10) Independence Day Fireworks ..

(11) Joliet Waterway Daze Fire-
works.

(12) Chicago Venetian Night Fire-
works.

(13) Chicago Match Cup Race

(14) Ottawa Riverfest Fireworks

(15) North Point Marina Venetian
Festival Fireworks.

(16) Chicago Air and Water Show ..

(17) Fireworks Display

(18) Venetian Night Parade

(19) Corn Festival Fireworks ...........

Elgin, IL. All waters of the Fox River from the Kimball Street Bridge,
located at approximate position 42°02.499" N, 088°17.367" W, then
1,250 yards north to a line crossing the river perpendicularly run-
ning through position 42°03.101" N, 088°17.461" W.

Chicago, IL. All waters of Lake Michigan in the vicinity of the Chicago
Harbor Entrance at Chicago, IL, within a rectangle that is bounded
by a line drawn from 41°53.251 N, 087°35.393 W; then east to
41°53.251 N, 087°34.352 W; then south to 41°52.459 N,
087°34.364 W; then west to 41°52.459 N, 087°35.393 W; then
north back to the point of origin.

Chicago, IL. All waters of Monroe Harbor and Lake Michigan bound-
ed by a line drawn from 41°53.380" N, 087°35.978” W; then south-
east to 41°53.247" N, 087°35.434" W; then south to 41°52.809" N,
087°35.434" W; then southwest to 41°52.453" N, 087°36.611" W;
then north to 41°53.247" N, 087°36.573" W; then northeast return-
ing to the point of origin.

Evanston, IL. All waters of Lake Michigan, in the vicinity of Centen-
nial Park Beach, within the arc of a circle with a 500-foot radius
from the fireworks launch site located in position 42°02.933" N,
087°40.350" W.

Glencoe, IL. All waters of Lake Michigan in the vicinity of Lake Front
Park, within the arc of a circle with a 1,000-foot radius from a
barge in position 42°08.404" N, 087°44.930" W.

Glencoe, IL. All waters of Lake Michigan within the arc of a circle
with a 600-foot radius from a center point fireworks launch site in
approximate position 42°09.130" N, 087°45.530" W.

Joliet, IL. All waters of the Des Plains River, at mile 288, within the
arc of a circle with a 500-foot radius from the fireworks launch site
located in position 41°31.522" N, 088°05.244" W.

Lake Bluff, IL. All waters of Lake Michigan within the arc of a circle
with a 600-foot radius from approximate position 42°17.847" N,
087°49.837" W.

Wilmette, IL. All waters of Lake Michigan and the North Shore Chan-
nel within the arc of a circle with a 1,000-foot radius from the fire-
works launch site located at approximate center position
42°04.674’ N, 087°40.856" W.

Joliet, IL. All waters of the Des Plaines River, at mile 287.5, within
the arc of a circle with a 300-foot radius from the fireworks launch
site located in position 41°31.250” N, 088°05.283" W.

Chicago, IL. All waters of Monroe Harbor and all waters of Lake
Michigan bounded by a line drawn from 41°53.050" N, 087°36.600
W; then east to 41°53.050" N, 087°36.350" W; then south to
41°52.450° N, 087°36.350° W; then west to 41°52.450" N,
087°36.617” W; then north returning to the point of origin.

Chicago, IL. All waters of Chicago Harbor in the vicinity of Navy Pier
and the Chicago Harbor break wall bounded by coordinates begin-
ning at 41°53.617" N, 087°35.433" W; then south to 41°53.400" N,
087°35.433" W; then west to 41°53.400" N, 087°35.917" W; then
north to 41°53.617" N, 087°35.917” W; then back to point of origin.

Ottawa, IL. All waters of the lllinois River, at mile 239.7, within the
arc of a circle with a 300-foot radius from the fireworks launch site
located in position 41°20.483" N, 088°51.333" W.

Winthrop Harbor, IL. All waters of Lake Michigan within the arc of a
circle with a 1,000-foot radius from the fireworks launch site lo-
cated in position 42°28.917 N, 087°47.933" W.

Chicago, IL. All waters and adjacent shoreline of Lake Michigan and
Chicago Harbor bounded by a line drawn from 41°55.900" N at the
shoreline, then east to 41°55.900" N, 087°37.200" W, then south-
east to 41°54.000" N, 087°36.000" W, then southwestward to the
northeast corner of the Jardine Water Filtration Plant, then due
west to the shore.

Winnetka, IL. All waters of Lake Michigan within the arc of a circle
with a 900-foot radius from a center point barge located in approxi-
mate position 42°06.402" N, 087°43.115” W.

Chicago, IL. All waters of Lake Michigan, in the vicinity of Navy Pier,
bounded by coordinates beginning at 41°53.771" N, 087°35.815
W; and then south to 41°53.367" N, 087°35.814" W; then west to
41°53.363' N, 087°36.587" W; then north to 41°53.770" N,
087°36.601" W; then east back to the point of origin.

Morris, IL. All waters of the lllinois River within a 560-foot radius from
approximate launch position at 41°21.173" N, 088°25.101" W.

3 days—Friday, Saturday, and
Sunday of the third weekend in
June; 10 am. to 7 p.m. each
day.

2 days—Either the third or fourth
weekend of June; 8 am. to 6
p.m. each day.

1 day—On or around
p.m. to 11 p.m.

July 4; 9

1 day—On or around
p.m.to 11 p.m..

July 4; 9

1 day—On or around
p.m. to 11 p.m.

July 4; 9

1 day—On or around
p.m. to 11 p.m.

July 4; 9

1 day—On or around
p.m. to 11 p.m.

July 4; 9

1 day—On or around
p.m. to 11 p.m.

July 4; 9

1 day—On or around July 4; 8:30

p.m. to 10:15 p.m.

2 days—Friday and Saturday of
the third weekend of July; 9
p.m. to 11 p.m. each day.

1 day—Saturday of the last week-
end of July; 9 p.m. to 11 p.m.

6 days—During the first two weeks
of August; 8 a.m. to 8 p.m.

1 day—The first Sunday of Au-
gust; 9 p.m. to 11 p.m.

1 day—The second Saturday of
August; 9 p.m. to 11 p.m.

4 days—Mid-August; 8:30 a.m. to
5p.m.

1 day—Third Saturday of August;
9:15 p.m. to 10:30 p.m.

1 day—Last Saturday of August;
6:30 p.m. to 9:30 p.m.

1 day—The first Saturday of Octo-
ber; 8:15 p.m. to 9:15 p.m.
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TABLE 1 TO § 165.929—SAFETY ZONES IN THE STATE OF ILLINOIS—Continued

Event

Location

Enforcement date 2

(20) Magnificent
Display.

Mile Fireworks

(21) New Year’s Eve Fireworks

Chicago, IL. All waters and adjacent shoreline of the Chicago River
bounded by the arc of the circle with a 210-foot radius from the
fireworks launch site with its center in approximate position of
41°53.350" N, 087°37.400" W.

Chicago, IL. All waters of Monroe Harbor and Lake Michigan within
the arc of a circle with a 1,000-foot radius from the fireworks
launch site located on a barge in approximate position 41°52.683’
N, 087°36.617" W.

1 day—The third weekend in No-
vember; sunset to termination of
display.

1 day—December 31; 11 p.m. to
January 1 at 1 a.m.

1 All coordinates listed in Table 1 of this section reference Datum NAD 1983.
2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change.

TABLE 2 TO § 165.929—SAFETY ZONES IN THE STATE OF INDIANA

Event

Location

Enforcement date and time 2

(1) Gary Air and Water Show

(2) Town of Dune Acres Independ-
ence Day Fireworks.

(3) Gary Fourth of July Fireworks ...

(4) Town of Porter Fireworks Dis-
play.

(5) Michigan City Summerfest Fire-
works.

(6) Hammond Marina Venetian
Night Fireworks.

(7) Super Boat Grand Prix

Gary, IN. All waters of Lake Michigan bounded by a line drawn from
41°37.217" N, 087°16.763" W; then east along the shoreline to
41°37.413" N, 087°13.822" W; then north to 41°38.017" N,
087°13.877" W; then southwest to 41°37.805" N, 087°16.767" W;
then south returning to the point of origin.

Dune Acres, IN. All waters of Lake Michigan within the arc of a circle
with a 700-foot radius from the fireworks launch site located in po-
sition 41°39.303" N, 087°05.239" W.

Gary, IN. All waters of Lake Michigan, approximately 2.5 miles east
of Gary Harbor, within the arc of a circle with a 500-foot radius
from the fireworks launch site located in position 41°37.322" N,
087°14.509" W.

Porter, IN. All waters of Lake Michigan within the arc of a circle with
a 1,000-foot radius from the fireworks launch site located in center
position 41°39.927” N, 087°03.933" W.

Michigan City, IN. All waters of Michigan City Harbor and Lake Michi-
gan within the arc of a circle with a 1,000-foot radius from the fire-
works launch site located in position 41°43.700" N, 086°54.617" W.

Hammond, IN. All waters of Hammond Marina and Lake Michigan
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 41°41.883" N, 087°30.717" W.

Michigan City, IN. All waters of Lake Michigan bounded by a rec-
tangle drawn from 41°43.655" N, 086°54.550” W; then northeast to
41°44.808" N, 086°51.293" W, then northwest to 41°45.195" N,
086°51.757" W; then southwest to 41°44.063" N, 086°54.873" W;
then southeast returning to the point of origin.

5 days—During the first two weeks
of July; 8:30 a.m. to 5 p.m.

1 day—On or around July 4; 8:45
p.m. to 10:30 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 8:45
p.m. to 9:30 p.m.

1 day—Sunday of the second
complete weekend of July; 8:30
p.m. to 10:30 p.m.

1 day—The first Saturday of Au-
gust; 9 p.m. to 11 p.m.

1 day—The first Sunday of Au-
gust; 9 a.m. to 4 p.m. Rain date:
The first Saturday of August; 9
a.m. to 4 p.m.

1 All coordinates listed in Table 2 of this section reference Datum NAD 1983.
2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change.

TABLE 3 TO § 165.929—SAFETY ZONES IN THE STATE OF MICHIGAN

Event

Location

Enforcement date and time 2

(1) Michigan Aerospace Challenge
Sport Rocket Launch.

(2) Tulip Time Festival Fireworks ...

(3) Spring Lake Heritage Festival
Fireworks.

(4) Elberta Solstice Festival

(5) World War Il Beach Invasion
Re-enactment.

Muskegon, MI. All waters of Muskegon Lake, near the West Michigan
Dock and Market Corp facility, within the arc of a circle with a
1,500-yard radius from the rocket launch site located in position
43°14.018" N, 086°15.585" W.

Holland, MI. All waters of Lake Macatawa, near Kollen Park, within
the arc of a circle with a 1,000-foot radius from the fireworks
launch site in approximate center position 42°47.496" N,
086°07.348" W.

Spring Lake, MI. All waters of the Grand River within the arc of a cir-
cle with a 700-foot radius from a barge in center position
43°04.375" N, 086°12.401" W.

Elberta, MI. All waters of Betsie Lake within the arc of a circle with a
500-foot radius from the fireworks launch site located in approxi-
mate center position 44°37.607" N, 086°13.977" W.

St. Joseph, MI. All waters of Lake Michigan in the vicinity of Tiscornia
Park in St. Joseph, MI beginning at 42°06.918" N, 086°29.421" W;
then west/northwest along the north breakwater to 42°06.980" N,
086°29.682" W; then northwest 100 yards to 42°07.018" N,
086°29.728" W; then northeast 2,243 yards to 42°07.831" N,
086°28.721" W; then southeast to the shoreline at 42°07.646" N,
086°28.457" W; then southwest along the shoreline to the point of
origin.

—_

day—The last Saturday of April;
8 a.m. to 4 p.m.

—_

day—The first Saturday of May;
9:30 p.m. to 11:30 p.m. Rain
date: The first Friday of May;
9:30 p.m. to 11:30 p.m.

day—The third Saturday of
June; 9 p.m. to 11 p.m.

—_

—_

day—The last Saturday of June;
9 p.m. to 11 p.m.

—_

day—The last Saturday of June;
8 a.m. to 2 p.m.
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TABLE 3 TO § 165.929—SAFETY ZONES IN THE STATE OF MICHIGAN—Continued
Event Location Enforcement date and time 2
(6) Frankfort Independence Day | Frankfort, MI. All waters of Lake Michigan and Frankfort Harbor, | 1 day—On or around July 4; 9
Fireworks. bounded by a line drawn from 44°38.100" N, 086°14.826" W; then p.m.to 11 p.m.

(7) Grand Haven Jaycees Annual
Fourth of July Fireworks.

(8) Celebration Freedom Fireworks

(9) Van Andel Fireworks Show

(10) Freedom Festival Fireworks ....

(11) Manistee Independence Day
Fireworks.

(12) City of Menominee 4th of July
Celebration Fireworks.

(13) White Lake Independence Day
Fireworks.

(14) Muskegon Summer Celebra-
tion July Fourth Fireworks.

(15) New Buffalo Business Associa-
tion Fireworks.

(16) Pentwater July Third Fireworks
(17) Saugatuck Independence Day
Fireworks.

(18) South Haven Fourth of July
Fireworks.

(19) St. Joseph Fourth of July Fire-
works.

(20) Venetian Festival Fireworks ....

(21) Grand Haven Coast Guard
Festival Fireworks.

(22) Saugatuck Venetian
Fireworks.

Night

(23) Waterfront Festival Fireworks ..

(24) New Buffalo Ship and Shore
Fireworks.

(25) Pentwater Homecoming Fire-
works.

south to 44°37.613" N, 086°14.802" W; then west to 44°37.613" N,
086°15.263" W; then north to 44°38.094" N, 086°15.263" W; then
east returning to the point of origin.

Grand Haven, MI. All waters of the Grand River within the arc of a
circle with a 800-foot radius from the fireworks launch site located
on the west bank of the Grand River in position 43°3.908" N,
086°14.240" W.

Holland, MI. All waters of Lake Macatawa in the vicinity of Kollen
Park within the arc of a circle with a 2,000-foot radius of a center
launch position at 42°47.440" N, 086°07.621" W.

Holland, MI. All waters of Lake Michigan and the Holland Channel
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in approximate position 42°46.351" N,
086°12.710" W.

Ludington, MI. All waters of Lake Michigan and Ludington Harbor
within the arc of a circle with a 800-foot radius from the fireworks
launch site located in position 43°57.171” N, 086°27.718" W.

Manistee, MI. All waters of Lake Michigan, in the vicinity of the First
Street Beach, within the arc of a circle with a 1,000-foot radius
from the fireworks launch site located in position 44°14.854" N,
086°20.757" W.

Menominee, MI. All waters of Green Bay, in the vicinity of Menom-
inee Marina, within the arc of a circle with a 900-foot radius from a
center position at 45°06.417" N, 087°36.024" W.

Montague, MI. All waters of White Lake within the arc of a circle with
an 800-foot radius from a center position at 43°24.621" N,
086°21.463" W.

Muskegon, MI. All waters of Muskegon Lake, in the vicinity of
Hartshorn Municipal Marina, within the arc of a circle with a 700-
foot radius from a center position at 43°14.039” N, 086°15.793" W.

New Buffalo, MI. All waters of Lake Michigan and New Buffalo Har-
bor within the arc of a circle with a 800-foot radius from the fire-
works launch site located in position 41°48.153" N, 086°44.823" W.

Pentwater, MI. All waters of Lake Michigan and the Pentwater Chan-
nel within the arc of a circle with a 1,000-foot radius from the fire-
works launch site located in position 43°46.942" N, 086°26.625" W.

Saugatuck, MI. All waters of Kalamazoo Lake within the arc of a cir-
cle with a 500-foot radius from the fireworks launch site in center
position 42°39.074’ N, 086°12.285" W.

South Haven, MI. All waters of Lake Michigan and the Black River
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in center position 42°24.125" N, 086°17.179" W.

St. Joseph, MI. All waters of Lake Michigan and the St. Joseph River
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site in position 42°06.867” N, 086°29.463" W.

St. Joseph, MI. All waters of Lake Michigan and the St. Joseph River,
near the east end of the south pier, within the arc of a circle with a
1,000-foot radius from the fireworks launch site located in position
42°06.800" N, 086°29.250" W.

Grand Haven, MI. All waters of the Grand River within the arc of a
circle with an 800-foot radius from the fireworks launch site located
on the west bank of the Grand River in position 43°03.907" N,
086°14.247" W.

Saugatuck, MI. All waters of Kalamazoo Lake within the arc of a cir-
cle with a 500-foot radius from the fireworks launch site located on
a barge in position 42°39.073" N, 086°12.285” W.

Menominee, MI. All waters of Green Bay, in the vicinity of Menom-
inee Marina, within the arc of a circle with a 1,000-foot radius from
a center position at 45°06.447" N, 087°35.991” W.

New Buffalo, MI. All waters of Lake Michigan and New Buffalo Har-
bor within the arc of a circle with a 800-foot radius from the fire-
works launch site located in position 41°48.150" N, 086°44.817" W.

Pentwater, MI. All waters of Lake Michigan and the Pentwater Chan-
nel within the arc of a circle with a 1,000-foot radius from the fire-
works launch site located in position 43°46.942" N, 086°26.633" W.

—_

—_

—_

—_

day—On or around July 4; 9
p.m. to 11:30 p.m.

day—On or around July 4; 10
p.m. to 11:59 p.m.

day—On or around July 4; 9
p.m.to 11 p.m.

day—On or around July 4; 9
p.m. to 11 p.m.

day—On or around July 4; 9
p.m. to 11 p.m.

day—On or around July 4; 9
p.m.to 11 p.m.

day—On or around July 4; 9:30
p.m. to 11:30 p.m.

day—On or around July 4; 9
p.m.to 11 p.m.

day—On or around July 4; 9:30
p.m. to 11:15 p.m.

day—On or around July 4; 9
p.m. to 11 p.m.

day—On or around July 4; 9
p.m. to 11 p.m.

day—On or around July 4; 9:30
p.m. to 11:30 p.m.

day—On or around July 4; 9
p.m. to 11 p.m.

day—Saturday of the third com-
plete weekend of July; 9 p.m. to
11 p.m.

day—The last week of July or
the first week of August; 9 p.m.
to 11 p.m.

day—The last Saturday of July;
9 p.m. to 11 p.m.

day—On or around August 3; 9
p.m. to 11 p.m.

day—On or around August 10;
9:30 p.m. to 11:15 p.m.

day—The Saturday following the
second Thursday of August; 9
p.m. to 11 p.m.

1 All coordinates listed in Table 3 of this section reference Datum NAD 1983.
2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change.
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TABLE 4 TO § 165.929—SAFETY ZONES IN THE STATE OF WISCONSIN

Event

Location

Enforcement date 2

(1) Fireworks at Pier Wisconsin

(2) Events at Lakeshore State Park
and/or Henry Maier Festival Park.

(3) Operations at Marinette Marine

(4) Public Fireworks Display

(5) St. Patrick’s Day Fireworks

(6) Rockets for Schools Rocket

Launch.

(7) Celebrate De Pere Fireworks ....

(8) International Bayfest ..................

(9) Sheboygan Harborfest
works.

Fire-

(10) Harborfest Music and Family
Festival.

(11) Ephraim Fireworks ...................

(12) Olde Ellison Bay Days Fire-
works.

(13) Fish Creek Independence

(14) Gills Rock Fireworks ................

(15) Fire over the Fox Fireworks ....

(16) Kenosha Independence Day
Fireworks.

(17) Holiday Celebration Fireworks

Milwaukee, WI. All waters of Milwaukee Harbor, including Lakeshore
Inlet and the marina at Pier Wisconsin, within the arc of a circle
with a 300-foot radius from the fireworks launch site on Pier Wis-
consin located at approximate position 43°02.178" N, 087°53.625
W.

Milwaukee, WI. All waters of Lake Michigan within Milwaukee Harbor,
including the Harbor Island Lagoon, enclosed by a line connecting
the following points: 43°02.000" N, 087°53.883" W; then south to
43°01.733" N, 087°53.883° W; then east to 43°01.733" N,
087°53.417” W; then north to 43°02.000" N, 087°53.417" W; then
west to the point of origin..

Marinette, WI. All waters of the Menominee River between the High-
way 41 Bridge and the Ogden Street Bridge from coordinates:
45°06.186" N, 087°37.592" W; then southeast to 45°05.760" N,
087°35.883" W.

Green Bay, WI. All waters of the Fox River in the vicinity of the Main
Street and Walnut Street Bridge within an area bounded by the fol-
lowing coordinates; 44°31.211” N, 088°00.833" W; then southwest
along the river bank to 44°30.944’ N, 088°01.159” W; then south-
east to 44°30.890" N, 088°01.016" W; then northeast along the
river bank to 44°31.074’ N, 088°00.866" W; then northwest return-
ing to the point of origin.

Manitowoc, WI. All waters of the Manitowoc River within the arc of a
circle with a 250-foot radius from a center point launch position at
44°05.492" N, 087°39.332" W.

Sheboygan, WI. All waters of Lake Michigan and Sheboygan Harbor,
near the Sheboygan South Pier, within the arc of a circle with a
1,500-yard radius from the rocket launch site located with its center
in position 43°44.914’ N, 087°41.869" W.

De Pere, WI. All waters of the Fox River, near Voyageur Park, within
the arc of a circle with a 500-foot radius from the fireworks launch
site located in position 44°27.167" N, 088°03.833" W.

Green Bay, WI. All waters of the Fox River, near the Western Lime
Company 1.13 miles above the head of the Fox River, within the
arc of a circle with a 1,000-foot radius from the fireworks launch
site located in position 44°31.408" N, 088°00.710" W.

Sheboygan, WI. All waters of Lake Michigan and Sheboygan Harbor
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 43°44.914" N, 087°41.897" W.

Racine, WI. All waters of Lake Michigan and Racine Harbor, near the
Racine Launch Basin Entrance Light, within the arc of a circle with
a 200-foot radius from the fireworks launch site located in position
42°43.722" N, 087°46.673" W.

Ephraim, WI. All waters of Eagle Harbor and Lake Michigan within
the arc of a circle with a 750-foot radius from the fireworks launch
site located on a barge in position 45°09.304" N, 087°10.844" W.

Ellison Bay, WI. All waters of Green Bay, in the vicinity of Ellison Bay
Wisconsin, within the arc of a circle with a 400-foot radius from the
fireworks launch site located on a barge in approximate center po-
sition 45°15.595” N, 087°05.043" W.

Fish Creek, WI. All waters of Green Bay, in the vicinity of Fish Creek
Harbor, within the arc of a circle with a 1,000-foot radius from the
fireworks launch site located on a barge in position 45°07.867" N,
087°14.617" W.

Gills Rock, WI. All waters of Green Bay near Gills Rock, WI within a
1,000-foot radius of the launch vessel in approximate position at
45°17.470" N, 087°01.728" W.

Green Bay, WI. All waters of the Fox River including the mouth of the
East River from the Canadian National Railroad Bridge in approxi-
mate position 44°31.467" N, 088°00.633" W then southwest to the
Main St. Bridge in approximate position 44°31.102" N, 088°00.963"
W.

Kenosha, WI. All waters of Lake Michigan and Kenosha Harbor with-
in the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 42°35.283" N, 087°48.450" W.

Kewaunee, WI. All waters of Kewaunee Harbor and Lake Michigan
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 44°27.481" N, 087°29.735" W.

Dates and times will be issued by
Notice of Enforcement and
Broadcast Notice to Mariners.

Dates and times will be issued by
Notice of Enforcement and
Broadcast Notice to Mariners.

Dates and times will be issued by
Notice of Enforcement and
Broadcast Notice to Mariners.

1 day—On or around March 15;
11:50 a.m. to 12:30 p.m.

1 day—The third Saturday of
March; 5:30 p.m. to 7 p.m.

—_

day—The first Saturday of May;
8 a.m.to 5 p.m.

—_

day—The Saturday or Sunday
before Memorial Day; 8:30 p.m.
to 10 p.m.

1 day—The second Friday of
June; 9 p.m. to 11 p.m.

1 day—On or around June 15;
8:45 p.m. to 10:45 p.m.

2 days—Friday and Saturday of
the third complete weekend of
June; 9 p.m. to 11 p.m. each
day.

1 day—The third Saturday of
June; 9 p.m. to 11 p.m.

1 day—The fourth Saturday of
June; 9 p.m. to 10 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 8:30
p.m. to 10:30 p.m.

1 day—On or around July 4; 9
p.m.to 11 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 8:30
p.m. to 10:30 p.m.
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TABLE 4 TO § 165.929—SAFETY ZONES IN THE STATE OF WISCONSIN—Continued

Event

Location

Enforcement date 2

(18) Manitowoc Independence Day
Fireworks.

(19) Marinette Fourth of July Cele-
bration Fireworks.

(20) City of Menasha 4th of July
Fireworks.

(21) U.S. Bank Fireworks ................

(22) Neenah Fireworks

(23) Fourthfest of Greater Racine
Fireworks.

(24) Sheboygan Fourth of July
Celebration Fireworks.

(25) Sturgeon Bay Independence
Day Fireworks.

(26) Annual Trout Festival Fire-

works.

(27) Marinette Logging and Herit-
age Festival Fireworks.

(28) Bay View Lions Club South
Shore Frolics Fireworks.

(29) Milwaukee Air and Water

Show.

(30) Port Washington Fish Day
Fireworks.

(31) Miesfeld’s Lakeshore Weekend
Fireworks.

(32) EAA Airventure

(33) Roma Lodge ltalian Festival
Fireworks.

(34) Port Washington Maritime Her-
itage Festival Fireworks.

Manitowoc, WI. All waters of Lake Michigan and Manitowoc Harbor,
in the vicinity of south breakwater, within the arc of a circle with a
1,000-foot radius from the fireworks launch site located in position
44°05.395" N, 087°38.751" W.

Marinette, WI. All waters of the Menominee River, in the vicinity of
Stephenson Island, within the arc of a circle with a 900-foot radius
from the fireworks launch site in center position 45°6.232" N,
087°37.757" W.

Menasha, WI. All waters of Lake Winnebago and the Fox River within
the arc of a circle with an 800-foot radius from the fireworks launch
site located in center position 44°12.017” N, 088°25.904" W.

Milwaukee, WI. All waters and adjacent shoreline of Milwaukee Har-
bor, in the vicinity of Veteran’s Park, within the arc of a circle with
a 1,200-foot radius from the center of the fireworks launch site
which is located on a barge in approximate position 43°02.362" N,
087°53.485" W.

Neenah, WI. All waters of Lake Winnebago within a 700-foot radius
of an approximate launch position at 44°11.126" N, 088°26.941” W.

Racine, WI. All waters of Racine Harbor and Lake Michigan within
the arc of a circle with a 900-foot radius from a center point posi-
tion at 42°44.259" N, 087°46.635" W.

Sheboygan, WI. All waters of Lake Michigan and Sheboygan Harbor,
in the vicinity of the south pier, within the arc of a circle with a
1,000-foot radius from the fireworks launch site located in position
43°44.917" N, 087°41.850" W.

Sturgeon Bay, WI. All waters of Sturgeon Bay, in the vicinity of Sun-
set Park, within the arc of a circle with a 1,000-foot radius from the
fireworks launch site located on a barge in position 44°50.562" N,
087°23.411" W.

Kewaunee, WI. All waters of Kewaunee Harbor and Lake Michigan
within the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 44°27.493" N, 087°29.750" W.

Marinette, WI. All waters of the Menominee River, in the vicinity of
Stephenson Island, within the arc of a circle with a 900-foot radius
from the fireworks launch site in position 45°06.232" N, 087°37.757’
W.

Milwaukee, WI. All waters of Lake Michigan and Milwaukee Harbor,
in the vicinity of South Shore Yacht Club, within the arc of a circle
with a 900-foot radius from the fireworks launch site in position
42°59.658" N, 087°52.808" W.

Milwaukee, WI. All waters of Lake Michigan in the vicinity of McKinley
Park and Bradford Beach located within an area that is approxi-
mately 5,000 yards by 1,500 yards. The area will be bounded by
the points beginning at 43°02.455" N, 087°52.880" W; then south-
east to 43°02.230" N, 087°52.061” W; then northeast to 43°04.451"
N, 087°50.503" W; then northwest to 43°04.738" N, 087°51.445" W;
then southwest to 43°02.848" N, 087°52.772" W; then returning to
the point of origin.

Port Washington, WI. All waters of Port Washington Harbor and Lake
Michigan, in the vicinity of the WE Energies coal dock, within the
arc of a circle with a 1,000-foot radius from the fireworks launch
site located in position 43°23.117” N, 087°51.900" W.

Sheboygan, WI. All waters of Lake Michigan and Sheboygan Harbor
within an 800-foot radius from the fireworks launch site located at
the south pier in approximate position 43°44.917" N, 087°41.967’
W.

Oshkosh, WI. All waters of Lake Winnebago in the vicinity of Willow
Harbor within an area bounded by a line connecting the following
coordinates: Beginning at 43°56.822" N, 088°29.904” W; then north
approximately 5,100 feet to 43°57.653" N, 088°29.904" W, then
east approximately 2,300 feet to 43°57.653" N, 088°29.374" W;
then south to shore at 43°56.933" N, 088°29.374" W; then south-
west along the shoreline to 43°56.822" N, 088°29.564" W; then
west returning to the point of origin.

Racine, WI. All waters of Lake Michigan and Racine Harbor within
the arc of a circle with a 1,000-foot radius from the fireworks
launch site located in position 42°44.067° N, 087°46.333" W.

Port Washington, WI. All waters of Port Washington Harbor and Lake
Michigan, in the vicinity of the WE Energies coal dock, within the
arc of a circle with a 1,000-foot radius from the fireworks launch
site located in position 43°23.117" N, 087°51.900" W.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 9
p.m.to 11 p.m.

1 day—On or around July 4; 9
p.m. to 10:30 p.m.

1 day—On or around July 4; 8:30
p.m.to 11 p.m.

1 day—On or around July 4; 8:45
p.m. to 10:30 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

1 day—On or around July 4; 9
p.m. to 11 p.m.

—_

day—Friday of the second com-
plete weekend of July; 9 p.m. to
11 p.m.

1 day—On or around July 13; 9
p.m. to 11 p.m.

3 days—Friday, Saturday, and
Sunday of the second or third
weekend of July; 9 p.m. to 11
p.m. each day.

3 days—Third weekend in July; 8
a.m. to 5 p.m.

1 day—The third Saturday of July;
9 p.m. to 11 p.m.

1 day—On or around July 29; 9
p.m. to 10:30 p.m.

7 days—The last complete week
of July, beginning Monday and
ending Sunday; 8 a.m. to 8 p.m.
each day.

2 days—Friday and Saturday of
the last complete weekend of
July; 9 p.m. to 11 p.m.

1 day—Saturday of the last com-
plete weekend of July or the
second weekend of August; 9
p.m.to 11 p.m.
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TABLE 4 TO § 165.929—SAFETY ZONES IN THE STATE OF WISCONSIN—Continued

Event

Location

Enforcement date 2

(35) Sturgeon Bay Yacht Club
Evening on the Bay Fireworks.

(36) Algoma Shanty Days Fire-
works.

(37) Sister Bay Marinafest Fire-
works. the

(38) ISAF Nations Cup Grand Final

Fireworks Display.

(39) Downtown Milwaukee Fire-
works.

launch site
087°25.900" W.
Sister Bay, WI. All waters of Sister Bay within an 800-foot radius of
launch vessel in approximate position 45°11.585 N,
087°07.392" W.
Sheboygan, WI. All waters of Lake Michigan and Sheboygan Harbor,
in the vicinity of the south pier in Sheboygan, Wisconsin, within a
500-foot radius from the fireworks launch site located on land in
position 43°44.917" N, 087°41.850" W.
Milwaukee, WI. All waters of the Milwaukee River in the vicinity of the
State Street Bridge within the arc of a circle with a 300-foot radius
from a center point fireworks launch site in approximate position
43°02.559" N, 087°54.749" W.

Sturgeon Bay, WI. All waters of Sturgeon Bay within the arc of a cir-
cle with a 500-foot radius from the fireworks launch site located on
a barge in approximate position 44°49.297" N, 087°21.447" W.

Algoma, WI. All waters of Lake Michigan and Algoma Harbor within
the arc of a circle with a 1,000-foot radius from the fireworks

position of 44°36.400" N,

located in a center

—_

day—The first Saturday of Au-
gust; 8:30 p.m. to 10:30 p.m.

—_

day—Sunday of the second
complete weekend of August; 9
p.m. to 11 p.m.

—_

day—On or around September 3
and 4; 8:15 p.m. to 10 p.m.

—_

day—On or around September
13; 7:45 p.m. to 8:45 p.m.

—_

day—The third Thursday of No-
vember; 6 p.m. to 8 p.m.

1 All coordinates listed in Table 4 of this section reference Datum NAD 1983.
2 As noted in paragraph (a)(3) of this section, the enforcement dates and times for each of the listed safety zones are subject to change.

§165.935 [Removed]
m 3. Remove § 165.935.
Dated: May 5, 2020.

T. J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2020-09877 Filed 6-1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard
33 CFR Part 165
[Docket Number USCG-2020-0037]

RIN 1625-AA00

Safety Zones; Coast Guard Sector
Ohio Valley Annual and Recurring
Safety Zones Update

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is amending
and updating its safety zones
regulations for annual events that take
place in the Coast Guard Sector Ohio
Valley area. This action is necessary to
update the current list of recurring
safety zones with revisions, additional
events, and removal of events that no
longer take place in Sector Ohio Valley.
This regulation restricts vessel traffic
from the safety zones during the events
unless authorized by the Captain of the
Port Sector Ohio Valley or a designated
representative.

DATES: This rule is effective June 2,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0037 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Petty Officer Riley Jackson, Sector
Ohio Valley, U.S. Coast Guard;
telephone (502) 779-5347, email
Riley.S.Jackson@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port Sector Ohio
Valley

DHS Department of Homeland Security

FR Federal Register

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

AOR Area of Responsibility

II. Background Information and
Regulatory History

The Captain of the Port Sector Ohio
Valley (COTP) is amending 33 CFR
165.801 to update the table of annual
fireworks displays and other marine-
related events in Coast Guard Sector
Ohio Valley. These events include air
shows, fireworks displays, and other
marine related events requiring a
limited access area restricting vessel
traffic for safety purposes.

On February 14, 2020, the Coast
Guard published a notice of proposed
rulemaking (NPRM) titled “‘Safety
Zones; Coast Guard Sector Ohio Valley
Annual and Recurring Safety Zones
Update” (85 FR 8509). There we stated

why we issued the NPRM, and invited
comments on our proposed regulatory
action related to those recurring safety
zones. During the comment period that
ended on March 16, 2020, no comments
were received.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making it effective less than 30 days
after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable and
contrary to the public interest because
immediate action is necessary to
respond to the potential safety hazards
associated with these marine events.

IIL. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). Based on
the nature of these marine events, large
numbers of participants and spectators,
and event locations, the COTP has
determined that the events listed in this
rule could pose a risk to participants or
waterways users if the normal vessel
traffic were to interfere with the events.
Possible hazards include risks of injury
or death from near or actual contact
among participant vessels and
spectators or mariners traversing
through the regulated area. This purpose
of this rule is to ensure the safety of all
waterway users, including event
participants and spectators, during the
scheduled events.

IV. Discussion of Comments, Changes,
and the Rule

As noted above, we received no
comments on our NPRM published
February 14, 2020. There are no changes
in the regulatory text of this rule from
the proposed rule on the NPRM.
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V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the safety zones. These
safety zones are limited in size and
duration, and are usually positioned
away from high vessel traffic areas.
Moreover, the Coast Guard would issue
a Broadcast Notice to Mariners via
VHF-FM marine channel 16 about the
zones, and the rule would allow vessels
to seek permission to enter the zones.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard received no comments
from the Small Business Administration
on this rulemaking. The Coast Guard
certifies under 5 U.S.C. 605(b) that this
rule will not have a significant
economic impact on a substantial
number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),

we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the

aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. It is categorically
excluded from further review under
paragraph L(60a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble. We
prepare a preliminary REC for these
types of field regulations because the
DHS Instruction Manual (and U.S. Coast
Guard Environmental Planning
Implementing Procedures) direct that a
REC be prepared for these specified
field regulations when certain
conditions apply—see L59(a), L60(a),
and L60(d).

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the

preamble, the U.S. Coast Guard amends
33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
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Department of Homeland Security Delegation

§165.801 Annual fireworks displays and

No. 0170.1. other events in the Eighth Coast Guard
m 2.In § 165.801, revise table 1 to read District requiring safety zones.
as follows: * * * * *
TABLE 1 OF § 165.801—SECTOR OHIO VALLEY ANNUAL AND RECURRING SAFETY ZONES
Date Sponsor/name Sector Ohio Valley lo- Safety zone

cation

1. 3 days—Third or
Fourth weekend in
April.

2. Multiple days—April
through November.
3. Multiple days—April
through November.
4. Multiple days—April
through November.
5. 1 day—First week in

May.
6. 3 days in May ..........

7. 1 day—One Friday
in May prior to Me-
morial Day.

8. 1 day—Saturday be-
fore Memorial Day.

9. 3 days in June .........

10. 1 day in June ........

11. 2 days—A week-
end in June.

12. 2 days—Second
Friday and Saturday
in June.

13. 1 day in June ........

14. 1 day—Second or
Third week of June.

15. 3 days—One of the
last three weekends
in June.

16. 1 day—One week-
end in June.

17. 1 day—Last week-
end in June or first
weekend in July.

18. 1 day—Last week-
end in June or First
weekend in July.

19. 1 day—Last week-
end in June or first
weekend in July.

20. 1 day—Last week
of June or first week
of July.

21. 1 day—Last week-
end in June or first
week in July.

22. 1 day—Last week
in June or first week
of July.

23. 1 day—Last week
in June or First week
in July.

24. 1 day—Weekend

before the 4th of July.

25. 1 day in July

Henderson Breakfast Lions Club Tri-Fest

Pittsburgh Pirates Season Fireworks

Cincinnati Reds Season Fireworks .................
Pittsburgh Riverhounds Season Fireworks ...

Belterra Park Gaming Fireworks ....................

U.S. Rowing Southeast Youth Championship
Regatta.

Live on the Levee Memorial Day Fireworks/
City of Charleston.

Venture Outdoors Festival

CMA Festival ......ccceeevciieeiire e

Cumberland River Compact/Nashville Splash
Bash.
Rice’s Landing Riverfest

City of Newport, KY/ltalianfest

Friends of the Festival, Inc./Riverbend Fes-
tival Fireworks.
TriState Pottery Festival Fireworks .................

Hadi Shrine/Evansville Freedom Festival Air
Show.

West Virginia Symphony Orchestra/Sym-
phony Sunday.
Riverview Park Independence Festival

City of Point Pleasant/Point Pleasant

Sternwheel Fireworks.
City of Aurora/Aurora Firecracker Festival

PUSH Beaver County/Beaver County Boom

Evansville Freedom Celebration/4th of July
Fireworks.

Newburgh Fireworks Display

Rising Sun Fireworks

Kentucky Dam Marine/Kentucky Dam Marina
Fireworks.

Town of Cumberland City/Lighting up the
Cumberlands.

Henderson, KY ...........

Pittsburgh, PA

Cincinnati, OH

Pittsburgh, PA

Cincinnati, OH

Oak Ridge, TN

Charleston, WV

Pittsburgh, PA

Nashville, TN

Nashville, TN ..............

Rice’s Landing, PA .....

Newport, KY

Chattanooga, TN
East Liverpool, OH

Evansville, IN

Charleston, WV

Louisville, KY ..............

Point Pleasant, WV ....

Aurora, IN

Beaver, PA

Evansville, IN

Newburgh, IN
Rising Sun, IN

Gilbertsville, KY

Cumberland City, TN

Ohio River, Miles 802.5-805.5 (Kentucky).

Allegheny River, Miles 0.2-0.9
vania).

Ohio River, Miles 470.1-470.4; extending 500
ft. from the State of Ohio shoreline (Ohio).
Monongahela River, Miles 0.22-0.77 (Penn-

sylvania).
Ohio River, Miles 460.0—462.0 (Ohio).

(Pennsyl-

Clinch River, Miles 48.5-52 (Tennessee).

Kanawha River, Mile 58.1-59.1 (West Vir-
ginia).

Allegheny River, Miles 0.0-0.25;
Monongahela River, Miles 0.0-0.25 (Penn-
sylvania).

Cumberland River, Miles 190.7-191.1 ex-
tending 100 feet from the left descending
bank (Tennessee).

Cumberland River, Miles 189.7-192.1 (Ten-
nessee).

Monongahela River, Miles 68.0-68.8 (Penn-
sylvania).

Ohio River, Miles 468.6-471.0 (Kentucky and
Ohio).

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).
Ohio River, Miles 42.5-45.0 (Ohio).

Ohio River, Miles 790.0-796.0 (Indiana).

Kanawha River, Miles 59.5-60.5 (West Vir-
ginia).
Ohio River, Miles 617.5-620.5 (Kentucky).

Ohio River, Miles 265.2-266.2, Kanawha
River Miles 0.0-0.5 (West Virginia).

Ohio River, Mile 496.7; 1400 ft. radius from
the Consolidated Grain Dock located along
the State of Indiana shoreline at (Indiana
and Kentucky).

Ohio River, Miles 25.2-25.6 (Pennsylvania).

Ohio River, Miles 790.0-796.0 (Indiana).

Ohio River, Miles 777.3—-778.3 (Indiana).

Ohio River, Miles 506.0-507.0 (Indiana).

350 foot radius, from the fireworks launch
site, on the entrance jetties at Kentucky
Dam Marina, on the Tennessee River at
Mile Marker 23 (Kentucky).

Cumberland River, Miles 103.0-105.5 (Ten-
nessee).
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Date Sponsor/name Sector Ohio Valley lo- Safety zone

cation

26. 1 day in July

27. 1 day in July

28. 1 day—July 3rd

29. 1 day—3rd or 4th
of July.

30. 1 day—3rd or 4th
of July.

31. 1 day—July 4th

32. 1 day in July

33. 1 day in July

34. 1 day—4th of July
(Rain date—July 5th).
35. 1 day—dJuly 4th

36. 1 day—July 4th .....

37. 1 day—week of
July 4th.

38. 1 day—First week
or weekend in July.

39. 1 day—week of
July 4th.

40. 1 day—First week
of July.

41. 1 day—First week
of July.

42. 1 day—First week-
end or week in July.

43. 1 day—First week
or weekend in July.

44. 1 day—First week
or weekend in July.

45. 1 day—First week
or weekend in July.

46. 1 day—First week
or weekend in July.

47. 1 day—First week
or weekend in July.

48. 1 day—One of the
first two weekends in
July.

49. 1 day— First Week
of July.

50. 1 day—First week
or weekend in July.
51. 1 day—First week
or weekend in July.
52. 1 day—During the
first week of July.
583. 1 day—During the
first week of July.
54. 1 day—During the
first week of July.
55. 1 day—During the
first week of July.
56. 1 day in July ..........
57. 1 day—During the
first two weeks of
July.

Chattanooga Presents/Pops on the River ......

Randy Boyd/Independence Celebration Fire-
works Display.

Moors Resort and Marina/Kentucky Lake Big
Bang.

City of Paducah, KY ...
City of Hickman, KY/Town of Hickman Fire-
works.

City of Knoxville/Knoxville Festival on the 4th
Nashville NCVC/Independence Celebration ...

Shoals Radio Group/Spirit of Freedom Fire-
works.

Monongahela Area Chamber of Commerce/
Monongahela 4th of July Celebration.

Cities of Cincinnati, OH and Newport, KY/July
4th Fireworks.

Wellsburg 4th of July Committee/Wellsburg
4th of July Freedom Celebration.

Wheeling Symphony fireworks

Summer Motions Inc./Summer Motion

Chester Fireworks

Toronto 4th of July Fireworks

Cincinnati Symphony Orchestra

Queen’s Landing Fireworks ........ccccccoceeeennenne

Gallia County Chamber of Commerce/Gallip-
olis River Recreation Festival.

Kindred Communications/Dawg Dazzle

Greenup City

Middleport Community Association

People for the Point Party in the Park ............

City of Bellevue, KY/Bellevue Beach Park
Concert Fireworks.

Pittsburgh 4th of July Celebration

City of Charleston/City of Charleston Inde-
pendence Day Celebration.

Portsmouth River Days ..........cccccceeiiiniiniiinene

Louisville Bats Baseball Club/Louisville Bats
Firework Show.

Waterfront Independence Festival/Louisville
Orchestra Waterfront 4th.

Celebration of the American Spirit Fireworks/
All American 4th of July.

Riverfront Independence Festival Fireworks ..

Grand Harbor Marina/Grand Harbor Marina
July 4th Celebration.
City of Maysville Fireworks

Chattanooga, TN

Knoxville, TN

Gilbertsville, KY

Paducah, KY

Hickman, KY

Knoxville, TN

Nashville, TN

Florence, AL

Monongahela, PA .......

Newport, KY

Wellsburg, WV

Wheeling, WV

Ashland, KY

Chester, WV

Toronto, OH

Cincinnati, OH

Greenup, KY

Gallipolis, OH

Huntington, WV

Greenup, KY

Middleport, OH

South Point, OH

Bellevue, KY ...............

Pittsburgh, PA

Charleston, WV

Portsmouth, OH

Louisville, KY ..............
Louisville, KY ..............

Owensboro, KY

New Albany, IN

Counce, TN

Maysville, KY ..............

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).

Tennessee River, Miles 625.0-628.0 (Ten-
nessee).

600 foot radius, from the fireworks launch
site, on the entrance jetty to Moors Resort
and Marina, on the Tennessee River at
mile marker 30.5. (Kentucky).

Ohio River, Miles 934.0-936.0; Tennessee
River, Miles 0.0-1.0 (Kentucky).

700 foot radius from GPS coordinate
36°34.5035 N, 089°11.919 W, in Hickman
Harbor located at mile marker 921.5 on the
Lower Mississippi River (Kentucky).

Tennessee River, Miles 646.3-648.7 (Ten-
nessee).

Cumberland River, Miles 189.7-192.3 (Ten-
nessee).

Tennessee River, Miles 254.5-257.4 (Ala-
bama).

Monongahela River,
(Pennsylvania).

Ohio River, Miles 469.6-470.2 (Kentucky and
Ohio).

Ohio River, Miles 73.5-74.5 (West Virginia).

Miles  032.0-033.0

Ohio River, Miles 90-92 (West Virginia).

Ohio River, Miles 322.1-323.1 (Kentucky).

Ohio River mile 42.0-44.0 (West Virginia).

Ohio River, Mile 58.2-58.8 (Ohio).

Ohio River, Miles 460.0-462.0 (Ohio).

Ohio River, Miles 339.3-340.3 (West Vir-
ginia).

Ohio River, Miles 269.5-270.5 (Ohio).

Ohio River, Miles 307.8-308.8 (West Vir-
ginia).

Ohio River, Miles 335.2-336.2 (Kentucky).

Ohio River, Miles 251.5-252.5 (Ohio).

Ohio River, Miles 317-318 (Ohio).

Ohio River, Miles 468.2-469.2 (Kentucky &
Ohio).

Ohio River, Miles 0.0-0.5, Allegheny River,
Miles 0.0-0.5, and Monongahela River,
Miles 0.0-0.5 (Pennsylvania).

Kanawha River, Miles 58.1-59.1 (West Vir-
ginia).

Ohio River, Miles 355.5-357.0 (Ohio).

Ohio River, Miles 602.0-605.0 (Kentucky).
Ohio River, Miles 602.0-605.0 (Kentucky).
Ohio River, Miles 754.0-760.0 (Kentucky).
Ohio River, Miles 606.5-609.6 (Indiana).

Tennessee-Tombigbee ~ Waterway, Miles

448.5-451.0 (Tennessee).
Ohio River, Miles 408-409 (Kentucky).
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TABLE 1 OF § 165.801—SECTOR OHIO VALLEY ANNUAL AND RECURRING SAFETY ZONES—Continued

Date

Sponsor/name

Sector Ohio Valley lo-
cation

Safety zone

58. 1 day—One of the
first two weekends in
July.

59. 1 day—Third Satur-
day in July.

60. 1 day—Third or
fourth week in July.

61. 1 day—Saturday
Third or Fourth full
week of July (Rain
date—following Sun-
day).

62. 2 days—One week-
end in July.
63. 1 Day in July .........
64. 1 day—Last week-
end in July or first
weekend in August.
65. 1 day—First week

of August.

66. 1 day—First week
in August.

67. 1 day—First or sec-
ond week of August.

68. 1 day—Second full
week of August.

69. 1 day—Second
Saturday in August.

70. 1 day—In the
Month of August.

71. 1 day—Third week
of August.

72. 1 day—One week-
end in August.

73. 1 day—One week-
end in August.

74. 1 day—The second
or third weekend of
August.

75. 1 day—last 2 week-
ends in August/first
week of September.

76. Sunday, Monday,
or Thursday from Au-
gust through Feb-
ruary.

77. 1 day—Labor Day

78. 1 day—one week-
end before Labor
Day.

79. 2 days—Sunday
before Labor Day
and Labor Day.

80. 1 day—Labor Day
or first week of Sep-
tember.

81. 1 day in September

82. 1 day—Second
weekend in Sep-
tember.

83. 3 days—Second or
third week in Sep-
tember.

84. 1 day—One week-
end in September.

Madison Regatta, Inc./Madison Regatta

Pittsburgh Irish Rowing Club/St. Brendan’s
Cup Currach Regatta.

Upper Ohio Valley Italian Heritage Festival/
Upper Ohio Valley ltalian Heritage Festival
Fireworks.

Oakmont Yacht Club/Oakmont Yacht Club
Fireworks.

Marietta Riverfront Roar Fireworks

Three Rivers Regatta

Fort Armstrong Folk Music Festival

Kittaning Folk Festival

Gliers Goetta Fest LLC

Bellaire All-American Days

PA FOB Fireworks Display ......ccccccccoeviviiieene

Guyasuta Days Festival/Borough of Sharps-
burg.

Pittsburgh Foundation/Bob O’Connor Cookie
Cruise.

Beaver River Regatta Fireworks

Parkersburg Homecoming Festival-Fireworks

Ravenswood River Festival ..........ccccoeeiinenn.
Green Turtle Bay Resort/Grand Rivers Ma-
rina Day.

Wheeling Dragon Boat Race

Pittsburgh Steelers Fireworks

Portsmouth Labor Day Fireworks/Hamburg
Fireworks.
Riverfest/Riverfest Inc

Cincinnati Bell, WEBN, and Proctor and

Gamble/Riverfest.

Labor Day Fireworks Show

Nashville Symphony/Concert Fireworks

City of Clarksville/Clarksville Riverfest ............

Wheeling Heritage Port Sternwheel Festival
Foundation/Wheeling Heritage Port
Sternwheel Festival.

Boomtown Days—Fireworks

Madison, IN

Pittsburgh, PA

Wheeling, WV

Oakmont, PA

Marietta, OH

Knoxville, TN

Kittanning, PA

Kittanning, PA

Newport, KY

Bellaire, OH

Pittsburgh, PA

Pittsburgh, PA

Pittsburgh, PA

Beaver, PA

Parkersburg, WV

Ravenswood, WV .......

Grand Rivers, KY

Wheeling, WV

Pittsburgh, PA

Portsmouth, OH

Nitro, WV

Cincinnati, OH

Marmet, WV

Nashville, TN

Clarksville, TN

Wheeling, WV

Nitro, WV

Ohio River, Miles 554.0-561.0 (Indiana).

Ohio River, Miles 7.0-9.0 (Pennsylvania).

Ohio River, Miles 90.0-90.5 (West Virginia).

Allegheny River, Miles 12.0-12.5 (Pennsyl-
vania).

Ohio River, Miles 171.6-172.6 (Ohio).

Tennessee River, Miles 642-653
nessee).

Allegheny River, Mile 45.1-45.5 (Pennsyl-
vania).

(Ten-

Allegheny River, Miles 44.0-46.0 (Pennsyl-
vania).
Ohio River, Miles 469.0-471.0.

Ohio River, Miles 93.5-94.5 (Ohio).

Allegheny River, Miles 0.8-1.0 (Pennsyl-
vania).

Allegheny River, Miles 005.5-006.0 (Pennsyl-
vania).

Ohio River, Mile 0.0-0.5 (Pennsylvania).
Ohio River, Miles 25.2-25.8 (Pennsylvania).

Ohio River, Miles 183.5-185.5 (West Vir-
ginia).
Ohio River, Miles 220-221 (West Virginia).

420 foot radius, from the fireworks launch
site, at the entrance to Green Turtle Bay
Resort, on the Cumberland River at mile
marker 31.5. (Kentucky).

Ohio River, Miles 90.4-91.5 (West Virginia).

Allegheny River, Miles 0.0-0.25, Ohio River,
Miles 0.0-0.1, Monongahela River, Miles
0.0-0.1. (Pennsylvania).

Ohio River, Mile 355.8-356.8 (Ohio).

Kanawha River, Miles 43.1-44.2 (West Vir-
ginia).

Ohio River, Miles 469.2-470.5 (Kentucky and
Ohio) and Licking River, Miles 0.0-3.0
(Kentucky).

Kanawha River, Miles 67.5-68 (West Vir-
ginia).

Cumberland River, Miles 190.1-192.3 (Ten-
nessee).

Cumberland River, Miles 124.5-127.0 (Ten-
nessee).

Ohio River, Miles 90.2-90.7 (West Virginia).

Kanawha River, Miles 43.1-44.2 (West Vir-
ginia).
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Sector Ohio Valley lo-
Date Sponsor/name cation Y Safety zone
85. 1 day—One week- | Ohio River Sternwheel Festival Committee | Marietta, OH ............... Ohio River, Miles 171.5-172.5 (Ohio).

end in September.

86. 1 day—One week-
end in September.

87. 1 day—One week-
end in September.

88. 1 day—Last two
weekends in Sep-
tember.

89. Multiple days—
September through
January.

90. 1 day—First three
weeks of October.

91. 1 day in October ...

92. 1 day—First two
weeks in October.
93. 1 day in October ...

94. 1 day in October ...

95. 1 day—One week-
end in October.

96. 2 days—One of the
last three weekends
in October.

97. 1 day—Friday be-
fore Thanksgiving.
98. 1 day—Friday be-
fore Thanksgiving.
99. 1 day—Friday be-
fore Thanksgiving.

100. 1 day—Friday be-
fore Thanksgiving.

101. 1 day in Novem-
ber.

102. 1 day—Third
week of November.
103. 1 day—December

31.
104. 7 days—Sched-
uled home games.

fireworks.
Tribute to the River

Aurora Fireworks

Cabana on the River

University of Pittsburgh Athletic Department/
University of Pittsburgh Fireworks.

Leukemia & Lymphoma Society/Light the
Night.

Leukemia and Lymphoma Society/Light the
Night Walk Fireworks.
Yeatman’s Fireworks

Outdoor Chattanooga/Swim the Suck

Chattajack

West Virginia Motor Car Festival

Monster Pumpkin Festival

Pittsburgh Downtown Partnership/Light Up
Night.

Kittanning Light Up Night Firework Display ....

Santa Spectacular/Light up Night

Monongahela Holiday Show

Friends of the Festival/Cheer at the Pier

Gallipolis in Lights .......ccceiiieiiiieiieeene

Pittsburgh Cultural Trust/Highmark First Night
Pittsburgh.

University of Tennessee/UT Football Fire-
works.

Point Pleasant, WV ....

Aurora, IN

Cincinnati, OH

Pittsburgh, PA

Pittsburgh, PA

Nashville, TN

Cincinnati, OH

Chattanooga, TN

Chattanooga, TN

Charleston, WV

Pittsburgh, PA

Pittsburgh, PA

Kittanning, PA

Pittsburgh, PA

Monongahela, PA

Chattanooga, TN

Gallipolis, OH

Pittsburgh, PA

Knoxville, TN

Ohio River, Miles 264.6-265.6 (West Vir-
ginia).
Ohio River, Mile 496.3—497.3 (Ohio).

Ohio River, Mile 483.2—-484.2 (Ohio).

Ohio River, Miles 0.0-0.1, Monongahela
River, Miles 0.0-0.1, Allegheny River, Miles
0.0-0.25 (Pennsylvania).

Ohio River, Mile 0.0-0.5, Allegheny River,
Mile 0.0-0.5, and Monongahela River, Mile
0.0-0.5 (Pennsylvania).

Cumberland River, Miles 189.7-192.1 (Ten-
nessee).

Ohio River, Miles 469.0-470.5 (Ohio).

Tennessee River, Miles 452.0-454.5 (Ten-
nessee).

Tennessee River, Miles 462.7-465.5 (Ten-
nessee).

Kanawha River, Miles 58-59 (West Virginia).

Allegheny River, Mile 0.0-0.25 (Pennsyl-
vania).
Allegheny River, Miles 0.0-1.0 (Pennsyl-

vania).

Allegheny River, Miles 44.5-45.5 (Pennsyl-
vania).

Ohio River, Mile 0.0-0.5, Allegheny River,
Mile 0.0-0.5, and Monongahela River, Mile
0.0-0.5 (Pennsylvania).

Ohio River, Miles 31.5-32.5 (Pennsylvania).

Tennessee River, Miles 462.7-465.2 (Ten-
nessee).

Ohio River, Miles 269.2—270 (Ohio).

Allegheny River, Miles 0.5-1.0
vania).

Tennessee River, Miles 645.6-648.3 (Ten-
nessee).

(Pennsyl-

* * * *

Dated: April 3, 2020.
A. M. Beach,

SECURITY
Coast Guard

Captain, U. S. Coast Guard, Captain of the

Port, Sector Ohio Valley.

[FR Doc. 2020-11418 Filed 6—1-20; 8:45 am]

BILLING CODE 9110-04-P

33 CFR Part 165

RIN 1625-AA00

DEPARTMENT OF HOMELAND

[Docket Number USCG-2020-0203]

Safety Zone; Pensacola Bay,
Pensacola Beach, FL

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is

establishing a temporary safety zone for
the navigable waters within 100 yards
from the pilings, work equipment, and
structures of the Pensacola Bay Bridge,
Pensacola Beach, FL. This temporary

safety zone is necessary to provide for
the safety of life and property on these
navigable waters during a bridge
construction project on the waterway.
Entry into or transiting in this zone is
prohibited to all vessels, mariners, and
persons unless specifically authorized
by the Captain of the Port Sector Mobile
(COTP) or a designated representative.

DATES: This rule is effective without
actual notice from June 2, 2020 through
8 a.m. on December 31, 2021. For
purposes of enforcement, actual notice
will be used from 8 a.m. on April 27,
2020 through June 2, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to http://
www.regulations.gov, type USCG—2020-
0203 in the “SEARCH” box and click
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“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Lieutenant Commander Kelley
Brown, Sector Mobile, Waterways
Management Division, U.S. Coast
Guard; telephone 251-441-5940, email
Kelley.M.Brown@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

BNM Broadcast Notice to Mariners

CFR Code of Federal Regulations

COTP Captain of the Port Sector Mobile
DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary final rule without prior
notice and opportunity to comment
pursuant to authority under section 4(a)
of the Administrative Procedure Act
(APA) (5 U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(3)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable and contrary to the public
interest. It is impracticable to publish an
NPRM because we must establish this
safety zone by April 27, 2020 and lack
sufficient time to provide a reasonable
comment period and then consider
those comments before issuing the rule.
It is also contrary to the public interest
as it would delay the safety measures
necessary to protect life and property
from the possible hazards associated
with the bridge construction project.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule is contrary to public interest
because it would delay the safety
measures necessary to respond to
potential safety hazards associated with
this project. Immediate action is needed
to protect vessels and mariners from the
safety hazards associated with the
bridge construction project on the
waterway.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 33 U.S.C. 1231. The
Captain of the Port Sector Mobile
(COTP) has determined that potential
hazards associated with the bridge
construction project on April 27, 2020
will be a safety concern for any vessels
or persons within 100 yards from the
pilings, work equipment, and structures
of the Pensacola Bay Bridge, Pensacola
Beach, FL. This rule is needed to protect
the public, mariners, and vessels from
the potential hazards associated with
the bridge construction project on the
waterway.

IV. Discussion of the Rule

The Coast Guard is establishing a
temporary safety zone, effective for 24
hours a day, starting at 8 a.m. on April
27, 2020 through 8 a.m. on December
31, 2020. The safety zone encompasses
the navigable waters within 100 yards
from the pilings, work equipment, and
structures of the Pensacola Bay Bridge,
Pensacola Beach, FL. The location and
duration of this safety zone is intended
to protect persons and vessels during
the bridge construction project that will
take place on this navigable waterway.
No person or vessel will be permitted to
enter or transit within the safety zone,
unless specifically authorized by the
COTP or a designated representative.
Public notifications will be made to the
local maritime community through
Broadcast Notice to Mariners (BNM).
Mariners and other members of the
public may also contact the COTP or
designated representative to inquire
about the safety zone by telephone at
251-441-5490.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protectors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a ‘“‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt

from the requirements of Executive
Order 13771.

This regulatory determination is
based on the size, location, and
duration, of the safety zone. This
temporary safety zone will only restrict
navigation within 100 yards from the
pilings, work equipment and structures
of the Pensacola Bay Bridge, Pensacola
Beach, FL for duration of the bridge
construction. Moreover, the Coast Guard
will issue a Local Notice to Mariners
(LNM) about the zone, and the rule
would allow vessels to seek permission
to enter the zone.

B. Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A. above,
this rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—-REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.
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C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please
contact the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such expenditure, we
do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01, which guides the
Coast Guard in complying with the
National Environmental Policy Act of
1969 (42 U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit 100 mariners and
the public 100 yards from the pilings,
work equipment and structures of the
Pensacola Bay Bridge, Pensacola Beach,

FL. It is categorically excluded from
further review under paragraph L60 (a)
of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev.01. A Record of Environmental
Consideration (REC) supporting this
determination is available in the docket
where indicated under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1; 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T08-0203 to read as
follows:

§165.T08-0203 Safety Zone; Pensacola
Bay Bridge, Pensacola Beach, FL

(a) Location. The following area is a
safety zone: All navigable waters within
100 yards from the pilings, work
equipment, and structures of the
Pensacola Bay Bridge, Pensacola Beach,
FL.

(b) Enforcement period. This section
will be enforced from April 27, 2020
until December 31, 2021.

(c) Regulations. (1) The general
regulations contained in § 165.23 as
well as the regulations in this section
apply to the regulated area.

(2) Entry into this zone is prohibited
unless authorized by the Captain of the
Port Sector Mobile (COTP) or a
designated representative.

(3) Persons or vessels seeking to enter
into or transit through the zone must
request permission from the COTP or a
designated representative. They may be
contacted on VHF-FM channels 15 and
16 or by telephone at 251-441-5976.

(4) If permission is granted, all
persons and vessels must comply with

the instructions of the COTP or
designated representative.

(d) Informational broadcasts. The
COTP or a designated representative
will inform the public through
broadcast notices to mariners of the
enforcement period for the safety zone.

Dated: April 29, 2020.

L.A. Allen,

Captain, U.S. Coast Guard, Captain of the
Port Sector Mobile.

[FR Doc. 2020—09857 Filed 6—1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2020-0274]

RIN 1625-AA00

Safety Zone; Tug Valerie B and Barge

Kokosing IV operating in the Straits of
Mackinac, Ml

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
the navigable water within a 500-yard
radius of a tug and barge in the Straits
of Mackinac. The safety zone is needed
to protect personnel, vessels, and the
marine environment from the potential
hazards created by the work, inspection,
surveying and the removal of cables for
the Straits of Mackinac. Entry of vessels
or persons into the zone is prohibited
unless specifically authorized by the
Captain of the Port Sault Sainte Marie
or their designated representive.

DATES: This rule is effective without
actual notice from June 2, 2020 through
September 15, 2020. For the purposes of
enforcement, actual notice will be
issued from June 10, 2020, through June
2, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020-
0274 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email CWO4 Robert A. Gruschow,
Sector Sault Sainte Marie Waterways
Management Division, U.S. Coast Guard
at (906)253—2462 or email
ssmprevention@uscg.mil.

SUPPLEMENTARY INFORMATION:
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II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because doing
so would be impracticable. The final
details of the specific dates, vessels
names, and safety zone distances
concerning the safety zones were not
finalized within a sufficient time to
allow for notice and a subsequent 30-
day comment period before work,
inspection, surveying and removal of
multiple cables. Delaying this rule to
allow for a notice and comment period
would be impracticable because it
would inhibit the Coast Guard’s ability
to protect the public from the potential
hazards associated with aforementioned
operation commencing on June 10,
2020.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. For the same reasons
discussed in the preceding paragraph,
delaying the effective date of this rule
would be impracticable because
immediate action is needed to respond
to the potential safety hazards
associated with the work, inspections,
and surveying of underwater
infrastructure.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Sault Sainte Marie
(COTP) has determined that potential
hazards associated with the work,
inspection, and surveying of underwater
infrastructure in the Straits of Mackinac
starting June 10, 2020, will be a safety
concern for anyone within a 500-yard
radius of the tug and barge. This rule is
needed to protect personnel, vessels,

and the marine environment in the
navigable waters within the safety zone
while the operation is conducted.

IV. Discussion of the Rule

This rule establishes a safety zone
from June 10, 2020, to September 15,
2020. The safety zone will cover all
navigable waters within 500 yards of a
tug and barge being used to work,
inspect, survey and remove cables in the
Straits of Mackinac. The duration of the
zone is intended to protect personnel,
vessels, and the marine environment in
these navigable waters while the
operation is conducted. No vessel or
person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size and location of the
safety zone. Vessel traffic will be able to
safely transit around this safety zone
which would impact a small designated
area of the Straits of Mackinac.
Moreover, the Coast Guard will issue a
Broadcast Notice to Mariners via VHF—
FM marine channel 16 about the zone,
and the rule would allow vessels to seek
permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and

operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG—FAIR (1-888-734—-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
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with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321—4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone that will prohibit entry within 500
yards of a tug and barge used to work,
inspect, survey and remove cables in the
Straits of Mackinac. It is categorically
excluded from further review under
paragraph L[60(a)] of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and record keeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T09-0274 to read as
follows:

§165.T09-0274 Safety Zone; Tug Valerie B
and Barge Kokosing IV operating in the
Straits of Mackinac, Mi.

(a) Location. The following areas are
safety zones: All navigable water within
500 yards of the Tug Valerie B and
Barge Kokosing IV while conducting
work, inspection, surveying and
removing cables in the Straits of
Mackinac.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
coxswain, petty officer, or other officer
operating a Coast Guard vessel and a
Federal, State, and local officer
designated by or assisting the Captain of
the Port Sault Sainte Marie (COTP) in
the enforcement of the safety zone.

(c) Regulations. (1) In accordance with
the general regulations in § 165.23, entry
into, transiting, or anchoring within the
safety zone described in paragraph (a) is
prohibited unless authorized by the
Captain of the Port, Sault Sainte Marie
or his designated representative.

(2) Before a vessel operator may enter
or operate within the safety zones, they
must obtain permission from the
Captain of the Port, Sault Sainte Marie,
or his designated representative via VHF
Channel 16 or telephone at (906) 635—
3233. Vessel operators given permission
to enter or operate in the safety zone
must comply with all orders given to
them by the Captain of the Port, Sault
Sainte Marie or his designated
representative.

(d) Enforcement period. This section
will be enforced from June 10, 2020 to
September 15, 2020.

Dated: May 28, 2020.

P.S. Nelson,

Captain, U.S. Coast Guard, Captain of the
Port Sault Sainte Marie.

[FR Doc. 2020-11944 Filed 6—1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket No. USCG—-2020-0226]

Safety Zone; Marine Events Within the
Eighth Coast Guard District

AGENCY: Coast Guard, DHS.
ACTION: Notice of enforcement of
regulation.

SUMMARY: The Coast Guard will enforce
a Safety Zone for the St. John the Baptist
Independence Day fireworks display
from 8:45 p.m. through 9:45 p.m. on
July 3, 2020, to provide for the safety of
life on navigable waterways during this
event. Our regulation for marine events
within the Eighth Coast Guard District
identifies the regulated area for this
event on the Lower Mississippi River,
by Reserve, Louisiana. During the
enforcement periods, the operator of any
vessel in the regulated area must
comply with directions from the Patrol
Commander or any Official Patrol
displaying a Coast Guard ensign.
DATES: The regulations in 33 CFR
165.801, Table 5, line 2 will be enforced
from 8:45 p.m. through 9:45 p.m. on
July 3, 2020.
FOR FURTHER INFORMATION CONTACT: If
you have questions about this notice of
enforcement, call or email Lieutenant
Commander Corinne Plummer, Sector
New Orleans, U.S. Coast Guard;
telephone 504—-365-2375, email
Corinne.M.Plummer@uscg.mil.
SUPPLEMENTARY INFORMATION: The Coast
Guard will enforce the safety zone
located in 33 CFR 165.801, Table 5, line
2 for the St. John the Baptist
Independence Day Celebration event.
The regulations will be enforced from
8:45 p.m. through 9:45 p.m. on July 3,
2020. This action is being taken to
provide for the safety of life on these
navigable waterways during this event.
Our regulations for marine events
within the Eighth Coast Guard District,
33 CFR 165.801, as updated by Federal
Register document (83 FR 55488),
specifies the location of the regulated
area on the Mississippi River between
mile markers 137.5 and 138.5 on the
Mississippi River near Reserve,
Louisiana. During the enforcement
period, as reflected in § 165.801(a)—(d),
if you are the operator of a vessel in the
safety zone, you must comply with
directions from the Captain of the Port
Sector New Orleans or a designated
representative.

In addition to this notice of
enforcement in the Federal Register the
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Coast Guard plans to provide

notification of this enforcement period

via a Marine Safety Information Bulletin

and/or Broadcast Notice to Mariners.
Dated: May 18, 2020.

K. M. Luttrell,

Captain, U.S. Coast Guard, Captain of the
Port Sector New Orleans.

[FR Doc. 2020-11056 Filed 6—1-20; 8:45 am]
BILLING CODE 9110-04-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2019-0541; FRL-10009—
19-Region 9]

Clean Air Plans; 2008 8-Hour Ozone
Nonattainment Area Requirements;
Phoenix-Mesa, Arizona

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action on

a state implementation plan (SIP)
revision submitted by the State of
Arizona on behalf of the Maricopa
Association of Governments (MAG) to
meet Clean Air Act (CAA or “the Act”)
requirements for the 2008 ozone
national ambient air quality standards
(NAAQS or “standards”) in the
Phoenix-Mesa (‘“Phoenix’’) ozone
nonattainment area (NAA). The EPA is
finalizing approval of the portions of the
“MAG 2017 Eight-Hour Ozone Moderate
Area Plan for the Maricopa
Nonattainment Area (December 2016)”
(“MAG 2017 Ozone Plan” or “Plan”’)
that address the requirements for
emissions inventories, a demonstration
of attainment by the applicable
attainment date, reasonably available
control measures (RACM), reasonable
further progress (RFP), motor vehicle
emission budgets for transportation
conformity, vehicle inspection and
maintenance (I/M) programs, new
source review (NSR) rules, and offsets.
The EPA is finalizing a disapproval of
the portion of the MAG 2017 Ozone
Plan that addresses the requirements for
contingency measures for failure to
attain or to make RFP. However, based
on a separate finding that the Phoenix
2008 ozone NAA (‘“Phoenix NAA”)
attained the 2008 ozone standards by
the applicable attainment date, we
previously determined that the
requirement for the State to submit a SIP
revision addressing attainment
contingency measures no longer applies
for the Phoenix NAA. We are also

finalizing our determination that the
requirement for the State to submit a SIP
revision addressing RFP contingency
measures no longer applies for the
Phoenix NAA. Finally, we are finalizing
approval of the portions of a SIP
revision, the “MAG 2014 Eight-Hour
Ozone Plan—Submittal of Marginal
Area Requirements for the Maricopa
Nonattainment Area (June 2014)”
(“MAG 2014 Ozone Plan”’), on which
we previously deferred action.

DATES: This rule is effective on July 2,
2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R09-OAR-2019-0541. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov, or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional availability information.

FOR FURTHER INFORMATION CONTACT:
Nancy Levin, EPA Region IX, 75
Hawthorne Street, San Francisco, CA
94105. Phone: (415) 972—-3848 or by
email at levin.nancy@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.
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us,

I. Proposed Action

On October 3, 2019, the EPA
proposed action on a SIP revision
submitted by the State of Arizona on
behalf of MAG to meet CAA
requirements for the 2008 ozone
NAAQS? in the Phoenix NAA.2 We also
proposed to approve the portions of a
SIP revision, the MAG 2014 Ozone Plan,
on which we previously deferred action.
Our proposed action contains more
information on the MAG 2017 Ozone

1Since the 2008 primary and secondary NAAQS
for ozone are identical, for convenience, we refer to
both as “the 2008 ozone NAAQS” or “the 2008
ozone standard.”

284 FR 52838.

Plan, the MAG 2014 Ozone Plan, and
our evaluation of these submittals.

II. Public Comments and EPA
Responses

The EPA’s proposed action provided
a 30-day public comment period. During
this period, we received comments from
two commenters: (1) Arizona Center for
Law in the Public Interest (ACLPI) on
behalf of ACLPI, the Sierra Club-Grand
Canyon Chapter, and their supporters
and members who live and work in the
Phoenix metropolitan area; and (2) the
Arizona Department of Environmental
Quality (ADEQ). We summarize the
comments and provide our responses
below. All the comments received are
included in the docket for this action.

Commenter #1—ACLPI

Comment 1.a: The commenter
asserted that MAG should do more to
combat worsening ozone pollution,
particularly given the area’s economic
expansion and population, but that in
this Plan, MAG relied on existing
controls, tightening fuel standards, and
fleet turnover, which are not enough to
achieve attainment. Specifically, ACLPI
noted that the Act and the 2008 Ozone
SIP Requirements Rule (SRR) require
implementation of RACM to achieve
attainment as expeditiously as
practicable and to meet RFP
requirements; and that “[s]tates should
consider all available measures,
including those being implemented in
other areas.” The commenter stated that
“MAG did not incorporate any new
control measures in the Plan” and that
the Plan’s reliance on existing control
measures, tighter fuel standards, and
fleet turnover, is “clearly not enough to
reach attainment in the Phoenix NAA.”
The commenter also asserted that
economic expansion and population
growth in the Phoenix area will
continue to drive onroad and nonroad
mobile source emissions upwards, and
that “MAG and its member agencies
should lead the way in finding more
effective and long-lasting solutions to
Phoenix’s ozone pollution problem.”

Response: We do not agree that the
controls reflected in the Plan are
insufficient to achieve attainment of the
2008 ozone NAAQS in the Phoenix
NAA. For the reasons described in our
proposal and in response to ACLPI’s
other comments in this document, we
find that the Plan adequately
demonstrates that the area will attain
the 2008 Ozone NAAQS by the
attainment date and meets all other
applicable requirements, including
RACM requirements. In particular, the
Plan documents that the State did
consider whether additional measures
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were reasonably available as part of its
RACM analysis, but determined that no
new control measures were needed to
attain the NAAQS or achieve RFP in the
Phoenix NAA at this time.3 As
described in our proposal, this analysis
follows the approach outlined in the
SRR, which provides that states need
only adopt those control measures that
“will advance the attainment date or
contribute to RFP for the area.” ¢ ACLPI
has not provided any information or
analysis that undermines our
conclusion that the MAG 2017 Ozone
Plan meets this requirement.

Comment 1.b: ACLPI commented that
the area exceeded the 2008 ozone
standard multiple days in 2015 through
2019, and that the design value for the
2017 attainment year exceeded the 2008
ozone NAAQS when “unsupported
‘exceptional events’ exceedances on
June 20, 2015 are included in the
calculation.” The commenter also stated
that, even assuming these exceedances
were properly excluded, the design
value for 2018 was 77 parts per billion
(ppb). On this basis, the commenter
asserted that “‘any paper ‘attainment’ of
the 2008 standard in 2017 was fleeting
and not the result of permanent
emission reductions.” Finally, the
commenter stated that 2018 monitoring
data indicate that ozone concentrations
have increased since 2016 and that the
Phoenix metropolitan area is ranked 7th
on the American Lung Association’s list
of the most ozone-polluted cities in the
U.s.

Response: Under the CAA, a
determination of whether an area has
attained by the attainment date is a
separate action from the review of an
attainment demonstration in a SIP
revision. The EPA’s review of the SIP
revision occurs under CAA section
110(k), while a determination of
whether an area has failed to attain is
governed by CAA section 181(b)(2).
Under section 181(b)(2), the EPA must
determine whether an ozone NAA has
attained the applicable NAAQS
“[wl]ithin 6 months following the
applicable attainment date (including
any extension thereof).” In this instance,
the EPA has already undertaken a
separate final action to determine,
pursuant to section 181(b)(2), that the
Phoenix NAA attained the 2008 ozone
NAAQS by the “Moderate” area
attainment date, based on 2015-2017
monitoring data.> That separate action
was based, in part, on our prior
concurrence with ADEQ’s
demonstration that, based on the weight

3Plan Chapter 4.
480 FR 12264, 12282 (March 6, 2015).
584 FR 60920 (November 12, 2019).

of evidence, the ozone exceedances that
occurred on June 20, 2015, were caused
by wildfire ozone exceptional events.®
These separate actions are beyond the
scope of this final rule.

We do not consider the exceedances
of the 2008 ozone standard in 2018 and
2019, years after the area’s applicable
attainment date, to be relevant to the
approvability of the State’s
demonstration that this area would
attain the 2008 ozone NAAQS by the
attainment date, as discussed in our
response to comment 1.d.

Comment 1.c: ACLPI stated that the
EPA’s approval of the Plan “would defer
or significantly delay taking meaningful
actions to protect . . . vulnerable
residents, contravening the Act’s
express policy that ‘protection of public
health is the highest priority’” (quoting
CAA section 319(b)(3)(A)).

The commenter further asserted that
MAG and its member agencies should
act now to “promote and implement
clean mobility measures,” such as
converting all or part of government
fleets to zero-emission vehicles and
offering tax incentives and rebate
programs to residents who purchase
electric vehicles, to bring the Phoenix
area into compliance with ozone
standards “with an adequate margin of
safety and to ensure that such
compliance is maintained.” In addition,
the commenter argued that “MAG
should do more to control ozone
precursor emissions from gas-powered
lawn equipment.” Finally, citing MAG’s
RACM analysis in Chapter 4 of the Plan,
the commenter argued that MAG should
evaluate additional control measures
from the EPA’s menu of control
measures and measures adopted by the
Sacramento Metropolitan Air Quality
Management District, at least as
contingency measures.

Response: Our approval is based on
our finding that the Plan meets all of the
applicable requirements of the Act, as
described in our proposal and in this
document. Under CAA section
110(k)(3), the EPA is required to
approve any SIP submittal that meets all
such requirements. The EPA cannot
require states to adopt measures that are
more stringent than necessary to meet
CAA requirements. While we encourage
ADEQ, MAG, and Maricopa and Pinal
Counties to consider adopting the
measures suggested by the commenter,
we have determined that these measures
are not necessary to provide for
attainment of the 2008 ozone NAAQS in

6 Letter dated May 7, 2019, from Elizabeth J.
Adams, Director, Air Division, EPA Region IX, to
Timothy S. Franquist, Director, Air Quality
Division, ADEQ.

the Phoenix NAA by the attainment date
or to meet RFP requirements, and are
therefore not needed to meet RACM
requirements. As noted in our response
to comment 1.b, the EPA has
determined, pursuant to section
181(b)(2), that the Phoenix NAA
attained the 2008 ozone NAAQS by the
“Moderate” area attainment date. In
addition, for the reasons described in
our response to comment 1.f, we find
that RFP contingency measures are not
required for the Phoenix NAA at this
time. Therefore, ADEQ, MAG, and the
counties are not required to adopt any
additional control measures for
purposes of the MAG 2017 Ozone Plan.

Furthermore, the commenter’s
reliance on CAA section 319(b)(3)(A) is
misplaced. This provision establishes
five principles that the EPA must follow
in developing implementing regulations
for exceptional events, including that
“protection of public health is the
highest priority.” 7 As noted in our
response to comment 1.b, we previously
concurred with ADEQ’s demonstration
that, based on the weight of evidence,
the ozone exceedances that occurred on
June 20, 2015, were caused by wildfire
ozone exceptional events.8 This was
done through a separate Agency action
and is beyond the scope of this final
rule. Requirements for exceptional
events demonstrations are not directly
relevant to the EPA’s action on an
attainment plan pursuant to CAA
section 110(k)(3).

Comment 1.d: ACLPI asserted that
“the EPA should disapprove the Plan’s
attainment demonstration because it
does not demonstrate that the Phoenix
NAA attained the 2008 standard by the
July 20, 2018 attainment date or made
RFP goals.” The commenter stated that
MAG erred in omitting ozone
exceedances that occurred on June 20,
2015, from the 2015-2017 design value
calculation. The commenter also argued
that the “EPA cannot simply ignore the
fact that monitors in the Phoenix NAA
have continued to record numerous
violations of the 2008 ozone standard in
2018 and 2019, or that the 8-hour ozone
design value for the Phoenix NAA in
2018 was 77 ppb.”

Response: We do not agree with the
commenter’s argument that the EPA
should disapprove the attainment
demonstration because it did not
demonstrate that the area factually
attained or achieved RFP, or with the
commenter’s assertions concerning

7 CAA section 319(b)(3)(A)(i).

8 Letter dated May 7, 2019, from Elizabeth J.
Adams, Director, Air Division, EPA Region IX, to
Timothy S. Franquist, Director, Air Quality
Division, ADEQ.
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exceptional events and the
consideration of monitoring data
collected after the Moderate attainment
date.

MAG has satisfied the legal and
regulatory criteria for attainment
demonstrations. Contrary to the
commenter’s suggestion, the CAA does
not require an attainment demonstration
to show that an area has attained the
NAAQS based on monitored values, or
that it has achieved emissions
reductions corresponding to RFP. Such
demonstrations would not be practical,
given that attainment demonstrations
are generally required to be submitted to
the EPA well before the milestone and
attainment dates.® Rather, the CAA
requires states to submit SIP revisions
that “provide for attainment” of the
NAAQS by the attainment date and
“require” RFP.10

To address the requirements to
provide for attainment and submit an
attainment demonstration, the MAG
2017 Ozone Plan includes an attainment
demonstration using air quality
modeling that shows that existing
control measures are sufficient for the
Phoenix area to attain the 2008 ozone
standard by 2017. In particular, to
predict future ozone levels, the modeled
attainment demonstration uses a
baseline design value derived from
historical monitoring data, historical
meteorological data from the baseline
period, emissions inventories
representing the baseline design value
period, and modeled reductions in
emissions based on SIP control
measures. The modeled attainment
demonstration is intended to assess
whether SIP controls are adequate to
reduce ambient ozone to a level at or
below the NAAQS by the attainment
date.1?

The modeled attainment
demonstration showed that the
emissions reductions would provide for
attainment of the 2008 ozone NAAQS
by the attainment date. As a separate
matter, as described in our response to
comment 1.b, the monitoring data for
2015-2017 show attainment, and the
EPA has already determined in a prior
final Agency action that the area
attained the 2008 ozone NAAQS by the

9 See, e.g., CAA section 181(a)(1) (setting the
attainment date for Moderate areas of 6 years after
November 15, 1990); and 182(b)(1)(A) (requiring
submittal of attainment demonstration for Moderate
areas 3 years after November 15, 1990 and setting
RFP milestone date of 6 years after November 15,
1990).

10 CAA sections 172(c)(1), (2), and (6).

1140 CFR 51.1108(c)(attainment demonstration
must be “based on photochemical grid modeling or
any other analytical method determined . . . to be
at least as effective.”).

attainment date based on these data.12
Data from 2018 and preliminary data
from 2019 for the area do not alter our
assessment of the modeled attainment
demonstration for the 2008 ozone
NAAQS. However, we note that the
Phoenix area is currently designated
and classified as a “Marginal” NAA for
the 2015 ozone NAAQS and has a
maximum attainment date of August 3,
2021.13 The EPA will consider the
monitoring data from 2018 through 2020
to determine whether the area attained
the 2015 ozone NAAQS by the
attainment deadline.4 If these data
show that the area has not attained, the
area would be reclassified to a Moderate
NAA for the 2015 ozone NAAQS, and
the State would be required to submit a
new attainment plan that addresses the
Moderate area requirements for the 2015
ozone NAAQS.15 Therefore, while the
2018-2019 monitoring data for the
Phoenix NAA are not pertinent to our
action on the 2017 MAG Ozone Plan,
these data will be relevant to our
determination of whether the area has
attained the 2015 ozone standard.

Comment 1.e: The commenter argued
that approval of the attainment
demonstration would be “problematic,
given the weaknesses of MAG’s
modeling” that the EPA identified in the
proposed rule.

Response: We do not agree that the
“weaknesses” identified in our proposal
concerning meteorological inputs and
model performance are obstacles to
approving the attainment demonstration
in the MAG 2017 Ozone Plan. As an
initial matter, it is important to note that
the EPA’s “Modeling Guidance for
Demonstrating Attainment of Air
Quality Goals for Ozone, PM, s and
Regional Haze” (“Modeling Guidance™)
states, “‘[bly definition, models are
simplistic approximations of complex
phenomena” and ““all models have
strengths and weaknesses.”” 16
Accordingly, the Modeling Guidance
recommends conducting evaluations of
both meteorological inputs and air
quality model performance to evaluate
the reliability of the modeling results.
These are important aspects of the

1284 FR 60920.

1340 CFR 81.303, 51.1303(b).

14 The 2015 ozone primary and secondary
NAAQS are 0.070 parts per million (ppm), while
2008 NAAQS are 0.075 ppm. Both are based on a
three-year average of the annual fourth-highest
daily maximum 8-hour average ozone
concentrations. Accordingly, exceedances of the
2008 NAAQS are also exceedances of the 2015
NAAQS.

15 CAA section 181(b)(2).

16 “Modeling Guidance for Demonstrating
Attainment of Air Quality Goals for Ozone, PM, s,
and Regional Haze”, November 2018, EPA 454/R—
18-009 (“Modeling Guidance”), 169, 24.

attainment demonstration. However, the
Modeling Guidance recommendations
are not regulatory requirements, and
there are no recommended pass/fail
thresholds for any particular evaluation
metric. The guidance recommendations
are generally applicable to evaluating
model performance, but there are no
specific requirements that are applicable
or must be met in all cases. The
particular analyses used may vary on a
case-by-case basis, depending on the
availability of modeled and
observational data (both meteorological
and air quality data).

In evaluating the meteorological
inputs to the modeling, MAG followed
the recommendations of the Modeling
Guidance by conducting an “operational
evaluation” focusing on “the values and
distributions of specific meteorological
parameters as paired with and
compared to observed data.” 17
Specifically, MAG used a series of
statistical metrics to compare wind
speed, wind direction, temperature, and
water vapor mixing ratio values from
the model to observations from weather
stations in the NAA. As described in our
proposal, temperature and water vapor
mixing ratios showed good agreement
with observations, with little bias. The
modeled wind speed showed an
overestimate at low wind speeds and an
underestimate at high wind speed.
Modeled wind direction showed poorer
performance for wind directions from
the south-east. MAG asserted that
modeling wind speed and direction in
Phoenix is difficult due to the complex
terrain in the area, but that results are
comparable to the benchmarks
described in the Modeling Guidance.18

The Modeling Guidance explains that
these benchmarks are to be “used as a
means of assessing general confidence
in the meteorological model data” rather
than as “as a ‘pass/fail’ indicator of the
acceptability of a model simulation.” 19
The fact the metrological parameters
used in MAG’s modeling are
comparable to these benchmarks,
despite the challenges presented by the
complex terrain of the area, supports a
conclusion that the meteorological
inputs used by MAG “‘represent a
reasonable approximation of the actual
meteorology that occurred during the
modeling period.” 20

In addition to an operational
evaluation of meteorological inputs
based on statistical comparisons, the
Modeling Guidance also recommends
that states conduct a phenomenological

17 Modeling Guidance, 33.
1884 FR 52838, 52844.
19Modeling Guidance, 33.
201d. at 32.
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evaluation (i.e., a qualitative
comparison of observed features versus
their depiction in the model data). As
noted in our proposal, while the
inclusion of such an analysis “would
have provided additional confidence,
the model adequately simulates the
temporal and spatial variability in ozone
concentrations across the area,
suggesting the model captures the
meteorological phenomena that are
important for ozone formation in the
Phoenix area.” 21 Therefore, we find that
the absence of a phenomenological
evaluation of meteorological data does
not undermine the overall adequacy of
the modeling.

Concerning air quality model
performance evaluation, the EPA’s
“Guideline on Air Quality Models”
explains that, “[t]here are no specific
levels of any model performance metric
that indicate ‘acceptable’ model
performance.” 22 Thus, “[tlhe EPA
recommends that air agencies conduct a
variety of performance tests and weigh
them qualitatively to assess model
performance.” 23 Specifically, as part of
an operational evaluation, the EPA
recommends evaluating the following
statistical metrics: mean observed, mean
model, mean bias, mean error and/or
root mean square error, normalized
mean bias and/or fractional bias,
normalized mean error and/or fractional
error, and the correlation coefficient.24
In this case, as part of its air quality
model evaluation, MAG evaluated each
of the recommended (except for the
correlation coefficient, for which it
substituted the related ““‘coefficient of
determination”) to evaluate ozone
model performance.25 Figures IV-5
through IV-10 of the Modeling technical
support document provide time-series
plots, scatter plots, spatial maps of mean
error and bias, and box plots comparing
model performance with previous
studies. As described in the proposal,
these analyses show that, although there
were ‘“‘a few periods where peak ozone
concentrations were underpredicted in
July and overpredicted in August, MAG
modeling statistics are within or close to
the distribution of other published
modeling studies.” 26 Accordingly, we
concluded that, “[o]verall, the
operational evaluation shows good
model performance.” 27 As we further

2184 FR 52838, 52844.

22“‘Guideline on Air Quality Models,” 40 CFR
part 51, appendix W, section 5.2.d.

23 Modeling Guidance, 69.

24]1d. at 70-72.

25MAG 2017 Ozone Plan, Appendix B, Exhibit 1,
(“Modeling Technical Support Document” or
“Modeling TSD”), section IV.

2684 FR 52838, 52844.

271d.

noted in our proposal, the “addition of
some dynamic and diagnostic
evaluations as described in the
Modeling Guidance would have
provided additional confidence.” 28
However, the Modeling Guidance also
explains that, “[g]iven that air agencies
might have limited resources and time
to perform diagnostic and dynamic
evaluation, the use of these methods
may be limited in scope in a typical
regulatory modeling application.” 29
Accordingly, we do not consider the
omission of such dynamic and
diagnostic evaluations to undercut the
adequacy of the modeling.

In sum, the meteorological inputs
were reasonable, and the Plan
demonstrated good air quality model
performance. Furthermore, in addition
to the modeling demonstration, the Plan
also contains a comprehensive “weight
of evidence” analysis, consisting of
several supplemental analyses that
further support the modeled attainment
demonstration.3° These include ozone
air quality trends and precursor
emission trends, both of which show
continued progress and support the
conclusion that the attainment
demonstration is sound. Other analyses
include: an evaluation of the sensitivity
of the model to oxides of nitrogen (NOx)
and volatile organic compound (VOC)
emissions reductions; a comparison to
the EPA’s modeling for the Cross-State
Air Pollution Rule, which projects the
area will be in attainment in 2017; a
process analysis using the VOC:NOx
ratio as a photochemical indicator; and
an examination of weekday versus
weekend effects. These analyses provide
assurance that the model is adequately
simulating the physical and chemical
processes leading to ozone in the
atmosphere and that the model
responds in a scientifically reasonable
way to emissions changes. Therefore,
we do not agree with the commenter
that we should disapprove the
attainment demonstration in the MAG
2017 Ozone Plan based on the
modeling.

Comment 1.f: The commenter
supported the EPA’s proposal to
disapprove the contingency measure
element of the Plan based on Bahrv.
EPA,31 but argued that there is no
statutory basis for “excusing” MAG
from including contingency measures in
the Plan. The commenter stated that
CAA section 172(e) “expressly prevents
EPA from loosening controls applicable
to a nonattainment area when a NAAQS

281d.

29 Modeling Guidance, 68.

3084 FR 52838, 52845.

31836 F.3d 1218, 1235-1237 (9th Cir. 2016).

is relaxed,” and the EPA applies the
same concept “where the NAAQS is
made more stringent.” Citing South
Coast Air Quality Management District
v. EPA (“South Coast”’),32 the
commenter noted that contingency
measures are ‘‘controls’”’ because they
are “designed to constrain ozone
pollution.” Citing South Coast, the
commenter argued that MAG cannot
withdraw its contingency measures
because “withdrawing measures from a
SIP would also constitute impermissible
backsliding.”

Response: The commenter’s reliance
on CAA section 172(e) is misplaced.
This provision applies if the EPA
relaxes a NAAQS and requires the EPA
to promulgate “requirements applicable
to all areas which have not attained that
standard as of the date of such
relaxation.” 33 The commenter alleges
that this provision would preclude our
determination that a SIP revision
providing for contingency measures for
the Phoenix NAA for the 2008 ozone
NAAQS is no longer required. The
promulgation of the 2008 ozone NAAQS
was a strengthening from the prior 1997
ozone NAAQS. Accordingly, CAA
section 172(e) is not directly applicable.

The commenter further discusses, but
mischaracterizes, the EPA’s past actions
invoking the principles of section 172(e)
when revoking an ozone standard. The
commenter wrongly suggests that the
EPA has applied section 172(e) in cases
where the Agency strengthens the
NAAQS; this is not true. The EPA has
looked to the principles of section
172(e) to develop anti-backsliding
regulations when the EPA has revoked
ozone standards in order to ensure air
quality protections are preserved during
the transition to a more protective
NAAQS.34 The EPA has not taken any
action to revoke the 2008 ozone
NAAQS.35

The relevant provision of the CAA,
section 172(c)(9), requires
nonattainment plans to “provide for the
implementation of specific measures to
be undertaken if the area fails to make
[RFP], or to attain the [NAAQS] by the
attainment date applicable under this
part.” Thus, contingency measures are
required for two purposes: attainment

32472 F.3d 882, 900-902 (D.C. Cir. 2006).

3342 U.S.C. 7502.

3480 FR 12264 (March 6, 2015) (revoking the
1997 ozone NAAQS); 69 FR 23951 (April 30, 2004)
(revoking the 1979 1-hour ozone NAAQS).

3583 FR 62998 (December 6, 2018) (“The EPA is
not taking any final action regarding our proposed
approach for revoking a prior ozone NAAQS and
establishing anti-backsliding requirements; the
agency intends to address any revocation of the
2008 ozone NAAQS and any potential anti-
backsliding requirements in a separate future
rulemaking.”).
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contingency measures and RFP
contingency measures. On November
12, 2019, the EPA took final action to
determine that the Phoenix NAA
attained the Moderate area 2008 ozone
NAAQS by the attainment date, and
Arizona was no longer required to
provide a SIP submission that includes
attainment contingency measures for the
2008 NAAQS for the Phoenix NAA
because attainment contingency
measures for this NAAQS would never
be required to be implemented.3¢ With
regard to the RFP contingency measure
requirement, we proposed, in
conjunction with our proposal on the
MAG 2017 Ozone Plan, to find that the
RFP contingency measure requirement
would also no longer apply to the
Phoenix NAA for the 2008 ozone
NAAQS.3” We explained that the EPA’s
long-standing interpretation is that RFP
contingency measures for Moderate
areas would be triggered only by a
finding that the area failed to attain the
standard by the Moderate area
attainment date.3® Because we have
determined that the area has attained
the standard by the attainment date, the
RFP contingency measures have not,
and will not, be triggered. Thus, we
have determined that a SIP revision
addressing RFP contingency measures is
no longer needed.

Comment 1.g: The commenter noted
that section 107(d)(3)(E)(v) prohibits the
EPA from redesignating a NAA to
attainment unless “the State . . . has
met all requirements applicable to this
area” under section 110 and part D of
the CAA, including contingency
measures under section 172(c)(9). The
commenter also quoted CAA section
110(1), which prohibits the EPA from
approving a SIP revision that would
interfere with any applicable
requirement concerning attainment and
RFP or any other applicable requirement
of the CAA.

Response: None of the provisions
cited by the commenter are relevant
either to our disapproval of the
contingency measures for the Phoenix
NAA or to our determination that a SIP
revision addressing contingency
measures is no longer required for the
Phoenix NAA. CAA section
107(d)(3)(E)(v) applies when the EPA is
redesignating an area from
nonattainment to attainment. ADEQ has
not submitted a redesignation request
for the Phoenix NAA, and we have not
proposed to redesignate the area.

3684 FR 60920.

3784 FR 52838, 52847.

381d. [Citing 57 FR 13498, 13511 [April 16, 1992)
and Memorandum dated March 11, 1993, from G.T.
Helms, Chief Ozone/Carbon Monoxide Programs
Branch, to Air Branch Chief, Regions I-X).

Therefore, CAA section 107(d)(3)(E)(v)
does not apply to this action.

CAA section 110(1) prohibits the EPA
from approving a SIP revision that
would interfere with any applicable
requirement of the CAA. Because we are
disapproving the contingency measure
element of the Plan, this requirement
does not apply to our action on the
contingency measure portion of the
Plan. To the extent the commenter is
suggesting that our approval of the
remainder of the 2017 MAG Ozone Plan
would interfere with any applicable
requirement of the CAA, we do not
agree. First, in this action, the EPA is
not approving the removal of any
existing provisions in the approved
Arizona SIP, and thus there is no
concern that our approval action would
interfere with any applicable CAA
requirement. Second, to the extent that
the commenter is concerned that the
EPA’s approval of the nonattainment
plan without contingency measures
contravenes the requirements of the
CAA to include such measures, the EPA
has determined that such measures are
not in fact required for this area for this
NAAQS for the reasons described in our
response to comment 1.f in this action.
Section 110(l) prohibits the EPA’s
approval of a SIP revision if it would
interfere with any applicable
requirement concerning attainment and
reasonable further progress, or any other
applicable requirement of the CAA.
Given that attainment contingency
measures and RFP contingency
measures are no longer applicable
requirements, following the EPA’s final
action to determine the area attained by
the attainment date, the EPA’s approval
of the remainder of the SIP submission
is consistent with CAA section 110(1).
For the reasons discussed in our
proposal and in this document, we find
that the Plan meets all applicable CAA
requirements. Therefore, our approval of
the other elements of the Plan complies
with CAA section 110(1).

Comment 1.h: The commenter stated
that there was no merit to the EPA’s
argument that based on the “milestone”
requirement for ozone NAAs classified
as “Serious” or higher, the RFP
contingency measures are no longer
required. In particular, citing South
Coast, the commenter asserted that
“[tlhis provision demonstrates that
when Congress intended to exempt
nonattainment areas from statutory
requirements, it did so expressly.” The
commenter concluded that the EPA
must disapprove the contingency
measure element of the Plan and require
the adoption of additional contingency
measures consistent with Bahr.

Response: In our proposal, we
explained that under CAA section
182(g), ozone nonattainment areas
classified Serious or higher are required
to meet RFP emissions reduction
milestones and to demonstrate
compliance with those milestones,
except when the milestone coincides
with the attainment date and the
standard has been attained. We noted
that this specific statutory exemption
from milestone compliance
demonstration submittals for areas that
attained by the attainment date
indicates that Congress intended that a
finding that an area attained the
standard—the finding made in a
determination of attainment by the
attainment date—would serve as a
demonstration that RFP requirements
for the area have been met. Therefore, a
finding that a Serious or above area has
attained the NAAQS by the attainment
date would also indicate that RFP
contingency measures could not be
triggered and are therefore no longer
necessary.

The commenter points to the absence
of a similar exemption (i.e., an
exemption from RFP milestone
compliance demonstration submittals
when the milestone coincides with the
attainment date and the standard has
been attained) for Moderate areas. The
commenter appears to be arguing that
this omission indicates that Congress
intended to subject Moderate areas to
the requirement for RFP contingency
measures, even if they attained the
NAAQS by the attainment date.
Contrary to the commenter’s suggestion,
however, Congress expressly exempted
Moderate areas from all RFP milestone
compliance demonstration submittals.39
Accordingly, unlike for Serious and
above areas, Congress did not need to
provide a specific exemption for a
milestone coinciding with the
attainment date for Moderate areas. The
overall statutory exemption from
requirements for RFP milestone
compliance demonstration submittals in
Moderate areas supports the EPA’s
interpretation that RFP contingency
measures in Moderate ozone NAAs can
be triggered only by a finding that the
area has failed to attain the standard by
the attainment date.#® Therefore, while

39 CAA section 182(g)(1) (“‘6 years after November
15, 1990, and at intervals of every 3 years thereafter,
the State shall determine whether each
nonattainment area (other than an area classified as
Marginal or Moderate)” has achieved the applicable
milestone).

40 As noted in our proposal, “a determination of
attainment by the attainment date for a Moderate
area serves as demonstration that RFP requirements
for the area have been met and that RFP
contingency measures are no longer needed. Thus,

Continued
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we are disapproving the contingency
measure element of the Plan, we are also
determining that Arizona is no longer
required to submit a SIP revision
including contingency measures for the
Phoenix NAA.

Commenter #2—ADEQ

Comment: ADEQ expressed support
for the EPA’s proposed action, including
disapproval of the contingency measure
requirements, provided the EPA
finalizes its determination that the
Phoenix NAA attained the 2008 ozone
standard by the attainment date.

Response: The EPA finalized its
determination that the Phoenix NAA
attained the 2008 ozone standard by the
applicable attainment date on November
12, 2019.41

II1. Final Action

No comments were submitted that
change our assessment of the
determinations as described in our
proposed action. Therefore, for the
reasons discussed in the preceding
sections and in our proposed rule,
under CAA section 110(k)(3), the EPA is
finalizing approval as a revision to the
Arizona SIP the following portions of
the “MAG 2017 Eight-Hour Ozone
Moderate Area Plan for the Maricopa
Nonattainment Area,” submitted by
ADEQ on December 19, 2016:

¢ Base year and periodic emission
inventories as meeting the requirements
of CAA sections 172(c)(3), 182(a)(1), and
182(a)(3)(A) and 40 CFR 51.1115(a) and

¢ RACM demonstration and control
strategy as meeting the requirements of
CAA section 172(c)(1) and 172(c)(6) and
40 CFR 51.1112(c);

e Attainment demonstration as
meeting the requirements of CAA
section 182(b)(1)(A)(i) and 40 CFR
51.112 and 51.1108(c);

e Rate of progress plan and RFP
demonstration as meeting the
requirements of CAA sections 172(c)(2)
and 182(b)(1) and 40 CFR
51.1110(a)(3)({);

¢ Motor vehicle emissions budgets for
the 2017 attainment year because they
are consistent with the RFP
demonstration and the attainment
demonstration approved herein and
meet the other criteria in 40 CFR
93.118(e);

e Vehicle I/M provisions as meeting
the requirements of 40 CFR part 51,
subpart S;

the EPA concludes that RFP contingency measures

for Moderate areas are no longer needed if the area

has attained the relevant NAAQS.” 84 FR 52847.
4184 FR 60920.

¢ NSR discussion as demonstrating
that the requirements of CAA sections
173 and 182(a)(2)(C) have been met; and

e Offset discussion as demonstrating
that the requirements of CAA sections
173 and 182(b)(5) have been met.

The EPA is finalizing disapproval of
the contingency measure element of the
MAG 2017 Ozone Plan for failing to
meet the requirements of CAA sections
172(c)(9) and 182(c)(9). However, based
on our November 12, 2019 finding of
attainment by the applicable attainment
date,*2 we are also finalizing our
determination that Arizona is no longer
required to submit a SIP revision
addressing the contingency measures
requirement for failure to meet RFP for
the Phoenix 2008 ozone NAA.
Therefore, our disapproval does not
trigger sanctions or FIP clocks.

Finally, we are finalizing approval of
the NSR and offset elements of the MAG
2014 Ozone Plan as meeting the
Marginal area requirements of CAA
section 182(a)(2)(C) and CAA sections
173 and 182(b)(5), respectively, for the
Phoenix 2008 ozone NAA.

IV. Statutory and Executive Order
Reviews

Additional information about the
following statutes and Executive orders
can be found at http://www2.epa.gov/
laws-regulations/laws-and-executive-
orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13711: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
PRA because this action does not
impose additional requirements beyond
those imposed by state law.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on small

421d.

entities beyond those imposed by state
law.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 15311538, and does
not significantly or uniquely affect small
governments. This action does not
impose additional requirements beyond
those imposed by state law.
Accordingly, no additional costs to
state, local, or tribal governments, or to
the private sector, will result from this
action.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the National
Government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Coordination
With Indian Tribal Governments

This action does not have tribal
implications, as specified in Executive
Order 13175, because the SIP is not
approved to apply on any Indian
reservation land or in any other area
where the EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction, and will not impose
substantial direct costs on tribal
governments or preempt tribal law.
Thus, Executive Order 13175 does not
apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—-202 of the
Executive order. This action is not
subject to Executive Order 13045
because it does not impose additional
requirements beyond those imposed by
state law.

1. Executive Order 13211: Actions That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.


http://www2.epa.gov/laws-regulations/laws-and-executive-orders
http://www2.epa.gov/laws-regulations/laws-and-executive-orders
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J. National Technology Transfer and
Advancement Act (NTTAA)

Section 12(d) of the NTTAA directs
the EPA to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. The EPA believes that this
action is not subject to the requirements
of section 12(d) of the NTTAA because
application of those requirements would
be inconsistent with the CAA.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Population

The EPA lacks the discretionary
authority to address environmental
justice in this rulemaking.

L.Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a ‘“‘major rule”
as defined by 5 U.S.C. 804(2).

M. Petitions for Judicial Review

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate

circuit by August 3, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this rule for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements (see section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: May 1, 2020.
John Busterud,
Regional Administrator, Region IX.
Part 52, chapter [, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart D—Arizona

m 2. Section 52.120 is amended in table

1 in paragraph (e), under the heading
“Part D Elements and Plans for the
Metropolitan Phoenix and Tucson
Areas,” by adding entries for “MAG
2017 Eight-Hour Ozone Moderate Area
Plan for the Maricopa Nonattainment
Area (December 2016)” and “MAG 2014
Eight-Hour Ozone Plan—Submittal of
Marginal Area Requirements for the
Maricopa Nonattainment Area (June
2014), Sections titled “A Nonattainment
Area Preconstruction Permit Program—
CAA section 182(a)(2)(C),” “New Source
Review—CAA, Title I, Part D,” and
“Offset Requirements: 1:1 to 1 (Ratio of
Total Emission Reductions of Volatile
Organic Compounds to Total Increased
Emissions)—CAA Section 182(a)(4)” on
pages 8 and 9” after the entry for
“Reasonably Available Control
Technology (RACT) Analysis, Negative
Declaration and Rules Adoption” to
read as follows:

§52.120 Identification of plan.
* * * * *
(e) * *x %

TABLE 1—EPA-APPROVED NON-REGULATORY AND QUASI-REGULATORY MEASURES
[Excluding certain resolutions and statutes, which are listed in tables 2 and 3, respectively] !

Applicable geographic or State submittal

Name of SIP provision nonattainment area or title/ EPA approval date Explanation
h date
subject
The State of Arizona Air Pollution Control Implementation Plan

Part D Elements and Plans for the Metropolitan Phoenix and Tucson Areas

* *

MAG 2017 Eight-Hour Ozone Moderate Area Plan for
the Maricopa Nonattainment Area (December 2016).

MAG 2014 Eight-Hour Ozone Plan—Submittal of Mar-
ginal Area Requirements for the Maricopa Nonattain-
ment Area (June 2014), Sections titled “A Nonattain-
ment Area Preconstruction Permit Program—CAA
section 182(a)(2)(C),” “New Source Review—CAA,
Title I, Part D,” and “Offset Requirements: 1:1 to 1
(Ratio of Total Emission Reductions of Volatile Or-
ganic Compounds to Total Increased Emissions)—

CAA Section 182(a)(4)” on pages 8 and 9.

* *

* * *

Phoenix-Mesa 2008 8-hour
ozone nonattainment
area.

December 19,
2016.

Phoenix-Mesa 2008 8-hour
ozone nonattainment
area.

July 2, 2014

* * *

[Insert Federal Register

[Insert Federal Register

* *

Adopted by the Arizona
Department of Environ-
mental Quality on De-
cember 13, 2016.

Other provisions of the
MAG 2014 Eight-Hour
Ozone Plan—Submittal
of Marginal Area Re-
quirements for the Mari-
copa Nonattainment
Area (June 2014) were
approved on October 16,
2015.

Citation], June 2, 2020.

Citation], June 2, 2020.

* *

1Table 1 is divided into three parts: Clean Air Act Section 110(a)(2) State Implementation Plan Elements (excluding Part D Elements and Plans), Part D Elements
and Plans (other than for the Metropolitan Phoenix or Tucson Areas), and Part D Elements and Plans for the Metropolitan Phoenix and Tucson Areas.

* * * * *
[FR Doc. 2020-09732 Filed 6-1-20; 8:45 am]
BILLING CODE 6560-50—P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1 and 2

[ET Docket Nos. 03—137 and 13-84, FCC
19-126, FRS 16453]

Human Exposure to Radiofrequency
Electromagnetic Fields and
Reassessment of FCC Radiofrequency
Exposure Limits and Policies

AGENCY: Federal Communications
Commission.

ACTION: Final rule; correction; delay of
effective date.

SUMMARY: In this document, the Federal
Communications Commission delays
the effective date of some of the
amendments published in a final rule
on April 1, 2020, with an effective date
of June 1, 2020. The Commission did
not intend certain amendments to take
effect until after approval by the Office
of Management and Budget under the
Paperwork Reduction Act.

DATES: Effective May 29, 2020, the
effective date of the amendments to 47
CFR 1.1307, 2.1091, 2.1093 (amendatory
instructions 2, 7, and 8), published at 85
FR 18131, April 1, 2020, is delayed
indefinitely. We will publish a
document in the Federal Register
announcing the effective date.

FOR FURTHER INFORMATION CONTACT:
Martin Doczkat, email: martin.doczkat@
fecc.gov; the Commission’s RF Safety
Program, rfsafety@fcc.gov; or call the
Office of Engineering and Technology at
(202) 418-2470.

SUPPLEMENTARY INFORMATION: In the
Commission’s Second Report and Order,
Memorandum Opinion and Order, and
Termination of Notice of Inquiry, ET
Docket No. 03-137, ET Docket No. 13—
84, FCC 19-126, adopted November 27,
2019, and released December 4, 2019,
the Commission amended its rules
related to the methods that may be used
for determining and achieving
compliance with the Commission’s
existing limits on human exposure to
radiofrequency (RF) electromagnetic
fields. The amended rules are intended
to provide more efficient, practical, and
consistent RF exposure evaluation
procedures and mitigation measures to
help ensure compliance with the
existing RF exposure limits. The
summary of the Second Report and
Order published at 85 FR 18131, April
1, 2020, incorrectly stated that the entire
item would become effective sixty days
after publication, June 1, 2020. In fact,
the amendments to 47 CFR 1.1307,
2.1091, and 2.1093 require approval by
the Office of Management and Budget

under the Paperwork Reduction Act.
This document indefinitely delays the
effective date of 47 CFR 1.1307, 2.1091,
and 2.1093, while the Commission seeks
OMB approval.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2020-11969 Filed 5-29-20; 4:15 pm]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket Nos. 19-126, 10-90; FCC 20—
5; FR 16801]

Rural Digital Opportunity Fund,
Connect America Fund

AGENCY: Federal Communications
Commission.

ACTION: Final rule; announcement of
effective date.

SUMMARY: In this document, the Federal
Communications Commission
(Commission) announces that the Office
of Management and Budget (OMB) has
approved, for a period of three years, an
information collection associated with
the rules for the Rural Digital
Opportunity Fund auction contained in
the Commission’s Rural Digital
Opportunity Fund Order, FCC 20-5.
This document is consistent with the
Rural Digital Opportunity Fund Order,
which stated that the Commission
would publish a document in the
Federal Register announcing the
effective date of the new information
collection requirements.

DATES: The amendment to § 54.804(a)
published at 85 FR 13773, March 10,
2020, is effective June 2, 2020.

FOR FURTHER INFORMATION CONTACT:
Alexander Minard, Wireline
Competition Bureau at (202) 418-7400
or TTY (202) 418—0484. For additional
information concerning the Paperwork
Reduction Act information collection
requirements contact Nicole Ongele at
(202) 418—2991 or via email:
Nicole.Ongele@fcc.gov.

SUPPLEMENTARY INFORMATION: The
Commission submitted revised
information collection requirements for
review and approval by OMB, as
required by the Paperwork Reduction
Act (PRA) of 1995, on April 20, 2020,
which were approved by the OMB on
May 22, 2020. The information
collection requirements are contained in
the Commission’s Rural Digital
Opportunity Fund Order, FCC 20-5,
published at 85 FR 13773, March 10,

2020. The OMB Control Number is
3060—1252. The Commission publishes
this document as an announcement of
the effective date of the rules published
March 10, 2020. If you have any
comments on the burden estimates
listed below, or how the Commission
can improve the collections and reduce
any burdens caused thereby, please
contact Nicole Ongele, Federal
Communications Commission, Room 1-
A620, 445 12th Street SW, Washington,
DC 20554. Please include the OMB
Control Number, 30601252, in your
correspondence. The Commission will
also accept your comments via email at
PRA@fcc.gov.

To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an email to fcc504@
fec.gov or call the Consumer and
Governmental Affairs Bureau at (202)
418-0530 (voice), (202) 418—0432
(TTY).

Synopsis

As required by the Paperwork
Reduction Act of 1995 (44 U.S.C. 3507),
the Commission is notifying the public
that it received OMB approval on May
22,2020, for the information collection
requirements contained in 47 CFR
54.804(a), published at 85 FR 13773,
March 10, 2020. Under 5 CFR part 1320,
an agency may not conduct or sponsor
a collection of information unless it
displays a current, valid OMB Control
Number.

No person shall be subject to any
penalty for failing to comply with a
collection of information subject to the
Paperwork Reduction Act that does not
display a current, valid OMB Control
Number. The OMB Control Number is
3060-1252.

The foregoing notice is required by
the Paperwork Reduction Act of 1995,
Public Law 104-13, October 1, 1995,
and 44 U.S.C. 3507.

The total annual reporting burdens
and costs for the respondents are as
follows:

OMB Control Number: 3060-1252.

OMB Approval Date: May 22, 2020.

OMB Expiration Date: May 31, 2023.

Title: Application to Participate in
Rural Digital Opportunity Fund
Auction, FCC Form 183.

Form No.: FCC Form 183.

Respondents: Business or other for-
profit entities, Not-for-profit
institutions, and State, Local or Tribal
governments.


mailto:martin.doczkat@fcc.gov
mailto:martin.doczkat@fcc.gov
mailto:Nicole.Ongele@fcc.gov
mailto:rfsafety@fcc.gov
mailto:fcc504@fcc.gov
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Number of Respondents and
Responses: 500 respondents and 500
responses.

Estimated Time per Response: 7
hours.

Frequency of Response: On occasion
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. 154, 254 and
303(r) of the Communications Act of
1934, as amended.

Total Annual Burden: 3,500 hours.

Total Annual Cost: No Cost.

Nature and Extent of Confidentiality:
Although most information collected in
FCC Form 183 will be made available
for public inspection, the Commission
will withhold certain information
collected in FCC Form 183 from routine
public inspection. Specifically, the
Commission will treat certain technical
and financial information submitted in
FCC Form 183 as confidential and as
though the applicant has requested that
this information be treated as
confidential trade secrets and/or
commercial information. In addition, an
applicant may use the abbreviated
process under 47 CFR 0.459(a)(4) to
request confidential treatment of certain
financial information contained in its
FCC Form 183 application. However, if
a request for public inspection for this
technical or financial information is
made under 47 CFR 0.461, and the
applicant has any objections to
disclosure, the applicant will be notified
and will be required to justify continued
confidential treatment of its request. To
the extent that a respondent seeks to
have other information collected in FCC
Form 183 withheld from public
inspection, the respondent may request
confidential treatment pursuant to 47
CFR 0.459.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: The Commission
will use the information collected to
determine whether applicants are
eligible to participate in the Rural
Digital Opportunity Fund auction. On
January 30, 2020 the Commission
adopted the Rural Digital Opportunity
Fund Order, WC Docket Nos. 19-126,
10-90, FCC 20-5 which will commit up
to $20.4 billion over the next decade to
support up to gigabit speed broadband
networks in rural America. The funding
will be allocated through a multi-round,
reverse, descending clock auction that
favors faster services with lower latency
and encourages intermodal competition
in order to ensure that the greatest
possible number of Americans will be
connected to the best possible networks,
all at a competitive cost.

To implement the Rural Digital
Opportunity Fund auction, the
Commission adopted new rules for the
Rural Digital Opportunity Fund,
including the adoption of a two-stage
application process. For the Connect
America Fund Phase II auction,
applicants that wanted to qualify to bid
in the auction were required to submit
the FCC Form 183 short-form
application. Because the Connect
America Fund Phase II auction has
ended, the Commission intends to
repurpose the FCC Form 183 for the
Rural Digital Opportunity Fund. Any
entity that wishes to participate will be
required to submit the FCC Form 183
short-form application to demonstrate
its qualifications to bid. Accordingly,
the Commission revises this collection
to indicate that it now intends to collect
this information pursuant to § 54.804(a)
of the Commission’s rules, replacing
§54.315(a) of the Commission’s rules.
47 CFR 54.315(a), 54.804(a). The
Commission also makes several
revisions to FCC Form 183, including
text changes to reflect the Rural Digital
Opportunity Fund. Based on the
Commission’s experience with auctions
and consistent with the record, this two-
stage collection of information balances
the need to collect information essential
to conduct a successful auction with
administrative efficiency.

Under this information collection, the
Commission will collect information
that will be used to determine whether
an applicant is legally qualified to
participate in an auction for Rural
Digital Opportunity Fund support. To
aid in collecting this information, the
Commission will use FCC Form 183,
which the public will use to provide the
necessary information and
certifications. Commission staff will
review the information collected on FCC
Form 183 as part of the pre-auction
process, prior to the start of the auction,
and determine whether each applicant
satisfies the Commission’s requirements
to participate in an auction for Rural
Digital Opportunity Fund support.
Without the information collected on
FCC Form 183, the Commission will not
be able to determine if an applicant is
legally qualified to participate in the
auction and has complied with the
various applicable regulatory and
statutory auction requirements for such
participation. This approach is an
appropriate assessment of providers for
ensuring serious participation without
being unduly burdensome.

Federal Communications Commission.
Cecilia Sigmund,

Federal Register Liaison Officer.

[FR Doc. 2020-11791 Filed 6-1-20; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 200527-0147]
RIN 0648-BJ46

Fisheries of the Northeastern United
States; Northeast Skate Complex;
Framework Adjustment 8 and 2020-
2021 Specifications; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule; correction.

SUMMARY: This action corrects errors in
the Season 2 barndoor skate wing
possession limit value specified in the
SUPPLEMENTARY INFORMATION section of
the final rule to implement Framework
Adjustment 8 to the Northeast Skate
Complex Fishery Management Plan,
published in the Federal Register on
April 27, 2020. This action is necessary
to minimize confusion to the public,
and to ensure the correct values are
provided for all possession limits.
DATES: Effective June 1, 2020.
ADDRESSES: Information in the final rule
published on April 27, 2020 (85 FR
23240), which includes an
Environmental Assessment (EA) and
other supporting documents for
Framework Adjustment 8, are available
via the internet at www.regulations.gov
and www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Cynthia Ferrio, Fishery Policy Analyst,
(978) 281-9180.

SUPPLEMENTARY INFORMATION:

Background

On April 27, 2020, we published a
final rule (85 FR 23240) that
implemented Framework Adjustment 8
to the Northeast skate fishery, including
specifications and possession limits for
fishing years 2020 and 2021. This rule
published with an error.

Need for Correction

The Framework 8 final rule outlined
the final possession limits for the entire
skate fishery in the preamble text, in a
summary table, and in changes to the


http://www.regulations.gov
http://www.nefmc.org
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regulatory text. However, within the
preamble, there were two typographical
errors when noting the new skate wing
possession limit for barndoor skates in
Season 2 of the skate wing fishery. The
first error is in the text on page 23241,
where the rule incorrectly indicates that
the barndoor skate possession limit in
the wing fishery is increasing to 1,025
Ib (465 kg) in Season 2. This is
incorrect, as the Season 2 possession
limit before this framework was 1,025 lb
(465 kg). This line should be corrected
to read that the barndoor skate
possession limit is increasing to 1,250 lb
(567 kg) in Season 2.

The second error is also on page
23241, in the table under the
subheading ‘“Table 2—Skate Fishery
Possession Limits for Fishing Years
2020 and 2021.” In the cell describing
the barndoor skate wing weight
possession limit for Season 2, the value
in pounds (1,250 lb) is correct, but the
converted value in kilograms (465 kg) is
in error. The kilogram value in this table
should be corrected to 567 kg.

The correct values were published in
the proposed rule (85 FR 6494, February
5, 2020) for this action, and elsewhere
in this final rule, including in the
regulatory text. Because the errors are

not in the regulatory text, there is no
need for correction to the CFR.

Correction

In the Federal Register of April 27,
2020, in FR Doc. 2020-07805, beginning
on page 23240, the following corrections
are made:

1. On page 23241, in the second
column, in the second full paragraph,
“to 1,025 1b (465 kg) in Season 2” is
corrected to read “to 1,250 1b (567 kg)
in Season 2.”

2. On page 23241, table 2 is corrected
to read as follows:

TABLE 2—SKATE FISHERY POSSESSION LIMITS ** FOR FISHING YEARS 2020 AND 2021

Trip type Season Wing weight Whole weight Barnev%?éhtwmg Barn?’s);;hrvhole
Northeast (NE) Multispecies, Scallop, or Monkfish | Season 1 ...... 3,000 Ib, 1,361 kg .... | 6,810 b, 3,089 kg .... | 750 Ib, 340 kg .......... 1,703 |b, 772 kg.
Day-At-Sea (DAS). Season 2 ...... 5,000 Ib, 2,268 kg .... | 11,350 Ib, 5,148 kg .. | 1,250 Ib, 567 kg 2,838 Ib, 1,287 kg.
NE Multispecies B DAS .........ccooeriniincieiicceeee All Year 220 Ib, 100 kg .......... 500 Ib, 227 kg .......... 0 e 0.
NON-DAS ... All Year ... 500 Ib, 227 kg .. 1,1351b, 515 kg ....... O e 0.
Skate Bait under Letter of Authorization .................... All Year O s 25,000 Ib, 11,340 kg | O .eovveeriiiiccieeieeen, 0.

*Barndoor skate possession limits are within the overall skate possession limit for each trip, not in addition to it.
**Possession limits may be modified in-season in order to prevent catch from exceeding quotas.

Classification

The NMFS Administrator, Greater
Atlantic Region, has determined that
this action is necessary and consistent
with the Northeast Skate Complex FMP,
other provisions of the Magnuson-
Stevens Act, and other applicable law.

The NMFS Assistant Administrator
finds good cause under 5 U.S.C.
553(b)(B) to waive prior notice and an
opportunity for public comment on this
action because the correct information
was provided in the proposed rule, and

the public had an opportunity to
comment on it. This correcting
amendment makes only minor, non-
substantive corrections to typographical
errors that included in the final rule
text. It does not change operating
practices in the fishery. It does not
change any regulatory text. Therefore
notice and comment are unnecessary
and would be contrary to the public
interest. Because this action makes no
substantive changes and makes minor
corrections, it does not constitute a

substantive rule, and it is not subject to
the requirement for a 30-day delay in
effective date in 5 U.S.C. 553(d).

Authority: 16 U.S.C. 1801 et seq.

Dated: May 27, 2020.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2020-11743 Filed 6—-1-20; 8:45 am]

BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

NUCLEAR REGULATORY
COMMISSION

10 CFR Parts 9 and 35
[NRC-2018-0303]
RIN 3150-AK27

Social Security Number Fraud
Prevention

AGENCY: Nuclear Regulatory
Commission.

ACTION: Proposed rule.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is proposing to
amend its regulations to implement the
Social Security Number Fraud
Prevention Act of 2017. This statute
directed agencies to issue regulations
that prohibit the inclusion of an
individual’s Social Security account
number (Social Security number or
SSN) on any document sent through the
mail unless the head of the agency
deems it necessary and the appropriate
precautions are taken to protect the
Social Security number. Applicants,
licensees, and members of the public
who are required to submit a form
containing a Social Security number
may be affected.

DATES: Submit comments by July 2,
2020. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received on or before this date.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2018-0303. Address
questions about NRC dockets to Carol
Gallagher; telephone: 301-415-3463;
email: Carol.Gallagher@nrc.gov. For
technical questions contact the
individual listed in the FOR FURTHER
INFORMATION CONTACT section of this
document.

¢ Email comments to:
Rulemaking.Comments@nrc.gov. If you
do not receive an automatic email reply

confirming receipt, then contact us at
301-415-1677.

e Mail comments to: Secretary, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001, ATTN:
Rulemakings and Adjudications Staff.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Alexa Sieracki, Office of Nuclear
Materials Safety and Safeguards, U.S.
Nuclear Regulatory Commission,
Washington, DC 20555-0001; telephone:
301-415-7509, email: Alexa.Sieracki@
nre.gov.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Obtaining Information and Submitting
Comments

II. Procedural Background

III. Discussion

IV. Plain Writing

V. Paperwork Reduction Act

I. Obtaining Information and
Submitting Comments

A. Obtaining Information

Please refer to Docket ID NRG-2018—
0303 when contacting the NRC about
the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2018-0303.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397—-4209, 301-
415-4737, or by email to pdr.resource@
nre.gov.

o Attention: The Public Document
Room (PDR), where you may examine
and order copies of public documents is
currently closed. You may submit your
request to the PDR via email at
PDR.Resource@nrc.gov or call 1-800—
397—-4209 between 8 a.m. and 4 p.m.

(EST), Monday through Friday, except
Federal holidays.

B. Submitting Comments

Please include Docket ID NRC-2018—
0303 in your comment submission.

The NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Procedural Background

Because the NRC anticipates that this
action will be non-controversial, the
NRC is publishing this proposed rule
concurrently with a direct final rule in
the Rules and Regulations section of this
issue of the Federal Register. The direct
final rule will become effective on
August 17, 2020. However, if the NRC
receives significant adverse comments
by July 2, 2020, then the NRC will
publish a document that withdraws the
direct final rule. If the direct final rule
is withdrawn, the NRC will address the
comments in a subsequent final rule.
Absent significant modifications to the
proposed revisions requiring
republication, the NRC will not initiate
a second comment period on this action
in the event the direct final rule is
withdrawn.

A significant adverse comment is a
comment where the commenter
explains why the rule would be
inappropriate, including challenges to
the rule’s underlying premise or
approach, or would be ineffective or
unacceptable without a change. A
comment is adverse and significant if it
meets the following criteria:

(1) The comment opposes the rule and
provides a reason sufficient to require a
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substantive response in a notice-and-
comment process. For example, a
substantive response is required in the
following circumstances:

(a) The comment causes the NRC to
reevaluate (or reconsider) its position or
conduct additional analysis;

(b) The comment raises an issue
serious enough to warrant a substantive
response to clarify or complete the
record; or

(c) The comment raises a relevant
issue that was not previously addressed
or considered by the NRC.

(2) The comment proposes a change
or an addition to the rule, and it is
apparent that the rule would be
ineffective or unacceptable without
incorporation of the change or addition.

(3) The comment causes the NRC to
make a change (other than editorial) to
the rule.

For procedural information and the
regulatory analysis, see the direct final
rule published in the Rules and
Regulations section of this issue of the
Federal Register.

III. Discussion

The President signed into law the
Social Security Number Fraud
Prevention Act of 2017 (the Act) on
September 15, 2017, to reduce the risk
of identity theft by directing agencies to
“issue regulations specifying the
circumstances under which inclusion of
a social security account number on a
document sent by mail is necessary.”
The Act restricts the inclusion of an
SSN on any document sent by mail
“unless the head of the agency
determines that the inclusion of the SSN
on the document is necessary.” 2 The
Act directs agencies to issue regulations
that specify when inclusion of an SSN
is necessary, include instructions for the
partial redaction of SSNs where feasible,
and provide a requirement that SSNs
not be visible on the outside of any
package sent by mail.? These regulations
must be issued no later than 5 years
after the date of enactment of the Act.

The NRC determined that rulemaking
was necessary because the Act requires
the NRC to amend its regulations. This
effort could not be achieved through
issuing guidance, as guidance
documents are not legally binding and
cannot be used to amend regulations.
The NRC’s rulemaking is narrowly
tailored to address the requirements
specifically set forth in the Act;
therefore, the NRC determined that the
direct final rule process was appropriate
because the amendments are required

1Public Law 115-59, Section 2(b)
2Public Law 115-59, Section 2(a)
3Public Law 115-59, Section 2(b)(1)—(2).

by statute, expected to be non-
controversial, and unlikely to yield
public comment resulting in a
significant change to the NRC’s
proposal. A direct final rule is
preferable to a final rule because it
allows for the opportunity for public
comment, should there be any
additional regulations that the public
identifies as needing amendment or any
additional considerations the NRC
needs to evaluate to implement the Act.

IV. Plain Writing

The Plain Writing Act of 2010 (Pub.
L. 111-274) requires Federal agencies to
write documents in a clear, concise,
well-organized manner. The NRC has
written this document to be consistent
with the Plain Writing Act as well as the
Presidential Memorandum, ‘‘Plain
Language in Government Writing,”
published June 10, 1998 (63 FR 31883).
The NRC requests comment on the
proposed rule with respect to clarity
and effectiveness of the language used.

V. Paperwork Reduction Act

This proposed rule does not contain
any new or amended collections of
information subject to the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.). Existing collections of
information were approved by the
Office of Management and Budget,
approval numbers 3150-0043, 3150—
0014, 3150—0046, and 3150-0010.

Public Protection Notification

The NRC may not conduct or sponsor,
and a person is not required to respond
to, a collection of information unless the
document requesting or requiring the
collection displays a currently valid
OMB control number.

Dated: May 28, 2020.

For the Nuclear Regulatory Commission.
Annette L. Vietti-Cook,
Secretary of the Commission.
[FR Doc. 2020-11900 Filed 6-1-20; 8:45 am]
BILLING CODE 7590-01-P

NUCLEAR REGULATORY
COMMISSION

10 CFR Part 72

[NRC—2020-0059]

Guidance for Implementation of 10
CFR 72.48, ‘Changes, Tests, and
Experiments’

AGENCY: Nuclear Regulatory
Commission.

ACTION: Draft regulatory guide; request
for comment.

SUMMARY: The U.S. Nuclear Regulatory
Commission (NRC) is issuing for public
comment draft regulatory guide (DG),
DG-3054. This DG is proposed Revision
1 of Regulatory Guide 3.72 of the same
name. The proposed revision endorses
Nuclear Energy Institute (NEI) 12—-04,
Revision 2 with exceptions and
clarification. NEI 12—04, Revision 2,
updates and revises previous guidance
to incorporate operating experience and
NRC'’s inspection findings. In addition,
RG 3.72, Revision 1, changes the NRC’s
guidance on departures from a method
of evaluation (MOE) and the NRC’s
approval of an MOE.

DATES: Submit comments by August 3,
2020. Comments received after this date
will be considered if it is practical to do
so, but the NRC is able to ensure
consideration only for comments
received on or before this date.
Although a time limit is given,
comments and suggestions in
connection with items for inclusion in
guides currently being developed or
improvements in all published guides
are encouraged at any time.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2020-0059. Address
questions about NRC docket IDs in
Regulations.gov to Jennifer Borges;
telephone: 301-287-9127; email:
Jennifer.Borges@nrc.gov. For technical
questions, contact the individuals listed
in the FOR FURTHER INFORMATION
CONTACT section of this document.

e Mail comments to: Office of
Administration, Mail Stop: TWFN-7—
A60M, U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001, ATTN: Program Management,
Announcements and Editing Staff.

For additional direction on obtaining
information and submitting comments,
see “Obtaining Information and
Submitting Comments” in the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT:
Marlone Davis, telephone: 301-415—
7447, email: Marlone.Davis@nrc.gov,
and Harriet Karagiannis, telephone:
301-415-2493, email:

Harriet. Karagiannis@nrc.gov. Both are
staff of the U.S. Nuclear Regulatory
Commission, Washington, DC 20555—
0001.

SUPPLEMENTARY INFORMATION:

I. Obtaining Information and
Submitting Comments
A. Obtaining Information

Please refer to Docket ID NRC-2020—
0059 when contacting the NRC about
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the availability of information for this
action. You may obtain publicly-
available information related to this
action by any of the following methods:

e Federal Rulemaking Website: Go to
https://www.regulations.gov and search
for Docket ID NRC-2020—-0059.

e NRC’s Agencywide Documents
Access and Management System
(ADAMS): You may obtain publicly-
available documents online in the
ADAMS Public Documents collection at
https://www.nrc.gov/reading-rm/
adams.html. To begin the search, select
“Begin Web-based ADAMS Search.” For
problems with ADAMS, please contact
the NRC’s Public Document Room (PDR)
reference staff at 1-800-397-4209, 301—
415-4737, or by email to pdr.resource@
nre.gov.

B. Submitting Comments

Please include Docket ID NRC-2020—
0059 in your comment submission. The
NRC cautions you not to include
identifying or contact information that
you do not want to be publicly
disclosed in your comment submission.
The NRC will post all comment
submissions at https://
www.regulations.gov as well as enter the
comment submissions into ADAMS.
The NRC does not routinely edit
comment submissions to remove
identifying or contact information.

If you are requesting or aggregating
comments from other persons for
submission to the NRC, then you should
inform those persons not to include
identifying or contact information that
they do not want to be publicly
disclosed in their comment submission.
Your request should state that the NRC
does not routinely edit comment
submissions to remove such information
before making the comment
submissions available to the public or
entering the comment into ADAMS.

II. Additional Information

The NRC is issuing for public
comment a draft guide in the NRC’s
“Regulatory Guide” series. This series
was developed to describe methods that
are acceptable to the NRC staff for
implementing specific parts of the
agency’s regulations, to explain
techniques that the staff uses in
evaluating specific issues or postulated
events, and to describe information that
the staff needs in its review of
applications for permits and licenses.

This DG, identified by its task
number, DG-3054, titled, “Guidance for
Implementation of 10 CFR 72.48,
‘Changes, Tests, And Experiments”’
(ADAMS Accession No. ML19269B763).
The draft guide is proposed Revision 1
of RG 3.72 of the same name. The

proposed revision describes an
approach that is acceptable to NRC to
meet regulatory requirements related to
changes affecting independent spent
fuel storage installations (ISFSIs), spent
fuel storage cask designs, and monitored
retrievable storage installations (MRSs)
by endorsing guidance document NEI
12-04, “Guidelines for 10 CFR 72.48
Implementation,” Revision 2.

The staff is also issuing for public
comment a draft regulatory analysis
(ADAMS Accession No. ML19269B764).
The staff develops a regulatory analysis
to assess the value of issuing or revising
a regulatory guide as well as alternative
courses of action.

III. Backfitting, Forward Fitting, and
Issue Finality

Issuance of this draft regulatory guide
in final form would not constitute
backfitting as defined in title 10 of the
Code of Federal Regulations (10 CFR)
section 72.62, “Backfitting,” and as
described in NRC Management Directive
8.4, “Management of Backfitting,
Forward Fitting, Issue Finality, and
Information Requests” (ADAMS
Accession No. ML.18093B087). As
explained in section D.,
“Implementation,” of the draft
regulatory guide, licensees would not be
required to comply with the positions
set forth in this draft regulatory guide.

Dated: May 27, 2020.
For the Nuclear Regulatory Commission.
Stanley J. Gardocki,

Acting Chief, Regulatory Guidance and
Generic Issues Branch, Division of
Engineering, Office of Nuclear Regulatory
Research.

[FR Doc. 2020-11717 Filed 6—1-20; 8:45 am]
BILLING CODE 7590-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0493; Product
Identifier 2019-CE-046—AD]

RIN 2120-AA64

Airworthiness Directives; Textron
Aviation, Inc. Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2019-08-13 for Textron Aviation, Inc.
(type certificate previously held by

Cessna Aircraft Company) Models 525,
525A, and 525B airplanes with
Tamarack active load alleviation system
(ATLAS) winglets installed in
accordance with Supplemental Type
Certificate (STC) SA03842NY. AD 2019—
08-13 resulted from mandatory
continuing airworthiness information
(MCAI) originated by an aviation
authority of another country to identify
and correct an unsafe condition on an
aviation product. The MCAI describes
the unsafe condition as malfunction of
the ATLAS. This AD results from the
identification of corrective actions that,
if implemented, allow operators to
reactivate the ATLAS and restore
operations to normal procedures. The
FAA is proposing this AD to address the
unsafe condition on these products.

DATES: The FAA must receive comments
on this proposed AD by July 17, 2020.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:(202) 493—2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For Cranfield Aerospace Solutions
Limited and Tamarack Aerospace Group
service information identified in this
AD, contact Cranfield Aerospace
Solutions Ltd., Cranfield, Bedford MK43
O0AL, United Kingdom; telephone: +44
1234 754 166; FAX: +44 1234 752 375;
email: g.mitchell@
cranfieldaerospace.com; internet:
https://www.cranfieldaerospace.com/
service/aircraft-modification-products/
et. You may review copies of the
referenced service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—
4148.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0493; or in person at Docket Operations
Monday through Friday, except Federal
holidays. The AD docket contains this


https://www.cranfieldaerospace.com/service/aircraft-modification-products/et
https://www.cranfieldaerospace.com/service/aircraft-modification-products/et
https://www.cranfieldaerospace.com/service/aircraft-modification-products/et
https://www.nrc.gov/reading-rm/adams.html
https://www.nrc.gov/reading-rm/adams.html
mailto:g.mitchell@cranfieldaerospace.com
mailto:g.mitchell@cranfieldaerospace.com
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:pdr.resource@nrc.gov
mailto:pdr.resource@nrc.gov

33584

Federal Register/Vol. 85, No. 106/ Tuesday, June 2, 2020/Proposed Rules

proposed AD, the regulatory evaluation,
any comments received, and other
information. The street address for the
Docket Office is listed above. Comments
will be available in the AD docket
shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Steven Dzierzynski, Avionics Engineer,
FAA, New York ACO Branch, 1600
Stewart Avenue, Suite 410, Westbury,
New York 11590; telephone: (516) 287—
7367; fax: (516) 794—5531; email:
steven.dzierzynski@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposed AD.
Send your comments to an address
listed under the ADDRESSES section.
Include “Docket No. FAA-2020-0493;
Product Identifier 2019-CE-046—AD” at
the beginning of your comments. The
FAA specifically invites comments on
the overall regulatory, economic,
environmental, and energy aspects of
this proposed AD. The FAA will
consider all comments received by the
closing date and may amend this
proposed AD because of those
comments.

The FAA will post all comments
received, without change, to https://
regulations.gov, including any personal
information you provide. The FAA will
also post a report summarizing each
substantive verbal contact received
about this proposed AD.

Discussion

The FAA issued AD 2019-08-13,
Amendment 39-19634 (84 FR 24007;
May 24, 2019) (“AD 2019-08-13") for
Textron Aviation, Inc. Models 525,
525A, and 525B airplanes with
Tamarack ATLAS winglets installed in
accordance with STC SA03842NY. AD
2019-08-13 prohibits all flight by
revising the operating limitations in the
airplane flight manual (AFM) and
fabricating and installing a placard,
until a modification has been
incorporated in accordance with an
FAA-approved method. AD 2019-080—
13 was based on MCAI originated by the
European Aviation Safety Agency
(EASA), which is the Technical Agent
for the Member States of the European
Community. EASA issued AD No.
2019-0086-E, dated April 19, 2019, to
address an unsafe condition related to
reports of the ATLAS malfunctioning,
which could lead to loss of control of
the airplane.

Actions Since AD 2019-08-13 Was
Issued

Since the FAA issued AD 2019-08-
13, Cranfield Aerospace Solutions
Limited (Cranfield), the holder of STC
SA03842NY, determined that failure of
the Tamarack Active Camber Surface
(TACS) control units (TCUs) was caused
by a printed circuit board attachment
screw coming loose, which caused a
short circuit in the TCU. EASA revised
the MCAI and issued EASA AD No.
2019-0086R1, dated August 9, 2019, to
require modifications previously
developed by Cranfield to restore the
safety of the ATLAS design. Cranfield
modified the TCUs with a self-locking
screw, an additional flat washer, and
linear variable differential transformer
potting to prevent detachment from
vibration during flight. Cranfield also
developed centering strips to modify the
trailing edge of the TACS that will
return the TACS to faired when TCU
power is removed or when the TACS are
“blown”” out of position if ATLAS
power is removed.

Installation of the modified TCU will
prevent a short circuit of the ATLAS
TCU, and installation of the centering
strips to the TACS will ensure the TACS
remains in a faired position in case of
inadvertent power loss to the ATLAS.

Cranfield also revised the Tamarack
maintenance manual supplement for
airplanes with the Tamarack ATLAS
winglets installed to include
instructions for continued airworthiness
related to the centering strips.

Comments

The FAA gave the public the
opportunity to comment on AD 2019-
08—13 and received 34 comments. The
majority of the commenters were
operators and maintenance personnel.
The remaining commenters included
Tamarack Aerospace Group (Tamarack)
and the General Aviation Manufacturers
Association (GAMA). The following
presents the relevant comments
received on AD 2019-08-13 and the
FAA’s response to each comment.

A. Supportive Comments

Erin Saunders, Victor Ochoa, and an
anonymous commenter support the AD
action.

B. Comments Regarding the FAA’s
Justification of an Unsafe Condition
Requests for a Thorough Investigation
of the Issues

Many commenters questioned or
requested clarification of the FAA’s
determination that there is an unsafe
condition. Seven commenters stated the
FAA should have completed a more
thorough investigation and analysis of

the issues. Tamarack, Advanced Jets,
LLC (Advanced Jets), and Kenneth
Adelman requested the FAA consider
that the data extracted from the incident
aircraft does not agree with the pilot’s
description of an aggressive roll rate.
John Harris, Andrew Vann, Douglas
Sayre, and five other commenters stated
that the malfunction of the European
aircraft that prompted EASA’s
emergency AD was caused by the failure
of the operator to comply with the
manufacturer’s mandatory service
bulletin. These commenters noted that
there have been no failures experienced
by aircraft with winglets that have
complied with the manufacturer’s
mandatory service bulletin. Fourteen
commenters stated they have been
operating for a considerable time with
the ATLAS winglets and have not
experienced any issues. These
commenters further stated that
installation of the winglets increases
performance, safety, and economy and
expressed support for Tamarack as a
company.

The FAA has considered the
comments pertaining to the pilot’s
incident report on the European
airplane. At the time AD 2019-08-13
was issued, the airplane data from the
incident that prompted the EASA AD
was not available. However, the FAA
analyzed the information from the
pilot’s incident report and additional
information received from EASA to
make the decision to issue AD 2019-08—
13. Since AD 2019-08-13 was issued,
Cranfield provided data to identify the
root cause of the unsafe condition and
to provide corrective action, which
prompted this superseding NPRM.

The FAA agrees with the comments
regarding the operator’s failure to
comply with the manufacturer’s service
bulletin. However, operators are not
required to comply with manufacturer
service bulletins unless mandated by
the FAA or other civil aviation
authority. EASA AD No. 2019-0086-E,
dated April 19, 2019, which prompted
AD 2019-08-13, did not require
incorporation of the service bulletins for
TCU modification and installation of the
centering strips. This NPRM proposes to
require TCU modification and
installation of the centering strips using
Cranfield Aerospace Solutions Limited
Service Bulletin CAS/SB1480, Issue A,
dated July 2019 (Cranfield CAS/SB1480,
Issue A), which incorporates two earlier
service bulletins for those actions.

The fact that commenters’ personal
experience with ATLAS winglets has
been positive does not negate the
existence of an unsafe condition.
Despite any benefit to individual
owners when the system operates
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without failure, the FAA determined
that an unsafe condition with the
ATLAS exists and requires corrective
action.

Requests To Clarify the Hazard Caused
by a Malfunction

Four commenters disputed the FAA’s
determination that a malfunction of the
ATLAS may reduce the pilot’s ability to
control the airplane. Tamarack noted
that this determination conflicts with
the certification basis and system safety
analysis of the design and compliance
data during certification testing.
Advanced Jets stated that the ATLAS
has been shown to be safe at speeds
under 140 knots even if it malfunctions.
Kenneth Adelman stated that any
reduction of pilot control when the
ATLAS malfunctions is minor and was
demonstrated as safe during the original
certification of the system.

The FAA disagrees with these
comments. The ATLAS complied with
the certification basis during
certification testing. EASA performed
the certification flight tests, and those
tests included the “worst case”
condition where the TACS were
deployed in a fully asymmetric failure
position that induces the greatest roll
input. EASA determined that case to be
“recoverable.” However, the incident
exposed a failure mode that was not
anticipated during certification, which
is the basis of this NPRM.

Requests To Clarify the FAA’s Position
on the Use of Speed Tape

Kenneth Adelman, Advanced Jets,
and two anonymous commenters
questioned the FAA’s rejection of the
use speed tape to hold the winglets
flush. These commenters noted that
speed tape is a product that is widely
accepted and has been used for decades.

The FAA disagrees. The statement in
the AD regarding the use of “speed
tape” as a corrective action to prevent
movement of the TACS during flight is
based on discussions between the FAA
and EASA. Speed tape is non-structural;
therefore, it cannot be relied upon to
immobilize the TACS. The corrective
action in the EASA AD required
disabling the TACS. Furthermore, any
modifications mandated through AD
action become changes to the type
design. As explained in AD 2019-08—
13, the speed tape did not have
sufficient testing and analysis to support
the type design.

The FAA did not change this NPRM
as a result of these comments.

C. Comments Regarding the NTSB
Investigation

Tamarack, Advanced Jets, GAMA, and
six other commenters noted that AD
2019-08-13 contained an incorrect
statement regarding the National
Transportation Safety Board (NTSB)
investigation of a fatal accident and the
role the ATLAS may have played in the
accident. Most of these commenters
stated that the preliminary report
released by the NTSB did not reference
the ATLAS. These commenters
requested the FAA correct or remove the
statement if it is not accurate.

The FAA agrees. The preamble
language of AD 2019—08-13 contained a
statement pertaining to an NTSB
investigation into a fatal airplane
accident. Although the airplane
involved in the accident had the ATLAS
STC installed, since the NTSB has not
released its factual report, that statement
should not have been in the preamble of
AD 2019-08-13.

D. Comments Requesting the FAA
Rescind the AD

Vincent Phillips, Stanley Jobe, and CJ
Holdings requested that the AD be
rescinded and the airplanes returned to
service. Two of these commenters noted
that EASA has revised its emergency AD
and urged the FAA to do the same.

The FAA partially agrees. The FAA
has determined that an unsafe condition
exists on the ATLAS and that action to
address the condition is required;
therefore, the FAA disagrees with
rescinding the AD. However, since AD
2019-08-13 was issued, the root cause
of the failure of the ATLAS winglets has
been identified. For the reasons
explained in more detail in response to
other comments, this NPRM proposes to
supersede AD 2019-08-13 to allow
operation of the airplane after modifying
the ATLAS.

E. Comments Requesting Modifications
to the AD

Twelve commenters noted that
Cranfield’s TCU upgrade and centering
strips modification eliminate the unsafe
condition. These commenters requested
the FAA allow the modifications as an
alternative to the operational
prohibition of AD 2019-08-13. Richard
Helms and several other commenters
stated that no aircraft with these
modifications have experienced upsets.
Jerome Simon requested the FAA define
an alternative method of compliance
(AMOC) so the airplanes could return to
flight.

The FAA agrees. This NPRM proposes
to supersede AD 2019-08-13. Instead of
the operational prohibition of AD 2019—

08-13, this NPRM proposes to require
modification of the TCU and installation
of the centering strips on the TACS
using Cranfield CAS/SB1480, Issue A,
which incorporates two earlier service
bulletins for those actions. This NPRM
also proposes revising the Tamarack
maintenance manual supplement to add
inspections for the centering strips.

F. Comments Regarding the Costs of
Compliance

Several commenters requested the
FAA modify the cost of compliance to
include costs associated with loss of
revenue from the inability to fly the
airplanes. These commenters stated that
AD 2019-08-13 is costing operators
anywhere from thousands of dollars per
month to millions of dollars in total.

The FAA disagrees. The FAA
acknowledges the economic hardship
for those who depend on their airplanes
for income. However, the cost analysis
in AD rulemaking actions typically
includes only the actual maintenance
costs to comply with the AD and not
indirect costs such as down-time and
loss of revenue.

G. Comments Requesting Clarification
on Type Design Change

GAMA requested clarification on the
language in AD 2019-08-13 regarding
speed tape as a type design change.
GAMA questioned whether a temporary
repair while waiting for a permanent
design solution should be characterized
as a type design change.

The FAA agrees to provide
clarification. The language in AD 2019-
08-13 is based on the FAA’s
Airworthiness Directives Legal
Interpretation, which explained that
AD-mandated modifications to an
aircraft become part of the FAA-
approved type design that must be
maintained as required by §§ 39.7 and
39.9 (81 FR 24695, April 27, 2016).
Regardless of whether a repair
mandated by an AD is intended to be
permanent or temporary, the repair
becomes a required change to the type
design unless and until the AD is
superseded or rescinded or the operator
obtains an approved AMOC.

H. Comment Requesting Pilot Training

Three commenters requested or
suggested the FAA require pilot training
and familiarity with emergency
procedures in the event of an
uncommanded deflection of the ATLAS
in flight.

The FAA acknowledges the
commenters’ request for pilot training
related to the uncommanded deflection
of the ATLAS in flight. Since AD 2019—
08-13 was issued, the root cause of the
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failure of the ATLAS winglets has been
identified. This NPRM proposes to
supersede AD 2019-08-13 to allow
operation of the airplane after modifying
the ATLAS. The ATLAS modification
and associated manual revisions
proposed in this NPRM are expected to
mitigate the unsafe condition without
the need for additional pilot training.

I. Comment Requesting Procedure To
Pull ATLAS Circuit Breaker

Kenneth Adelman requested the FAA
require adding a line item to the
abnormal/emergency section in the
Tamarack Winglet AFM Supplement to
indicate that, in the event of a TCAS
runaway, the circuit breaker should be
pulled.

The FAA acknowledges the
commenter’s request to revise the
Tamarack Winglet AFM Supplement. As
stated earlier, since AD 2019-08-13 was
issued, the root cause of the failure of
the ATLAS winglets has been identified.
This NPRM proposes to supersede AD
2019-08-13 to allow operation of the
airplane after modifying the ATLAS.
The ATLAS modification and associated
manual revisions proposed in this
NPRM are expected to mitigate the
unsafe condition, precluding the need
for the requested AFM revision.

J. Comments Regarding the FAA’s
Rulemaking Process

Two commenters questioned the
FAA'’s decision to issue AD 2019-08-13
as an immediately effective rule without
prior notice and comment. Richard
Helms stated that this decision was
neither justified nor reasonable.
Advanced Jets noted that the FAA’s
action is not an emergency because of
the amount of time (35 days) between
issuance of EASA’s emergency AD and
the FAA’s issuance of AD 2019-08-13.

The FAA acknowledges the
commenters’ concerns that it took 35
days to issue AD 2019-08-13 without
notice and comment. The FAA worked
through the unique difficulties
associated with this unsafe condition
and considered all options. The FAA
coordinated with EASA and the design
approval holder before determining the
best course of action to mitigate the
unsafe condition. The risk to the flying
public associated with this unsafe
condition required immediate action.
Allowing notice and comment would
have delayed mitigating the unsafe
condition significantly longer than 35
days. The FAA also notes that it is
proposing to supersede AD 2019-08-13
based on comments received.

Related Service Information Under 1
CFR Part 51

The FAA reviewed the following
service documents proposed for
compliance with this NPRM:

e Cranfield Aerospace Solutions
Limited Service Bulletin CAS/SB1480,
Issue A, dated July 2019, which
contains instructions to ensure
installation of a modified TCU and the
TACS centering strips;

e Cranfield Aerospace Solutions
Limited Service Bulletin CAS/SB1475,
Issue A, dated February 2019, which
contains the instructions for installing
the centering strips to the TACS; and

e Tamarack Aerospace Group Cessna
525, 525A, & 525B ATLAS Winglet
Maintenance Manual Supplement,
Report Number: TAG-1100-0101, Issue
G, dated September 3, 2019, which adds
instructions to inspect the centering
strips and adds repetitive inspection
intervals to the Airworthiness
Limitations section of the supplement
for the centering strips.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section of
this NPRM.

Other Related Service Information

The FAA also reviewed the following
documents related to this NPRM:

e Tamarack Aerospace Group ATLAS
Service Bulletin SBATLAS-57-03,
dated July 27, 2018, which contains
instructions to remove the ATLAS TCU
and return it to the ATLAS repair
facility for modification;

e Tamarack Aerospace Group ATLAS
Service Bulletin SBATLAS-57-05,
dated February 20, 2019, which
contains instructions to install centering
strips on the TACS; and

¢ Cranfield Aerospace Solutions
Limited Service Bulletin CAS/SB1467,
Issue B, dated July 2018, which contains
instructions to remove the ATLAS TCU
assembly and modify it as specified in
CAS/SB1480, Issue A.

FAA'’s Determination and Requirements
of the Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to our
bilateral agreement with this State of
Design Authority, it has notified the
FAA of the unsafe condition described
in the MCAI and service information
referenced above. The FAA is proposing
this AD because it evaluated all
information and determined the unsafe
condition exists and is likely to exist or

develop on other products of the same
type design.

Costs of Compliance

The FAA estimates that this proposed
AD will affect 76 products of U.S.
registry. The FAA also estimates that it
would take 16 work-hours with a parts
cost of $4,314 per product to modify the
TCU, 24 work-hours with a parts cost of
$199 per product to install the centering
strips, and 1 work-hour per product to
revise the limitations section as
proposed by this AD. The average labor
rate is $85 per work-hour.

Based on these figures, the FAA
estimates the cost of the proposed AD
on U.S. operators to be $607,848, or
$7,998 per product.

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,
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(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2019-08-13, Amendment 39-19634 (84
FR 24007, May 24, 2019) and adding the
following new AD:

Textron Aviation, Inc. (Type certificate
previously held by Cessna Aircraft
Company): Docket No. FAA-2020-0493;
Product Identifier 2019—-CE-046—-AD.

(a) Comments Due Date

The FAA must receive comments by July
17, 2020.

(b) Affected ADs

This AD replaces AD 2019-08-13,
Amendment 39-19634 (84 FR 24007, May 24,
2019) (“AD 2019-08-13").

(c) Applicability

This AD applies to Textron Aviation, Inc.
(type certificate previously held by Cessna
Aircraft Company) Models 525, 525A, and
525B airplanes, certificated in any category,
with Tamarack active load alleviation system
(ATLAS) winglets installed in accordance
with Supplemental Type Certificate
SA03842NY.

(d) Subject

Air Transport Association of America
(ATA) Code 27: Flight Controls.

(e) Reason

This AD was prompted by mandatory
continuing airworthiness information (MCAI)
issued by the aviation authority of another
country to identify and correct an unsafe
condition on an aviation product. The MCAI
describes the unsafe condition as
malfunction of the ATLAS, which could
cause difficulty for the pilot to recover the
airplane to safe light. The FAA is issuing this
AD to prevent malfunction of the ATLAS and
to ensure the Tamarack Active Camber
Surface (TACS) remains in a faired position

in the case of inadvertent power loss to the
ATLAS, which could lead to loss of control
of the airplane.

(f) Compliance

Unless already done, do the following
actions in paragraphs (g) and (h) of this AD.

(g) Modifications

Before further flight after the effective date
of this AD, do the following corrective
actions:

(1) Determine whether the serial number of
the TACS control unit (TCU) assembly is
listed in table 7.8. of Cranfield Aerospace
Solutions Limited (Cranfield) Service
Bulletin CAS/SB1480, Issue A, dated July
2019 (Cranfield CAS/SB1480, Issue A). If the
serial number of the TCU assembly is not
listed in table 7.8., replace the TCU assembly
with a TCU assembly that has a part number
listed in section 5 and a serial number listed
in table 7.8 of Cranfield CAS/SB1480, Issue
A.

(2) Determine whether centering strips
have been installed on the trailing edge of the
TACS by following step 7.4. of Cranfield
CAS/SB1480, Issue A. If the trailing edge of
the TCAS does not have centering strips,
install Cranfield modification CAeM/Cessna/
1475.

(h) Revision to the Maintenance Manual
Supplement

(1) Before further flight after the effective
date of this AD, revise the Airworthiness
Limitations section (ALS) and Instructions
for Continued Airworthiness for your
airplane by adding the updates in Tamarack
Aerospace Group Cessna 525, 525A & 525B
ATLAS Winglet Maintenance Manual
Supplement, Modification CAeM/Cessna/
1375/1430/1440/1452/1475/1480, Report
Number: TAG-1100-0101, Issue G, dated
September 3, 2019.

(2) Thereafter, except as provided in
paragraph (i) of this AD, no alternative
inspection intervals may be approved for the
centering strips. Inserting a later issue of the
ALS with language identical to that
contained in Issue G for the centering strips
is acceptable for compliance with the
requirements of this paragraph.

(3) The AFM revision and placard required
by AD 2019-08-13, if installed, may be
removed after completing the modifications
required by paragraph (g) of this AD.

(i) Alternative Methods of Compliance
(AMOCs)

The Manager, New York ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. Send information to
ATTN: Program Manager, Continued
Operational Safety FAA, New York ACO
Branch, 1600 Stewart Avenue, Suite 410,
Westbury, New York 11590; telephone: (516)
287-7321; fax: (516) 794—-5531; email: 9-avs-
nyaco-cos@faa.gov. Before using any
approved AMOC on any airplane to which
the AMOC applies, notify your appropriate
principal inspector (PI) in the FAA Flight
Standards District Office (FSDO), or lacking
a PI, your local FSDO.

(j) Related Information

Refer to European Union Aviation Safety
Agency (EASA) AD No. 2019-0086R1, dated
August 9, 2019, for related information. You
may examine the MCAI on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA—-2020-0493.
For Cranfield Aerospace Solutions Limited
and Tamarack Aerospace Group service
information identified in this AD, contact
Cranfield Aerospace Solutions Ltd.,
Cranfield, Bedford MK43 0AL, United
Kingdom; telephone: +44 1234 754 166; FAX:
+44 1234 752 375; email: g.mitchell@
cranfieldaerospace.com; internet: https://
www.cranfieldaerospace.com/service/
aircraft-modification-products/et. You may
review copies of the referenced service
information at the FAA, Airworthiness
Products Section, Operational Safety Branch,
901 Locust, Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—4148.

Issued on May 14, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-11351 Filed 6—-1-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2020-0277; Airspace
Docket No. 20-AEA-5]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Pottsville, PA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E airspace extending
upward from 700 feet above the surface
at Schuylkill County (Joe Zerbey)
Airport, Pottsville, PA due to the
extension of runway 11. This action
would also update the geographic
coordinates of the airport, and
Schuylkill Medical Center Heliport,
(formerly Pottsville Hospital).
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.
DATES: Comments must be received on
or before July 17, 2020.

ADDRESSES: Send comments on this
proposal to: The U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001;
Telephone: (800) 647-5527, or (202)


https://www.cranfieldaerospace.com/service/aircraft-modification-products/et
https://www.cranfieldaerospace.com/service/aircraft-modification-products/et
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366-9826. You must identify the Docket
No. FAA-2020-0277; Airspace Docket
No. 20—AEA-5, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
on line at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (770)
883-5664.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace at Schuylkill
County (Joe Zerbey) Airport, Pottsville,
PA, to support IFR operations in the
area.

Comments Invited

Interested persons are invited to
comment on this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2020-0277 and Airspace Docket No. 20—
AEA-5) and be submitted in triplicate to
DOT Docket Operations (see ADDRESSES
section for the address and phone
number.) You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA—-2020-0277; Airspace
Docket No. 20-AEA-5.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this document may be
changed in light of the comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays,
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed

in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
Title 14 Code of Federal Regulations (14
CFR) part 71 to amend Class E airspace
extending upward from 700 feet above
the surface at Schuylkill County (Joe
Zerbey) Airport, Pottsville, PA from a
6.8-mile radius to a 7-mile radius. In
addition, the FAA proposes to update
the airport’s geographic coordinates,
and the name and geographic
coordinates of Schuylkill Medical
Center Heliport, to coincide with the
FAA’s aeronautical database.

Class E airspace designations are
published in Paragraph 6005, of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).
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The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AEA PA E5 Pottsville, PA [Amended]

Schuylkill County (Joe Zerbey) Airport, PA

(Lat. 40°42°24” N, long. 76°2223” W)
Schuylkill Medical Center Heliport

(Lat. 40°41’25” N, long. 76°11'32” W)

That airspace extending upward from 700
feet above the surface within a 7-mile radius
of Schuylkill County (Joe Zerbey) Airport,
and that airspace within a 6-mile radius of
the point in space for Schuylkill Medical
Center Heliport.

Issued in College Park, Georgia, on May 22,
2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-11521 Filed 6—-1-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0242; Airspace
Docket No. 20-AEA-4]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Ithaca, NY

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E surface airspace, and

Class E airspace designated as an
extension to a Class D surface area at
Ithaca Tompkins Regional Airport,
Ithaca, NY, due to the decommissioning
of the Ithaca VOR/DME, and
cancellation of associated approaches.
Controlled airspace is necessary for the
safety and management of instrument
flight rules (IFR) operations in the area.
DATES: Comments must be received on
or before July 17, 2020.

ADDRESSES: Send comments on this
proposal to: the U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001;
Telephone: (800) 647-5527, or (202)
366—9826. You must identify the Docket
No. FAA-2020-0242; Airspace Docket
No. 20-AEA—4, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would

amend Class E airspace at Ithaca
Tompkins Regional Airport, Ithaca, NY,
to support IFR operations in the area.

Comments Invited

Interested persons are invited to
comment on this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2020-0242 and Airspace Docket No. 20—
AEA-4) and be submitted in triplicate to
DOT Docket Operations (see ADDRESSES
section for the address and phone
number). You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: ‘““Comments to FAA
Docket No. FAA-2020-0242; Airspace
Docket No. 20-AEA—-4.”” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this document may be
changed in light of the comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
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docket may also be examined between
8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
Title 14 Code of Federal Regulations (14
CFR) part 71 to amend Class E surface
airspace, and Class E airspace
designated as an extension to a Class D
surface area at Ithaca Tompkins
Regional Airport, Ithaca, NY, by
removing the northwest extension (2.7
miles each side of the Ithaca VOR/DME
305° radial extending from the 4-mile
radius of the airport to 7.4 miles
northwest of the Ithaca VOR/DME) for
the VOR approach, due to the
decommissioning of the Ithaca VOR/
DME, and cancellation of the associated
approaches. Also, this action would
update the airport name in the
descriptor by removing the city in the
airport’s header.

Class E airspace designations are
published in Paragraphs 6002, and
6004, respectively of FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies

and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Surface Airspace.

* * * * *

AEA NY E2 Ithaca, NY [Amended]

Ithaca Tompkins Regional Airport, NY

(Lat. 43°29°29” N, long. 76°27’31” W)

That airspace extending upward from the
surface within a 4-mile radius of Ithaca
Tompkins Regional Airport and that airspace
extending upward from the surface from the
4-mile radius of the airport to the 5.7-mile
radius of the airport clockwise from the 329°
bearing to the 081° bearing from the airport;
that airspace from the 4-mile radius of the
airport to the 8.7-mile radius of the airport
extending clockwise from the 081° bearing to
the 137° bearing from the airport; that
airspace from the 4-mile radius of the airport
to the 6.6-mile radius of the airport extending
clockwise from the 137° bearing to the 170°
bearing from the airport; that airspace from

the 4-mile radius to the 5.7-mile radius of the
airport extending clockwise from the 170°
bearing to the 196° bearing from the airport.
This Class E airspace is effective during the
times and dates established in advance by a
Notice to Airmen. The date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6004 Class E Airspace
Designated as an Extension to a Class D
Surface Area.

* * * * *

AEA NY E4 Ithaca, NY [Amended]

Ithaca Tompkins Regional Airport, NY

(Lat. 43°29°29” N, long. 76°27'31” W)

That airspace extending upward from the
surface from the 4-mile radius of the Ithaca
Tompkins Regional Airport to the 5.7-mile
radius of the airport; clockwise from the 329°
bearing to the 081° bearing from the airport;
that airspace from the 4-mile radius of Ithaca
Tompkins Regional Airport to the 8.7-mile
radius of the airport extending clockwise
from the 081° bearing to the 137° from the
airport; that airspace from the 4-mile radius
of Ithaca Tompkins Regional Airport; to the
6.6-mile radius of the airport, extending
clockwise from the 137° bearing to the 170°
bearing from the airport; that airspace from
the 4-mile radius to the 5.7-mile radius of the
Ithaca Tompkins Regional Airport, extending
clockwise from the 170° bearing to the 196°
bearing from the airport; and within 2.2 each
side of the 324° bearing from the airport
extending from the 4-mile radius to 7.2 miles
northwest of the airport.

Issued in College Park, Georgia, on May 22,
2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-11520 Filed 6—1-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0365; Airspace
Docket No. 20-ASW-4]

RIN 2120-AA66
Proposed Amendment of Class E
Airspace; Harrison, AR

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend Class E surface airspace, and
Class E airspace extending upward from
700 feet above the surface at Boone
County Airport, Harrison, AR, due to
the decommissioning of the (HRO) RWY
36 Outer Marker (OM) and Compass
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Locator and cancellation of associated
approaches. Controlled airspace is
necessary for the safety and
management of instrument flight rules
(IFR) operations in the area. This action
also would update the airport’s
designator by removing the city from the
second line of the header.

DATES: Comments must be received on
or before July 17, 2020.

ADDRESSES: Send comments on this
proposal to: The U.S. Department of
Transportation, Docket Operations, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001;
Telephone: (800) 647-5527, or (202)
366—9826. You must identify the Docket
No. FAA-2020-0365; Airspace Docket
No. 20-~ASW-4, at the beginning of your
comments. You may also submit
comments through the internet at
https://www.regulations.gov.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
on line at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Avenue,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace at Boone County

Airport, Harrison, AR to support IFR
operations in the area.

Comments Invited

Interested persons are invited to
comment on this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers (Docket No. FAA—
2020-0365 and Airspace Docket No. 20—
ASW-4) and be submitted in triplicate
to DOT Docket Operations (see
ADDRESSES section for the address and
phone number.) You may also submit
comments through the internet at
https://www.regulations.gov.

Persons wishing the FAA to
acknowledge receipt of their comments
on this action must submit with those
comments a self-addressed stamped
postcard on which the following
statement is made: “Comments to FAA
Docket No. FAA-2020-0365; Airspace
Docket No. 20-ASW-4.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this document may be
changed in light of the comments
received. All comments submitted will
be available for examination in the
public docket both before and after the
comment closing date. A report
summarizing each substantive public
contact with FAA personnel concerned
with this rulemaking will be filed in the
docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at http://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined between

8:00 a.m. and 4:30 p.m., Monday
through Friday, except federal holidays
at the office of the Eastern Service
Center, Federal Aviation
Administration, Room 350, 1701
Columbia Avenue, College Park, GA
30337.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA proposes an amendment to
Title 14 Code of Federal Regulations (14
CFR) part 71 to amend Class E surface
airspace, by removing the southern
extension, and Class E airspace
extending upward from 700 feet above
the surface, by amending the southern
extension and eliminating the northwest
extension, at Boone County Airport,
Harrison, AR, due to the
decommissioning of the (HRO) RWY 36
Outer Marker (OM) and Compass
Locator. The FAA found that BAKKY
NDB has been decommissioned, and the
Harrison VOR approach no longer
exists. This results in airspace redesign
for Boone County Airport. In addition,
the FAA proposes to update the
airport’s descriptor by removing the
unnecessary city name. Also, the FAA
proposes to replace the outdated term
Airport/Facility Directory with the term
Chart Supplement.

Class E airspace designations are
published in Paragraphs 6002, and
6005, respectively of FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
proposed regulation only involves an
established body of technical
regulations for which frequent and
routine amendments are necessary to
keep them operationally current. It,
therefore: (1) Is not a “significant
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regulatory action” under Executive
Order 12866; (2) is not a “‘significant
rule” under DOT Regulatory Policies
and Procedures (44 FR 11034; February
26, 1979); and (3) does not warrant
preparation of a Regulatory Evaluation
as the anticipated impact is so minimal.
Since this is a routine matter that will
only affect air traffic procedures and air
navigation, it is certified that this
proposed rule, when promulgated, will
not have a significant economic impact
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

In consideration of the foregoing, the
Federal Aviation Administration
proposes to amend 14 CFR part 71 as
follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of Federal Aviation
Administration Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Surface Airspace.

* * * * *

ASW AR E2 Harrison, AR

Boone County Airport, AR

(Lat. 36°15’41” N, long. 93°09'17” W)

That airspace within a 4.3-mile radius of
Boone County Airport. This Class E airspace
area is effective during the specific dates and
times established in advance by a Notice to
Airmen. The effective date and time will
thereafter be continuously published in the
Chart Supplement.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW AR E5 Harrison, AR

Boone County Airport, AR

(Lat. 36°15’41” N, long. 93°09'17” W)

That airspace extending upward from 700
feet above the surface within a 6.8-mile
radius of Boone County Airport and within
4-miles each side of the 183° bearing from the
airport extending form the 6.8-mile radius to
11.7 miles south of the airport.

Issued in College Park, Georgia, on May 22,
2020.
Andreese C. Davis,

Manager, Airspace & Procedures Team South,
Eastern Service Center, Air Traffic
Organization.

[FR Doc. 2020-11524 Filed 6—1-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0148]

RIN 1625-AA08

Special Local Regulation; Chesapeake

Bay, Between Sandy Point and Kent
Island, MD

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish special local regulations for
certain waters of the Chesapeake Bay.
This action is necessary to provide for
the safety of life on these navigable
waters located between Sandy Point,
Anne Arundel County, MD, and Kent
Island, Queen Anne’s County, MD,
during a paddling event on September
27, 2020. This proposed rulemaking
would prohibit persons and vessels
from entering the regulated area unless
authorized by the Captain of the Port
Maryland-National Capital Region or the
Coast Guard Patrol Commander. We
invite your comments on this proposed
rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before July 2, 2020

ADDRESSES: You may submit comments
identified by docket number USCG—
2020-0148 using the Federal
eRulemaking Portal at http://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed

rulemaking, call or email Mr. Ron
Houck, U.S. Coast Guard Sector
Maryland-National Capital Region;
telephone 410-576—2674, email
Ronald.L.Houck@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
PATCOM Coast Guard Patrol Commander
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

ABC Events, Inc. of Arnold, MD, has
notified the Coast Guard that it will be
conducting the Bay Bridge Paddle from
8 a.m. to 12:30 p.m. on September 27,
2020. The fifth annual canoe, kayak and
stand up paddle board event for elite
and intermediate paddlers includes up
to 500 paddlers in two classes operating
on two race courses in the Chesapeake
Bay, under and between the north and
south bridges that consist of the William
P. Lane, Jr. (US-50/301) Memorial
Bridges, located between Sandy Point,
Anne Arundel County, MD and Kent
Island, Queen Anne’s County, MD. The
first course, for elite paddlers, is a 9-
statute mile/14.5-kilometer race course
that starts at the east beach area of
Sandy Point State Park at Annapolis,
MD, proceeds southerly along the
shoreline to a point on the course
located between north bridge piers 13
and 13A, then easterly along and
between the bridges toward the eastern
shore at Kent Island and turns around
upon reaching a point near Kent Island,
then proceeds westerly along and
between the bridges toward the western
shore, turns upon reaching a point on
the course located between north bridge
piers 24 and 25, proceeds northerly to
the Sandy Point Shoal Lighthouse, and
proceeds westerly to a finish at the east
beach area of Sandy Point State Park.
The second course, for intermediate
paddlers, is a 3.1-statute mile/5-
kilometer course that starts at the east
beach area of Sandy Point State Park at
Annapolis, MD, and follows the elite
paddlers to the north bridge, then
easterly along and between the bridges
toward the eastern shore at Kent Island
and turns northerly upon reaching a
point on the course located between
north bridge piers 24 and 25, and
proceeds to a finish at the east beach
area of Sandy Point State Park. Hazards
from the paddle races include numerous
event participants crossing designated
navigation channels and interfering
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with vessels intending to operate within
those channels, as well as operating
within approaches to the Sandy Point
State Park public boat launch facility
and marina. The Captain of the Port
(COTP) Maryland-National Capital
Region has determined that potential
hazards associated with the paddle
races would be a safety concern for
anyone intending to participate in this
event or for vessels that operate within
specified waters of the Chesapeake Bay
between Sandy Point and Kent Island,
MD.

The purpose of this rulemaking is to
protect event participants, non-
participants and transiting vessels on
certain waters of the Chesapeake Bay
before, during, and after the scheduled
event. The Coast Guard is proposing this
rulemaking under authority in 46 U.S.C.
70034 (previously 33 U.S.C. 1231).

III. Discussion of Proposed Rule

The COTP Maryland-National Capital
Region is proposing to establish special
local regulations from 7 a.m. on
September 27, 2020. The special local
regulations would be enforced from 7
a.m. to 1:30 p.m. on September 27,
2020. The regulated area would cover
all navigable waters of the Chesapeake
Bay, adjacent to the shoreline at Sandy
Point State Park and between and
adjacent to the spans of the William P.
Lane Jr. Memorial Bridges, from
shoreline to shoreline, bounded to the
north by a line drawn from the western
shoreline at latitude 39°01°05.23” N,
longitude 076°23'47.93” W; thence
eastward to latitude 39°01°02.08” N,
longitude 076°22°40.24” W; thence
southeastward to eastern shoreline at
latitude 38°59'13.70” N, longitude
076°19'58.40” W; and bounded to the
south by a line drawn parallel and 500
yards south of the south bridge span
that originates from the western
shoreline at latitude 39°00'17.08” N,
longitude 076°24'28.36” W; thence
southward to latitude 38°59'38.36” N,
longitude 076°23'59.67” W; thence
eastward to latitude 38°59°26.93” N,
longitude 076°23"25.53” W; thence
eastward to the eastern shoreline at
latitude 38°58740.32” N, longitude
076°20°10.45” W, located between
Sandy Point and Kent Island, MD.

The proposed special local
regulations duration and size of the
regulated area are intended to ensure
the safety of life on these navigable
waters before, during, and after the
paddle races, scheduled from 8 a.m. to
12:30 p.m. on September 27, 2020. The
COTP and the Coast Guard Patrol
Commander (PATCOM) would have the
authority to forbid and control the
movement of all vessels and persons,

including event participants, in the
regulated area.

Except for Bay Bridge Paddle
participants and vessels already at
berth, a vessel or person would be
required to get permission from the
COTP or PATCOM before entering the
regulated area. Vessel operators can
request permission to enter and transit
through the regulated area by contacting
the PATCOM on VHF-FM channel 16.
Vessel traffic would be able to safely
transit the regulated area once the
PATCOM deems it safe to do so. A
person or vessel not registered with the
event sponsor as a participant or
assigned as official patrols would be
considered a non-participant. Official
Patrols are any vessel assigned or
approved by the Commander, Coast
Guard Sector Maryland-National Capital
Region with a commissioned, warrant,
or petty officer on board and displaying
a Coast Guard ensign.

If permission is granted by the COTP
or PATCOM, a person or vessel would
be allowed to enter the regulated area or
pass directly through the regulated area
as instructed. Vessels would be required
to operate at a safe speed that minimizes
wake while within the regulated area.
Official patrol vessels will direct non-
participants while within the regulated
area. Vessels would be prohibited from
loitering within the navigable channel.
Only participant vessels and official
patrol vessels would be allowed to enter
the paddle races area.

The regulatory text we are proposing
appears at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on size and duration of the
regulated area, which would impact a
small designated area of the Chesapeake
Bay for 6.5 hours. The Coast Guard
would issue a Broadcast Notice to
Mariners via VHF—FM marine channel
16 about the status of the regulated area.
Moreover, the rule would allow vessels
to seek permission to enter the regulated
area, and vessel traffic would be able to
safely transit the regulated area once the
PATCOM deems it safe to do so.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term “‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section IV.A above,
this proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).
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D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule would not result in such
an expenditure, we do discuss the
effects of this rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 02301, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves implementation of
regulations within 33 CFR part 100
applicable to organized marine events
on the navigable waters of the United

States that could negatively impact the
safety of waterway users and shore side
activities in the event area lasting for 6.5
hours. Normally such actions are
categorically excluded from further
review under paragraph L[61] of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this docket,
see DHS’s Correspondence System of
Records notice (84 FR 48645, September
26, 2018).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.T05-0148 to read as
follows:

§100.T05-0148 Bay Bridge Paddle,
Chesapeake Bay, Between Sandy Point and
Kent Island, MD.

(a) Regulated area. The regulations in
this section apply to the following area:
All navigable waters of the Chesapeake
Bay, adjacent to the shoreline at Sandy
Point State Park and between and
adjacent to the spans of the William P.
Lane Jr. Memorial Bridges, from
shoreline to shoreline, bounded to the
north by a line drawn from the western
shoreline at latitude 39°01'05.23” N,
longitude 076°23'47.93” W; thence
eastward to latitude 39°01’02.08” N,
longitude 076°2240.24” W; thence
southeastward to eastern shoreline at
latitude 38°5913.70” N, longitude
076°19’58.40” W; and bounded to the
south by a line drawn parallel and 500
yards south of the south bridge span
that originates from the western
shoreline at latitude 39°00°17.08” N,
longitude 076°2428.36” W; thence
southward to latitude 38°59'38.36” N,
longitude 076°23'59.67” W; thence
eastward to latitude 38°59°26.93” N,
longitude 076°2325.53” W; thence
eastward to the eastern shoreline at
latitude 38°58740.32” N, longitude
076°20°10.45” W, located between
Sandy Point and Kent Island, MD. These
coordinates are based on datum NAD
1983.

(b) Definitions. As used in this
section—

Captain of the Port (COTP) Maryland-
National Capital Region means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or
any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the COTP to act on his behalf.

Coast Guard Patrol Commander
(PATCOM) means a commissioned,
warrant, or petty officer of the U.S.
Coast Guard who has been designated
by the Commander, Coast Guard Sector
Maryland-National Capital Region.

Official Patrol means any vessel
assigned or approved by Commander,
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Coast Guard Sector Maryland-National
Capital Region with a commissioned,
warrant, or petty officer on board and
displaying a Coast Guard ensign.

Participant means all persons and
vessels registered with the event
sponsor as participating in the Bay
Bridge Paddle or otherwise designated
by the event sponsor as having a
function tied to the event.

(c) Regulations. (1) Except for vessels
already at berth, all non-participants are
prohibited from entering, transiting
through, anchoring in, or remaining
within the regulated area described in
paragraph (a) of this section unless
authorized by the COTP Maryland-
National Capital Region or PATCOM.

(2) To seek permission to enter,
contact the COTP Maryland-National
Capital Region at telephone number
410-576—2693 or on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz) or the PATCOM on Marine Band
Radio, VHF-FM channel 16 (156.8
MHz). Those in the regulated area must
comply with all lawful orders or
directions given to them by the COTP
Maryland-National Capital Region or
PATCOM.

(3) The COTP Maryland-National
Capital Region will provide notice of the
regulated area through advanced notice
via Fifth Coast Guard District Local
Notice to Mariners, broadcast notice to
mariners, and on-scene official patrols.

(d) Enforcement officials. The Coast
Guard may be assisted with marine
event patrol and enforcement of the
regulated area by other Federal, State,
and local agencies.

(e) Enforcement period. This section
will be enforced from 7 a.m. to 1:30 p.m.
on September 27, 2020.

Dated: May 18, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-11853 Filed 6-1-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Part 153
[CMS-9913-P]
RIN 0938—-AU23

Amendments to the HHS-Operated
Risk Adjustment Data Validation Under
the Patient Protection and Affordable
Care Act’s HHS-Operated Risk
Adjustment Program

AGENCY: Centers for Medicare &
Medicaid Services (CMS), Department
of Health and Human Services (HHS).

ACTION: Proposed rule.

SUMMARY: This rule proposes to adopt
certain changes to the risk adjustment
data validation error estimation
methodology starting with the 2019
benefit year and beyond for states where
the Department of Health and Human
Services (HHS) operates the risk
adjustment program. The Patient
Protection and Affordable Care Act
(PPACA) established a permanent risk
adjustment program under which
payments are made to health insurance
issuers that attract higher-than-average
risk populations funded by payments
from health insurance issuers that
attract lower-than-average risk
populations. To ensure the integrity of
the HHS-operated risk adjustment
program, CMS, on behalf of HHS,
performs risk adjustment data
validation, also known as HHS-RADV,
to validate the accuracy of data
submitted by issuers for the purposes of
risk adjustment transfer calculations.
Based on lessons learned from the first
payment year of HHS-RADV, this rule
proposes changes to the HHS-RADV
error estimation methodology, which is
used to calculate adjusted risk scores
and risk adjustment transfers, beginning
with the 2019 benefit year of HHS—
RADV. This rule also proposes to
change the benefit year to which HHS—
RADV adjustments to risk scores and
risk adjustment transfers would be
applied starting with 2021 benefit year
HHS-RADV. These proposals seek to
further the integrity of the HHS-RADV
program, address stakeholder feedback,
promote fairness, and improve the
predictability of HHS-RADV
adjustments.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on July 2, 2020.

ADDRESSES: In commenting, please refer
to file code CMS—9913-P. Because of
staff and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-9913-P, P.O. Box 8010, Baltimore,
MD 21244-8010.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.

3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS—9913-P, Mail
Stop C4-26—05, 7500 Security
Boulevard, Baltimore, MD 21244-1850.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION section.

FOR FURTHER INFORMATION CONTACT:
Allison Yadsko, (410) 786—1740; Joshua
Paul, (301) 492—4347; Adrianne
Patterson, (410) 786—0686; and Jaya
Ghildiyal, (301) 492-5149.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

I. Background
A. Legislative and Regulatory Overview

The Patient Protection and Affordable
Care Act (Pub. L. 111-148) was enacted
on March 23, 2010; the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152) was enacted on March
30, 2010. These statutes are collectively
referred to as “PPACA” in this proposed
rule. Section 1343 of the PPACA 1
established a permanent risk adjustment
program to provide payments to health
insurance issuers that attract higher-
than-average risk populations, such as
those with chronic conditions, funded
by payments from those that attract
lower-than-average risk populations,
thereby reducing incentives for issuers
to avoid higher-risk enrollees. The
PPACA directs the Secretary, in
consultation with the states, to establish
criteria and methods to be used in
carrying out risk adjustment activities,
such as determining the actuarial risk of
enrollees in risk adjustment covered
plans within a state market risk pool.2
The statute also provides that the
Secretary may utilize criteria and
methods similar to the ones utilized

142 U.S.C. 18063.
242 U.S.C. 18063(a) and (b).
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under Medicare Parts C or D.3
Consistent with section 1321(c)(1) of the
PPACA, the Secretary is responsible for
operating the risk adjustment program
on behalf of any state that elected not

to do so. For the 2014-2016 benefit
years, all states and the District of
Columbia, except Massachusetts,
participated in the HHS-operated risk
adjustment program. Since the 2017
benefit year, all states and the District of
Columbia have participated in the HHS-
operated risk adjustment program.

Data submission requirements for the
HHS-operated risk adjustment program
are set forth at 45 CFR 153.700 through
153.740. Each issuer is required to
establish and maintain an External Data
Gathering Environment (EDGE) server
on which the issuer submits masked
enrollee demographics, claims, and
encounter diagnosis-level data in a
format specified by HHS. Issuers must
also execute software provided by HHS
on their respective EDGE servers to
generate summary reports, which HHS
uses to calculate the enrollee-level risk
score to determine the average plan
liability risk scores for each state market
risk pool, the individual issuers’ plan
liability risk scores, and the transfer
amounts by state market risk pool for
the applicable benefit year.

Pursuant to 45 CFR 153.350, HHS
performs risk adjustment data validation
(also known as HHS—-RADV) to validate
the accuracy of data submitted by
issuers for the purposes of risk
adjustment transfer calculations for
states where HHS operates the risk
adjustment program. This process
establishes uniform audit standards to
ensure that actuarial risk is accurately
and consistently measured, thereby
strengthening the integrity of the risk
adjustment program.*+ HHS-RADV also
ensures that issuers’ actual actuarial risk
is reflected in risk adjustment transfers
and that the HHS-operated program
assesses charges to issuers with plans
with lower-than-average actuarial risk
while making payments to issuers with
plans with higher-than-average actuarial
risk. Pursuant to 45 CFR 153.350(a),
HHS, in states where it operates the
program, must ensure proper validation
of a statistically valid sample of risk
adjustment data from each issuer that
offers at least one risk adjustment
covered plan® in that state. Under 45
CFR 153.350, HHS, in states where it
operates the program, may adjust the
plan average actuarial risk for a risk

342 U.S.C. 18063(b).

4HHS also has general authority to audit issuers
of risk adjustment covered plans pursuant to 45
CFR 153.620(c).

5See 45 CFR 153.20 for the definition of “risk
adjustment covered plan.”

adjustment covered plan based on
discrepancies discovered as a result of
HHS-RADV and use those adjusted risk
scores to modify charges and payments
to all risk adjustment covered plan
issuers in the same state market risk
pool.

For the HHS-operated risk adjustment
program, 45 CFR 153.630 requires an
issuer of a risk adjustment covered plan
to have an initial and second validation
audit performed on its risk adjustment
data for the applicable benefit year.
Each issuer must engage one or more
independent auditors to perform the
initial validation audit of a sample of
risk adjustment data selected by HHS.6
After the initial validation audit entity
has validated the HHS-selected sample,
a subsample is validated in a second
validation audit.” The second validation
audit is conducted by an entity HHS
retains to verify the accuracy of the
findings of the initial validation audits.

HHS conducted two pilot years of
HHS-RADV for the 2015 and 2016
benefit years 8 to give HHS and issuers
experience with HHS-RADV prior to
applying HHS-RADV findings to adjust
issuers’ risk scores, as well as the risk
adjustment transfers in the applicable
state market risk pool(s). The 2017
benefit year HHS—-RADV was the first
non-pilot year that resulted in
adjustments to issuers’ risk scores and
the risk adjustment transfers in the
applicable state market risk pool(s) as a
result of HHS-RADYV findings.® 10

When initially developing the HHS—
RADV process, HHS sought the input of
issuers, consumer advocates, providers,
and other stakeholders, and issued the
“Affordable Care Act HHS-Operated
Risk Adjustment Data Validation
Process White Paper” on June 22, 2013
(the 2013 RADV White Paper).1* The

645 CFR 153.630(b).

745 CFR 153.630(c).

8 HHS-RADV was not conducted for the 2014
benefit year. See FAQ ID 11290a (March 7, 2016),
available at: https://www.regtap.info/faq_
viewu.php?id=11290.

9The Summary Report of 2017 Benefit Year
HHS-RADV Adjustments to Risk Adjustment
Transfers released on August 1, 2019 is available at:
https://www.cms.gov/CCIIO/Programs-and-
Initiatives/Premium-Stabilization-Programs/

Downloads/BY2017-HHSRADV-Adjustments-to-RA-

Transfers-Summary-Report.pdf.

10 The one exception is for Massachusetts issuers,
who were not able to participate in prior HHS—
RADV pilot years because the state operated risk
adjustment for the 2014—-2016 benefit years.
Therefore, HHS made the 2017 benefit year HHS—
RADV a pilot year for Massachusetts issuers. See 84
FR 17454 at 17508.

11 A copy of the Affordable Care Act HHS-
Operated Risk Adjustment Data Validation Process
White Paper (June 22, 2013) is available at: https://
www.regtap.info/uploads/library/ACA_HHS_
OperatedRADVWhitePaper_062213_5CR_
050718.pdf.

2013 RADV White Paper discussed and
sought comment on a number of
potential considerations for the
development and operation of the HHS—
RADV program. Based on the feedback
received, HHS promulgated regulations
to implement HHS—-RADYV that we have
modified in certain respects based on
experience and public comments, as
follows.

In the July 15, 2011 Federal Register
(76 FR 41929), we published a proposed
rule outlining the framework for the risk
adjustment program, including
standards related to HHS-RADV. We
implemented the risk adjustment
program and adopted standards related
to HHS-RADV in a final rule, published
in the March 23, 2012 Federal Register
(77 FR 17219) (Premium Stabilization
Rule). The HHS-RADV regulations
adopted in the Premium Stabilization
Rule provide for adjustments to risk
scores and risk adjustment transfers to
reflect HHS-RADV errors, including the
two-sided nature of such adjustments.

In the December 7, 2012 Federal
Register (77 FR 73117), we published a
proposed rule outlining benefit and
payment parameters related to the risk
adjustment program, including six steps
for error estimation for HHS-RADV in
45 CFR 153.630 (proposed 2014
Payment Notice). We published the
2014 Payment Notice final rule in the
March 11, 2013 Federal Register (78 FR
15436). In addition to finalizing 45 CFR
153.630, this final rule further clarified
HHS-RADV policies, including that
adjustments would occur when an
issuer under-reported its risk scores.

In the December 2, 2013 Federal
Register (78 FR 72321), we published a
proposed rule outlining the benefit and
payment parameters related to the risk
adjustment program (proposed 2015
Payment Notice). This rule also
included several HHS—-RADV proposals.
We published the 2015 Payment Notice
final rule, which finalized HHS-RADV
requirements related to sampling; initial
validation audit standards, second
validation audit processes, and medical
record review as the basis of enrollee
risk score validation; the error
estimation process and original
methodology; and HHS-RADYV appeals,
oversight, and data security standards in
the March 11, 2014 Federal Register (79
FR 13743). Under the original
methodology adopted in that final rule,
almost every failure to validate an
Hierarchical Condition Category (HCC)
during HHS-RADV would have resulted
in an adjustment to the issuer’s risk
score and an accompanying adjustment
to all transfers in the applicable state
market risk pool.


https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.regtap.info/uploads/library/ACA_HHS_OperatedRADVWhitePaper_062213_5CR_050718.pdf
https://www.regtap.info/uploads/library/ACA_HHS_OperatedRADVWhitePaper_062213_5CR_050718.pdf
https://www.regtap.info/uploads/library/ACA_HHS_OperatedRADVWhitePaper_062213_5CR_050718.pdf
https://www.regtap.info/uploads/library/ACA_HHS_OperatedRADVWhitePaper_062213_5CR_050718.pdf
https://www.regtap.info/faq_viewu.php?id=11290
https://www.regtap.info/faq_viewu.php?id=11290

Federal Register/Vol. 85, No. 106/ Tuesday, June 2, 2020/Proposed Rules

33597

In the September 6, 2016 Federal
Register (81 FR 61455), we published a
proposed rule outlining benefit and
payment parameters related to the risk
adjustment program (proposed 2018
Payment Notice) that included
proposals related to HHS—-RADV. We
published the 2018 Payment Notice
final rule in the December 22, 2016
Federal Register (81 FR 94058), which
included finalizing proposals related to
HHS-RADV discrepancy reporting,
clarifications related to certain aspects
of the HHS-RADV appeals process, and
a materiality threshold for HHS-RADV
to ease the burden of the annual audit
requirements for smaller issuers. Under
the materiality threshold, issuers with
total annual premiums at or below $15
million are not subject to annual initial
validation audit requirements, but
would be subject to such audits
approximately every 3 years (barring
risk-based triggers that would warrant
more frequent audits).

In the November 2, 2017 Federal
Register (82 FR 51042), we published a
proposed rule outlining benefit and
payment parameters related to the risk
adjustment program (proposed 2019
Payment Notice) that included proposed
provisions related to HHS—RADV. We
published the 2019 Payment Notice
final rule in the April 17, 2018 Federal
Register (83 FR 16930), which included
finalizing for 2017 benefit year HHS—
RADV and beyond, an amended error
estimation methodology to only
calculate and adjust issuers’ risk scores
when an issuer’s failure rate is
statistically significantly different from
other issuers based on three HCC
groupings (low, medium, and high), that
is, when an issuer is identified as an
outlier. We also finalized an exemption
for issuers with 500 or fewer billable
member months from HHS-RADV; a
requirement that initial validation audit
samples only include enrollees from
state market risk pools with more than
one issuer; clarifications regarding civil
money penalties for non-compliance
with HHS-RADV; and a process to
handle demographic or enrollment
errors discovered during HHS-RADV.
We finalized an exception to the
prospective application of HHS-RADV
results for exiting issuers,?2 such that

12To be an exiting issuer, the issuer has to exit
all of the market risk pools in the state (that is, not
sell or offer any new plans in the state). If an issuer
only exits some market risk pools in the state, but
continues to sell or offer plans in others, it is not
an exiting issuer. A small group issuer with off-
calendar year coverage, who exits the small group
market risk pool in a state and only has small group
carry-over coverage that ends in the next benefit
year, and is not otherwise selling or offering new
plans in any market risk pools in the state, would
be an exiting issuer. See 83 FR 16965 through 16966

exiting outlier issuers’ results are used
to adjust the benefit year being audited
(rather than the following transfer year).

In the July 30, 2018 Federal Register
(83 FR 36456), we published a final rule
that adopted the 2017 benefit year HHS-
operated risk adjustment methodology
set forth in the final rules published in
the March 23, 2012 and March 8, 2016
editions of the Federal Register (77 FR
17220 through 17252 and 81 FR 12204
through 12352, respectively). This final
rule set forth additional explanation of
the rationale supporting use of
statewide average premium in the HHS-
operated risk adjustment state payment
transfer formula for the 2017 benefit
year, including why the program is
operated in a budget-neutral manner.
This final rule permitted HHS to resume
2017 benefit year program operations,
including collection of risk adjustment
charges and distribution of risk
adjustment payments. HHS also
provided guidance as to the operation of
the HHS-operated risk adjustment
program for the 2017 benefit year in
light of publication of this final rule.13

In the August 10, 2018 Federal
Register (83 FR 39644), we published a
proposed rule concerning the adoption
of the 2018 benefit year HHS-operated
risk adjustment methodology set forth in
the final rules published in the March
23, 2012 and December 22, 2016
editions of the Federal Register (77 FR
17220 through 17252 and 81 FR 94058
through 94183, respectively). The
proposed rule set forth additional
explanation of the rationale supporting
use of statewide average premium in the
HHS-operated risk adjustment state
payment transfer formula for the 2018
benefit year, including why the program
is operated in a budget-neutral manner.
In the December 10, 2018 Federal
Register (83 FR 63419), we issued a
final rule adopting the 2018 benefit year
HHS-operated risk adjustment
methodology as established in the final
rules published in the March 23, 2012
and the December 22, 2016 (77 FR
17220 through 1752 and 81 FR 94058
through 94183, respectively) editions of
the Federal Register. This final rule
permitted HHS to resume 2018 benefit
year program operations, including
collection of risk adjustment charges
and distribution of risk adjustment
payments.

In the January 24, 2019 Federal
Register (84 FR 227), we published a

and 84 FR 17503. The exiting issuer exception is
discussed in Section II.B.

13 “Update on the HHS-operated Risk Adjustment
Program for the 2017 Benefit Year.” July 27, 2018.
Available at https://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/2017-RA-
Final-Rule-Resumption-RAOps.pdf.

proposed rule outlining the benefit and
payment parameters related to the risk
adjustment program, including updates
to HHS-RADV requirements (proposed
2020 Payment Notice). We published
the 2020 Payment Notice final rule in
the April 25, 2019 Federal Register (84
FR 17454). The final rule included
policies related to incorporating risk
adjustment prescription drug categories
(RXCs) 14 into HHS-RADYV beginning
with the 2018 benefit year and
extending the Neyman allocation to the
10th stratum for HHS—RADV sampling.
We also finalized using precision
analysis to determine whether the
second validation audit results of the
full sample or the subsample (of up to
100 enrollees) results should be used in
place of initial validation audit results
when an issuer’s initial validation audit
results have insufficient agreement with
SVA results following a pairwise means
test. We clarified the application and
distribution of default data validation
charges under 45 CFR 153.630(b)(10)
and how CMS will apply error rates for
exiting issuers and sole issuer markets.
We codified the previously established
materiality threshold and exemption for
issuers with 500 or fewer billable
member months and established a new
exemption from HHS-RADV for issuers
in liquidation who met certain
conditions. In response to comments, in
the final rule, we updated the timeline
for collection, distribution, and
reporting of HHS-RADV adjustments to
transfers; provided that the 2017 benefit
year would be a pilot year for HHS—
RADV for Massachusetts; and
established that the 2018 benefit year
would be a pilot year for incorporating
RXCs into HHS-RADV.

In the February 6, 2020 Federal
Register (85 FR 7088), we published a
proposed rule outlining the benefit and
payment parameters related to the risk
adjustment program (proposed 2021
Payment Notice), including several
HHS-RADV proposals. Among other
things, in this rulemaking, we proposed
updates to the diagnostic classifications
and risk factors in the HHS risk
adjustment models beginning with the
2021 benefit year to reflect more recent
claims data, as well as proposed
amendments to the outlier identification
process for HHS-RADV in cases where
an issuer’s HGC count is low. We
proposed that beginning with 2019
benefit year HHS-RADV, any issuer
with fewer than 30 HCCs (diagnostic
conditions) within an HCC failure rate

14 An RXC uses a drug to impute a diagnosis (or
indicate the severity of diagnosis) otherwise
indicated through medical coding in a hybrid
diagnoses-and-drugs risk adjustment model.


https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2017-RA-Final-Rule-Resumption-RAOps.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2017-RA-Final-Rule-Resumption-RAOps.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/2017-RA-Final-Rule-Resumption-RAOps.pdf
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group would not be determined an
outlier. We also proposed to make 2019
benefit year HHS-RADV another pilot
year for the incorporation of RXCs to
allow additional time for HHS, issuers,
and auditors to gain experience with
validating RXCs. On May 14, 2020, we
published the HHS Notice of Benefit
and Payment Parameters for 2021 final
rule (85 FR 29164) (2021 Payment
Notice) that finalized these HHS—-RADV
changes as proposed. The proposed
updates to the diagnostic classifications
and risk factors in the HHS risk
adjustment models were also finalized
with some modifications.

As explained in prior notice-and-
comment rulemaking,?® while the
PPACA did not include an explicit
requirement that the risk adjustment
program operate in a budget-neutral
manner, HHS is constrained by
appropriations law to devise and
implement its risk adjustment program
in a budget-neutral fashion.16 Although
the statutory provisions for many other
PPACA programs appropriated funding,
authorized amounts to be appropriated,
or provided budget authority in advance
of appropriations,1” the PPACA neither
authorized nor appropriated additional
funding for risk adjustment payments
beyond the amount of charges paid in,
and did not authorize HHS to obligate
itself for risk adjustment payments in
excess of charges collected.® Indeed,
unlike the Medicare Part D statute,
which expressly authorized the
appropriation of funds and provided
budget authority in advance of
appropriations to make Part D risk-
adjusted payments, the PPACA’s risk
adjustment statute made no reference to
additional appropriations.1® Congress
did not give HHS discretion to
implement a risk adjustment program

15 See, e.g., 78 FR 15441 and 83 FR 16930.

16 Also see New Mexico Health Connections v.
United States Department of Health and Human
Services, 946 F.3d 1138 (10th Cir. 2019).

17 For examples of PPACA provisions
appropriating funds, see PPACA secs. 1101(g)(1),
1311(a)(1), 1322(g), and 1323(c). For examples of
PPACA provisions authorizing the appropriation of
funds, see PPACA secs. 1002, 2705(f), 2706(e),
3013(c), 3015, 3504(b), 3505(a)(5), 3505(b), 3506,

)(1), 3509(b), 3509(e), 3509(f), 3509(g), 3511,
4003(a), 4003(b), 4004(j), 4101(b), 4102(a), 4102(c),

d)(1)(C), 4102(d)(4), 4201(f), 4202(a)(5),
4204(b), 4206, 4302(a), 4304, 4305(a), 4305(c),
5101(h), 5102(e), 5103(a)(3), 5203, 5204, 5206(b),

5207, 5208(b), 5210, 5301, 5302, 5303, 5304,
5305(a), 5306(a), 5307(a), and 5309(b).

18 See 42 U.S.C. 18063.

19 Compare 42 U.S.C. 18063 (failing to specify
source of funding other than risk adjustment
charges), with 42 U.S.C. 1395w—116(c)(3)
(authorizing appropriations for Medicare Part D risk
adjusted payments); 42 U.S.C. 1395w—115(a)
(establishing “budget authority in advance of
appropriations Acts” for Medicare Part D risk
adjusted payments).

that was not budget neutral. Because
Congress omitted from the PPACA any
provision appropriating independent
funding or creating budget authority in
advance of an appropriation for the risk
adjustment program, we explained that
HHS could not—absent another source
of appropriations—have designed the
program in a way that required
payments in excess of collections
consistent with binding appropriations
law.

B. Stakeholder Consultation and Input

HHS has consulted with stakeholders
on policies related to the HHS-operated
risk adjustment program and HHS—
RADV. We held a series of stakeholder
listening sessions to gather input, and
received input from numerous
interested groups, including states,
health insurance issuers, and trade
groups. We also issued a white paper for
public comment on December 6, 2019
entitled the HHS Risk Adjustment Data
Validation (HHS-RADV) White Paper
(2019 RADV White Paper).20 We
considered comments received on the
2019 RADV White Paper and in
connection with previous rules as we
developed the policies in this proposed
rule.

II. Provisions of the Proposed
Regulations

HHS conducts HHS-RADYV under 45
CFR 153.630 and 153.350 in any state
where HHS is operating risk adjustment
on a state’s behalf. Since the 2017
benefit year, HHS has been operating
risk adjustment and HHS-RADV in all
50 states and the District of Columbia.
The purpose of HHS—-RADV is to ensure
issuers are providing accurate and
complete risk adjustment data to HHS,
which is crucial to the purpose and
proper functioning of the HHS-operated
risk adjustment program. HHS-RADV
ensures that issuers’ actual actuarial risk
is reflected in risk adjustment transfers
and that the HHS-operated risk
adjustment program assesses charges to
issuers with plans with lower-than-
average actuarial risk while making
payments to issuers with plans with
higher-than-average actuarial risk.

HHS-RADV consists of an initial
validation audit and a second validation
audit. Under 45 CFR 153.630, each
issuer of a risk adjustment covered plan
must engage an independent initial
validation auditor. The issuer provides
demographic, enrollment, claims data
and medical record documentation for a
sample of enrollees selected by HHS to

20 The 2019 RADV White Paper is available at:
https://www.cms.gov/files/document/2019-hhs-risk-
adjustment-data-validation-hhs-radv-white-paper.

its initial validation auditor for data
validation. Each issuer’s initial
validation audit is followed by a second
validation audit, which is conducted by
an entity that HHS retains to verify the
accuracy of the findings of the initial
validation audit.

This rule proposes changes to two
aspects of HHS—-RADV: (A) The error
rate calculation, and (B) the application
of HHS-RADV results. Beginning with
the 2019 benefit year of HHS-RADV,21
we propose to: (1) Modify the HCC
grouping methodology used in the error
rate calculation; (2) refine the error rate
calculation in cases where an outlier
issuer is only slightly outside of the
confidence interval for one or more HCC
groups; and (3) modify the error rate
calculation in cases where a negative
error rate outlier issuer also has a
negative failure rate. We also propose,
beginning with the 2021 benefit year of
HHS-RADV, to transition from the
current prospective application of HHS—
RADV results 22 to an approach that
would apply HHS-RADV results to the
benefit year being audited. We believe
these proposals specifically address
stakeholder feedback received after the
first payment year of HHS-RADV. These
proposals seek to further the integrity of
the HHS-RADV program, while
promoting fairness and improving the
predictability of HHS-RADV.

In addition to soliciting comments on
the following proposals, we also request
feedback on the potential impact of the
COVID-19 public health emergency on
the proposed timelines for
implementation of the proposals in this
rulemaking.

A. Error Rate Calculation Methodology

HHS recognizes that variation in
provider documentation of enrollees’
health status across provider types and
groups results in natural variation and
validation errors. Therefore, in the 2019
Payment Notice final rule,23 HHS
adopted the current error rate
calculation methodology to evaluate
material statistical deviation in failure
rates. The current methodology was
adopted to avoid adjusting issuers’ risk
scores and transfers due to expected

21 As part of the Administration’s efforts to
combat the Coronavirus Disease 2019 (COVID-19),
we announced the postponement of the 2019
benefit year RADV process. We intend to provide
further guidance by August 2020 on our plans to
begin 2019 benefit year RADV in calendar year
2021. See https://www.cms.gov/files/document/
2019-HHS-RADV-Postponement-Memo.pdyf.

22 The exception to the current prospective
application of HHS-RADV results is for exiting
issuers, whose HHS—RADV results are applied to
the risk scores and transfer amounts for the benefit
year being audited. See 83 FR 16930 at 16965.

23 See 83 FR 16930 at 16961 through 16965.


https://www.cms.gov/files/document/2019-hhs-risk-adjustment-data-validation-hhs-radv-white-paper
https://www.cms.gov/files/document/2019-hhs-risk-adjustment-data-validation-hhs-radv-white-paper
https://www.cms.gov/files/document/2019-HHS-RADV-Postponement-Memo.pdf
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variation and error. Instead, HHS
amends an issuer’s risk score only when
the issuer’s failure rate materially
deviates from a statistically meaningful
national value. HHS defines the national
statistically meaningful value as the
weighted mean and standard deviation
of the failure rate calculated based on all
issuers’ HHS-RADV results. Each
issuer’s results are compared to these
national metrics to determine whether
the issuer’s results are outliers. Based on
outlier issuers’ failure rate results, error
rates are calculated and applied to
outlier issuers’ plan liability risk
scores.24

Given comments received on the 2019
RADV White Paper and to help put the
methodological changes proposed in
this rule in context, this section outlines
how the current error rate calculation
methodology would apply if no changes

SA{GFR.} =

Where:

W{GFRg} is the weighted mean of GFRg  of
all issuers for the HCC group G weighted by
all issuers’ sample observations in each
group.

Sd{GFRg} is the weighted standard
deviation of GFRg, of all issuers for the HCC
group G.

Each issuer’s HCC group failure rates
are then compared to the national
metrics for each HCC grouping. All
enrollee HCCs identified by the IVA (or
SVA, as applicable) are used to
determine an issuer’s failure rate for the
applicable HCC group. If an issuer’s
failure rate for an HCC group falls
outside of the 95 percent confidence
interval around the weighted mean
failure rate for the HCC group, that is,

a failure rate further than 1.96 standard
deviations from the weighted mean
failure rate when assuming all issuers’
group failure rates are normally
distributed, the failure rate for the
issuer’s HCCs in that group is
considered an outlier (if the issuer
meets the minimum number of HCCs for
the HCC group). To calculate the outlier

24 As detailed further below, these risk score
changes are then used to adjust risk adjustment
transfers for the applicable state market risk pool.

2585 FR 29164.

were made since the latest policies were
finalized in the 2021 Payment Notice.25
This includes information on how HHS
uses outlier issuer group failure rates to
adjust enrollee risk scores, calculates an
outlier issuer’s error rate, and applies
that error rate to the outlier issuer’s plan
liability risk score.

To apply the current error rate
calculation methodology, HHS first uses
the failure rates for each HCC to
categorize all HCCs into three HCC
groupings (a high, medium, or low HCC
failure rate grouping). These HCC
groupings are determined by first
ranking all HCC failure rates and then
dividing the rankings into three
groupings, such that the total
observations of HCCs on EDGE in each
grouping are relatively equal across all
issuers’ initial validation audit (IVA)
samples (or second validation audit

YifreqlVAg;
ZifrquDGEG'i

M{GFRg} =1—

(SVA) samples, if applicable), resulting
in high, medium, and low HCC failure
rate groupings. An issuer’s HCC group
failure rate is calculated as follows:

freqlVAg;

GFRg; =1 —-———2%
61 freqEDGE;;

Where:

freqEDGEGg,; is the number of occurrences of
HCCs in group G that are recorded on
EDGE for all enrollees sampled from
issuer i.

freqIVAg, is the number of occurrences of
HCCs in group G that are identified by
the IVA audit (or SVA audit, as
applicable) for all enrollees sampled
from issuer i.

GFRg, is issuer i’s group failure rate for the
HCC group G.

HHS calculates the weighted mean
failure rate and the standard deviation
of each HCC group as:

% (freqEDGEg, « (GFRg,; — p{GFRg})")

ZifrquDGEG'i

status thresholds, HHS calculates the

lower and upper limits as:

LBg = W{GFRg} — sigma_cutoff *
Sd{GFRg}

UBg = W{GFRg} — sigma_cutoff *
Sd{GFRg}

Where:

sigma_cutoff is the parameter used to set the
threshold for the outlier detection as the
number of standard deviations away
from the mean; 1.96 for a two-tailed 95
percent confidence interval as
determined by a normal distribution.

LBg, UBg are the lower and upper thresholds
to classity issuers as outliers or not
outliers for group G.

Outlier status is determined
independently for each issuer’s HCC
failure rate group such that an issuer
may be considered an outlier in one
HCC failure rate group but not an outlier
in another HCC failure rate group.
Beginning with the 2019 benefit year,
issuers are also not considered an
outlier for an HCC group in which the
issuer has fewer than 30 HCCs.2627 If no
issuers’ HCC group failure rates in a
state market risk pool materially deviate
from the national mean of failure rates

26 See 85 FR 29196-29198.

27 Data from issuers with fewer than 30 HCCs in
an HCC group will be included in the calculation
of national metrics for that HCC group, including

or does not meet the minimum HCC
requirements (that is, no issuers are
outliers), HHS does not apply any
adjustments to issuers’ risk scores or to
transfers in that state market risk pool.

When an issuer’s HCC group failure
rate is an outlier, we reduce (or
increase) each of the applicable IVA
sample (or SVA sample, if applicable)
enrollees” HCC risk coefficients for
HCCGCs in that group by the difference
between the outlier issuer’s failure rate
for the HCC group and the weighted
mean failure rate for the HCC group.
Specifically, this will result in the
sample enrollees’ applicable HCC risk
score components being reduced (or
increased) by a partial value, or
percentage, calculated as the difference
between the outlier failure rate for the
HCC group and the weighted mean
failure rate for the applicable HCC
group. Beginning with the 2019 benefit
year, when the issuer meets the
minimum HCC frequency requirement
per an HCC group (Freq_EDGEg,; this
group adjustment factor GAFg,i amount
for outliers is the distance between
issuer i’s Group Failure Rate GFRg; and

the national mean failure rate, standard deviation,
and upper and lower confidence interval bounds.
Ibid.
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the weighted mean u{GFRg}. This is
calculated 28 as:

If GFRG,i > UBG or GFRG,i < LBG,

And if Freq EDGEg < 30:

Then Flagg, = “outlier” and GAFg,; —
W{GFRG}

If GFRGJ < UBGand GFRGJ 2, LBG,

Or if Freq_EDGEg,; < 30:

Then Flags; = “not outlier” and GAFg,
=0

Where:

Flage, is the indicator if the value of issuer
i’s group failure rate for group G is more

Adjustment; , =

Where:

RSh,G,ie is the risk score component of a
single HCC h (belonging to HCC group G)
recorded on EDGE for enrollee e of issuer
i

Adjustment; ¢ is the calculated adjustment
factor to adjust enrollee e of issuer i’s
EDGE risk scores.

GAFg, is the calculated adjustment factor for
issuer i’s risk score components for all
sampled HCCs in group G that are
recorded on EDGE.

The calculation of the enrollee
adjustment factor above only considers
risk score components related to the
HCC and ignores any other risk score
components (such as demographic
components and RXC components).
Newly identified HCCs by the IVA (or
SVA as applicable) contribute to the
calculation of the issuer’s group failure
rate but do not contribute to enrollee
risk score adjustments for that enrollee
and adjusted enrollee risk scores are
only computed for sampled enrollees
with HCCs in strata 1 through 9.

Next, for each sampled enrollee with
HCCs, HHS applies the enrollee
adjustment factor to each stratum 1
through 9 enrollee’s risk score

Where:

Consistent with 45 CFR 153.350(c),
HHS then applies the outlier issuer’s

28 This calculation sequence is printed here as it
appears in the 2021 Payment Notice (85 FR 29164
at 29196-29198). In certain later sections of this
proposed rule, we revised the order of similar
sequences to ensure simplicity when demonstrating
how the proposals in this proposed rule would be
combined with the current error rate calculation

extreme than a calculated threshold by
which we classify issuers into “outliers”
or “not outliers” for group G.

GAFg is the calculated adjustment factor
for issuer i’s risk score component for all
sampled HCCs in group G that are recorded
on EDGE.

The enrollee adjustment factor is then
calculated by applying the group
adjustment factor GAFg to individual
HCCs. For example, if an issuer has one
enrollee with the HIV/AIDS HCC and
the issuer’s HCC group adjustment rate

is 10 percent (the difference between the
issuer’s group failure rate and the
weighted mean failure rate) for the HCC
group that contains the HIV/AIDS HCC,
the enrollee’s HIV/AIDS coefficient
would be reduced by 10 percent. This
reduction would be aggregated with any
reductions to other HCCs for that
enrollee to arrive at the overall enrollee
adjustment factor. This value is
calculated according to the following
formula for each enrollee in stratum 1
through 9:

Yn(RShg,ie * GAFg,;)

Zh(RSh,G,i,e)

(including the non-HCC risk adjustment
components, such as demographic
components and RXC components) as
recorded on the EDGE server,
calculating the total adjusted enrollee
risk score for these enrollees as:
AdjRSic = EdgeRSi e * (1 —
Adjustments;e)
Where:
EdgeRSi . is the risk score as recorded on
the EDGE server of enrollee e of issuer i.
AdjRS; ¢ is the amended risk score for
sampled enrollee e of issuer 1.

Adjustment; ¢ is the adjustment factor by
which we estimate the EDGE risk score
exceeds or falls short of the initial or
second validation audit projected total
risk score for sampled enrollee e of
issuer 1.

The calculation of the total adjusted
enrollee risk score AdjRS; e for sample
enrollees in strata 1-9 is based on the
risk score recorded on EDGE server
EdgeRS; e that includes all risk score
components (that is, both HCCs and the
non-HCC components). Enrollees with
no HCCs do not have enrollee
adjustment factors or adjusted risk
scores; however, we note that they

Ze(Wi,e * AdeSi.e)

ErrorRate; =1 —

stratum size in population

Ee(wi,e * EdgeRSi,e)

contribute to the calculation of the
outlier issuer’s group failure rate in
advance of the calculation of
adjustments.

After calculating the adjusted EDGE
risk scores for outlier issuers’ sample
enrollees with HCCs, HHS calculates an
outlier issuer’s error rate by
extrapolating the difference between the
amended risk score and EDGE risk score
for all enrollees (stratum 1 through 10)
in the sample. The weight in the
extrapolation formula associated with
an enrollee’s amended risk score and
EDGE risk score is determined as the
ratio of (1) the stratum size in the
issuer’s population for the enrollee’s
stratum, to (2) the number of sampled
enrollees in the same stratum as the
enrollee. Sample enrollees with no
HCCs are included in the extrapolation
of the error rate for outlier issuers with
unchanged EDGE risk scores where
AdjRSi,e = EdgeRSi,e for enrollees with
no HCGs. The formulas to compute the
error rate using the stratum-weighted
risk score before and after the
adjustment are:

Wi,e

error rate to adjust that issuer’s
applicable benefit year plan liability risk

methodology (including the changes finalized in the
2021 Payment Notice). The different display of
these sequences does not modify or otherwise
change the amendments to the outlier identification
process finalized in the 2021 Payment Notice.

29 Exiting outlier issuer risk score error rates are
currently applied to the plan liability risk scores

" number of sample enrollees of the stratum

score.2? This risk score change, which
also impacts the state market average

and risk adjustment transfer amounts for the benefit
year being audited. For all other outlier issuers, risk
score error rates are currently applied to the plan
liability risk scores and risk adjustment transfer
amounts for the current transfer year. The exiting
issuer exception is discussed in Section II.B.
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risk score, is then used to adjust the
applicable benefit year’s risk adjustment
transfers for the applicable state market
risk pool. Due to the budget-neutral
nature of the HHS-operated program,
adjustments to one issuer’s risk scores
and risk adjustment transfers based on
HHS-RADV findings will affect other
issuers in the state market risk pool
(including those who were not
identified as outliers) because the state
market average risk score is recalculated
to reflect the change in the outlier
issuer’s plan liability risk score. This
also means that issuers that are exempt
from HHS-RADV for a given benefit
year may have their risk adjustment
transfers adjusted based on other
issuers’ HHS-RADV results.

In response to stakeholder concerns,
comments to the 2019 RADV White
Paper, and our analyses of 2017 benefit
year HHS-RADV results, HHS is
proposing to modify the HCC grouping
methodology used to calculate failure
rates by combining certain HCCs with
the same risk score coefficient for
grouping purposes, and to refine the
error estimation methodology to
mitigate the impact of the “payment
cliff”” effect, in which some issuers with
similar HHS-RADV findings may
experience different adjustments to their
risk scores and transfers. We also
propose changes to mitigate the impact
of HHS-RADYV adjustments that result
from negative error rate outlier issuers
with negative failure rates.

The 2019 RADV White Paper
discussed several alternatives for
potential changes to HHS-RADV, and
we considered those alternatives and
the comments we received on them
when considering which proposals to
propose in this rulemaking. This
proposed rule addresses only certain
policies discussed in the 2019 RADV
White Paper. We intend to continue to
analyze HHS-RADV results and
consider potential further refinements to
the HHS-RADYV methodology for future
benefit years.

1. HCC Grouping for Failure Rate
Calculation

HHS groups medical conditions in
multiple distinct ways during the risk
adjustment and HHS-RADV processes.
These grouping processes include:

For risk adjustment model
development:

(1) The hierarchies of Hierarchical
Condition Categories (HCCs),

(2) HCC coefficient estimation
groups,30

30 The current HCC coefficient estimation groups
for the adult models are identified in Column B of
Table 6 in the “Do It Yourself” Software. The

(3) A priori stability constraints, and
(4) Hierarchy violation constraints.
And, for HHS-RADV:

(5) HHS-RADYV HCC failure rate
groups.

The first four of these grouping
processes are related to the development
and estimation of coefficients in the
HHS risk adjustment models, while the
fifth is related to error estimation during
HHS-RADV. These grouping processes
are not concurrent. The grouping
processes related to the risk adjustment
models are implemented prior to the
benefit year and interact with HHS—
RADV HCC failure rate groups that are
implemented after the benefit year. Our
experience in the initial years of HHS—
RADV found that differences among the
risk adjustment and HHS-RADV
grouping procedures interact in varying
ways and may result in greater or lesser
HHS-RADV adjustments than may be
warranted in certain circumstances.
Examples of these interactions are
discussed later in this proposed rule.

The first grouping of medical
conditions —HCCs—is used to aggregate
thousands of standard disease codes
into medically meaningful but
statistically manageable categories.
HCCs in the 2019 benefit year HHS risk
adjustment models were derived from
ICD—9-CM codes 3? that are aggregated
into diagnostic groups (DXGs), which
are in turn aggregated into broader
condition categories (CCs). Then,
clinical hierarchies are applied to the
CCs, so that an enrollee receives an
increase to their risk score for only the
most severe manifestation among
related diseases that may appear in their
medical claims data on an issuer’s EDGE
server.32 Condition categories become
Hierarchical Condition Categories
(HCGs) once these hierarchies are
imposed.

As noted above, for a given hierarchy,
if an enrollee has more than one HCC
recorded in an issuer’s EDGE server,

current HCC coefficient estimation groups for the
child models are identified in Column B of Table
7 in the “Do it Yourself” Software.

311n the 2021 Payment Notice, we finalized
several updates to the HHS-HCC clinical
classification by using more recent claims data to
develop updated risk factors that apply beginning
with the 2021 benefit year risk adjustment models.
See 85 FR 29164 at 29175 (May 14, 2020). Also see
The Potential Updates to HHS-HCCs for the HHS-
operated Risk Adjustment Program (June 17, 2019)
(2019 HHS-HCC Potential Updates Paper), available
at: https://www.cms.gov/CCIIO/Resources/
Regulations-and-Guidance/Downloads/Potential-
Updates-to-HHS-HCCs-HHS-operated-Risk-
Adjustment-Program.pdf.

32 The process for creating hierarchies is an
iterative process that considers severity, as well as
costs of the HCCs in the hierarchies and clinical
input, among other factors. For information on this
process, see section 2.3 of the 2019 HHS-HCC
Potential Updates Paper.

only the most severe of those HCCs will
be applied for the purposes of risk
adjustment model and plan liability risk
score calculation.33 For example,
respiratory distress diagnosis codes are
organized in a hierarchy consisting of
three HCCs arranged in descending
order of clinical severity from (1) HCC
125 Respirator Dependence/
Tracheostomy Status to (2) HCC 126
Respiratory Arrest to (3) HCC 127
Cardio-Respiratory Failure and Shock,
Including Respiratory Distress
Syndromes. An enrollee may have
diagnosis codes in two respiratory
distress HCCs, but once hierarchies are
imposed, that enrollee would only be
assigned the single highest severity HCC
in the hierarchy. Thus, an enrollee with
diagnosis codes in HCC 126 Respiratory
Arrest and HCC 127 Cardio-Respiratory
Failure and Shock, Including
Respiratory Distress Syndromes would
only be assigned the single highest HCC
(in this case, HCC 126 Respiratory
Arrest). Although HCCs reflect
hierarchies among related disease
categories, for unrelated diseases,
multiple HCCs can accumulate for those
enrollees, that is, the model is
“additive.” For example, an enrollee
with both diabetes and asthma would
have (at least) two separate HCCs coded
and the predicted cost for that enrollee
will reflect increments for both
conditions.

In the risk adjustment models,
estimated coefficients of the various
HCCs within a hierarchy will ensure
that more severe and expensive HCCs
within that hierarchy receive higher risk
factors than less severe and less
expensive HCCs. Additionally, as a part
of the recalibration of the risk
adjustment models, HHS has grouped
some HCCs so that the coefficients of
two or more HCCs are equal in the fitted
risk adjustment models and only one
model factor is assigned to an enrollee
regardless of the number of HCCs from
that group present for that enrollee on
the issuer’s EDGE server,34 giving rise to
the second set of condition groupings
used in risk adjustment. We impose
these HCC coefficient estimation groups
for a number of reasons, including the
limitation of diagnostic upcoding by
severity within an HCC hierarchy and
the reduction of additivity within
disease groups (but not across disease

33 Once hierarchies are imposed, CC code groups
are referred to as HCCs.

34 As described in the June 17, 2019 document
“Potential Updates to HHS-HCCs for the HHS-
operated Risk Adjustment Program”, available at
https://www.cms.gov/CCIIO/Resources/Regulations-
and-Guidance/Downloads/Potential-Updates-to-
HHS-HCCs-HHS-operated-Risk-Adjustment-
Program.pdf#tpage=11.
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https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Potential-Updates-to-HHS-HCCs-HHS-operated-Risk-Adjustment-Program.pdf
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groups) in order to decrease the
sensitivity of the models to coding
proliferation.

Some of these HCC coefficient
estimation groups occur within
hierarchies. For example, HCC 126
Respiratory Arrest and HCC 127 Cardio-
Respiratory Failure and Shock,
Including Respiratory Distress
Syndromes within the respiratory
distress hierarchy are grouped into a
single HCC coefficient estimation group.

However, some HCC coefficient
estimation groups include HCCs that do
not share a hierarchy. For example,
another HCC coefficient estimation
group consists of HCC 61 Osteogenesis
Imperfecta and Other Osteodystrophies
and HCC 62 Congenital/Developmental
Skeletal and Connective Tissue
Disorders. Within an HCC coefficient
estimation group, each HCC will have
the same coefficient in our risk
adjustment models. However, as with

hierarchies, only one risk marker is
triggered by the presence of one or more
HCCs in the HCC coefficient estimation
groups. These HCC coefficient
estimation groups are identified in DIY
Software Table 6 for the adult models
and DIY Software Table 7 for the child
models. The adult model HCC
coefficient estimation groups for the
V05 risk adjustment models 3° are
displayed in Table 1:

TABLE 1—HCC COEFFICIENT ESTIMATION GROUPS FROM ADULT RISK ADJUSTMENT MODELS V05

Adult model
HCC
HHS HCC V05 HHS-HCC label coefficient
estimation
group
Diabetes with Acute COMPIICALIONS .........oiiiiiiiiiie ettt st sb e et e e bt e st e e sbe e e b e e saeesnseenneas Go1
Diabetes with Chronic Complications Go1
Diabetes Without COMPIICALION ..........eiiiiiiieiie ettt sttt b e bt e eae e e bt e sabeenbeeenneenneesnneeneas Go1
MUCOPOIYSACCNANAOSIS ...ttt et ea et sat et e e be e e bt e nat e et e e eas e e e bt e saneenaneereentneenne G02A
Lipidoses and GlyCOgENOSIS ........cccevvernueereeeniienieenieeeane GO02A
Amyloidosis, Porphyria, and Other Metabolic Disorders G02A
Adrenal, Pituitary, and Other Significant ENAOCHNE DISOIAErS .........ccceciiiiiiiiiieiiieiie sttt GO02A
NECrotiZiNg FASCIILIS ......oiveiiiiiii e s s Go03
Bone/Joint/Muscle Infections/Necrosis ..........c.cccccuveeeuenne GO03
Osteogenesis Imperfecta and Other Osteodystrophies G04
Congenital/Developmental Skeletal and Connective TissUE DIiSOIErs ..........ccccereieiiiriiieiieiee e Go4
Myelodysplastic Syndromes and MyelofiDrOSIS ........c.coiuiiiiiiiiiiiiiee e G06
APIAStC ANEIMIA ....eiieiiiii e Go06
Acquired Hemolytic Anemia, Including Hemolytic Disease of Newborn G07
Sickle Cell ANEMIA (HD=SS) ...ttt ettt b e sa et e s b e et e e s ae e e bt e saeeebeeambeeabeeanseesneesaneanseeanne Go7
TRAIASSEMIA IMEJOT ...ttt et a ettt e bt e bt e e b et e st e ee st e bt e ae e e bt e sareebeenaneenneeeaneens G07
Combined and Other Severe Immunodeficiencies .. Go08
Disorders of the Immune Mechanism .............c........ Go08
(DU To oY o] o To 1= PRSPPI G09
DU To =T oT=T g T [=T o Tt TP G09
Traumatic Complete Lesion Cervical Spinal Cord ... G10
QUAAIPIEIA .eeeeeeieieeeee e G10
Traumatic Complete Lesion Dorsal Spinal COrd ..........coiiiiiiiiieiiie et st b e saeeenee s G11
PAraplegial .......ooeiiiee e e e G11
MUSCUIAE DYSEIOPRNY ...ttt ettt sttt e bt e ae e et e e sae e e abeesaeeenbeesaeeenbeesnbeenneeaneeens G12
Parkinson’s, Huntington’s, and Spinocerebellar Disease, and Other Neurodegenerative Disorders . G12
LR ET o[- 1o VA AN 4 £ SRS PR G13
Cardio-Respiratory Failure and Shock, Including Respiratory Distress Syndromes ........cccccecveriviiieniiinieenineenns G13
Heart Assistive Device/Artificial Heart G14
Heart Transplant ...........oocioiiiiii e G14
Chronic Obstructive Pulmonary Disease, Including BronChi€Ctasis ..........c.ccceiieriiiiiiniienie e G15
LR {012 - TSP U RS OPP USSP G15
Chronic Kidney Disease, Stage 5 ........cc.c...... G16
Chronic Kidney Disease, Severe (Stage 4) G16
Ectopic and Molar Pregnancy, Except with Renal Failure, Shock, or EmbolisSm .......cc.ccoooiiiiiiinniiiie e, G17
Miscarriage with COMPIICALIONS .........c.oiiiiiiiiii e s G17
Miscarriage with No or Minor Complications ........... G17
Completed Pregnancy With Major Complications .... G18
Completed Pregnancy With CoOmPlCALIONS ........cocuiiiiiiiiiiii ettt st e e saeesneesaeeanne G18
Completed Pregnancy with No or Minor CompliCatiONS ..........ccccuiiiiiiiiiiiieiit et G18

The HHS-HCC model also
incorporates a small number of “a priori
stability constraints” to stabilize
estimates that might vary greatly due to

35 The shorthand V05’ refers to the current
HHS-HCC classification for the HHS risk
adjustment models, which applies through the 2020
benefit year.

36 For example, we previously finalized a
constraint for six coefficients associated with seven

small sample size.36 These a priori

stability constraints differ from the HCC
coefficient estimation groups in how the
corresponding estimates are counted. In

transplant status HCCs (excluding kidney

transplants) in the child model, as the sample sizes
of transplants are smaller in the child than the adult
model. Because the levels and changes in the child
transplant relative coefficients appeared to be
dominated by random instability at the time, we

contrast to HCC coefficient estimation
groups, with a priori stability
constraints, a person can have more
than one indicated condition (each with

believed the accuracy of the models were improved
by constraining these coefficients. See the HHS
Notice of Benefit and Payment Parameters for 2016,
Final Rule, 80 FR 10749 at 10761 (February 27,
2015).
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the same coefficient value) as long as
the HCCs are not in the same hierarchy.
As seen in Table 2, prior to the 2021

benefit year recalibration,37 only one a
priori stability constraint was applied to

the models, and this constraint was only
applied to the child models.

TABLE 2—HCCS SUBJECT TO A PRIORI STABILITY CONSTRAINTS IN RISK ADJUSTMENT CHILD MODELS V05

ChiIdeOQeI
a Priori
HHS HCC V05 HHS-HCC label stability
constraint

Pancreas Transplant Status/CompliCAtIONS ..........cocuiiiiiiiiiiiee e S1

Liver Transplant Status/COmMPIICAtIONS .........cccueiriiiiiieiesi et e e ne e nns S1

Intestine Transplant Status/Complications .. S1

Heart Assistive Device/Atrtificial Heart ......... .. | S1

HEAI TIANSPIANT ... .ottt a ettt b et e bt e sae e et e e ea bt e bt e eae e e bt e nab e e beeesneenneenaneenenas S1

Lung Transplant Status/COmMPIICALIONS .........ccueirieiieiieeri ettt r e s nesreenesneennenns St
251 i, Stem Cell, Including Bone Marrow, Transplant Status/CompliCations ...........ccccceiviiiiiriiinieeese e S1

HCC coefficient estimation group
constraints and a priori stability
constraints are both applied in the
initial phase of risk adjustment
regression modeling. Other constraints
may be applied in later stages
depending on regression results. For
example, HCCs may be constrained
equal to each other if there is a
hierarchy violation (a lower severity
HCC has a higher estimate than a higher
severity HCC in the same hierarchy).38
HCC coefficients may also be
constrained to 0 if the estimates fitted
by the regression model are negative.

The final set of groupings is imposed
during the error estimation stage of the
HHS-RADV process. In this process,
HCCs are categorized into low, medium,
and high HCC failure rate groups. These
groupings are designed to balance the
need to assess the impact of medical
coding errors of individual HCCs on risk
scores and risk adjustment transfers and
the need to assess failure rates on
enough HCCs to provide statistically
meaningful HHS-RADV results.
Furthermore, these groupings are
intended to reflect the fact that some
HCCs are more difficult to code
accurately than other HCCs and to
provide national standards that take into
account the level of coding difficulty for
a given HCC.

To create the HHS-RADV HCC failure
rate groupings, the first step is to
calculate the national average failure
rate for each HCC individually. The
second step involves ranking HCCs in
order of their failure rates and then
dividing them into three groups—a low,
medium, and high failure rate group—

37In the 2021 Payment Notice (85 FR 29164 at
29178), we introduced an additional a priori
stability constraint to the child risk adjustment
models, constraining HCG 218 Extensive Third
Degree Burns and HCC 223 Severe Head Injury to
have the same risk adjustment coefficient due to
small sample size. We also revised the current
single transplant stability constraint in the child
models (shown in Table 2) into two stability

such that the total counts of HCCs in
each group nationally as recorded in
EDGE data across all IVA samples (or
SVA samples if applicable) are roughly
equal. These HCC failure rate groups
form the basis of the failure rate outlier
determination process, with each failure
rate group receiving an independent
assessment of outlier status for each
issuer.39

Based on our experience with the
initial years of HHS-RADV, HHS
observed that, in certain situations, the
risk adjustment HCC hierarchies and
HCC coefficient estimation groups can
influence and interact with the HHS—
RADV HCC failure rate groupings in
varying ways that could result in
misalignments.4° For example:

e Scenario 1: HCCs in the same HCC
hierarchy with different coefficients are
sorted into different HHS—-RADV HCC
failure rate groupings.

++ If one HCC is commonly miscoded
as another HCC in the same hierarchy,
but the two HCCs are sorted into
different HCC failure rate groupings in
HHS-RADV, an issuer may be flagged as
an outlier in either of the HCC failure
rate groupings where one HCC is
missing or the other HCC is newly
found.

++ For example, HCC 8 Metastatic
Cancer and HCC 11 Colorectal, Breast
(Age <50), Kidney, and Other Cancers
are in the same hierarchy in risk
adjustment, but for the 2017 benefit year
of HHS-RADV, HCC 8 was in the
medium HCC failure rate grouping and
HCC 11 was in the high HCC failure rate
grouping. In validating an enrollee with
HCC 8 in HHS-RADYV, the IVA or SVA

constraints to better distinguish transplant cost
differences.

38 For example, in the 2019 benefit year of risk
adjustment adult models, HCC 88 (Major
Depression and Bipolar Disorders) and HCC 89
(Reactive and Unspecified Psychosis, Delusional
Disorders) were constrained to be equal due to a
hierarchy violation occurring. Therefore, these

Entity may find that an enrollee with
HCC 8 reported in EDGE is not validated
as having HCC 8, which is at the top of
the HCC hierarchy in risk adjustment,
but the enrollee may have been found to
have HCC 11 in the issuer’'s HHS-RADV
audit data. In this case, HCC 8 would be
considered missing in the medium HCC
failure rate grouping, and HCC 11 would
be considered found in the high HCC
failure rate grouping.

++ This circumstance would
influence the failure rate for that issuer,
potentially leading to the issuer being
classified as an outlier in an HCC failure
rate grouping. If the issuer is found to
be an outlier in one of the two failure
rate groupings, the issuer’s HCC failure
rate would not represent the actual
difference in risk and costs between
these two coefficients.

e Scenario 2: HCCs in the same HCC
hierarchy with different coefficients are
sorted into the same HHS-RADV HCC
failure rate grouping.

++ If one HCC is commonly miscoded
as another HCC in the same hierarchy,
and the two HCCs are sorted into the
same HCC failure rate grouping, the
issuer may not be flagged as an outlier
for that HCC grouping. This may occur
because the failure to validate an HCC
and the discovery of a new HCC in that
same HCC failure rate grouping have a
net impact of zero on the total final
value of the issuer’s failure rate. For
purposes of the calculation of the failure
rate, there would appear to be no
difference between the two HCCs, even
though they have different coefficients
in risk adjustment.

HCCs in the 2019 benefit year final adult models
have the same risk scores; however, these two HCCs
are not grouped (as shown in Table 6, Column B
of 2019 benefit year DIY Software).

39For a table of the HCC failure rate groupings for
2017 benefit year HHS-RADV, see the 2019 RADV
White Paper, Appendix E.

40 See Section 3.3 of the 2019 RADV White Paper.
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++ For example, HCC 35 End-Stage
Liver Disease and HCC 34 Liver
Transplant Status/Complications are in
the same hierarchy in risk adjustment
and were both sorted into the medium
HCC failure rate grouping in the 2017
benefit year HHS—-RADV results. In
validating an enrollee with HCC 35 in
HHS-RADV, the IVA or SVA Entity may
find that an enrollee with HCC 35
reported in EDGE is not validated as
having HCC 35, but the enrollee may
have been found to have HCC 34 in
issuer’s HHS—-RADV audit data. In this
case, not validating HCC 35 and finding
HCC 34 in the same HCC grouping in
HHS-RADV would, when taken
together, have no net impact on the
issuer’s HCC group failure rate.

++ This situation would influence the
failure rate for that issuer, potentially
leading to the issuer not being classified
as an outlier in an HCC failure rate
grouping even though the two HCCs
have different risk and costs. If the
issuer is not found to be an outlier in
the applicable failure rate grouping, the
issuer’s HHS-RADV adjustment would
not represent the actual difference in
risk and costs between these two
coefficients.

e Scenario 3: HCCs in the same HCC
coefficient estimation group are sorted
into different HCC failure rate
groupings.

++ In this situation, a miscoding of
one HCC for the other may lead to the
issuer being identified as a positive
outlier in one HCC failure rate grouping
or a negative outlier in another, despite
there being no difference in risk score
due to the coding error.

++ For example, HCC 54 Necrotizing
Fasciitis and HCC 55 Bone/Joint/Muscle
Infections/Necrosis share a hierarchy
and an HCC coefficient estimation group
in risk adjustment, resulting in risk
score coefficients constrained to be
equal, but for 2017 benefit year HHS—
RADV, HCC 54 was in the high failure
rate HCC grouping, while HCC 55 was
in the medium failure rate HCC
grouping. In validating an enrollee with
HCC 54 in HHS-RADV, the IVA or SVA
Entity may find that an enrollee with
HCC 54 reported in EDGE is not
validated as having HCC 54, but the
enrollee may have been found to have
HCC 55 in issuer’s HHS-RADV audit
data.

++ In this case, when taken together
with the issuer’s other HHS—-RADV
results, HCCs in the same HCC
coefficient estimation group could
contribute to an issuer’s failure rate in
a HCC failure rate grouping, even
though the HCCs do not have different
risk scores and an adjustment to risk
scores is not conceptually warranted. If

the issuer is found to be an outlier in
one of the two failure rate groupings, the
issuer’s HCC failure rate would not
represent actual differences in risk or
costs between these two coefficients.

Based on HHS’s initial analysis of the
occurrence of these scenarios in the
2017 benefit year HHS-RADV results,*?
and in response to comments to the
2019 RADV White Paper, HHS is
considering an option in this proposed
rule to address the influence of the HCC
hierarchies and HCC coefficient
estimation groups on the HCC failure
rate groupings in HHS-RADV. Our
intention is to address this issue on an
interim basis while we continue to
assess different longer-term options,
including potential significant changes
to the outlier determination process,
which require additional analysis and
consideration before proposing.

To address Scenario 3, we propose to
modify the creation of HHS—-RADV HCC
failure rate groupings and place all
HCCs that share an HCC coefficient
estimation group in the adult risk
adjustment models (see Table 1 for the
list of the HCC coefficient estimation
groups in the V05 classification) into the
same HCC failure rate grouping.
Specifically, we propose that when HHS
calculates EDGE and IVA frequencies
for each individual HCC and prior to
sorting the HCCs into low, medium, and
high failure rate groups for HHS-RADV,
HCCs that are in the same HCC
coefficient estimation group in the adult
risk adjustment models (and, therefore,
have coefficients constrained to be equal
to one another) would be aggregated
into one HCC. These new frequencies,
including the aggregated frequencies of
HCC coefficient estimation groups and
the frequencies of all other
unconstrained HCCs, treated separately,

41 As discussed in the 2019 RADV White Paper,
we performed an initial review of the occurrence of
these scenarios in the 2017 benefit year HHS-RADV
results. Of all the HCCs in EDGE that were not
validated in the audit data, about 1/8th represented
HCCs that IVA or SVA auditors coded as different
HCCs within the same hierarchy. Of the HCCs that
were newly found in the audit data—that is, they
were not recorded in the original EDGE data—
around 1/3rd represented HCCs that were newly
found because they were originally reported on
EDGE as a different HCC in the same hierarchy.
However, we note that these occurrences reflect
both HCCs sorted into different HCC failure rate
groups and HCCs sorted into the same HCC failure
rate groups, including a scenario, discussed in the
whitepaper wherein HCCs in the same hierarchy
and the same HCC coefficient estimation group are
sorted into the same HCC failure rate group, which
would have no impact on failure rate and would not
warrant any adjustment to risk score. Therefore, for
many issuers, these occurrences would be unlikely
to impact whether they were an outlier in an HCC
failure rate grouping. However, we note that the
initial review discussed in the white paper did not
consider HCCs that share an HCC coefficient
estimation group, but do not share a hierarchy.

would be considered frequencies of
“Super HCCs”.

In the current process,*2 before sorting
into the three HCC failure rate groups,
failure rates for each HCC are calculated
individually as:

freqlVA,

FRy=1————
n freqEDGE,

Where:

h is the index of the htr HCC code;

freqEDGE), is the frequency of an HCC h
occurring in EDGE data; that is, the
number of sampled enrollees recording
HCC h in EDGE data across all issuers
participating in HHS-RADV;

freqIVA,, is the frequency of an HCC h
occurring in IVA results (or SVA results,
as applicable); that is, the number of
sampled enrollees recording HCC h in
IVA (or SVA, as applicable) results
across all issuers participating in HHS—
RADV; and

FRy, is the national overall (average) failure
rate of HCC h across all issuers
participating in HHS-RADV.

In the proposed methodology, this
step would be modified as:

freqlVA,

FR,=1-——L ¢
¢ freqEDGE,

Where:

c is the index of the ¢t Super HCGC;
freqEDGE, is the frequency of a Super HCC
¢ occurring in EDGE data across all
issuers participating in HHS—-RADV; that
is, the sum of freqEDGE), for all HCCs
that share an HCC coefficient estimation
group in the adult models:

freqEDGE, = ZfrquDGEh'C

h

When an HCC is not in an HCC coefficient
estimation group in the adult risk
adjustment models, the freqEDGE., for
that HCC will be equivalent to
freqEDGE,;

freqIVA, is the frequency of a Super HCC ¢
occurring in IVA results (or SVA results,
as applicable) across all issuers
participating in HHS-RADV; that is, the
sum of freqIVA, for all HCCs that share
an HCC coefficient estimation group in
the adult risk adjustment models:

freqlVA, = Z freqlVAy .
h

And;

FR. is the national overall (average) failure
rate of Super HCC c across all issuers
participating in HHS-RADV.

Then, the failure rates for all Super
HCCs, both those composed of a single

42 See the 2018 HHS-RADV protocols, section
11.3.1, available at: https://www.regtap.info/
uploads/library/HRADV_2018Protocols_070319_
5CR_070519.pdf.
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HCC and those composed of the
aggregate frequencies of HCCs that share
an HCC coefficient estimation group in
the adult risk adjustment models, would
be grouped according to the current
HHS-RADV failure rate grouping
methodology.

As an illustrative example, this
proposal would mean that, for purposes
of HHS-RADV groupings, two of the
three current respiratory distress HCCs
in the adult risk adjustment models,
HCC 126 Respiratory Arrest and HCC
127 Cardio-Respiratory Failure and
Shock, Including Respiratory Distress
Syndromes, would be aggregated into
one Super HCC because they have the
same estimated costs and share an HCC
coefficient estimation group. That Super
HCC would then be sorted into a failure
rate group according to its overall
national failure rate. As such, all
validations or failures to validate either
of the two HCCs composing the Super
HCC would contribute to the failure rate
for the same HCC failure rate grouping.
However, if an enrollee with one of the
two HCCs in the Super HCC reported on
EDGE was not validated as having the
EDGE reported HCC but is found to have
the other HCC in the Super HCC (e.g.,
an enrollee with HCC 126 reported on
EDGE is not validated as having HCC
126 but is found to have HCC 127), the
issuer’s failure rate would not be
affected. This approach would ensure
that HCCs with the same estimated costs
in the adult risk adjustment models that
share an HCC coefficient estimation
group do not contribute to an issuer’s
failure rate in a HCC failure rate
grouping. To promote fairness and
ensure the integrity of the program, we
do not believe that issuers should be
considered to have an HHS-RADV error
for similar conditions from the same
HCC coefficient estimation group and,
as a result, were estimated as having the
same risk in the adult risk adjustment
models. This proposal to aggregate the
frequencies of HCCs in the same HCC
coefficient estimation group in the adult
risk adjustment models would refine the
HHS-RADV methodology to better
identify and focus outlier
determinations on actual differences in
risk and costs. Based on our testing of
this proposed policy on 2017 benefit
year HHS-RADV results, we estimate
that by creating the proposed Super
HCCs, approximately 98.1 percent of the
occurrences of HCCs on EDGE belong to
HCCs that would be assigned to the
same failure rate groups under the
proposed methodology as they have
been under the current methodology as
seen in Table 3. Although the impact on
individual issuer results may vary

depending upon the accuracy of their
initial data submissions and the rate of
occurrence of various HCCs in their
enrollee population, the national
metrics used for HHS—-RADV would
only be slightly affected, as seen in
Table 4. The stability of these metrics
and high proportion of EDGE
frequencies of HCCs that would be
assigned to the same failure rate group
under the proposed and current sorting
methodologies reflects that the most
common conditions will have similar
failure rates if this proposal is adopted.
However, the failure rate estimates of
less common conditions may be
stabilized with the proposed creation of
Super HCCs by ensuring these
conditions are grouped alongside more
common, related conditions.

In testing this proposal to create the
Super HCCs in HHS-RADV, we grouped
HCCs in the same HCC coefficient
estimation group in the adult risk
adjustment models. To do this, we used
variables in Column B in Table 6 of the
HHS-Developed Risk Adjustment Model
Algorithm “Do It Yourself”” software 43
to determine the candidate HCCs that
should be incorporated into Super HCCs
under this policy proposal. If a set of
candidate HCCs are all from the same
HCC coefficient estimation group, they
would be grouped into one Super HCC
in HHS-RADV. Each remaining HCC
that does not meet these criteria would
be assigned to its own Super HCC prior
to determining the HCC failure rate
grouping. We chose to use the adult risk
adjustment models for testing because
the majority of the population with
HCCs in the HHS-RADV samples are
subject to the adult models (88.3 percent
for the 2017 benefit year).44 As such, the
adult models’ HCC coefficient
estimation groups will be applicable to
the vast majority of enrollees and we
believe that the use of HCC coefficient
estimation groups present in the adult
risk adjustment models sufficiently
balances the representativeness and
precision of HCC failure rate estimates
across the entire population in aggregate
and may be used as the source for the
proposed creation of Super HCCs for all
RADV sample enrollees, regardless of
the risk adjustment model to which they
are subject.

432017 Benefit Year Risk Adjustment: HHS-
Developed Risk Adjustment Model Algorithm “Do
It Yourself (DIY)” Software. Technical Details. July
21, 2017. Assessed at: https://www.cms.gov/CCIIO/
Resources/Regulations-and-Guidance/Downloads/
DIY-Tables-7-12-2017.xIsx.

44 This was calculated after removing issuers in
Massachusetts and incorporating cases where
issuers failed pairwise and the SVA sub-sample was
used.

In developing this policy, we limited
the grouping of risk adjustment HCCs
into Super HCCs for HHS-RADV to HCC
coefficient estimation groups alone and
have not considered including a priori
stability constraints or hierarchy
violation constraints in the aggregation
of Super HCCs. A priori stability
constraints currently are only applied to
a limited number of HCGCs in the child
models and are applied differently than
HCC hierarchies and HCC coefficient
estimation groups. Whereas enrollees
can only receive one HCC from a
hierarchy or one model factor from a
coefficient estimation group (for
example, one factor for the presence of
either HCC 61 Osteogenesis Imperfecta
and Other Osteodystrophies or HCC 62
Congenital/Developmental Skeletal and
Connective Tissue Disorders), enrollees
may receive more than one HCC when
there is an a priori stability constraint
(for example, HCC 129 Heart Transplant
and HCC 158 Lung Transplant Status/
Complications in the child model).
Although HCCs subject to a priori
stability constraints will have the same
coefficient value, the possible additive
nature of these HCCs suggests that a
failure to validate one HCC subject to an
a priori stability constraint paired with
the IVA or SVA entity identifying a
different HCC subject to the same a
priori stability constraint does not
constitute a swapping of HCCs in the
same way that a similar scenario among
HCCs in a common HCC coefficient
estimation group would. As such, we do
not find it necessary or appropriate to
include a priori stability constraints in
the aggregation of Super HCCs.

We also did not consider hierarchy
violation constraints as a part of the
sorting algorithm in order to balance
complexity and consistency, as
hierarchy violation constraints in the
risk adjustment models can change from
year-to-year as a natural result of risk
adjustment model coefficient annual
recalibration updates. These year-to-
year changes would make HCC
groupings for these HCCs less stable and
transparent, and would reduce
predictability for issuers.

For the above mentioned reasons, we
propose to combine HCCs in HCC
coefficient estimation groups in the
adult risk adjustment models into Super
HCCs prior to sorting the HCCs into low,
medium and high failure rate groups for
HHS-RADV, starting with the 2019
benefit year of HHS-RADV. If finalized
as proposed, these Super HCC groupings
would apply to all RADV sample
enrollees, regardless of the risk
adjustment models to which they are
subject. Once sorted into failure rate
groups, the failure rates for all Super


https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/DIY-Tables-7-12-2017.xlsx
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/DIY-Tables-7-12-2017.xlsx
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HCCs, both those composed of a single
HCC and those composed of the
aggregate frequencies of HCCs that share
an HCC coefficient estimation group in
the adult risk adjustment models, would
be grouped according to the current
HHS-RADV failure rate grouping
methodology.

We solicit comment on all aspects of
this proposal. In particular, we solicit
comments on the proposed use of the
HCC coefficient estimation groups to
identify the HCCs that would be
aggregated into Super HCCs in HHS—
RADV and whether we should also
consider incorporating a priori stability
constraints from the child models, or
hierarchy violation constraints from the
adult risk adjustment models as part of

HHS-RADV Super HCCs. We also
solicit comment on whether, in addition
to the Super HCCs based on the adult
risk adjustment models, CMS should
create separate infant Super HCCs for
each severity type in the infant risk
adjustment models. As we considered
with the adult risk adjustment model-
based Super HCCs, if we were to adopt
separate infant model-based Super
HCCs, we solicit comments on whether
we should incorporate only the HCC
coefficient groupings inherent in the
infant severity level determination
process, or both these groupings and
any hierarchy violation constraints that
may occur in the infant models. The
latter option may make the composition
of HCC groups less stable year-to-year,

but may more comprehensively address
Scenario 3 when it occurs and reflect
the full risk structure of HCC hierarchies
as expressed in infant risk adjustment
models.

Additionally, we solicit comment
regarding the impact of COVID-19 on
the proposed changes to the HCC
grouping methodology for error rate
calculation. In particular, we solicit
comment on whether the need for
providers to focus on caring for patients
during the COVID-19 pandemic could
impact the completeness of the data that
would be used to implement the new
HCC grouping methodology for HHS—
RADV, such that we should consider a
later applicability date if we finalize this
proposal.

TABLE 3—ESTIMATED PROPOSED CHANGES IN THE HCC GROUPINGS USING SUPER HCCS BASED ON ADULT MODEL

HCC COEFFICIENT ESTIMATION GROUPS
[Using the 2017 benefit year HHS—RADV results]

Super HCCs using HCC coefficient estimation

groups
Count of HCC categories in each failure rate group (proposed option)
Low Medium High
Current Methodology:
31 1 1
2 29 4
1 5 53

Super HCCs using HCC coefficient estimation

groups
Frequency of HCC occurrence on EDGE (proposed option)
Low Medium High
(percent) (percent) (percent)
Current Methodology:
32.2 0.0 0.0
0.1 33.0 1.0
0.3 0.3 32.9

TABLE 4—ESTIMATED PROPOSED NATIONAL METRICS IN THE HCC GROUPINGS USING SUPER HCCS BASED ON ADULT
MODEL HCC COEFFICIENT ESTIMATION GROUPS

[Using the 2017 benefit year HHS—RADV results]

Weighted ;
HCC grouping options Group meapazgilure Vg%?gteevd th';g:;ﬁ)"ld terJé)s%e()nd
CUITENE e 0.0476 0.0973 —-0.1431 0.2382
0.1549 0.0992 —0.0395 0.3493
0.2621 0.1064 0.0536 0.4706
Super HCCs using HCC Coefficient Estimation 0.0496 0.0959 —0.1384 0.2376
Groups (Proposed Option).
0.1557 0.0994 —0.0392 0.3506
0.2595 0.1065 0.0508 0.4682

2. “Payment cliff”” Effect

The HHS-RADV error rate calculation
methodology is based on the
identification of outliers, as determined
using certain national thresholds. In the
case of the current error rate calculation
methodology, those thresholds are used

to determine whether an issuer is an
outlier, and to determine the error rate
that will be used to adjust risk scores.
As previously discussed, under the
current methodology, 1.96 standard
deviations on both sides of the
confidence interval around the weighted

HCC group means are the thresholds
currently used to determine whether an
issuer is an outlier. In practice, these
thresholds mean that an issuer with
failure rates outside the 1.96 standard
deviations range for any of the HCC
failure groups is deemed an outlier and
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receives an adjustment to its risk score,
while an issuer with failure rates inside
the 1.96 standard deviations range for
all groups receives no adjustment to its
risk score.4?

As stated in the 2021 Payment Notice,
beginning with the 2019 benefit year,
when the issuers meets the minimum
HCC requirement per an HCC group
(Freq_EDGEg , the group adjustment
factor for outliers is the distance
between issuer i’s Group Failure Rate
GFRg, and the weighted mean u{GFRg}
calculated 46 as:

If GFRG; > UBg or GFRg,i < LBg:

And if Freq EDGEg ; = 30:

Then Flagg, = “outlier” and GAFg, =
GFRG,i — H{GFRG}

If GFRGJ < UBG amd GFHGJ > LBg,

Or if Freq_EDGEg; < 30:

Then Flagg,; = “not outlier” and GAFG
=0

Where:

Flage,i is the indicator if issuer i’s group
failure rate for group G is located beyond
a calculated threshold that we use to
classify issuers into “outliers” or “not
outliers” for group G.

GAFGg, is the calculated adjustment factor
to adjust issuer i’s EDGE risk score
components for all sampled HCCs in group
G.

For each sampled enrollee with HCCs,
the group adjustment factor (GAF) is
applied at the individual HCC level to
all EDGE HCCs in the HCC grouping in
which the issuer is an outlier. For
example, if an issuer’s sample has one
enrollee with the HIV/AIDS HCC and
the issuer’s HCC GAF 47 is 10 percent
(the difference between the outlier
issuer’s group failure rate and the
weighted mean group failure rate) for
the HCC group that contains the HIV/
AIDS HCC, the enrollee’s HIV/AIDS
HCC risk score coefficient would be
reduced by 10 percent. This reduction
would be aggregated with any
reductions to other HCCs for that
enrollee to arrive at the overall enrollee
adjustment factor for each sample
enrollee in stratum 1 through 9. Next,
each stratum 1 through 9 sample

45 An issuer with no error rate would not have its
risk score adjusted due to HHS-RADV, but that
issuer may have its risk adjustment transfer
impacted if there is another issuer(s) in the state
market risk pool that is an outlier.

46 This calculation sequence is printed here as it
appears in the 2021 Payment Notice (85 FR 29164
at 29196—29198). In later sections of this rule, we
revised the order of similar sequences for simplicity
when demonstrating how this sequence would be
combined with proposals in this proposed rule. The
different display does not modify or otherwise
change the amendments to the outlier identification
process finalized in the 2021 Payment Notice.

47 To more clearly distinguish between the
enrollee adjustment factor and the group
adjustment factor, for the purposes of this proposed
rule, we use GAF instead of “‘adjustment”.

enrollee’s enrollee adjustment factor is
applied to that enrollee’s entire EDGE
risk score (including the non-HCC risk
adjustment components) to calculate an
adjusted risk score for that sample
enrollee. These adjusted risk scores are
extrapolated to the issuer’s population
strata and aggregated with the
unadjusted risk scores of stratum 10
enrollees in the calculation of the
issuer’s error rate.

Some stakeholders have expressed
concern that the failure rates of issuers
that are just outside of the confidence
intervals receive an adjustment, even
though they may not be significantly
different from the failure rates of issuers
just inside the confidence intervals who
receive no adjustment, creating a
“payment cliff”” or “leap frog” effect.
For example, an issuer with a low HCC
group failure rate of 23.9 percent would
be considered a positive error rate
outlier for that HCC group based on the
2017 benefit year national failure rate
statistics, because the upper bound
confidence interval for the low HCC
group is 23.8 percent. That issuer’s GAF
would be calculated based on the
difference between the weighted low
HCC group mean of 4.8 percent and the
issuer’s 23.9 percent failure rate for that
HCC group. Under this example, the
issuer’s GAF would be 19.1 percent, and
that GAF would be applied to the
enrollee-level risk score coefficients for
enrollees in the issuer’s sample who
have HCCs in the HCC failure rate group
for which the issuer was determined to
be an outlier. At the same time, another
issuer with a low HCC group failure rate
of 23.7 percent would receive no
adjustment to its risk score as a result
of HHS-RADV. While this result is due
to the nature of establishing and using
a threshold, some stakeholders have
recommended mitigating this effect by
calculating error rates based on the
position of the bounds of the confidence
interval for the HCC group and not on
the position of the weighted mean for
the HCC group. Others have
recommended not adjusting issuers’ risk
scores in the case of negative error rate
issuers to limit the impact of these
adjustments on issuers who are not
determined to be outliers.48

As we have previously discussed,*?
we have concerns about only adjusting
issuers’ risk scores for positive error rate
outliers. However, we recognize that
changing the calculation and

48 See Section II.A.3 for proposals intended to
mitigate the impact of HHS-RADV adjustments for
negative error rate issuers with negative failure
rates.

49 See, for example, Section 4.4.3 of the 2019
RADV White Paper. Also see 84 FR 17504 through
17508.

application of an outlier issuer’s error
rate may be appropriate if the outlier
issuer is not statistically different from
the issuers within the confidence
intervals. Therefore, to promote fairness,
HHS’s focus in considering potential
changes to mitigate the payment cliff in
the calculation of error rates is on
situations where issuers with failure
rates that are close to the bounds of the
confidence intervals are not
substantially different from issuers with
failure rates inside the confidence
intervals. To address this issue, we are
considering potential modifications to
the error rate calculation that maintain
the two-sided approach of HHS-RADV
through which both positive and
negative error rate outliers would
continue to receive risk score
adjustments.

While HHS considered several
possible methods to address the
payment cliff in the 2019 RADV White
Paper, we are proposing to address the
payment cliff by adding a sliding scale
adjustment to the current error rate
calculation, such that different
adjustments would be applied to issuers
based on their distance from the mean
and the farthest outlier threshold. This
proposed approach would employ
additional thresholds to create a
smoothing of the error rate calculation
beyond what the current methodology
allows and to help reduce the disparity
of risk score adjustments using a linear
adjustment.3© We are proposing to make
this modification beginning with 2019
benefit year HHS-RADV.

To apply the sliding scale adjustment,
we propose to modify the calculation of
the GAF by providing a linear sliding
scale adjustment, for issuers whose
failure rates are near the point at which
the payment cliff occurs. For those
issuers, we propose to add an additional
step to the calculation of their GAFs to
take into consideration these issuers’
distance from the confidence interval.
The present formula for an issuers’ GAF,
GAFg,; = GFRg,; — W{GFRg}, would be
modified by replacing the GFRg,; with a
decomposition of this value that uses
the national weighted mean and
national weighted standard deviation
for the HCC failure rate group, as well
as zg,; the z-score associated with the
GFRg,;, where:

_ GFRg; — {GFR)
%61 = T SA(GFR,)

50n the 2020 Payment Notice final rule, we
stated that we may consider alternative options for
error rate adjustments, such as using multiple or
smoothed confidence intervals for outlier
identification and risk score adjustments. See 84 FR
at 17507.
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And therefore:

GFRg,; = zg,; * SAd{GFR: + u{GFRg}

So:

GAF,; = |z, * SA{GFRg} + W{GFRg}]
— W{GFRq}

The z-score would then be discounted
using the general formula:, where
dI.SZG,,‘,r =a* Zg,i + b,-, Where dI.SZG,i,r
is the confidence-level discounted z-
score for that value of zg; according to
the parameters of the positive or
negative sliding scale range, r. This
disZg,;,, value would replace the zg;
value in the GAFg; formula to provide
the value of the sliding scale adjustment
for the positive or negative side of the
confidence interval:

GAFq,;, = disZg,;» * Sd{GFRg} +
W{GFRG}] — W{GFRg}

In the calculation of disZs ;. the
coefficient a would be the slope of the
linear adjustment, which shows the
adjustment increase rate per unit
increase of GFRg,;, and b, is the
intercept of the linear adjustment for
either the negative or positive sliding
scale range. The coefficients would be
determined based on the standard
deviation thresholds of the range
selected for the application of the
sliding scale adjustment. Specifically,
coefficient a would be defined as:

outerZ,

a = -
outerZ, — innerZ,

Where:

e ais the slope of the sliding scale
adjustment

¢ rindicates whether the GAF is being
calculated for a negative or positive
outlier

e outerZ, is the greater magnitude z-score
selected to define the edge of a given sliding
scale range r (3.00 for positive outliers; and
—3.00 for negative outliers)

e innerZ, is the lower magnitude z-score
selected to define the edge of a given sliding
scale range r (1.645 for positive outliers; and
—1.645 for negative outliers)

The value of intercept b, would differ
based on whether the sliding scale were
being calculated for a positive or
negative outlier and would be defined
as:

b, = outerZ, — a * (outerZ,) = outerZ,
*(1 —a

In the absence of the constraints on
negative failure rates described later in
this proposed rule, the final formula for
the group adjustment when an outlier
issuer is subject to the sliding scale
(GAFGg,;,, above) could be simplified to:
GAFG,i,r = dI'SZGYin * Sd{GFHG}

However, for the purposes of aligning
formulas between the multiple
proposals in this proposed rule, we feel
that it is helpful to provide both the

above expanded and simplified versions
of the sliding scale GAFg,;, formula in
this section.

This sliding scale GAFg,;» would be
applied to the HCC coefficients in the
applicable HCC failure rate group when
calculating each enrollee with an HCCs’
risk score adjustment factor for an issuer
that had a failure rate with a z-score
within the range of values selected for
the sliding scale adjustment (innerZ,
and outerZ,). All other enrollee
adjustment factors would be calculated
using the current formula for the GAFg,;.
Using this linear sliding scale
adjustment would provide a smoothing
effect in the error rate calculation for
issuers with failure rates just outside of
the confidence interval of an HCC
group.

To implement this proposed option,
we would need to select the thresholds
of the range (innerZ, and outerZ,) to
calculate and apply the sliding scale
adjustment.?? Commenters to the 2019
RADV White Paper supported a sliding
scale option that would calculate and
apply the sliding scale adjustment from
+/—1.96 to 3 standard deviations. This
option would retain the confidence
interval at 1.96 standard deviations
under the current methodology,
meaning that issuers within the 95
percent confidence interval would not
have their respective risk scores
adjusted. This option would also retain
the full adjustment to the mean failure
rate for issuers outside of the 99.7
percent confidence interval (beyond 3
standard deviations). While some of
these stakeholders would prefer that the
error rate be calculated to the edge of
the confidence intervals for all outliers,
rather than applying a sliding scale,
some of these same commenters
expressed support for this option
because it would not increase the
number of outliers compared to the
current methodology, promoting
stability for issuers. Specifically, this
option would provide stability by
maintaining the current thresholds used
in the error rate calculation and without
changing the number of issuers that
would be impacted. While we recognize
that this option would mitigate the
payment cliff, we have concerns that it
would weaken the HHS—RADV program
by reducing its overall impact and the
magnitude of HHS-RADYV adjustments
to the risk scores of outlier issuers.

Instead, in this proposed rule, we
propose to calculate and apply a sliding
scale adjustment between the 90 and

511n the 2019 RADV White Paper, we considered
four different options on how to calculate and apply
additional thresholds for the sliding scale
adjustment to the error rate calculation. See section
4.4.4 and 4.4.5 of the 2019 RADV White Paper.

99.7 percent confidence interval bounds
(from +/—1.645 to 3 standard
deviations). Under this proposal, the
determination of outliers in HHS-RADV
for each HCC grouping would no longer
have a 95 percent confidence interval or
1.96 standard deviations, and would
instead have a 90 percent confidence
interval or 1.645 standard deviations.
Specifically, this approach would adjust
the upper and lower bounds of the
confidence interval to be at 1.645
standard deviations, meaning that
issuers outside of the 90 percent
confidence interval would have their
risk scores adjusted, instead of
beginning adjustments for issuers at the
95 percent confidence interval under
the current methodology. This would
mean that more issuers would be
considered outliers under this proposal
than the current methodology.

Under this proposed approach, the
above formulas would be
implemented 52 as follows:

If Freq_EDGEg,; 2 30, then:

If Zg,i < —3.00 or zg,; > 3.00

Then Flagg,; = “outlier” and GAFg,; =
GFBG,,' - M{GFBG}

Orif —3< Zg,i < —1.645 or 3 > ZG,i >
1.645

Then Flagg,; = “outlier” and GAFg,; =
dI'SZG,,'Yr * Sd{GFHG}

If Freq_EDGEg,; <30 or if —1.645 < zg;
<1.645.

Then Flagg,; = “not outlier” and GAFg,;
=0

Where disZg,;, is calculated using 3.00
(or —3.00, for negative outliers) as
the value of outerZr and 1.645 (or
—1.645, for negative outliers) as the
value of innerZr.

This proposed approach would retain
the current significant adjustment to the
HCC group weighted mean for issuers
beyond three standard deviations to
ensure that the mitigation of the
payment cliff for those issuers close to
the confidence intervals does not impact
situations where outlier issuers’ failure
rates are not close to the confidence
intervals and a larger adjustment is
warranted.

As discussed in the 2019 RADV White
Paper, we tested a sliding scale
adjustment between the 90 and 99
percent confidence interval bounds
using 2017 HHS-RADV results.53 We
found that even though it would

52 This calculation sequence is expressed here in
arevised order compared to how the sequence is
published in the 2021 Payment Notice (85 FR 29164
at 29196—29198). This change was made for
simplicity to demonstrate how the current sequence
would be combined with this proposed approach.
The different display does not modify or otherwise
change the amendments to the outlier identification
process finalized in the 2021 Payment Notice.

53 See section 4.4.5 and Appendix C of the 2019
RADV White Paper.
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increase the number of outliers by
including issuers whose failure rates fell
between 1.645 and 1.96 standard
deviations from the mean, it would
lower the overall impact of HHS-RADV
adjustments to transfers and result in
the distribution of issuers’ error rates
moving closer to zero compared to the
current methodology.54 Therefore, this
proposal preserves a strong incentive for
issuers to submit accurate EDGE data
that can be validated in HHS-RADV
because it increases the range in which
issuers can be flagged as outliers, while
lowering the calculation of that
adjustment amount for those outlier
issuers close to the confidence intervals
and maintaining a larger adjustment for
those who are not close to the
confidence intervals. For these reasons,
we believe that this proposal for
calculating and applying the sliding
scale adjustment provides a balanced
approach to addressing the payment
cliff. We seek comment on this
proposal, including the proposed
calculation of the sliding scale
adjustment and the thresholds used to
calculate and apply it.

3. Negative Error Rate Issuers With
Negative Failure Rates

HHS-RADV is intended to promote
confidence and stability in the budget
neutral HHS-operated risk adjustment
program by ensuring the integrity and
quality of data provided by issuers.
HHS-RADV also serves to ensure that,
consistent with the statute, charges are
collected from issuers with lower-than-
average actuarial risk and payments are
made to issuers with higher-than-
average actuarial risk. It uses a two-
sided outlier identification approach
because the long-standing intent of
HHS-RADV has been to account for
identified material risk differences
between what issuers submitted to their
EDGE servers and what was validated in
medical records through HHS-RADV,
regardless of the direction of those
differences.55 In addition, the two-sided
adjustment policy penalizes issuers who
validate HCCs in HHS-RADV at much
lower rates than the national average
and rewards issuers in HHS—-RADV who
validate HCCs in HHS-RADV at rates
that are much higher than the national
average, encouraging issuers to ensure
that their EDGE-reported risk scores
reflect the true actuarial risk of their
enrollees. Positive and negative error

54Tbid.

55 An exception to this approach was established,
beginning with the 2018 benefit year of HHS—
RADV, for exiting issuers who are negative error
rate outliers. See 84 FR at 17503-17504.

rate outliers represent these two types of
adjustments, respectively.

If an issuer is a positive error rate
outlier, its risk score will be adjusted
downward. Assuming no changes to risk
scores for the other issuers in the same
state market risk pool, this downward
adjustment increases the issuer’s charge
or decreases its payment for the
applicable benefit year, leading to a
decrease in charges or an increase in
payments for the other issuers in the
state market risk pool. If an issuer is a
negative error rate outlier, its risk score
will be adjusted upward. Assuming no
changes to risk scores for the other
issuers in the same state market risk
pool, this upward adjustment reduces
the issuer’s charge or increases its
payment for the applicable benefit year,
leading to an increase in charges or a
decrease in payments for the other
issuers in the state market risk pool. The
increase to risk score(s) for negative
error rate outliers is consistent with the
upward and downward risk score
adjustments finalized as part of the
original HHS-RADV methodology in the
2015 Payment Notice 5¢ and the HCC
failure rate approach to error estimation
finalized in the 2019 Payment Notice.?”
As noted above, some stakeholders have
recommended HHS not adjust issuers’
risk scores in the case of negative error
rate issuers to limit the impact of these
adjustments on issuers who are not
outliers.

An issuer can be identified as a
negative error rate outlier for a number
of reasons. However, the current error
rate methodology does not distinguish
between low failure rates due to
accurate data submission and failure
rates that have been depressed through
the presence of found HCCs (that is,
HCCs in the audit data that were not
present in the EDGE data). If a negative
failure rate is due to a large number of
found HCGs, it does not reflect accurate
reporting through the EDGE server for
risk adjustment. While we believe that
any issuer with a negative failure rate is
likely to review their internal processes
to better capture missing HCCs in their
future EDGE data submissions, we are
proposing to refine the current error rate
calculation to mitigate the impact of
adjustments that result from negative

56 For example, we stated that “the effect of an
issuer’s risk score error adjustment will depend
upon its magnitude and direction compared to the
average risk score error adjustment and direction for
the entire market.” See 79 FR 13743 at 13769.

57 See 83 FR 16930 at 16962. The shorthand
“positive error rate outlier” captures those issuers
whose HCC coefficients are reduced as a result of
being identified as an outlier, while “negative error
rate outlier” captures those issuers whose HCC
coefficients are increased as a result of being
identified as an outlier.

error rate outliers whose low failure

rates are driven by newly found HCCs

rather than by high validation rates. We
believe that a constraint in the GAF
calculation in the current error rate
calculation would mitigate potential
incentives for issuers to use HHS-RADV
to identify more HCCs than were
reported to their EDGE servers. It also
would mitigate the impact of HHS—

RADV adjustments to transfers in the

case of negative error rate issuers with

negative failure rates and improve
predictability.

Currently, an outlier issuer’s error rate
is calculated based on the difference
between the weighted mean failure rate
for the HCC group and the issuer’s
failure rate for that HCC grouping,
which may be a negative failure rate.
Beginning with 2019 benefit year HHS—
RADV, we propose to adopt an
approach that constrains negative error
rate outlier issuers’ error rate
calculations in cases when an issuer’s
failure rate is negative. The proposed
constraint would be to the GAF whereby
the error rates of a negative error rate
outlier issuer with a negative failure rate
would be calculated as the difference
between the weighted mean failure rate
for the HCC grouping (if positive) and
zero (0). This would be calculated by
substituting the following ||double bars||
terms into the error rate calculation 58
process:

If Freq_EDGEGg, = 30, then:

If GFRG,; > UBg or GFRg,; < LBg:

Then Flagg,: = “outlier” and GAFg,; =

”GFRG,I',constr - “-{ GFHG}constr”

If FI'E'q_EDGEG,,' < 30 or if GFHG,,' < UBG
and GFHG,,' > LBGZ

Then Flagg,; = “not outlier” and GAFg,;
=0

Where:

GFRg,; is an issuer’s failure rate for the HCC
failure rate grouping

||GFRG,i.consir is an issuer’s failure rate for the
HCC failure rate grouping, constrained to
0 if is less than 0. Also expressed as:

GFBG,[,('onstr = maX{O: GFHG:}”

W{GFRg} is the weighted national mean
failure rate for the HCC failure rate
grouping

|[t{ GFRG}constr is the weighted national mean
failure rate for the HCC failure rate
grouping, constrained to 0 if u{ GFRg} is
less than 0. Also expressed as:

W{ GFRG}consir = max{0,u{ GFBG}}”

UBg and LBg are the upper and lower bounds
of the HCC failure rate grouping
confidence interval, respectively.

58 This calculation sequence is expressed here in
arevised order compared to how the sequence is
published in the 2021 Payment Notice (85 FR 29164
at 29196—29198). This change was made for
simplicity when demonstrating how this sequence
would be combined with this proposal. The
different display does not modify or otherwise
change the amendments to the outlier identification
process finalized in the 2021 Payment Notice.
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Flagg,; is the indicator if issuer i’s group
failure rate for group G locates beyond a
calculated threshold that we are using to
classify issuers into “outliers” or “not
outliers” for group G.

GAFGg,; is the calculated adjustment amount
to adjust issuer i’s EDGE risk score
components for all sampled HCCs in
group G.

We would then compute total
adjustments and error rates for each
outlier issuer based on the weighted
aggregates of the GAF ;.59

This approach would limit the
financial impact that negative error rate
outliers with negative failure rates
would have on other issuers in the same
state market risk pool, and would help
provide stability to issuers in predicting
the impact of HHS-RADV adjustments.
For example, under the current error
rate methodology using the 2017 benefit
year HHS-RADV metrics, a negative
outlier issuer with a — 15 percent failure
rate for the low HCC grouping would
receive a GAF of the difference between
—15 percent and the weighted mean for
the low HCC grouping of 4.8 percent of
—19.8 percent. However, under the
proposal in this rulemaking to constrain
the negative failure rates for negative
outlier issuers to zero, the GAF in this
example would be the difference
between 0 percent and the weighted
mean for the low HCC grouping of 4.8
percent, resulting in a —4.8 percent
GAF.

If this proposal is finalized, the
constrained values in the calculation of
the GAF would only impact issuers with
negative failure rates; therefore, issuers
who have been extremely accurate in
reporting their data to their EDGE server
will not be affected. Issuers who report
accurately to their EDGE servers are
likely to have failure rates very close to
zero, and may have negative error rates,
but not negative failure rates. As such,
these issuers would not have their GAF
values constrained. In contrast, the
issuers found to have negative failure
rates, indicating that diagnosis data to
their EDGE server was underreported for
a particular benefit year, would have
their GAF values constrained. As such,

59 See, for example, the 2018 Benefit Year
Protocols: PPACA HHS Risk Adjustment Data
Validation, Version 7.0 (June 24, 2019), available at:
https://www.regtap.info/uploads/library/HRADV_
2018Protocols_070319_5CR_070519.pdf.

the proposed constraints on the GAF
calculation will not apply or impact
adjustments for issuers who are
extremely accurate in reporting their
diagnosis data to their EDGE servers.

We are proposing this option because
it could be easily implemented under
the current error rate methodology,
would address stakeholders’ concerns
about the impact of adjustments due to
negative error rate issuers with negative
failure rates, and would reduce
incentives that may exist for issuers to
use HHS-RADV to identify more HCCs
than existed in EDGE. We seek comment
on this proposal.

a. Combining the HCC Grouping
Constraint, Negative Failure Rate
Constraint and the Sliding Scale
Proposals

To help commenters understand the
interaction of the above proposals to
create Super HCCs for grouping
purposes, apply a sliding scale option,
and constrain negative failure rates for
negative error rate outliers, this section
outlines the complete proposed revised
error rate calculation methodology
formulas, integrating all the changes
proposed to apply beginning with 2019
HHS-RADV in this proposed rule.

First, HHS would use the failure rates
for Super HCCs to group each HCC into
three HCC groupings (a high, medium,
or low HCC failure rate grouping).
Under the above proposed approach,
Super HCCs would be defined as HCCs
that have been aggregated such that
HCCs that are in the same HCC
coefficient estimation group are
aggregated together and all other HCCs
each compose an individual Super HCC.
Using the Super HCCs, we would
calculate the HCC failure rate as follows:

freqlVA,

FR. =1———7——r——r
¢ freqEDGE,

Where:

c is the index of the cth Super HCC;
freqEDGE, is the frequency of a Super HCC
c occurring in EDGE data; that is, the
sum of freqEDGE,, for all HCCs that share
an HCC coefficient estimation group in
the adult risk adjustment models:

freqEDGE, = ZfrquDGEh'C
h

When an HCC is not in an HCC coefficient
estimation group in the adult risk
adjustment models, the freqgEDGE., for
that HCC will be equivalent to
freqEDGEy;

freqIVA. is the frequency of a Super HCC ¢
occurring in IVA results (or SVA results,
as applicable); that is, the sum of
freqIVA, for all HCCs that share an HCC
coefficient estimation group in the adult
risk adjustment models:

freqlVA, = Z freqlVAy .
h

And;
FR. is the national overall (average) failure
rate of Super HCC c across all issuers.

Then, the failure rates for all Super
HCCs, both those composed of a single
HCC and those composed of the
aggregate frequencies of HCCs that share
an HCC coefficient estimation group in
the adult models, would be grouped
according to the current HHS-RADV
failure rate grouping methodology.
These HCC groupings would be
determined by first ranking all Super
HCC failure rates and then dividing the
rankings into the three groupings
weighted by total observations of that
Super HCC across all issuers’ IVA
samples, assigning each Super HCC into
a high, medium, or low HCC grouping.
This process ensures that all HCCs in a
Super HCC are grouped into the same
HCC grouping in HHS-RADV.

Next, an issuer’s HCC group failure
rate would be calculated as follows:

freqlVAg

GFR;; =1 — 22264
’ freqEDGEg;

Where:

freqEDGEG,; is the number of occurrences of
HCCs in group G that are recorded on
EDGE for all enrollees sampled from
issuer i.

freqIVAg, is the number of occurrences of
HCCs in group G that are identified by
the IVA audit (or SVA audit, as
applicable) for all enrollees sampled
from issuer i.

GFRg,; is issuer i’s group failure rate for the
HCC group G.

HHS calculates the weighted mean
failure rate and the standard deviation
of each HCC group as:


https://www.regtap.info/uploads/library/HRADV_2018Protocols_070319_5CR_070519.pdf
https://www.regtap.info/uploads/library/HRADV_2018Protocols_070319_5CR_070519.pdf
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SA{GFRg} =

Where:

W{GFRg} is the weighted mean of GFRg,; of
all issuers for the HCC group G weighted
by all issuers’ sample observations in
each group.

Sd{GFRg} is the weighted standard deviation
of GFRg,; of all issuers for the HCC group
G.

Each issuer’s HCC group failure rates
would then be compared to the national
metrics for each HCC grouping. If an
issuer’s failure rate for an HCC group
falls outside of the two-tailed 90 percent
confidence interval with a 1.645
standard deviation cutoff based on the
weighted mean failure rate for the HCC
group, the failure rate for the issuer’s
HCCs in that group would be considered
an outlier (if the issuer meets the
minimum number of HCCs for the HCC
group). Based on issuers’ failure rates
for each HCC group, outlier status
would be determined for each issuer
independently for each issuer’s HCC
failure rate group such that an issuer
may be considered an outlier in one
HCC failure rate group but not an outlier
in another HCC failure rate group.
Beginning with the 2019 benefit year,
issuers will not be considered an outlier
for an HCC group in which the issuer
has fewer than 30 HCCs. If no issuers’
HCC group failure rates in a state market
risk pool materially deviate from the
national mean of failure rates (that is, no
issuers are outliers), HHS does not
apply any adjustments to issuers’ risk
scores or to transfers in that state market
risk pool.

Then, once the outlier issuers are
determined, we would calculate the

Adjustment; , =

Where:

RShG.ic is the risk score component of a
single HCC h (belonging to HCC group G)
recorded on EDGE for enrollee e of issuer
I

GAFg; is the group adjustment factor for HCC
failure rate group G for an issuer i;

60 This calculation sequence is expressed here in
a revised order compared to how the sequence is
published in the 2021 Payment Notice (85 FR 29164

YifreqlVAg;
i freqEDGE;;

W{GFRG} = 1-

% (FreqEDGEg, « (GFRg,; — 1{GFRg))")

i freqEDGE ;

group adjustment factor taking into

consideration the outlier issuer’s

distance from the confidence interval

and limiting calculation of the group

adjustment factor when the issuer has a

negative failure rate. The formula 60

would apply as follows:

If Freq_EDGEg,; 2 30, then:

If zg,; < —3.00 or zg,; > 3.00

Then Flagg,; = “outlier’” and

GAFGJ = maX{O,GFRG,,-}
—max{0,u{GFRs}}

Orif -3 <zg,;< —1.645 or 3 > zg,; >
1.645

Then Flagg,; = “outlier” and

GAFG,,' = max{O, (djSZG,,',r * Sd{GFBG} +
W GFRg})} — max{0, u/{GFRg}}

If Freq_EDGEg,; < 30 or if —1.645 < zg;
<1.645

Then Flagg,; = “not outlier” and GAFg,;
=0

Where:

¢ rindicates whether the GAF is being
calculated for a negative or positive
outlier;

e ais the slope of the sliding scale
adjustment, calculated as:

outerZ,

a= -
outerZ, — innerZ,

With outerZ, defined as the greater
magnitude z-score selected to define the edge
of the sliding scale range r (3.00 for positive
outliers; and — 3.00 for negative outliers) and
innerZ, defined as the lower magnitude z-
score selected to define the edge of the range
r (1.645 for positive outliers; and —1.645 for
negative outliers);

e b, is the intercept of the sliding scale
adjustment for a given sliding scale range
r, calculated as:

b, = outerZ, — a * (outerZ, = outerZ, *
(1-a

e disZg;, is the z-score of issuer i’s GFRg,
for HCC failure rate group G discounted
according to the sliding scale for range
r, calculated as:

dI.SZGYin =a* Zg,i + br

With zg; defined as the z-score of i issuers’
GFHGJ:

_ GFRg; — p{GFRg)
260 = T Sd{GF RS}

e GAFg, is the group adjustment factor for
HGCC failure rate group G for an issuer i;

e Sd{GFRg} is the weighted national
standard deviation of all issuers’ GFRs
for HCC failure rate group G;

¢ U{GFRg} is the weighted national mean of
all issuers’ GFRs for HCC failure rate
group G.

Once an outlier issuer’s group
adjustment factor is calculated, the
enrollee adjustment would be calculated
by applying the group adjustment factor
to an enrollee’s individual HCCs. For
example, if an issuer has one enrollee
with the HIV/AIDS HCC and the issuer’s
HCC group adjustment rate is 10 percent
for the HCC group that contains the
HIV/AIDS HCC, the enrollee’s HIV/
AIDS coefficient would be reduced by
10 percent. This reduction would be
aggregated with any reductions to other
HCCs for that enrollee to arrive at the
overall enrollee adjustment factor. This
value would be calculated according to
the following formula for each sample
enrollee in stratum 1 through 9:

Yn(RSngie * GAFG ;)

Zh(RSh,G,i,e)

Adjustment; . is the calculated adjustment
amount to adjust enrollee e of issuer i’s
EDGE risk scores.

The calculation of the enrollee
adjustment factor only considers risk
score factors related to the HCCs and

at 29196-29198). This change was made for
simplicity to demonstrate how this sequence would
be combined with proposals in this proposed rule.

ignores any other risk score factors
(such as demographic factors and RXC
factors). Furthermore, because this
formula is concerned exclusively with
EDGE HCCs, HCCs newly identified by
the IVA (or SVA as applicable) would
not contribute to enrollee risk score

The different display does not modify or otherwise
change the amendments to the outlier identification
process finalized in the 2021 Payment Notice.
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adjustments for that enrollee and
adjusted enrollee risk scores are only
computed for sampled enrollees with
HCCGs in strata 1 through 9.

Next, for each sampled enrollee with
HCCs, HHS would calculate the total
adjusted enrollee risk score as:

AdjRS;. = EdgeRS;. * (1— Adjustment;.)

Where:

EdgeRS; . is the risk score as recorded on the
EDGE server of enrollee e of issuer i.

AdjRS; . is the amended risk score for
sampled enrollee e of issuer i.

Adjustment; . is the adjustment factor by
which we estimate whether the EDGE

Where:

Wi,e

Consistent with 45 CFR 153.350(b),
HHS then would apply the outlier
issuer’s error rate to adjust that issuer’s
applicable benefit year’s plan liability
risk score.b? This risk score change,
which also would impact the state
market average risk score, would then
be used to adjust the applicable benefit
year’s risk adjustment transfers for the
applicable state market risk pool.62 Due
to the budget-neutral nature of the HHS-
operated program, adjustments to one
issuer’s risk scores and risk adjustment
transfers based on HHS-RADV findings
affects other issuers in the state market
risk pool (including those who were not
identified as outliers) because the state
market average risk score changes to
reflect the outlier issuer’s change in its
plan liability risk score. This also means
that issuers that are exempt from HHS—
RADV for a given benefit year will have
their risk adjustment transfers adjusted
based on other issuers’ HHS-RADV
results if any issuers in the applicable
state market risk pool are identified as
outliers. We seek comments on our
modified error rate calculation
methodology proposed to be applicable

61 Exiting outlier issuer risk score error rates are
currently applied to the plan liability risk scores
and risk adjustment transfer amounts for the benefit
year being audited if they are a positive error rate

risk score exceeds or falls short of the
initial or second validation audit
projected total risk score for sampled
enrollee e of issuer i.

The calculation of the sample
enrollee’s adjusted risk score includes
all EDGE server components for sample
enrollees in strata 1 through 9.

After calculating the outlier issuers’
sample enrollees with HCCs’ adjusted
EDGE risk scores, HHS would calculate
an outlier issuer’s error rate by
extrapolating the difference between the
amended risk score and EDGE risk score
for all enrollees (stratum 1 through 10)

in the sample. The extrapolation
formula would be weighted by
determining the ratio of an enrollee’s
stratum size in the issuer’s population
to the number of sample enrollees in the
same stratum as the enrollee. Sample
enrollees with no HCCs would be
included in the extrapolation of the
error rate for outlier issuers with the
EDGE risk score unchanged for these
sample enrollees. The formulas to
compute the error rate using the
stratum-weighted risk score before and
after the adjustment would be:

Ze(Wi,e * AdeSi,e)

ErrorRate; =1 —

Ze(Wi,e * EdgeRSi,e)

stratum size in population

~ number of sample enrollees of the stratum

starting for the 2019 benefit year of
HHS-RADV.

In drafting this proposed rule, as
requested by commenters on the 2019
RADV White Paper, we estimated the
combined impact of applying the
proposed sliding scale adjustment, the
proposed negative failure rate constraint
and the proposed Super HCC
aggregation using 2017 benefit year
HHS-RADV results. Table 5 provides a
comparison of the estimated change in
error rates between the current
methodology for sorting HCCs for HHS—
RADV grouping and the proposed Super
HCC aggregation for sorting of HCCs for
HHS-RADV grouping, the proposed
negative failure rate constraint and the
proposed sliding scale option in this
proposed rule. In addition, in response
to comments on the 2019 RADV White
Paper that supported the adoption of a
sliding scale adjustment from +/—1.96
to 3 standard deviations, Table 5 also
includes information on the estimated
change(s) if option 1 from the 2019
RADV White Paper was adopted as the
sliding scale adjustment.

outlier. For all other outlier issuers, risk score error
rates are currently applied to the plan liability risk
scores and risk adjustment transfer amounts for the

As shown in Table 5, we also found
through testing the 2017 benefit year
HHS-RADV results that, although the
proposed sliding scale adjustment
(adjusting from +/—1.645 to 3 standard
deviations) increases the number of
outliers, the mean error rates among
positive outliers under this proposal are
smaller than the mean error rates among
positive outliers for the 2019 RADV
White Paper sliding scale option 1
(adjusting from +/—1.96 to 3 standard
deviations), even when tested in
combination with the proposed negative
failure rate constraint and/or the current
and proposed sorting methodologies.
This suggests that the proposed sliding
scale option would result in reduced
HHS-RADV adjustments to risk
adjustment transfers relative to both the
current methodology and the 2019
RADYV White Paper sliding scale option
1, and reflects the smoother transition
between a GAF of zero and a full-value
GAF that is provided by the proposed
sliding scale option when compared to
2019 RADV White Paper sliding scale
option 1.

current transfer year. The exiting issuer exception
is discussed in Section IL.B.

62 See 45 CFR 153.350(c).
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TABLE 5—A COMPARISON OF HHS—RADV ERROR RATE (ER) ESTIMATED CHANGES BASED ON 2017 BENEFIT YEAR 63

HHS—-RADV DATA

Current sorting method Super HCCs using HCC coeffi-

s ] cient estimation groups

cenario

Mean l\leg ER | Mean fos ER Mean Neg ER | Mean Pos ER

(%) (%) (%) (%)
Sorting Method ONIY .....oviiiiiieescee e e —5.68 9.96 —5.98 9.91
Sorting Method with Proposed Negative Constraint -3.11 9.96 —3.38 9.91
Sorting Method with Proposed Sliding Scale Option®4 .............cccccoiiiviiinenne -2.27 5.28 —2.49 5.32

Sorting Method, Proposed Sliding Scale Option & Proposed Negative Con-

SEHFINT e s -1.50 5.28 —1.66 5.32
Sorting Method with 2019 RADV White Paper Sliding Scale Option 165 ...... —-2.16 6.46 —2.48 6.51
Sorting Method with 2019 RADV White Paper Sliding Scale Option 1 & Pro-

posed Negative CONSEraINt ........ccoceririeiiieierece e -1.12 6.46 —-1.26 6.51

B. Application of HHS-RADV Results

In the 2014 Payment Notice, HHS
finalized a prospective approach for
making adjustments to risk adjustment
transfers based on findings from the
HHS-RADV process.®¢ Specifically, we
finalized using an issuer’s HHS-RADV
error rates from the prior year to adjust
the issuer’s average risk score in the
current benefit year. As such, we used
the 2017 benefit year HHS-RADV
results to adjust 2018 benefit year risk
adjustment plan liability risk scores for
non-exiting issuers, resulting in
adjustments to 2018 benefit year risk
adjustment transfer amounts.67 68

When we finalized the prospective
HHS-RADV results application policy
in the 2014 Payment Notice, we did not

63 These estimates include the exclusion from
outlier status of issuers with fewer than 30 HCCs
in an HCC group, consistent with the policy
finalized in the 2021 Payment Notice (85 FR 29164),
which was not in effect for 2017 Benefit Year HHS—
RADV. We included the fewer than 30 HCC
exclusion from outlier status in these estimates to
provide a sense of the impact of the proposed
changes when compared to the methodology
presently in effect for 2019 benefit year HHS-RADV
and beyond.

64 The Proposed Sliding Scale Option outlined in
Section II.A.2. of this rule would create a sliding
scale adjustment from +/—1.645 to 3 standard
deviations.

65 The 2019 RADV White Paper Sliding Scale
Option 1 would create a sliding scale adjustment
from +/—1.96 to 3 standard deviations.

66 See 78 FR 15409 at 15438.

67 See the Summary Report of 2017 Benefit Year
HHS-RADV Adjustments to Risk Adjustment
Transfers released on August 1, 2019, available at:
https://www.cms.gov/CCIIO/Programs-and-
Initiatives/Premium-Stabilization-Programs/
Downloads/BY2017-HHSRADV-Adjustments-to-RA-
Transfers-Summary-Report.pdf.

681n the 2019 Payment Notice, we adopted an
exception to the prospective application of HHS-
RADV results for exiting issuers, whereby risk score
error rates for outlier exiting issuers are applied to
the plan liability risk scores and transfer amounts
for the benefit year being audited. Therefore, for
exiting issuers, we used the 2017 benefit year’s
HHS-RADV results to adjust 2017 benefit year risk
adjustment plan liability risk scores, resulting in
adjustments to 2017 benefit year risk adjustment
transfer amounts. See 83 FR at 16965 through
16966.

anticipate the extent of the changes that
could occur in the risk profile of
enrollees or market participation in the
individual and small group markets
from benefit year to benefit year. As a
result of experience with these changes
over the early years of the program, and
in light of the changes finalized in the
2020 Payment Notice to the timeline for
the reporting, collection, and
disbursement of risk adjustment transfer
adjustments for HHS-RADV 69 and the
changes to the risk adjustment holdback
policy,”° both of which will lead to
reopening of prior year risk adjustment
transfers, we are now proposing changes
to this prospective approach for non-
exiting issuers.

Starting with the 2021 benefit year of
HHS-RADV, we propose applying
HHS-RADV results to the benefit year
being audited for all issuers. This
proposal is intended to address
stakeholder concerns about maintaining
actuarial soundness in the application
of an issuer’s HHS-RADV error rate if
an issuer’s risk profile, enrollment, or
market participation changes
substantially from benefit year to benefit
year. This proposed change has the
potential to provide more stability for
issuers of risk adjustment covered plans
and help them better predict the impact
of HHS-RADV results. It would also
prevent situations where an issuer who
newly enters a state market risk pool is
subject to HHS-RADV adjustments from
the prior benefit year for which they did
not participate. We seek comment on
this proposal.

If we finalize and implement the
policy to adjust the benefit year being
audited beginning with the 2021 benefit

69 See 84 FR at 17504 through 17508.

70 See the Change to Risk Adjustment Holdback
Policy for the 2018 Benefit Year and Beyond
Bulletin (May 31, 2019) (May 2019 Holdback
Guidance), available at: https://www.cms.gov/
CCIIO/Resources/Regulations-and-Guidance/
Downloads/Change-to-Risk-Adjustment-Holdback-
Policy-for-the-2018-Benefit-Year-and-Beyond.pdf.

year HHS-RADV, we would need to
adopt transitional measures to move
from the current prospective approach
to one that applies the HHS—-RADV
results to the benefit year being audited.
More specifically, 2021 benefit year risk
adjustment plan liability risk scores and
transfers would need to be adjusted first
to reflect 2020 benefit year HHS-RADV
results, and adjusted again based on
2021 benefit year HHS—RADV results.
For the 2022 benefit year of HHS-RADV
and beyond, risk adjustment plan
liability risk scores and transfers would
only be adjusted once based on the same
benefit year’s HHS-RADV results (that
is, 2022 benefit year HHS-RADV results
would adjust 2022 benefit year risk
adjustment plan liability risk scores and
transfers).71

In order to effectuate this transition,
we considered and are proposing an
“average error rate approach,” as set
forth in the 2019 RADV White Paper,
under which HHS would calculate an
average value for the 2021 and 2020
benefit years’ HHS—RADV error rates
and apply this average error rate to 2021
risk adjustment plan liability risk scores
and transfers. This approach would
result in one final HHS—-RADV
adjustment to 2021 benefit year risk
adjustment plan liability risk scores and
transfers, reflecting the average value for
the 2021 and 2020 benefit years’ HHS—
RADV error rates. The adjustments to
transfers would be collected and paid in
accordance with the 2021 benefit year
HHS-RADV timeline, in 2025.72

However, in an effort to be consistent
with our current risk score error rate
application and calculation and ensure

71 As discussed in the May 2019 Holdback
Guidance, a successful HHS-RADV appeal may
require additional adjustments to transfers for the
applicable benefit year in the impacted state market
risk pool.

72For a general description of the current
timeline for reporting, collection, and disbursement
of HHS-RADV adjustments to transfers, see 84 FR
at 17506 through 17507.


https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Change-to-Risk-Adjustment-Holdback-Policy-for-the-2018-Benefit-Year-and-Beyond.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Change-to-Risk-Adjustment-Holdback-Policy-for-the-2018-Benefit-Year-and-Beyond.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Change-to-Risk-Adjustment-Holdback-Policy-for-the-2018-Benefit-Year-and-Beyond.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Change-to-Risk-Adjustment-Holdback-Policy-for-the-2018-Benefit-Year-and-Beyond.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Premium-Stabilization-Programs/Downloads/BY2017-HHSRADV-Adjustments-to-RA-Transfers-Summary-Report.pdf
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that both years of HHS-RADV results
are taken into consideration in
calculating risk adjustment plan liability
risk scores, we also propose as an
alternative transition strategy from the
prospective application of HHS-RADV
results to a concurrent application
approach the “combined plan liability
risk score option,” also set forth in the
2019 RADV White Paper. Under the
combined plan liability risk score
option, we would apply 2020 benefit
year HHS-RADV risk score adjustments
to 2021 benefit year plan liability risk
scores, and then apply 2021 benefit year
HHS-RADV risk score adjustments to
the adjusted 2021 plan liability risk
scores. We would then use the final
adjusted plan liability risk scores
(reflecting both the 2020 and 2021
HHS-RADV adjustments to risk scores)
to adjust 2021 benefit year transfers.
Under this proposal, HHS would
calculate risk score adjustments for 2020
and 2021 benefit year HHS-RADV
sequentially and incorporate 2020 and
2021 benefit year HHS-RADV results in
one final adjustment amount to 2021
benefit year transfers that would be
collected and paid in accordance with
the 2021 benefit year HHS-RADV
timeline, in 2025. We seek comment on
both of these approaches to transition
from the current prospective approach
to one that applies the HHS-RADV
results to the benefit year being audited.
Additionally, the transition to a
policy to apply HHS-RADV results to
the benefit year being audited would
remove the need to continue the current
policy on issuers entering sole issuer
markets that was finalized in the 2020
Payment Notice.”? As finalized in the
2020 Payment Notice, new issuer(s) that
enter a new market or a previously sole
issuer market have their risk adjustment
transfers in the current benefit year
adjusted if there was an outlier issuer in
the applicable state market risk pool in
the prior benefit year’s HHS-RADV.74 If
the proposal to apply HHS-RADV
results to the benefit year being audited
for all issuers is finalized, new issuers,
including new issuers in previously sole
issuer markets, would no longer be
prospectively impacted by HHS-RADV
results from a previous benefit year;
rather, the new issuer would only have
their current benefit year risk scores
(and subsequently, risk adjustment
transfers) impacted. The exception
would be for the proposed transition
benefit years, 2020 and 2021. If a new
issuer enters a market in 2021, its risk
adjustment plan liability risk score and
transfers could be impacted by the new

7384 FR at 17504.
74 Tbid.

issuer’s own 2021 HHS-RADV results
and the combined 2020 and 2021 HHS—
RADV results of other issuers in the
same state market risk pool(s). In
addition, since the current prospective
approach would continue to apply to
the 2019 benefit year HHS-RADV, if a
new issuer enters a sole issuer market in
2020, this new issuer would see its 2020
risk adjustment plan liability risk scores
and transfers impacted if there was an
outlier issuer as a result of 2019 benefit
year HHS-RADV in the applicable state
market risk pool.

We solicit comment on all of these
proposals. In addition, in light of the
postponement of the 2019 HHS-RADV
process as part of the Administration’s
efforts to combat COVID-19,75 we are
additionally seeking comment on an
alternative timeline for the proposed
transition from the prospective
application of HHS-RADV results for
non-exiting issuers.

Under this alternative timeline, we
would apply HHS-RADV results to the
benefit year being audited for all issuers
starting with the 2020 benefit year of
HHS-RADV, rather than the 2021
benefit year. If we finalize and
implement either of the above transition
options using the alterative timeline,
2020 benefit year risk adjustment plan
liability risk scores and transfers would
need to be adjusted twice—first to
reflect 2019 benefit year HHS—-RADV
results and again based on 2020 benefit
year HHS-RADV results.”® To
accomplish this, we would either (1)
implement the “combined plan liability
risk score option,” whereby we would
apply 2019 benefit year HHS—-RADV risk
score adjustments to 2020 benefit year
plan liability risk scores, and then apply
2020 benefit year HHS-RADV risk score
adjustments to the already adjusted
2020 plan liability risk scores, or (2)
implement the “average error rate
approach,” whereby we would calculate
an average value for the 2019 and 2020
benefit years’ HHS—RADV error rates
and apply the averaged error rate to
2020 benefit year plan liability risk
scores. We would then use the final
adjusted plan liability risk scores from
either of these approaches to adjust

75 Available at https://www.cms.gov/files/
document/2019-HHS-RADV-Postponement-
Memo.pdf. As discussed in the memo, our intention
is to provide guidance by August 2020 on the
updated timeline for 2019 benefit year HHS—-RADV
activities that we plan to begin in 2021.

761f no changes are made to the timeline for 2020
benefit year HHS-RADV activities, they would
begin with the release of enrollee samples in late
May 2021. Given the postponement of 2019 benefit
year HHS-RADV activities in response to the
COVID-19 pandemic, it is possible HHS—-RADV
activities for the 2019 and 2020 benefit years would
be conducted at the same time.

2020 benefit year transfers. The
adjustments to transfers would be
collected and paid in accordance with
the 2020 benefit year HHS-RADV
timeline, in 2024. We also seek
comment on whether, if we finalize and
implement either of the above transition
options using the alterative timeline, we
should also pilot RXCs for the 2020
benefit year HHS-RADV to increase
consistency between the operations of
2019 and 2020 HHS-RADV. We solicit
comment on all of these proposals.

II1. Collection of Information
Requirements

This document does not impose
information collection requirements,
that is, reporting, recordkeeping, or
third-party disclosure requirements.
Consequently, there is no need for
review by the Office of Management and
Budget under the authority of the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Under this proposed rule, we propose
to amend the calculation of error rates
to modify the sorting methodology for
HCCs that share an HCC coefficient
estimation group in the adult risk
adjustment models; to amend the error
rate calculation for cases where outlier
issuers are near the confidence
intervals; to constrain the error rate
calculation for issuers with negative
failure rates; and to transition to the
application of HHS-RADV results to the
benefit year being audited. These
proposed changes are methodological
changes to the error estimation
methodology used in calculating error
rates and changes to the application of
HHS-RADV results to risk scores and
transfers. Since HHS calculates error
rates and applies HHS-RADV results to
risk scores and transfers, we do not
estimate a burden change on issuers to
conduct and complete HHS-RADV in
states where HHS operates the risk
adjustment program for a given benefit
year.””

IV. Response to Comments

Because of the large number of public
comments, we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of
this proposed rule, and, when we
proceed with a subsequent document,
we will respond to the comments in the
preamble to that document.

77 Since the 2017 benefit year, HHS has been
responsible for operating risk adjustment in all 50
states and the District of Columbia.
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V. Regulatory Impact Statement

A. Statement of Need

This rule proposes standards related
to the HHS-RADV program, including
certain refinements to the calculation of
error rates and a transition from the
prospective application of HHS-RADV
results. The Premium Stabilization Rule
and other rulemakings noted above
provided detail on the implementation
of the HHS-RADV program.

B. Overall Impact

We have examined the impact of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Social
Security Act (the Act), section 202 of the
Unfunded Mandates Reform Act of 1995
(March 22, 1995; Pub. L. 104—4),
Executive Order 13132 on Federalism
(August 4, 1999), the Congressional
Review Act (5 U.S.C. 804(2)), and
Executive Order 13771 on Reducing
Regulation and Controlling Regulatory
Costs (January 30, 2017).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). A Regulatory Impact Analysis
(RIA) must be prepared for major rules
with economically significant effects
($100 million or more in any 1 year).
This rule does not reach the economic
significance threshold, and thus is not
considered a major rule. For the same
reason, it is not a major rule under the
Congressional Review Act.

C. Regulatory Alternatives Considered

In developing the policies contained
in this proposed rule, we considered
numerous alternatives to the presented
proposals. Below we discuss the key
regulatory alternatives considered.

We considered an alternative
approach to the proposed sorting of all
HCCs that share an HCC coefficient
estimation group in the adult models
into the same “Super HCC” for HHS—
RADV HCC grouping purposes. This
alternative approach would have
combined all HCCs in the same
hierarchy into the same Super HCC for
HHS-RADYV HCC grouping purposes
even if those HCCs had different
coefficients in the risk adjustment

models. While we did analyze this
option, we were concerned that it would
not account for risk differences within
the HCC hierarchies, and that the
proposed approach that focuses on
HCCs with the same risk scores in the
adult models would better ensure that
HHS-RADV results account for risk
differences within HCC hierarchies.
Additionally, by forcing all HCCs that
share a hierarchy into the same HHS—
RADV failure rate grouping regardless of
whether they have different coefficients,
we would not only diminish our ability
to allow for differences among various
diseases within an HCC hierarchy but
would also reduce our ability to
recognize differences in the difficulty of
providing medical documentation for
them.78

We considered several other options
for addressing the payment cliff effect
besides the specific sliding scale
approach that we proposed. One option
was returning to the original
methodology finalized in the 2015
Payment Notice, which would have
adjusted almost all issuers’ risk scores
for every error identified as a result of
HHS-RADV.79 The adjustments under
the original methodology would have
used the issuer’s corrected average risk
score to compute an adjustment factor,
which would have been based on the
ratio between the corrected and original
average risk scores. However, our
analysis indicated that the original
methodology generally resulted in a
more severe payment cliff effect, since
the majority of outlier issuers had their
original failure rates applied without the
benefit of subtracting the weighted
mean difference.8°

The second option we considered was
to modify the error rate calculation by
calculating the issuer’s GAF using the
HCC group confidence interval rather
than the distance to the weighted HCC
group mean. As described in the 2019
RADV White Paper and in previous
rulemaking,8! we have concerns that
this option would result in under-
adjustments based on HHS-RADV
results for issuers farthest from the
confidence intervals. Thus, although
this option could address the payment
cliff effect for issuers just outside of the
confidence interval, it also could create
the unintended consequence of
mitigating the payment impact for
situations where issuers are not close to
the confidence intervals, potentially

78 See 83 FR 16961 and 16965.

79 See 79 FR 13755-13770.

80 See the 2019 RADV White Paper at pages 78—
79 and Appendix B.

81 See 84 FR 17507-17508. See also the 2019
RADV White Paper at page 80.

reducing incentives for issuers to submit
accurate risk adjustment data to their
EDGE servers.

An additional option suggested by
some stakeholders that could address, at
least in part, the payment cliff effect that
we considered would be to modify the
current two-sided approach to HHS—
RADV and only adjust issuers who are
positive error rate outliers. However,
moving to a one-sided outlier
identification methodology would not
have addressed the payment cliff effect
because it would still exist on the
positive error rate side of the
methodology.82 In addition, the two-
sided outlier identification, and the
resulting adjustments to outlier issuer
risk scores that have significantly better-
than-average or poorer-than-average
data validation results, ensures that
HHS-RADV adjusts for identified,
material risk differences between what
issuers submitted to their EDGE servers
and what was validated by the issuers’
medical records. The two-sided outlier
identification approach ensures that an
issuer who is coding well is able to
recoup funds that might have been lost
through risk adjustment because its
competitors are coding badly.

We also considered various other
options for the thresholds under the
sliding scale option that we are
proposing to address the payment cliff
effect. For example, we considered as an
alternative the adoption of a sliding
scale option that would adjust outlier
issuers’ error rates on a sliding scale
between the 95 and 99 percent
confidence interval bounds (from +/
—1.96 to 3 standard deviations). This
alternative sliding scale option would
retain the current methodology’s
confidence interval at 1.96 standard
deviations, the full adjustment to the
mean failure rate for issuers outside of
the 99 percent confidence interval
(beyond three standard deviations), and
the current significant adjustment to the
HCC group weighted mean after three
standard deviations. In comments on
the 2019 RADV White Paper,
stakeholders expressed support for this
sliding-scale option because it
addressed the payment cliff issue
without increasing the number of
issuers identified as outliers. However,
while we recognize that this alternative
also would address the payment cliff
effect, we are concerned it would not

82]t is important to note the purpose of HHS—
RADV approach is fundamentally different from the
Medicare Advantage risk adjustment data validation
(MA-RADV) approach. MA-RADV only adjusts for
positive error rate outliers, as the program’s intent
is to recoup Federal funding that was the result of
improper payments under the Medicare Part C
program.
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provide the same balanced approach as
the proposed sliding scale option and
would instead weaken the HHS-RADV
program by reducing its overall impact
and the magnitude of HHS-RADV
adjustments to outlier issuer’s risk
scores.

When developing a process for
implementing the transition from the
prospective application of HHS-RADV
results to a concurrent application
approach, we considered three options
for the transition year. In previous
sections of the proposed rule, we
described two of those options. The
third option is the “RA transfer option.”
The RA transfer option would
separately calculate 2020 benefit year
HHS-RADYV adjustments to 2021 benefit
year transfers and 2021 benefit year
HHS-RADV adjustments to 2021 benefit
year transfers.83 Under this option, we
would then calculate the difference
between each of these values and the
unadjusted 2021 benefit year transfers
before any HHS—-RADV adjustments
were applied, and add these differences
together to arrive at the total HHS—
RADV adjustment that would be applied
to the 2021 benefit year transfers. That
is, HHS would separately calculate
adjustments for the 2020 and 2021
benefit year HHS—-RADV results and
incorporate 2020 and 2021 benefit year
HHS-RADV results in one final
adjustment to 2021 benefit year transfers
that would be collected and paid in
accordance with the 2021 benefit year
HHS-RADV timeline, in 2025.84
However, we believe this alternative is
not as consistent with our current risk
score error rate application and
calculation as the combined plan
liability risk score option, or as simple
as the average error rate approach
discussed above.

VI. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601, et seq.) (RFA), requires
agencies to prepare an initial regulatory
flexibility analysis to describe the
impact of a proposed rule on small
entities, unless the head of the agency
can certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
The RFA generally defines a “small
entity” as (1) a proprietary firm meeting
the size standards of the Small Business
Administration (SBA), (2) a not-for-
profit organization that is not dominant
in its field, or (3) a small government
jurisdiction with a population of less

83 See section 5.2 of the 2019 RADV White Paper.

84 For a general description of the current
timeline for publication, collection, and
distribution of HHS-RADV adjustments to transfers,
see 84 FR at 17506—-17507.

than 50,000. States and individuals are
not included in the definition of “small
entity.” HHS uses a change in revenues
of more than 3 to 5 percent as its
measure of significant economic impact
on a substantial number of small
entities.

In this proposed rule, we propose
standards for the HHS-RADV program.
This program is generally intended to
ensure the integrity of the HHS-operated
risk adjustment program, which
stabilizes premiums and reduces the
incentives for issuers to avoid higher-
risk enrollees. Because we believe that
insurance firms offering comprehensive
health insurance policies generally
exceed the size thresholds for ““small
entities” established by the SBA, we do
not believe that an initial regulatory
flexibility analysis is required for such
firms.

We believe that health insurance
issuers would be classified under the
North American Industry Classification
System code 524114 (Direct Health and
Medical Insurance Carriers). According
to SBA size standards, entities with
average annual receipts of $41.5 million
or less would be considered small
entities for these North American
Industry Classification System codes.
Issuers could possibly be classified in
621491 (HMO Medical Centers) and, if
this is the case, the SBA size standard
would be $35.0 million or less.85 We
believe that few, if any, insurance
companies underwriting comprehensive
health insurance policies (in contrast,
for example, to travel insurance policies
or dental discount policies) fall below
these size thresholds. Based on data
from MLR annual report 86 submissions
for the 2017 MLR reporting year,
approximately 90 out of 500 issuers of
health insurance coverage nationwide
had total premium revenue of $41.5
million or less. This estimate may
overstate the actual number of small
health insurance companies that may be
affected, since over 72 percent of these
small companies belong to larger
holding groups, and many, if not all, of
these small companies are likely to have
non-health lines of business that will
result in their revenues exceeding $41.5
million.

In addition, section 1102(b) of the Act
requires us to prepare an RIA if a rule
may have a significant impact on the
operations of a substantial number of
small rural hospitals. This analysis must
conform to the provisions of section 603
of the RFA. For purposes of section

85 https://www.sba.gov/document/support--table-
size-standards.

86 Available at https://www.cms.gov/CCIIO/
Resources/Data-Resources/mlr.html.

1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a metropolitan
statistical area and has fewer than 100
beds. This proposed rule would not
affect small rural hospitals. Therefore,
the Secretary has determined that this
proposed rule will not have a significant
impact on the operations of a substantial
number of small rural hospitals.

VII. Unfunded Mandates

Section 202 of the Unfunded
Mandates Reform Act of 1995 (UMRA)
requires that agencies assess anticipated
costs and benefits and take certain other
actions before issuing a proposed rule
that includes any Federal mandate that
may result in expenditures in any 1 year
by state, local, or Tribal governments, in
the aggregate, or by the private sector, of
$100 million in 1995 dollars, updated
annually for inflation. In 2019, that
threshold is approximately $154
million. Although we have not been
able to quantify all costs, we expect the
combined impact on state, local, or
Tribal governments and the private
sector to be below the threshold.

VIII. Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it issues a proposed
rule that imposes substantial direct
costs on state and local governments,
preempts state law, or otherwise has
federalism implications.

In compliance with the requirement
of Executive Order 13132 that agencies
examine closely any policies that may
have federalism implications or limit
the policymaking discretion of the
states, we have engaged in efforts to
consult with and work cooperatively
with affected states, including
participating in conference calls with
and attending conferences of the
National Association of Insurance
Commissioners, and consulting with
state insurance officials on an
individual basis.

While developing this proposed rule,
we attempted to balance the states’
interests in regulating health insurance
issuers with the need to ensure market
stability. By doing so, it is our view that
we have complied with the
requirements of Executive Order 13132.

Because states have flexibility in
designing their Exchange and Exchange-
related programs, state decisions will
ultimately influence both administrative
expenses and overall premiums. States
are not required to establish an
Exchange or risk adjustment program.
HHS operates risk adjustment on behalf
of any state that does not elect to do so.
Beginning with the 2017 benefit year,


https://www.cms.gov/CCIIO/Resources/Data-Resources/mlr.html
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HHS has operated risk adjustment for all
50 states and the District of Columbia.
In our view, while this proposed rule
would not impose substantial direct
requirement costs on state and local
governments, it has federalism
implications due to direct effects on the
distribution of power and
responsibilities among the state and
Federal Governments relating to
determining standards about health
insurance that is offered in the
individual and small group markets.

IX. Reducing Regulation and
Controlling Regulatory Costs

Executive Order 13771 requires that
the costs associated with significant
new regulations ““to the extent permitted
by law, be offset by the elimination of
existing costs associated with at least
two prior regulations.” This proposed
rule is not subject to the requirements
of Executive Order 13771 because it is
expected to result in no more than de
minimis costs.

X. Conclusion

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

Dated: February 19, 2020.

Seema Verma,
Administrator, Centers for Medicare &
Medicaid Services.
Dated: May 20, 2020.
Alex M. Azar II,

Secretary, Department of Health and Human
Services.

[FR Doc. 2020-11703 Filed 5-29-20; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 572
[Docket No. NHTSA-2019-0023]
RIN 2127-AM13

Anthropomorphic Test Devices, HIll
5th Percentile Female Test Dummy;
Incorporation by Reference

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Re-opening of comment period;
availability of technical document.

SUMMARY: In response to a request from
the public, NHTSA is re-opening the
comment period on a Notice of
Proposed Rulemaking (NPRM) issued in

December 2019 for an additional 60
days. With this extension, the comment
period will re-open today and close on
August 3, 2020. NHTSA is also
docketing a document describing
procedures it has developed to measure
SAE chest jackets already in use in the
field in order to assess the uniformity of
the jackets and to determine jacket
dimensions and tolerances to be
specified in the Final Rule.

DATES: You should submit your
comments early enough to be received
not later than August 3, 2020.

ADDRESSES: You may submit comments
to the docket number identified in the
heading of this document by any of the
following methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

e Mail: Docket Management Facility,
M-30, U.S. Department of
Transportation, West Building, Ground
Floor, Rm. W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery or Courier: West
Building, Ground Floor, Room W12—
140, 1200 New Jersey Avenue, SE,
between 9 a.m. and 5 p.m. Eastern Time,
Monday through Friday, except Federal
holidays. To be sure someone is there to
help you, please call (202) 366—9322
before coming.

¢ You may also call the Docket at
202-366-9826.

Regardless of how you submit your
comments, please mention the docket
number of this document.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note: all comments
received, including any personal
information provided, will be posted
without change to http://
www.regulations.gov.

Privacy Act: Anyone is able to search
the electronic form of all comments
received in any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78).

Confidential Business Information: If
you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief

Counsel, NHTSA, at the address given
under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to the Docket at
the address given above. When you send
a comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in our confidential business
information regulation (49 CFR part
512).

FOR FURTHER INFORMATION CONTACT: For
technical issues, you may contact Mr.
Peter G. Martin, Office of
Crashworthiness Standards (telephone:
202-366-5668). For legal issues, you
may contact Mr. John Piazza, Office of
Chief Counsel (telephone: 202—-366—
2992) (fax: 202—366-3820). Address:
National Highway Traffic Safety
Administration, U.S. Department of
Transportation, 1200 New Jersey
Avenue SE, West Building, Washington,
DC 20590.

SUPPLEMENTARY INFORMATION:

I. Re-Opening of the Comment Period

On December 26, 2019, NHTSA
published a NPRM (84 FR 70916) to
revise the chest jacket and spine box
specifications for the Hybrid III 5th
Percentile Female Test Dummy (HIII-
5F) set forth in Part 572,
Anthropomorphic Test Devices. NHTSA
proposed to adopt the jacket
specifications described in SAE ]J2921,
as well as several additional
specifications for the jacket’s contour
that are not contained in SAE J2921.
The NPRM comment period closed on
February 24, 2020. Humanetics has
requested a ninety-day extension to the
NPRM comment period in order to
collect data regarding the proposed
additional chest jacket specifications
while also ensuring a sufficient sample
size. This request can be found in the
docket for this rulemaking.?

NHTSA has considered Humanetics’
request and believes that re-opening the
comment period for 60 days
appropriately balances NHTSA’s
interest in providing the public with
sufficient time to comment on the notice
with its interest in completing this
rulemaking in a timely manner.
Accordingly, we are re-opening the
comment period on the NPRM for an
additional 60 days.

II. Availability of Technical Document

The NPRM proposed chest jacket
dimensions and tolerances. Separate

1NHTSA-2019-0023-0004.
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sets of dimensions and tolerances were
proposed for the unworn jacket (on a
table top) and the jacket as worn by an
actual HIII-5F dummy. The nominal
dimensions and tolerances proposed in
the NPRM were derived from a sample
of eight SAE jackets measured by
NHTSA. The “as worn” measurements
were taken in combination with various
HIII-5F dummies, including older units
(4 built by FTSS, 1 built by Denton) and
newer units (2 built by Humanetics).
Measurements were carried out at two
different test labs.

In the NPRM, we stated that we
would continue to collect measurement
data on newly purchased jackets to
check whether the proposed dimensions
and tolerances (including those derived
from the drawings in SAE J2921 and the
new section dimensions added by
NHTSA) were being met by SAE jackets
already in the field. We also stated that
we would examine all measurement
data provided to us, and explained that
in the final rule we may adjust the
dimensions and tolerances to assure that
jackets in the field achieve an
acceptable degree of conformity while
still assuring a high level of uniformity.

NHTSA has developed the procedure
described in the docketed document,
Measurement Procedure: Chest Jacket
Dimensions, Hybrid III 5th Female Test
Dummy, for NHTSA staff and
contractors to use in measuring SAE
chest jackets, both unworn and as fitted
to HIII-5F units, including new units
built by Humanetics and older units
built by FTSS and Denton. NHTSA will
use these measurements to assess the
uniformity of SAE jackets and to
determine the jacket dimensions and
tolerances to be specified in the Final
Rule. The purpose of the procedures
described in the docketed document is
to ensure that these measurements are
taken in a consistent manner. This
measurement procedure should not be
construed as a proposed requirement for
conformity with Part 572 Subpart O, nor
should it be construed as a
configuration requirement for use of the
dummy in NCAP or any FMVSS.
NHTSA is docketing a copy of this
document for the information of others
who may wish to make similar
measurements of the SAE jacket.

Public Participation

How do I prepare and submit
comments?

¢ To ensure that your comments are
correctly filed in the Docket, please
include the Docket Number found in the
heading of this document in your
comments.

¢ Your comments must not be more
than 15 pages long.2 NHTSA established
this limit to encourage you to write your
primary comments in a concise fashion.
However, you may attach necessary
additional documents to your
comments, and there is no limit on the
length of the attachments.

e If you are submitting comments
electronically as a PDF (Adobe) file,
NHTSA asks that the documents be
submitted using the Optical Character
Recognition (OCR) process, thus
allowing NHTSA to search and copy
certain portions of your submissions.

¢ Please note that pursuant to the
Data Quality Act, in order for
substantive data to be relied on and
used by NHTSA, it must meet the
information quality standards set forth
in the OMB and DOT Data Quality Act
guidelines. Accordingly, NHTSA
encourages you to consult the
guidelines in preparing your comments.
DOT’s guidelines may be accessed at
https://www.transportation.gov/
regulations/dot-information-
dissemination-quality-guidelines.

Tips for Preparing Your Comments

When submitting comments, please
remember to:

o Identify the rulemaking by docket
number and other identifying
information (subject heading, Federal
Register date and page number).

e Explain why you agree or disagree,
suggest alternatives, and substitute
language for your requested changes.

e Describe any assumptions you make
and provide any technical information
and/or data that you used.

e If you estimate potential costs or
burdens, explain how you arrived at
your estimate in sufficient detail to
allow for it to be reproduced.

e Provide specific examples to
illustrate your concerns, and suggest
alternatives.

e Explain your views as clearly as
possible, avoiding the use of profanity
or personal threats.

¢ To ensure that your comments are
considered by the agency, make sure to
submit them by the comment period
deadline identified in the DATES section
above.

For additional guidance on submitting
effective comments, visit: https://
www.regulations.gov/docs/Tips_For_
Submitting_Effective_Comments.pdf.

How can I be sure that my comments
were received?

If you wish Docket Management to
notify you upon its receipt of your
comments, enclose a self-addressed,

249 CFR 553.21.

stamped postcard in the envelope
containing your comments. Upon
receiving your comments, Docket
Management will return the postcard by
mail.

How do I submit confidential business
information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information you claim to be confidential
business information, to the Chief
Counsel, NHTSA, at the address given
above under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit a copy, from which you have
deleted the claimed confidential
business information, to the docket at
the address given above under
ADDRESSES. When you send a comment
containing information claimed to be
confidential business information, you
should include a cover letter setting
forth the information specified in our
confidential business information
regulation. (49 CFR part 512)

Will the agency consider late
comments?

We will consider all comments
received before the close of business on
the comment closing date indicated
above under DATES. To the extent
possible, we will also consider
comments that the docket receives after
that date. If the docket receives a
comment too late for us to consider in
developing a final rule (assuming that
one is issued), we will consider that
comment as an informal suggestion for
future rulemaking action.

How can I read the comments submitted
by other people?

You may read the comments received
by the docket at the address given above
under ADDRESSES. The hours of the
docket are indicated above in the same
location. To be sure someone is there to
help you, please call (202) 366—9322
before coming. You may also see the
comments on the internet. To read the
comments on the internet, go to http://
www.regulations.gov. Follow the online
instructions for accessing the dockets.

Please note that even after the
comment closing date, we will continue
to file relevant information in the docket
as it becomes available. Further, some
people may submit late comments.
Accordingly, we recommend that you
periodically check the Docket for new
material. You can arrange with the
docket to be notified when others file
comments in the docket. See
www.regulations.gov for more
information.
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Issued in Washington, DC, under authority
delegated in 49 CFR 1.95 and 501.4.

James Clayton Owens,

Deputy Administrator.

[FR Doc. 2020-11689 Filed 6—1-20; 8:45 am]
BILLING CODE 4910-59-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
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section.

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

May 27, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995.
Comments are requested regarding (1)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by July 2, 2020 will
be considered. Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting “Currently under 30-day
Review—Open for Public Comments” or
by using the search function.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it

displays a currently valid OMB control
number.

Office of Partnerships and Public
Engagement

Title: Community of Faith and
Opportunity Initiative.

OMB Control Number: 0503—NEW.

Summary of Collection: The Office of
Partnerships and Public Engagement
(OPPE) (previously known as the Office
of Advocacy and Outreach) was
established pursuant to section 226B of
the Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
6934), as added by section 14013 of the
Food, Conservation, and Energy Act of
2008, Public Law 110-246. The OPPE
was established to improve access to
USDA programs and services by small
farms and ranches, beginning farmers
and ranchers, and socially
disadvantaged farmers and ranchers.
Delegations from the Assistant Secretary
for Administration to the Director, OPPE
are reflected in 7 CFR 2.94 and include
certain outreach functions previously
carried out by other elements within
USDA.

Need and Use of the Information: The
Communities of Faith and Opportunity
initiative seeks to better understand the
challenges facing rural and underserved
communities across the country, while
also providing outreach and assistance
to build the local capacity needed to
address community challenges.
Communities are invited to participate
in outreach summits, capacity building
workshops, as well as provide
additional information to become a
Community of Faith and Opportunity.

Respondents will be required to
submit a mailing address, telephone,
and email address for themselves, the
name and email address for any partners
and/or potential stakeholders. They will
also be required to identify at least 5
community challenges or projects in
which they wish USDA assistance to
address. Submitted information will be
used by USDA agencies, grant recipients
and Land Grant University Extension
Staff on an as needs basis to provide
technical assistance, services and
recommendations to communities to
address the self-identified challenges
and community projects on an as needs
basis. The information will also be used
by the OPPE to evaluate the
effectiveness and efficiency of the
initiative.

Description of Respondents: Not-for-
profit institutions; Small businesses.

Number of Respondents: 200.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 150.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-11766 Filed 6-1-20; 8:45 am]
BILLING CODE 3412-88-P

COMMISSION ON CIVIL RIGHTS
Notice of Public Meeting of the Texas
Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act
(FACA) that a teleconference meeting of
the Texas Advisory Committee
(Committee) to the Commission will be
held at 1:00 p.m. (Central) Thursday,
June 18, 2020. The purpose of the
meeting is for the Committee to discuss
potential project prompts.
DATES: The meeting will be held on
Thursday, June 18, 2020 at 1:00 p.m.
CDT.

Public Call Information:

Dial: 800—-367—-2403.

Conference ID: 5260316.
FOR FURTHER INFORMATION CONTACT:
Brooke Peery, Designated Federal
Officer (DFO) at bpeery@usccr.gov or
(202) 701-1376.
SUPPLEMENTARY INFORMATION: This
meeting is available to the public
through the following toll-free call-in
number: 800-367—2403, conference ID
number: 5260316. Any interested
member of the public may call this
number and listen to the meeting.
Callers can expect to incur charges for
calls they initiate over wireless lines,
and the Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-877-8339 and
providing the Service with the
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conference call number and conference
ID number.

Members of the public are entitled to
make comments during the open period
at the end of the meeting. Members of
the public may also submit written
comments; the comments must be
received in the Regional Programs Unit
within 30 days following the meeting.
Written comments may be mailed to the
Western Regional Office, U.S.
Commission on Civil Rights, 300 North
Los Angeles Street, Suite 2010, Los
Angeles, CA 90012 or emailed to Brooke
Peery (DFO) at bpeery@usccr.gov.

Records and documents discussed
during the meeting will be available for
public viewing prior to and after the
meeting at https://
www.facadatabase.gov/FACA/
FACAPublicViewCommitteeDetails?id=
a10t0000001gzkoAAA.

Please click on the ‘“Meeting Details”
and ‘“Documents”” links. Records
generated from this meeting may also be
inspected and reproduced at the
Regional Programs Unit, as they become
available, both before and after the
meeting. Persons interested in the work
of this Committee are directed to the
Commission’s website, https://
www.usccr.gov, or may contact the
Regional Programs Unit at the above
email or street address.

Agenda

Welcome & Roll Call
Approval of Minutes
Discussion on Potential Project Prompts
Public Comment
Adjournment

Dated: May 27, 2020.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2020-11825 Filed 6—1-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
Bureau of the Census

Census Scientific Advisory Committee

AGENCY: Bureau of the Census,
Department of Commerce.

ACTION: Notice of Renewal of the Census
Scientific Advisory Committee.

SUMMARY: The Secretary of the U.S.
Department of Commerce renewed and
filed the charter for the Census
Scientific Advisory Committee (CSAC).
The purpose of the CSAC is to provide
advice to the Director of the Bureau of
the Census (Census Bureau) on the full
range of Census Bureau programs and
activities including communications,
decennial, demographic, economic,

field operations, geographic,
information technology, and statistics.
The Secretary has determined that the
work of the CSAC is in the public
interest and relevant to the duties of the
Census Bureau. Additional information
concerning the CSAC can be found by
visiting the CSAC’s website at: https://
www.census.gov/about/cac/sac.html.
FOR FURTHER INFORMATION CONTACT:
Kimberly L. Leonard, External
Stakeholder Program Manager, Office of
Program, Performance and Stakeholder
Integration (PPSI), Room 2K137, U.S.
Census Bureau, 4600 Silver Hill Road,
Washington, DC 20233, by telephone on
301-763-7281 or by email at
Kimberly.L.Leonard@census.gov.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800—877—8339 between 8:00
a.m. and 8:00 p.m., Eastern Standard
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION:

Background

In accordance with the Federal
Advisory Committee Act (FACA), the
Secretary of the Department of
Commerce renewed and filed the
charter for the CSAC. The CSAC will
operate under the provisions of FACA
and will report to the Secretary of the
Department of Commerce through the
Director of the Census Bureau. The
CSAC will advise the Director of the
Census Bureau on the full range of
Census Bureau programs and activities.

Objectives and Duties

1. The CSAC will address census
policies, research and methodology,
tests, operations, communications/
messaging, and other activities to
ascertain needs and best practices to
improve censuses, surveys, operations,
and programs.

2. The CSAC will provide formal
review and feedback on internal and
external working papers, reports, and
other documents related to the design
and implementation of census programs
and surveys.

3. The CSAC will provide scientific
and technical expertise from the
following disciplines: demographics,
economics, geography, psychology,
statistics, survey methodology, social
and behavorial sciences, information
technology and computing, marketing
and other fields of expertise, as
appropriate, to address Census Bureau
program needs and objectives.

The function of the CSAC will be a
“Scientific Technical Program Advisory
Board”.

4. The CSAC functions solely as an
advisory body under the FACA.

Membership

1. The CSAC consists of up to 21
members who serve at the discretion of
the Director of the Census Bureau (the
Director). The Census Bureau is seeking
three qualified candidates to be
considered for appointment.

2. The CSAC aims to have a balanced
representation among its members,
considering such factors as geography,
age, sex, race, ethnicity, scientific
expertise, community involvement, and
knowledge of census programs and/or
activities.

3. The CSAC aims to include
members from diverse backgrounds,
including state, local and tribal
governments; academia; research,
national and community-based
organizations; and, the private sector.

4. Members will serve as Special
Government Employees (SGEs). SGEs
will be subject to the ethics rules
applicable to SGEs. Members will be
individually advised of the capacity in
which they will serve through their
appointment letters.

5. SGEs and representatives will be
selected from academia, public and
private enterprise, and nonprofit
organizations, which are further
diversified by business type or industry,
geography, and other factors.

6. Membership is open to persons
who are not seated on other Census
Bureau stakeholder entities (i.e., State
Data Centers, Census Information
Centers, Federal State Cooperative on
Populations Estimates Program, other
Census Advisory Committees, etc.).
People who have already served one
full-term on a Census Bureau Advisory
Committee may not serve on any other
Census Bureau Advisory Committee for
three years from the termination of
previous service. No employee of the
federal government can serve as a
member of the CSAC.

7. Members will serve for a three-year
term. All members will be reevaluated
at the conclusion of each term with the
prospect of renewal, pending CSAC
needs. Active attendance and
participation in meetings and activities
(e.g., conference calls and assignments)
will be factors considered when
determining term renewal or
membership continuance. Members may
be appointed for a second three-year
term at the discretion of the Director.

8. Members will be selected on a
standardized basis, in accordance with
applicable U.S. Department of
Commerce guidance.

Miscellaneous

1. Members of the CSAC serve
without compensation but receive


https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzkoAAA
https://www.facadatabase.gov/FACA/FACAPublicViewCommitteeDetails?id=a10t0000001gzkoAAA
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https://www.census.gov/about/cac/sac.html
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mailto:Kimberly.L.Leonard@census.gov
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reimbursement for CSAC-related travel
and lodging expenses.

2. The CSAC meets once or twice a
year, budget permitting, but additional
meetings may be held as deemed
necessary by the Director or Designated
Federal Officer. CSAC meetings are
open to the public in accordance with
FACA.

3. Members must be able to actively
participate in the tasks of the CSAC,
including, but not limited to, regular
meeting attendance, CSAC meeting
discussant responsibilities, review of
materials, as well as participation in
conference calls, webinars, working
groups, and/or special committee
activities.

4. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks diverse CSAC
membership.

Steven D. Dillingham, Director,
Bureau of the Census approved the
publication of this notice in the Federal
Register.

Dated: May 28, 2020.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2020-11881 Filed 6-1-20; 8:45 am]|
BILLING CODE 3510-07-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-33-2020]

Foreign-Trade Zone (FTZ) 137—
Washington Dulles International
Airport, Virginia; Notification of
Proposed Production Activity; FN
America, LLC (Disassembly of Machine
Guns), Dulles, Virginia

CDS Air Freight Inc., an operator
within FTZ 137 in Dulles, Virginia,
submitted a notification of proposed
production activity to the FTZ Board on
behalf of FN America, LLC (FNA). The
notification conforming to the
requirements of the regulations of the
FTZ Board (15 CFR 400.22) was
received on May 22, 2020.

The FNA facility is located within
FTZ 137. The facility is currently used
for the storage of firearms, but the
company is requesting authority to
remove parts from firearms stored at the
facility. Pursuant to 15 CFR 400.14(b),
FTZ activity would be limited to the
specific foreign-status materials and
components and specific finished
products described in the submitted
notification (as described below) and
subsequently authorized by the FTZ
Board.

Production under FTZ procedures
could exempt FNA from customs duty
payments on the foreign-status
components used in export production.
On its domestic sales, for the foreign-
status materials/components noted
below, FNA would be able to choose the
duty rates during customs entry
procedures that apply to: Moving parts
assemblies consisting of non-
reciprocating sled and charging handle
assemblies, non-reciprocating sled
assemblies, charging handle assemblies,
bolt assemblies, bolt carriers, bolt cam
pins, firing pin retaining pin assemblies,
return spring assemblies and firing pins;
buttstock assemblies consisting of cap
screw hexagonal socket heads, buttstock
interface plates, buttstock rails,
buttstock guide plates, large screw
hexagonal countersunk heads, buttstock
paddles, screw slotted pan heads, lock
guide springs, lock springs, buttstock
cheekrests, slotted spring type straight
pins, buttstock plungers, buttstock
interface pads and buttstock pads;
takedown pin retaining clips; takedown
pins; takedown hammers; automatic
sears; automatic sear springs; cover
plates; slotted spring type pins;
magazine release buttons; magazine
release springs; hammer spring guides;
hammer springs; selector lever detents;
selector lever spring detents; trigger
module frames; locking plates; slotted
spring type pins; bolt catch supports;
bolt catch springs; bolt catches;
magazine catch assemblies; magazine
catches; magazine catch levers; trigger
pins; hammer spring supports; and,
drive rod indexes (duty-free). FNA
would be able to avoid duty on foreign-
status components which become scrap/
waste. Customs duties also could
possibly be deferred or reduced on
foreign-status production equipment.

The components and materials
sourced from abroad are machine guns
(duty-free). The request indicates that
the machine guns are subject to duties
under Section 301 of the Trade Act of
1974 (Section 301), depending on the
country of origin. The applicable
Section 301 decisions require subject
merchandise to be admitted to FTZs in
privileged foreign status (19 CFR
146.41).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is July
13, 2020.

A copy of the notification will be
available for public inspection in the
“Reading Room” section of the Board’s
website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Elizabeth Whiteman at
Elizabeth.Whiteman@trade.gov or (202)
482-0473.

Dated: May 28, 2020.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2020-11885 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-119]

Certain Vertical Shaft Engines Between
225cc and 999cc, and Parts Thereof
From the People’s Republic of China:
Postponement of Preliminary
Determination in the Antidumping Duty
Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable June 2, 2020.

FOR FURTHER INFORMATION CONTACT: Leo
Ayala, AD/CVD Operations,
Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3945.
SUPPLEMENTARY INFORMATION:

Background

On February 4, 2020, the Department
of Commerce initiated the antidumping
duty investigation on certain vertical
shaft engines between 225cc and 999cc,
and parts thereof from the People’s
Republic of China, covering the period
of investigation (POI) July 1, 2019
through December 31, 2019. Currently,
the preliminary determination is due no
later than June 23, 2020.

Postponement of the Preliminary
Determination

Section 733(b)(1)(A) of the Tariff Act
of 1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in an antidumping
investigation within 140 days after the
date on which Commerce initiated the
investigation. However, section
733(c)(1) of the Act permits Commerce
to postpone the preliminary
determination until no later than 190
days after the date on which Commerce
initiated the investigation if: (A) The
petitioner makes a timely request for a

1 See Certain Vertical Shaft Engines between
225cc and 999cc, and Parts Thereof from the
People’s Republic of China: Initiation of Less-Than-
Fair-Value Investigation, 85 FR 8809 (February 18,
2020).
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postponement; or (B) Commerce
concludes that the parties concerned are
cooperating, that the investigation is
extraordinarily complicated, and that
additional time is necessary to make a
preliminary determination. Under 19
CFR 351.205(e), a petitioner must
submit a request for postponement 25
days or more before the scheduled date
of the preliminary determination and
must state the reason for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.?

On May 20, 2020, Briggs & Stratton
Corporation, the petitioner in this
investigation, submitted a timely
request pursuant to section 733(c)(1) of
the Act and 19 CFR 351.205(e) to
postpone fully the preliminary
determination. The petitioner stated that
the purpose of its request was to provide
Commerce with sufficient time to
receive and analyze the questionnaire
responses of the mandatory
respondents, issue any supplemental
questionnaires, and prepare an accurate
preliminary dumping margin
calculation.?

Consistent with 19 CFR 351.205(e),
the petitioner stated the reasons for its
request, and Commerce finds no
compelling reason to deny the request.
Therefore, in accordance with section
733(c)(1)(A) of the Act, Commerce is
postponing the deadline for the
preliminary determination to August 12,
2020.4 Pursuant to section 735(a)(l) of
the Act and 19 CFR 351.210(b)(1), the
deadline for the final determination will
continue to be 75 days after the date of
the preliminary determination, unless
postponed at a later date.

This notice is issued and published
pursuant to section 733(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: May 27, 2020.
Jeffrey 1. Kessler,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2020-11886 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-DS-P

2 See 19 CFR 351.205(e).

3 See Petitioner’s Letter, “‘Certain Vertical Shaft
Engines Between 225cc and 999cc, and Parts
Thereof, From the People’s Republic of China:
Petitioner’s Request for Postponement Of The
Preliminary Determination,” dated May 20, 2020.

41n this case, 190 days after initiation falls on
August 12, 2020.

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-112]

Certain Collated Steel Staples From
the People’s Republic of China: Final
Affirmative Determination of Sales at
Less Than Fair Value and Final
Affirmative Critical Circumstances
Determination

AGENCY: Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce.
SUMMARY: The Department of Commerce
(Commerce) determines that imports of
certain collated steel staples (collated
staples) from the People’s Republic of
China (China) are being, or are likely to
be, sold in the United States at less than
fair value (LTFV).

DATES: Applicable June 2, 2020.

FOR FURTHER INFORMATION CONTACT:
Sergio Balbontin or William Horn, AD/
CVD Operations, Office VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—6478 or
(202) 482—-4868, respectively.
SUPPLEMENTARY INFORMATION:

Background

Commerce published the Preliminary
Determination in the LTFV investigation
of collated staples from China on
January 8, 2020.* For a complete
description of the events that followed
the Preliminary Determination, see the
Issues and Decision Memorandum.?

Period of Investigation

The period of investigation is October
1, 2018 through March 31, 2019.

Scope of the Investigation

The products covered by this
investigation are collated staples from
China. For a complete description of the
scope of this investigation, see
Appendix L

Scope Comments

On November 4, 2019, we issued a
Preliminary Scope Memorandum

1 See Certain Collated Steel Staples from the
People’s Republic of China: Preliminary Affirmative
Determination of Sales at Less Than Fair Value,
Preliminary Affirmative Determination of Critical
Circumstances, Postponement of Final
Determination and Extension of Provisional
Measures, 85 FR 882 (January 8, 2020) (Preliminary
Determination), and accompanying Preliminary
Decision Memorandum (PDM).

2 See Memorandum, ‘“‘Certain Collated Steel
Staples from the People’s Republic of China: Issues
and Decision Memorandum for the Final
Affirmative Determination of Sales at Less Than
Fair Value,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum).

making no changes to the scope of this
and the companion countervailing duty
(CVD) investigation.? For a summary of
the product coverage comments and
rebuttal comments submitted to the
record for this final determination, and
accompanying discussion and analysis
of all comments timely received, see the
Final Scope Decision Memorandum.*
Based on the comments received from
interested parties, we are revising the
scope of this investigation to exclude
“hog rings.” The scope in Appendix I
reflects this change.

Verification

Commerce normally verifies
information relied upon in making its
final determination, pursuant to section
782(i) of the Tariff Act of 1930, as
amended (the Act). However, on March
16, 2020, Commerce cancelled
verification of the questionnaire
responses submitted by Tianjin
Hweschun Fasteners Manufacturing Co.,
Ltd. (Tianjin Hweschun).® During the
course of this investigation, a Level 4
travel advisory was imposed for all of
China, preventing Commerce personnel
from traveling to China to conduct
verification. Due to this, as well as the
impending statutory deadline for the
completion of the final determination,
Commerce was unable to conduct
verification in this case.

Pursuant to section 776(a)(2)(D) of the
Act, in situations where information has
been provided but the information
cannot be verified, Commerce may use
“facts otherwise available” in reaching
the applicable determination.
Accordingly, as Commerce was unable
to proceed to verification in this
investigation, we have relied on the
information submitted on the record
that we used in making the Preliminary
Determination, as facts available in
making our final determination.

Final Affirmative Determination of
Critical Circumstances

Commerce preliminarily determined
in this investigation that critical
circumstances exist with respect to
imports of collated staples from China
shipped by Tianjin Hweschun, Tianjin
Jin Xin Sheng Long Metal Products Co.,

3 See Memorandum, ‘‘Less-Than-Fair-Value and
Countervailing Duty Investigations of Certain
Collated Steel Staples from the People’s Republic of
China: Preliminary Scope Decision Memorandum,”
dated November 4, 2019 (Preliminary Scope
Decision Memorandum).

4 See Memorandum, “Certain Collated Steel
Staples from the People’s Republic of China: Final
Scope Determination Decision Memorandum,”
dated concurrently with, and hereby adopted by,
this notice (Final Scope Decision Memorandum).

5 See Memorandum, ‘‘Cancellation of
Verification,” dated March 16, 2020.
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Ltd. (Tianjin JXSL), the non-
individually examined respondents, and
the China-wide entity.6 That
determination remains unchanged and a
discussion of our final critical
circumstances determination can be
found in the Issues and Decision
Memorandum.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs that were submitted by
parties in this investigation are
addressed in the Issues and Decision
Memorandum. For a list of the issues
raised by interested parties and
addressed in the Issues and Decision
Memorandum, see Appendix II to this
notice. The Issues and Decision
Memorandum is a public document and
is made available to the public via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://enforcement.trade.gov/frn/
index.html. The signed and electronic
versions of the Issues and Decision
Memorandum are identical in content.

China-Wide Entity and Use of Adverse
Facts Available

We continue to find that the use of
facts available is warranted in
determining the rate of the China-wide
entity pursuant to sections 776(a)(1) and
(a)(2)(A)-(C) of the Act. Further, use of
adverse facts available (AFA) is
warranted because the China-wide
entity did not cooperate to the best of
its ability to comply with our requests
for information and, accordingly, we

applied adverse inferences in selecting
from the facts available, pursuant to
section 776(b) of the Act and 19 CFR
351.308(a). For the final determination,
we are assigning the China-wide entity,
as AFA, the rate of 122.55 percent,
which is the highest petition rate.”

Separate Rates

As discussed in the Issues and
Decision Memorandum, we granted
Tianjin Hweschun, Tianjin JXSL, and
six non-individually examined
respondents 8 a separate rate in the
Preliminary Determination based on
their eligibility.® No parties commented
on this preliminary finding and the facts
have not changed with respect to these
companies’ separate rate eligibility.
Therefore, we continue to grant separate
rates to these companies in this final
determination. As discussed in the
Issues and Decision Memorandum, we
assigned Tianjin JXSL, as AFA, the
highest petition rate.

In accordance with section
735(c)(5)(A) of the Act, Commerce shall
determine an estimated separate rate for
companies not individually examined.
Generally, under section 735(c)(5)(A) of
the Act, this rate shall be an amount
equal to the weighted average of the
estimated antidumping duty (AD) rates
established for those companies
individually examined, excluding any
zero and de minimis rates and any rates
based entirely under section 776 of the
Act. However, section 735(c)(5)(B) of the
Act provides that if the AD duty rates
established for all companies
individually examined are zero or de
minimis rates, or are determined
entirely under section 776 of the Act,
then Commerce may use ‘‘any
reasonable method” to establish a
separate rate, “including averaging the

weighted-average anti-dumping duty
rates determined for the exporters and
producers individually investigated.”

The sole calculated AD rate for this
final determination is based on facts
otherwise available. As explained
above, the sole cooperative mandatory
respondent in this investigation, Tianjin
Hweschun, is receiving a rate based
entirely on the facts available. In the
specific circumstances of this case,
because we were unable to verify
Tianjin Hweschun, we find that a
reasonable method to determine the all-
others rate under section 735(c)(5)(B) of
the Act here is to apply Tianjin
Hweschun’s individual estimated AD
rate as the separate rate for companies
not individually examined.

Changes From the Preliminary
Determination

Based on our analysis of the
comments received, we made certain
changes to the dumping margin
calculations for Tianjin Hweschun.10
For a discussion of these changes, see
the Issues and Decision Memorandum.
In light of our method in this
investigation for determining the
separate rate for companies not
individually examined, we have also
modified the separate rate.

Combination Rates

Consistent with the Preliminary
Determination'! and Policy Bulletin
05.1,12 Commerce calculated
combination rates for the respondents
that are eligible for a separate rate in
this investigation.

Final Determination

Commerce determines that the
following weighted-average dumping
margins exist:

Estimated ;

: Cash deposit

weighted-aver- | e (adjusted
Producer Exporter age dumping for subsidy off-
margér:]t()per- sets) (percent)
Tianjin Hweschun Fasteners Manufacturing Co., Ltd. | Tianjin Hweschun Fasteners Manufacturing Co., Ltd. 96.15 85.61
Tianjin Jin Xin Sheng Long Metal Products Co., Ltd. .. | Tianjin Jin Xin Sheng Long Metal Products Co., Ltd. .. 122.55 112.01
China Staple (Tianjin) Co., Ltd. .....ccceiiiiiiiinicienee, China Staple (Tianjin) Co., Ltd. .....cccoeviriiiinieiirecene 96.15 85.61
Shanghai Yueda Nails Co., Ltd. .......cccoovriiniririiineenne. Shanghai Yueda Nails Co., Ltd. ......ccccoeviveiirieeiinienne 96.15 85.61
Shijiazhuang Shuangming Trade Co., Ltd. .... Shijiazhuang Shuangming Trade Co., Ltd. 96.15 85.61
Tianjin Jinyifeng Hardware Co., Ltd. .......cccccevveirnnenen. Tianjin Jinyifeng Hardware Co., Ltd. .......cccccoeceinnnenen. 96.15 85.61
Unicorn Fasteners Co., Ltd. ......ccccceveeeiiiiiviieeeeeeciiees Unicorn Fasteners Co., Ltd. ......ccccooveiiiieiieiiiiiieeeee, 96.15 85.61
Zhejiang Best Nail Industrial Co., Ltd. . Zhejiang Best Nail Industrial Co., Ltd. .... 96.15 85.61
ChiNa-Wide ENHIY ..ottt b ettt e e e sne e sns 122.55 112.01

6 See Preliminary Determination PDM at 30.

7 See Issues and Decision Memorandum at 3—5 for
a full discussion of this issue; see also Preliminary
Determination PDM at 16-18.

8 These companies are China Staple (Tianjin) Co.,
Ltd., Shanghai Yueda Nails Co., Ltd., Shijiazhuang

Shuangming Trade Co., Ltd., Tianjin Jinyifeng
Hardware Co., Ltd., Unicorn Fasteners Co., Ltd.,
and Zhejiang Best Nail Industrial Co., Ltd.

9 See Preliminary Determination PDM at 10—14.

10 See Issues and Decision Memorandum.

11 See Preliminary Determination.

12 See Enforcement and Compliance’s Policy
Bulletin No. 05.1, regarding, “Separate-Rates
Practice and Application of Combination Rates in
Antidumping Investigations involving Non-Market
Economy Countries,” dated April 5, 2005 (Policy
Bulletin 05.1), available on Commerce’s website at
http://enforcement.trade.gov/policy/bull05-1.pdf.
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Disclosure

We intend to disclose to parties in
this proceeding the calculations
performed for this final determination
within five days of the date of
publication of this notice, in accordance
with 19 CFR 351.224(b).

Continuation of Suspension of
Liquidation

As aresult of our Preliminary
Determination and pursuant to section
733(e)(2)(A) of the Act, we will instruct
U.S. Customs and Border Protection
(CBP) to continue to suspend
liquidation of all entries of collated
staples from China, except for hog rings,
as described in Appendix I of this
notice, entered or withdrawn from
warehouse, for consumption on October
10, 2019, which is 90 days before the
date of publication of the Preliminary
Determination in the Federal Register.

With respect to hog rings, we will
instruct CBP to discontinue suspension
of liquidation of such merchandise
effective the date of publication of this
determination. In addition, we will
direct CBP to liquidate any suspended
entries of this merchandise without
regard to AD duties and to refund any
cash deposits with respect to these
entries.

Pursuant to section 735(c)(1)(B)(ii) of
the Act, upon the publication of this
notice, Commerce will instruct CBP to
require a cash deposit equal to the
weighted-average amount by which the
normal value exceeds U.S. price as
follows: (1) The cash deposit rate for the
exporter/producer combinations listed
in the table above will be the rate
identified in the table; (2) for all
combinations of Chinese exporters/
producers of subject merchandise that
have not received their own separate
rate above, the cash deposit rate will be
the cash deposit rate established for the
China-wide entity; and (3) for all non-
Chinese exporters of subject
merchandise which have not received
their own separate rate above, the cash
deposit rate will be the cash deposit rate
applicable to the Chinese exporter/
producer combination that supplied that
non-Chinese exporter. These suspension
of liquidation instructions will remain
in effect until further notice.

To determine the cash deposit rate,
Commerce normally adjusts the
estimated weighted-average dumping
margin by the amount of domestic
subsidy pass-through and export
subsidies determined in a companion
CVD proceeding when CVD provisional
measures are in effect. Accordingly,
where Commerce makes an affirmative
determination for domestic subsidy

pass-through or export subsidies,
Commerce offsets the calculated
estimated weighted-average dumping
margin by the appropriate rate(s). In this
case, we made a negative finding for
domestic subsidy pass-through for all
respondents in the Preliminary
Determination, which remains
unchanged for the final determination.13
However, with respect to export
subsidies for all respondents, Commerce
issued the final determination of the
concurrent CVD investigation of
collated staples from China, in which it
found export-contingent subsidies of
10.54 percent for Best Nail and 10.54
percent for all others.1# Therefore, we
have deducted export subsidies from the
final margins and adjusted the cash
deposit rates in the chart above.
However, suspension of liquidation for
provisional measures in the companion
CVD case has been discontinued;
therefore, we are not instructing CBP to
collect cash deposits based upon the
adjusted estimated weighted-average
dumping margin for those subsidies at
this time.

International Trade Commission
Notification

In accordance with section 735(d) of
the Act, we will notify the International
Trade Commission (ITC) of our final
affirmative determination of sales at
LTFV. We will allow the ITC access to
all privileged and business proprietary
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective order
(APQO), without the written consent of
the Assistant Secretary for Enforcement
and Compliance. Because the final
determination in this proceeding is
affirmative, in accordance with section
735(b)(2) of the Act, the ITC will make
its final determination as to whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports of
subject merchandise from China no later
than 45 days after our final
determination. If the ITC determines
that such injury does not exist, this
proceeding will be terminated, and all
cash deposits posted will be refunded.
If the ITC determines that such injury
does exist, Commerce will issue an AD

13 See sections ‘“Adjustment Under Section
777A(F) of the Act” and “Adjustment to Cash
Deposit Rate for Export Subsidies” in the
Preliminary Decision Memorandum; see also
Memorandum, “Certain Collated Steel Staples from
the People’s Republic of China: Final Affirmative
Countervailing Duty Determination, Issues and
Decisions Memorandum” dated concurrently with
this notice (Gollated Staples from China CVD IDM).

14 See Collated Staples from China CVD IDM at
6.

order directing CBP to assess, upon
further instruction by Commerce,
antidumping duties on all imports of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.

Notification Regarding Administrative
Protective Order

This notice will serve as a reminder
to the parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

Notification to Interested Parties

This determination is issued and
published in accordance with sections
735(d) and 777(i)(1) of the Act, and 19
CFR 351.210(c).

Dated: May 22, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by the scope of
this investigation is certain collated steel
staples. Certain collated steel staples subject
to this investigation are made from steel wire
having a nominal diameter from 0.0355 inch
to 0.0830 inch, inclusive, and have a nominal
leg length from 0.25 inch to 3.0 inches,
inclusive, and a nominal crown width from
0.187 inch to 1.125 inch, inclusive. Certain
collated steel staples may be manufactured
from any type of steel, and are included in
the scope of this investigation regardless of
whether they are uncoated or coated, and
regardless of the type or number of coatings,
including but not limited to coatings to
inhibit corrosion.

Certain collated steel staples may be
collated using any material or combination of
materials, including but not limited to
adhesive, glue, and adhesive film or adhesive
or paper tape.

Certain collated steel staples are generally
made to American Society for Testing and
Materials (ASTM) specification ASTM
F1667-18a, but can also be made to other
specifications.

Excluded from the scope of this
investigation are any carton-closing staples
covered by the scope of the existing
antidumping duty order on Carton-Closing
Staples from the People’s Republic of China.
See Carton-Closing Staples from the People’s
Republic of China: Antidumping Duty Order,
83 FR 20792 (May 8, 2018).
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Also excluded are collated fasteners
commonly referred to as “C-ring hog rings”
and “D-ring hog rings” produced from
stainless or carbon steel wire having a
nominal diameter of 0.050 to 0.081 inches,
inclusive. C-ring hog rings are fasteners
whose legs are not perpendicular to the
crown, but are curved inward resulting in the
fastener forming the shape of the letter “C”.
D-ring hog rings are fasteners whose legs are
straight but not perpendicular to the crown,
instead intersecting with the crown at an
angle ranging from 30 degrees to 75 degrees.
The hog rings subject to the exclusion are
collated using glue, adhesive, or tape. The
hog rings subject to this exclusion have either
a 90 degree blunt point or 15-75 degree
divergent point.

Certain collated steel staples subject to this
investigation are currently classifiable under
subheading 8305.20.0000 of the Harmonized
Tariff Schedule of the United States
(HTSUS). While the HTSUS subheading and
ASTM specification are provided for
convenience and for customs purposes, the
written description of the subject
merchandise is dispositive.

Appendix IT

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary
II. Background
III. Final Determination of Critical
Circumstances
IV. China-Wide Rate
V. Separate Rates
VI. Adjustments for Countervailable Export
Subsidies
VII. Changes Since the Preliminary
Determination
VIIL Discussion of the Issues
Comment 1: Whether Critical
Circumstances Exist
Comment 2: Primary Surrogate Country
Selection
Comment 3: Whether To Accept Non-
Verified Record Information as Verified
Comment 4: Whether To Continue to
Apply Adverse Facts Available (AFA) to
Tianjin JXSL
Comment 5: Whether To Use the Reported
Factors of Production (FOP) Data of
Tianjin Hweschun’s Cooperative Toller
Comment 6: Whether To Use the FOPs of
Tianjin Hweschun’s Cooperative Toller
as Facts Available for the Uncooperative
Toller
IX. Recommendation
[FR Doc. 2020-11891 Filed 6—1-20; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[C-570-113]

Certain Collated Steel Staples From
the People’s Republic of China: Final
Affirmative Countervailing Duty
Determination and Final Affirmative
Critical Circumstances Determination

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that
countervailable subsidies are being
provided to producers and exporters of
certain collated steel staples (collated
staples) from the People’s Republic of
China (China).

DATES: Applicable June 2, 2020.

FOR FURTHER INFORMATION CONTACT:
Joshua Simonidis or Robert Palmer, AD/
CVD Operations, Office VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-0608 or
(202) 482-9068, respectively.

SUPPLEMENTARY INFORMATION:
Background

Commerce published the Preliminary
Determination in the countervailing
duty (CVD) investigation of collated
staples from China on November 12,
2019.1 For a complete description of the
events that followed the Preliminary
Determination, see the Issues and
Decision Memorandum.2

Period of Investigation

The period of investigation (POI) is
January 1, 2018 through December 31,
2018.

Scope of the Investigation

The products covered by this
investigation are collated staples from
China. For a complete description of the
scope of this investigation, see
Appendix L

1 See Certain Collated Steel Staples from the
People’s Republic of China: Preliminary Affirmative
Countervailing Duty Determination, and Alignment
of Final Determination with Final Antidumping
Duty Determination, 84 FR 61021 (November 12,
2019) (Preliminary Determination).

2 See Memorandum, “‘Issues and Decision
Memorandum for the Final Affirmative
Determination of the Countervailing Duty
Investigation of Certain Collated Steel Staples from
the People’s Republic of China,” dated concurrently
with this determination, and hereby adopted by,
this notice (Issues and Decision Memorandum).

Scope Comments

On November 4, 2019, we issued a
Preliminary Scope Memorandum
making no changes to the scope of this
and the companion antidumping duty
(AD) investigation.? For a summary of
the product coverage comments and
rebuttal comments submitted to the
record for this final determination, and
accompanying discussion and analysis
of all comments timely received, see the
Final Scope Decision Memorandum.*
Based on the comments received from
interested parties, we are revising the
scope of this investigation to exclude
“hog rings.” The scope in Appendix I
reflects this change.

Verification

Commerce normally verifies
information relied upon in making its
final determination, pursuant to section
782(i) of the Tariff Act of 1930, as
amended (the Act). However, on March
16, 2020, Commerce cancelled
verification of the questionnaire
responses submitted by Zhejiang Best
Nail Industrial Co., Ltd. (Best Nail) and
the Government of China.5 During the
course of this investigation, a Level 4
travel advisory was imposed for all of
China, preventing Commerce personnel
from traveling to China to conduct
verification. Due to this, as well as the
impending statutory deadline for the
completion of the final determination,
Commerce was unable to conduct
verification in this case.

Pursuant to section 776(a)(2)(D) of the
Act, in situations where information has
been provided but the information
cannot be verified, Commerce may use
“facts otherwise available” in reaching
the applicable determination.
Accordingly, as Commerce was unable
to proceed to verification in this
investigation for reasons beyond its
control, we have relied on the
information submitted on the record
that we used in making the Preliminary
Determination, as facts available in
making our final determination.

3 See Memorandum, ‘‘Less-Than-Fair-Value and
Countervailing Duty Investigations of Certain
Collated Steel Staples from the People’s Republic of
China: Preliminary Scope Decision Memorandum,”
dated November 4, 2019 (Preliminary Scope
Memorandum).

4 See Memorandum, “‘Certain Collated Steel
Staples from the People’s Republic of China: Final
Scope Determination Decision Memorandum,”
dated concurrently with, and hereby adopted by,
this notice (Final Scope Decision Memorandum).

5 See Memorandum, ‘“‘Cancellation of Verification
and Deferment of Upstream Subsidy Investigation,”
dated March 16, 2020.
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Final Affirmative Determination of
Critical Circumstances

Commerce preliminarily determined
in this investigation that critical
circumstances exist with respect to
imports of collated staples from China
shipped by Best Nail and all other
producers and exporters.® That
determination remains unchanged and a
discussion of our final critical
circumstances determination can be
found in the Issues and Decision
Memorandum.

Analysis of Subsidy Programs and
Comments Received

All issues raised in the case and
rebuttal briefs that were submitted by
parties in this investigation are
addressed in the Issues and Decision
Memorandum. For a list of the issues
raised by interested parties and
addressed in the Issues and Decision
Memorandum, see Appendix II to this
notice. The Issues and Decision
Memorandum is a public document and
is made available to the public via
Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at http://
access.trade.gov. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at https://enforcement.trade.gov/frn/
index.html. The signed and electronic
versions of the Issues and Decision
Memorandum are identical in content.

Methodology

Commerce conducted this
investigation in accordance with section
701 of the Act. For each of the subsidy
programs found countervailable,
Commerce determines that there is a
countervailable subsidy, i.e., a financial
contribution by an “authority” that
gives rise to a benefit to the recipient,
and that the subsidy is specific.” For a
full description of the methodology
underlying our final determination, see
the Issues and Decision Memorandum.

As discussed above, in making this
final determination, Commerce relied
on facts available pursuant to section
776(a) of the Act. Additionally, as
discussed in the Issues and Decision
Memorandum, because one or more
respondents did not act to the best of

6 See Certain Collated Steel Staples From the
People’s Republic of China: Preliminary Affirmative
Determinations of Critical Circumstances in the
Antidumping and Countervailing Duty
Investigations, 84 FR 59353 (November 4, 2019).

7 See sections 771(5)(B) and (D) of the Act
regarding financial contribution; section 771(5)(E)
of the Act regarding benefit; and section 771(5A) of
the Act regarding specificity.

their ability in responding to our
requests for information, we drew
adverse inferences, where appropriate,
in selecting from among the facts
otherwise available, pursuant to section
776(b) of the Act. Specifically,
Commerce assigned rates based entirely
on facts otherwise available with
adverse inferences, pursuant to section
776(b) of the Act, to Hai Sheng Xin
Group Co., Ltd. and Ningbo Deli
Stationery. For further information, see
the section “Use of Facts Otherwise
Available and Adverse Inferences” in
the Issues and Decision Memorandum.

All-Others Rate

In accordance with section
705(c)(5)(A) of the Act, Commerce shall
determine an estimated all-others rate
for companies not individually
examined. Generally, under section
705(c)(5)(A)(i) of the Act, this rate shall
be an amount equal to the weighted
average of the estimated subsidy rates
established for those companies
individually examined, excluding any
zero and de minimis rates and any rates
based entirely under section 776 of the
Act. However, section 705(c)(5)(A)(ii) of
the Act provides that if the
countervailable subsidy rates
established for all companies
individually examined are zero or de
minimis rates, or are determined
entirely under section 776 of the Act,
then Commerce may use ‘‘any
reasonable method” to establish an all-
others rate, “including averaging the
weighted-average countervailable
subsidy rates determined for the
exporters and producers individually
investigated.”

The sole calculated countervailable
subsidy rate for this final determination
is based on facts otherwise available. As
explained above, the sole cooperative
mandatory respondent in this
investigation, Best Nail, is receiving a

rate based entirely on the facts available.

In the specific circumstances of this
case, because we were unable to verify
Best Nail, we find that a reasonable
method to determine the all-others rate
under section 705(c)(5)(A)(ii) of the Act
here is to apply Best Nail’s individual
estimated subsidy rate as the all-others
rate for companies not individually
examined.

Changes Since the Preliminary
Determination

Based on our analysis of the
comments received, we made certain
changes to Best Nail’s subsidy rate
calculations set forth in the Preliminary
Determination. For a discussion of these
changes, see the Issues and Decision
Memorandum. In light of our method in

this investigation for determining the
all-others rate for companies not
individually examined, we have also
modified the all-others rate.

Final Determination

Commerce determines that the
following estimated countervailable
subsidy rates exist:

Subsidy rate
Company (perc)ént)

Zhejiang Best Nail Industrial

Co., Ltd. e 12.32
Hai Sheng Xin Group Co.,

Ltd. e 192.64
Ningbo Deli Stationery 192.64
All Others ......cceevevierieennene 12.32

Disclosure

We intend to disclose to parties in
this proceeding the calculations
performed for this final determination
within five days of the date of
publication of this notice, in accordance
with 19 CFR 351.224(b).

Continuation of Suspension of
Liquidation

As aresult of our Preliminary
Determination and pursuant to section
703(d)(1)(B) and (d)(2) of the Act, we
instructed U.S. Customs and Border
Protection (CBP) to suspend liquidation
of entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption on August 14, 2019,
which is 90 days before the date of
publication of the Preliminary
Determination in the Federal Register.
In accordance with section 703(d) of the
Act, we issued instructions to CBP to
discontinue the suspension of
liquidation for CVD purposes for subject
merchandise entered, or withdrawn
from warehouse, on or after March 11,
2020, but to continue the suspension of
liquidation of all entries from August
14, 2019 through March 10, 2020. As
discussed above in the “Scope
Comments” section, for the final
determination we have excluded hog
rings from the scope of the
investigation. Accordingly, with respect
to hog rings, we will instruct CBP to
discontinue suspension of liquidation of
such merchandise effective the date of
publication of this determination. In
addition, we will direct CBP to liquidate
any suspended entries of this
merchandise without regard to
countervailing duties and to refund any
cash deposits with respect to these
entries.

If the U.S. International Trade
Commission (ITC) issues a final
affirmative injury determination, we
will issue a CVD order, reinstate the
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suspension of liquidation under section
706(a) of the Act, and require a cash
deposit of estimated countervailing
duties for such entries of subject
merchandise in the amounts indicated
above. If the ITC determines that
material injury, or threat of material
injury, does not exist, this proceeding
will be terminated, and all estimated
duties deposited, or securities posted as
a result of the suspension of liquidation
will be refunded or canceled.

International Trade Commission
Notification

In accordance with section 705(d) of
the Act, we will notify the ITC of our
determination. In addition, we are
making available to the ITC all non-
privileged and non-proprietary
information related to this investigation.
We will allow the ITC access to all
privileged and business proprietary
information in our files, provided the
ITC confirms that it will not disclose
such information, either publicly or
under an administrative protective order
(APO), without the written consent of
the Assistant Secretary for Enforcement
and Compliance. Because the final
determination in this proceeding is
affirmative, in accordance with section
705(b)(2) of the Act, the ITC will make
its final determination as to whether the
domestic industry in the United States
is materially injured, or threatened with
material injury, by reason of imports of
subject merchandise from China no later
than 45 days after our final
determination. If the ITC determines
that such injury does not exist, this
proceeding will be terminated, and all
cash deposits posted will be refunded.
If the ITC determines that such injury
does exist, Commerce will issue a CVD
order directing CBP to assess, upon
further instruction by Commerce,
countervailing duties on all imports of
the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the effective
date of the suspension of liquidation.

Notification Regarding Administrative
Protective Orders

In the event that the ITC issues a final
negative injury determination, this
notice will serve as the only reminder
to parties subject to an APO of their
responsibility concerning the
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3). Timely
written notification of the return/
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an

APO is a violation which is subject to
sanction.

Notification to Interested Parties

This determination is issued and
published pursuant to sections 705(d)
and 777(i) of the Act and 19 CFR
351.210(c).

Dated: May 22, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Investigation

The merchandise covered by the scope of
this investigation is certain collated steel
staples. Certain collated steel staples subject
to these investigations are made from steel
wire having a nominal diameter from 0.0355
inch to 0.0830 inch, inclusive, and have a
nominal leg length from 0.25 inch to 3.0
inches, inclusive, and a nominal crown
width from 0.187 inch to 1.125 inch,
inclusive. Gertain collated steel staples may
be manufactured from any type of steel, and
are included in the scope of this investigation
regardless of whether they are uncoated or
coated, and regardless of the type or number
of coatings, including but not limited to
coatings to inhibit corrosion.

Certain collated steel staples may be
collated using any material or combination of
materials, including but not limited to
adhesive, glue, and adhesive film or adhesive
or paper tape.

Certain collated steel staples are generally
made to American Society for Testing and
Materials (ASTM) specification ASTM
F1667-18a, but can also be made to other
specifications.

Excluded from the scope of this
investigation are any carton-closing staples
covered by the scope of the existing
antidumping duty order on Carton-Closing
Staples from the People’s Republic of China.
See Carton-Closing Staples from the People’s
Republic of China: Antidumping Duty Order,
83 FR 20792 (May 8, 2018).

Also excluded are collated fasteners
commonly referred to as “C-ring hog rings”
and “D-ring hog rings” produced from
stainless or carbon steel wire having a
nominal diameter of 0.050 to 0.081 inches,
inclusive. G-ring hog rings are fasteners
whose legs are not perpendicular to the
crown, but are curved inward resulting in the
fastener forming the shape of the letter “C”.
D-ring hog rings are fasteners whose legs are
straight but not perpendicular to the crown,
instead intersecting with the crown at an
angle ranging from 30 degrees to 75 degrees.
The hog rings subject to the exclusion are
collated using glue, adhesive, or tape. The
hog rings subject to this exclusion have either
a 90 degree blunt point or 15-75 degree
divergent point.

Certain collated steel staples subject to this
investigation are currently classifiable under
subheading 8305.20.0000 of the Harmonized
Tariff Schedule of the United States
(HTSUS). While the HTSUS subheading and
ASTM specification are provided for
convenience and for customs purposes, the

written description of the subject
merchandise is dispositive.

Appendix IT

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

II. Background

III. Final Determination of Critical
Circumstances

IV. Use of Facts Otherwise Available and
Adverse Inferences

V. Subsidies Valuation

VI. Analysis of Programs

VII. Analysis of Comments

Comment 1: Whether It Is Appropriate to
Apply AFA to the EBC Program

Comment 2: Whether It Is Appropriate to
Apply AFA to Reported “Other
Subsidies”

Comment 3: Whether to Make an
Affirmative Final Critical Circumstances
Determination

Comment 4: Whether to Apply AFA to the
Provision of Electricity for LTAR

Comment 5: Whether to Correct the
Electricity Benchmark Rates

Comment 6: Whether the Land Benchmark
Is Flawed

Comment 7: Whether to Include the
Upstream Subsidy Benefit in the Final
Determination

7a. Whether the Deferment of the Upstream
Subsidy Allegation Is Improper

7b. Whether All Facts Are on the Record
to Calculate Upstream Subsidy Benefit

Comment 8: Whether to Apply Benefit
AFA for the Provision of Galvanized
Steel Wire for LTAR

VIII. Recommendation
[FR Doc. 2020-11892 Filed 6—1-20; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE
International Trade Administration

Antidumping or Countervailing Duty
Order, Finding, or Suspended
Investigation; Opportunity To Request
Administrative Review

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

FOR FURTHER INFORMATION CONTACT:
Brenda E. Brown, Office of AD/CVD
Operations, Customs Liaison Unit,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, telephone: (202) 482—4735.
SUPPLEMENTARY INFORMATION:

Background

Each year during the anniversary
month of the publication of an
antidumping or countervailing duty
order, finding, or suspended
investigation, an interested party, as
defined in section 771(9) of the Tariff
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Act of 1930, as amended (the Act), may
request, in accordance with 19 CFR
351.213, that the Department of
Commerce (Commerce) conduct an
administrative review of that
antidumping or countervailing duty
order, finding, or suspended
investigation.

All deadlines for the submission of
comments or actions by Commerce
discussed below refer to the number of
calendar days from the applicable
starting date.

Respondent Selection

In the event Commerce limits the
number of respondents for individual
examination for administrative reviews
initiated pursuant to requests made for
the orders identified below,

Commerce intends to select
respondents based on U.S. Customs and
Border Protection (CBP) data for U.S.
imports during the period of review. We
intend to release the CBP data under
Administrative Protective Order (APO)
to all parties having an APO within five
days of publication of the initiation
notice and to make our decision
regarding respondent selection within
21 days of publication of the initiation
Federal Register notice. Therefore, we
encourage all parties interested in
commenting on respondent selection to
submit their APO applications on the
date of publication of the initiation
notice, or as soon thereafter as possible.
Commerce invites comments regarding
the CBP data and respondent selection
within five days of placement of the
CBP data on the record of the review.

In the event Commerce decides it is
necessary to limit individual
examination of respondents and
conduct respondent selection under
section 777A(c)(2) of the Act:

In general, Commerce finds that
determinations concerning whether
particular companies should be
“collapsed” (i.e., treated as a single
entity for purposes of calculating
antidumping duty rates) require a
substantial amount of detailed

information and analysis, which often
require follow-up questions and
analysis. Accordingly, Commerce will
not conduct collapsing analyses at the
respondent selection phase of a review
and will not collapse companies at the
respondent selection phase unless there
has been a determination to collapse
certain companies in a previous
segment of this antidumping proceeding
(i.e., investigation, administrative
review, new shipper review or changed
circumstances review). For any
company subject to a review, if
Commerce determined, or continued to
treat, that company as collapsed with
others, Commerce will assume that such
companies continue to operate in the
same manner and will collapse them for
respondent selection purposes.
Otherwise, Commerce will not collapse
companies for purposes of respondent
selection. Parties are requested to (a)
identify which companies subject to
review previously were collapsed, and
(b) provide a citation to the proceeding
in which they were collapsed. Further,
if companies are requested to complete
a Quantity and Value Questionnaire for
purposes of respondent selection, in
general each company must report
volume and value data separately for
itself. Parties should not include data
for any other party, even if they believe
they should be treated as a single entity
with that other party. If a company was
collapsed with another company or
companies in the most recently
completed segment of a proceeding
where Commerce considered collapsing
that entity, complete quantity and value
data for that collapsed entity must be
submitted.

Deadline for Withdrawal of Request for
Administrative Review

Pursuant to 19 CFR 351.213(d)(1), a
party that requests a review may
withdraw that request within 90 days of
the date of publication of the notice of
initiation of the requested review. The
regulation provides that Commerce may
extend this time if it is reasonable to do

so. Determinations by Commerce to
extend the 90-day deadline will be
made on a case-by-case basis.

Deadline for Particular Market
Situation Allegation

Section 504 of the Trade Preferences
Extension Act of 2015 amended the Act
by adding the concept of particular
market situation (PMS) for purposes of
constructed value under section 773(e)
of the Act.1 Section 773(e) of the Act
states that “if a particular market
situation exists such that the cost of
materials and fabrication or other
processing of any kind does not
accurately reflect the cost of production
in the ordinary course of trade, the
administering authority may use
another calculation methodology under
this subtitle or any other calculation
methodology.” When an interested
party submits a PMS allegation pursuant
to section 773(e) of the Act, Commerce
will respond to such a submission
consistent with 19 CFR 351.301(c)(2)(v).
If Commerce finds that a PMS exists
under section 773(e) of the Act, then it
will modify its dumping calculations
appropriately.

Neither section 773(e) of the Act nor
19 CFR 351.301(c)(2)(v) set a deadline
for the submission of PMS allegations
and supporting factual information.
However, in order to administer section
773(e) of the Act, Commerce must
receive PMS allegations and supporting
factual information with enough time to
consider the submission. Thus, should
an interested party wish to submit a
PMS allegation and supporting new
factual information pursuant to section
773(e) of the Act, it must do so no later
than 20 days after submission of initial
Section D responses.

Opportunity To Request a Review: Not
later than the last day of June 2020,2
interested parties may request
administrative review of the following
orders, findings, or suspended
investigations, with anniversary dates in
June for the following periods:

Antidumping Duty Proceedings

GERMANY: Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A-428-845

INDIA:

Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A-533-873
GIYCINE, A—B33—8838 ... . eiiiiiiiiiiiiie ettt ee ettt e e ettt e e sttt e e aaeeeaaabeeeaaaseeeaaaeeeaaaaeeeaanseeeenbeee e s beeeeaneee e aaneeeeanneeeeanaeeeesbeeeanneeeennreean
ITALY: Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A—475-838

JAPAN:

Carbon and Alloy Seamless Standard, Line, and Pressure (over 42 inches), A-588—-850

Carbon and Alloy Seamless Standard, Line, and Pressure (under 42 inches), A-588—-851

GIYCINE, A—BBB—8T78 ... .eeeiiiiitiiieie ettt ettt ettt e et e e he e et e ekt e e s bt e oh et eat e e ehe e oa b e e he e e a st e oa st ea b e e eh bt e b e e ea et e be e nab e e beeenbeenhe e et e e neas
MEXICO: Prestressed Concrete Steel Rail Tie Wire, A—201-843
REPUBLIC OF KOREA: Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A-580-892

1 See Trade Preferences Extension Act of 2015,
Public Law 114-27, 129 Stat. 362 (2015).

20r the next business day, if the deadline falls

on a weekend, federal holiday or any other day
when Commerce is closed.

6/1/19-5/31/20

6/1/19-5/31/20
10/31/18-5/31/20
6/1/19-5/31/20

6/1/19-5/31/20
6/1/19-5/31/20
10/31/18-5/31/20
6/1/19-6/23/19
6/1/19-5/31/20
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SOCIALIST REPUBLIC OF VIETNAM:

Certain Tool Chests and Cabinets, A—552—-821

Laminated Woven Sacks, A-552—-823
SPAIN:
Chlorinated Isocyanurates, A—469-814

Finished Carbon Steel Flanges, A—469-815
SWITZERLAND: Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A—441-801 ....
TAIWAN: Helical Spring Lock Washers, A-583-820

THE PEOPLE’S REPUBLIC OF CHINA:

ArtiSt CaNVAS, A—B70—899 ...ttt et b b eh et et e eh e e e b e eh et he e na et et e e ean e e ahe e et e e nanenre e e e anne
Certain Cold-Drawn Mechanical Tubing of Carbon and Alloy Steel, A-570-058
Certain Tool Chests and Cabinets, A-570-056

Chlorinated Isocyanurates, A-570-898
Furfuryl Alcohol, A-570-835

High Pressure Steel Cylinders, A-570-977 ..

Certain Polyester Staple Fiber, A-570-905

Prestressed Concrete Steel Rail Tie Wire, A-570-990
Prestressed Concrete Steel Wire Strand, A-570-945
Silicon Metal, A—570-806 .........ccceeeeeurerennen

Tapered Roller Bearings, A-570-601

INDIA: Glycine, C-533-884

SOCIALIST REPUBLIC OF VIETNAM: Laminated Woven Sacks, C-552-824

THE PEOPLE’S REPUBLIC OF CHINA:
Glycine, C-570-081
High Pressure Steel Cylinders, C-570-978
Stainless Steel Flanges, C-570-065

None.

Suspension Agreements

6/1/19-5/31/20
10/11/18-5/31/20

6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20

6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-6/23/19
6/1/19-5/31/20
6/1/19-5/31/20
6/1/19-5/31/20

9/4/18-12/31/19
8/13/18-12/31/19

9/4/18-12/31/19
1/1/19-12/31/19
1/1/19-12/31/19

In accordance with 19 CFR
351.213(b), an interested party as
defined by section 771(9) of the Act may
request in writing that the Secretary
conduct an administrative review. For
both antidumping and countervailing
duty reviews, the interested party must
specify the individual producers or
exporters covered by an antidumping
finding or an antidumping or
countervailing duty order or suspension
agreement for which it is requesting a
review. In addition, a domestic
interested party or an interested party
described in section 771(9)(B) of the Act
must state why it desires the Secretary
to review those particular producers or
exporters. If the interested party intends
for the Secretary to review sales of
merchandise by an exporter (or a
producer if that producer also exports
merchandise from other suppliers)
which was produced in more than one
country of origin and each country of
origin is subject to a separate order, then
the interested party must state
specifically, on an order-by-order basis,
which exporter(s) the request is
intended to cover.

Note that, for any party Commerce
was unable to locate in prior segments,
Commerce will not accept a request for
an administrative review of that party
absent new information as to the party’s
location. Moreover, if the interested
party who files a request for review is
unable to locate the producer or
exporter for which it requested the
review, the interested party must

provide an explanation of the attempts
it made to locate the producer or
exporter at the same time it files its
request for review, in order for the
Secretary to determine if the interested
party’s attempts were reasonable,
pursuant to 19 CFR 351.303(f)(3)(ii).

As explained in Antidumping and
Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68
FR 23954 (May 6, 2003), and Non-
Market Economy Antidumping
Proceedings: Assessment of
Antidumping Duties, 76 FR 65694
(October 24, 2011), Commerce clarified
its practice with respect to the
collection of final antidumping duties
on imports of merchandise where
intermediate firms are involved. The
public should be aware of this
clarification in determining whether to
request an administrative review of
merchandise subject to antidumping
findings and orders.3

Commerce no longer considers the
non-market economy (NME) entity as an
exporter conditionally subject to an
antidumping duty administrative
reviews.* Accordingly, the NME entity
will not be under review unless
Commerce specifically receives a

3 See the Enforcement and Compliance website at
https://legacy.trade.gov/enforcement/.

4 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Nonmarket Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963 (November 4, 2013).

request for, or self-initiates, a review of
the NME entity.5 In administrative
reviews of antidumping duty orders on
merchandise from NME countries where
a review of the NME entity has not been
initiated, but where an individual
exporter for which a review was
initiated does not qualify for a separate
rate, Commerce will issue a final
decision indicating that the company in
question is part of the NME entity.
However, in that situation, because no
review of the NME entity was
conducted, the NME entity’s entries
were not subject to the review and the
rate for the NME entity is not subject to
change as a result of that review
(although the rate for the individual
exporter may change as a function of the
finding that the exporter is part of the
NME entity). Following initiation of an
antidumping administrative review
when there is no review requested of the
NME entity, Commerce will instruct
CBP to liquidate entries for all exporters
not named in the initiation notice,
including those that were suspended at
the NME entity rate.

All requests must be filed
electronically in Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS) on
Enforcement and Compliance’s ACCESS

5In accordance with 19 CFR 351.213(b)(1), parties
should specify that they are requesting a review of
entries from exporters comprising the entity, and to
the extent possible, include the names of such
exporters in their request.
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website at https://access.trade.gov.
Further, in accordance with 19 CFR
351.303(f)(1)(i), a copy of each request
must be served on the petitioner and
each exporter or producer specified in
the request. Note that Commerce has
temporarily modified certain of its
requirements for serving documents
containing business proprietary
information, until July 17, 2020, unless
extended.”

Commerce will publish in the Federal
Register a notice of “Initiation of
Administrative Review of Antidumping
or Countervailing Duty Order, Finding,
or Suspended Investigation” for
requests received by the last day of June
2020. If Commerce does not receive, by
the last day of June 2020, a request for
review of entries covered by an order,
finding, or suspended investigation
listed in this notice and for the period
identified above, Commerce will
instruct CBP to assess antidumping or
countervailing duties on those entries at
a rate equal to the cash deposit of
estimated antidumping or
countervailing duties required on those
entries at the time of entry, or
withdrawal from warehouse, for
consumption and to continue to collect
the cash deposit previously ordered.

For the first administrative review of
any order, there will be no assessment
of antidumping or countervailing duties
on entries of subject merchandise
entered, or withdrawn from warehouse,
for consumption during the relevant
provisional-measures “gap” period of
the order, if such a gap period is
applicable to the period of review.

This notice is not required by statute
but is published as a service to the
international trading community.

Dated: May 27, 2020.
James Maeder,
Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.
[FR Doc. 2020-11887 Filed 6—-1-20; 8:45 am]
BILLING CODE 3510-DS-P

6 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011).

7 See Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR 29615 (May
18, 2020).

DEPARTMENT OF COMMERCE
[C-570-127]

Certain Non-Refillable Steel Cylinders
From the People’s Republic of China:
Postponement of Preliminary
Determination in the Countervailing
Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable June 2, 2020.

FOR FURTHER INFORMATION CONTACT:
Stephanie Moore, AD/CVD Operations,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-3692.
SUPPLEMENTARY INFORMATION:

Background

On April 16, 2020, the Department of
Commerce (Commerce) initiated a
countervailing duty (CVD) investigation
of imports of certain non-refillable steel
cylinders from the People’s Republic of
China.? Currently, the preliminary
determination is due no later than June
22, 2020.

Postponement of Preliminary
Determination

Section 703(b)(1) of the Tariff Act of
1930, as amended (the Act), requires
Commerce to issue the preliminary
determination in a CVD investigation
within 65 days after the date on which
Commerce initiated the investigation.
However, section 703(c)(1) of the Act
permits Commerce to postpone the
preliminary determination until no later
than 130 days after the date on which
Commerce initiated the investigation if:
(A) The petitioner makes a timely
request for a postponement; or (B)
Commerce concludes that the parties
concerned are cooperating, that the
investigation is extraordinarily
complicated, and that additional time is
necessary to make a preliminary
determination. Under 19 CFR
351.205(e), the petitioner must submit a
request for postponement 25 days or
more before the scheduled date of the
preliminary determination and must
state the reasons for the request.
Commerce will grant the request unless
it finds compelling reasons to deny the
request.?

On May 22, 2020, the petitioner in
this investigation 3 submitted a timely

1 See Certain Non-Refillable Steel Cylinders from
the People’s Republic of China: Initiation of
Countervailing Duty Investigation, 85 FR 22407
(April 22, 2020).

2 See 19 CFR 351.205(e).

3The petitioner is Worthington Industries.

request that Commerce postpone the
preliminary CVD determination.*
According to the petitioner, additional
time is necessary to allow Commerce to
analyze fully the questionnaire
responses, request any necessary
clarifications, and determine the extent
to which countervailable subsidies have
benefited the respondents in the
preliminary phase of this proceeding.5
Consistent with 19 CFR 351.205(e), the
petitioner stated the reasons for its
request, and Commerce finds no
compelling reason to deny the request.
Therefore, in accordance with section
703(c)(1)(A) of the Act, Commerce is
postponing the deadline for the
preliminary determination to no later
than 130 days after the date on which
this investigation was initiated, i.e.,
August 24, 2020. Pursuant to section
705(a)(1) of the Act and 19 CFR
351.210(b)(1), the deadline for the final
determination of this investigation will
continue to be 75 days after the date of
the preliminary determination, unless
postponed at a later date.

Notification to Interested Parties

This notice is issued and published
pursuant to section 703(c)(2) of the Act
and 19 CFR 351.205(f)(1).

Dated: May 27, 2020.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-11863 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XA205]

Schedules for Atlantic Shark
Identification Workshops and Safe
Handling, Release, and Identification
Workshops; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public workshops;
correction.

SUMMARY: NMFS announces that the
dates for the Atlantic Shark
Identification workshops originally
scheduled for May 7, 2020, in
Ronkonkoma, NY, and for June 11,

4 See Petitioner’s Letter, “Certain Non-Refillable
Steel Cylinders from the People’s Republic of
China—Petitioner’s Request to Postpone
Preliminary Determination,”” dated May 22, 2020.

51d.
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2020, in Manahawkin, NJ have been
changed to August 20, 2020, and
September 17, 2020, respectively. Also,
NMFS is rescheduling the Safe
Handling, Release, and Identification
workshops originally scheduled for on,
Key Largo, FL on May 1, 2020; and
Kenner, LA on May 4, 2020. The dates
for these workshops have been changed
to July 13, 2020, and July 27, 2020,
respectively. The workshop times and
locations remains unchanged: 12 p.m.—
4 p.m. for the Atlantic Shark
Identification workshops; and, 9 a.m.—5
p-m. for the Safe Handling, Release, and
Identification workshops. Atlantic
Shark Identification workshops are
mandatory for federally-permitted
Atlantic shark dealers. Safe Handling,
Release, and Identification workshops
are mandatory for shark and swordfish
limited-access permit holders who fish
with longline or gillnet gear. Additional
free workshops will be conducted
during 2020.

DATES: The dates for the Atlantic Shark
Identification workshops originally
scheduled for May 7, 2020, in
Ronkonkoma, NY, and for June 11,
2020, in Manahawkin, NJ have been
changed to August 20, 2020, and
September 17, 2020, respectively. Also,
the dates for the Safe Handling, Release,
and Identification workshops originally
scheduled for Key Largo, FL on May 1,
2020, and Kenner, LA on May 4, 2020,
have been changed to July 13, 2020, and
July 27, 2020, respectively, unless
further noticed. See SUPPLEMENTARY
INFORMATION for further details.

ADDRESSES: The Atlantic Shark
Identification workshops remain at La
Quinta Inn, 10 Aero Road, Bohemia, NY
11716; and, Holiday Inn, 151 Route 72
West, Manahawkin, NJ 08050. The Safe
Handling, Release, and Identification
workshops remain at Holiday Inn,
99701 Overseas Highway, Key Largo, FL
33037; and, Hilton Hotel, 901 Airline
Drive, Kenner, LA 70062. See
SUPPLEMENTARY INFORMATION for further
details.

FOR FURTHER INFORMATION CONTACT: Rick
Pearson by phone: (727) 551-5742.

SUPPLEMENTARY INFORMATION: The
workshop schedules, registration
information, and a list of frequently
asked questions regarding these
workshops are posted on the internet at:
https://www.fisheries.noaa.gov/atlantic-
highly-migratory-species/safe-handling-
release-and-identification-workshops,
and https://www.fisheries.noaa.gov/
atlantic-highly-migratory-species/
atlantic-shark-identification-workshops.

Correction

In the Federal Register (Doc. 2020—
04022) of February 27, 2020, on page
11346, in the third column, correct the
dates of the second and third Atlantic
Shark Identification workshops listed
under the heading Workshop Dates,
Times, and Locations to read:

“2. August 20, 2020, 12 p.m.—4 p.m.,
Hilton Garden Inn, 3485 Veterans
Memorial Highway, Ronkonkoma, NY
11779.

3. September 17, 2020, 12 p.m.—4
p-m., Holiday Inn, 151 Route 72 West,
Manahawkin, NJ 08050.”

In the Federal Register (Doc. 2020—
04022) of February 27, 2020, on page
11347, in the first column, correct the
dates of the third and fourth Safe
Handling, Release, and Identification
workshops listed under the heading
Workshop Dates, Times, and Locations
to read:

“3. July 13, 2020, 9 a.m.-5 p.m.,
Holiday Inn, 99701 Overseas Highway,
Key Largo, FL 33037.

4.July 27, 2020, 9 a.m.—5 p.m., Hilton
Hotel, 901 Airline Drive, Kenner, LA
70062.”

(Authority: 16 U.S.C. 1801 et seq.)
Dated: May 27, 2020.
Hélene M.N. Scalliet,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-11785 Filed 6-1-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RTID 0648—-XV182

Availability of Draft NOAA Education
Strategic Plan

AGENCY: Education Council, National
Oceanic and Atmospheric
Administration (NOAA), Department of
Commerce.

ACTION: Notice of availability; request
for comments.

SUMMARY: The National Oceanic and
Atmospheric Administration (NOAA)
publishes this notice to solicit
comments on the draft 2020-2040
NOAA Education Strategic Plan (Plan).
NOAA received broad legislative
authority from Congress through the
America COMPETES Act (2007, 2010)
and the American Innovation and
Competitiveness Act (2017) to conduct,
develop, support, promote, and
coordinate formal and informal
education activities at all levels to
enhance public awareness and

understanding of ocean, coastal, Great
Lakes, and atmospheric science and
stewardship by the general public and
other coastal stakeholders, including
underrepresented groups in ocean and
atmospheric science and policy careers.
The legislative authority requires NOAA
to develop a 20 year plan that is
updated every 5 years. This Plan
updates the goals for NOAA Education
established in the 2015-2035 Education
Strategic Plan. NOAA is seeking broad
public review of the Plan and
encourages all stakeholders and users to
review the Plan and provide comments.
All comments received will be reviewed
and considered in the final drafting of
the Plan.

DATES: Comments must be received on
or before July 2, 2020.

ADDRESSES: The draft Plan will be
available on the following website:
https://www.noaa.gov/office-education/
noaa-education-council/strategic-
planning-evaluation.

You may submit comments on this
document by the following method:

Electronic Submission: Submit
comments via email to Education.Plan@
noaa.gov. Please include the identifier,
“Education Plan Public Comment” in
the subject line.

FOR FURTHER INFORMATION CONTACT:
Andrea Sassard, Education Specialist,
NOAA Office of Education, (202) 482—
2947, andrea.sassard@noaa.gov.
SUPPLEMENTARY INFORMATION: NOAA’s
Education Council is soliciting general
comments on the NOAA Education
Strategic Plan, which describes NOAA’s
education goals and strategies. The Plan
focuses on conducting, developing,
supporting, promoting, and
coordinating education activities to
enhance awareness and understanding
of mission-related sciences.

Since its creation, an important role
for NOAA has been imparting scientific
knowledge of the Earth’s natural
systems to benefit society and support
the agency’s mission. During this time,
education was guided by the vision of
leadership, the findings of researchers,
the mandates of legislation for programs
within NOAA, and to respond to the
needs of society.

In 2007, Congress officially
recognized the role of education in
NOAA with the passage of the America
COMPETES Act (Pub. L. 110-69). This
legislation states: “The Administrator,
appropriate National Oceanic and
Atmospheric Administration programs,
ocean atmospheric science and
education experts, and interested
members of the public shall develop a
science education plan setting forth
education goals and strategies for the


https://www.fisheries.noaa.gov/atlantic-highly-migratory-species/atlantic-shark-identification-workshops
https://www.fisheries.noaa.gov/atlantic-highly-migratory-species/atlantic-shark-identification-workshops
https://www.fisheries.noaa.gov/atlantic-highly-migratory-species/atlantic-shark-identification-workshops
https://www.noaa.gov/office-education/noaa-education-council/strategic-planning-evaluation
https://www.noaa.gov/office-education/noaa-education-council/strategic-planning-evaluation
https://www.noaa.gov/office-education/noaa-education-council/strategic-planning-evaluation
mailto:Education.Plan@noaa.gov
mailto:Education.Plan@noaa.gov
mailto:andrea.sassard@noaa.gov
https://www.fisheries.noaa.gov/atlantic-highly-migratory-species/safe-handling-release-and-identification-workshops
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Administration, as well as
programmatic actions to carry out such
goals and priorities over the next 20
years, and evaluate and update such
plan every 5 years.”

NOAA is revising its Education
Strategic Plan as specified in the
America COMPETES Act and
subsequent legislation. Based on
NOAA'’s mission, strengths, and the
future needs of our society, the draft
plan includes five education goals:

Goal 1—Science-Informed Society: An
informed society has access to, interest
in, and understanding of NOAA-related
sciences and their implications for
current and future events.

Goal 2—Conservation & Stewardship:
Individuals and communities are
actively involved in stewardship
behaviors and decisions that conserve,
restore, and protect natural and cultural
resources related to NOAA’s mission.

Goal 3—Ready, Responsive, Resilient:
Individuals and communities are ready,
responsive, and resilient to the
increasing challenges and impacts of
hazardous weather, changes in climate,
and other environmental threats
monitored by NOAA.

Goal 4—Future Workforce: A diverse
and highly skilled future workforce
pursues careers in disciplines that
support NOAA’s mission.

Goal 5—Organizational Excellence:
NOAA functions in a unified manner to
support, plan, and deliver effective
educational programs and partnerships
that advance NOAA’s mission.

NOAA welcomes comments on all
aspects of the draft Plan, including any
inconsistencies perceived within the
Plan and any omissions of important
topics or issues. This draft Plan is being
issued for comment only and is not
intended for interim use. For any
shortcomings noted within the draft
Plan, please propose specific remedies.
Suggested changes will be incorporated
where appropriate, and a final Plan will
be posted on the NOAA Education
Council website.

Please follow this format guidance for
preparing and submitting comments.
Using the format guidance will facilitate
the processing of comments and assure
that all comments are appropriately
considered. Overview comments should
be provided first and should be
numbered. Comments that are specific
to particular pages, paragraphs, or lines
of the section should identify the page
and line numbers to which they apply.
Please number each page of your
comments.

Dated: May 27, 2020.
Louisa Koch,

Director of Education, National Oceanic and
Atmospheric Administration.

[FR Doc. 2020-11776 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XA217]

Mid-Atlantic Fishery Management
Council (MAFMC); Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; public meeting.

SUMMARY: The Mid-Atlantic Fishery
Management Council’s (Council)
Mackerel, Squid, and Butterfish (MSB)
Monitoring Committee will meet via
webinar to develop recommendations
for MSB specifications, focusing on the
Illex squid fishery.

DATES: The meeting will be held on
Monday, June 15, 2020 from 10 a.m.—
noon.

ADDRESSES: The meeting will be held
via webinar. Details on the proposed
agenda, connection information, and
briefing materials will be posted at the
MAFMC website: www.mafmec.org.

Council address: Mid-Atlantic Fishery
Management Council, 800 N. State
Street, Suite 201, Dover, DE 19901;
telephone: (302) 674—2331;
www.mafmec.org.

FOR FURTHER INFORMATION CONTACT:
Christopher M. Moore, Ph.D., Executive
Director, Mid-Atlantic Fishery
Management Council, telephone: (302)
526—5255.

SUPPLEMENTARY INFORMATION: The MSB
Monitoring Committee will develop
recommendations for MSB
specifications, focusing on the Illex
squid fishery.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aid should be directed to M.
Jan Saunders, (302) 526-5251, at least 5
days prior to any meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: May 28, 2020.
Tracey L. Thompson,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-11874 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

RTID 0648-XY102

Fisheries of the Exclusive Economic
Zone Off Alaska; Prohibited Species
Donation Program

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; selection of an
authorized distributor.

SUMMARY: NMFS announces the renewal
of two prohibited species donation
(PSD) permits to SeaShare, authorizing
this organization to distribute Pacific
salmon and Pacific halibut to
economically disadvantaged individuals
under the PSD program. Salmon and
halibut are caught incidentally during
directed fishing for groundfish with
trawl gear off Alaska. This action is
necessary to comply with provisions of
the PSD program and is intended to
promote the goals and objectives of the
North Pacific Fishery Management
Council.

DATES: The permits are effective from
June 2, 2020 through May 28, 2023.
ADDRESSES: Electronic copies of the PSD
permits for salmon and halibut prepared
for this action may be obtained from the
Alaska Region website at https://
www.fisheries.noaa.gov/region/alaska.
FOR FURTHER INFORMATION CONTACT:
Megan Mackey, 907-586—7228.
SUPPLEMENTARY INFORMATION:

Background

Fishing for groundfish by United
States (U.S.) vessels in the exclusive
economic zone of the Bering Sea and
Aleutian Islands management area
(BSAI) and Gulf of Alaska (GOA) is
managed by NMFS in accordance with
the Fishery Management Plan for
Groundfish of the Bering Sea and
Aleutian Islands Management Area
(BSAI FMP) and the Fishery
Management Plan for Groundfish of the
Gulf of Alaska (GOA FMP). These
fishery management plans (FMPs) were
prepared by the North Pacific Fishery
Management Council under the
Magnuson-Stevens Fishery


https://www.fisheries.noaa.gov/region/alaska
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http://www.mafmc.org

33634

Federal Register/Vol. 85, No. 106/ Tuesday, June 2, 2020/ Notices

Conservation and Management Act, 16
U.S.C. 1801 et seq. Regulations
governing the Alaska groundfish
fisheries and implementing the FMPs
appear at 50 CFR parts 600 and 679.
Fishing for halibut in waters in and off
Alaska is governed by the Convention
between the U.S. and Canada for the
Preservation of the Halibut Fishery of
the North Pacific Ocean and Bering Sea
(Convention). The International Pacific
Halibut Commission (IPHC)
promulgates regulations pursuant to the
Convention. The IPHC’s regulations are
subject to approval by the Secretary of
State with concurrence from the
Secretary of Commerce. After approval
by the Secretary of State and the
Secretary of Commerce, the IPHC
regulations are published in the Federal
Register as annual management
measures pursuant to 50 CFR 300.62.

Retention of incidentally caught
prohibited species is prohibited in the
groundfish fisheries except for salmon
and halibut for the purposes of the PSD
program. Amendments 26 and 29 to the
BSAI and GOA FMPs, respectively,
authorize a salmon donation program
and were approved by NMFS on July 10,
1996; a final rule implementing this
program was published in the Federal
Register on July 24, 1996 (61 FR 38358).
The salmon donation program was
expanded to include halibut as part of
the PSD program under Amendments 50
and 50 to the FMPs that were approved
by NMFS on May 6, 1998. A final rule
implementing Amendments 50 and 50
was published in the Federal Register
on June 12, 1998 (63 FR 32144).
Although that final rule contained a
sunset provision for the halibut PSD
program of December 31, 2000, the
halibut PSD program was permanently
extended under a final rule published in
the Federal Register on December 14,
2000 (65 FR 78119). A full description
of the PSD program may be found in the

preambles to the proposed rules for
Amendments 26 and 29, and
Amendments 50 and 50 (61 FR 24750,
May 16, 1996, and 63 FR 10583, March
4,1998).

Section 679.26 authorizes the
voluntary distribution of salmon and
halibut taken incidentally in the
groundfish trawl fisheries off Alaska to
economically disadvantaged individuals
by tax-exempt organizations through an
authorized distributor. The
Administrator, Alaska Region, NMFS
(Regional Administrator), may select
one or more tax-exempt organizations to
be authorized distributors, as defined by
§679.2, based on the information
submitted by applicants under § 679.26.
After review of qualified applicants,
NMFS must announce the selection of
each authorized distributor in the
Federal Register and issue one or more
PSD permits to each selected
distributor.

Renewal of Permits to SeaShare

Currently, SeaShare, a tax-exempt
organization founded to help the
seafood industry donate to U.S. hunger
relief efforts, is the sole authorized
distributor of salmon and halibut taken
incidentally in the groundfish trawl
fisheries off Alaska. SeaShare’s current
salmon and halibut PSD permits became
effective June 14, 2017, and authorize
SeaShare to participate in the PSD
program through June 15, 2020 (82 FR
27238, June 14, 2017).

On April 23, 2020, the Regional
Administrator received an application
from SeaShare to renew its salmon and
halibut PSD permits. The Regional
Administrator reviewed the application
and determined that it is complete and
that SeaShare continues to meet the
requirements for an authorized
distributor under the PSD program. As
required by §679.26(b)(2), the Regional

Administrator based his selection on the
following criteria:

1. The number and qualifications of
applicants for PSD permits. SeaShare is
the only applicant for PSD permits at
this time. NMFS has previously
approved applications submitted by
SeaShare. As of the date of this notice,
no other applications have been
approved by NMFS. SeaShare has been
coordinating the distribution of salmon
taken incidentally in trawl fisheries
since 1993, and of halibut taken
incidentally in trawl fisheries since
1998, under exempted fishing permits
from 1993 to 1998 and under the PSD
program since 1998. SeaShare employs
independent seafood quality control
experts to ensure product quality is
maintained by cold storage facilities and
common carriers servicing the areas
where salmon and halibut donations
would take place.

2. The number of harvesters and the
quantity of fish that applicants can
effectively administer. Current
participants in the PSD program
administered by SeaShare include 12
shoreside processors and 136 catcher
vessels delivering to shoreside
processors, 34 catcher/processors, and 3
motherships. Two reprocessing plants
that generate steaked salmon and
halibut participate in the PSD program.
SeaShare has the capacity to receive and
distribute salmon and halibut from up
to 60 processors and the associated
catcher vessels. Therefore, it is
anticipated that SeaShare has more than
adequate capacity for any foreseeable
expansion of donations.

Table 1 shows the total pounds of
headed-and-gutted and steaked salmon
and halibut donated to food bank
organizations from 2017 through 2019.
NMEFS does not have information to
convert accurately the net weights of
salmon and halibut to numbers of
salmon and numbers of halibut.

TABLE 1—HEADED-AND-GUTTED (H&G) AND STEAKED SALMON AND HALIBUT DONATED TO FOOD BANK ORGANIZATIONS

[Pounds]
2017 2018 2019 Total
SaIMON H&G ...ttt st e ae e neas 759 3,465 3,293 7,517
Salmon steaked .... 323,700 351,620 368,850 1,044,170
Halibut H&G .......... 15,676 17,750 35,895 69,321
Halibut StEaKEA ......eeveiiii i e 23,361 24,200 15,213 62,774
Total INVENIOIY ...t e e 363,496 397,035 423,251 1,183,782

3. The anticipated level of salmon
and halibut incidental catch based on
salmon and halibut incidental catch

from previous years. The incidental
catch of salmon and incidental catch
mortality of halibut in the GOA and

BSAI trawl fisheries are shown in Table
2.
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TABLE 2—INCIDENTAL CATCH OF SALMON AND INCIDENTAL CATCH MORTALITY OF HALIBUT IN THE GOA AND BSAI TRAWL

FISHERIES
[In number of fish or metric tons]

Area fishery 2017 2018 2019
BSAI Trawl Chinook Salmon Incidental Catch ™ ............oooiiiiiiii e 36,277 fish ..... 17,394 fish ..... 31,322 fish.
BSAI Trawl Other Salmon Incidental Catch? ....... 471,447 fish ... | 309,045 fish ... | 358,804 fish.
GOA Trawl Chinook Salmon Incidental Catch3 ... 24,801 fish ..... 17,104 fish ..... 23,893 fish.
GOA Trawl Other Salmon Incidental Catch4 ....... 5,634 fish ....... 8,989 fish ....... 6,407 fish.
BSAI Trawl Halibut Mortality 5 ..........ccccceeienee. 1,635 mt ......... 1,799 mt ......... 2,079 mt.
GOA Trawl Halibut MOrtality © ...........c.ooiiiiiiiie e 1,216 mt ......... 1,163 mt ......... 1,102 mt.

1 https://www.fisheries.noaa.gov/sites/default/files/akro/chinook_salmon_mortality2020.html accessed on 04/26/20.

2 https://www.fisheries.noaa.gov/sites/default/files/akro/chum_salmon_mortality2020.html accessed on 04/26/20.

3 https://www.fisheries.noaa.gov/sites/default/files/akro/chum_salmon_mortality2020.htm| accessed on 4/27/20.

4 https.//www.fisheries.noaa.gov/sites/default/files/akro/chum_salmon_mortality2020.html accessed on 4/27/20.

5 https://www.fisheries.noaa.gov/alaska/commercial-fishing/fisheries-catch-and-landings-reports#bsai-prohibited-species accessed on 4/27/20.
6 https://www.fisheries.noaa.gov/alaska/commercial-fishing/fisheries-catch-and-landings-reports#goa-prohibited-species accessed on 4/27/20.

Halibut incidental catch amounts are
constrained by an annual prohibited
species catch (PSC) limits in the BSAI
and GOA. Future halibut incidental
catch levels likely will be similar to
those experienced from 2017 through
2019.

Chinook salmon PSC limits are
established for the Bering Sea and
central and western GOA pollock
fisheries that, when attained, result in
the closure of pollock fishing. The
Chinook salmon PSC limits for the
Bering Sea pollock fisheries were
originally established by Amendment 91
to the BSAI FMP (75 FR 53026, August
30, 2010) and established for the central
and western GOA pollock fisheries by
Amendment 93 to the GOA FMP (77 FR
42629, July 20, 2012). In 2016,
Amendment 110 to the BSAI FMP was
implemented to improve the
management of Chinook and chum
salmon bycatch in the Bering Sea
pollock fishery by creating a
comprehensive salmon bycatch
avoidance program (81 FR 37534, June
10, 2016). In 2015, Amendment 97 to
the GOA FMP established annual
Chinook salmon PSC limits for the
groundfish trawl fisheries, except for
pollock trawl fisheries, in the Western
and Central GOA (79 FR 71350,
December 2, 2014). While salmon
incidental catch amounts tend to vary
between years, making it difficult to
accurately predict future incidental take
amounts, the total, or maximum,
amount of annual Chinook salmon
incidental catch in the Bering Sea and
GOA pollock fisheries is constrained by
the PSC limits.

4. The number of vessels and
processors participating in the PSD
program. For the 2020 permit renewal,
there will be 12 shoreside processors,
and vessels delivering to shoreside
processors will decrease slightly from
137 to 136. Catcher/processors
participating in the PSD program for

salmon will decrease slightly from 35 to
34 under the 2020 permit renewal.
Catcher vessels delivering to
motherships will remain at 15 vessels.

NMFS issues PSD permits to SeaShare
for a 3-year period unless the permits
are suspended or revoked under
§679.26. The permits may not be
transferred; however, they may be
renewed following the application
procedures in § 679.26.

If the authorized distributor modifies
the list of participants in the PSD
program or delivery locations, the
authorized distributor must submit a
modified list of participants or a
modified list of delivery locations to the
Regional Administrator.

These permits may be suspended,
modified, or revoked under 15 CFR part
904 for violation of § 679.26 or other
regulations in 50 CFR part 679.

Classification
This action is taken under § 679.26.

Authority: 16 U.S.C. 773 et seq.; 1801 et
seq.; 3631 et seq.; Pub. L. 108—447; Pub. L.
111-281.

Dated: May 27, 2020.

Hélene M.N. Scalliet,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-11778 Filed 6—1-20; 8:45 am]
BILLING CODE 3510-22-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 10:00 a.m. EDT,
Thursday, June 4, 2020.

PLACE: Conference call.
STATUS: Open.

MATTERS TO BE CONSIDERED: The
Commodity Futures Trading
Commission (“Commission’ or

“CFTC”) will hold this meeting to
consider the following matter:

¢ Final Rule: Amendments to
Registration and Compliance
Requirements for Commodity Pool
Operators and Commodity Trading
Advisors: Prohibiting Exemptions under
Regulation 4.13 on Behalf of Persons
Subject to Certain Statutory
Disqualifications.

The agenda for this meeting will be
available to the public and posted on
the Commission’s website at https://
www.cftc.gov. Instructions for public
access to the live audio feed of the
meeting will also be posted on the
Commission’s website. In the event that
the time, date, or place of this meeting
changes, an announcement of the
change, along with the new time, date,
or place of the meeting, will be posted
on the Commission’s website.

CONTACT PERSON FOR MORE INFORMATION:
Christopher Kirkpatrick, Secretary of the
Commission, 202—418-5964.

Authority: 5 U.S.C. 552b.
Dated: May 28, 2020.
Christopher Kirkpatrick,
Secretary of the Commission.
[FR Doc. 2020-11918 Filed 5-29-20; 11:15 am]
BILLING CODE 6351-01-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DoD-2020-0S—-0056]

Privacy Act of 1974; System of
Records

AGENCY: Office of the Under Secretary of
Defense (Comptroller) (OUSD(C)),
Department of Defense (DoD).

ACTION: Notice of a new System of
Records.

SUMMARY: The Office of the Secretary of
Defense (OSD) is adding a new System


https://www.fisheries.noaa.gov/alaska/commercial-fishing/fisheries-catch-and-landings-reports#bsai-prohibited-species
https://www.fisheries.noaa.gov/alaska/commercial-fishing/fisheries-catch-and-landings-reports#goa-prohibited-species
https://www.fisheries.noaa.gov/sites/default/files/akro/chinook_salmon_mortality2020.html
https://www.fisheries.noaa.gov/sites/default/files/akro/chum_salmon_mortality2020.html
https://www.fisheries.noaa.gov/sites/default/files/akro/chum_salmon_mortality2020.html
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of Records entitled, “Financial
Management Online (FM Online),
DUSDC 03.” The DoD is required to
strengthen the professional
development of the DoD financial
management workforce and to ensure
DoD financial managers are properly
trained to meet current and future
Warfigher support requirements. The
Defense Financial Management
Certification Program (DFMCP) is the
approved strategy to meet this
requirement.

DATES: This new System of Records is
effective upon publication; however,
comments on the Routine Uses will be
accepted on or before July 2, 2020. The
Routine Uses are effective at the close of
the comment period.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

e Federal Rulemaking Portal: https://
www.regulations.gov.

Follow the instructions for submitting
comments.

e Mail: DoD cannot receive written
comments at this time due to the
COVID-19 pandemic. Comments should
be sent electronically to the docket
listed above.

Instructions: All submissions received
must include the agency name and
docket number for this Federal Register
document. The general policy for
comments and other submissions from
members of the public is to make these
submissions available for public
viewing on the internet at https://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: Mrs.
Luz D. Ortiz, Chief, Records, Privacy
and Declassification Division (RPDD),
1155 Defense Pentagon, Washington, DC
20311-1155, or by phone at (571) 372—
0478.

SUPPLEMENTARY INFORMATION: The
DFMCP implements DoD Instruction
(DoDI) 1300.26, Operation of the DoD
Financial Management Certification
Program (DFMCP) and meets the
business requirement to comply with 10
U.S.C. 1599d, Financial Management
Positions: Authority to Prescribe
Professional Certification and Credential
Standards, as a condition of
employment, authorizing the Secretary
of Defense to establish a certification
program for the 57,000 Financial
Management (FM) workforce in order to
improve audit readiness and analytic
capability. The DFMCP is the approved
strategy to meet this requirement and
supports the DoDI 1400.25, Volume 250,

DoD Civilian Personnel Management
System: Civilian Strategic Human
Capital Planning (SHGCP).

FM Online, originally launched in
2011, is an online professional
development portal for the DoD FM
Workforce. The future state will
enhance FM Online by adding a DoD
FM Certification Tracking and Reporting
module, thus creating a requirement to
house Personally Identifiable
Information (PII).

FM Online is sponsored by the
OUSD(C). FM Online will support the
DoD in administering a variety of
professional development programs and
tools to support the DoD Financial
Management workforce. It will enable
the OUSD(C) to identify skill and
competency gaps and strengths and
provide training and development tools
to prepare the workforce to meet current
and future requirements to support the
mission. FM Online will support the
mandatory three level professional
certification program applicable to
57,000 members of the FM Workforce.
Members must achieve the appropriate
certification level for their positions
within two years of notification of
applicable certification requirements (or
the period of any extension). Also,
members must sustain their FM
certification by the end of each two-year
cycle by accomplishing Continuing
Education and Training (CET)
requirements.

The OSD notices for Systems of
Records subject to the Privacy Act of
1974, as amended, have been published
in the Federal Register and are available
from the address in FOR FURTHER
INFORMATION CONTACT or on the Defense
Privacy, Civil Liberties, and
Transparency Division website at
https://dpcld.defense.gov.

The proposed system reports, as
required by the Privacy Act, as
amended, were submitted on April 13,
2020, to the House Committee on
Oversight and Reform, the Senate
Committee on Governmental Affairs,
and the Office of Management and
Budget (OMB) pursuant to Section 6 of
OMB Circular No. A-108, “Federal
Agency Responsibilities for Review,
Reporting, and Publication under the
Privacy Act,” revised December 23,
2016 (December 23, 2016, 81 FR 94424).

Dated: May 28, 2020.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

SYSTEM NAME AND NUMBER:

Financial Management Online (FM
Online), DUSDC 03.

SECURITY CLASSIFICATION:
Unclassified.

SYSTEM LOCATION:

Tinker Air Force Base, 8705 Industrial
Blvd., Bldg. 3900, Oklahoma City, OK
73145-9037; and Maxwell Air Force
Base, Gunter Annex, 401 E Moore Dr.,
Bldg. 857, Montgomery, AL 36114—
6343.

SYSTEM MANAGER(S):

Program Manager, Financial
Workforce Management, Human Capital
and Resource Management Directorate,
Office of the Under Secretary of Defense
(Comptroller) (OUSD(C)), Room 3D755
Pentagon, Washington, DC 20301-1100.
Email: osd.pentagon.ousd-c.mbx.fwmd@
mail.mil; Telephone: (703) 697-0841.

AUTHORITY FOR MAINTENANCE OF THE SYSTEM:
5 U.S.C. Ch. 41: Training; 10 U.S.C.
1599d, Financial Management Positions:
Authority to Prescribe Professional
Certification and Credential Standards;
Department of Defense Instruction
(DoDI) 1300.26, Operation of the DoD
Financial Management Certification
Program (DFMCP); DoDI 1400.25,
Volume 250, DoD Civilian Personnel
Management System: Civilian Strategic
Human Capital Planning (SHCP).

PURPOSE(S) OF THE SYSTEM:

To strengthen the professional
development of the DoD Financial
Management (FM) workforce and to
ensure DoD financial managers are
properly trained to meet current and
future Warfighter support requirements.
Records may also be used as a
management tool for statistical analysis,
tracking, reporting, evaluating program
effectiveness, conducting research, and
business management.

CATEGORIES OF INDIVIDUALS COVERED BY THE
SYSTEM:

DoD FM military and civilian
personnel obtaining and maintaining
financial management certification.

CATEGORIES OF RECORDS IN THE SYSTEM:
Name, DoD Identification (DoD ID)
Number; official duty address; work
email address; official duty telephone;
position, duty assignment, title,
supervisor series; rank, grade; education
level; Defense Civilian Personnel Data
System (DCPDS) Identification Number,
FM Online Unique Identification
Number; DoD FM Certification Program
(DFMCP) level, certificates of training
completion; Non-Appropriated Funds
Instrumentality (NAFI) number.

RECORD SOURCE CATEGORIES:

Individual; Component; DCPDS; and
Military Personnel Data System
(MilPDS).


mailto:osd.pentagon.ousd-c.mbx.fwmd@mail.mil
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ROUTINE USES OF RECORDS MAINTAINED IN THE
SYSTEM, INCLUDING CATEGORIES OF USERS AND
THE PURPOSES OF SUCH USES:

In addition to those disclosures
generally permitted under 5 U.S.C.
552a(b) of the Privacy Act of 1974, as
amended, the records contained herein
may specifically be disclosed outside
the DoD as a routine use pursuant to 5
U.S.C. 552(b)(3) as follows:

a. To contractors, grantees, experts,
consultants, students, and others
performing or working on a contract,
service, grant, cooperative agreement, or
other assignment for the federal
government when necessary to
accomplish an agency function related
to this System of Records.

b. To the appropriate Federal, State,
local, territorial, tribal, foreign, or
international law enforcement authority
or other appropriate entity where a
record, either alone or in conjunction
with other information, indicates a
violation or potential violation of law,
whether criminal, civil, or regulatory in
nature.

c. To any component of the
Department of Justice for the purpose of
representing the DoD, or its
components, officers, employees, or
members in pending or potential
litigation to which the record is
pertinent.

d. In an appropriate proceeding before
a court, grand jury, or administrative or
adjudicative body or official, when the
DoD or other Agency representing the
DoD determines that the records are
relevant and necessary to the
proceeding; or in an appropriate
proceeding before an administrative or
adjudicative body when the adjudicator
determines the records to be relevant to
the proceeding.

e. To the National Archives and
Records Administration for the purpose
of records management inspections
conducted under the authority of 44
U.S.C. 2904 and 2906.

f. To a Member of Congress or staff
acting upon the Member’s behalf when
the Member or staff requests the
information on behalf of, and at the
request of, the individual who is the
subject of the record.

g. To appropriate agencies, entities,
and persons when (1) the DoD suspects
or confirms a breach of the System of
Records; (2) the DoD determines as a
result of the suspected or confirmed
breach there is a risk of harm to
individuals, the DoD (including its
information systems, programs, and
operations), the Federal Government, or
national security; and (3) the disclosure
made to such agencies, entities, and
persons is reasonably necessary to assist
in connection with the DoD’s efforts to

respond to the suspected or confirmed
breach or to prevent, minimize, or
remedy such harm.

h. To another Federal agency or
Federal entity, when the DoD
determines information from this
System of Records is reasonably
necessary to assist the recipient agency
or entity in (1) responding to a
suspected or confirmed breach or (2)
preventing, minimizing, or remedying
the risk of harm to individuals, the
recipient agency or entity (including its
information systems, programs and
operations), the Federal Government, or
national security, resulting from a
suspected or confirmed breach.

POLICIES AND PRACTICES FOR STORAGE OF
RECORDS:

Electronic storage media.

POLICIES AND PRACTICES FOR RETRIEVAL OF
RECORDS:

Information is retrieved by the
individual’s full name, DoD ID Number,
office name where they were assigned or
affiliated.

POLICIES AND PRACTICES FOR RETENTION AND
DISPOSAL OF RECORDS:

Temporary. Cutoff annually, inactive
accounts will be marked after 3 years.
Destroy 6 years after inactivity.

ADMINISTRATIVE, TECHNICAL, AND PHYSICAL
SAFEGUARDS:

Records are maintained in DoD
controlled facilities. Physical entry is
restricted by the use of locks, security
guards, card swipe, closed circuit TV,
and identification badges. Facilities are
accessible only to authorized personnel.
Access to records is limited to personnel
responsible for servicing the record in
performance of their official duties and
who are properly screened and cleared
for need-to-know. Access to system data
is restricted through the use of a DoD
issued Common Access Card (CAC),
login pin and encryption. Access
requires token authentication. Periodic
security audits, regular monitoring of
user’s security practices and methods
are applied to ensure only authorized
personnel access system records.

RECORD ACCESS PROCEDURES:

Individuals seeking access to records
about themselves should address
written inquiries to the Office of the
Secretary of Defense/Joint Staff Freedom
of Information Act, Requester Service
Center, Office of Freedom of
Information, 1155 Defense Pentagon,
Washington, DC 20301-1155. Signed,
written requests should contain
individual’s full name, DoD ID Number,
office name where they were assigned or
affiliated, and office address and

telephone number applicable to the
period during which the records were
maintained and the System of Records
name and number. In addition, the
requestor must provide either a
notarized statement or a declaration
made in accordance with 28 U.S.C.
1746, using the following format:

If executed within the United States,
its territories, possessions, or
commonwealths: “T declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).”

If executed outside the United States:
“I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

CONTESTING RECORD PROCEDURES:

The DoD rules for accessing records,
for contesting contents and appealing
initial agency determinations are
published in 32 CFR part 310, or may
be obtained from the system manager.

NOTIFICATION PROCEDURE:

Individuals seeking to determine
whether information about themselves
is contained in this System of Records
should address written inquiries to
Office of the Secretary of Defense/
Comptroller Human Capital and
Resource Management Directorate,
Financial Workforce Management
Division, 1100 Defense Pentagon,
Washington, DC 20301-1100. Signed
written requests from individuals must
include the following information for
their records to be located: Full name,
DoD ID Number, signature, available
information regarding the type of
information requested, the reason the
individual believes this system contains
information about him or her, the
address to which the information
should be sent, and System of Records
name and number. In addition, the
requestor must provide either a
notarized statement or a declaration
made in accordance with 28 U.S.C.
1746, using the following format:

If executed within the United States,
its territories, possessions, or
commonwealths: “T declare (or certify,
verify, or state) under penalty of perjury
that the foregoing is true and correct.
Executed on (date). (Signature).”

If executed outside the United States:
“I declare (or certify, verify, or state)
under penalty of perjury under the laws
of the United States of America that the
foregoing is true and correct. Executed
on (date). (Signature).”

EXEMPTIONS PROMULGATED FOR THE SYSTEM:
None.
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[FR Doc. 2020-11860 Filed 6-1-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

Charter Renewal of Department of
Defense Federal Advisory Boards

AGENCY: Department of Defense (DoD).

ACTION: Renewal of Federal Advisory
Board.

SUMMARY: The DoD is publishing this
notice to announce that it is renewing
the charter for the National Intelligence
University Board of Visitors (‘“‘the
Board”).

FOR FURTHER INFORMATION CONTACT: Jim
Freeman, Advisory Board Management
Officer for the Department of Defense,
703—-692-5952.

SUPPLEMENTARY INFORMATION: The
Board’s charter is being renewed in
accordance with the Federal Advisory
Committee Act (FACA) (5 U.S.C.,
Appendix) and 41 CFR 102-3.50(d). The
charter and contact information for the
Board’s Designated Federal Officer
(DFO) are found at https://www.faca
database.gov/FACA/apex/FACAPublic
AgencyNavigation.

The Board shall provide independent
advice and recommendations on matters
related to mission, policy, accreditation,
faculty, students, facilities, curricula,
educational methods, research, and
administration of the National
Intelligence University.

The Board shall be comprised of no
more than 12 individuals, who have
extensive professional experience in the
fields of national intelligence, national
defense, and academia. The following
ex officio positions shall also serve on
the Board: The Under Secretary for
Intelligence and Analysis, U.S.
Department of Homeland Security, the
Assistant Director of National
Intelligence for Human Capital and
Chief Human Capital Officer for the
Intelligence Community, DoD Office of
the Director of National Intelligence,
and the Associate Director of the Central
Intelligence Agency for Talent.

Board members who are not full-time
or permanent part-time Federal civilian
officers, employees, or active duty
members of the Armed Forces will be
appointed as experts or consultants,
pursuant to 5 U.S.C. 3109, to serve as
special government employee members.
Board members who are full-time or
permanent part-time Federal civilian
officers, employees, or active duty

3.130(a), to serve as regular government
employee members.

All members of the Board are
appointed to provide advice on the basis
of their best judgment without
representing any particular point of
view and in a manner that is free from
conflict of interest. Except for
reimbursement of official Board-related
travel and per diem, members serve
without compensation.

The public or interested organizations
may submit written statements to the
Board membership about the Board’s
mission and functions. Written
statements may be submitted at any
time or in response to the stated agenda
of planned meeting of the Board. All
written statements shall be submitted to
the DFO for the Board, and this
individual will ensure that the written
statements are provided to the
membership for their consideration.

Dated: May 28, 2020.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-11873 Filed 6—1-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2020-SCC-0082]

Agency Information Collection
Activities; Comment Request; CARES
Act, Recipient’s Funding Certification
and Agreement (SIP, MSI, FIPSE)

AGENCY: Office of Postsecondary
Education (OPE), Department of
Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension of an existing
information collection.

DATES: Interested persons are invited to
submit comments on or before August 3,
2020.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED-
2020-SCC-0082. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at

information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Director of the Strategic
Collections and Clearance Governance
and Strategy Division, U.S. Department
of Education, 400 Maryland Ave. SW,
LBJ, Room 6W-208D, Washington, DC
20202-4537.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Gaby Watts,
202—453-7195.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: CARES Act,
Recipient’s Funding Certification and
Agreement (SIP, MSI, FIPSE).

OMB Control Number: 1840-0843.

Type of Review: An extension of an
existing information collection.

Respondents/Affected Public: State,
Local, and Tribal Governments; Private
Sector.

Total Estimated Number of Annual
Responses: 2,620.

Total Estimated Number of Annual
Burden Hours: 2,620.


https://www.facadatabase.gov/FACA/apex/FACAPublicAgencyNavigation
https://www.facadatabase.gov/FACA/apex/FACAPublicAgencyNavigation
https://www.facadatabase.gov/FACA/apex/FACAPublicAgencyNavigation
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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Abstract: Section 18004 (a)(2) of the
CARES Act, Public Law 116-136 (March
27, 2020), authorizes the Secretary to
make awards under parts A and B of
title ITI, parts A and B of title V, and
subpart 4 of part A of title VII of the
Higher Education Act of 1965, as
amended (“HEA”), to address needs
directly related to the coronavirus.
These awards are in addition to awards
made in Section 18004(a)(1) of the
CARES Act. Section 18004(a)(3) of the
CARES Act, Pub. authorizes the
Secretary to allocate funds for part B of
Title VII of the HEA, for institutions of
higher education (IHEs) that the
Secretary determines have the greatest
unmet needs related to coronavirus.

This information collection request
(ICR) includes the certifications, and in
some cases additional data, that THEs
must submit to request funds allocated
under Sections 18004(a)(2) and
18004(a)(3) of the CARES Act. This ICR
was previously approved as an
emergency clearance in order to comply
with the requirements of the CARES Act
and expedite the release of funds to
IHEs and students with pressing
financial needs due to the pandemic.

Dated: May 28, 2020.
Kate Mullan,
PRA Coordinator, Strategic Collections and
Clearance Governance and Strategy Division,
Office of Chief Data Officer.
[FR Doc. 2020-11895 Filed 6—1-20; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION

Annual Updates to the Income-
Contingent Repayment (ICR) Plan
Formula for 2020—William D. Ford
Federal Direct Loan Program

AGENCY: Federal Student Aid,
Department of Education.

ACTION: Notice.

SUMMARY: The Secretary announces the
annual updates to the ICR plan formula
for 2020 to give notice to borrowers and
the public regarding how monthly ICR
payment amounts will be calculated for
the 2020-2021 year under the William
D. Ford Federal Direct Loan (Direct
Loan) Program, Catalog of Federal
Domestic Assistance number 84.063.
DATES: The adjustments to the income
percentage factors for the ICR plan
formula contained in this notice are
applicable from July 1, 2020, to June 30,
2021, for any borrower who enters the
ICR plan or has his or her monthly

payment amount recalculated under the
ICR plan during that period.

FOR FURTHER INFORMATION CONTACT:
Travis Sturlaugson, U.S. Department of
Education, 830 First Street NE, Room
113H3, Washington, DC 20202.
Telephone: (202) 377-4174. Email:
travis.sturlaugson@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service, toll free, at 1-800-877—8339.

SUPPLEMENTARY INFORMATION: Under the
Direct Loan Program, borrowers may
choose to repay their non-defaulted
loans (Direct Subsidized Loans, Direct
Unsubsidized Loans, Direct PLUS Loans
made to graduate or professional
students, and Direct Consolidation
Loans) under the ICR plan. The ICR plan
bases the borrower’s repayment amount
on the borrower’s Adjusted Gross
Income (AGI), family size, loan amount,
and the interest rate applicable to each
of the borrower’s loans.

ICR is one of several income-driven
repayment plans. Other income-driven
repayment plans include the Income-
Based Repayment (IBR) plan, the Pay As
You Earn Repayment (PAYE) plan, and
the Revised Pay As You Earn
Repayment (REPAYE) plan. The IBR,
PAYE, and REPAYE plans provide
lower payment amounts than the ICR
plan for most borrowers.

A Direct Loan borrower who repays
under the ICR plan pays the lesser of: (1)
The monthly amount that would be
required over a 12-year repayment
period with fixed payments, multiplied
by an income percentage factor; or (2) 20
percent of discretionary income.

Each year, to reflect changes in
inflation, we adjust the income
percentage factor used to calculate a
borrower’s ICR payment, as required by
34 CFR 685.209(b)(1)(ii)(A). We use the
adjusted income percentage factors to
calculate a borrower’s monthly ICR
payment amount when the borrower
initially applies for the ICR plan or
when the borrower submits his or her
annual income documentation, as
required under the ICR plan. This notice
contains the adjusted income percentage
factors for 2020, examples of how the
monthly payment amount in ICR is
calculated, and charts showing sample
repayment amounts based on the
adjusted ICR plan formula. This
information is included in the following
three attachments:

e Attachment 1—Income Percentage
Factors for 2020

e Attachment 2—Examples of the
Calculations of Monthly Repayment
Amounts

e Attachment 3—Charts Showing
Sample Repayment Amounts for
Single and Married Borrowers

In Attachment 1, to reflect changes in
inflation, we updated the income
percentage factors that were published
in the Federal Register on May 22, 2019
(84 FR 23539). Specifically, we have
revised the table of income percentage
factors by changing the dollar amounts
of the incomes shown by a percentage
equal to the estimated percentage
change between the not-seasonally-
adjusted Consumer Price Index for all
urban consumers for December 2019
and December 2020.

The income percentage factors
reflected in Attachment 1 may cause a
borrower’s payments to be lower than
they were in prior years, even if the
borrower’s income is the same as in the
prior year. The revised repayment
amount more accurately reflects the
impact of inflation on the borrower’s
current ability to repay.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the contact person listed
under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site, you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF, you must have
Adobe Acrobat Reader, which is
available free at this site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department. Program Authority: 20
U.S.C. 1087 et seq.

Mark A. Brown,
Chief Operating Officer, Federal Student Aid.

Attachment 1—Income Percentage
Factors for 2020
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INCOME PERCENTAGE FACTORS FOR 2020

Single Married/head of household
AGI % Factor AGI % Factor
55.00 50.52
57.79 56.68
60.57 59.56
66.23 67.79
71.89 75.22
80.33 87.61
88.77 || $59,444 100.00
100.00 | $71,496 100.00
100.00 || $89,573 109.40
111.80 | $119,691 125.00
123.50 | $161,860 140.60
141.20 | $226,369 .... 150.00
150.00 || $369,903 .... 200.00
200.00 || coeiieeeee e e e e e s e sinrreeeaes | eeeeeessannrereeesaanan

Attachment 2—Examples of the
Calculations of Monthly Repayment
Amounts

General notes about the examples in
this attachment:

e We have a calculator that borrowers
can use to estimate what their payment
amounts would be under the ICR plan.
The calculator is called the “Loan
Simulator” and is available at
studentaid.gov/loan-simulator. Based on
information entered into the calculator
by the borrower (for example, income,
family size, and tax filing status), this
calculator provides a detailed,
individualized assessment of a
borrower’s loans and repayment plan
options, including the ICR plan.

¢ The interest rates used in the
examples are for illustration only. The
actual interest rates on an individual
borrower’s Direct Loans depend on the
loan type and when the postsecondary
institution first disbursed the Direct
Loan to the borrower.

e The Poverty Guideline amounts
used in the examples are from the 2020
U.S. Department of Health and Human
Services (HHS) Poverty Guidelines for
the 48 contiguous States and the District
of Columbia. Different Poverty
Guidelines apply to residents of Alaska
and Hawaii. The Poverty Guidelines for
2020 were published in the Federal
Register on January 17, 2020 (85 FR
3060).

e All of the examples use an income
percentage factor corresponding to an
adjusted gross income (AGI) in the table
in Attachment 1. If an AGI is not listed
in the income percentage factors table in
Attachment 1, the applicable income
percentage can be calculated by
following the instructions under the
“Interpolation”” heading later in this
attachment.

e Married borrowers may repay their
Direct Loans jointly under the ICR plan.

If a married couple elects this option,
we add the outstanding balance on the
Direct Loans of each borrower and we
add together both borrowers’ AGIs to
determine a joint ICR payment amount.
We then prorate the joint payment
amount for each borrower based on the
proportion of that borrower’s debt to the
total outstanding balance. We bill each
borrower separately.

o For example, if a married couple,
John and Briana, has a total outstanding
Direct Loan debt of $60,000, of which
$40,000 belongs to John and $20,000 to
Briana, we would apportion 67 percent
of the monthly ICR payment to John and
the remaining 33 percent to Briana. To
take advantage of a joint ICR payment,
married couples need not file taxes
jointly; they may file separately and
subsequently provide the other spouse’s
tax information to the borrower’s
Federal loan servicer.

Calculating the monthly payment
amount using a standard amortization
and a 12-year repayment period.

The formula to amortize a loan with
a standard schedule (in which each
payment is the same over the course of
the repayment period) is as follows:
M=Px<(I+12)+=[1-{1+0~+

12)}»—N]>

In the formula—

e M is the monthly payment amount;

e P is the outstanding principal balance
of the loan at the time the loan
entered repayment;

e Iis the annual interest rate on the
loan, expressed as a decimal (for
example, for a loan with an interest
rate of 6 percent, 0.06); and

¢ N is the total number of months in the
repayment period (for example, for
a loan with a 12-year repayment
period, 144 months).

For example, assume that Billy has a
$10,000 Direct Unsubsidized Loan with
an interest rate of 6 percent.

Step 1: To solve for M, first simplify
the numerator of the fraction by which
we multiply P, the outstanding
principal balance. To do this divide I
(the interest rate expressed as a decimal)
by 12. In this example, Billy’s interest
rate is 6 percent. As a decimal, 6 percent
is 0.06.

e 0.06 +12 =0.005

Step 2: Next, simplify the
denominator of the fraction by which
we multiply P. To do this divide I (the
interest rate expressed as a decimal) by
12. Then, add one. Next, raise the sum
of the two figures to the negative power
that corresponds to the length of the
repayment period in months. In this
example, because we are amortizing a
loan to calculate the monthly payment
amount under the ICR plan, the
applicable figure is 12 years, which is
144 months. Finally, subtract the result
from one.

0.06 +~12 =0.005

1+ 0.005 = 1.005

1.005 A—144 = 0.48762628
1—0.48762628 = 0.51237372

Step 3: Next, resolve the fraction by
dividing the result from Step 1 by the
result from Step 2.

e 0.005+0.51237372 = 0.0097585

Step 4: Finally, solve for M, the
monthly payment amount, by
multiplying the outstanding principal
balance of the loan by the result of Step
3.

e $10,000 x 0.0097585 = $97.59

The remainder of the examples in this
attachment will only show the results of
the formula. In each of the examples,
the Direct Loan amounts represent the
outstanding principal balance at the
time the loans entered repayment.

Example 1. Kesha is single with no
dependents and has $15,000 in Direct
Subsidized and Unsubsidized Loans.
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The interest rate on Kesha’s loans is 6
percent, and she has an AGI of $31,715.
Step 1: Determine the total monthly
payment amount based on what Kesha
would pay over 12 years using standard

amortization. To do this, use the
formula that precedes Example 1. In this
example, the monthly payment amount
would be $146.38.

Step 2: Multiply the result of Step 1
by the income percentage factor shown
in the income percentage factors table
(see Attachment 1 to this notice) that
corresponds to Kesha’s AGI. In this
example, an AGI of $31,715 corresponds
to an income percentage factor of 71.89
percent.

e 0.7189 x $146.38 = $105.23

Step 3: Now, determine the monthly
payment amount equal to 20 percent of
Kesha’s discretionary income
(discretionary income is AGI minus the
HHS Poverty Guideline amount for a
borrower’s family size and State of
residence). To do this, subtract the HHS
Poverty Guideline amount for a family
of one from Kesha’s AGI, multiply the
result by 20 percent, and then divide by
12:

e $31,715—$12,760 = $18,955
e $18,955 x 0.20 = $3,791
* $3,791 +12 = $315.91

Step 4: Compare the amount from
Step 2 with the amount from Step 3. In
this example, Kesha would pay the
amount calculated under Step 2
($105.23), since this is the lesser of the
two payment amounts.

Note: Kesha would have a lower payment
under other income-driven repayment plans.
Specifically, Kesha’s payment would be
$104.79 under the PAYE and REPAYE plans.
However, Kesha’s payment would be $157.18
under the IBR plan, which is higher than the
payment she would have under the ICR plan.

Example 2. Paul is married to Jesse
and they have no dependents. They file
their Federal income tax return jointly.
Paul has a Direct Loan balance of
$10,000, and Jesse has a Direct Loan
balance of $15,000. Each of their Direct
Loans has an interest rate of 6 percent.

Paul and Jesse have a combined AGI
of $89,573 and are repaying their loans
jointly under the ICR plan (for general
information regarding joint ICR
payments for married couples, see the
fifth and sixth bullets under the heading
“General notes about the examples in
this attachment”).

Step 1: Add Paul’s and Jesse’s Direct
Loan balances to determine their
combined aggregate loan balance:

e $10,000 + $15,000 = $25,000

Step 2: Determine the combined
monthly payment amount for Paul and
Jesse based on what both borrowers
would pay over 12 years using standard

amortization. To do this, use the
formula that precedes Example 1. In this
example, their combined monthly
payment amount would be $243.96.

Step 3: Multiply the result of Step 2
by the income percentage factor shown
in the income percentage factors table
(see Attachment 1 to this notice) that
corresponds to Paul and Jesse’s
combined AGI. In this example, the
combined AGI of $89,573 corresponds
to an income percentage factor of 109.40
percent.

e 1.094 X $243.96 = $266.90

Step 4: Now, determine the monthly
payment amount equal to 20 percent of
Paul and Jesse’s combined discretionary
income (discretionary income is AGI
minus the HHS Poverty Guideline
amount for a borrower’s family size and
State of residence). To do this, subtract
the Poverty Guideline amount for a
family of two from the combined AGI,
multiply the result by 20 percent, and
then divide by 12:

o $89,573 —$17,240 = $72,333
e $72,333 x0.20 = $14,466.60
e $14,466.60 +~ 12 = $1,205.55

Step 5: Compare the amount from
Step 3 with the amount from Step 4.
Paul and Jesse would jointly pay the
amount calculated under Step 3
($266.90), since this is the lesser of the
two amounts.

Note: For Paul and Jesse, the ICR plan
provides the lowest monthly payment of any
income-driven repayment plan available.
Paul and Jesse would not be eligible for the
IBR or PAYE plans, and would have a
combined monthly payment under the
REPAYE plan of $530.94.

Step 6: Because Paul and Jesse are
jointly repaying their Direct Loans
under the ICR plan, the monthly
payment amount calculated under Step
5 applies to Paul’s and Jesse’s combined
loans. To determine the amount for
which each borrower will be
responsible, prorate the amount
calculated under Step 4 by each
spouse’s share of the combined Direct
Loan debt. Paul has a Direct Loan debt
of $10,000 and Jesse has a Direct Loan
debt of $15,000. For Paul, the monthly
payment amount will be:

e $10,000 + ($10,000 + $15,000) = 40
percent
e 0.40 X $266.90 = $106.76

For Jesse, the monthly payment
amount will be:
¢ $15,000 + ($10,000 + $15,000) = 60

percent
e 0.60 X $266.90 = $160.14

Example 3. Santiago is single with no
dependents and has a combined balance
of $60,000 in Direct Subsidized and
Unsubsidized Loans. Each of Santiago’s

loans has an interest rate of 6 percent,
and Santiago’s AGI is $37,736.

Step 1: Determine the total monthly
payment amount based on what
Santiago would pay over 12 years using
standard amortization. To do this, use
the formula that precedes Example 1. In
this example, the monthly payment
amount would be $585.51.

Step 2: Multiply the result of Step 1
by the income percentage factor shown
in the income percentage factors table
(see Attachment 1 to this notice) that
corresponds to Santiago’s AGI. In this
example, an AGI of $37,736 corresponds
to an income percentage factor of 80.33
percent.

e 0.8033 x $585.51 = $470.34

Step 3: Now, determine the monthly
payment amount equal to 20 percent of
Santiago’s discretionary income
(discretionary income is AGI minus the
HHS Poverty Guideline amount for a
borrower’s family size and State of
residence). To do this, subtract the HHS
Poverty Guideline amount for a family
of one from Santiago’s AGI, multiply the
result by 20 percent, and then divide by
12:

e $37,736—%12,760 = $24,976
e $24,976 x 0.20 = $4,995.20
e $4,995.20 + 12 = $416.27

Step 4: Compare the amount from
Step 2 with the amount from Step 3. In
this example, Santiago would pay the
amount calculated under Step 3
($416.27), since this is the lesser of the
two amounts.

Note: Santiago would have a lower
payment under each of the other income-
driven plans. Specifically, Santiago’s
payment would be $154.97 under the PAYE
and REPAYE plans and $232.45 under the
IBR plan.

Interpolation. If an AGI is not
included on the income percentage
factor table, calculate the income
percentage factor through linear
interpolation. For example, assume that
Jocelyn is single with an AGI of $50,000.

Step 1: Find the closest AGI listed
that is less than Jocelyn’s AGI of
$50,000 ($47,398) and the closest AGI
listed that is greater than Jocelyn’s AGI
of $50,000 ($59,445).

Step 2: Subtract the lower amount
from the higher amount (for this
discussion we will call the result the
“income interval”):

e $59,445—%47,398 = $12,047

Step 3: Determine the difference
between the two income percentage
factors that correspond to the AGIs used
in Step 2 (for this discussion, we will
call the result the “income percentage
factor interval”):

e 100.00 percent —88.77 percent = 11.23
percent



33642

Federal Register/Vol. 85, No. 106/ Tuesday, June 2, 2020/ Notices

Step 4: Subtract from Jocelyn’s AGI
the closest AGI shown on the chart that
is less than Jocelyn’s AGI of $50,000:

e $50,000—$47,398 = $2,602

Step 5: Divide the result of Step 4 by
the income interval determined in Step
2:

e $2,602 + $12,047 = 21.60 percent
Step 6: Multiply the result of Step 5
by the income percentage factor interval

that was calculated in Step 3:
e 11.23 percent X 21.60 percent = 2.43
percent

Step 7: Add the result of Step 6 to the

lower of the two income percentage
factors used in Step 3 to calculate the

income percentage factor interval for an

AGI of $50,000:

e 2.43 percent + 88.77 percent = 91.20
percent (rounded to the nearest
hundredth)

The result is the income percentage
factor that we will use to calculate
Jocelyn’s monthly repayment amount
under the ICR plan.

Attachment 3—Charts Showing Sample
Income-Driven Repayment Amounts for
Single and Married Borrowers

Below are two charts that provide
first-year payment amount estimates for
a variety of loan debt sizes and AGIs
under each of the income-driven
repayment plans and the 10-Year

Standard Repayment Plan. The first
chart is for single borrowers who have

a family size of one. The second chart

is for a borrower who is married or a
head of household and who has a family
size of three. The calculations in
Attachment 3 assume that the loan debt
has an interest rate of 6 percent. For
married borrowers, the calculations
assume that the borrower files a joint
Federal income tax return and that the
borrower’s spouse does not have Federal
student loans. A field with a “—"”
character indicates that the borrower in
the example would not be eligible to
enter the applicable income-driven
repayment plan based on the borrower’s
AG]I, loan debt, and family size.

SAMPLE FIRST-YEAR MONTHLY REPAYMENT AMOUNTS FOR A SINGLE BORROWER

Family size = 1

AGI Plan $20,000 $40,000 $60,000 $80,000 $100,000
Initial Debt ............ $20,000 $116 $161 $195 $209 $232
11 — — — —
7 174 — — —
7 174 340 507 674
222 222 222 222 222
40,000 121 321 390 417 463
11 261 — — —
7 174 340 — —
7 174 340 507 674
444 444 444 444 444
60,000 121 454 586 626 695
11 261 511 — —
7 174 340 507 —
7 174 340 507 674
666 666 666 666 666
80,000 | ICR eoeveeeereeenn 121 454 781 835 926
1] 11 261 511 761 —
PAYE oo, 7 174 340 507 674
REPAYE ....ooveue..... 7 174 340 507 674
888 888 888 888 888
100,000 121 454 787 1,044 1,158
11 261 511 761 1,011
7 174 340 507 674
7 174 340 507 674
10-Year Standard 1,110 1,110 1,110 1,110 1,110

SAMPLE FIRST-YEAR MONTHLY REPAYMENT AMOUNTS FOR A MARRIED OR HEAD-OF-HOUSEHOLD BORROWER

Family size = 3

AGI Plan $20,000 $40,000 $60,000 $80,000 $100,000
Initial Debt ............. $20,000 | ICR eoevveereererrenne. $0 $152 $195 $204 $224
1] 0 93 — — —
PAYE oo, 0 62 — — —
REPAYE ............. 0 62 229 395 562
222 222 222 222 222
$40,000 0 305 390 408 448
0 93 343 — —
0 62 229 395 —
0 62 229 395 562
444 444 444 444 444
$60,000 0 305 586 611 672
0 93 343 593 —
0 62 229 395 562
0 62 229 395 562
666 666 666 666 666
80,000 0 305 638 815 896
0 93 343 593 843
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SAMPLE FIRST-YEAR MONTHLY REPAYMENT AMOUNTS FOR A MARRIED OR HEAD-OF-HOUSEHOLD BORROWER—
Continued
Family size = 3
AGI Plan $20,000 $40,000 $60,000 $80,000 $100,000

0 62 229 395 562

0 62 229 395 562

888 888 888 888 888

100,000 0 305 638 971 1,120

0 93 343 593 843

0 62 229 395 562

0 62 229 395 562

10-Year Standard 1,110 1,110 1,110 1,110 1,110

[FR Doc. 2020-11818 Filed 6-1-20; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2020-SCC-0080]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Native American Language (NAL@ED)
Application Package

AGENCY: Office of Elementary and
Secondary Education (OESE),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing a reinstatement of a
previously approved information
collection.

DATES: Interested persons are invited to
submit comments on or before July 2,
2020.

ADDRESSES: Written comments and
recommendations for proposed
information collection requests should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this particular
information collection request by
selecting “Department of Education”
under “Currently Under Review,” then
check “Only Show ICR for Public
Comment” checkbox.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Donna Sabis-
Burns, 202-453-7077.

SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information

collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Native American
Language (NAL@ED) Application
Package.

OMB Control Number: 1810-0731.

Type of Review: A reinstatement of a
previously approved information
collection.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 50.

Total Estimated Number of Annual
Burden Hours: 1,500.

Abstract: On February 27, 2020
Department of Education (Department)
published in the Federal Register a
Notice of Proposed Priorities for the
Native American Language Program
(NAL@ED) (Vol. 85, No. 39, pages
11322-11329). The priorities,
requirements, definitions, and selection
criteria are proposed to foster the
development, improvement, expansion,
or maintenance of programs that
support elementary or secondary
schools in using Native American and
Alaska Native languages as the primary

language of instruction. At the time the
notice of proposed priorities was
published, no Information Collection
Request was submitted. We are
publishing a separate 30-day Federal
Register notice to solicit public
comment on the paperwork burden
now. This is a request for a
reinstatement with change of a
previously approved information
collection request. The previous
application was used to implement the
first NAL@ED competition under the
statutory changes made to the
Elementary and Secondary Education
Act by the Every Student Succeeds Act,
under a wavier of rulemaking (section
437(d)(1) of the General Education
Provisions Act).

Dated: May 28, 2020.
Kate Mullan,

PRA Coordinator, Strategic Collections and
Clearance Governance and Strategy Division,
Office of Chief Data Officer.

[FR Doc. 2020-11884 Filed 6—-1-20; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

[Case Number 2018-004; EERE-2018-BT-
WAV-0007]

Energy Conservation Program:
Decision and Order Granting a Waiver
to LG Electronics USA, Inc. From the
Department of Energy Portable Air
Conditioner Test Procedure

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Notice of decision and order.

SUMMARY: The U.S. Department of
Energy (“DOE”) gives notice of a
Decision and Order (Case Number
2018-004) that grants LG Electronics
USA, Inc. (“LG”’) a waiver from
specified portions of the DOE test
procedure for determining the energy
efficiency of listed portable air
conditioner basic models. Under the
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Decision and Order, LG is required to
test and rate the listed basic models of
its portable air conditioners in
accordance with the alternate test
procedure specified in the Decision and
Order.

DATES: The Decision and Order is
effective on June 2, 2020. The Decision
and Order will terminate upon the
compliance date of any future
amendment to the test procedure for
portable air conditioners located in 10
CFR part 430, subpart B, appendix CC
that addresses the issues presented in
this waiver. At that time, LG must use
the relevant test procedure for this
product for any testing to demonstrate
compliance with standards and any
representations of energy use.

FOR FURTHER INFORMATION CONTACT:

Ms. Lucy deButts, U.S. Department of
Energy, Office of Energy Efficiency and
Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC, 20585-0121. Email: AS Waiver_
Requests@ee.doe.gov.

Ms. Sarah Butler, U.S. Department of
Energy, Office of the General Counsel,
GC-33, Forrestal Building, 1000
Independence Avenue SW, Washington,
DC 20585-0103. Telephone: (202) 586—
1777. Email: Sarah.Butler@hq.doe.gov.
SUPPLEMENTARY INFORMATION: In
accordance with Title 10 of the Code of
Federal Regulations (“CFR”’) (10 CFR
430.27(f)(2)), DOE gives notice of the
issuance of its Decision and Order as set
forth below. The Decision and Order
grants LG a waiver from the applicable
test procedure in 10 CFR part 430,
subpart B, appendix CC (“Appendix
CC”) for listed basic models of portable
air conditioners, if LG tests and rates
those portable air conditioners using the
alternate test procedure specified in the
Decision and Order. LG’s
representations concerning the energy
efficiency of the listed basic models
must be based on testing according to
the provisions and restrictions in the
alternate test procedure set forth in the
Decision and Order, and the
representations must fairly disclose the
test results. Distributors, retailers, and
private labelers also must comply with
the same requirements when making
representations regarding the energy
efficiency of these products. (42 U.S.C.
6293(c))

Consistent with 10 CFR 430.27(j), not
later than August 3, 2020, any
manufacturer currently distributing in
commerce in the United States a
product employing a technology or
characteristic that results in the same
need for a waiver from the applicable
test procedure must submit a petition

for waiver. Manufacturers not currently
distributing such products in commerce
in the United States must petition for
and be granted a waiver prior to the
distribution in commerce of those
products in the United States.
Manufacturers may also submit a
request for interim waiver pursuant to
the requirements of 10 CFR 430.27.
Signing Authority

This document of the Department of
Energy was signed on May 8, 2020, by
Alexander N. Fitzsimmons, Deputy
Assistant Secretary for Energy
Efficiency, pursuant to delegated
authority from the Secretary of Energy.
That document with the original
signature and date is maintained by
DOE. For administrative purposes only,
and in compliance with requirements of
the Office of the Federal Register, the
undersigned DOE Federal Register
Liaison Officer has been authorized to
sign and submit the document in
electronic format for publication, as an
official document of the Department of
Energy. This administrative process in
no way alters the legal effect of this
document upon publication in the
Federal Register.

Signed in Washington, DG, on May 8, 2020.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.

Case #2018-004
Decision and Order
I. Background and Authority

The Energy Policy and Conservation
Act (“EPCA”’),! authorizes the U.S.
Department of Energy (“DOE”) to
regulate the energy efficiency of a
number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles, which sets forth a
variety of provisions designed to
improve energy efficiency for certain
types of consumer products. In addition
to specifying a list of covered products
and industrial equipment, EPCA
contains provisions that enable the
Secretary of Energy to classify
additional types of consumer products
as covered products. (42 U.S.C.
6292(a)(20)) In a final determination of
coverage published in the Federal
Register on April 18, 2016, DOE
classified portable air conditioners as

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(October 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part B was redesignated as Part A.

covered products under EPCA. 81 FR
22514.

The energy conservation program
under EPCA consists essentially of four
parts: (1) Testing, (2) labeling, (3)
Federal energy conservation standards,
and (4) certification and enforcement
procedures. Relevant provisions of
EPCA include definitions (42 U.S.C.
6291), test procedures (42 U.S.C. 6293),
labeling provisions (42 U.S.C. 6294),
energy conservation standards (42
U.S.C. 6295), and the authority to
require information and reports from
manufacturers (42 U.S.C. 6296).

The Federal testing requirements
consist of test procedures that
manufacturers of covered products must
use as the basis for: (1) Certifying to
DOE that their products comply with
the applicable energy conservation
standards adopted pursuant to EPCA (42
U.S.C. 6295(s)), and (2) making other
representations about the efficiency of
that product (42 U.S.C. 6293(c)).
Similarly, DOE must use these test
procedures to determine whether the
product complies with relevant
standards promulgated under EPCA. (42
U.S.C. 6295(s))

Under 42 U.S.C. 6293, EPCA sets forth
the criteria and procedures DOE is
required to follow when prescribing or
amending test procedures for covered
products. EPCA requires that any test
procedures prescribed or amended
under this section must be reasonably
designed to produce test results which
reflect energy efficiency, energy use or
estimated annual operating cost of a
covered product during a representative
average use cycle or period of use and
requires that test procedures not be
unduly burdensome to conduct. (42
U.S.C. 6293(b)(3)) The test procedure for
portable air conditioners is contained in
the Code of Federal Regulations (“CFR”’)
at 10 CFR part 430, subpart B, appendix
CC, Uniform Test Method for Measuring
the Energy Consumption of Portable Air
Conditioners (“Appendix CC”).

Any interested person may submit a
petition for waiver from DOE’s test
procedure requirements. 10 CFR
430.27(a)(1). DOE will grant a waiver
from the test procedure requirements if
DOE determines either that the basic
model for which the waiver was
requested contains a design
characteristic that prevents testing of the
basic model according to the prescribed
test procedures, or that the prescribed
test procedures evaluate the basic model
in a manner so unrepresentative of its
true energy consumption characteristics
as to provide materially inaccurate
comparative data. 10 CFR 430.27(f)(2).
DOE may grant the waiver subject to
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conditions, including adherence to an
alternate test procedure. Id.

II. LG’s Petition for Waiver: Assertions
and Determinations

By letter dated May 15, 2018, LG
submitted a petition for waiver and
application for an interim waiver from
the portable air conditioner test
procedure set forth in Appendix CC.3

The portable air conditioner test
procedure in Appendix CC provides test
instructions for two configurations of
portable air conditioners: dual-duct and
single-duct. Dual-duct units use two
parallel airflow paths: With the first
airflow path, air from the conditioned
space (i.e., indoors) is drawn into the
unit, passes over a cold heat exchanger
(i.e., the evaporator), and is discharged
back into the room. With the second
airflow path, air from outdoors is drawn
into the unit, passes over a hot heat
exchanger (i.e., the condenser), and is
discharged back outdoors. In this type of
system, the heat that is removed from
the indoor airflow path is essentially
transferred to the outdoor airflow path
and discharged outdoors. The
temperature of the air flowing across the
condenser significantly affects a
portable air conditioner’s cooling
capacity. Because the air passing across
the condenser is drawn from outdoors,
and outdoor air temperatures vary
during portable air conditioner use, the
cooling capacity of a dual-duct unit is
significantly affected by changes in
outdoor air temperatures. Therefore, to
produce representative test results,
Appendix CC requires dual-duct units
to be tested at two different “test
conditions” in the test chamber that
supplies the condenser inlet air,
representing two different outdoor
temperatures: 95 degrees Fahrenheit (°F)
and 83 °F. Under both test conditions,
the test chamber in which the unit is
installed is maintained at a temperature
of 80 °F, which is a representative
indoor temperature, and the unit is
operated at full load.*

Single-duct units also use two parallel
airflow paths; however, in contrast to
dual-duct units, the condenser airflow

3LG’s petition for a waiver and petition for an
interim waiver is provided in the docket located at:
https://www.regulations.gov/document?D=EERE-
2018-BT-WAV-00007-0001.

4 The requirement in section 3.1.2 of Appendix
CC to set the controls on the unit to the lowest
available temperature setpoint applies to both the
95 °F and 83 °F tests. The lowest available setpoint
on any portable air conditioner is significantly less
than the indoor air temperature of 80 °F, which is
maintained by external reconditioning equipment
throughout the duration of the test. Therefore, since
the indoor temperature setpoint remains lower than
the indoor air temperature throughout the duration
of the test, the unit operates at full load throughout
the duration of both tests.

path draws air from inside the
conditioned space rather than from
outside. This air is drawn into the unit
through air grates in the unit’s chassis,
passes over the condenser, and is
discharged to the outdoors through the
single duct. During the test, the indoor
air temperature remains steady, and
thus the condenser always sees the same
temperature at its inlet. Therefore,
Appendix CC requires only one test
condition for single-duct portable air
conditioners, 80 °F in the test chamber
in which the unit is installed
(corresponding to the specified indoor
air temperature). As with the dual-duct
unit tests, the single-duct unit is
operated at full load throughout the
duration of the test.

The cooling capacity of both dual-
duct and single-duct portable air
conditioners is reduced by the
infiltration of hotter outside air (i.e.,
“infiltration air’’) into the conditioned
space due to any indoor air being
exhausted outside the conditioned
space through the condenser duct.®
Appendix CC accounts for infiltration
air at the two different outdoor
temperature operating conditions (95 °F
and 83 °F) for both single-duct and dual-
duct portable air conditioners. The
infiltration air heat transfer is calculated
(as opposed to being directly measured)
using a set of equations provided in
section 4.1.2 of Appendix CC. Finally,
the cooling capacity of both dual-duct
and single-duct portable air
conditioners is also reduced by the heat
transferred from the duct surface(s) to
the conditioned space; i.e., “duct heat
transfer.” Duct heat transfer is
accounted for in section 4.1.1 of
Appendix CC based on measurements of
the surface temperature of the duct(s)
and the total surface area of the duct(s).

LG requested a waiver for the
following portable air conditioner basic
models: LP1419IVSM, LP1419HVSM,
LP1219IVSM, LP1019IVSM, and
LP0819IVSM, all of which are single-
duct models.? LG noted that the current
DOE test procedure for portable air
conditioners has different requirements

5 “Infiltration air” refers to air that infiltrates from
outside the conditioned space (e.g., from outdoors,
attic, adjacent rooms) to inside the conditioned
space as a result of negative air pressure induced
as the outlet air is exhausted outside the
conditioned space. This effect is particularly
pronounced for single-duct units because single-
duct units draw all of the air in the condenser
airflow path from within the conditioned space and
discharge that air outdoors. However, dual-duct
units also typically draw a portion of their inlet air
from the conditioned space (inadvertently), which
creates a slight negative pressure in the conditioned
space and results in some infiltration air for dual-
duct units as well.

6 LG provided these basic model numbers in an
appendix to its May 15, 2018 petition.

for dual-duct and single-duct products.
For dual-duct products, testing must
occur under two test conditions, (i.e., at
a high-temperature test condition and a
lower-temperature test condition). For
single-duct products, the test procedure
requires testing at only a single full-load
test condition. LG asserted that the
current DOE test procedure for single-
duct portable air conditioners does not
take into account the specific
performance and efficiency benefits
associated with single-duct variable-
speed portable air conditioners under
part-load conditions.

LG stated that single-duct variable-
speed portable air conditioners use
frequency controls to constantly adjust
the compressor rotation speed to
maintain the desired temperature in the
home without turning the motor on and
off; that the compressor responds
automatically to surrounding conditions
to operate in the most efficient possible
manner; and that this results in both
significant energy savings and faster
cooling compared to a portable air
conditioner without a variable-speed
compressor. LG asserted that, because
the DOE test procedure does not
account for the general part-load
performance benefits of single-duct
variable-speed portable air conditioners
or properly account for the favorable
difference in “cycling losses” 7 for
single-duct variable-speed portable air
conditioners resulting from use of
variable-speed technology, the results of
the test procedure are not representative
of the actual energy consumption of
single-duct variable-speed portable air
conditioners.

In its petition, LG requested an
alternate test procedure, which would
provide for testing the listed basic
models according to Appendix CC,
except that units of the listed single-
duct variable-speed basic models would
be tested at the two test conditions
defined for dual-duct units, at two
different fixed compressor speeds;
specifically, at the high-temperature
(95 °F) outdoor air test condition with
the compressor speed set to maximum;
and at the lower-temperature (83 °F)
outdoor air test condition with the
compressor speed set to minimum. As

7 When the cooling load of the space is less than
the full cooling power of the compressor, a single-
speed compressor cycles on and off. This cycling
behavior introduces inefficiencies, i.e., “cycling
losses,” due to the surge in power draw at the
beginning of each “on” cycle, before the compressor
reaches steady-state performance. As described
above, the current DOE test procedure measures the
performance of a portable air conditioner while
operating under a full cooling load; i.e., the
compressor is operated continuously in its “on”
state. As a result, Appendix CC does not capture
any inefficiencies due to compressor cycling.
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discussed, the current single-duct
portable air conditioner test procedure
in Appendix CC relies on a single test
condition. LG’s suggested alternate
approach for single-duct variable-speed
portable air conditioners would involve
measuring performance at two different
outdoor temperature conditions, with
two compressor speeds, which would
reflect how a single-duct variable-speed
portable air conditioner would reduce
its compressor speed under reduced
load conditions accompanying lower
outdoor temperature operating
conditions.

Under the requested alternate test
procedure, a single-duct variable-speed
portable air conditioner unit’s final
combined energy efficiency ratio
(“CEER”) metric would be calculated by
multiplying a ““performance adjustment
factor” by the unit’s measured weighted
CEER value (as measured according to
the existing procedure for a dual-duct
portable air conditioner at two
representative outdoor temperature test
conditions). The performance
adjustment factor would reflect the
average performance improvement,
relative to a theoretical comparable
single-duct single-speed unit, resulting
from the variable-speed unit avoiding
cycling losses associated with the lower-
temperature test condition currently
used for testing dual-duct portable air
conditioners. Determining a unit’s
performance adjustment factor would
require calculating two CEER values for
a theoretical comparable single-duct
single-speed portable air conditioner
(i.e., a unit that has the same
performance as the variable-speed test
unit when operating at the full
compressor speed). The two CEER
values would reflect the unit’s
efficiency with and without efficiency
losses due to compressor cycling. The
performance adjustment factor would be
calculated as the percent change of the
weighted CEER value of the theoretical
comparable single-duct single-speed
portable air conditioner with accounting
for cycling losses compared to the
weighted CEER value of the theoretical
comparable single-duct single-speed
portable air conditioner without
accounting for cycling losses. The
performance adjustment factor
represents the difference in real-world
performance between the variable-speed
unit and an actual comparable single-
speed unit.

The requested alternate test procedure
implements a performance adjustment
factor because use of a performance
adjustment factor allows for an
appropriate comparison between a
single-duct variable-speed portable air
conditioner tested at two different

compressor speeds and a single-duct
single-speed portable air conditioner
tested at a single speed. The
performance adjustment factor
represents the relative benefit under the
conditions represented by the test of a
variable-speed unit’s avoidance of
compressor cycling that would
otherwise occur in a comparable single-
speed unit. Applying it to the measured
single-duct variable-speed portable air
conditioner weighted CEER accounts for
the avoidance of efficiency losses due to
cycling and provides a more appropriate
comparison to the existing CEER metric
for single-duct single-speed portable air
conditioners.

On August 9, 2019, DOE published a
notice that announced its receipt of the
petition for waiver and granted LG an
interim waiver (“August 2019 Notice of
Petition for Waiver”). 84 FR 39274. In
the August 2019 Notice of Petition for
Waiver, DOE presented LG’s claim that
the results of the test procedure in
Appendix CC are not representative of
the actual energy consumption of the
variable-speed single-duct portable air
conditioner basic models listed in LG’s
petition for waiver and LG’s requested
alternate test procedure described
above.

In the August 2019 Notice of Petition
for Waiver, DOE specified an alternate
test procedure as suggested by LG with
certain modifications and additional
requirements. First, the alternate test
procedure specified in the interim
waiver provides compressor speed
nomenclature and definitions that are
derived from those in an industry
standard for testing consumer central air
conditioning products with variable-
speed compressors. DOE clarified the
low compressor speed definition to
ensure the test unit provides adequate
cooling capacity under reduced loads,
based on the expected load at those
conditions.® Second, LG must maintain

8 The compressor speed nomenclature and
definition clarifications are derived from Air
Conditioning, Heating, and Refrigeration Institute
Standard (AHRI) 210/240-2017, ‘“‘Performance
Rating of Unitary Air-conditioning & Air source
Heat Pump Equipment,” and adapted to apply to
portable air conditioners. Equation 11.60 in AHRI
210/240-2017 relates the building load to an AC’s
full-load cooling capacity and outdoor temperature,
and assumes full-load operation at 98 °F outdoor
temperature. DOE adjusted (i.e. normalized) this
equation to reflect full-load operation at 95 °F
outdoor temperature, to provide consistency with
the full-load test condition for portable air
conditioners. Using the adjusted equation suggests
that the representative cooling load at the 83 °F
rating condition would be 60 percent of the full-
load cooling capacity for portable air conditioners.
DOE recognizes that variable-speed portable air
conditioners may use compressors that vary their
speed in discrete steps and may not be able to
operate at a speed that provides exactly 60-percent
cooling capacity; therefore, the defined cooling

the compressor speed required for each
test condition in accordance with the
instructions LG submitted to DOE on
July 8, 2019.9 DOE did not include
measuring performance at two different
outdoor temperature conditions, each at
a different compressor speed, as
suggested by LG. Given that the
condenser airflow path on a single-duct
unit draws air from inside the
conditioned space rather than from
outside, and the indoor air temperature
is held constant during testing, changing
the outdoor temperature conditions
between each test would add
unnecessary test burden with no impact
on test results. Therefore, DOE specified
a single temperature for only the
condenser inlet air for the two test
conditions, one at each compressor
speed, and not the outdoor air test
conditions in August 2019 Notice of
Petition for Waiver.

For the reasons explained here and in
the August 2019 Notice of Petition for
Waiver, without a waiver, the five
portable air conditioner basic models
identified in the interim waiver, to
which this Order applies, contain a
design characteristic—variable-speed
compressors—that yields test results
unrepresentative of their true energy
consumption, and thus efficiency. Thus,
DOE is requiring LG to test and rate the
five portable air conditioner basic
models identified in this Order
according to the alternate test procedure
in this Order. The alternate test
procedure in this Order is a modified
version of the procedure in the interim
waiver.

In the August 2019 Notice of Petition
for Waiver, DOE also solicited
comments from interested parties on all
aspects of the petition. Id. DOE received
comments from the Appliance
Standards Awareness Project and the
Natural Resources Defense Council,

capacity associated with the low compressor speed
is presented as a 10-percent range rather than a
single value. A 60-percent cooling load is the upper
bound of the 10-percent range defining the cooling
capacity associated with the lower compressor
speed (i.e., the range is defined as 50 to 60 percent).
This ensures that the variable-speed portable air
conditioner is capable of matching the
representative cooling load (60 percent of the
maximum) at the 83 °F rating condition, while
providing the performance benefits associated with
variable-speed operation. In contrast, if the 10-
percent range were to be defined as, for example,
55 to 65 percent (with 60 percent as the midpoint),
a variable-speed portable air conditioner could be
tested at 63 percent, for example, without
demonstrating that the unit is capable of
maintaining variable-speed performance down to 60
percent.

9 The instructions provided by LG were marked
as confidential and, as such, the instructions will
be treated as confidential. The document is located
in the docket at https://www.regulations.gov/
document?D=EERE-2018-BT-WAV-0007.
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jointly (hereinafter the “Joint
Advocates”); the Pacific Gas and
Electric Company, San Diego Gas and
Electric, and Southern California
Edison, commenting jointly as the
California Investor Owned Utilities
(hereinafter the ‘“California IOUs”); GE
Appliances, a Haier Company (“GEA”),
and the Midea America Research Center
(“Midea”). On September 27, 2019, LG
subsequently submitted a rebuttal
statement (pursuant to 10 CFR
430.27(d)(3)) in response to these
comments.10

Commenters generally agreed that the
current test procedure for portable air
conditions does not produce results
representative of the actual performance
of single-duct variable speed portable
air conditions. GEA generally supported
the need for a test procedure waiver for
portable air conditioners with variable-
speed compressors, asserting that the
current test procedure is not
representative of the actual performance
of single-duct variable-speed units.
(GEA, No. 7 at p. 1) 11 Midea stated that
it fully supports granting a final waiver
to LG, subject to minor revisions that are
discussed in the following paragraphs.
(Midea, No. 8 at p. 3) The Joint
Advocates stated that they share LG’s
concern that the current test procedure
for portable air conditioners does not
capture the potential benefits of
variable-speed technology. (Joint
Advocates, No. 5 at p. 1) The California
IOUs stated that an alternate test
procedure is warranted to demonstrate
the benefits of variable-speed
compressor technology, whose primary
benefit in improving energy efficiency is
the reduction of cyclic losses.
(California IOUs, No. 6 at pp. 1-2)

The California IOUs urged DOE to
make various changes. First, they asked
DOE to ensure the test procedure was
representative of real-world use,
consistent with previously developed
concepts, and justified with data.
Second, they asked DOE to ensure the
alternate test procedure results are
comparable with existing single-speed
units, assumptions are clearly justified,
and methods are representative and
reproducible. They also asked DOE to
address a number of additional issues

10 Comments submitted by the Joint Advocates,
California IOUs, GEA, and Midea, and the rebuttal
statement submitted by LG can be accessed at:
https://www.regulations.gov/docket?’D=EERE-2018-
BT-WAV-0007.

11 A notation in the form “GEA, No. 7 at p. 1”
identifies a written comment: (1) Made by GE
Appliances, a Haier Company; (2) recorded in
document number 7 that is filed in the docket of
this waiver (Docket No. EERE-2018-BT-WAV-
0007) and available for review at http://
www.regulations.gov; and (3) which appears on
page 1 of document number 7.

prior to granting the waiver. (California
I0Us, No. 6 at pp. 1-2)

The Joint Advocates argued that,
instead of granting a test procedure
waiver to LG to address single-duct
portable air conditioners with variable-
speed compressors, DOE should instead
investigate a load-based test procedure
for all portable air conditioners to
capture part-load operation for all unit
configurations. Because the current test
procedure is a fixed-conditions test,
they argued it is not representative of
how either single-speed or variable-
speed units perform in the field.
Specifically, variable-speed units are
not allowed to adjust to reduced loads,
and single-speed units do not cycle
under the current fixed-conditions test.
(Joint Advocates, No. 5 at p. 1)

In its rebuttal statement, LG stated
that granting this test procedure waiver
does not preclude DOE from
investigating a load-based test
procedure in a future portable air
conditioner test procedure rulemaking
that DOE must conduct after granting a
test procedure waiver. LG stated that the
current DOE test procedure
misrepresents the actual energy
consumption of LG’s portable air
conditioners that use variable-speed
compressors, and that denying this test
procedure waiver for these units would,
contrary to statutory requirements,
mislead consumers about the energy
efficiency of variable-speed portable air
conditioners until DOE completes a test
procedure rulemaking. LG asserted that,
because it has met all the criteria for a
test procedure waiver, DOE must grant
the waiver. (LG, No. 9, at pp. 3—4)

DOE has determined that the alternate
test procedure in the August 2019
Notice of Petition for Waiver, as
modified in this order, produces
efficiency results for variable-speed
portable air conditioners which are
comparable with the results for single-
speed units. The alternate test
procedure accomplishes this by
adjusting the efficiency rating of the
variable-speed portable air conditioner
by the amount the variable-speed unit
would outperform a theoretical
comparable single-speed unit in a
representative period of use. The
alternate test procedure is based on
industry-accepted test procedures.
Values used for the cycling loss factor
at the 83 °F test condition are based on
Air-Conditioning, Heating, and
Refrigeration Institute (“AHRI”)
Standard 210/240, “‘Performance Rating
of Unitary Air-conditioning & Air-
source Heat Pump Equipment” (“AHRI
Standard 210/240”’), as discussed below.
The building load calculation is widely
accepted by industry, used in AHRI

Standard 210/240, and is constructed to
be broadly applicable to a number of
building cooling configurations. It also
specifies that the compressor speed
must be fixed at each test condition. LG
has provided DOE instructions for fixing
the compressor, to ensure that the
alternate test procedure is repeatable
and reproducible.

Portable air conditioners are tested in
psychometric chambers 12 that are
designed to maintain specific constant
temperature conditions throughout the
duration of the test (i.e., a constant-
temperature test). DOE agrees that the
concept of a load-based test may be
more representative of typical portable
air conditioner operation, where the
conditions within a room vary and the
portable air conditioner operates to
maintain the room conditions based on
the set point and monitored conditions.
However, implementing a load-based
test for portable air conditioners would
present a number of significant
challenges.3 First, implementing a part-
load test condition would require first
determining the full cooling capacity of
a portable air conditioner unit, which is
most easily and repeatably achieved
with a constant-temperature test. In
practice, this would result in the need
for chambers to accommodate both
constant-temperature and constant-load
operation, which could require
significant chamber redesigns associated
with new or upgraded chamber
reconditioning equipment and software
adjustments. Second, the external
reconditioning equipment in existing
psychometric chambers is controlled
using software with feedback control to
maintain constant temperature
conditions. Operating the chamber to
provide a constant load—and thus
allowing the temperature to vary—
would require continuous manual
override of the software controls, thus
requiring more technician involvement,
and resulting expense, throughout the
test. Alternatively, the software controls
could be redesigned to accommodate
constant-load operation; however, this
would require significant financial and
time investments by test laboratories.
Third, the current test procedure does
not provide any requirements for the
type of instrumentation, hardware, or
other equipment that can occupy

12 A psychometric chamber uses ducts installed
on the evaporator and condenser exhausts to
measure the air-enthalpy and calculate cooling
capacity.

13DOE found that the same challenges applied to
load-based testing for room air conditioners in
calorimeter chambers in the notice of decision and
order published on May 8, 2019, in which DOE
granted a waiver to LG for variable-speed room air
conditioners. 84 FR 20111, 20114.


https://www.regulations.gov/docket?D=EERE-2018-BT-WAV-0007
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existing chambers. The thermal mass of
such equipment inside the chamber can
affect the variation in chamber
temperature as a function of the cooling
load, and therefore could affect the test
results under a constant-load test in
which the temperature is allowed to
change. Ensuring the reproducibility of
the test would require closely specifying
every aspect of the test chamber,
including instrumentation, hardware,
and other equipment inside the test
chamber, which would increase test
burden by adding complexities to the
test method beyond what is already
specified, although DOE is unable to
exactly quantify this test burden
increase at this time, particularly given
the variability in existing test chamber
designs. Further, DOE is unable to
quantify the potential benefits of
requiring a load-based test procedure at
this time. For these reasons, DOE is not
specifying a load-based test for variable-
speed portable air conditioners in this
Decision and Order. This does not
preclude DOE from considering such
testing in a future rulemaking,
particularly if industry and third-party
test laboratories were to implement
load-based testing capabilities into
psychrometric chambers, which are the
type of test chamber typically used for
portable air conditioner testing.

In addition to preferring a load-based
test, the Joint Advocates expressed
concern that the alternate test procedure
in the interim waiver does not reflect
real-world performance of variable-
speed portable air conditioners, because
the compressor speeds are fixed for each
of the two test conditions (full speed at
the 95 °F condition and low speed at the
83 °F condition). The Joint Advocates
prefer capturing how the programmed
control strategies change speeds in
response to load changes and thus affect
overall efficiency. (Joint Advocates, No.
5 at pp. 1-2)

DOE agrees that variable-speed
portable air conditioners in the field are
likely to adjust their compressor speed
in real time in response to variations in
the cooling load. However, as DOE
discussed for variable-speed room air
conditioners in the May 2019 RAC
Decision and Order, because of the large
variation in cooling loads, both for
rooms within a house, and among
different housing types and
geographical areas, identifying a single
or multiple representative cooling loads
would not be feasible. (84 FR 20111,
20115) Furthermore, DOE determined in
the May RAC 2019 Decision and Order
that load-based testing would impose
undue cost and burden on
manufacturers and test laboratories due
to the unique construction and

capabilities of existing calorimeter
chambers and unit response variability
during load-based testing. Id. DOE
concludes that the same burdens would
be imposed by load-based testing of
variable-speed portable air conditioners
in psychrometric chambers, but the
approach suggested by LG to measure
performance for a representative range
of variable-speed operation (i.e., at low
and full compressor speed under
relevant outdoor temperature operating
conditions), as modified in this order,
provides a sufficient determination of
variable-speed portable air conditioner
performance.

The Joint Advocates stated that,
according to LG, these variable-speed
portable air conditioners can operate
over a range of compressor speeds, and
if a variable-speed unit provides
sustained cooling at the high
compressor speed (i.e., at a higher
compressor speed than a comparable
single-speed unit at full-load operating
conditions), the faster cooling would
come at the expense of higher energy
consumption, an effect that would not
be captured by the waiver test
procedure. (Joint Advocates, No. 5 at

.2)
P In its rebuttal statement, LG explained
that its variable-speed portable air
conditioners only cool the room at boost
compressor speed (i.e., a speed faster
than full speed—the speed at full-load
testing conditions) for less than 10
minutes when they begin cooling the
room, making the energy consumption
of this phase of cooling “very small”
compared to the energy consumed
during the remainder of cooling mode
operation. LG noted that AHRI Standard
210/240 describes this operation as
“boost compressor speed,” and that
boost compressor speed is standard at
start-up in all air conditioners with
variable-speed compressors. (LG, No. 9
at pp. 5-6)

DOE has observed that a variable-
speed room air conditioner operates at
boost compressor speed to provide
initial cooling to the conditioned space
during testing. DOE expects its
experience with boost compressor speed
for variable-speed room air conditioners
to be analogous to boost compressor
speed operation in variable-speed
portable air conditioners; this
experience indicates that the amount of
energy consumed in this operation is
insignificant compared to the energy
consumed during the remainder of
cooling mode operation. As a result, the
potential improvements in test
procedure representativeness do not
warrant the additional test burden
associated with measuring variable-
speed portable air conditioner

performance at the boost compressor
speed.

The Joint Advocates questioned what
they stated is LG’s apparent claim that
the performance of dual-duct units, but
not single-duct units, under reduced
load conditions is accounted for in the
DOE test procedure by testing at two test
conditions. The Joint Advocates,
however, assert that both dual-duct test
conditions are full-load tests, and that
Seasonally Adjusted Cooling Capacity
(“SACC”) and Combined Energy
Efficiency Ratio (“CEER”) are calculated
to provide a direct comparison between
dual-duct and single-duct units. (Joint
Advocates, No. 5 at pp. 2—3)

DOE agrees that the portable air
conditioner test procedure for dual-duct
units at Appendix CC does not measure
part-load performance. Instead, it
requires full-load tests at each test
condition, and as a result does not
account for single-speed unit cycling
under part-load conditions or variable-
speed compressor speed adjustments to
match part-load conditions. However,
LG’s claims regarding the test
conditions and procedure for dual-duct
portable air conditioners are not directly
relevant to the August 2019 Notice of
Petition for Waiver and this Decision
and Order, which only address the
single-duct variable-speed portable air
conditioners listed in the LG petition for
waiver submitted on May 15, 2018.

The Joint Advocates and the
California IOUs stated that the portable
air conditioner test procedure is only
conducted at one outdoor temperature
test condition for single-duct units
because such portable air conditioners
draw condenser inlet air from the
conditioned space, so the indoor and
outdoor temperature for each test
condition should always be equal. (Joint
Advocates, No. 5 at p. 3; California
I0OUs, No. 6 at p. 2) The Joint Advocates
questioned why the alternate test
procedure in the interim waiver
provides for testing single-duct variable-
speed portable air conditioners at two
different condenser inlet test conditions.
(Joint Advocates, No. 5 at p. 3) The
California IOUs recommended that
these units be tested at only the single
test condition required by Appendix CC,
but with varying compressor speeds.
(California IOUs, No. 6 at p. 2)

In response to comments pertaining to
the two test conditions listed in the
August 2019 Notice of Petition for
Waiver, LG stated that while outdoor air
temperature minimally affects the
cooling capacity test measurement, it
does affect the calculation of CEER and
SACC due to the influence of infiltration
air. The outdoor air temperature affects
the magnitude of the infiltration air
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impact on portable air conditioners,
and, therefore, it is necessary to
calculate infiltration at two different test
conditions.

DOE agrees with the Joint
Commenters and the California IOUs
that the specification for condenser inlet
air found in Table 1 of the alternate test
procedure in the interim waiver should
be the same as the indoor temperature
for single-duct portable air conditioners
because the condenser inlet air for a
single-duct unit is drawn from indoors.
DOE notes that the alternate test
procedure in the interim waiver
included a note specifying that, for the
purposes of this cooling mode test
procedure, condenser inlet air is
considered the “outdoor air” outside of
the conditioned space. 84 FR 39274,
39277. As such, the outdoor air
temperatures of 95 °F and 83 °F shown
in Table 1 represent the outdoor
temperature operating conditions, rather
than the actual condenser inlet air test
conditions, as the column heading
would imply.14 To alleviate any
potential confusion about the
distinction between outdoor air
temperature and condenser inlet air
temperature, in this Decision and Order
DOE specifies in Table 1 of the alternate
test procedure that variable-speed
single-duct portable air conditioners
must be tested at the same condenser
inlet temperature as the indoor-side air
temperature for both test conditions
(i.e., 80 °F).

The California IOUs and Midea
suggested that the alternate calculation
for infiltration air mass flowrate is
incorrect because condenser inlet air for
a single-duct portable air conditioner is
drawn from the indoors, thus making
the infiltration air associated with
single-duct units independent of
condenser inlet air. These commenters
urged DOE to require that the mass flow
rate of infiltration air for all single-duct
portable air conditioners, including
variable-speed units, be calculated using
the existing formula in the DOE test
procedure at Appendix CC, thus
removing the terms in the mass flow
rate of infiltration air accounting for
condenser inlet air flow in the alternate
test procedure. (California IOUs, No. 6
at p. 3; Midea, No. 8 at pp. 2-3)

LG responded that the alternate
calculation in section 4.1.2 of the
interim waiver test procedure provides
the correct value for infiltration air mass

14 DOE further notes that, for a single-duct
portable air conditioner, because both the
evaporator air and condenser air are drawn from the
conditioned space through air grates that are
integral to the unit itself, the evaporator and
condenser inlet air temperature test conditions are
necessarily the same.

flow. Because, for single-duct units, the
average volumetric flow rate of the
condenser inlet duct air is zero, the
second term of the equation, referring to
the condenser inlet duct air, is reduced
to zero. (LG, No. 9, at pp. 2, 7)

DOE agrees that the equation for
infiltration air mass flow from the
interim waiver alternate test procedure
produces the correct results when the
average volumetric flow rate of the
condenser inlet duct air is appropriately
set to zero, given that single-duct
portable air conditioners do not have a
condenser inlet duct. However, DOE
recognizes that including the condenser
inlet air term for single-duct units may
lead to confusion. To reduce the
possibility of such confusion, the
equation in the alternate test procedure
specified in this Decision and Order to
calculate the mass flow rate of
infiltration air for variable-speed single-
duct portable air conditioners is based
on only the condenser exhaust air mass
flow, like the current equation for
single-speed single-duct portable air
conditioners. Because the value of the
condenser inlet air term is zero, as
explained above, this revision does not
change any values calculated using the
interim waiver alternate test procedure.

The California IOUs suggested that
DOE correct an error in the equation for
adjusted cooling capacity at the higher
outdoor temperature condition in
section 5.1 of the alternate test
procedure specified in the August 2019
Notice of Petition for Waiver. They
noted that the two adjusted cooling
capacity equations erroneously used
two different equations to calculate the
same Adjusted Cooling Capacity
(“ACC”) value (i.e., ACCgs), which the
California IOUs stated should be two
different values representing the two
outdoor temperature conditions. The
California IOUs further recommended
subscripts for these two values based on
compressor speed rather than outdoor
temperature. (California IOUs, No. 6 at
p-4)

DOE acknowledges there was a
typographical error in August 2019
Notice of Petition of Waiver. The two
equations identified by the California
IOUs calculate different adjusted
cooling capacity values (i.e., ACCos and
ACCss), but were both labeled as
calculating ACCss. In this Decision and
Order, DOE has corrected this
typographical error and provides
additional clarification of the alternate
test procedure by implementing ‘Full”
and “Low’” subscripts to represent the
compressor speed setting for each
calculation. DOE also has standardized
subscripts accordingly throughout the

alternate test procedure to be consistent
with this approach.

The California IOUs requested
clarification on the use of the 83 °F
outdoor temperature condition rather
than the 95 °F condition in the equation
when calculating the theoretical single-
speed unit capacity at 83 °F. The
California IOUs commented that both
conditions hold true, because capacity
is independent of the outdoor air
temperature. The California IOU’s had
similar concerns about the mass flow of
infiltration air equation, requesting
clarification as to why the mass flow
equation for the theoretical single-speed
unit at 83 °F uses the volumetric air flow
rate measured at 95 °F. (California IOUs,
No. 6 at p. 5)

As noted above, DOE recognizes that,
unlike for a dual-duct unit, for a single-
duct unit, the outdoor air temperature
has no direct bearing on the cooling
capacity, because the condenser inlet air
for a single-duct unit is drawn from
within the conditioned space. DOE
notes that section 5.5.1 of the alternate
test procedure explicitly defines the
theoretical comparable single-speed
portable air conditioner capacity at the
83 °F outdoor temperature operating
condition as equal to the full-load
capacity of the variable-speed portable
air conditioner at the 95 °F outdoor
temperature operating condition
because the theoretical comparable
single-speed unit is based upon the full
compressor speed of the variable-speed
unit. DOE recognizes the confusion that
may arise from these equations. This
Decision and Order revises the
nomenclature of the two variable-speed
unit tests to refer to the compressor
speed (e.g., Capacityrun) instead of the
“outdoor temperature test condition”.
Further, in contrast to the alternate test
procedure granted in the interim waiver,
this Decision and Order specifies a
condenser inlet air temperature of
80 °F—consistent with the 80 °F
evaporator inlet air temperature—rather
than specifying condenser inlet air
temperatures of 83 °F and 95 °F for the
two test conditions. DOE maintains the
distinction between theoretical
comparable single-speed unit capacity
at 83 °F and 95 °F because the respective
adjusted cooling capacities at each of
these conditions reflect the impact of
infiltration air at these two
temperatures. While the infiltration air
mass flow rate for the theoretical
comparable single-speed unit remains
constant, the heat entering the room due
to infiltration air will differ based on the
outdoor temperature. Therefore, DOE
has provided equations for calculating
the infiltration air mass flow rates at
both temperatures for a theoretical
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comparable single-speed portable air
conditioner.

The California IOUs requested that
the manufacturer justify the cyclic loss
factor proposed by citing references or
providing data, although they stated that
the value appears reasonable. (California
I0Us, No. 6 at p. 5)

In response to this comment, LG
noted that the cycling loss factor it
suggested in the alternate test procedure
was the value DOE provided based on
DOE’s research. (LG, No. 9, at pp. 7-8)

The cycling loss factor in the alternate
test procedure is based on the default
cycling loss factors in Section 11.2 of
AHRI Standard 210/240, an industry-
accepted test procedure. The cycling
loss factor at the 83 °F condition for a
theoretical comparable single-speed
single-duct portable air conditioner is
calculated using the default cooling
degradation coefficient of 0.25, which
corresponds to a part-load (cycling loss)
factor of 0.875, as determined in Section
11.2 of AHRI Standard 210/240.

GEA commented that LG’s proposed
alternate test procedure calculates a
weighted efficiency for a unit with a
variable-speed compressor that reflects
only decreased energy use but not
reduced cooling capacity when the unit
runs at a lower speed. GEA suggested
the test procedure account for both the
reduced energy usage and the reduced
cooling capacity of a variable-speed
compressor by incorporating the
reduced cooling capacity in the SACC
calculation equations. (GEA, No. 7 at

.1)
P GEA’s suggestion that the alternate
test procedure does not reflect
decreased cooling capacity is incorrect.
The reduced cooling capacity at the low
compressor speed is used when
calculating the adjusted cooling
capacity at the lower outdoor
temperature operating condition, ACCgs,
in section 5.1 of the alternate test
procedure. This lower adjusted cooling
capacity is included in the weighted-
average overall adjusted cooling
capacity calculated in section 5.3 of the
alternate test procedure. By calculating
the adjusted cooling capacity based on
performance at both outdoor
temperature operating conditions and
compressor speeds, the alternate test
procedure accounts for not only the
reduced energy usage of the variable-
speed portable air conditioner but also
the reduced cooling capacity from
operation at the low compressor speed.

For the reasons explained here and in
the August 2019 Notice of Petition for
Waiver, the basic models identified by
LG in its petition cannot be tested and
rated for energy consumption on a basis
representative of their true energy

consumption characteristics using
Appendix CC. DOE has reviewed the
procedure suggested by LG and
concludes that, subject to the
modifications discussed in this Decision
and Order, the test procedure in this
Decision and Order will allow for the
accurate measurement of the energy
consumption of the listed models, while
alleviating the problems associated with
testing these models following DOE’s
portable air conditioner test procedure.
LG must test and rate the five listed
portable air conditioner basic models
according to the alternate test procedure
specified in the Decision and Order.
This alternate test procedure is
substantively consistent with the
interim waiver’s alternate test procedure
but includes clarifying modifications.

Based on further review of the
alternate test procedure required under
the interim waiver order and the
comments received, the alternate test
procedure required under today’s
Decision and Order: (1) Corrects a
typographical error in the Adjusted
Cooling Capacity equations; (2) changes
certain calculated value subscripts to
refer to the compressor speed for which
the value is being calculated, rather than
the outdoor temperature test condition;
(3) specifies in Table 1 of the alternate
test procedure that single-duct portable
air conditioners are only tested at one
condenser inlet air temperature (i.e., the
indoor air temperature), although two
different outdoor temperatures are
represented by the two tests required by
the alternate test procedure, and makes
corresponding changes to references to
Table 1 throughout the text; and (4)
removes a term describing condenser
inlet air from the air infiltration mass
flow equation. DOE has determined that
these changes ensure better repeatability
and reproducibility of the alternate test
procedure, improving the
representativeness of the results. The
changes will not affect the performance
of single-duct variable-speed portable
air conditioners as measured under the
alternate test procedure specified in the
interim waiver. Below is a more detailed
discussion of each change.

DOE is changing a subscript to correct
a typographical error in the two
Adjusted Cooling Capacity equations in
section 5.1, Adjusted Cooling Capacity.
The interim waiver erroneously labeled
both calculations for the adjusted
cooling capacity at each test condition
as ACCss. This Order changes the label
in the first calculation to ACCos.

DOE is changing subscripts
throughout the alternate test procedure
to refer to specified compressor speed
instead of the outdoor temperature test
condition represented by the

compressor speed setting (i.e., instead of
“95” and “83,” the subscripts now read
“Full” and “Low”’). DOE made this
change to clarify the compressor speed
setting required.

DOE is revising Table 1 in the
alternate test procedure to specify that
the alternate test procedure only
requires one condenser inlet air
temperature for both tests. The
condenser inlet air temperature is the
same as the indoor air temperature
because single-duct units draw air from
the indoor room. While the outdoor
temperature test condition represented
by each test is different, it does not
directly impact the performance of a test
unit.

DOE is simplifying the equation to
calculate the mass flow rate of
infiltration air for variable-speed single-
duct portable air conditioners using
only the condenser exhaust air mass
flow, reflecting the current approach for
single-speed single-duct portable air
conditioners in Appendix CC. This
revision removes a second term that
accounted for infiltration air due to
condenser inlet air, which does not
impact the mass flow rate of infiltration
air for single-duct units, because single-
duct units intake condenser inlet air
from indoors, unlike dual-duct portable
air conditioners, which intake
condenser inlet air from the outdoors.

DOE further requires in this Decision
and Order, testing of the listed basic
models in accordance with the
instructions submitted by LG on July 8,
2019, regarding the compressor
frequencies and control settings used at
each test condition for each basic
model.??

This Decision and Order applies only
to the five basic models listed in the
Order and does not extend to any other
basic models. DOE evaluates and grants
waivers for only those basic models
specifically set out in the petition, not
future models that may be manufactured
by the petitioner. LG may request that
DOE extend the scope of this waiver to
include additional basic models that
employ the same technology as those
listed in the Order. 10 CFR 430.27(g).
LG may also submit another petition for
waiver from the test procedure for
additional basic models that employ a
different technology and meet the
criteria for test procedure waivers. 10
CFR 430.27(a)(1).

DOE notes that it may modify or
rescind the waiver at any time upon a
determination that the factual basis

15 The instructions provided by LG were marked
as confidential and, as such, the instructions will
be treated as confidential. The document is located
in the docket at https://www.regulations.gov/
document?D=EERE-2018-BT-WAV-0007-0002.
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underlying the petition for waiver is
incorrect, or that the results from the
alternate test procedure are
unrepresentative of the basic models’
true energy consumption characteristics.
10 CFR 430.27(k)(1). Likewise, LG may
request that DOE rescind or modify the
waiver if the company discovers an
error in the information provided to
DOE as part of its petition, determines
that the waiver is no longer needed, or
for other appropriate reasons. 10 CFR
430.27(k)(2).

As set forth above, the test procedure
specified in this Decision and Order is
not the same as the test procedure
offered by LG. If LG believes that the
alternate test method it suggested
provides representative results and is
less burdensome than the test method
required by this Decision and Order, LG
may submit a request for modification
under 10 CFR 430.27(k)(2) that
addresses the concerns that DOE has
articulated about the procedure LG
suggested. LG may also submit another
less burdensome alternative test
procedure not expressly considered in
this notice under the same provision.

III. Consultations With Other Agencies

In accordance with 10 CFR
430.27(f)(2), DOE consulted with the
Federal Trade Commission staff
concerning the LG petition for waiver.

IV. Order

After careful consideration of all the
material that LG and commenters
submitted in this matter, it is Ordered
that:

(1) LG must, as of the date of
publication of this Order in the Federal
Register, test and rate the following
portable air conditioner basic models
with the alternate test procedure as set

forth in paragraph (2):

Brand Basic model
LG Electronics USA, Inc ...... LP1419IVSM
LG Electronics USA, Inc ...... LP1419HVSM
LG Electronics USA, Inc ...... LP1219IVSM
LG Electronics USA, Inc ...... LP1019IVSM
LG Electronics USA, Inc ...... LP0819IVSM

(2) The alternate test procedure for the
LG basic models listed in paragraph (1)
of this Order is the test procedure for
portable air conditioners prescribed by
DOE at appendix CC to subpart B of 10
CFR part 430 (“Appendix CC”) and 10
CFR 430.23(dd), except: (i) Determine

the combined energy efficiency ratio
(“CEER”) as detailed below, and (ii)
calculate the estimated annual operating
cost in 10 CFR 430.23(dd)(2) as detailed
below. In addition, for each basic model
listed in paragraph (1), maintain
compressor speeds at each test
condition and set control settings for the
variable components according to the
instructions LG submitted to DOE
(Docket No. EERE-2018-BT-WAV—
0007-0002). Upon the compliance date
of any new energy conservation
standards for portable air conditioners,
LG must report product-specific
information pursuant to 10 CFR
429.12(b)(13) and 10 CFR 429.62(b). All
other requirements of Appendix CC and
DOE’s other relevant regulations remain
applicable.

In 10 CFR 430.23, in paragraph (dd)
revise paragraph (2) to read as follows:

(2) Determine the estimated annual
operating cost for a single-duct variable-
speed portable air conditioner,
expressed in dollars per year, by
multiplying the following two factors:

(i) The sum of AECos multiplied by
0.2, AECg3 multiplied by 0.8, and AECt
as measured in accordance with section
5.3 of appendix CC of this subpart; and

(ii) A representative average unit cost
of electrical energy in dollars per
kilowatt-hour as provided by the
Secretary.

(iii) Round the resulting product to
the nearest dollar per year.

In Appendix CC:

Add in Section 2, Definitions:

2.11 Single-speed means a type of
portable air conditioner that cannot
automatically adjust the compressor
speed based on detected conditions.

2.12 Variable-speed means a type of
portable air conditioner that can
automatically adjust the compressor
speed based on detected conditions.

2.13 Full compressor speed (full)
means the compressor speed specified
by LG (Docket No. EERE-2018-BT—
WAV-0007-0002) at which the unit
operates at full load testing conditions.

2.14 Low compressor speed (low)
means the compressor speed specified
by LG (Docket No. EERE-2018-BT—
WAV-0007-0002), at which the unit
operates at low load test conditions,
such that Capacityiow, the measured
cooling capacity at this speed at the test
condition in Table 1 of this appendix,
is no less than 50 percent and no greater
than 60 percent of Capacityrpun, the

measured cooling capacity with the full
compressor speed at the test condition
in Table 1 of this appendix.

2.15 Theoretical comparable single-
speed portable air conditioner means a
theoretical single-speed portable air
conditioner with the same cooling
capacity and electrical power input as
the single-duct variable-speed portable
air conditioner under test, with no
cycling losses considered, when
operating with the full compressor
speed and at the test conditions in Table
1 of this appendix.

Add to the end of Section 3.1.2,
Control settings:

Set the compressor speed during
cooling mode testing as described in
section 4.1 of this appendix, as
amended by this Order.

Replace Section 4.1, Cooling mode
with the following:

Cooling mode. Instead of the test
conditions in Table 3 of ANSI/AHAM
PAC-1-2015, establish the test
conditions presented in Table 1 of this
appendix. Test each sample unit twice,
once at each test condition in Table 1.
For each test condition, measure the
sample unit’s indoor room cooling
capacity and overall power input in
cooling mode in accordance with
Section 7.1.b and 7.1.c of ANSI/AHAM
PAC-1-2015 (incorporated by reference;
see § 430.3), respectively, and
determine the test duration in
accordance with Section 8.7 of ASHRAE
Standard 37—-2009 (incorporated by
reference; § 430.3). Conduct the first test
in accordance with ambient conditions
for Test Condition 1 in Table 1 of this
appendix, with the compressor speed
set to full, for the duration of cooling
mode testing (Capacitygun, Prun), which
represents an outdoor temperature
operating condition of 95 °F dry-bulb
and 67 °F wet-bulb temperatures.
Conduct the second test in accordance
with the ambient conditions for Test
Condition 2, in Table 1 of this appendix,
with the compressor speed set to low,
for the duration of cooling mode testing
(CapacityrLow, Prow), which represents an
outdoor temperature operating
condition of 83 °F dry-bulb and 67.5 °F
wet-bulb temperatures. Set the
compressor speed required for each test
condition in accordance with the
instructions LG submitted to DOE
(Docket No. EERE-2018-BT-WAV—
0007-0002).
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TABLE 1—EVAPORATOR AND CONDENSER (INDOOR) INLET TEST CONDITIONS

Evaporator and condenser inlet
s air °F (°C) Compressor
Test condition speed
Dry bulb Wet bulb
Test Condition 1 80 (26.7) 67 (19.4) | Full.
Test Condition 2 80 (26.7) 67 (19.4) | Low.

Replace the provisions in Section
4.1.1, Duct Heat Transfer that follow
represents the condenser exhaust duct
and, for dual-duct units, the condenser
exhaust duct and the condenser inlet
duct.” to read as follows:

Calculate the total heat transferred
from the surface of the condenser
exhaust duct to the indoor conditioned
space while operating in cooling mode
at each test condition in Table 1 of this
appendix, as follows:

Qduct_Full =3 X Aduct X (Tducl_Full - Tei]
Qduct_Low =3 X Aduct X (Tduct_Low - Tei)

Where:

Qauet_run and Qauer_row = the total heat
transferred from the condenser exhaust
duct to the indoor conditioned space in
cooling mode, in Btu/h, when tested at
Test Condition 1 and Test Condition 2 in
Table 1 of this appendix, respectively.

3 = convection coefficient in Btu/h per
square foot per °F.

Adquet = surface area of the condenser exhaust
duct, in square feet.

Tauer_runt and Taue_row = average surface
temperature for the condenser exhaust
duct, as measured at Test Condition 1
and Test Condition 2 in Table 1 of this
appendix, respectively, as required in
section 4.1 of this appendix.

Te; = average evaporator inlet air dry-bulb
temperature, as measured in this section,
in °F.

Replace Section 4.1.2, Infiltration Air

Heat Transfer with the following:

Infiltration Air Heat Transfer.

Calculate the sample unit’s heat

contribution from infiltration air into

the conditioned space for both cooling
mode tests, which represent the 95 °F
and the 83 °F dry-bulb outdoor

temperature operating conditions, as
described in this section. Calculate the
dry air mass flow rate of infiltration air
according to the following equations:

Vco_Full X pco_Full

Mos =
(1 + wco_Full)
Moo = Vco_Low X Pco_Low
83 —
(1 + wco_Low)
Where:

1hos and mgs = dry air mass flow rate of
infiltration air, as calculated for Test
Condition 1 and Test Condition 2 in
Table 1 of this appendix, representative
of the 95 °F and 83 °F dry-bulb outdoor
temperature operating conditions,
respectively, in pounds per minute (Ib/
m).

Veo_run and Veo_1ow = average volumetric
flow rate of the condenser outlet air as
determined in section 4.1 of this
appendix, during cooling mode testing
for Test Condition 1 and Test Condition
2 in Table 1 of this appendix,
respectively, in cubic feet per minute
(cfm).

Peo_run and Peo_row = average density of the
condenser outlet air as determined in
section 4.1 of this appendix, during
cooling mode testing at Test Condition 1
and Test Condition 2 in Table 1 of this
appendix, respectively, in pounds mass
per cubic foot (Ib/ft3).

Oco_ruil ADd Oco_Low = average humidity ratio
of condenser outlet air as determined in
section 4.1 of this appendix, during
cooling mode testing at Test Condition 1
and Test Condition 2 in Table 1 of this
appendix, respectively, in pounds mass
of water vapor per pounds mass of dry

air (Ibw/lbga).

Replace Section 5.1, Adjusted Cooling
Capacity with the following:

Adjusted Cooling Capacity. Calculate
the adjusted cooling capacity at each
outdoor temperature operating
condition, ACCos and ACCss, expressed
in Btu/h, according to the following
equations:

ACCys =
CapaCitYFuu - Qdm't_Full - Qirgﬁlrmriwz_QS
ACCgs3 =
CapaCityLow - Qducr_Low - Qinfi[tration_83

Where:

Capacityran and Capacityrow = cooling
capacity, as measured in section 4.1 of
this appendix, at Test Condition 1 and
Test Condition 2 in Table 1 of this
appendix, respectively, in Btu/h.

Quauer_rut and Qquer_r.ow = duct heat transfer
while operating in cooling mode as
calculated in section 4.1.1 of this
appendix.

Qinfilration_o5 and Qinfittration_g3 = total
infiltration air heat transfer in cooling
mode as calculated in section 4.1.2 of
this appendix, representative of the 95 °F
and 83 °F dry-bulb outdoor temperature
operating conditions, respectively, in
Btu/h.

Replace Section 5.3, Annual Energy
Consumption with the following:

Annual Energy Consumption.
Calculate the sample unit’s annual
energy consumption in each operating
mode according to the equation below.
Use the following annual hours of
operation and equation for each
operating mode:

Operating mode Subscript pg;ir:%alhgﬂg'
Cooling Mode, Full 750
Cooling Mode, Low™ ... 750
(01031 TSSO PP PROTTPRORPRTN 880
[[aF= 1o (V7= T O ] OO PRSP 1,355

1These operating mode hours are for the purposes of calculating annual energy consumption under different ambient conditions and are not a
division of the total cooling mode operating hours. The total cooling mode operating hours are 750 hours.

AE Cm

Where:

AEC,, = annual energy consumption in each
operating mode, in kWh/year.

Pm = average power in each operating mode,
in watts.

P, xt,x0.001

m represents the operating mode (‘“Full” and
“Low” cooling mode compressor speeds
that represent operation at 95 °F and 83
°F dry-bulb outdoor temperature
operating conditions, respectively, “oc”
off-cycle, and ““ia” inactive or “om” off
mode).

tm = number of annual operating time in each
operating mode, in hours.

0.001 kWh/Wh = conversion factor from
watt-hours to kilowatt-hours.

Calculate the sample unit’s total
annual energy consumption in off cycle
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mode and inactive or off mode
according to the equation below:
AECr =%, AEC,,

Where:

AECr = total annual energy consumption
attributed to off cycle mode and inactive
or off mode, in kWh/year;

AEC,, = total annual energy consumption in
each operating mode, in kWh/year.

m represents the operating modes, off cycle
mode and inactive or off mode.

Replace Section 5.4, Combined Energy
Efficiency Ratio with the following:

Unadjusted Combined Energy
Efficiency Ratio. Using the annual

operating hours, as outlined in section
5.3 of this appendix, calculate the
sample unit’s unadjusted combined
energy efficiency ratio, CEERya,,
expressed in Btu/Wh, according to the
following equation:

CEER, , = ACCos X 0.2 + ACCss % 0.8
vA = (AECFu” T AECT) ' (AECLOW T AECT) '
750 X 0.001 750 X 0.001

Where:

CEERya = unadjusted combined energy
efficiency ratio for the sample unit, in
Btu/Wh.

ACGys and ACCs3 = adjusted cooling
capacity, tested at Test Condition 1 and
Test Condition 2 in Table 1 of this
appendix, respectively, that are
representative of operation at the 95 °F
and 83 °F dry-bulb outdoor temperature
operating conditions, respectively, as
calculated in section 5.1 of this
appendix, in Btu/h.

AECpu and AECpow = annual energy
consumption for cooling mode operation
at Test Condition 1 and Test Condition
2 in Table 1 in this appendix that
represent operation at 95 °F and 83 °F
dry-bulb outdoor temperature operating
conditions, respectively, as calculated in
section 5.3 of this appendix, in kWh/
year.

AECr = total annual energy consumption
attributed to off cycle mode and inactive
or off mode, in kWh/year, calculated in
section 5.3 of this appendix.

750 = number of cooling mode hours per
year.

0.001 kWh/Wh = conversion factor for watt-
hours to kilowatt-hours.

0.2 = weighting factor for the 95 °F dry-bulb
outdoor temperature operating
condition.

0.8 = weighting factor for the 83 °F dry-bulb
outdoor temperature operating
condition.

Add after Section 5.4, Combined
Energy Efficiency Ratio:

5.5 Adjustment of the Combined
Energy Efficiency Ratio. Adjust the
sample unit’s combined energy
efficiency ratio as follows.

5.5.1 Theoretical Comparable
Single-Speed Portable Air Conditioner
Cooling Capacity and Power at the
Lower Outdoor Temperature Operating
Condition. Calculate the cooling
capacity and cooling capacity with
cycling losses, expressed in British
thermal units per hour (Btu/h), and
electrical power input, expressed in
watts, for a theoretical comparable
single-speed portable air conditioner at
the 83 °F dry-bulb outdoor temperature
operating condition.

Capacityss_ss = Capacityrun

C&paCity83_ss_CLF = Capacitypun %X 0.875
P83_SS = I'Full

Where:

Capacityss_ss = theoretical comparable
single-speed portable air conditioner
cooling capacity, in Btu/h, calculated for
the 83 °F dry-bulb outdoor temperature
operating condition.

Capacityss_ss_cLr = theoretical comparable
single-speed portable air conditioner
cooling capacity with cycling losses, in
Btu/h, calculated for the 83 °F dry-bulb
outdoor temperature operating
condition.

Capacityran = cooling capacity, in Btu/h,
measured in section 4.1 of this appendix
at Test Condition 1 in Table 1 of this
appendix.

Pss_ss = theoretical comparable single-speed
portable air conditioner electrical power
input, in watts, calculated for the 83 °F
dry-bulb outdoor temperature operating
condition.

Prun = electrical power input, in watts,
measured in section 4.1 of this appendix
at Test Condition 1 in Table 1 of this
appendix.

0.875 = cycling loss factor for the 83 °F dry-
bulb outdoor temperature operating
condition.

5.5.2 Duct Heat Transfer for a
Theoretical Comparable Single-Speed
Portable Air Conditioner at the Lower
Outdoor Temperature Operating
Condition. Calculate the condenser
exhaust duct heat transfer to the
conditioned space for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb
outdoor temperature operating
condition, as follows:

Qduct_83_SS =3 X Aduct X (TducLFull - Tei)
Where:

Quuct_s3_ss = total heat transferred from the
condenser exhaust duct to the indoor
conditioned space in cooling mode, for
a theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
bulb outdoor temperature operating
condition, in Btu/h.

3 = convection coefficient, in Btu/h per
square foot per °F.

Aguee = surface area of the condenser exhaust
duct, as calculated in section 4.1.1 of this
appendix, in square feet.

Taue_run = average surface temperature for
the condenser exhaust duct, as measured
in section 4.1.1 of this appendix at Test
Condition 1 in Table 1 of this appendix,
in °F.

T.i = average evaporator inlet air dry-bulb
temperature, measured in section 4.1.1 of
this appendix, in °F.

5.5.3 Infiltration Air Heat Transfer
for a Theoretical Comparable Single-
Speed Portable Air Conditioner at the
Lower Outdoor Temperature Operating
Condition. Calculate the heat
contribution from infiltration air for a
theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
bulb outdoor temperature operating
condition, as described in this section.
Calculate the dry air mass flow rate of
infiltration air according to the
following equation:

Vco_Full X Pco_Full
(1 + (Dco_Full)
Where:

mss_ss = dry air mass flow rate of infiltration
air for a theoretical comparable single-
speed portable air conditioner at the 83
°F dry-bulb outdoor temperature
operating condition, in 1b/m.

Veo_run = actual average volumetric flow rate
of the condenser outlet air, as
determined in section 4.1 of this
appendix during cooling mode testing
with the full compressor speed at Test
Condition 1 in Table 1 of this appendix,
in cfm.

Peo_runl = actual average density of the
condenser outlet air, as determined in
section 4.1 of this appendix during
cooling mode at Test Condition 1 in
Table 1 of this appendix, in 1by/ft3.

Weo_run = average humidity ratio of condenser
outlet air, as determined in section 4.1 of
this appendix during cooling mode
testing at Test Condition 1 in Table 1 of
this appendix, in pounds mass of water
vapor per pounds mass of dry air (Ibw/

da)-

Mg3 g5 =

Calculate the sensible component of
infiltration air heat contribution for a
theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
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bulb outdoor temperature operating
condition as follows:

Qs_s3_ss = H1gs_ss X 60 x [(0.24 x
(T;a_g3—80)) + (0.444 x (0.01086 X T;,_
g3—0.0112 x 80])]

Where:

Qs_s3_ss = sensible heat added to the room
by infiltration air for a theoretical
comparable single-speed portable air
conditioner, at the 83 °F dry-bulb
outdoor temperature operating
condition, in Btu/h.

0.24 Btu/lby, —°F = specific heat of dry air.

0.444 Btu/lby, — °F = specific heat of water
vapor.

80 = indoor chamber dry-bulb temperature,
in °F.

Tia_os and Tiy_s3 = infiltration air dry-bulb
temperatures for the 95 °F and the 83 °F
dry-bulb outdoor temperature operating
conditions, 95 °F and 83 °F, respectively.

0.01086 = mia_s3 = humidity ratio of the
infiltration air for the 83 °F dry-bulb
outdoor temperature operating
condition, in Iby/lbga.

0.0112 = humidity ratio of the indoor
chamber air at Test Condition 1 in Table
1 of this appendix, in Ibw/lbga.

60 = conversion factor from minutes to hours.

mss_ss as previously calculated in this
section.

Calculate the latent component of
infiltration air heat contribution for a
theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
bulb outdoor temperature operating
condition as follows:

Qi_s3_ss = M1g3_ss X 63660 x
(mia_g3—0.0112)

Where:

Qi_s3_ss = latent heat added to the room by
infiltration air for a theoretical
comparable single-speed portable air
conditioner, at the 83 °F dry-bulb
outdoor temperature operating
condition, in Btu/h.

63660 Btu —m/lb,, —h = latent heat of
vaporization for water vapor, 1060 Btu/
b, multiplied by the conversion factor
from minutes to hours, 60 m/h.

0.0112 lby/lbga = humidity ratio of the indoor
chamber air.

ms3_ss and wi,_s3 as previously calculated
and defined, respectively, in this section.

Calculate the total heat contribution
of the infiltration air for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb
outdoor temperature operating
condition according to the following
equation:

Qinfiltration_s3_ss = Qs_s3_ss + Qi_s3_ss

Where:

Qinfiltration_s3_ss = total infiltration air heat in
cooling mode for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb outdoor
temperature operating condition, in Btu/
h.

Qs_s3_ss, Qi_s3_ss as previously calculated in
this section

5.5.4 Adjusted Cooling Capacity for
a Theoretical Comparable Single-Speed
Portable Air Conditioner at the Lower
Outdoor Temperature Operating
Condition. Calculate the adjusted
cooling capacity for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb
outdoor temperature operating
condition without cycling losses,
ACCss_ss, and with cycling losses,
ACCs3s_ss_cLr, in Btu/h, according to the
following equations:

ACCgs_ss = Capacitygs_ss — Qduct_83_

ss — Qinfiltration_83_ss
ACCg3s_ss_cLr = Capacityss_ss_

cLF — Qauct_g83_ss — Qinfiltration_83_ss
Where:

ACC83_SS and ACC33_55_CLF = adjusted
cooling capacity for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb outdoor
temperature operating condition without
and with cycling losses, respectively, in
Btu/h.

Capacityss_ss and Capacityss_ss_cLr =
theoretical comparable single-speed
portable air conditioner cooling capacity
without and with cycling losses,
respectively, in Btu/h, at the 83 °F dry-
bulb outdoor temperature operating
condition, calculated in section 5.5.1 of
this appendix.

Qauc_s3_ss = total heat transferred from the
ducts to the indoor conditioned space in
cooling mode for a theoretical

comparable single-speed portable air
conditioner at the 83 °F dry-bulb outdoor
temperature operating condition, in Btu/
h, calculated in section 5.5.2 of this
appendix.

Qinfilration_s3_ss = total infiltration air heat in
cooling mode for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb outdoor
temperature operating condition, in Btu/
h, calculated in section 5.5.3 of this
appendix.

5.5.5 Annual Energy Consumption
in Cooling Mode for a Theoretical
Comparable Single-Speed Portable Air
Conditioner at the Lower Outdoor
Temperature Operating Condition.
Calculate the annual energy
consumption in cooling mode for a
theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
bulb outdoor temperature operating
condition, in kWh/year, according to the
following equation:

AECg3_ss = Pg3_ss X 750 x 0.001

Where:

AECgs_ss = annual energy consumption for a
theoretical comparable single-speed
portable air conditioner in cooling mode
at the 83 °F dry-bulb outdoor
temperature operating condition, in
kWh/year.

Pss_ss = electrical power input for a
theoretical comparable single-speed
portable air conditioner at the 83 °F dry-
bulb outdoor temperature operating
condition as calculated in section 5.5.1
of this appendix, in watts.

750 = number of cooling mode hours per
year, as defined in section 5.3 of this
appendix.

0.001 kWh/Wh = conversion factor from
watt-hours to kilowatt-hours.

5.5.6 Combined Energy Efficiency
Ratio for a Theoretical Comparable
Single-Speed Portable Air Conditioner.
Calculate the combined energy
efficiency ratio for a theoretical
comparable single-speed portable air
conditioner without cycling losses,
CEERss, and with cycling losses,
CEERss_crr, in Btu/Wh, according to the
following equations:

ACC ACC
CEERg = 2 83.99 X 0.8
AECpy + AEC AECqg; s + AECy
750 x 0.001 750 x 0.001
ACC ACC
CEERss_CLF — 95 83_SS_CLF % 0.8

AECgyy + AECy

750 x 0.001

AECg; ss + AECy

750 x 0.001
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Where:

CEERss and CEERss_cLr = combined energy
efficiency ratio for a theoretical
comparable single-speed portable air
conditioner without and with cycling
losses considered, respectively, in Btu/
Wh.

ACGCos = adjusted cooling capacity for the
sample unit, as calculated in section 5.1
of this appendix, when tested at Test
Condition 1 in Table 1 of this appendix
that is representative of operation at the
95 °F dry-bulb outdoor temperature
operating condition, in Btu/h.

ACC33_SS and ACC83_55_CLF = adjusted
cooling capacity for a theoretical
comparable single-speed portable air
conditioner at the 83 °F dry-bulb outdoor
temperature operating condition without
and with cycling losses, respectively, as
calculated in section 5.5.4 of this
appendix, in Btu/h.

AECFun = annual energy consumption for the
sample unit, as calculated in section 5.3
of this appendix, for cooling mode
operation at Test Condition 1 in Table 1
of this appendix that represents
operation at a 95 °F dry-bulb outdoor
temperature operating condition, in
kWh/year.

AECs3_ss = annual energy consumption for a
theoretical comparable single-speed
portable air conditioner in cooling mode
at the 83 °F dry-bulb outdoor
temperature operating condition,
calculated in section 5.5.5 of this
appendix, in kWh/year.

AECr = total annual energy consumption
attributed to all operating modes except
cooling for the sample unit, calculated in
section 5.3 of this appendix, in kWh/
year.

750 and 0.001 as defined previously in this
section.

0.2 = weighting factor for the 95 °F dry-bulb
outdoor temperature operating
condition.

0.8 = weighting factor for the 83 °F dry-bulb
outdoor temperature operating
condition.

5.5.7 Single-Duct Variable-Speed
Portable Air Conditioner Performance
Adjustment Factor. Calculate the sample
unit’s performance adjustment factor,
Fp,, according to the following equation:

_ (CEERss — CEERss c1r)

P CEERSS_CLF

Where:

CEERss and CEERss_ciLr = combined energy
efficiency ratio for a theoretical
comparable single-speed portable air
conditioner without and with cycling
losses considered, respectively,
calculated in section 5.5.6 of this
appendix, in Btu/Wh.

5.5.8 Single-Duct Variable-Speed
Portable Air Conditioner Combined
Energy Efficiency Ratio. Calculate the
sample unit’s final combined energy
efficiency ratio, CEER, in Btu/Wh,
according to the following equation:

CEER = CEERya % (1 + Fp)

Where:

CEER = combined energy efficiency ratio for
the sample unit, in Btu/Wh.

CEERya = unadjusted combined energy
efficiency ratio for the sample unit,
calculated in section 5.4 of this
appendix, in Btu/Wh.

F, = sample unit’s performance adjustment
factor, determined in section 5.5.7 of this
appendix.”

(3) Representations. LG may not make
representations about the efficiency of
any basic model listed in paragraph (1)
of this Order for any purpose, including
compliance and marketing, unless the
basic model has been tested in
accordance with the provisions set forth
above and such representations fairly
disclose the results of such testing.

(4) This waiver shall remain in effect
according to the provisions of 10 CFR
430.27.

(5) DOE issues this waiver on the
condition that the statements,
representations, and information
provided by LG are valid. If LG makes
any modifications to the controls or
configurations of a basic model subject
to this waiver, such modifications will
render the waiver invalid with respect
to that basic model, and LG will either
be required to use the current Federal
test procedure or submit a new
application for a test procedure waiver.
DOE may rescind or modify this waiver
at any time if it determines the factual
basis underlying the petition for waiver
is incorrect, or the results from the
alternate test procedure are
unrepresentative of a basic model’s true
energy consumption characteristics. 10
CFR 430.27(k)(1). Likewise, LG may
request that DOE rescind or modify the
waiver if LG discovers an error in the
information provided to DOE as part of
its petition, determines that the waiver
is no longer needed, or for other
appropriate reasons. 10 CFR
430.27(k)(2).

(6) LG remains obligated to fulfill the
certification requirements set forth at 10
CFR part 429.

Signed in Washington, DC, on May 8, 2020.

Alexander N. Fitzsimmons,

Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2020-11765 Filed 6—1-20; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Fusion Energy Sciences Advisory
Committee

AGENCY: Office of Science, Department
of Energy.

ACTION: Notice of open meeting.

SUMMARY: This notice announces a
meeting of the Fusion Energy Sciences
Advisory Committee (FESAC). The
Federal Advisory Committee Act
requires that public notice of these
meetings be announced in the Federal
Register.
DATES: Tuesday, June 23, 2020 11:00
a.m. to 5:30 p.m. EDT
Wednesday, June 24, 2020 11:00 a.m.
to 1:30 p.m. EDT

Location: This meeting will be held
digitally via webcast using Zoom.
Instructions for Zoom, as well as any
updates to meeting times or meeting
agenda, can be found on the FESAC
meeting website at: https://
science.osti.gov/fes/fesac/Meetings.
FOR FURTHER INFORMATION CONTACT: Dr.
Samuel J. Barish, Acting Designated
Federal Officer, Office of Fusion Energy
Sciences (FES); U.S. Department of
Energy; Office of Science; 1000
Independence Avenue SW; Washington,
DC 20585; Telephone: (301) 903—-2917;
Email address: sam.barish@
science.doe.gov.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to provide advice on a
continuing basis to the Director, Office
of Science of the Department of Energy,
on the many complex scientific and
technical issues that arise in the
development and implementation of the
fusion energy sciences program.

Tentative Agenda Items:
¢ News from the Office of Science
e FES Perspective
e Update on the FESAC Subcommittee

to Develop a Long-Range Plan for the

FES Program
e 2020 NAS Report—Plasma Science:

Enabling Technology, Sustainability,

Security, and Exploration
e Diversity, Equity, and Inclusion

Initiatives in the Office of Science
e Public Comment
¢ Adjourn

Public Participation: The meeting is
open to the public. If you would like to
file a written statement with the
Committee, you may do so either before
or after the meeting. If you would like
to make an oral statement regarding any
of the items on the agenda, you should
contact Dr. Barish at sam.barish@
science.doe.gov (Email). Reasonable
provision will be made to include the
scheduled oral statements during the
Public Comment time on the agenda.
The Chairperson of the Committee will
conduct the meeting to facilitate the
orderly conduct of business. Public
comment will follow the 10-minute
rule.


https://science.osti.gov/fes/fesac/Meetings
https://science.osti.gov/fes/fesac/Meetings
mailto:sam.barish@science.doe.gov
mailto:sam.barish@science.doe.gov
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Minutes: The minutes of the meeting
will be available for public review and
copying within 30 days on the Fusion
Energy Sciences Advisory Committee
website—http://science.energy.gov/fes/
fesac/.

Signed in Washington, DC, on May 27,
2020.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 2020-11773 Filed 6-1-20; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Environmental Management Site-
Specific Advisory Board, Savannah
River Site

AGENCY: Office of Environmental
Management, Department of Energy.
ACTION: Notice of open virtual meeting.

SUMMARY: This notice announces an
online virtual meeting of the
Environmental Management Site-
Specific Advisory Board (EM SSAB),
Savannah River Site. The Federal
Advisory Committee Act requires that
public notice of this online virtual
meeting be announced in the Federal
Register.

DATES: Monday, June 15, 2020 6:00
p-m.—8:00 p.m.

ADDRESSES: Online Virtual Meeting: To
attend, please send an email to:
srscitizensadvisoryboard@gmail.com by
no later than 4:00 p.m. EDT on Friday,
June 12, 2020.

To Submit Public Comments: Public
comments will be accepted via email
prior to and after the meeting.
Comments related to the Integrated
Priority List that are received by no later
than 4:00 p.m. EDT on Friday, June 12,
2020 will be read aloud during the
virtual meeting. Comments will also be
accepted after the meeting, by no later
than 4:00 p.m. EDT on Friday, June 22,
2020. Please submit comments to
srscitizensadvisoryboard@gmail.com.
FOR FURTHER INFORMATION CONTACT:
Please send an email to:
srscitizensadvisoryboard@gmail.com, or
Amy Boyette, Office of External Affairs,
U.S. Department of Energy, Savannah
River Operations Office, P.O. Box A,
Aiken, SC 29802; Phone: (803) 952—
6120.

SUPPLEMENTARY INFORMATION:

Purpose of the Board: The purpose of
the Board is to make recommendations
to DOE-EM and site management in the
areas of environmental restoration,
waste management, and related
activities.

Tentative Agenda:

—Meeting Rules and Agenda Review
—Opening and Chair Update
—Presentation: Budget and Integrated

Priority List
—Discussion on Integrated Priority List

Letter
—Reading of Public Comments
—Voting: Integrated Priority List Letter
—Adjourn

Public Participation: Written
statements may be filed with the Board
either before or after the meeting as
there will not be opportunities for live
public comment during this online
virtual meeting. The Deputy Designated
Federal Officer is empowered to
conduct the meeting in a fashion that
will facilitate the orderly conduct of
business. Individuals wishing to submit
public comments should email them as
directed above.

Minutes: Minutes will be available by
writing or calling Amy Boyette, Office of
External Affairs, U.S. Department of
Energy, Savannah River Operations
Office, P.O. Box A, Aiken, SC 29802;
Phone: (803) 952—6120. Minutes will
also be available at the following
website: https://cab.srs.gov/srs-
cab.html.

Signed in Washington, DC, on May 27,
2020.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 202011772 Filed 6-1-20; 8:45 am]
BILLING CODE 6450-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 14634-002]

New England Hydro Power Company,
LLC; Notice of Conference Call

a. Date and Time of Meeting: June 3,
2020 at 10:00 a.m. Eastern Standard
Time

b. FERC Contact: John Baummer at
john.baummer@ferc.gov or (202) 502—
6837

c¢. Purpose of Meeting: On May 14,
2020, New England Hydropower
Company, LLC (NEHC) filed a letter
requesting a meeting with Commission
staff to discuss amendments to its
pending license application for the
Ashton Dam Hydroelectric Project (P—
14634-002). The project would be
located on the Blackstone River, near
the Towns of Cumberland and Lincoln,
Providence County, Rhode Island.
NEHC states that it is now proposing to
install submersible Kaplan turbine-
generator units instead of the
Archimedes Screw turbine-generator

units proposed in the license
application. NEHC also states that it is
proposing to convert its pending license
application to an application for a small
hydroelectric (10 megawatt or less)
exemption from licensing. NEHC is
requesting a conference call with
Commission staff to “lay out a process
and schedule” for these changes.

d. Proposed Agenda: (1) Introduction
of participants; (2) NEHC presentation
on purpose of meeting; (3) Discussion
on NEHC’s proposed changes and
schedule; and (4) Meeting conclusion.

e. A summary of the meeting will be
prepared and filed in the Commission’s
public file for the project.

f. All local, state, and federal agencies,
Indian tribes, and other interested
parties are invited to participate by
phone. If interested, please contact John
Baummer at john.baummer@ferc.gov or
(202) 502-6837, by June 01, 2020, to
receive the conference call number and
access code.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11871 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings #1

Take notice that the Commission
received the following electric corporate
filings:

Docket Numbers: EC20-68-000.

Applicants: DTE Electric Company,
Gichi Noodin Wind Farm, LLC.

Description: Application for
Authorization Under Section 203 of the
Federal Power Act, et al. of DTE Electric
Company, et al.

Filed Date: 5/27/20.

Accession Number: 20200527-5140.

Comments Due: 5 p.m. ET 6/17/20.

Take notice that the Commission
received the following electric rate
filings:

Docket Numbers: ER10-3115-006.

Applicants: Waterside Power, LLC.

Description: Supplement to April 20,
2020 Triennial Market Power Update for
the Northeast Region of Waterside
Power, LLC.

Filed Date: 5/26/20.

Accession Number: 20200526—5242.

Comments Due: 5 p.m. ET 6/16/20.

Docket Numbers: ER10-3117-008.

Applicants: Lea Power Partners, LLC.

Description: Supplement to April 20,
2020 Triennial Market Power Update for
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the Southwest Power Pool Region of Lea
Power Partners, LLC.
Filed Date: 5/26/20.
Accession Number: 20200526—5241.
Comments Due: 5 p.m. ET 6/16/20.

Docket Numbers: ER14-1421-005.

Applicants: Diamond State
Generation Partners, LLC.

Description: Compliance filing:
Compliance Filing to be effective
7/1/2019.

Filed Date: 5/27/20.

Accession Number: 20200527-5000.

Comments Due: 5 p.m. ET 6/17/20.

Docket Numbers: ER20-1901-000.

Applicants: Midcontinent
Independent System Operator, Inc.

Description: Request for Waiver of
Midcontinent Independent System
Operator, Inc.

Filed Date: 5/26/20.

Accession Number: 20200526-5239.

Comments Due: 5 p.m. ET 6/16/20.

Docket Numbers: ER20-1902-000.

Applicants: Midcontinent
Independent System Operator, Inc., PJM
Interconnection, L.L.C.

Description: § 205(d) Rate Filing:
2020-05-27_MISO-PJM JOA EMS
Models and Data Exchange Filing to be
effective 7/27/2020.

Filed Date: 5/27/20.

Accession Number: 20200527-5112.

Comments Due: 5 p.m. ET 6/17/20.

Docket Numbers: ER20-1903-000.

Applicants: Midcontinent
Independent System Operator, Inc., PJM
Interconnection, L.L.C.

Description: § 205(d) Rate Filing:
Revisions to the MISO-PJM Joint
Operating Agreement re EMS Data
Confidentiality to be effective 7/27/
2020.

Filed Date: 5/27/20.

Accession Number: 20200527-5134.

Comments Due: 5 p.m. ET 6/17/20.

Docket Numbers: ER20-1904-000.

Applicants: California Independent
System Operator Corporation.

Description: § 205(d) Rate Filing:
2020—-05-27 Proxy Demand Resources to
Provide Flexible RA Capacity to be
effective 8/1/2020.

Filed Date: 5/27/20.

Accession Number: 20200527-5152.

Comments Due: 5 p.m. ET 6/17/20.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified comment date.

Protests may be considered, but
intervention is necessary to become a
party to the proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: May 27, 2020.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2020-11841 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP20-456—-000]

Enable Mississippi River
Transmission, LLC; Notice of
Application

Take notice that on May 15, 2020,
Enable Mississippi River Transmission,
LLC (MRT), 910 Louisiana Street, Suite
4840, Houston, Texas 77002, filed in the
above referenced docket an application
pursuant to section 7(c) of the Natural
Gas Act (NGA), 15 U.S.C. 7171(c) of the
regulations of the Federal Energy
Regulatory Commission requesting
authorization for an amendment to its
certificate of public convenience
necessity pursuant to Part 157, Subpart
A of the Commission’s regulations for
the East Unionville Storage Field
located in Lincoln Parish, Louisiana.
MRT seeks authorization to reduce East
Unionville’s certificated cushion gas
capacity to 19.1 Bcf and to increase East
Unionville’s working gas capacity to
36.1 Bcf. MRT states that with the
approval of these proposed changes, the
East Unionville’s certificated total
capacity of 55.2 Bcf will not change.
MRT also requests approval of the
accounting entries associated with the
amendments to the East Unionville
Certificate, all as more fully set forth in
the application which is on file with the
Commission and open to public
inspection. The filing is available for
review on the Commission’s website
web at http://www.ferc.gov using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. For assistance, contact FERC
at FERCOnlineSupport@ferc.gov or call
toll-free, (866) 208—3676 or TYY, (202)
502—8659. At this time, the Commission
has suspended access to the

Commission’s Public Reference Room,
due to the proclamation declaring a
National Emergency concerning the
Novel Coronavirus Disease (COVID-19),
issued by the President on March 13,
2020.

Any questions concerning this
application may be directed to Jonathan
Christian, Associate General Counsel,
Enable Mississippi River Transmission,
LLGC, 910 Louisiana Street, 48th Floor,
Houston, TX 77002, by phone at (346)
701-2146, or by email at
jonathan.christian@
enablemidstream.com.

Pursuant to section 157.9 of the
Commission’s rules (18 CFR 157.9),
within 90 days of this Notice, the
Commission staff will either: Complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the final
environmental impact statement (FEIS)
or EA for this proposal. The filing of the
EA in the Commission’s public record
for this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
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to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commentors will be
placed on the Commission’s
environmental mailing list and will be
notified of any meetings associated with
the Commission’s environmental review
process. Environmental commentors
will not be required to serve copies of
filed documents on all other parties.
However, the non-party commentors
will not receive copies of all documents
filed by other parties or issued by the
Commission and will not have the right
to seek court review of the
Commission’s final order.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—-3676 or TYY, (202)
502-8659.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically may mail similar
pleadings to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426. Hand
delivered submissions in docketed
proceedings should be delivered to
Health and Human Services, 12225
Wilkins Avenue, Rockville, Maryland
20852.

Comment Date: 5:00 p.m. Eastern
Standard Time on June 17, 2020.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11867 Filed 6—-1—20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 2309-032]

Jersey Central Power & Light
Company, PSEG Fossil, LLC, Yards
Creek Energy, LLC; Notice of
Application for Partial Transfer of
License and Soliciting Comments,
Motions to Intervene, and Protests

On May 6, 2020, Jersey Central Power
& Light Company (JCP&L or transferor)
and PSEG Fossil, LLC (PSEG) current
co-licensees, and Yards Creek Energy,
LLG (YCE or transferee) filed a joint
application for a partial transfer of the
license for the Yards Creek Pumped
Storage Hydroelectric Project No. 2309.
The project is located on Yards Creek in
Warren County, New Jersey.

The applicants seek Commission
approval for a partial transfer of the
license for the project to remove JCP&L
as a co-licensee and to add YCE as co-
licensee.

Applicants Contact: For transferor:
Anne M. Rericha, Attorney, FirstEnergy
Service Company, 76 S. Maine Street,
Akron, Ohio 44308, Phone: (330) 374—
6550, Email: arericha@
firstenergycorp.com and Morgan E.
Parke, Associate General Counsel,
FirstEnergy Service Company, 76 S.
Maine Street, Akron, Ohio 44308,
Phone: (330) 384-4595, Email: mparke@
firstenergycorp.com

For co-licensee: Cara J. Lewis,
Managing Counsel—Federal Regulatory,
PSEG Services Corporation, 80 Park
Plaza—T5G, Newark, New Jersey 07102,
Phone: (973) 430-8836, Email:
cara.lewis@pseg.com

For transferee: Kimberly Ognisty,
Winston & Strawn LLC, 1901 L Street
NW, Washington, DC 20036, Phone:
(202) 282-5217, Email: kognisty@
winston.com

FERC Contact: Anumzziatta
Purchiaroni, (202) 502—-6191,
Anumzziatta.purchiaroni@ferc.gov.

Deadline for filing comments, motions
to intervene, and protests: 30 days from
the date that the Commission issues this
notice. The Commission strongly
encourages electronic filing. Please file
comments, motions to intervene, and
protests using the Commission’s eFiling
system at http://www.ferc.gov/docs-
filing/efiling.asp. Commenters can

submit brief comments up to 6,000
characters, without prior

registration, using the eComment
system at http://www.ferc.gov/docs-
filing/ecomment.asp. You must include
your name and contact information at
the end of

your comments. For assistance, please
contact FERC Online Support at
FERCOnlineSupport@ferc.gov, (866)
208-3676 (toll free), or (202) 502—8659
(TTY). In lieu of electronic filing, please
send a paper copy to: Secretary, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426.
The first page of any filing should
include docket number P-2309-032.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11868 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Project No. 15022-000]

Warrior Hydro, LLC; Notice of
Preliminary Permit Application
Accepted for Filing and Soliciting
Comments, Motions To Intervene, and
Competing Applications

On January 28, 2020, Warrior Hydro,
LLC filed an application for a
preliminary permit, pursuant to section
4(f) of the Federal Power Act (FPA),
proposing to study the feasibility of a
hydropower project to be located at the
U.S. Army Corps of Engineers’ (Corps)
William Bacon Oliver Lock and Dam on
the Black Warrior River near the towns
of Tuscaloosa and Northport in
Tuscaloosa County, Alabama. The sole
purpose of a preliminary permit, if
issued, is to grant the permit holder
priority to file a license application
during the permit term. A preliminary
permit does not authorize the permit
holder to perform any land-disturbing
activities or otherwise enter upon lands
or waters owned by others without the
owners’ express permission.

The proposed project would consist of
the following: (1) An 80-foot-long, 140-
foot-wide intake channel; (2) four 10-
foot-diameter, 60-foot-long steel siphon
penstocks, near the south abutment of
the Corps’ dam; (3) a 80-foot-long, 40-
foot-wide powerhouse containing four
generating units with a total capacity of
9.2 megawatts; (4) a 100-foot-long, 140-
foot-wide tailrace; and (5) a 0.9-mile-
long, 34.5kV transmission line. The
proposed project would have an
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estimated average annual generation of
59,000 megawatt-hours, and operate as
directed by the Corps.

Applicant Contact: Mr. Jeremy Wells,
Wells Engineering, LLC, 5962 Zebulon
Rd #144, Macon, GA 35565; (478) 238—
3054

FERC Contact: Michael Spencer;
michael.spencer@ferc.gov; (202) 502—
6093.

Deadline for filing comments, motions
to intervene, competing applications
(without notices of intent), or notices of
intent to file competing applications:
Sixty (60) days from the issuance of this
notice. Competing applications and
notices of intent must meet the
requirements of 18 CFR 4.36.

The Commission strongly encourages
electronic filing. Please file comments,
motions to intervene, notices of intent,
and competing applications using the
Commission’s eFiling system at http://
www.ferc.gov/docs-filing/efiling.asp.
Commenters can submit brief comments
up to 6,000 characters, without prior
registration, using the eComment system
at http://www.ferc.gov/docs-filing/
ecomment.asp. You must include your
name and contact information at the end
of your comments. For assistance,
please contact FERC Online Support at
FERCOnlineSupport@ferc.gov, (866)
208-3676 (toll free), or (202) 502—8659
(TTY). In lieu of electronic filing, please
send a paper copy to: Secretary, Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DG 20426.
The first page of any filing should
include docket number P-15022-000.

More information about this project,
including a copy of the application, can
be viewed or printed on the “eLibrary”
link of Commission’s website at http://
www.ferc.gov/docs-filing/elibrary.asp.
Enter the docket number (P-15022) in
the docket number field to access the
document. For assistance, contact FERC
Online Support.

Dated: May 27, 2020.

Kimberly D. Bose,

Secretary.

[FR Doc. 202011866 Filed 6-1-20; 8:45 am|
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER20—-1879-000]

Oliver Wind I, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Oliver

Wind I, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is June 16,
2020.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—-3676 or TYY, (202)
502-8659.

Dated: May 27, 2020.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2020-11836 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. ER20-1769-000]

Chicot Solar, LLC; Supplemental
Notice That Initial Market-Based Rate
Filing Includes Request for Blanket
Section 204 Authorization

This is a supplemental notice in the
above-referenced proceeding of Chicot
Solar, LLC’s application for market-
based rate authority, with an
accompanying rate tariff, noting that
such application includes a request for
blanket authorization, under 18 CFR
part 34, of future issuances of securities
and assumptions of liability.

Any person desiring to intervene or to
protest should file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
in accordance with Rules 211 and 214
of the Commission’s Rules of Practice
and Procedure (18 CFR 385.211 and
385.214). Anyone filing a motion to
intervene or protest must serve a copy
of that document on the Applicant.

Notice is hereby given that the
deadline for filing protests with regard
to the applicant’s request for blanket
authorization, under 18 CFR part 34, of
future issuances of securities and
assumptions of liability, is June 16,
2020.

The Commission encourages
electronic submission of protests and
interventions in lieu of paper, using the
FERC Online links at http://
www.ferc.gov. To facilitate electronic
service, persons with internet access
who will eFile a document and/or be
listed as a contact for an intervenor
must create and validate an
eRegistration account using the
eRegistration link. Select the eFiling
link to log on and submit the
intervention or protests.

Persons unable to file electronically
may mail similar pleadings to the
Federal Energy Regulatory Commission,
888 First Street NE, Washington, DC
20426. Hand delivered submissions in
docketed proceedings should be
delivered to Health and Human
Services, 12225 Wilkins Avenue,
Rockville, Maryland 20852.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
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interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Dated: May 27, 2020.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2020-11835 Filed 6—1—20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. AD19-16-000]

Common Performance Metrics;
Request for Information on
Performance Metrics for ISOs, RTOs,
and Regions Outside ISOs and RTOs

On April 21, 2020, the Office of
Management and Budget (OMB)
approved the Federal Energy Regulatory
Commission (Commission or FERC)
staff’s request for reinstatement and
revision of the FERC-922 (Performance
Metrics for ISOs, RTOs, and Regions
Outside ISOs and RTOs, OMB Control
No. 1902-0262) information collection,
as discussed in Docket No. AD19-16—
000. Consistent with the OMB-approved
information collection, ISOs, RTOs, and
utilities in regions outside ISOs and
RTOs are encouraged to submit
responsive information by October 30,
2020.1

Respondents should submit their
responses in Docket No. AD19-16—000
via the Commission’s electronic filing
(eFiling) system.2 Submissions should

1In the OMB request for reinstatement and
revision of the FERC-922 information collection,
Commission staff indicated that respondents would
be given 90 days to submit responses to the
information collection. However, given the
emergency conditions caused by the Novel
Coronavirus Disease (COVID-19), there is good
cause to extend the deadline for submitting
responses to this information collection an
additional 60 days.

2More information on the Commission’s eFiling
system is posted at: https://www.ferc.gov/docs-

be made using the OMB-approved
Information Collection Input
Spreadsheet (Excel workbook) and the
associated Common Metrics Information
Collection User Guide.3

For further information, please
contact: Darren Sheets, Office of Energy
Policy and Innovation, Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426,

(202) 502—8742, Darren.Sheets@
FERC.gov.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11872 Filed 6—-1—20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP20-461-000]

Lower Valley Energy, Inc.; Notice of
Application

Take notice that on May 22, 2020,
Lower Valley Energy, Inc. (LVE), 236
North Washington, P.O. Box 188, Afton,
Wyoming 83110 filed in Docket No.
CP20-461-000, an application pursuant
to section 7(f) of the Natural Gas Act
and Part 157 of the Commission’s
regulations requesting that the
Commission grant it a determination of
service area within which LVE may,
without further Commission
authorization, own and operate an
approximately 49-mile pipeline from
Montpelier, Idaho to Afton Wyoming to
displace semi-trailer deliveries of LNG
to its Afton LNG storage and
distribution facilities and for possible
natural gas delivery to seven properties
within its existing electric service
territory in Caribou County Idaho. LVE
also requests a finding that it qualifies
for treatment as an LDC for purposes of
Section 311 of the Natural Gas Policy
Act and a waiver of various Commission
requirements as appropriate and
consistent with the requested
determination.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to

filing/efiling.asp. All submissions to the
Commission must be formatted and filed in
accordance with submission guidelines described
at: http://www.ferc.gov/help/submission-guide.asp.

3Links to the approved Information Collection
Input Spreadsheet (Excel workbook) and the
Common Metrics Information Collection User
Guide can be found at: http://www.ferc.gov/
industries/electric/indus-act/rto/rto-iso-
performance.asp.

view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For
assistance, contact FERC at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208—3676 or TYY, (202)
502-8659.

Any questions regarding this
application should be directed to Craig
Coles, Director of Gas Operations, Lower
Valley Energy, Inc, P.O. Box 188, Afton,
Wyoming 83110 or via email at ccoles@
Ivenergy.com.

Pursuant to section 157.9 of the
Commission’s rules, 18 CFR 157.9,
within 90 days of this Notice the
Commission staff will either: complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the EA
for this proposal. The filing of the EA
in the Commission’s public record for
this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s FEIS or EA.

There are two ways to become
involved in the Commission’s review of
this project. First, any person wishing to
obtain legal status by becoming a party
to the proceedings for this project
should, on or before the comment date
stated below, file with the Federal
Energy Regulatory Commission, 888
First Street NE, Washington, DC 20426,
a motion to intervene in accordance
with the requirements of the
Commission’s Rules of Practice and
Procedure (18 CFR 385.214 or 385.211)
and the Regulations under the NGA (18
CFR 157.10). A person obtaining party
status will be placed on the service list
maintained by the Secretary of the
Commission and will receive copies of
all documents filed by the applicant and
by all other parties. A party must submit
3 copies of filings made with the
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Commission and must provide a copy to
the applicant and to every other party in
the proceeding. Only parties to the
proceeding can ask for court review of
Commission orders in the proceeding.

However, a person does not have to
intervene in order to have comments
considered. The second way to
participate is by filing with the
Secretary of the Commission, as soon as
possible, an original and two copies of
comments in support of or in opposition
to this project. The Commission will
consider these comments in
determining the appropriate action to be
taken, but the filing of a comment alone
will not serve to make the filer a party
to the proceeding. The Commission’s
rules require that persons filing
comments in opposition to the project
provide copies of their protests only to
the party or parties directly involved in
the protest.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenters will be
placed on the Commission’s
environmental mailing list and will be
notified of any meetings associated with
the Commission’s environmental review
process. Environmental commenters
will not be required to serve copies of
filed documents on all other parties.
However, the non-party commenters
will not receive copies of all documents
filed by other parties or issued by the
Commission and will not have the right
to seek court review of the
Commission’s final order.

As of the February 27, 2018 date of
the Commission’s order in Docket No.
CP16-4-001, the Commission will
apply its revised practice concerning
out-of-time motions to intervene in any
new Natural Gas Act section 3 or section
7 proceeding.! Persons desiring to
become a party to a certificate
proceeding are to intervene in a timely
manner. If seeking to intervene out-of-
time, the movant is required to “show
good cause why the time limitation
should be waived,” and should provide
justification by reference to factors set

forth in Rule 214(d)(1) (18 CFR
385.214(d)(1)) of the Commission’s
Rules and Regulations.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically may mail similar
pleadings to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426. Hand
delivered submissions in docketed
proceedings should be delivered to
Health and Human Services, 12225
Wilkins Avenue, Rockville, Maryland
20852.

Comment Date: 5:00 p.m. Eastern
Standard Time on June 17, 2020.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11865 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM98—-1-000]

Records Governing Off-the-Record
Communications; Public Notice

This constitutes notice, in accordance
with 18 CFR 385.2201(b), of the receipt
of prohibited and exempt off-the-record
communications.

Order No. 607 (64 FR 51222,
September 22, 1999) requires
Commission decisional employees, who
make or receive a prohibited or exempt
off-the-record communication relevant
to the merits of a contested proceeding,
to deliver to the Secretary of the
Commission, a copy of the
communication, if written, or a
summary of the substance of any oral
communication.

Prohibited communications are
included in a public, non-decisional file
associated with, but not a part of, the
decisional record of the proceeding.
Unless the Commission determines that
the prohibited communication and any

responses thereto should become a part
of the decisional record, the prohibited
off-the-record communication will not
be considered by the Commission in
reaching its decision. Parties to a
proceeding may seek the opportunity to
respond to any facts or contentions
made in a prohibited off-the-record
communication and may request that
the Commission place the prohibited
communication and responses thereto
in the decisional record. The
Commission will grant such a request
only when it determines that fairness so
requires. Any person identified below as
having made a prohibited off-the-record
communication shall serve the
document on all parties listed on the
official service list for the applicable
proceeding in accordance with Rule
2010, 18 CFR 385.2010.

Exempt off-the-record
communications are included in the
decisional record of the proceeding,
unless the communication was with a
cooperating agency as described by 40
CFR 1501.6, made under 18 CFR
385.2201(e)(1)(v).

The following is a list of off-the-
record communications recently
received by the Secretary of the
Commission. The communications
listed are grouped by docket numbers in
ascending order. In addition to
publishing the full text of this document
in the Federal Register, the Commission
provides all interested persons an
opportunity to view and/or print the
contents of this document via the
internet through the Commission’s
Home Page (http://ferc.gov) using the
“eLibrary” link. Enter the docket
number excluding the last three digits in
the docket number field to access the
document. At this time, the Commission
has suspended access to the
Commission’s Public Reference Room,
due to the proclamation declaring a
National Emergency concerning the
Novel Coronavirus Disease (COVID-19),
issued by the President on March 13,
2020. For assistance, contact the Federal
Energy Regulatory Commission at
FERCOnlineSupport@ferc.gov or toll
free at (866) 208—3676, or for TTY,
contact (202) 502—8659.

Docket Nos. File date Presenter or requester
Prohibited
1. CP20-47-000, RP20—41-000, RP20—41-001 .... 5-21-2020 | FERC Staff.
2. CP17-495-000, CP17-495-001 .....cccccvvvrurrucne 5-21-2020 | FERC Staff.2
3. CP16-9-000, CP16—9—010 ....cccteiiiiririieririieie ettt sr e 5-21-2020 | FERC Staff.3

1 Tennessee Gas Pipeline Company, L.L.C., 162
FERC {61,167 at 50 (2018).
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Docket Nos. ‘ File date ‘ Presenter or requester
Exempt
P—10824—026 .......cooriieeeiiiee ettt ‘ 5-20-2020 ‘ FERC Staff.4

Dated: May 27, 2020.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2020-11837 Filed 6-1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

Combined Notice of Filings

Take notice that the Commission has
received the following Natural Gas
Pipeline Rate and Refund Report filings:

Docket Numbers: CP20-458-000.

Applicants: Tennessee Gas Pipeline
Company, L.L.C.

Description: Abbreviated Application
for Authorization to Abandon Exchange
and Transportation Service of
Tennessee Gas Pipeline Company,
L.L.C.

Filed Date: 5/20/20.

Accession Number: 20200520-5039.

Comments Due: 5 p.m. ET 6/10/20.

Docket Numbers: RP20-649-000.

Applicants: Trailblazer Pipeline
Company LLC.

Description: Report Filing: TPC 2020
Annual L&U Cash-out Refund Report.

Filed Date: 5/18/20.

Accession Number: 20200518-5126.

Comments Due: 5 p.m. ET 6/1/20.

Docket Numbers: RP20-869—-001.

Applicants: Transcontinental Gas
Pipe Line Company, LLC.

Description: Tariff Amendment:
Supplement to Rate Schedule S-2
Tracker Filing in Docket No. RP20-869—
000 to be effective 6/1/2020.

Filed Date: 5/20/20.

Accession Number: 20200520-5027.

Comments Due: 5 p.m. ET 6/1/20.

The filings are accessible in the
Commission’s eLibrary system by
clicking on the links or querying the
docket number.

1Memorandum regarding ex parte
communication with Ms. Aurelle Sprout on 4/21/
2020.

2Memorandum regarding ex parte
communication with Ms. Faith Strigler on 4/21/
2020.

3Memorandum regarding ex parte
communication with Mr. Chris Cramer and 6 other
individuals on 4/16/2020.

4Email regarding the 5/20/2020 communication
between Commission staff and the Michigan State
Historic Preservation Office.

Any person desiring to intervene or
protest in any of the above proceedings
must file in accordance with Rules 211
and 214 of the Commission’s
Regulations (18 CFR 385.211 and
385.214) on or before 5:00 p.m. Eastern
time on the specified date(s). Protests
may be considered, but intervention is
necessary to become a party to the
proceeding.

eFiling is encouraged. More detailed
information relating to filing
requirements, interventions, protests,
service, and qualifying facilities filings
can be found at: http://www.ferc.gov/
docs-filing/efiling/filing-req.pdf. For
other information, call (866) 208—3676
(toll free). For TTY, call (202) 502—8659.

Dated: May 27, 2020.
Nathaniel J. Davis, Sr.,
Deputy Secretary.
[FR Doc. 2020-11838 Filed 6—1-20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. RM19-4-000]

Implementation of Amended Section of
the Federal Power Act

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Notice of Availability of Report;
Request for Public Comment.

SUMMARY: Pursuant to “An Act to amend
section 203 of the Federal Power Act”
(Act), the Commission issues an initial
report on the effects of the amendment
on mergers or consolidations by a public
utility as well as the information
collected since this amendment and the
Commission’s final rule implementing
this amendment became effective.
DATES: Comments are due on or before
June 29, 2020.

ADDRESSES: Comments, identified by
docket number, may be filed
electronically at http://www.ferc.gov in
acceptable native applications and
print-to-PDF, but not in scanned or
picture format. For those unable to file
electronically, comments may be filed
by mail or hand-delivery to: Federal
Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE, Washington, DC 20426. The

Comment Procedures Section of this
document contains more detailed filing
procedures.
FOR FURTHER INFORMATION CONTACT:
Tina Briscoe (Technical Information),
Office of Energy Market Regulation, 888
First Street NE, Washington, DG 20426,
(202) 502—8751, Tina.Briscoe@ferc.gov.
Regine Baus (Legal Information),
Office of the General Counsel, 888 First
Street NE, Washington, DC 20426, (202)
502—8757, Regine.Baus@ferc.gov.

United States of America Federal
Energy Regulatory Commission

Implementation of Amended Section
203(a)(1)(B) of the Federal Power Act;
Notice Of Availability Of Report;
Request For Public Comment

May 22, 2020

1. Introduction

1. On September 28, 2018, Congress
passed “An Act to amend section 203 of
the Federal Power Act” (Act) in Public
Law 115—247. As discussed in further
detail below, the Act resulted in two
changes to section 203 of the Federal
Power Act (FPA).? The Act also directed
the Commission to issue a report,
subject to notice and comment, on the
changes to FPA section 203 and to
submit that report to Congress. As
discussed below, interested persons
may submit comments on this report by
June 29, 2020.

II. Background
A. Public Law 115-247

2. Section 1 of the Act amended
section 203(a)(1)(B) 2 to provide that no
public utility shall, without first having
secured an order of the Commission
authorizing it to do so, merge or
consolidate, directly or indirectly, its
facilities subject to the jurisdiction of
the Commission, or any part thereof,
with the facilities of any other person,
or any part thereof, that are subject to
the jurisdiction of the Commission and
have a value in excess of $10 million,
by any means whatsoever. Section 3 of
the Act provided that the amendment to
section 203(a)(1)(B) shall take effect 180
days after the date of the enactment of
the Act, i.e., March 28, 2019. The
primary effect of this amendment was to
establish a $10 million threshold for

116 U.S.C. 824b (2018).
2]d. 824b(a)(1)(B).
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transactions that are subject to the
Commission’s review and authorization
under section 203(a)(1)(B).

3. In section 2 of the Act, Congress
amended section 203(a) to add section
203(a)(7) to require notification for
certain transactions. Section 203(a)(7)
provides that, not later than 180 days
after the date of the enactment of section
203(a)(7), the Commission shall
promulgate a rule requiring any public
utility that is seeking to merge or
consolidate, directly or indirectly, its
facilities subject to the jurisdiction of
the Commission, or any part thereof,
with those of any other person, to notify
the Commission of such transactions not
later than 30 days after the date on
which the transaction is consummated
if: (1) The facilities, or any part thereof,
to be acquired are of a value in excess
of $1 million; and (2) such public utility
is not required to secure a Commission
order under amended section
203(a)(1)(B).

4. The Act also specified that, not
later than two years after the date of the
enactment of the Act, the Commission
shall submit to Congress a report that
assesses the effects of the amendment
made by section 1 and that such report
shall take into account any information
collected under section 203(a)(7). The
Act required that the Commission
provide for notice and comment with
respect to the report.

B. Order No. 855

5. The Commission issued Order No.
855 on February 21, 2019,3 to revise its
regulations to implement the
amendments in the Act. Specifically,
the Commission revised section
33.1(a)(1)(ii) to provide that part 33
applies to any public utility seeking
authorization under section 203 to
merge or consolidate, directly or
indirectly, its facilities subject to the
jurisdiction of the Commission, or any
part thereof, with the facilities of any
other person, or any part thereof, that
are subject to the jurisdiction of the
Commission and have a value in excess
of $10 million, by any means
whatsoever.4

6. In addition, the Commission added
section 33.12 to its regulations to
require that public utilities submit a
notification filing for transactions
subject to section 203(a)(7). The
Commission required that such public
utilities include the following
information in the notification filing: (1)

3 Implementation of Amended Section
203(a)(1)(B) of the Federal Power Act, Order No.
855, 166 FERC {61,120 (2019); see also Mergers or
Consolidations by a Public Utility, 84 FR 6069 (Feb.
26, 2019).

418 CFR 33.1(a)(1)(ii) (2019).

The exact name of the public utility and
its principal business address; and (2) a
narrative description of the transaction,
including the identity of all parties
involved in the transaction and all
jurisdictional facilities associated with
or affected by the transaction, the
location of such jurisdictional facilities,
the date on which the transaction was
consummated, the consideration for the
transaction, and the effect of the
transaction on the ownership and
control of such jurisdictional facilities.
The Commission also required that the
notification filing contain a statement
regarding whether the parties to the
transaction are affiliates to provide
transparency as to whether these
transactions are negotiated at arm’s
length and whether these transactions
could have an effect on a public utility’s
rates.>

7. The Commission directed public
utilities to file the notification filings
within a dedicated docket number
associated with section 203 filings.
Filings for each fiscal year (FY) are
submitted into the designated docket
number and made accessible through
the Commission’s eLibrary system.6

III. Review of Section 203 Filings
Following Amendment to Section
203(a)(1)(B)

8. As to the effects of the amendment
adding the $10 million threshold to
section 203(a)(1)(B), the Act has resulted
in two notable changes with respect to
transactions that were previously and
remain subject to section 203(a)(1)(B).
The first such change is that, in general,
since the Act took effect on September
28, 2018, the Commission has seen a
reduction in the overall number of
section 203 filings from previous years.
For example, in FY 2018 and FY 2019,
respectively, the Commission received
164 and 142 filings under section 203.
However, to date in FY 2020, the
Commission has received 66 filings.

9. In addition, since the Act took
effect, the Commission has seen fewer
filings requesting authorization for
transactions under section 203(a)(1)(B).
Generally, these transactions involve
acquisitions by a public utility of
Commission-jurisdictional facilities,
usually transmission facilities. Before
the Act took effect, the Commission
would receive a significant number of
filings requesting authorization for
transactions where the facilities at issue
were valued at less than $10 million,
many less than $1 million. Since the Act

51d. 33.12 (2019).

6 Filings for the FY are included in a separate
docket denoted as EC19-1 for FY 2019, EC20-1 for
FY 2020, etc.

took effect, only a few filings requesting
authorization under section 203(a)(1)(B)
have been submitted. For example, in
FY 2018, the Commission received 30
filings requesting authorization under
section 203(a)(1)(B). In contrast, in FY
2020, to date, the Commission has
received only 17 filings requesting
authorization for transactions under
section 203(a)(1)(B). The Commission
expects to continue to see fewer section
203 filings as a result of the Act’s
addition of the $10 million threshold to
this section of the FPA.

IV. Information Collected in
Notification Filings

10. Since the Act took effect, the
Commission has received 14
notification filings pursuant to section
203(a)(7) of the FPA and section 33.12
of the Commission’s regulations. Below
is a brief description of those filings.
Interested persons may view the
notification filings in Docket Nos.
EC19-1-000 (for FY2019 transaction)
and EC20-1-000 (for FY2020
transactions) for more detailed
information.

11. Specifically, in Docket No. EC19—
1-000, the Commission received
notification filings for eight transactions
submitted by the following entities:
Virginia Electric and Power Company,
Monongahela Power Company, and The
Potomac Edison Company; NSTAR
Electric Company; Entergy Louisiana,
LLC (Entergy Louisiana); FPL Energy
Wyman IV LLC (FPL Energy); ITC
Midwest LLC, Westar Energy, Inc., and
American Transmission Systems, Inc.
For example, Entergy Louisiana
submitted a filing indicating that it had
acquired from a non-affiliated customer
certain limited transmission facilities
that were subject to the Commission’s
jurisdiction with a total value in excess
of $1 million, but less than $10 million.
Entergy Louisiana stated that the total
cost of the transmission facilities and
equipment was $6,043,750.

12. Thus far for FY 2020, in Docket
No. EC20-1-000 the Commission has
received six notification filings,
including notices filed by Michigan
Electric Transmission Company, LLC;
Paulding Wind Farm IV, LLC (Paulding
IV); International Transmission
Company; Little Bear Solar 1, LLC; and
American Electric Power Service
Corporation. For example, Paulding IV
submitted a filing in connection with its
acquisition of an undivided interest in
certain Commission-jurisdictional
shared interconnection facilities from
Paulding Wind Farm III LLC (Paulding
III). According to Paulding IV, both
parties were indirectly owned by EDP
Renewables North America LLC and are
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affiliated. Paulding IV acquired the
undivided ownership interests from
Paulding I1I for $4,694,270, which the
parties stated was net book value.

13. Given the Commission’s more
limited oversight over transactions
subject to section 203(a)(7), we believe
that the information collected in these
notification filings was adequate to
ensure compliance with the statute and
the Commission’s regulations. That is,
the information collected is far less than
the information required for full section
203 applications pursuant to part 33 of
the Commission’s regulations, but more
than a brief notice establishing that the
underlying transaction was
consummated. Thus, the Commission
continues to be able to track who
controls the Commission-jurisdictional
facilities at issue in these transactions as
well as whether these transactions are
executed at arm’s length or could affect
a public utility’s rates.

V. Request for Comment

14. As discussed above, the Act
specified that, not later than two years
after the date of enactment of the Act,
the Commission shall submit to
Congress a report that assesses the
effects of the amendment made by
section 1 and takes into account any
information collected under section
203(a)(7). The Act also required that the
Commission provide for notice and
comment with respect to this report.

15. Consistent with this directive from
Congress, we request comment on this
report. Comments are due June 29, 2020.
The Commission will review the
comments prior to submitting the report
to Congress by September 28, 2020.

VI. Comment Procedures

16. The Commission invites interested
persons to submit comments on the
matters and issues proposed in the
report, including any related matters
that commenters may wish to discuss.
Comments are due on or before June 29,
2020. Comments must refer to Docket
No. RM19-4-000 and must include the
commenter’s name, the organization
they represent, if applicable, and their
address.

17. The Commission encourages
comments to be filed electronically via
the eFiling link on the Commission’s
website at http://www.ferc.gov. The
Commission accepts most standard
word processing formats. Documents
created electronically using word
processing software should be filed in
native applications or print-to-PDF
format and not in a scanned format.
Commenters filing electronically do not
need to make a paper filing.

18. Commenters that are not able to
file comments electronically must send
an original of their comments to:
Federal Energy Regulatory Commission,
Secretary of the Commission, 888 First
Street NE, Washington, DC 20426.

19. All comments will be placed in
the Commission’s public files and may
be viewed, printed, or downloaded
remotely. Commenters on this report are
not required to serve copies of their
comments on other commenters.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11869 Filed 6—-1—20; 8:45 am]
BILLING CODE 6717-01-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

[Docket No. CP20-457-000]

National Fuel Gas Supply Corporation;
Notice of Application

Take notice that on May 19, 2020,
National Fuel Gas Supply Corporation
(National Fuel), 6363 Main Street,
Williamsville, New York 14221, filed in
Docket No. CP20-457-000, a prior
notice request pursuant to Sections
157.205, and 157.216 of the Federal
Energy Regulatory Commission’s
regulations under the Natural Gas Act,
and National Fuel’s blanket certificate
issued in Docket No. CP83—4—-000, for
authorization to abandon certain
facilities in its Sheridan Storage Field,
located in Chautauqua County, New
York. National Fuel proposes to plug
and abandon two injection/withdrawal
storage wells, Wells I-2062 and 1-2054,
and abandon in place the associated
well lines RW2062 and RW2054, all as
more fully set forth in the request that
is on file with the Commission and open
to public inspection.

In addition to publishing the full text
of this document in the Federal
Register, the Commission provides all
interested persons an opportunity to
view and/or print the contents of this
document via the internet through the
Commission’s Home Page (http://
ferc.gov) using the “eLibrary” link.
Enter the docket number excluding the
last three digits in the docket number
field to access the document. At this
time, the Commission has suspended
access to the Commission’s Public
Reference Room, due to the
proclamation declaring a National
Emergency concerning the Novel
Coronavirus Disease (COVID-19), issued
by the President on March 13, 2020. For

assistance, contact the Federal Energy
Regulatory Commission at
FERCOnlineSupport@ferc.gov or call
toll-free, (886) 208-3676 or TYY, (202)
502-8659.

Any questions regarding this
application should be directed to
Meghan M. Emes, Attorney for National
Fuel, 6363 Main Street, Williamsville,
New York 14221, or call at (716) 857—
7004.

Any person or the Commission’s staff
may, within 60 days after issuance of
the instant notice by the Commission,
file pursuant to Rule 214 of the
Commission’s Procedural Rules (18 CFR
385.214) a motion to intervene or notice
of intervention and pursuant to section
157.205 of the regulations under the
NGA (18 CFR 157.205), a protest to the
request. If no protest is filed within the
time allowed therefore, the proposed
activity shall be deemed to be
authorized effective the day after the
time allowed for filing a protest. If a
protest is filed and not withdrawn
within 30 days after the allowed time
for filing a protest, the instant request
shall be treated as an application for
authorization pursuant to section 7 of
the NGA.

Pursuant to section 157.9 of the
Commission’s rules, 18 CFR 157.9,
within 90 days of this Notice the
Commission staff will either: complete
its environmental assessment (EA) and
place it into the Commission’s public
record (eLibrary) for this proceeding; or
issue a Notice of Schedule for
Environmental Review. If a Notice of
Schedule for Environmental Review is
issued, it will indicate, among other
milestones, the anticipated date for the
Commission staff’s issuance of the EA
for this proposal. The filing of the EA
in the Commission’s public record for
this proceeding or the issuance of a
Notice of Schedule for Environmental
Review will serve to notify federal and
state agencies of the timing for the
completion of all necessary reviews, and
the subsequent need to complete all
federal authorizations within 90 days of
the date of issuance of the Commission
staff’s EA.

Persons who wish to comment only
on the environmental review of this
project should submit an original and
two copies of their comments to the
Secretary of the Commission.
Environmental commenter’s will be
placed on the Commission’s
environmental mailing list, and will be
notified of any meetings associated with
the Commission’s environmental review
process. Environmental commenter’s
will not be required to serve copies of
filed documents on all other parties.
However, the non-party commenters,
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will not receive copies of all documents
filed by other parties or issued by the
Commission and will not have the right
to seek court review of the
Commission’s final order.

The Commission strongly encourages
electronic filings of comments, protests
and interventions in lieu of paper using
the “eFiling” link at http://
www.ferc.gov. Persons unable to file
electronically may mail similar
pleadings to the Federal Energy
Regulatory Commission, 888 First Street
NE, Washington, DC 20426. Hand
delivered submissions in docketed
proceedings should be delivered to
Health and Human Services, 12225
Wilkins Avenue, Rockville, Maryland
20852.

Comment Date: 5:00 p.m. Eastern
Standard Time on June 17, 2020.

Dated: May 27, 2020.
Kimberly D. Bose,
Secretary.
[FR Doc. 2020-11870 Filed 6—-1-20; 8:45 am]
BILLING CODE 6717-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-ORD-2015-0635; FRL—10010-20—
ORD]

Board of Scientific Counselors (BOSC)
Chemical Safety for Sustainability and
Health and Environmental Risk
Assessment Subcommittee Meeting—
June 2020

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice of public meeting.

SUMMARY: The Environmental Protection
Agency (EPA), Office of Research and
Development (ORD), gives notice of a
meeting of the Board of Scientific
Counselors (BOSC) Chemical Safety for
Sustainability and Health and
Environmental Risk Assessment (CSS—
HERA) Subcommittee to finalize their
preliminary report on the draft FY19-22
HERA Strategic Research Action Plan
(StRAP). Due to unforeseen
administrative circumstances, EPA is
announcing this meeting with less than
15 calendar days’ notice.

DATES: The videoconference meeting
will be held on Wednesday, June 10,
2020, from 3:00 p.m. to 6:00 p.m. (EDT).
Meeting times are subject to change.
This meeting is open to the public.
Those who wish to attend must register
by June 9, 2020. Comments must be
received by June 9, 2020, to be
considered by the subcommittee.
Requests for the draft agenda or making

a presentation at the meeting will be
accepted until June 9, 2020.
ADDRESSES: Instructions on how to
connect to the videoconference will be
provided upon registration at https://
www.eventbrite.com/e/us-epa-bosc-
chemical-safety-for-sustainability-css-
and-health-and-environmental-risk-
assessment-tickets-105445763116.
Attendees should register no later than
June 9, 2020.

Submit your comments to Docket ID
No. EPA-HQ-ORD-2015-0635 by one
of the following methods:

o www.regulations.gov: Follow the
online instructions for submitting
comments.

= Note: Comments submitted to the
www.regulations.gov website are
anonymous unless identifying
information is included in the body of
the comment.

e Email: Send comments by
electronic mail (email) to: ORD.Docket@
epa.gov, Attention Docket ID No. EPA—
HQ-ORD-2015-0635.

= Note: Comments submitted via
email are not anonymous. The sender’s
email will be included in the body of
the comment and placed in the public
docket which is made available on the
internet.

Instructions: All comments received,
including any personal information
provided, will be included in the public
docket without change and may be
made available online at
www.regulations.gov. Information
claimed to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute
will not be included in the public
docket, and should not be submitted
through www.regulations.gov or email.
For additional information about the
EPA’s public docket visit the EPA
Docket Center homepage at http://
www.epa.gov/dockets/.

Public Docket: Publicly available
docket materials may be accessed
Online at www.regulations.gov.
Copyrighted materials in the docket are
only available via hard copy. The
telephone number for the ORD Docket
Center is (202) 566—1752.

FOR FURTHER INFORMATION CONTACT: The
Designated Federal Officer (DFO), Tom
Tracy, via phone/voice mail at: (202)
564—6518; or via email at: tracy.tom@
epa.gov. Any member of the public
interested in receiving a draft agenda,
attending the meeting, or making a
presentation at the meeting should
contact Tom Tracy.

SUPPLEMENTARY INFORMATION: The Board
of Scientific Counselors (BOSC) is a
federal advisory committee that
provides advice and recommendations

to EPA’s Office of Research and
Development on technical and
management issues of its research
programs. Meeting agenda and materials
will be posted to https://www.epa.gov/
bosc. Proposed agenda items for the
meeting include but are not limited to
the following: Review of draft
subcommittee report and subcommittee
discussion.

Information on Services Available:
For information on translation services,
access, or services for individuals with
disabilities, please contact Tom Tracy at
(202) 564—6518 or tracy.tom@epa.gov.
To request accommodation of a
disability, please contact Tom Tracy at
least ten days prior to the meeting to
give the EPA adequate time to process
your request.

Authority: Pub. L. 92463, 1, Oct. 6, 1972,
86 Stat. 770.

Dated: May 27, 2020.
Mary Ross,

Director, Office of Science Advisor, Policy,
and Engagement.

[FR Doc. 2020-11816 Filed 6-1-20; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

[OMB 3060-XXXX, OMB 3060-1204; FRS
16794]

Information Collections Being
Reviewed by the Federal
Communications Commission

AGENCY: Federal Communications
Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork burdens, and as
required by the Paperwork Reduction
Act of 1995 (PRA), the Federal
Communications Commission (FCC or
Commission) invites the general public
and other Federal agencies to take this
opportunity to comment on the
following information collections.
Comments are requested concerning:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
the accuracy of the Commission’s
burden estimate; ways to enhance the
quality, utility, and clarity of the
information collected; ways to minimize
the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology; and ways to
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further reduce the information
collection burden on small business
concerns with fewer than 25 employees.
The FCC may not conduct or sponsor a
collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
PRA that does not display a valid OMB
control number.

DATES: Written PRA comments should
be submitted on or before August 3,
2020. If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all PRA comments to
Nicole Ongele, FCC, via email PRA@
fcc.gov and to Nicole.ongele@fcc.gov.
FOR FURTHER INFORMATION CONTACT: For
additional information about the
information collection, contact Nicole
Ongele, (202) 418-2991.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-XXXX.

Title: Alaska Plan End of Term
Commitments.

Form Number: N/A.

Type of Review: New information
collection.

Respondents: Business or other for-
profit entities.

Number of Respondents and
Responses: 21 respondents; 21
responses.

Estimated Time per Response: 10
hours.

Frequency of Response: One-time
reporting requirement.

Obligation to Respond: Required to
retain benefits. Statutory authority for
this information collection is contained
in 47 U.S.C. 151, 152, 154(i), 155, 201—
206, 214, 218-220, 251, 252, 254, 256,
303(r), 332, 403, and 1302.

Total Annual Burden: 210 hours.

Total Annual Cost: No Cost.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
For this information request, parties
may submit confidential information.
Requests for confidentiality may be
submitted to the Commission to be
withheld from public inspection under
47 C FR 0.459 of the FCC’s rules.

Needs and Uses: The Commission is
requesting the Office of Management
and Budget (OMB) approval for this new
information collection. On August 23,
2016, the Commission adopted the
Alaska Plan Order. See Connect
America Fund et al., WC Docket Nos.
10-90, 16-271, WT Docket No. 10-208,

Report and Order and Further Notice of
Proposed Rulemaking, 31 FCC Rcd
10139 (2016) (Alaska Plan Order). In
that order, the Commission adopted a
plan for providing Alaskan rate-of-
return carriers and competitive Eligible
Telecommunications Carriers (ETCs) the
option to obtain a fixed level of funding
for a defined term in exchange for
committing to deployment obligations
that are tailored to each Alaskan
carrier’s circumstances. A requirement
adopted in the Alaska Plan Order
requires that participating carriers
update their end-of-term commitments
no later than the end of the fourth year
of support, i.e., by December 31, 2020.
The purpose of this information
collection is to collect from the
participating carriers their updated end-
of-term commitments and addresses the
burdens associated with that
requirement.

OMB Control Number: 3060-1204.

Title: Deployment of Text-to-911.

Form Number: N/A.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other-for
profit, State, Local, or Tribal
government.

Number of Respondents and
Responses: 3,882 respondents; 52,963
responses.

Estimated Time per Response: 1-8
hours.

Frequency of Response: One-time;
annual reporting requirements and
third-party disclosure requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for these collections is
contained in 47 U.S.C. 151, 152, 154(i),
154(j), 154(0), 251(e), 303(b), 303(g),
303(r), 316, and 403.

Total Annual Burden: 76,766 hours.

Total Annual Cost: No Cost.

Privacy Act Impact Assessment: No
impact(s).

Nature and Extent of Confidentiality:
There is no need for confidentiality with
this collection of information.

Needs and Uses: Deployment of Text-
t0-911. In a Second Report and Order
released on August 13, 2014, FCC 14—
118, published at 79 FR 55367,
September 16, 2014, the Commission
adopted final rules—containing
information collection requirements—to
enable the Commission to implement
text-to-911 service. The text-to-911 rules
provide enhanced access to emergency
services for people with disabilities and
fulfilling a crucial role as an alternative
means of emergency communication for
the general public in situations where
sending a text message to 911 as
opposed to placing a voice call could be
vital to the caller’s safety. The Second

Report and Order adopted rules to
commence the implementation of text-
to-911 service with an initial deadline of
December 31, 2014 for all covered text
providers to be capable of supporting
text-to-911 service. The Second Report
and Order also provided that covered
text providers would then have a six-
month implementation period. They
must begin routing all 911 text messages
to a Public Safety Answering Point
(PSAP) by June 30, 2015 or within six
months of a valid PSAP request for text-
to-911 service, whichever is later. To
implement these requirements, the
Commission seeks to collect information
primarily for a database in which PSAPs
voluntarily register that they are
technically ready to receive text
messages to 911. As PSAPs become text-
ready, they may either register in the
PSAP database (or submit a notification
to PS Docket Nos. 10-255 and 11-153),
or provide other written notification
reasonably acceptable to a covered text
messaging provider. Either measure
taken by the PSAP constitutes sufficient
notification pursuant to the rules in the
Second Report and Order. PSAPs and
covered text providers may also agree to
an alternative implementation
timeframe (other than six months).
Covered text providers must notify the
FCC of the dates and terms of any such
alternate timeframe within 30 days of
the parties’ agreement. Additionally, the
rules adopted by the Second Report and
Order include other information
collections for third party notifications
necessary for the implementation of
text-to-911, including notifications to
consumers, covered text providers, and
the Commission. These notifications are
essential to ensure that all affected
parties are aware of the limitations,
capabilities, and status of text-to-911
services. These information collections
enable the Commission to meet the
objectives for implementation of text-to-
911 service and for compliance by
covered text providers with the six-
month implementation period in
furtherance of the Commission’s core
mission to ensure the public’s safety.

Real Time Text. In a Report and Order
and Further Notice of Proposed
Rulemaking, released on December 16,
2016, in CG Docket No. 16—145 and GN
Docket No. 15-178, the Commission
amended its rules to facilitate a
transition from text telephone (TTY)
technology to RTT as a reliable and
interoperable universal text solution
over wireless internet protocol (IP)
enabled networks for people who are
deaf, hard of hearing, deaf-blind, or
have a speech disability. Section 9.10(c)
of the rules requires Commercial Mobile
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Radio Service (CMRS) providers to be
“capable of transmitting 911 calls from
individuals with speech or hearing
disabilities through means other than
mobile radio handsets, e.g., through the
use of [TTY devices].” Additionally,
“CMRS providers that provide voice
communications over IP facilities are
not required to support 911 access via
TTYs if they provide 911 access via
[RTT] communications, in accordance
with 47 CFR part 67, except that RTT
support is not required to the extent that
it is not achievable for a particular
manufacturer to support RTT on the
provider’s network.” Section 9.10(c).
The Commission’s Report and Order
provides that once a PSAP is so capable,
the requested service provider must
begin delivering RTT communications
in an RTT format within six months
after a valid request is made—to the
extent the provider has selected RTT as
its accessible text communication
method.

Dispatchable Location. Section 506 of
RAY BAUM’S Act requires the
Commission to “consider adopting rules
to ensure that the dispatchable location
is conveyed with a 9-1-1 call,
regardless of the technological platform
used [. . .].” In a Report and Order
released on August 2019, in PS Docket
Nos. 18-261 and 17-239 and GN Docket
No. 11-117, the Commission amended
its rules to implement Kari’s Law and
Section 506 of RAY BAUM’S Act.
Specifically, for mobile text, the
Commission adopted Section
9.10(q)(10)(v) to provide that no later
than January 6, 2022, covered text
providers must provide the following
location information with all 911 text
messages routed to a PSAP:

Automated dispatchable location, if
technically feasible; otherwise, either end-
user manual provision of location
information, or enhanced location
information, which may be coordinate-based,
consisting of the best available location that
can be obtained from any available
technology or combination of technologies at
reasonable cost.

47 CFR 20.18 renumbered as 47 CFR
9.10. Additionally, the Commission
renumbered Section 20.18 as new
Section 9.10. Accordingly, we update
the references to Section 20.18 with
Section 9.10 in this supporting
statement.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2020-11854 Filed 6—1-20; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

[OMB No. 3064-0087; —0143]
Agency Information Collection

Activities: Proposed Collection
Renewal; Comment Request

AGENCY: Federal Deposit Insurance
Corporation (FDIC).
ACTION: Notice and request for comment.

SUMMARY: The FDIC, as part of its
obligations under the Paperwork
Reduction Act of 1995 (PRA), invites the
general public and other Federal
agencies to take this opportunity to
comment on the renewal of the existing
information collections described below
(OMB Control No. 3064—0087; —0143).
DATES: Comments must be submitted on
or before August 3, 2020.

SUMMARY OF ANNUAL BURDEN

ADDRESSES: Interested parties are
invited to submit written comments to
the FDIC by any of the following
methods:

e hitps://www.FDIC.gov/regulations/
laws/federal.

e Email: comments@fdic.gov. Include
the name and number of the collection
in the subject line of the message.

e Mail: Manny Cabeza (202—898—
3767), Regulatory Counsel, MB-3128,
Federal Deposit Insurance Corporation,
550 17th Street NW, Washington, DC
20429.

e Hand Delivery: Comments may be
hand-delivered to the guard station at
the rear of the 17th Street building
(located on F Street), on business days
between 7:00 a.m. and 5:00 p.m.

All comments should refer to the
relevant OMB control number. A copy
of the comments may also be submitted
to the OMB desk officer for the FDIC:
Office of Information and Regulatory
Affairs, Office of Management and
Budget, New Executive Office Building,
Washington, DC 20503.

FOR FURTHER INFORMATION CONTACT:
Manny Cabeza, Regulatory Counsel,
202—-898-3767, mcabeza@fdic.gov, MB—
3128, Federal Deposit Insurance
Corporation, 550 17th Street NW,
Washington, DC 20429.

SUPPLEMENTARY INFORMATION:

Proposal to renew the following
currently approved collections of
information:

1. Title: Procedures for Monitoring
Bank Secrecy Act Compliance.

OMB Number: 3064-0087.

Affected Public: Insured State
Nonmember Banks and Savings
Associations.

Burden Estimate:

. : Estimated ;
- Estimated Estimated : Estimated
Information collection description Eﬁ?ge%f tgbrle'%ag?% number of frequency of rtér:eoﬁg; annual burden
p respondents responses (hgurs) (hours)
Procedures for Monitoring BSA Compliance—Small In- | Recordkeeping .. | Mandatory ......... 2,523 | On Occasion ..... 35 88,305
stitutions (Less than $500 million).
Procedures for Monitoring BSA Compliance—Medium | Recordkeeping .. | Mandatory ......... 774 | On Occasion ..... 250 193,500
Institutions ($500 million-$10 billion).
Procedures for Monitoring BSA Compliance—Large In- | Recordkeeping .. | Mandatory ......... 47 | On Occasion ..... 450 21,150
stitutions (Over $10 billion).
Total Estimated AnNUal BUIEN .........cooeviieiiiiiiiiiiis | cviriieeeiiieeeiiieciiies | cvveeeiiieeessneeeesises | veeeesiseeessisseessiss | teveeeesssseessssseeessins | seeeessvsseesssseesennns 302,955 hours

General Description of Collection:
Respondents must establish and
maintain procedures designed to
monitor and ensure their compliance
with the requirements of the Bank
Secrecy Act and the implementing
regulations promulgated by the
Department of Treasury at 31 CFR
Chapter X. Respondents must also

provide training for appropriate
personnel. There is no change in the
method or substance of the collection.
The overall reduction in burden hours
is a result of economic fluctuation. In
particular, the number of respondents
has decreased while the hours per
response remain the same.

2. Title: Forms Relating to Processing
Deposit Insurance Claims.

OMB Number: 3064—0143.

Affected Public: Private sector
individuals and entities maintaining
deposits at insured depository
institutions.

Burden Estimate:
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SUMMARY OF ESTIMATED ANNUAL BURDEN

Type of momberel | tmeper | [Freauency | IS8
burden respondents response of response | . 1al burden
Combined Deposit Brokers and Individuals:
7200/04—Declaration for Government Deposit ...........ccccceeevvrercriennne. Reporting 14 0.5 | On Occasion ..... 7
7200/05—Declaration for Revocable Trust .... Reporting .. 165 0.5 | On Occasion ..... 83
7200/06—Declaration of Independent ActiVity ..........ccccoeeeiiiiiiieiiiienns Reporting .. 0.5 | On Occasion ..... 0.5
7200/07—Declaration of Independent Activity for Unincorporated As- | Reporting 0.5 | On Occasion ..... 0.5
sociation.

7200/08—Declaration for Joint Ownership Deposit ..........ccccovvreerirennns Reporting 1 0.5 | On Occasion ..... 0.5
7200/09—Declaration for Testamentary Deposit ...... Reporting .. 21 0.5 | On Occasion ..... 11
7200/10—Declaration for Defined Contribution Plan ... | Reporting .. 1 1.0 | On Occasion ..... 1
7200/11—Declaration for IRA/KEOGH Deposit ........ ... | Reporting .. 1 0.5 | On Occasion ..... 0.5
7200/12—Declaration for Defined Benefit Plan Reporting .. 1 1.0 | On Occasion ..... 1
7200/13—Declaration of Custodian Deposit ......... Reporting .. 1 0.5 | On Occasion ..... 0.5
7200/14—Declaration or Health and Welfare Plan Reporting .. 12 1.0 | On Occasion ..... 12
7200/15—Declaration for Plan and Trust .............. Reporting .. 1 0.5 | On Occasion ..... 0.5
7200/18—Declaration for Irrevocable Trust Reporting .. 1 0.5 | On Occasion ..... 0.5
7200/24—Claimant Verification .............. Reporting .. 218 0.5 | On Occasion ..... 109
7200/26—Depositor Interview FOrm ...........cccooeviineneiincneeeeeseees Reporting 198 0.5 | On Occasion ..... 99
Subtotal: Combined Brokers and Individuals ...........cccccoviiiiiiiiis | coriiieeeeee s B37 | o | 326.5

Deposit Brokers Only:
Deposit Broker Submission Checklist ...........ccociiiiiiiiiiniiniiee e Reporting 136 0.0833 | On Occasion ..... 11.33
Diskette, following “Broker Input File Requirements”—burden will vary | Reporting .. 102 0.750 | On Occasion ..... 76.5
depending on the broker’s number of brokered accounts. Reporting .. 34 5.0 | On Occasion ..... 170
Exhibit B, the standard agency agreement, or the non-standard agen- | Reporting 136 0.0167 | On Occasion ..... 2.27

cy agreement.
Subtotal: Deposit Brokers Only ..........ccoccoviiiiiniiniiniiiiiiciiiies | e LT O 260.13
Total Estimated Annual BUrdEN ..........cccooiiiiiiiiiiiiiiieiiniiees | ererieseeieeseseeinens | sreseseesesessrenes | oeneeiresesesieniens | eoeeieesneseennesennens 581.10

General Description of Collection:
When an insured depository institution
(“IDI”) is closed by its primary
regulatory authority, the FDIC has the
responsibility to pay the insured
deposits pursuant to Section 11(a) and
(f) of the Federal Deposit Insurance Act
(FDI Act), 12 U.S.C. 1821(a) and (f), and
the FDIC’s regulations, ‘“Deposit
Insurance Coverage”, 12 CFR part 330,
and “Recordkeeping for Timely Deposit
Insurance Determination”, 12 CFR part
370. In the event that the requisite
information is not available in a failed
IDI’s records, the FDIC will utilize these
forms, declarations and affidavits to
request the necessary information from
a depositor.

Generally, deposits are insured to a
maximum of $250,000. This maximum
coverage is based on “ownership rights
and capacities.” All deposits that are
maintained in the same right and
capacity are added together and insured
up to $250,000 in accordance with the
regulations relating to deposit insurance
of that particular deposit insurance
ownership category. Deposits held in
different ownership categories are
eligible for $250,000 coverage per
category. For example, as a general rule,
single ownership accounts are
separately insured from trust accounts
held for qualified beneficiaries.

At the time of an IDI’s closing, the
FDIC obtains information about
customer accounts from the IDI’s
deposit account records. Based on the

IDI’s records, the FDIC makes
determinations about insurance
coverage for each depositor. Depositors
deemed to be uninsured because their
deposits are over $250,000 may qualify
for additional insurance coverage if they
can provide documentation
substantiating eligibility.

a. General Deposit Accounts. The
forms, declarations, and affidavits in
this collection facilitate customers
providing the FDIC with the information
that may permit a more comprehensive
deposit insurance determination.

b. Deposit Brokers. A failed IDI’s
deposit account records may not reveal
the actual owner(s) of a particular
deposit account. Rather, the deposit
account records may indicate that the
deposit was placed at the insured
institution by a deposit broker on behalf
of one or more third parties. In some
cases, the broker’s customer may not be
an actual owner of the deposit but
merely a “second-tier”” deposit broker
with its own customers. In turn, these
customers could be ““third-tier” deposit
brokers with their own customers.
Deposits held in the name of a deposit
broker on behalf of clients are covered
by federal deposit insurance (up to the
$250,000 limit) the same as if the
broker’s clients had deposited the funds
directly into the insured institution
(assuming that the clients are the actual
owners of the deposits). This is called
“pass-through’” deposit insurance
coverage.

In order to analyze ownership interest
and provide pass-through insurance
coverage, the FDIC must obtain certain
information from both first- and lower-
tier deposit brokers: (1) Evidence that
each deposit broker is not an owner but
an agent or custodian with respect to
some or all of the funds at issue; (2) a
list of all parties for whom each deposit
broker acted as agent or custodian; and
(3) the dollar amount of funds held by
each deposit broker for each such party
as of the date of the IDIs failure.

There is no change in the substance
or methodology of this information
collection. The change in burden is due
to the FDIC estimating one respondent
for certain forms where FDIC previously
estimated zero respondents. In the table
above, one respondent is being used as
a placeholder to preserve the burden
estimate for forms in case they come
into use in the future.

Request for Comment

Comments are invited on: (a) Whether
the collection of information is
necessary for the proper performance of
the FDIC’s functions, including whether
the information has practical utility; (b)
the accuracy of the estimates of the
burden of the information collection,
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
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on respondents, including through the

use of automated collection techniques

or other forms of information

technology. All comments will become

a matter of public record.

Federal Deposit Insurance Corporation.
Dated at Washington, DC, on May 28, 2020.

Robert E. Feldman,

Executive Secretary.

[FR Doc. 2020-11855 Filed 6-1-20; 8:45 am]

BILLING CODE 6714-01-P

FEDERAL RESERVE SYSTEM
[Docket No. OP-1719]

Announcement of Financial Sector
Liabilities

Section 622 of the Dodd-Frank Wall
Street Reform and Consumer Protection
Act, implemented by the Board’s
Regulation XX, prohibits a merger or
acquisition that would result in a
financial company that controls more
than 10 percent of the aggregate
consolidated liabilities of all financial
companies (aggregate financial sector
liabilities). Specifically, an insured
depository institution, a bank holding
company, a savings and loan holding
company, a foreign banking
organization, any other company that
controls an insured depository
institution, and a nonbank financial
company designated by the Financial
Stability Oversight Council (each, a
“financial company”) is prohibited from
merging or consolidating with,
acquiring all or substantially all of the
assets of, or acquiring control of,
another company if the resulting
company’s consolidated liabilities
would exceed 10 percent of the
aggregate financial sector liabilities.?

Pursuant to Regulation XX, the
Federal Reserve will publish the
aggregate financial sector liabilities by
July 1 of each year. Aggregate financial
sector liabilities equals the average of
the year-end financial sector liabilities
figure (as of December 31) of each of the
preceding two calendar years.
FOR FURTHER INFORMATION CONTACT:
Lesley Chao, Lead Financial Institution
Policy Analyst, (202) 974-7063; Sean
Healey, Lead Financial Institution
Policy Analyst, (202) 912—4611; Laura
Bain, Counsel, (202) 736—5546; for the
hearing impaired, TTY (202) 263-4869.

Aggregate Financial Sector Liabilities
Aggregate financial sector liabilities is
equal to $21,229,884,414,000.2 This

112 U.S.C. 1852(a)(2), (b).
2This number reflects the average of the financial
sector liabilities figure for the year ending

measure is in effect from July 1, 2020
through June 30, 2021.

Calculation Methodology

Aggregate financial sector liabilities
equals the average of the year-end
financial sector liabilities figure (as of
December 31) of each of the preceding
two calendar years. The year-end
financial sector liabilities figure equals
the sum of the total consolidated
liabilities of all top-tier U.S. financial
companies and the U.S. liabilities of all
top-tier foreign financial companies,
calculated using the applicable
methodology for each financial
company, as set forth in Regulation XX
and summarized below.

Consolidated liabilities of a U.S.
financial company that was subject to
consolidated risk-based capital rules as
of December 31 of the year being
measured, equal the difference between
its risk-weighted assets (as adjusted
upward to reflect amounts that are
deducted from regulatory capital
elements pursuant to the Federal
banking agencies’ risk-based capital
rules) and total regulatory capital, as
calculated under the applicable risk-
based capital rules. Companies in this
category include (with certain
exceptions listed below) bank holding
companies, savings and loan holding
companies, and insured depository
institutions. The Federal Reserve used
information collected on the
Consolidated Financial Statements for
Holding Companies (FR Y-9C) and the
Bank Consolidated Reports of Condition
and Income (Call Report) to calculate
liabilities of these institutions.

Consolidated liabilities of a U.S.
financial company not subject to
consolidated risk-based capital rules as
of December 31 of the year being
measured, equal liabilities calculated in
accordance with applicable accounting
standards. Companies in this category
include nonbank financial companies
supervised by the Board, bank holding
companies and savings and loan
holding companies subject to the
Federal Reserve’s Small Bank Holding
Company Policy Statement, savings and
loan holding companies substantially
engaged in insurance underwriting or
commercial activities, and U.S.
companies that control insured
depository institutions but are not bank
holding companies or savings and loan
holding companies. “Applicable
accounting standards” is defined as
Generally Accepted Accounting
Principles (GAAP), or such other

December 31, 2018 ($20,841,478,070,000) and the
year ending December 31, 2019
($21,618,290,757,000).

accounting standard or method of
estimation that the Board determines is
appropriate.? The Federal Reserve used
information collected on the FR Y-9C,
the Parent Company Only Financial
Statements for Small Holding
Companies (FR Y-9SP), and the
Financial Company Report of
Consolidated Liabilities (FR XX-1) to
calculate liabilities of these institutions.

Section 622 provides that the U.S.
liabilities of a ““foreign financial
company’’ equal the risk-weighted
assets and regulatory capital attributable
to the company’s “U.S. operations.”
Under Regulation XX, liabilities of a
foreign banking organization’s U.S.
operations are calculated using the risk-
weighted asset methodology for
subsidiaries subject to the risk-based
capital rule, plus the assets of all
branches, agencies, and nonbank
subsidiaries, calculated in accordance
with applicable accounting standards.
Liabilities attributable to the U.S.
operations of a foreign financial
company that is not a foreign banking
organization are calculated in a similar
manner to the method described for
foreign banking organizations, but
liabilities of a U.S. subsidiary not
subject to the risk-based capital rule are
calculated based on the U.S.
subsidiary’s liabilities under applicable
accounting standards. The Federal
Reserve used information collected on
the Capital and Asset Report for Foreign
Banking Organizations (FR Y-70Q)), the
FR Y-9C, and the FR XX-1 to calculate
liabilities of these institutions.

By order of the Board of Governors of
the Federal Reserve System, acting
through the Director of Supervision and

3 A financial company may request to use an
accounting standard or method of estimation other
than GAAP if it does not calculate its total
consolidated assets or liabilities under GAAP for
any regulatory purpose (including compliance with
applicable securities laws). 12 CFR 251.3(e). In
previous years, the Board received and approved
requests from eleven financial companies to use an
accounting standard or method of estimation other
than GAAP to calculate liabilities. Ten of the
companies are insurance companies that report
financial information under Statutory Accounting
Principles (SAP), and one is a foreign company that
controls a U.S. industrial loan company that reports
financial information under International Financial
Reporting Standards (IFRS). For the insurance
companies, the Board approved a method of
estimation that was based on line items from SAP-
based reports, with adjustments to reflect certain
differences in accounting treatment between GAAP
and SAP. For the foreign company, the Board
approved the use of IFRS. Such companies that
continue to be subject to Regulation XX continue
to use the previously approved methods. The Board
did not receive any new requests this year.
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Regulation under delegated authority,
May 27, 2020.

Ann Misback,
Secretary of the Board.

[FR Doc. 2020-11771 Filed 6—1-20; 8:45 am]
BILLING CODE P

FEDERAL TRADE COMMISSION

Agency Information Collection
Activities; Submission for OMB
Review; Comment Request; Extension

AGENCY: Federal Trade Commission.
ACTION: Notice.

SUMMARY: The Federal Trade
Commission (“FTC” or “Commission”’)
requests that the Office of Management
and Budget (“OMB”’) extend for an
additional three years the current
Paperwork Reduction Act (“PRA”)
clearance for information collection
requirements associated with its Funeral
Industry Practice Rule (“Funeral Rule”
or “Rule”). That clearance expires on
June 30, 2020.
DATES: Comments must be filed by July
2,2020.
ADDRESSES: Written comments and
recommendations for the proposed
information collection should be sent
within 30 days of publication of this
notice to www.reginfo.gov/public/do/
PRAMain. Find this particular
information collection by selecting
“Currently under Review—Open for
Public Comments” or by using the
search function.
FOR FURTHER INFORMATION CONTACT:
Patricia H. Poss, Division of Marketing
Practices, Bureau of Consumer
Protection, Federal Trade Commission,
600 Pennsylvania Ave. NW,
Washington, DC 20580, pposs@ftc.gov,
(202) 326-2413.
SUPPLEMENTARY INFORMATION: Pursuant
to the Paperwork Reduction Act of 1995
(44 U.S.C. 3501 et seq.), the FTC has
submitted to the Office of Management
and Budget (“OMB”) this request for
extension of the previously approved
collection of information discussed
below.

Title of Collection: Funeral Industry
Practice Rule, 16 CFR 453.

OMB Control Number: 3084—0025.

Type of Review: Extension without
change of currently approved collection.

Affected Public: Private Sector:
Businesses and other for-profit entities.

Estimated Number of Annual
Respondents: 19,136.

Estimated Annual Burden Hours:
164,006.

Estimated Annual Labor Costs:
$5,429,859.

Abstract

The Funeral Rule ensures that
consumers who are purchasing funeral
goods and services have access to
accurate itemized price information so
they can purchase only the funeral
goods and services they want or need.
Among other things, the Rule requires a
funeral provider to: (1) Provide
consumers a copy of the funeral
provider’s General Price List that
itemizes the goods and services it offers;
(2) show consumers a Casket Price List
and an Outer Burial Container Price List
at the outset of any discussion of those
items or their prices, and in any event
before showing consumers caskets or
vaults; (3) provide price information
from its price lists over the telephone;
and (4) give consumers a Statement of
Funeral Goods and Services Selected
after determining the funeral
arrangements with consumers. The Rule
requires that funeral providers disclose
this information to consumers and
maintain records documenting their
compliance with the Rule.

Request for Comment

On February 4, 2020, the FTC sought
public comment on the information
collection requirements in the Funeral
Rule. 85 FR 6185 (Feb. 4, 2020). No
relevant comments were received.
Pursuant to the OMB regulations, 5 CFR
part 1320, the FTC is providing this
second opportunity for public comment
while seeking OMB approval to renew
clearance for the Rule’s information
collection requirements.

Your comment—including your name
and your state—will be placed on the
public record of this proceeding.
Because your comment will be made
public, you are solely responsible for
making sure that your comment does
not include any sensitive personal
information, like anyone’s Social
Security number, date of birth, driver’s
license number or other state
identification number or foreign country
equivalent, passport number, financial
account number, or credit or debit card
number. You are also solely responsible
for making sure that your comment does
not include any sensitive health
information, like medical records or
other individually identifiable health
information. In addition, do not include
any “[t]rade secret or any commercial or
financial information which is . .
privileged or confidential” as provided
in Section 6(f) of the FTC Act 15 U.S.C.
46(f), and FTC Rule 4.10(a)(2), 16CFR
4.10(a)(2). In particular, do not include
competitively sensitive information
such as costs, sales statistics,
inventories, formulas, patterns devices,

manufacturing processes, or customer
names.

Josephine Liu,

Assistant General Counsel for Legal Counsel.
[FR Doc. 2020-11877 Filed 6—1-20; 8:45 am]
BILLING CODE 6750-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—20—1204; Docket No. CDC—2020—
0053]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing efforts to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies to take this opportunity to
comment on proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995. This notice invites
comment on the “Behavioral Risk Factor
Surveillance System (BRFSS) Asthma
Call-back Survey (ACBS)” (OMB
Control No. 0920-1204, expiration date
11/30/2020). The ACBS is an in-depth
asthma survey conducted on a subset of
BRFSS respondents with an asthma
diagnosis. The goal of this survey is to
strengthen the existing body of asthma
data and to address critical questions
surrounding the health and experiences
of persons with asthma.

DATES: Written comments must be
received on or before August 3, 2020.
ADDRESSES: You may submit comments,
identified by Docket No. CDC-2020—
0053 by any of the following methods:

e Federal eRulemaking Portal:
Regulation.gov. Follow the instructions
for submitting comments.

e Mail: Jeffrey M. Zirger, Information
Collection Review Office, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-D74, Atlanta,
Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post, without
change, all relevant comments to
Regulations.gov.

Please note: Submit all comments through
the Federal eRulemaking portal
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(regulations.gov) or by U.S. mail to the
address listed above.

FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Jeffrey M. Zirger,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS—
D74, Atlanta, Georgia 30329; phone:
404-639-7570; Email: omb@cdc.gov.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to the OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

The OMB is particularly interested in
comments that will help:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

5. Assess information collection costs.

Proposed Project

Behavioral Risk Factor Surveillance
System (BRFSS) Asthma Call-back
Survey (ACBS)—Revision—National
Center for Environmental Health
(NCEH), Centers for Disease Control and
Prevention (CDC).

Background and Brief Description

The CDC’s National Center for
Environmental Health (NCEH) is
requesting a three-year Paperwork
Reduction Act (PRA) clearance to revise
and continue to collect information
under the “Behavioral Risk Factor
Surveillance System (BRFSS) Asthma
Call-back Survey (ACBS)” (OMB
Control No. 0920-1204, expiration date
11/30/2020). The ACBS is funded by the
NCEH National Asthma Control
Program (NACP) in the Asthma and
Community Health Branch (ACHB). The
NACP provides its 40 participating
states with technical and
methodological assistance.

The ACBS is a follow-up survey on
asthma and is administered on behalf of
NCEH by the CDC’s National Center for
Chronic Disease Prevention and Health
Promotion (NCCDPHP) BRFSS Program.
The BRFSS (OMB Control No. 0920—
1061, expiration date 3/31/2021) is a
nationwide system of customized, cross-
sectional telephone health surveys. The
BRFSS information collection is
conducted in a continuous, three-part
telephone interview process: screening,
participation in a common BRFSS core
survey, and participation in optional
question modules that states use to
customize survey content. BRFSS
coordinators in the health departments
in U.S. states, territories, and the
District of Columbia (collectively
referred to as “‘states” and
“jurisdictions”) are responsible for both
the BRFSS and the ACBS
administration. The ACBS is conducted
within two days after the BRFSS survey.

The purpose of ACBS is to gather
state-level asthma data and to make
them available to track the burden of the
disease, to monitor adherence to asthma
guidelines, and to direct and evaluate
interventions undertaken by asthma
control programs located in state health
departments. Beyond asthma prevalence
estimates, for most states, the ACBS
provides the only sources of adult and
child asthma data on the state and local
level.

Data collection for ACBS involves
screening, obtaining permission,
consenting, and telephone interviewing
on a subset of the BRFSS respondents
from participating states. The ACBS
eligible respondents are BRFSS adults,
18 years and older, who report ever
being diagnosed with asthma. In
addition, some states include children,
below 18 years of age, who are
randomly selected subjects in the
BRFSS household. Parents or guardians
serve as ACBS proxy respondents for
their children ever diagnosed with
asthma. If both the BRFSS adult
respondent and the selected child in the
household have asthma, then only one
or the other is eligible for the ACBS.

State BRF'SS Coordinators submit de-
identified data files to CDC on a
monthly or quarterly basis for cleaning
and weighting. The CDC BRFSS ACBS
operation team returns clean, weighted
data files to the state of origin for its use.
The ACBS adds considerable state-level
depth to the existing body of asthma
data. It addresses critical questions
surrounding the health and experiences
of persons with asthma. Health data
include symptoms, environmental
factors, and medication use among
persons with asthma. Data on their
experiences include activity limitation,
health system use, and self-management
education. These asthma data are
needed to direct and evaluate
interventions undertaken by asthma
control programs located in state health
departments. Federal agencies and other
entities also rely on this critical
information for planning and evaluating
efforts and to reduce the burden from
this disease. The CDC makes annual
ACBS datasets available for public use
and provides guidance on statistically
appropriate uses of the data.

The time burden estimates are based
on the 2016 ACBS data collection,
which is the most recent data released.
The burden table reflects the landline
and cell phone data collection methods
used in 2016 and later years.
Additionally, the time burden accounts
for reporting burden incurred by the
states for the monthly or quarterly adult
and child ACBS data submissions to
CDC. The total estimated annualized
time burden for all respondents is 6,615
hours. Participation in the ACBS is
voluntary and there are no costs to
respondents other than their time.
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ESTIMATED ANNUALIZED BURDEN TO RESPONDENTS

Number of Number of bﬁr\&eerr?geer Total burden
Type of respondents Form name respondents responses per res onge hours
P respondent (inphrs )
BRFSS AdUlts .....ccceevveeeieiiiieeeeee ACBS Landline Screener—Adult ..... 17,800 1 1/60 297
ACBS Cell Phone Screener—Adult 16,733 1 1/60 279
BRFSS Parents or Guardians of | ACBS Landline Screener—Child ..... 2,576 1 1/60 43
Children.
ACBS Cell Phone Screener—Child 3,824 1 1/60 64
ACBS AdUItS ..ooeeeveeeeieeecee e ACBS Adult Consent and Question- 23,166 1 10/60 3,861
naire.
ACBS Parents or Guardians of Chil- | ACBS Child Consent and Question- 3,787 1 10/60 631
dren. naire.
State BRFSS Coordinators ............... ACBS Adult Data Submission Lay- 40 12 155/60 1,240
out.
ACBS Child Data Submission Lay- 40 12 25/60 200
out.
L] - | B B ST UOU RUOTORURPRRRRRRINY 6,615

Jeffrey M. Zirger,

Lead, Information Collection Review Office,
Office of Scientific Integrity, Office of Science,
Centers for Disease Control and Prevention.
[FR Doc. 2020-11803 Filed 6—1-20; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[30Day—20-1027]

Agency Forms Undergoing Paperwork
Reduction Act Review

In accordance with the Paperwork
Reduction Act of 1995, the Centers for
Disease Control and Prevention (CDC)
has submitted the information
collection request titled “Generic
Clearance for the Collection of
Qualitative Feedback on Agency Service
Delivery” to the Office of Management
and Budget (OMB) for review and
approval. CDC previously published a
“Proposed Data Collection Submitted
for Public Comment and
Recommendations” notice on March 9,
2020 to obtain comments from the
public and affected agencies. CDC
received one comment related to the
previous notice. This notice serves to
allow an additional 30 days for public
and affected agency comments.

CDC will accept all comments for this
proposed information collection project.
The Office of Management and Budget
is particularly interested in comments
that:

(a) Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including

whether the information will have
practical utility;

(b) Evaluate the accuracy of the
agencies estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

(c) Enhance the quality, utility, and
clarity of the information to be
collected;

(d) Minimize the burden of the
collection of information on those who
are to respond, including, through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses; and

(e) Assess information collection
costs.

To request additional information on
the proposed project or to obtain a copy
of the information collection plan and
instruments, call (404) 639-7570.
Comments and recommendations for the
proposed information collection should
be sent within 30 days of publication of
this notice to www.reginfo.gov/public/
do/PRAMain. Find this particular
information collection by selecting
“Currently under 30-day Review—Open
for Public Comments” or by using the
search function. Direct written
comments and/or suggestions regarding
the items contained in this notice to the
Attention: CDC Desk Officer, Office of
Management and Budget, 725 17th
Street NW, Washington, DC 20503 or by
fax to (202) 395-5806. Provide written
comments within 30 days of notice
publication.

Proposed Project

Generic Clearance for the Collection
of Qualitative Feedback on Agency
Service Delivery (OMB Control No.

0920-1027, Exp. 7/31/2020)—
Extension—National Center for HIV/
AIDS, Viral Hepatitis, STD, and TB
Prevention (NCHHSTP), Centers for
Disease Control and Prevention (CDC).

Background and Brief Description

CDC is requesting a three-year
extension of this generic information
collection request. During the past
three-year approval period, the generic
clearance facilitated the approval of
seven projects (“GenlCs”’) involving
13,574 respondents. The projects
included web-based surveys, focus
groups, and assessments. The
information collection activities
conducted under this extension will
continue to garner qualitative customer
and stakeholder feedback in an efficient,
timely manner, in accordance with the
Administration’s commitment to
improving service delivery. By
qualitative feedback, we mean
information that provides useful
insights on perceptions and opinions,
but are not statistical surveys that yield
quantitative results that can be
generalized to the population of study.
This feedback will provide insights into
customer or stakeholder perceptions,
experiences and expectations, provide
an early warning of issues with service,
or focus attention on areas where
communication, training, or changes in
operations might improve delivery of
products or services. These collections
will allow for ongoing, collaborative,
and actionable communications
between the Agency and its customers
and stakeholders. It will also allow
feedback to contribute directly to the
improvement of program management.
Feedback collected under this generic
clearance will provide useful
information, but it will not yield data
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that can be generalized to the overall
population.

This type of generic clearance for
qualitative information will not be used
for quantitative information collections
that are designed to yield reliably
actionable results, such as monitoring
trends over time or documenting
program performance. Such data uses
require more rigorous designs that
address: The target population to which
generalizations will be made, the
sampling frame, the sample design
(including stratification and clustering),

the precision requirements or power
calculations that justify the proposed
sample size, the expected response rate,
methods for assessing potential non-
response bias, the protocols for data
collection, and any testing procedures
that were or will be undertaken prior to
fielding the study. Depending on the
degree of influence the results are likely
to have, such collections may still be
eligible for submission for other generic
mechanisms that are designed to yield
quantitative results.

ESTIMATED ANNUALIZED BURDEN HOURS

Respondents will be screened and
selected from individuals and
households, businesses, organizations,
and/or units of State, Local, Tribal, or
Federal Government. Below we provide
CDC’s projected annualized estimate for
the next three years. No changes are
proposed. Participation is voluntary and
there is no cost to respondents other
than their time. The estimated
annualized burden hours for this data

collection activity are 9,690.

Average
Number of
Type of respondent Type of collection rysupnc}gg:ar?tfs responses per brlé?;gnggr
respondent (in hours)
Agency CUSIOMENS .......ccovvueiieeiiienieeieesieeene ONliNE SUIVEYS .....covviieeiiriieie e 10,500 1 30/60
Discussion Groups 280 1 2
Focus groups .........ccceeeeieens 640 1 2
Website/app usability testing ...........cccccoeeee. 2,000 1 30/60
INtEIVIEWS ..o 800 1 2

Jeffrey M. Zirger,

Lead, Information Collection Review Office,
Office of Scientific Integrity, Office of Science,
Centers for Disease Control and Prevention.
[FR Doc. 2020-11797 Filed 6—1-20; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—20-200J; Docket No. CDC—-2020-
0058]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing effort to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies the opportunity to comment on
a proposed and/or continuing
information collection, as required by
the Paperwork Reduction Act of 1995.
This notice invites comment on a
proposed information collection project
titled National YRBS Test-Retest
Reliability Study. This study is designed
to test the reliability of the data
collected through the Youth Risk

Behavior Survey (YRBS) questionnaires.
The YRBS is a biennially school-based
survey of high school students in the
United States.

DATES: CDC must receive written
comments on or before August 3, 2020.

ADDRESSES: You may submit comments,
identified by Docket No. CDC-2020—
0058 by any of the following methods:

e Federal eRulemaking Portal:
Regulations.gov. Follow the instructions
for submitting comments.

o Mail: Jeffrey M. Zirger, Information
Collection Review Office, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-D74, Atlanta,
Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post, without
change, all relevant comments to
Regulations.gov.

Please note: Submit all comments
through the Federal eRulemaking portal
(regulations.gov) or by U.S. mail to the
address listed above.

FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Jeffrey M. Zirger,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS—
D74, Atlanta, Georgia 30329; phone:
404-639-7570; Email: omb@cdc.gov.
SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of

Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to the OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

The OMB is particularly interested in
comments that will help:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.
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5. Assess information collection costs.
Proposed Project

The National YRBS Test-Retest
Reliability Study—New—National
Center for HIV/AIDS, Viral Hepatitis,
STD, and TB Prevention (NCHHSTP),
Centers for Disease Control and
Prevention (CDC).

Background and Brief Description

The purpose of this request is to
obtain OMB approval to conduct the
National YRBS Test-Retest Reliability
Study to establish the reliability of the
national Youth Risk Behavior Survey
(“YRBS”’) questionnaire.

The YRBS assesses priority health risk
behaviors related to the major
preventable causes of mortality,
morbidity, and social problems among

both youth and young adults in the
United States. Data on health risk
behaviors of adolescents are the focus of
approximately 65 national health
objectives in Healthy People 2030, an
initiative of the U.S. Department of
Health and Human Services (HHS). The
YRBS provides data to measure 13 of
the proposed health objectives and one
of the Leading Health Indicators
currently under public comment to
establish Healthy People 2030
objectives. In addition, the YRBS can
identify racial and ethnic disparities in
health risk behaviors. No other national
source of data measures as many of the
Healthy People 2030 objectives
addressing adolescent health risk
behaviors as the YRBS. The data also
will have significant implications for
policy and program development for

ESTIMATED ANNUALIZED BURDEN HOURS

school health programs nationwide.
CDC seeks a one-year approval to
conduct the National YRBS Test-Retest
Reliability Study.

Between September and December of
2021, a sample of 2,000 students from
20 regular public secondary schools in
the U.S. containing at least one of grades
nine through 12 will be selected in no
more than 20 districts. This sample is
expected to yield at least 1,000
participating students who completed
both a Time 1 and Time 2 YRBS
questionnaire.

The table below reports the number of
respondents annualized over the one-
year project period. There are no costs
to respondents except their time. The
total estimated annualized burden hours
are 1,696.

Average
Respondent Form name rglsupnggggr?tfs reg[;;g?\gg;(ger brtérg;gi)gr T%tr?lh%%g()en
pondent (in hours)
Preliminary Activities
District Administrators ............cccccee.... District recruitment script (Attach- 20 1 30/60 10
School Principals ......ccccooeceeiiiiieeninnn. Scr::c()acr;lt Erze-cruitment script  (Attach- 20 1 30/60 10
ment G).
Data Collection Activities

Classroom Teachers .......ccccccceeeneen. Consent form checklist (Attachment 80 1 15/60 20
Students .....ooceeveirieen YR:BES Questionnaire  (Attachment 1,000 2 45/60 1,500
TOMAL o | e e e nres | seeesreeseeeseesinees | eesieeeseenirreneeans | teseesnee e 1,540

Jeffrey M. Zirger,

Lead, Information Collection Review Office,
Office of Scientific Integrity, Office of Science,
Centers for Disease Control and Prevention.
[FR Doc. 2020-11800 Filed 6—1-20; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—20-200G; Docket No. CDC-2020-
0057]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing effort to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies the opportunity to comment on
a proposed and/or continuing
information collection, as required by
the Paperwork Reduction Act of 1995.
This notice invites comment on a
proposed information collection project
titled ““Assessments of adults’
professional experiences for improving
programs to decrease sexual risk and
related behaviors and adverse health
outcomes among youth,” a generic
information collection package that
supports qualitative and quantitative
data collection from adults who help
implement programs and services
designed to prevent HIV, other sexually
transmitted diseases (STDs), and
pregnancy or influence related risk and
protective factors; data will be collected

for needs assessment and program
refinement.

DATES: CDC must receive written
comments on or before August 3, 2020.

ADDRESSES: You may submit comments,
identified by Docket No. CDC-2020—
0057 by any of the following methods:

e Federal eRulemaking Portal:
Regulations.gov. Follow the instructions
for submitting comments.

e Mail: Jeffrey M. Zirger, Information
Collection Review Office, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-D74, Atlanta,
Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post, without
change, all relevant comments to
Regulations.gov.

Please note: Submit all comments through
the Federal eRulemaking portal
(regulations.gov) or by U.S. mail to the
address listed above.
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FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Jeffrey M. Zirger,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS—
D74, Atlanta, Georgia 30329; phone:
404-639-7570; Email: omb@cdc.gov.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to the OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

The OMB is particularly interested in
comments that will help:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

5. Assess information collection costs.

Proposed Project

Assessments of adults’ professional
experiences for improving programs to
decrease sexual risk and related
behaviors and adverse health outcomes
among youth—New—Division of
Adolescent and School Health (DASH),
National Center for HIV/AIDS, Viral
Hepatitis, STD, and TB Prevention
(NCHHSTP), Centers for Disease Control
and Prevention (CDC).

Background and Brief Description

The Centers for Disease Control and
Prevention (CDC) requests approval for
a new generic information collection
package that supports collection of
quantitative and qualitative information
from adults who help implement
programs and services designed to
prevent HIV, other sexually transmitted
diseases (STDs), and pregnancy or
influence related risk and protective
factors; data will be collected for needs
assessment and program refinement.
The National Center for HIV/AIDS, Viral
Hepatitis, STD, and TB Prevention
(NCHHSTP) conducts the assessment of
program practices and health services to
reduce sexual risk behaviors among
adolescents and reduce adverse health
outcomes of those risk behaviors.
NCHHSTP conducts behavioral and
health service assessments and research
projects as part of its response to the
domestic HIV/AIDS epidemic, STD
prevention, TB elimination and viral
hepatitis control with national, state,
and local partners. Adolescents are a
population with specific developmental,
health and social, and resource needs.
Their health risk factors and access to
health care is addressed as a primary
mission by the Division of Adolescent
and School Health (DASH), and
adolescents are a population of interest
for several other NCHHSTP divisions.
The assessment and research conducted
by NCHHSTP is one pillar upon which
recommendations and guidelines are
revised and updated. Recommendations
and guidelines for adolescent sexual
risk reduction require a foundation of
scientific evidence. Assessment of
programmatic practices for adolescents
helps improve programs through better
identification of strategies relevant to
adolescents as a population as well as
specific sub-groups of adolescents at
highest risk for HIV and other STDs so
that programs can be better tailored
specifically for them.
Participants in data collection include
adults (over 18 years old) who help
implement or oversee programs to
prevent HIV, other sexually transmitted
diseases (STDs), and pregnancy among
youth or influence related risk and
protective factors. These participants
may include adults in roles such as:
¢ School staff and administrators
e Staff in state and local education
agencies
o Staff in state and local health agencies
o Staff in youth-serving community and
national non-governmental
organizations

e Community-based health care
providers for adolescents

¢ School-based health care providers for
students

The types of information collection
activities included in this generic
package are:

(1) Quantitative data collection
conducted in-person on remotely
through electronic (via computers,
tablets, other mobile devices, etc.),
telephone, or paper questionnaires to
gather information about programmatic
and service activities related to sexual
risk reduction or related adverse health
outcomes among youth. Questions relate
to work-related experiences, training,
context, duties, activities, and youths’
health and service needs. Information
may also be gathered on program
implementers’ demographic and social
characteristics, program-related
knowledge, attitudes, skills, and
implementation practices.

(2) Qualitative data collection in-
person or remotely through electronic,
telephone, or paper means to gather
information about program and service
activities related to sexual risk
reduction or prevention of related
adverse health outcomes among youth.
Qualitative data collection may involve
focus groups and/or in-depth individual
or group interviews. Interview and focus
group guides may include questions
about work-related experiences,
training, context, duties, activities, and
youths’ health and service needs.
Information may also be gathered on
program implementers’ demographic
and social characteristics, program-
related knowledge, attitudes, skills, and
implementation practices. For
adolescents, data collection instruments
will include questions on demographic
characteristics; experiences with
programs and services to reduce the risk
of HIV and other STD transmission; and
knowledge, attitudes, behaviors, and
skills related to sexual risk and
protective factors on the individual,
interpersonal, and community levels.

The participants for this data
collection are considered to be the
“implementers” of the types of
programs that are funded by CDC/
DASH. Typically, CDC/DASH programs
are intended to have direct impact on
proximal indicators such as sexual
health-related knowledge, attitudes,
perceptions, and behaviors among
youth, and although CDC/DASH
programs are typically set in schools,
they can be implemented by adults who
working in a variety of school,
community, and health-care roles.

Any data collection request put
forward under this generic clearance
will identify the programs and/or
services to be informed or refined with
the information from the collection and
will include a cross-walk of data
elements to the aspects of the program
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the project team seeks to inform or
refine. Because this request includes a
wide range of possible data collection
instruments, specific requests will
include items of information to be
collected and copies of data collection
instruments. It is expected that all data
collection instruments will be pilot-
tested, and will be culturally
appropriate for the intended
populations. All data collection
procedures will receive review and
approval by an Institutional Review

Board (IRB) for the Protection of Human
Subjects and follow appropriate consent
and assent procedures as outlined in the
IRB-approved protocols and these will
be described in the individual
information collection requests put
forward under this generic package.
Participation of respondents is
voluntary. There is no cost to the
participants other than their time.

The table below provides the
estimated annualized response burden
for up to 20 individual data collections

per year under this generic clearance at
58,500 hours annually. Average burden
per response is based on pilot testing
and timing of quantitative and
qualitative instrument administration
during previous studies. Response times
include the time to read and respond to
consent forms and to read or listen to
instructions. The proposed information
collections combine for a total estimated
annualized burden of up to 60,000
hours for respondents.

ESTIMATED ANNUALIZED BURDEN HOURS

Number of Average burden
Type of respondents Form name rglsupmogg;r?{s responses per per r%sponse T%flh%ﬂrg?n
respondent (in hours)
Adults helping with program imple- | Questionnaire ...........cccccoocvecvennenne. 15,000 1 1 15,000
mentation (e.g., school or dis-
trict staff, community partners,
NGO staff).
Adults helping with program imple- | Pre/Post questionnaire ................. 15,000 2 1 30,000
mentation.
Adults helping with program imple- | Interview/focus group guide ......... 4,000 1 15 6,000
mentation.
Adults helping with program imple- | Pre/Post Interview/focus group 3,000 2 1.5 9,000
mentation. guide.
LI} - | E T B PR B SRRT BUURRROOUOPUPRRRRRRPPNt 60,000

Jeffrey M. Zirger,

Lead, Information Collection Review Office,
Office of Scientific Integrity, Office of Science,
Centers for Disease Control and Prevention.
[FR Doc. 2020-11799 Filed 6—1-20; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—20-0138; Docket No. CDC—2020—
0048]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS).

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing effort to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies the opportunity to comment on
a proposed and/or continuing
information collection, as required by
the Paperwork Reduction Act of 1995.
This notice invites comment on a
proposed information collection project

titled Pulmonary Function Test Course
Approval Application. The program
consists of an application submitted by
potential sponsors (universities,
hospitals, and private consulting firms)
who seek NIOSH approval to conduct
courses, and if approved, notification to
NIOSH of any course or faculty changes
during the approval period, which is
limited to five years.

DATES: CDC must receive written
comments on or before August 3, 2020.

ADDRESSES: You may submit comments,
identified by Docket No. CDC-2020—
0048 by any of the following methods:

e Federal eRulemaking Portal:
Regulations.gov. Follow the instructions
for submitting comments.

o Mail: Jeffrey M. Zirger, Information
Collection Review Office, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-D74, Atlanta,
Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post, without
change, all relevant comments to
Regulations.gov.

Please note: Submit all comments through
the Federal eRulemaking portal
(regulations.gov) or by U.S. mail to the
address listed above.

FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of

the information collection plan and
instruments, contact Jeffrey M. Zirger,
Information Collection Review Office,
Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS—
D74, Atlanta, Georgia 30329; phone:
404-639-7570; Email: omb@cdc.gov.

SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to the OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

The OMB is particularly interested in
comments that will help:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;
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2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

5. Assess information collection costs.

Proposed Project

Pulmonary Function Testing Course
Approval Program (OMB Control No.
0920-0138, Exp. 11/30/2020)—
Revision—National Institute for
Occupational Safety and Health
(NIOSH), Centers for Disease Control
and Prevention (CDC).

Background and Brief Description

NIOSH has the responsibility under
the Occupational Safety and Health
Administration’s Cotton Dust Standard,
29 CFR 1920.1043, for approving
courses to train technicians to perform
pulmonary function testing in the cotton
industry. Successful completion of a
NIOSH-approved course is mandatory
under this Standard. In addition,
regulations at 42 CFR 37.95(a) specify
that persons administering spirometry
tests for the national Coal Workers
‘Health Surveillance Program must
successfully complete a NIOSH-
approved spirometry training course
and maintain a valid certificate by
periodically completing NIOSH-

approved spirometry refresher training
courses. Also, 29 CFR
1910.1053(i)(2)(iv), 29 CFR
1910.1053(i)(3), 29 CFR
1926.1153(h)(2)(iv) and 29 CFR
1926.1153(h)(3) specify that pulmonary
function tests for initial and periodic
examinations in general industry and
construction performed under the
respirable crystalline silica standard
should be administered by a spirometry
technician with a current certificate
from a NIOSH-approved spirometry
course. NIOSH is requesting a three-year
approval.

To carry out its responsibility, NIOSH
maintains a Pulmonary Function
Testing Course Approval Program. The
program consists of an application
submitted by potential sponsors
(universities, hospitals, and private
consulting firms) who seek NIOSH
approval to conduct courses, and if
approved, notification to NIOSH of any
course or faculty changes during the
approval period, which is limited to five
years.

The application form and added
materials, including an agenda,
curriculum vitae, and course materials
are reviewed by NIOSH to determine if
the applicant has developed a program
which adheres to the criteria required in
the Standard. Following approval, any
subsequent changes to the course are
submitted by course sponsors via letter
or email and reviewed by NIOSH staff
to assure that the changes in faculty or
course content continue to meet course
requirements. Course sponsors also
voluntarily submit an annual report to
inform NIOSH of their class activity
level and any faculty changes. Sponsors
who elect to have their approval
renewed for an additional five year

ESTIMATED ANNUALIZED BURDEN HOURS

period submit a renewal application and
supporting documentation for review by
NIOSH staff to ensure the course
curriculum meets all current standard
requirements. Approved courses that
elect to offer NIOSH-Approved
Spirometry Refresher Courses must
submit a separate application and
supporting documents for review by
NIOSH staff. Institutions and
organizations throughout the country
voluntarily submit applications and
materials to become course sponsors
and carry out training. Submissions ar