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Presidential Documents

Title 3—

The President

Proclamation 10034 of May 15, 2020

Armed Forces Day, 2020

By the President of the United States of America

A Proclamation

In times of war and peace alike, on land, at sea, in the skies, in cyberspace,
and beyond the Earth’s atmosphere, the men and women of our Nation’s
Armed Forces serve with honor and distinction and stand ready to selflessly
defend our Nation. On Armed Forces Day, we pay tribute to these patriots,
whose work enables our country to shine always as a beacon of freedom
and hope for the world.

Throughout our Nation’s history, our Armed Forces have protected our
country, our liberty, and our founding principles. Earlier this month, we
marked the 75th anniversary of Victory in Europe Day, when United States
and Allied forces liberated Europe and North Africa from tyranny and oppres-
sion. The courageous actions of these heroes will stand always as monuments
to the very best of our Nation. Today, many of our service members have
been called into action on the home front to aid in our fight against a
new type of enemy—the coronavirus. Our Guardsmen, engineers, logisticians,
and medical service members have provided critical lifesaving treatment,
protective equipment, facilities, and other vital services and provisions quick-
ly and efficiently to those in need. In March, I was honored as Commander
in Chief to salute those aboard the USNS Comfort as these heroes set
sail from the shores of Norfolk, Virginia, to bring aid and comfort to people
in need of care in New York, New Jersey, and Connecticut. As they have
shown throughout this crisis, working to ease the burdens on healthcare
workers and first responders, our Armed Forces can adapt to any challenge
and succeed in any mission.

My Administration will always remain committed to ensuring our Nation
has the strongest and most advanced military in the world. We owe it
to our warriors to ensure that we provide them with the necessary training
and equipment to meet current and future challenges. Since I took office,
we have invested a historic $2.2 ftrillion in the United States military,
purchasing the finest American-made planes, missiles, rockets, ships, and
other pieces of military equipment. Additionally, last year, I was proud
to sign into law legislation that provided a 3.1 percent pay raise for our
troops—the largest pay raise for our military men and women in a decade—
in recognition of their unparalleled duty, honor, courage, and commitment.

This year, we also celebrate the historic creation of the United States Space
Force, the first new military branch since the establishment of the United
States Air Force more than 70 years ago. We recognize that to combat
the evolving threats of a 21st-century world, we must look to the newest
warfighting domain and address malign activities in space. America’s leader-
ship in space is unparalleled, and with the addition of the United States
Space Force, we are now even better positioned to meet the evolving threats
in this emerging frontier of technology, exploration, and discovery. Approxi-
mately 16,000 military and civilian personnel have already been assigned
to the Space Force, embarking on their mission to organize, train, and
equip these new fighters responsible for protecting the United States and
allied interests in the vast domain of space.
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[FR Doc. 2020-10992
Filed 5-19-20; 8:45 am]
Billing code 3295-F0-P

Today, and every day, we reaffirm our unwavering support for the millions
of American patriots who fill the ranks of our Armed Forces. We are eternally
grateful for every Soldier, Sailor, Airman, Marine, Coast Guardsman, and
member of the Space Force, and we deeply appreciate the sacrifices their
families and loved ones make on our behalf. As one Nation, we pledge
to always honor this service and this devotion given to our great country.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, and Commander in Chief of the Armed Forces of the United
States, continuing the tradition of my predecessors in office, do hereby
proclaim the third Saturday of each May as Armed Forces Day.

I invite the Governors of the States and Territories and other areas subject
to the jurisdiction of the United States, to provide for the observance of
Armed Forces Day within their jurisdiction each year in an appropriate
manner designed to increase public understanding and appreciation of the
Armed Forces of the United States. I also invite veterans, civic, and other
organizations to join in the observance of Armed Forces Day each year.

Finally, I call upon all Americans to display the flag of the United States
at their homes and businesses on Armed Forces Day, and I urge citizens
to learn more about military service by attending and participating in the
local observances of the day.

Proclamation 9892 of May 17, 2019, is hereby superseded.

IN WITNESS WHEREQF, I have hereunto set my hand this fifteenth day
of May, in the year of our Lord two thousand twenty, and of the Independence
of the United States of America the two hundred and forty-fourth.
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Executive Order 13923 of May 15, 2020

Establishment of the Forced Labor Enforcement Task Force
Under Section 741 of the United States-Mexico-Canada
Agreement Implementation Act

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, and section 741 of the United States-Mexico-Canada
Agreement Implementation Act (Act) (Public Law 116-113), it is hereby
ordered as follows:

Section 1. Establishment of Forced Labor Enforcement Task Force. The
Forced Labor Enforcement Task Force (Task Force) is hereby established
to monitor United States enforcement of the prohibition under section 307
of the Tariff Act of 1930 (19 U.S.C. 1307).

Sec. 2. Membership. The Task Force shall be chaired by the Secretary
of Homeland Security and shall be composed of representatives from the
Department of State, the Department of the Treasury, the Department of
Justice, the Department of Labor, and the Office of the United States Trade
Representative. The Chair may invite representatives from other executive
departments or agencies, as appropriate, to participate as members or observ-
ers. Members of the Task Force may designate an officer of the United
States within their respective executive department or agency to serve as
their representative on the Task Force. Each executive department or agency
represented on the Task Force shall ensure that the necessary staff are
available to assist their respective representatives in performing the respon-
sibilities of the Task Force.

Sec. 3. Task Force Decision-making. The Task Force shall endeavor to make
any decision on an action under sections 742 through 744 of the Act by
consensus, which shall be deemed to exist where no Task Force member
objects to the proposed action. If the Task Force is unable to reach a
consensus on a proposed action, and the Chair determines that allotting
further time will cause a decision to be unduly delayed, the Task Force
shall decide the matter by majority vote of its members. The Chair, in
addition to voting, may also break any tie vote.

Sec. 4. Funding. Each executive department and agency shall bear its own
expenses incurred in connection with the Task Force’s functions described
in sections 741 through 744 of the Act.

Sec. 5. General Provisions. (a) Nothing in this order shall be construed
to impair or otherwise affect:
(i) the authority granted by law to an executive department or agency,
or the head thereof;
(ii) the functions of the Director of the Office of Management and Budget
relating to budgetary, administrative, or legislative proposals.

(b) This order shall be implemented consistent with applicable law and
subject to the availability of appropriations.
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(c) This order is not intended to, and does not, create any right or benefit,
substantive or procedural, enforceable at law or in equity by any party
against the United States, its departments, agencies, or entities, its officers,
employees, or agents, or any other person.

THE WHITE HOUSE,
May 15, 2020.

[FR Doc. 2020-10993
Filed 5-19-20; 8:45 am]
Billing code 3295-F0-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0454; Product
Identifier 2019-SW-113-AD; Amendment
39-19911; AD 2020-09-15]

RIN 2120-AA64
Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule; request for
comments.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Airbus Helicopters Model AS332C,
AS332C1, AS332L, and AS332L1
helicopters. This AD was prompted by
a report of vibrations around the 12Hz
frequency due to the specific helicopter
configuration. This AD requires
removing the removable parts of the
dual hoist installation or removing the
de-icing system. This AD also allows,
for certain helicopters, revising the
Rotorcraft Flight Manual (RFM) for your
helicopter and installing a placard as an
optional method of compliance. The
FAA is issuing this AD to address the
unsafe condition on these products.
DATES: This AD becomes effective May
20, 2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of May 20, 2020.

The FAA must receive comments on
this AD by July 6, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—

30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DG, between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this final rule, contact Airbus
Helicopters, 2701 N Forum Drive, Grand
Prairie, TX 75052; telephone 972—641—
0000 or 800-232—-0323; fax 972-641—
3775; or at https://www.airbus.com/
helicopters/services/technical-
support.html. You may view this service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0454.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0454; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
European Union Aviation Safety Agency
(EASA) AD, any service information
that is incorporated by reference, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3218; email
Kathleen.Arrigotti@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD 2018—
0142R1, dated December 9, 2019
(referred to after this as the Mandatory
Continuing Airworthiness Information,
or “the MCAI”), to correct an unsafe
condition for certain Airbus Helicopters

Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters. EASA advises that
during the first flight of an Airbus
Helicopters Model AS332L helicopter
after a retrofit that re-installed the de-
icing system, vibrations around the
12Hz frequency were observed.
Subsequent flight tests and analysis
determined that this vibration is due the
specific helicopter configuration.
Factors that contributed to the vibration
included simultaneous installation of
riveted main frames X3855 and X5295
(pre-Airbus Helicopter modification
0722907), additional weight created by
parts of the rotor de-icing system on the
main rotor head (the distributor and de-
icing harnesses), and removable parts
(hoist arm and hoists) of the dual hoist
installation. EASA advises that this
condition, if not corrected, could
generate divergent aeromechanic
coupling between the helicopter
structure and the rotor, possibly
resulting in mechanical failure of
structural parts and loss of control of the
helicopter.

EASA issued Emergency AD 2018—
0142-E, dated July 6, 2018, for certain
Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters, which required
the removal of removable parts of the
dual hoist installation or removal of the
de-icing system. Since EASA Emergency
AD 2018-0142-E, dated July 6, 2018,
was issued, additional flight tests
demonstrated that Model AS332L and
AS332L1 helicopters do not exhibit the
vibration at 12Hz when limiting the
operational flight envelope and Vne
(never-exceed speed). As a result, EASA
advises that revising the RFM for Model
AS332L and AS332L1 helicopters to
incorporate certain limitations and
installing a locally made placard is an
optional method of compliance for
Model AS332L and AS332L1
helicopters.

You may examine the MCAI in the
AD docket on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0454.

Related Service Information Under 1
CFR Part 51

Airbus Helicopters has issued
Emergency Alert Service Bulletin AS332
01.00.91, Revision 1, dated December 4,
2019 (AS332 01.00.91 Rev 1). This
service information describes
procedures for removing parts of the
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dual hoist installation or removing the
de-icing system.

Airbus Helicopters has also issued
Emergency Alert Service Bulletin AS332
01.00.96, Revision 0, dated December 4,
2019. This service information describes
procedures for amending the RFM of
Model AS332L and AS332L1
helicopters to limit the flight envelope
and the Vne and installing a placard.
This service information also describes
procedures for removing parts of the
dual hoist installation or removing the
de-icing system.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

Airbus Helicopters issued Emergency
Alert Service Bulletin AS332 01.00.91,
Revision 0, dated July 3, 2018 (AS332
01.00.91 Rev 0). AS332 01.00.91 Rev 0
contains the same procedures as AS332
01.00.91 Rev 1; however, AS332
01.00.91 Rev 1 removes Model AS332L
and AS332L1 helicopters from the
effectivity.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI and service
information referenced above. The FAA
is issuing this AD after evaluating all
pertinent information and determining
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in the service
information described previously.

FAA’s Justification for Immediate
Adoption and Determination of the
Effective Date

Section 553(b)(3)(B) of the
Administrative Procedure Act (APA) (5
U.S.C.) authorizes agencies to dispense
with notice and comment procedures
for rules when the agency, for “good
cause,” finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under this
section, an agency, upon finding good
cause, may issue a final rule without
seeking comment prior to the
rulemaking. Similarly, Section 553(d) of
the APA authorizes agencies to make
rules effective in less than thirty days,
upon a finding of good cause.

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because of vibrations around the
12Hz frequency that are due to the
specific helicopter configuration, which
could generate divergent aeromechanic
coupling between the helicopter
structure and the rotor, possibly
resulting in mechanical failure of
structural parts and loss of control of the
helicopter. The FAA determined a
compliance time of 7 days is required to
correct the unsafe condition. This
compliance time is shorter than the time
necessary for the public to comment and
for publication of the final rule.

Accordingly, notice and opportunity
for prior public comment are
impracticable pursuant to 5 U.S.C.
553(b)(3)(B). In addition, for the reasons
stated above, the FAA finds that good
cause exists pursuant to 5 U.S.C. 553(d)
for making this amendment effective in
less than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
was not preceded by notice and
opportunity for public comment.
However, the FAA invites you to send
any written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0454; Product Identifier
2019-SW-113—-AD" at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA
will consider all comments received by
the closing date and may amend this AD
based on those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this AD.

Interim Action

The FAA considers this AD interim
action. If final action is later identified,
the FAA might consider further
rulemaking then.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Costs of Compliance

The FAA estimates that this AD
affects 12 helicopters of U.S. registry.
The FAA estimates the following costs
to comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Labor cost

Parts cost

Cost on U.S.
operators

Cost per
product

Up to 12 work-hours x $85 per hour = Up 10 $1,020 .....cccoviririeiiriiniiisieeceeesese e

$0 | Up to $1,020 .. | Up to $12,240.

ESTIMATED COSTS FOR OPTIONAL ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
7 WOrk-hours x $85 per NOUr = $595 ......ocieiiiieieeiee et see e sse e nee e Negligible ....... $595 $7,140
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-09-15 Airbus Helicopters:
Amendment 39-19911; Docket No.
FAA-2020-0454; Product Identifier
2019-SW-113-AD.

(a) Effective Date
This AD becomes effective May 20, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus Helicopters
Model AS332C, AS332C1, AS332L, and
AS332L1 helicopters, certificated in any
category, equipped with a dual hoist
installation and de-icing system, except those
that have Airbus Helicopters modification
0722907 installed in production.

(d) Subject

Joint Aircraft Service Component (JASC)
Code 2500, Cabin Equipment/Furnishings;
3000, Ice/Rain Protection System; 5300,
Fuselage Structure (General).

(e) Reason

This AD was prompted by a report of
vibrations around the 12Hz frequency due to
the specific helicopter configuration. The
FAA is issuing this AD to address this
condition, which could generate divergent
aeromechanic coupling between the
helicopter structure and the rotor, possibly
resulting in mechanical failure of structural
parts and loss of control of the helicopter.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Within 7 days after the effective date of
this AD: Remove the removable parts of the
dual hoist installation or remove the de-icing
system in accordance with the instructions of
section 3.B of Airbus Helicopters Emergency
Alert Service Bulletin AS332 01.00.91,
Revision 1, dated December 4, 2019, or
Section 3.B.2 of Airbus Helicopters
Emergency Alert Service Bulletin AS332
01.00.96, Revision 0, dated December 4,
2019, as applicable to your helicopter, except
you are not required to contact Airbus
Helicopters.

(h) Optional Method of Compliance

For Airbus Helicopter Model AS332L or
AS332L1 helicopters: Revising the Rotorcraft
Flight Manual for your helicopter by
inserting the information specified in
Appendix 4A, 4B, or 4C of Airbus
Helicopters Emergency Alert Service Bulletin
AS332 01-00.96, Revision 0, dated December
4, 2019, as applicable to your helicopter
model and configuration, and installing a
locally made placard on the instrument
panel, in accordance with the instructions of
section 3.B.1 of Airbus Helicopters
Emergency Alert Service Bulletin AS332 01—
00.96, Revision 0, dated December 4, 2019,
is an acceptable method for compliance with
the requirements of paragraph (g) of this AD.

(i) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraph (g) of this AD, if those
actions were performed before the effective
date of this AD using Airbus Helicopters
Emergency Alert Service Bulletin AS332
01.00.91, Revision 0, dated July 3, 2018.

(j) Special Flight Permit

Special flight permits may be issued in
accordance with 14 CFR 21.197 and 21.199
to operate the helicopter to a location where
the helicopter can be modified as specified
in paragraph (g) of this AD, provided the
Rotorcraft Flight Manual revisions and the
locally made placard specified in paragraph
(h) of this AD are in place.

(k) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOGs for this AD. Send your
proposal to: Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5110; email 9-
ASW-FTW-AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, notify your
principal inspector or lacking a principal
inspector, the manager of the local flight
standards district office or certificate holding
district office, before operating any aircraft
complying with this AD through an AMOC.

(1) Related Information

(1) The subject of this AD is addressed in
the European Union Aviation Safety Agency
(EASA) AD 2018-0142R1, dated December 9,
2019. This EASA AD may be found in the AD
docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0454.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (m)(3) and (4) of this AD.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) Airbus Helicopters Emergency Alert
Service Bulletin AS332 01.00.91, Revision 1,
dated December 4, 2019.

(ii) Airbus Helicopters Emergency Alert
Service Bulletin AS332 01.00.96, Revision 0,
dated December 4, 2019.

(3) For service information identified in
this AD, contact Airbus Helicopters, 2701 N
Forum Drive, Grand Prairie, TX 75052;
telephone 972—-641-0000 or 800-232—-0323;
fax 972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html.

(4) You may view this service information
at the FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued on May 13, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-10667 Filed 5-19-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0450; Product
Identifier 2020-NM-034-AD; Amendment
39-19907; AD 2020-09-11]

RIN 2120-AA64

Airworthiness Directives; Fokker
Services B.V. Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness directive (AD) 2017—-06—
06 and AD 2019-12-10, which applied
to all Fokker Services B.V. Model F28
Mark 0070 and 0100 airplanes. Those
ADs required revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations.
This AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate additional
new or more restrictive airworthiness
limitations; as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
This AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is issuing this AD
to address the unsafe condition on these
products.

DATES: This AD becomes effective June
4, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 4, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain other publication listed in
this AD as of August 1, 2019 (84 FR
30588, June 27, 2019).

The FAA must receive comments on
this AD by July 6, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For EASA material incorporated by
reference (IBR) in this AD, contact the
EASA, Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.

For the Fokker Services B.V. material
that was previously incorporated by
reference, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box
1357, 2130 EL Hoofddorp, the
Netherlands; telephone +31 (0)88-6280—
350; fax +31 (0)88—6280-111; email
technicalservices@fokker.com; internet
http://www.myfokkerfleet.com.

You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0450.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0450; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Tom
Rodriguez, Aerospace Engineer, Large
Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206-231-3226; email:
tom.rodriguez@faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued AD 2019-12-10,
Amendment 39-19665 (84 FR 30588,

June 27, 2019) (“AD 2019-12-10"),
which applied to all Fokker Services
B.V. Model F28 Mark 0070 and 0100
airplanes. AD 2019-12-10 required
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations. The FAA
issued AD 2019-12-10 to address
reduced structural integrity of the
airplane. AD 2019-12-10 specified that
accomplishing the revision required by
that AD terminated all requirements of
AD 2017-06—-06, Amendment 39-18830
(83 FR 8328, February 27, 2018), and the
requirements of paragraph (g) of AD
2012—-12-07, Amendment 39-17087 (77
FR 37788, June 25, 2012).

Actions Since AD 2019-12-10 Was
Issued

Since the FAA issued AD 2019-12—
10, the agency has determined that new
or more restrictive airworthiness
limitations are necessary.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0024, dated February 13, 2020
(“EASA AD 2020-0024"") (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAI”), to correct an unsafe condition
for all Fokker Services B.V. Model F28
Mark 0070 and 0100 airplanes. EASA
AD 2020-0024 superseded EASA AD
2018-0159, dated ]uly 25, 2018 (which
corresponds to FAA AD 2019-12-10).

This AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is issuing this AD
to address reduced structural integrity
of the airplane. See the MCAI for
additional background information.

Related IBR Material Under 1 CFR Part
51

EASA AD 2020-0024 describes new
or more restrictive airworthiness
limitations for airplane structures and
safe life limits.

This AD also requires Fokker
Engineering Report SE-623, Fokker 70/
100 Airworthiness Limitations Section,
Part 2—(Structure ALIs and Safe Life
Items), Issue 18, dated June 14, 2018,
which the Director of the Federal
Register approved for incorporation by
reference as of August 1, 2019 (84 FR
30588, June 27, 2019).

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.
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FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD
because the FAA evaluated all pertinent
information and determined the unsafe
condition exists and is likely to exist or
develop on other products of the same
type design.

Requirements of This AD

This AD retains the requirements of
AD 2019-12-10. This AD also requires
revising the existing maintenance or
inspection program, as applicable, to
incorporate additional new or more
restrictive airworthiness limitations,
which are specified in EASA AD 2020-
0024 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

This AD requires revisions to certain
operator maintenance documents to
include new actions (e.g., inspections).
Compliance with these actions is
required by 14 CFR 91.403(c). For
airplanes that have been previously
modified, altered, or repaired in the
areas addressed by this AD, the operator
may not be able to accomplish the
actions described in the revisions. In
this situation, to comply with 14 CFR
91.403(c), the operator must request
approval for an alternative method of
compliance according to paragraph
(m)(1) of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0024 is incorporated by reference
in this AD. This AD, therefore, requires
compliance with EASA AD 2020-0024
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in the
EASA AD does not mean that operators
need comply only with that section. For

example, where the AD requirement
refers to “‘all required actions and
compliance times,” compliance with
this AD requirement is not limited to
the section titled “Required Action(s)
and Compliance Time(s)” in the EASA
AD. Service information specified in
EASA AD 2020-0024 that is required for
compliance with EASA AD 2020-0024
is available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0450.

Airworthiness Limitation ADs Using
the New Process

The FAA’s process of incorporating
by reference MCAI ADs as the primary
source of information for compliance
with corresponding FAA ADs has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by
the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that require a change to
airworthiness limitation documents,
such as airworthiness limitation
sections.

For these ADs that incorporate by
reference an MCAI AD that changes
airworthiness limitations, the FAA
requirements are unchanged. Operators
must revise the existing maintenance or
inspection program, as applicable, to
incorporate the information specified in
the new airworthiness limitation
document. The airworthiness
limitations must be followed according
to 14 CFR 91.403(c) and 91.409(e).

FAA'’s Justification and Determination
of the Effective Date

Since there are currently no domestic
operators of these products, notice and
opportunity for public comment before
issuing this AD are unnecessary. In
addition, for the reasons stated above,
the FAA finds that good cause exists for
making this amendment effective in less
than 30 days.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0450; Product Identifier
2020-NM-034—-AD" at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA

will consider all comments received by
the closing date and may amend this AD
based on those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this AD.

Costs of Compliance

Currently, there are no affected U.S.-
registered airplanes. For any affected
airplane that may be imported and
placed on the U.S. Register in the future,
the FAA provides the following cost
estimates to comply with this AD:

The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the FAA recognizes
that this number may vary from operator
to operator. In the past, the FAA has
estimated that this action takes 1 work-
hour per airplane. Since operators
incorporate maintenance or inspection
program changes for their affected
fleet(s), the FAA has determined that a
per-operator estimate is more accurate
than a per-airplane estimate. Therefore,
the FAA estimates the total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
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power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

1. Is not a “significant regulatory
action” under Executive Order 12866;

2. Will not affect intrastate aviation in
Alaska; and

3. Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2019-12—-10, Amendment 39—
19665 (84 FR 30588, June 27, 2019); and
AD 2017-06-06, Amendment 39-18830
(83 FR 8328, February 27, 2018); and

m b. Adding the following new AD:

2020-09-11 Fokker Services B.V.:
Amendment 39-19907; Docket No.
FAA-2020-0450; Product Identifier
2020-NM-034—-AD.

(a) Effective Date
This AD becomes effective June 4, 2020.

(b) Affected ADs

(1) This AD replaces AD 2017-06—06,
Amendment 39-18830 (83 FR 8328, February
27,2018) (““AD 2017-06-06""); and AD 2019—
12-10, Amendment 39-19665 (84 FR 30588,
June 27, 2019) (“AD 2019-12—-10").

(2) This AD affects AD 2012-12-07,
Amendment 39-17087 (77 FR 37788, June
25, 2012) (“AD 2012-12-07").

(c) Applicability

This AD applies to all Fokker Services B.V.
Model F28 Mark 0070 and 0100 airplanes,
certificated in any category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing

this AD to address reduced structural
integrity of the airplane.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Retained Maintenance or Inspection
Program Revision, With No Changes

This paragraph restates the requirements of
paragraph (g) of AD 2019-12-10, with no
changes. Within 90 days after August 1, 2019
(the effective date of AD 2019-12-10), revise
the existing maintenance or inspection
program, as applicable, to incorporate the
information specified in Fokker Engineering
Report SE-623, Fokker 70/100 Airworthiness
Limitations Section, Part 2—(Structure ALIs
and Safe Life Items), Issue 18, dated June 14,
2018. Accomplishing the maintenance or
inspection program revision required by
paragraph (i) of this AD terminates the
requirements of this paragraph.

(1) The initial compliance time for doing
the tasks is at the time specified in Fokker
Engineering Report SE-623, Fokker 70/100
Airworthiness Limitations Section, Part 2—
(Structure ALIs and Safe Life Items), Issue 18,
dated June 14, 2018, or within 90 days after
August 1, 2019, whichever occurs later.

(2) If any discrepancy is found, before
further flight, repair using a method
approved by the Manager, Large Aircraft
Section, International Validation Branch,
FAA; or the European Union Aviation Safety
Agency (EASA); or Fokker B.V. Service’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(h) Retained Restrictions on Alternative
Actions and Intervals, With a New Exception

This paragraph restates the requirements of
paragraph (h) of AD 2019-12-10, with a new
exception. Except as required by paragraph
(i) of this AD, after the maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections) or
intervals may be used unless the actions or
intervals are approved as an alternative
method of compliance (AMOC) in
accordance with the procedures specified in
paragraph (m)(1) of this AD.

(i) New Maintenance or Inspection Program
Revision

Except as specified in paragraph (j) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with EASA AD 2020-0024, dated
February 13, 2020 (“EASA AD 2020-0024").
Accomplishing the maintenance or
inspection program revision required by this
paragraph terminates the requirements of
paragraph (g) of this AD.

(j) Exceptions to EASA AD 2020-0024

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2020—
0024 do not apply to this AD.

(2) Paragraph (3) of EASA AD 2020-0024
specifies revising “the AMP” within 12
months after its effective date, but this AD
requires revising the existing maintenance or
inspection program, as applicable, to

incorporate the “limitations, tasks and
associated thresholds and intervals”
specified in paragraph (3) of EASA AD 2020-
0024 within 90 days after the effective date
of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2020-0024 is at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2020-0024, or
within 90 days after the effective date of this
AD, whichever occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2020-0024 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2020-0024 does not apply to this AD.

(k) New Provisions for Alternative Actions
or Intervals

After the existing maintenance or
inspection program has been revised as
required by paragraph (i) of this AD, no
alternative actions (e.g., inspections) or
intervals are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2020-0024.

(1) Terminating Action for Certain
Requirements of AD 2012-12-07

Accomplishing the actions required by
paragraph (g) or (i) of this AD terminates the
requirements of paragraph (g) of AD 2012—
12-07.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the International
Section, send it to the attention of the person
identified in paragraph (n) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(i) AMOCs approved previously for AD
2019-12-10 are approved as AMOCs for the
corresponding provisions of EASA AD 2020-
0024 that are required by paragraph (i) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Fokker’s EASA DOA. If approved
by the DOA, the approval must include the
DOA-authorized signature.

(n) Related Information

For more information about this AD,
contact Tom Rodriguez, Aerospace Engineer,
Large Aircraft Section, International


mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov

Federal Register/Vol. 85, No. 98/ Wednesday, May 20, 2020/Rules and Regulations

30595

Validation Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; phone and fax:
206—231-3226; email: tom.rodriguez@
faa.gov.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on June 4, 2020.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0024, dated February 13,
2020.

(i1) [Reserved]

(4) The following service information was
approved for IBR on August 1, 2019 (84 FR
30588, June 27, 2019).

(i) Fokker Engineering Report SE-623,
Fokker 70/100 Airworthiness Limitations
Section, Part 2—(Structure ALIs and Safe Life
Items), Issue 18, dated June 14, 2018.

(ii) [Reserved]

(5) For information about Fokker Services
B.V. material, contact Fokker Services B.V.,
Technical Services Dept., P.O. Box 1357,
2130 EL Hoofddorp, the Netherlands;
telephone +31 (0)88-6280-350; fax +31
(0)88-6280—111; email technicalservices@
fokker.com; internet http://
www.myfokkerfleet.com.

(6) For information about EASA AD 2020—
0024, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(7) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0450.

(8) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on May 4, 2020.
Ross Landes,

Deputy Director for Regulatory Operations,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-10626 Filed 5-19-20; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0101; Product
Identifier 2019—-NM-190-AD; Amendment
39-19908; AD 2020-09-12]

RIN 2120-AA64

Airworthiness Directives; De Havilland
Aircraft of Canada Limited (Type
Certificate Previously Held by
Bombardier, Inc.) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
De Havilland Aircraft of Canada Limited
Model DHC-8-400 series airplanes.
This AD was prompted by a report that
certain elevator power control unit
(PCU) arm fittings have nonconforming
fillet radii. This AD requires an
inspection for affected elevator PCU
assemblies, inspections of affected
elevator PCU arm fittings for
nonconforming fillet radii and cracks,
replacement if necessary, and re-
identification of the affected elevator
PCU assemblies. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective June 24,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 24, 2020.

ADDRESSES: For service information
identified in this final rule, contact De
Havilland Aircraft of Canada Limited,
Q-Series Technical Help Desk, 123
Garratt Boulevard, Toronto, Ontario
M3K 1Y5, Canada; phone: 416-375—
4000; fax: 416—375—4539; email: thd@
dehavilland.com; internet: https://
dehavilland.com. You may view this
service information at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0101.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—

0101; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Andrea Jimenez, Aerospace Engineer,
Airframe and Propulsion Section, FAA,
New York ACO Branch, 1600 Stewart
Avenue, Suite 410, Westbury, NY
11590; phone: 516—228-7330; fax: 516—
794-5531; email: 9-avs-nyaco-cos@
faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

Transport Canada Civil Aviation
(TCCA), which is the aviation authority
for Canada, has issued Canadian AD
CF-2019-36, dated October 18, 2019
(“AD CF-2019-36"") (also referred to as
the Mandatory Continuing
Airworthiness Information, or “‘the
MCATI”), to correct an unsafe condition
for certain De Havilland Aircraft of
Canada Limited Model DHC-8-400
series airplanes. You may examine the
MCAI in the AD docket on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0101.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain De Havilland Aircraft of
Canada Limited Model DHC-8-400
series airplanes. The NPRM published
in the Federal Register on February 24,
2020 (85 FR 10344). The NPRM was
prompted by a report that certain
elevator PCU arm fittings have
nonconforming fillet radii. The NPRM
proposed to require an inspection for
affected elevator PCU assemblies,
inspections of affected elevator PCU arm
fittings for nonconforming fillet radii
and cracks, replacement if necessary,
and re-identification of the affected
elevator PCU assemblies. The FAA is
issuing this AD to address elevator PCU
assemblies with nonconforming fillet
radii, which could lead to premature
failure of the fitting and a jam in one
elevator; if the fittings on both elevators
fail, a complete loss of elevator control
could occur. See the MCALI for
additional background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
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comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that

was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

De Havilland Aircraft of Canada
Limited has issued Service Bulletin 84—
55—10, Revision A, dated July 25, 2019.
This service information describes
procedures for an inspection for affected
elevator PCU assemblies, inspections of
affected elevator PCU arm fittings for
nonconforming fillet radii and cracks,

replacement if necessary, and re-
identification of the affected elevator
PCU assemblies. This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 38 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
5 WOork-hours X $85 per hoUr = $425 .......ocoiiiiiiiiiiri e $0 $425 $16,150

The FAA estimates the following
costs to do any necessary on-condition
replacement that would be required

based on the results of any required
inspections. The FAA has no way of
determining the number of aircraft that

might need this on-condition
replacement:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Labor cost

Parts cost

Cost per product

14 work-hours x $85 per hour = $1,190

Up to $9,060 ($1,510 per elevator PCU arm fittings—6 total per airplane)

Up to $10,250.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-09-12 De Havilland Aircraft of
Canada Limited (Type Certificate

Previously Held by Bombardier, Inc.):
Amendment 39-19908; Docket No.
FAA-2020-0101; Product Identifier
2019-NM-190-AD.

(a) Effective Date
This AD is effective June 24, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to De Havilland Aircraft
of Canada Limited Model DHC-8-400, —401,
and —402 series airplanes, certificated in any

category, serial numbers 4001 and
subsequent.

(d) Subject

Air Transport Association (ATA) of
America Code 55, Stabilizers.

(e) Reason

This AD was prompted by a report that
certain elevator power control unit (PCU)
arm fittings have nonconforming fillet radii.
The FAA is issuing this AD to address
elevator PCU assemblies with nonconforming
fillet radii, which could lead to premature
failure of the fitting and a jam in one
elevator; if the fittings on both elevators fail,
a complete loss of elevator control could
occur.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.
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(g) Definition

Affected elevator PCU assemblies are those
having part number 85527021-005 or
85527021-006, and having serial number
MMC4255 through MMC4276 inclusive.

(h) Inspections

For airplanes having serial numbers 4001
through 4620 inclusive, within 8,000 flight
cycles on the elevator PCU assembly after the
effective date of this AD, or before the
accumulation of 30,000 total flight cycles on
the elevator PCU assembly, whichever occurs
first: Do the actions specified in paragraphs
(h)(1) and (2) of this AD.

(1) Inspect to determine the part number
and serial number of each elevator PCU
assembly installed on the airplane. A review
of airplane maintenance records is acceptable
in lieu of this inspection if the part number
and serial number of the elevator PCU
assembly can be conclusively determined
from that review.

(2) If, during any inspection or records
review required by paragraph (h)(1) of this
AD, any affected elevator PCU assembly is
found, do a detailed inspection of the
elevator PCU arm fittings for undersized fillet
radii and cracks of the fillet radii in
accordance with Part A of the
Accomplishment Instructions of De
Havilland Aircraft of Canada Limited Service
Bulletin 84-55-10, Revision A, dated July 25,
2019. If no undersized fillet radii or cracks
of the fillet radii are found, before further
flight, re-identify the affected elevator PCU
assembly in accordance with the
Accomplishment Instructions of De
Havilland Aircraft of Canada Limited Service
Bulletin 84-55-10, Revision A, dated July 25,
2019.

(i) Corrective Actions

If during any inspection of the elevator
PCU arm fittings required by paragraph (h)(2)
of this AD, any undersized fillet radii or
cracks of the fillet radii are found, before
further flight, replace the elevator PCU arm
fittings and re-identify each affected elevator
PCU assembly in accordance with Part B of
the Accomplishment Instructions of De
Havilland Aircraft of Canada Limited Service
Bulletin 84-55-10, Revision A, dated July 25,
2019.

(j) Parts Installation Limitation

As of the effective date of this AD, no
person may install an affected elevator PCU
assembly on any airplane, unless it has been
re-identified in accordance with the
Accomplishment Instructions of De
Havilland Aircraft of Canada Limited Service
Bulletin 84-55-10, Revision A, dated July 25,
2019.

(k) Credit for Previous Actions

This paragraph provides credit for actions
required by paragraphs (h) and (i) of this AD,
if those actions were performed before the
effective date of this AD using De Havilland
Aircraft of Canada Limited Service Bulletin
84-55-10, dated May 29, 2019.

(1) No Reporting Requirement

Although De Havilland Aircraft of Canada
Limited Service Bulletin 84-55-10, Revision

A, dated July 25, 2019, specifies to submit
certain information to the manufacturer, this
AD does not include that requirement.

(m) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, New York ACO
Branch, FAA, has the authority to approve
AMOCs for this AD, if requested using the
procedures found in 14 CFR 39.19. In
accordance with 14 CFR 39.19, send your
request to your principal inspector or local
Flight Standards District Office, as
appropriate. If sending information directly
to the manager of the certification office,
send it to ATTN: Program Manager,
Continuing Operational Safety, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; phone: 516—
228-7300; fax: 516—794-5531. Before using
any approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, New York ACO Branch,
FAA; or Transport Canada Civil Aviation
(TCCA); or De Havilland Aircraft of Canada
Limited’s TCCA Design Approval
Organization (DAO). If approved by the DAO,
the approval must include the DAO-
authorized signature.

(n) Related Information

(1) Refer to Mandatory Continuing
Airworthiness Information (MCAI) Canadian
AD CF-2019-36, dated October 18, 2019, for
related information. This MCAI may be
found in the AD docket on the internet at
https://www.regulations.gov by searching for
and locating Docket No. FAA-2020-0101.

(2) For more information about this AD,
contact Andrea Jimenez, Aerospace Engineer,
Airframe and Propulsion Section, FAA, New
York ACO Branch, 1600 Stewart Avenue,
Suite 410, Westbury, NY 11590; phone: 516—
228-7330; fax: 516—794-5531; email: 9-avs-
nyaco-cos@faa.gov.

(3) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (0)(3) and (4) of this AD.

(o) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) De Havilland Aircraft of Canada Limited
Service Bulletin 84-55-10, Revision A, dated
July 25, 2019.

(ii) [Reserved]

(3) For service information identified in
this AD, contact De Havilland Aircraft of
Canada Limited, Q-Series Technical Help
Desk, 123 Garratt Boulevard, Toronto,
Ontario M3K 1Y5, Canada; phone: 416—-375—

4000; fax: 416—-375—-4539; email: thd@
dehavilland.com; internet: https://
dehavilland.com.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South 216th
St., Des Moines, WA. For information on the
availability of this material at the FAA, call
206-231-3195.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on May 6, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-10741 Filed 5-19-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2018—-0977; Product
Identifier 2018—-CE-041-AD; Amendment
39-21123; AD 2020-10-05]

RIN 2120-AA64
Airworthiness Directives; Rockwell

Collins, Inc. Flight Management
Systems

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
Rockwell Collins, Inc. (Rockwell
Collins) flight management systems
(FMS) installed on airplanes. This AD
was prompted by reports of the flight
management computer (FMC) software
issuing incorrect turn commands when
the altitude climb field is edited or the
temperature compensation is activated
on the FMS control display unit. This
AD requires disabling the automatic
temperature compensation feature of the
FMS through the configuration
strapping units (CSU) and revising the
airplane flight manual (AFM)
Limitations section. The FAA is issuing
this AD to address the unsafe condition
on these products.

DATES: This AD is effective June 24,
2020.

The Director of the Federal Register
approved the incorporation by reference
of certain publications listed in this AD
as of June 24, 2020.

ADDRESSES: For service information
identified in this final rule, contact


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.regulations.gov
https://dehavilland.com
https://dehavilland.com
mailto:9-avs-nyaco-cos@faa.gov
mailto:9-avs-nyaco-cos@faa.gov
mailto:fedreg.legal@nara.gov
mailto:thd@dehavilland.com
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Rockwell Collins, Inc., Collins Aviation
Services, 400 Collins Road NE, M/S
164—100, Cedar Rapids, IA 52498-0001;
telephone: 888-265-5467 (U.S.) or 319—
265-5467; fax: 319—-295—4941 (outside
U.S.); email: techmanuals@
rockwellcollins.com; internet: https://
portal.rockwellcollins.com/web/
publications-and-training. You may
view this service information at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For
information on the availability of this
material at the FAA, call (816) 329—
4148. Tt is also available on the internet
at https://www.regulations.gov by
searching for and locating Docket No.
FAA-2018-0977.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2018—
0977; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590.

FOR FURTHER INFORMATION CONTACT: Avi
Acharya, Aerospace Engineer, Wichita
Aircraft Certification Office, FAA, 1801
Airport Road, Room 100, Wichita,
Kansas 67209; phone: 316—-946—4192;
fax: 316—946—4107; email:
avishek.acharya@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to certain part-numbered
Rockwell Collins Pro Line 4 and Pro
Line 21 FMSs. The NPRM published in
the Federal Register on December 6,
2018 (83 FR 62736).

The NPRM was prompted by a flight
inspection on a Bombardier Model CRJ—
200 airplane, during which Nav Canada,
which is Canada’s civil air navigation
service provider, observed the FMS map
displaying an incorrect turn for the Fort
St. John airport instrument landing
system runway 29 missed approach
while using temperature compensation.
Nav Canada assumed this was only an
issue with the map display and reported
the incident to Rockwell Collins.
Rockwell Collins subsequently

determined that an error in the design
of the Pro Line 4 and Pro Line 21 FMC
software causes changes to the
procedure-defined turn direction when
the procedure has been significantly
modified. The FMS removes the
planned database turn direction when
the flight crew edits the altitude climb
field, and the flight crew may not notice
the change during climb. The FMS also
removes the planned database turn
direction if the flight crew uses the
temperature compensation to edit the
altitude climb field, which may go
unnoticed by the flight crew with the
increased workload involved with a
missed approach procedure. Editing the
altitude or using temperature
compensation does not change the flight
segment. However, due to the design
error, the software thinks the flight
segment has changed. The change of the
planned turn direction can occur for
either left or right turns.

The FMS commanding incorrect turn
direction may result in a collision or
controlled flight into terrain.

The NPRM proposed to require
disabling the automatic temperature
compensation feature of the FMS
through the CSU and revising the AFM
Limitations section. The FAA is issuing
this AD to address the unsafe condition
on these products.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment.

Request To Remove Requirement To
Disable Temperature Compensation

Bombardier Commercial Aircraft
(Bombardier) and Endeavor Air
(Endeavor) requested the FAA remove
paragraph (g), which proposed to
require disabling the automatic
temperature compensation feature on
the CSU. These commenters stated that
disabling this feature would also disable
the temperature compensation
calculator, which would increase crew
workload and introduce error by
necessitating that pilots manually
calculate this information.

While the FAA agrees that performing
manual temperature compensation
calculations or using standard cold
temperature altitude correction charts
increases flight crew workload, the FAA
finds that these are acceptable piloting
tasks. The FMS and its built-in
temperature compensation feature are
not required under the FAA’s
airworthiness standards; rather, the
temperature compensation feature of the

FMS is an aid to the flight crew.
Additionally, disabling the temperature
compensation feature is necessary to
address the unsafe condition. The FAA
did not change the AD based on this
comment.

Request To Revise the Language of the
AFM Limitation Requirement

Bombardier, Endeavor, and Collins
Aerospace (Collins) requested the FAA
revise the AFM Limitations for altitude
edits. The NPRM proposed to require
the limitation in Rockwell Collins
Service Information Letter (SIL) FMC—-
XX00-18-1, dated June 27, 2018, which
prohibits editing altitudes on departure,
approach, and missed approach
procedures. The commenters requested
the FAA change the limitation to only
prohibit editing altitudes on departure
and missed approach procedures, and
eliminate the limitation for approach
procedures. Collins stated that following
this limitation during approach prior to
the missed approach could adversely
impact Vertical Navigation (VNAV)
safety and crew workload because it
results in misleading VNAYV alerts and
displays prior to the missed approach
point.

The FAA agrees. Rockwell Collins has
revised the SIL and issued SIL FMC—
XX00-18-1, Revision 1, dated February
5, 2019, which contains the limitation
language requested by the commenters.
This final rule requires revising the
AFM to add the information in SIL
FMC—-XX00-18-1, Revision 1, dated
February 5, 2019.

Request To Reduce the Compliance
Time for the AFM Revision

Endeavor requested the FAA reduce
the time to revise the AFM from 12
months to 30 days.

The FAA does not agree. The FAA
considered the variety of aircraft types
and operations that would be affected
by this AD and determined a 12-month
compliance time is appropriate for both
the AFM revisions and the requirement
to disable the temperature
compensation feature. The FAA did not
change this AD based on this comment
because 12 months after the effective
date of this AD is necessary to allow the
owner/operator a reasonable amount of
time to perform the hardware
modification. The AFM limitations
cannot be implemented without the
hardware change.

Request To Withdraw the NPRM

WR Ryan stated that this matter is not
serious enough to warrant an AD. The
commenter also stated that this issue is
being exaggerated, as Collins will
eventually fix the problem. The FAA


https://portal.rockwellcollins.com/web/publications-and-training
https://portal.rockwellcollins.com/web/publications-and-training
https://portal.rockwellcollins.com/web/publications-and-training
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infers the commenter wants the FAA to
withdraw the NPRM.

The FAA does not agree. The FAA
issues an airworthiness directive when
it finds an unsafe condition exists in a
product and the condition is likely to
exist or develop in other products of the
same type design. The FAA has
determined the FMS design error is an
unsafe condition. While an operator
may choose to comply with the service
information released by Rockwell
Collins, not all operators are required to
do so. In order for the corrective actions
in a service document to become
mandatory, and to correct the unsafe
condition identified in the NPRM, the
FAA must issue an AD. The FAA did
not change this AD based on this
comment.

Revise the Costs of Compliance

WR Ryan stated the FAA estimated
labor costs of $85 per work hour in the
NPRM, while the majority of
maintenance shops charge labor rates of
$120 or more an hour. The FAA infers
the commenter wants the FAA to revise
the labor rate in its estimated cost of
complying with the AD.

The FAA does not agree with this
comment. The labor rate of $85 per
work-hour is provided by the FAA
Office of Aviation Policy and Plans for
the FAA to use when estimating the
labor costs of complying with AD
requirements. The FAA did not change
this AD based on this comment.

Authority To Issue the AD/Extension of
Comment Period

Bombardier stated the FAA’s Wichita
ACO Branch lacks the legal authority
under 49 U.S.C. 44701 to issue an AD
addressing a component and requiring
changes to an AFM. Bombardier
requested the FAA’s Wichita ACO
Branch coordinate the proposed AD
with the FAA’s New York ACO Branch
and consider whether the AD should
instead address the aircraft. Bombardier
disagreed with the FAA’s proposed AD
because Transport Canada, the
responsible authority for the state of
design for its airplanes, has already
issued an AD covering this same unsafe
condition. Alternatively, Bombardier
requested an extension to the NPRM
commenting period to allow Bombardier
and the New York ACO Branch to

provide input to the Wichita ACO
Branch.

The FAA does not agree. Although
Canada is the state of design for
Bombardier products, the United States
is the state of design for Rockwell
Collins products. Under the authority of
49 U.S.C. 44701 and the FAA’s
regulations regarding ADs (14 CFR part
39), the FAA issues an AD addressing a
product (aircraft, engine, propeller, or
appliance) that has an unsafe condition
if the condition is likely to exist or
develop in other products of the same
type design. The FMS is an appliance,
as that term is defined in 14 CFR 1.1,
that may be installed in multiple aircraft
types. Contrary to Bombardier’s
suggestion, 49 U.S.C. 44701 does not
require the FAA to adopt the Transport
Canada AD. Rather, 49 U.S.C.
44701(e)(5) permits the FAA to either
accept a foreign AD (under certain
conditions) or issue an FAA AD if
determined necessary for safety. The
Transport Canada AD for this issue
applies only to Bombardier airplanes.
The FAA determined corrective action
is necessary for U.S. operators of all
aircraft with an FMS installed.

The FAA also notes that its Wichita
ACO Branch did not issue the NPRM.
The NPRM was coordinated with all
appropriate FAA offices and
subsequently issued by the Deputy
Director of the Policy and Innovation
Division (AIR-601) of the FAA’s
Aircraft Certification Service. The FAA
has not changed the AD based on this
comment.

Request To Revise Preamble
Information

Collins requested the FAA replace
some of the information in the preamble
with text from Rockwell Collins
Operational Service Bulletin 0166-17R5.
Collins stated the description in the
NPRM does not accurately describe the
issue. According to Collins, the design
error is that the FMS removes the
planned turn direction if the crew
manually edits or uses temperature
compensation to edit the altitude climb
field. In addition, Collins stated the
FMS does not always turn in an
incorrect direction, but rather only
when the shortest turn differs from the
planned turn.

ESTIMATED COSTS

The FAA partially agrees. For
clarification purposes, the FAA has
revised the referenced text in
accordance with Collins’ comment.
However, the FAA disagrees with
replacing the referenced text with the
description from Rockwell Collins
Operational Service Bulletin 0166—
17R5. The specific language requested
by the commenter is a detailed
engineering description of the FMS
design error that is appropriate for a
service bulletin.

Support of AD Action

The Air Line Pilots Association and
an anonymous commenter supported
the NPRM.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule with the changes described
previously. The FAA determined that
these changes will not increase the
economic burden on any operator or
increase the scope of this final rule.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Rockwell Collins
Service Information Letter, CSU-XX00—-
18—1, dated June 27, 2018. The service
letter contains procedures for disabling
the automatic temperature
compensation option in Pro Line 4 and
Pro Line 21 FMC systems. The FAA also
reviewed Rockwell Collins Service
Information Letter FMC-XX00-18-1,
Revision 1, dated February 5, 2019. The
service letter provides instructions for
revising the Limitations section of the
AFM by adding prohibitions on editing
altitudes for specific Pro Line 4 and Pro
Line 21 Flight Management Systems.
This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 2,855 products installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this AD:

: Cost per Cost on U.S.
Action Labor cost Parts cost product operators
CSU strapping change .........cccceeeevvreereenne 2 work-hours x $85 per hour = $170 ....... Not applicable ......... $170 $485,350
Revision to the AFM Limitations section .... | .5 work-hour x $85 per hour = $42.50 ..... Not applicable ......... 42.50 121,337.50
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Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:
Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-10-05 Rockwell Collins, Inc.:
Amendment 39-21123; Docket No.
FAA-2018-0977; Product Identifier
2018—CE-041-AD.

(a) Effective Date
This AD is effective June 24, 2020.

(b) Affected ADs

None.

(c) Applicability

This AD applies to Rockwell Collins, Inc.
(Rockwell Collins) Pro Line 4 and Pro Line
21 Flight Management Systems installed on
airplanes, certificated in any category, that
has a flight management computer (FMC)
with a Rockwell Gollins part number (RCPN)
listed in paragraph (c)(1) of this AD and with
a configuration strapping unit (CSU) listed in
paragraph (c)(2) of this AD.

(1) FMC-3000 RCPN 822-0883—-031, —036,
—-038, —040, —041, —053, —054, —056, —057,
-058, -059, —060, —081, —082, —083, —084;
FMC—4200 RCPN 822-0783-022, —025, —028,
—-032, -036, —039, —040; FMC-5000 RCPN
822-0891-021, —-027, —-028, —034, —040; or
FMC-6000 RCPN 822-0868-074, —075, —082,
-083, —084, —085, —087, —089, —090, —109,
-110,-111, -112, =113, -114, -116, -117,
-122,-123,-127,-130, -132, -133, —-134,
-139.

(2) CSU-3100 RCPN 822-1363-002, CSU-
4000 RCPN 822-0049-002, or CSU-4100
RCPN 822-1364-002.

Note 1 to paragraph (c) of this AD: To
determine the CSU and FMC unit RCPN,
refer to the aircraft manufacturer or
applicable STC holder maintenance
instructions for accessing them.

(d) Subject

Joint Aircraft System Component (JASC)/
Air Transport Association (ATA) of America
Code 3460, Flight Management Computing
Hardware System.

(e) Unsafe Condition

This AD was prompted by reports of the
FMC software issuing incorrect turn
commands when the altitude climb field is
edited or when the temperature
compensation is activated. The FAA is
issuing this AD to prevent the FMC from
issuing an incorrect turn direction command.
The unsafe condition, if not addressed, could
result in a collision or controlled flight into
terrain.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Disable Temperature Compensation

Within the next 12 months after June 24,
2020 (the effective date of this AD), disable
the automatic temperature compensation
feature on the CSU by following steps (2)
through (6) of the Instructions in Rockwell
Collins Service Information Letter CSU-
XX00-18-1, dated June 27, 2018.

(h) Revise the Airplane Flight Manual
Limitations

Within the next 12 months after June 24,
2020 (the effective date of this AD), revise the

airplane flight manual by adding the
information from step 2 of the Aircraft Flight
Manual Recommendation in Rockwell
Collins Service Information Letter FMC—
XX00-18-1, Revision 1, dated February 5,
2019, into the Limitations section of the
AFM.

(i) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Wichita ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
ACO, send it to the attention of the person
identified in paragraph (j) of this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(j) Related Information

For more information about this AD,
contact Avi Acharya, Aerospace Engineer,
Wichita ACO Branch, FAA, 1801 Airport
Road, Room 100, Wichita, Kansas 67209;
phone: 316-946—4192; fax: 316-946—4107;
email: avishek.acharya@faa.gov.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Rockwell Collins Service Information
Letter CSU-XX00-18-1, dated June 27, 2018.

(ii) Rockwell Collins Service Information
Letter FMC-XX00-18-1, Revision 1, dated
February 5, 2019.

(3) For service information identified in
this AD, contact Rockwell Collins, Inc.,
Collins Aviation Services, 400 Collins Road
NE, M/S 164-100, Cedar Rapids, IA 52498—
0001; telephone: 888-265-5467 (U.S.) or
319-265-5467; fax: 319—295-4941; email:
techmanuals@rockwellcollins.com; internet:
https://portal.rockwellcollins.com/web/
publications-and-training.

(4) You may view this service information
at the FAA, Airworthiness Products Section,
Operational Safety Branch, 901 Locust,
Kansas City, Missouri 64106. For information
on the availability of this material at the
FAA, call (816) 329—4148. In addition, you
can access this service information on the
internet at https://www.regulations.gov by
searching for and locating Docket No. FAA—
2018-0977.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.
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Issued on May 14, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-10744 Filed 5-19-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0452; Product
Identifier 2020-NM—-062-AD; Amendment
39-19910; AD 2020-09-14]

RIN 2120-AA64

Airworthiness Directives; Airbus SAS
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule; request for
comments.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2020-03—
12, which applied to all Airbus SAS
Model A350—-941 and —1041 airplanes.
AD 2020-03-12 required revising the
existing airplane flight manual (AFM) to
define a liquid-prohibited zone in the
flight deck and provide procedures
following liquid spillage on the center
pedestal. This AD continues to require
revising the existing AFM, and also
requires installing a removable
integrated control panel (ICP) cover in
the flight deck and further revising the
AFM to include instructions for ICP
cover use, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
This AD was prompted by the FAA’s
determination that a removable
integrated control panel (ICP) cover
must be installed to prevent damage
from spillage and that the existing AFM
must be revised. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD becomes effective June
4, 2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 4, 2020.

The FAA must receive comments on
this AD by July 6, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.

For material incorporated by reference
(IBR) in this AD, contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0452.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0452; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Kathleen Arrigotti, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.

SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued AD 2020-03-12,
Amendment 39-19837 (85 FR 7863,
February 12, 2020) (“AD 2020-03-12"),
which applied to all Airbus SAS Model
A350-941 and —1041 airplanes. AD
2020-03-12 required revising the
existing AFM to define a liquid-
prohibited zone in the flight deck and
provide procedures following liquid
spillage on the center pedestal. The
FAA issued AD 2020-03-12 to address
the potential for dual-engine
uncommanded engine inflight

shutdown (IFSD), possibly resulting in a
forced landing with consequent damage
to the airplane and injury to occupants.

Actions Since AD 2020-03-12 Was
Issued

Since the FAA issued AD 2020-03—
12, Airbus developed mod 116010,
introducing a removable cover for the
ICP, which protects the ICP completely,
including engine master levers,
thumbwheels, and rotary knob, and
provided modification instructions.
Airbus also published a new AFM
temporary revision (TR) defining a
liquid-prohibited zone in the cockpit,
procedures for ICP removable cover use,
and the procedures to be followed in the
case of inadvertent liquid spillage on
the center pedestal. The FAA has
determined that the removable ICP
cover must be installed and the existing
AFM must be revised to include these
new procedures.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0090, dated Aprﬂ 20, 2020
(“EASA AD 2020-0090"’) (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAT”’), to correct an unsafe condition
for certain Airbus SAS Model A350-941
and —1041 airplanes. EASA AD 2020-
0090 supersedes EASA Emergency AD
2020-0020-E, dated February 5, 2020,
corrected February 6, 2020 (which
corresponds to FAA AD 2020-03-12).

This AD was prompted by two reports
of abnormal operation of the
components of the ENG START panel or
Electronic Centralized Aircraft
Monitoring (ECAM) Control Panel (ECP)
due to liquid spillage in the system, and
the subsequent uncommanded engine
IFSD of one engine in each case. This
AD was also prompted by the FAA’s
determination that a removable
integrated control panel (ICP) cover
must be installed to prevent damage
from spillage and that the existing AFM
must be revised. The FAA is issuing this
AD to address the potential for dual-
engine IFSD, possibly resulting in a
forced landing with consequent damage
to the airplane and injury to occupants.
See the MCALI for additional background
information.

Explanation of Retained Requirements

Although this AD does not explicitly
restate the requirements of AD 2020—
03-12, this AD retains all of the
requirements of AD 2020-03—12. Those
requirements are referenced in EASA
AD 2020-0090, which, in turn, is
referenced in paragraph (g) of this AD.
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Related IBR Material Under 1 CFR Part
51

EASA AD 2020-0090 describes
procedures for installation of the ICP
removable cover in the cockpit and
amendment of the AFM to define a
liquid-prohibited zone in the cockpit,
provide procedures for ICP removable
cover use, and provide procedures
following liquid spillage on the center
pedestal. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

FAA’s Determination

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is issuing this AD
because the FAA has evaluated all
pertinent information and determined
the unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Requirements of This AD

This AD requires accomplishing the
actions specified in EASA AD 2020-
0090 described previously, as
incorporated by reference, except for
any differences identified as exceptions
in the regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since

coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, in EASA
AD 2020-0090 is incorporated by
reference in this AD. This AD, therefore,
requires compliance with EASA AD
2020-0090 in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this AD. Using
common terms that are the same as the
heading of a particular section in the
EASA AD does not mean that operators
need comply only with that section. For
example, where the AD requirement
refers to “‘all required actions and
compliance times,” compliance with
this AD requirement is not limited to
the section titled ‘“Required Action(s)
and Compliance Time(s)” in the EASA
AD. Service information specified in
EASA AD 2020-0090 that is required for
compliance with EASA AD 2020-0090
is available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0452.

Interim Action

The FAA considers this AD interim
action. If final action is later identified,
the FAA might consider further
rulemaking then.

FAA'’s Justification and Determination
of the Effective Date

An unsafe condition exists that
requires the immediate adoption of this
AD without providing an opportunity
for public comments prior to adoption.
The FAA has found that the risk to the
flying public justifies waiving notice
and comment prior to adoption of this
rule because abnormal operation of the
components of the ENG START panel or
ECP due to liquid spillage in the system
could result in dual-engine IFSD,
possibly resulting in a forced landing
with consequent damage to the airplane
and injury to occupants. Therefore, the

FAA finds good cause that notice and
opportunity for prior public comment
are impracticable. In addition, for the
reasons stated above, the FAA finds that
good cause exists for making this
amendment effective in less than 30
days.

Regulatory Flexibility Act (RFA)

The requirements of the RFA do not
apply when an agency finds good cause
pursuant to 5 U.S.C. 553 to adopt a rule
without prior notice and comment.
Because the FAA has determined that it
has good cause to adopt this rule
without notice and comment, RFA
analysis is not required.

Comments Invited

This AD is a final rule that involves
requirements affecting flight safety, and
the FAA did not precede it by notice
and opportunity for public comment.
The FAA invites you to send any
written relevant data, views, or
arguments about this AD. Send your
comments to an address listed under the
ADDRESSES section. Include “Docket No.
FAA-2020-0452; Product Identifier
2020-NM-062—-AD" at the beginning of
your comments. The FAA specifically
invites comments on the overall
regulatory, economic, environmental,
and energy aspects of this AD. The FAA
will consider all comments received by
the closing date and may amend this AD
based on those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this AD.

Costs of Compliance

The FAA estimates that this AD
affects 13 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

; Cost per Cost on U.S.
Actions Labor cost Parts cost product operators
Retained actions from AD 2020-03-12 ......... 1 work-hour x $85 per hour = $85 ................. $0 $85 $1,105
NEW aCtIONS ...eoveeeieeeieie e 2 work-hours x $85 per hour = $170 ............. *0 170 2,210

*The FAA has received no definitive data regarding cost estimates for these parts.

According to the manufacturer, some
or all of the costs of this AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has

included all known costs in our cost
estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
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that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866;
and

(2) Will not affect intrastate aviation
in Alaska.

List of Subjects in 14 CFR Part 39
Air transportation, Aircraft, Aviation

safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by
removing airworthiness directive (AD)
2020-03-12, Amendment 39-19837 (85
FR 7863, February 12, 2020), and adding
the following new AD:

2020-09-14 Airbus SAS: Amendment 39—

19910; Docket No. FAA—2020-0452;
Product Identifier 2020-NM—-062—AD.

(a) Effective Date
This AD becomes effective June 4, 2020.

(b) Affected ADs
This AD replaces AD 2020-03-12,

Amendment 39-19837 (85 FR 7863, February
12, 2020) (““AD 2020-03-12"").

(c) Applicability
This AD applies to Airbus SAS Model
A350-941 and —1041 airplanes, certificated

in any category, as identified in European
Union Aviation Safety Agency (EASA) AD

2020-0090, dated April 20, 2020 (“EASA AD
2020-00907).

(d) Subject

Air Transport Association (ATA) of
America Code 31, Instruments.

(e) Reason

This AD was prompted by two reports of
abnormal operation of the components of the
ENG START panel or Electronic Centralized
Aircraft Monitoring (ECAM) Control Panel
(ECP) due to liquid spillage in the system,
and the subsequent uncommanded engine
inflight shutdown (IFSD) of one engine in
each case. This AD was also prompted by the
FAA’s determination that a removable
integrated control panel (ICP) cover must be
installed to prevent damage from spillage and
the existing AFM must be revised. The FAA
is issuing this AD to address the potential for
dual-engine IFSD, possibly resulting in a
forced landing with consequent damage to
the airplane and injury to occupants.

() Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2020-0090.

(h) Exceptions to EASA AD 2020-0090

(1) Where EASA AD 2020-0090 refers to
“the effective date of EASA AD 2020-0020—
E,” this AD requires using February 14, 2020
(the effective date of AD 2020-03-12).

(2) Where EASA AD 2020-0090 refers to its
effective date, this AD requires using the
effective date of this AD.

(3) “Note 1” of EASA AD 2020-0090 does
not apply to this AD. However, after the
actions required by paragraph (g) of this AD
have been accomplished on an airplane, that
airplane may be operated with a damaged or
missing ICP removable cover, provided
provisions that address the ICP removable
cover are included in the operator’s approved
minimum equipment list (MEL).

(4) The “Remarks” section of EASA AD
2020-0090 does not apply to this AD.

(i) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (j) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS®@faa.gov.

(i) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager

of the local flight standards district office/
certificate holding district office.

(i) AMOCs approved previously for AD
2020-03-12 are approved as AMOCs for the
corresponding provisions of EASA AD 2020-
0090 that are required by paragraph (g) of this
AD.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or Airbus SAS’s EASA Design
Organization Approval (DOA). If approved by
the DOA, the approval must include the
DOA-authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2020-0090 that contains RC procedures and
tests: Except as required by paragraph (i)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOG, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(j) Related Information

For more information about this AD,
contact Kathleen Arrigotti, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206-231-3218.

(k) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2020-0090, dated April 20, 2020.

(ii) [Reserved]

(3) For information about EASA AD 2020—
0090, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; Internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0452.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
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(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on May 6, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-10629 Filed 5-19-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

14 CFR Part 71

[Docket No. FAA—-2019-0972; Airspace
Docket No. 19-ANM-30]

RIN 2120-AA66
Correction of Class E Airspace;
Mountain Home, ID

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule, correction.

SUMMARY: This action removes
exclusionary language from the Final
Rule published in the Federal Register
on March 31, 2020 for Mountain Home
Municipal Airport’s Class E airspace
extending upward from 700 feet above
the surface. If the exclusionary language
remains in the Final Rule, the FAA’s
Aeronautical Information Service will
be required to recalculate the airport’s
airspace boundaries whenever
Mountain Home Air Force Base’s Class
D and E Surface areas are modified.
However, the removal of the language
does not affect the charted boundaries
or operating requirements of the
airspace.

DATES: Effective 0901 UTC, July 186,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov//air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://

www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Matthew Van Der Wal, Federal Aviation
Administration, Western Service Center,
Operations Support Group, 2200 S
216th Street, Des Moines, WA 98198;
telephone (206) 231-3695.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend Class E airspace at Mountain
Home Municipal Airport, Mountain
Home, ID, to ensure the safety and
management of Instrument Flight Rules
(IFR) operations at the airport.

History

The FAA included exclusionary
language in the Final Rule that becomes
effective on July 16, 2020 (85 FR 17744,
March 31, 2020). This action will
update the language in the final rule,
but will not affect the airspace’s charted
boundaries.

Class E5 airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D dated August 8, 2019, and
effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

The FAA is amending Title 14, Code
of Federal Regulations (14 CFR) part 71
by removing the exclusionary language
from Mountain Home Municipal

Airport’s Class E airspace extending
upward from 700 feet above the surface.
If the exclusionary language is not
removed, it will require the FAA’s
Aeronautical Information Service to
recalculate the Municipal Airport’s
airspace boundaries whenever changes
occur to Mountain Home Air Force
Base’s surface areas but will not affect
the airspace’s charted boundaries.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial, and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (Air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for Part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.
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§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ANMID E5 Mountain Home, ID [New]

Mountain Home Municipal Airport, ID

(Lat. 43°07’54” N, long. 115°43'50” W)

That airspace extending upward from 700
feet above the surface within a 5.5-mile
radius of the airport, and within 2 miles each
side of the 300° bearing from the airport,
extending from the 5.5-mile radius to 8 miles
northwest of the airport; and that airspace
extending upward from 1,200 feet above the
surface within a 20-mile radius of the
Mountain Home Municipal Airport.

Issued in Seattle, Washington, on May 14,
2020.
Shawn M. Kozica,

Group Manager, Operations Support Group,
Western Service Center.

[FR Doc. 2020-10854 Filed 5-19-20; 8:45 am]|
BILLING CODE 4910-13-P

CONSUMER PRODUCT SAFETY
COMMISSION

16 CFR Part 1225
[Docket No. CPSC-2012-0068]

Safety Standard for Hand-Held Infant
Carriers

AGENCY: Consumer Product Safety
Commission.

ACTION: Direct final rule.

SUMMARY: In December 2013, the U.S.
Consumer Product Safety Commission
(CPSC) issued a consumer product
safety standard for hand-held infant
carriers. The standard incorporated by
reference the applicable ASTM
voluntary standard, with one
modification in the definition of the
product, to clarify that semi-rigid
carriers fall within the scope of the
standard. We are publishing this direct
final rule revising the CPSC’s mandatory
standard for hand-held infant carriers to
incorporate by reference the most recent
version of the applicable ASTM
standard.

DATES: The rule is effective on August
3, 2020, unless we receive significant
adverse comment by June 19, 2020. If
we receive timely significant adverse
comments, we will publish notification
in the Federal Register, withdrawing

this direct final rule before its effective
date. The incorporation by reference of
the publication listed in this rule is
approved by the Director of the Federal
Register as of August 3, 2020.

ADDRESSES: You may submit comments,
identified by Docket No. CPSC-2012—
0068, by any of the following methods:

Electronic Submissions: Submit
electronic comments to the Federal
eRulemaking Portal at: https://
www.regulations.gov. Follow the
instructions for submitting comments.
The CPSC does not accept comments
submitted by electronic mail (email),
except through https://
www.regulations.gov. The CPSC
encourages you to submit electronic
comments by using the Federal
eRulemaking Portal, as described above.

Mail/hand delivery/courier Written
Submissions: Submit comments by
mail/hand delivery/courier to: Division
of the Secretariat, Consumer Product
Safety Commission, Room 820, 4330
East-West Highway, Bethesda, MD
20814; telephone: (301) 504-7479;
email: amills@cpsc.gov.

Instructions: All submissions must
include the agency name and docket
number for this notification. CPSC may
post all comments received without
change, including any personal
identifiers, contact information, or other
personal information provided, to:
https://www.regulations.gov. Do not
submit electronically: Confidential
business information, trade secret
information, or other sensitive or
protected information that you do not
want to be available to the public. If you
wish to submit such information, please
submit it according to the instructions
for written submissions.

Docket: For access to the docket to
read background documents or
comments received, go to: https:/
www.regulations.gov, and insert the
docket number, CPSC-2012-0068, into
the “Search” box, and follow the
prompts.

FOR FURTHER INFORMATION CONTACT:
Keysha L. Walker, Compliance Officer,
Office of Compliance and Field
Operations, Consumer Product Safety
Commission, 4330 East-West Highway,
Bethesda, MD 20814—-4408; telephone:
301-504-6820; email: kwalker@
cpsc.gov.

SUPPLEMENTARY INFORMATION:
A. Background
1. Statutory Authority

Section 104(b)(1)(B) of the Consumer
Product Safety Improvement Act
(CPSIA), also known as the Danny
Keysar Child Product Safety

Notification Act, requires the
Commission to promulgate consumer
product safety standards for durable
infant or toddler products. The law
requires these standards to be
“substantially the same as” applicable
voluntary standards or more stringent
than the voluntary standards if the
Commission concludes that more
stringent requirements would further
reduce the risk of injury associated with
the product.

The CPSIA also sets forth a process
for updating CPSC’s durable infant or
toddler standards when the voluntary
standard upon which the CPSC standard
was based is changed. Section
104(b)(4)(B) of the CPSIA provides that
if an organization revises a standard that
has been adopted, in whole or in part,
as a consumer product safety standard
under this subsection, it shall notify the
Commission. In addition, the revised
voluntary standard shall be considered
to be a consumer product safety
standard issued by the Commission
under section 9 of the Consumer
Product Safety Act (15 U.S.C. 2058),
effective 180 days after the date on
which the organization notifies the
Commission (or such later date
specified by the Commission in the
Federal Register) unless, within 90 days
after receiving that notice, the
Commission notifies the organization
that it has determined that the proposed
revision does not improve the safety of
the consumer product covered by the
standard and that the Commission is
retaining the existing consumer product
safety standard.

2. The Hand-Held Infant Carriers
Standard

On December 6, 2013, the
Commission published a final rule
issuing a mandatory standard for hand-
held infant carriers that incorporated by
reference the standard in effect at that
time, ASTM F2050-13a, Standard
Consumer Specification for Hand-Held
Infant Carriers, with one modification
in the definition of the product, to
clarify that semi-rigid carriers fall
within the scope of the standard. 78 FR
73415. The ASTM standard for hand-
held infant carriers, ASTM F2050-19,
Standard Consumer Safety
Specification for Hand-Held Infant
Carries, applies to hand-held infant
carriers that are rigid (e.g., infant car
seat removed from the car) or semi-rigid
(e.g., Moses baskets). A hand-held infant
carrier seat often serves as an infant car
seat and also can be used with strollers
and travel systems. A hand-held
bassinet/cradle includes products such
as carriage baskets (removed from a
stroller base) and Moses baskets (those
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with handles). The standard was
codified in the Commission’s
regulations at 16 CFR part 1225. Since
publication of ASTM F2050-13a, the
current mandatory standard, ASTM has
published two revisions to ASTM
F2050. ASTM did not notify CPSC of
the first revision. The second revision,
ASTM F2050-19 was approved on
December 15, 2019, and published in
January 2020. ASTM officially notified
the Commission of this revision on
February 5, 2020. The rule is
incorporating ASTM F2050-19 as the
mandatory standard.

B. Revisions to the ASTM Standard

Under section 104(b)(4)(B) of the
CPSIA, unless the Commission
determines that ASTM’s revision of a
voluntary standard that is a CPSC
mandatory standard ““does not improve
the safety of the consumer product
covered by the standard,” the revised
voluntary standard becomes the new
mandatory standard. As discussed
below, the Commission determines that
the changes made in ASTM F2050-16
and —19 are neutral or improve the
safety of hand-held infant carriers.
Therefore, the Commission will allow
the ASTM F2050-19 to become effective
as a mandatory consumer product safety
standard under the statute, effective
August 3, 2020.

1. Differences Between 16 CFR Part
1225 and ASTM F2050-16

On February 1, 2016, ASTM approved
a revised version ASTM F2050 and
published ASTM F2050-16, but ASTM
did not notify CPSC of the revision. The
2016 revision contained several
editorial non-substantive changes and
one substantive change, as described
below.

Non-Substantive Changes

Minor formatting changes were made
to bring the standard into accord with
ASTM form and style guidelines (e.g.,
“58”” to “5 s”’, punctuation at the end of
a sentence, and removing a repeated
word). We find that all of the non-
substantive changes made in ASTM
F2050-16 are editorial in nature, and
therefore, are neutral regarding safety
for hand-held infant carriers.

Substantive Change

In section 8.3.2.1, hand-held
bassinets/cradles were exempt from the
requirement to display a “NEVER leave
child unattended” warning message.
Although we generally assesses
exemptions as a reduction in safety, in
the case of this warning message, the
exemption is unlikely to reduce safety
because it is targeted at bassinets and

cradles that are intended for sleep. In
such a case, the caregiver would be
rightly expected to leave a sleeping
child unattended in a bassinet.
Therefore, we conclude this exemption
is neutral regarding safety.

2. Differences Between 16 CFR Part
1225 and ASTM F2050-19

In December 2019, ASTM revised
ASTM F2050-19. These changes
included non-substantive changes and
one substantive change. The resulting
standard is ASTM F2050-19, which was
published in January 2020. The 2019
revision contained several editorial non-
substantive changes and two substantive
changes as described below.

Non-Substantive Changes

A number of minor and editorial
changes were made throughout ASTM
F2050-19 that do not affect the safety of
hand-held infant carriers. These
include:

¢ In section 1.7, “safety and health”
was changed to ““safety, health, and
environmental.”

e Section 1.8 was added, stating that
ASTM developed the standard in
accordance with principles recognized
by the World Trade Organization.

e Changes to unit expressions bring
the standard into accordance with
ASTM form and style guidelines. For
example, the revision added a unit of
measurement for each numerical
value—“73°F £ 9°F.” instead of “73
9°F” and “minute” changed to “min.”

e Minor spelling changes (e.g., “‘gage”
to “gauge” in 7.4.2.1)

o Definition for acronyms added (e.g.,
“EPS (expanded polystyrene), EPP
(expanded polypropylene)” in note 3).

All of the non-substantive changes
made in ASTM F2050-19 are editorial
in nature and are neutral regarding
safety for hand-held infant carriers.

Substantive Changes

There are two substantive changes in
ASTM F2050-19 that impact the safety
of hand-held infant carriers, as
described below.

¢ In section 3.1.3, the definition of
“hand-held infant carrier”” changed to
include “semi-rigid.” This change
harmonizes ASTM F2050 with the
definition in16 CFR part 1225, and is,
therefore, an improvement in safety over
the previous standard.

¢ In section 9.2.4.1, ASTM added a
new warning icon and warning
statement regarding the fall hazard with
shopping cart use. Specifically, the
message ‘‘Fall Hazard: The carrier can
fall from the shopping cart. Do not use
on shopping cart,” and a related icon
must now appear in the instructional

literature for a hand-held infant carrier.
We conclude that this change is an
improvement in safety because it alerts
the caregiver to an additional hazard.

The two substantive changes made to
ASTM F2050-19 improve the safety of
hand-held infant carriers, and the non-
substantive changes are neutral
regarding safety.

In December 2013, the Commission
incorporated by reference ASTM
F2050-13a, with one modification in 16
CFR 1225.2(b)(1) to the definition of
“hand-held infant carrier” in section
3.1.3 of ASTM F2050-13a to clarify that
semi-rigid carriers fall within the scope
of the standard. The modification in 16
CFR 1225.2(b)(1) is no longer necessary
because ASTM F2050-19 includes semi-
rigid products in the definition.
Therefore, the rule incorporates by
reference ASTM F2050-19 and removes
16 CFR 1225.2(b)(1).

C. Incorporation by Reference

The Office of the Federal Register
(OFR) has regulations concerning
incorporation by reference. 1 CFR part
51. Under these regulations, agencies
must discuss, in the preamble to the
final rule, ways that the materials the
agency incorporates by reference are
reasonably available to interested
persons and how interested parties can
obtain the materials. In addition, the
preamble to the final rule must
summarize the material. 1 CFR 51.5(b).

In accordance with the OFR’s
requirements, section A of this preamble
summarizes the major provisions of the
ASTM F2050-19 standard that the
Commission incorporates by reference
into 16 CFR part 1225. The standard is
reasonably available to interested
parties, and interested parties may
purchase a copy of the standard from
ASTM International, 100 Barr Harbor
Drive, P.O. Box C700, West
Conshohocken, PA 19428-2959 USA;
phone: 610-832-9585; www.astm.org. In
addition, once the rule becomes
effective, a read-only copy of the
standard will be available for viewing
on the ASTM website at: https://
www.astm.org/READINGLIBRARY/. A
copy of the standard can also be
inspected at CPSC’s Division of the
Secretariat, U.S. Consumer Product
Safety Commission, Room 820, 4330
East-West Highway, Bethesda, MD
20814; telephone: 301-504-7479; email:
amills@cpsc.gov.

D. Certification

Section 14(a) of the CPSA requires
manufacturers of products subject to a
consumer product safety rule under the
CPSA, or to a similar rule, ban,
standard, or regulation under any other
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act enforced by the Commission, to
certify that the products comply with all
applicable CPSC requirements. 15
U.S.C. 2063(a). Such certification must
be based on a test of each product, or

on a reasonable testing program, or, for
children’s products, on tests on a
sufficient number of samples by a third
party conformity assessment body
accredited by the Commission to test
according to the applicable
requirements. As noted, standards
issued under section 104(b)(1)(B) of the
CPSIA are ‘“‘consumer product safety
standards.” Thus, they are subject to the
testing and certification requirements of
section 14 of the CPSA.

Because hand-held infant carriers are
children’s products, a CPSC-accepted
third party conformity assessment body
must test samples of the products. These
products also must comply with all
other applicable CPSC requirements,
such as the lead content requirements in
section 101 of the CPSIA,? the
phthalates prohibitions in section 108 of
the CPSIA and 16 CFR part 1307,2 the
tracking label requirement in section
14(a)(5) of the CPSA,3 and the consumer
registration form requirements in
section 104(d) of the CPSIA .4

E. Notice of Requirements

In accordance with section
14(a)(3)(B)(iv) of the CPSIA, the
Commission has previously published a
notice of requirements (NOR) for
accreditation of third party conformity
assessment bodies for testing portable
bed rails (78 FR 73415, December 6,
2013). The NOR provided the criteria
and process for our acceptance of
accreditation of third party conformity
assessment bodies for testing hand-held
infant carriers to 16 CFR part 1225. The
NORs for all mandatory standards for
durable infant or toddler products are
listed in the Commission’s rule,
“Requirements Pertaining to Third Party
Conformity Assessment Bodies,”
codified at 16 CFR part 1112.

None of the test methods have been
changed in the revised standard ASTM
F2050-19. Therefore, testing
laboratories that are currently CPSC-
accepted, have demonstrated
competence for testing in accordance
with ASTM F2050-13a, and will have
the competence to source a new sheet
and conduct the testing to the new
standard under the revised standard
ASTM F2050-19. Therefore, the
Commission considers the existing
CPSC-accepted laboratories for testing to

115 U.S.C. 1278a.
215 U.S.C. 2057c.
315 U.S.C. 2063(a)(5).
415 U.S.C. 2056a(d).

ASTM F2050-13a to be capable of
testing to ASTM F2050-19 as well.
Accordingly, the existing NOR for this
standard will remain in place, and
CPSC-accepted third party conformity
assessment bodies are expected to
update the scope of the testing
laboratories’ accreditation to reflect the
revised standard in the normal course of
renewing their accreditation.

F. Direct Final Rule Process

The Commission is issuing this rule
as a direct final rule. Although the
Administrative Procedure Act (APA; 5
U.S.C. 551-559) generally requires
agencies to provide notice of a rule and
an opportunity for interested parties to
comment on it. Section 553 of the APA
provides an exception when the agency,
“for good cause,” finds that notice and
comment are “impracticable,
unnecessary, or contrary to the public
interest.” 5 U.S.C. 553(b)(B). The
Commission concludes that when the
Commission updates a reference to an
ASTM standard that the Commission
has incorporated by reference under
section 104(b) of the CPSIA, notice and
comment are not necessary.

Under the process set out in section
104(b)(4)(B) of the CPSIA, when ASTM
revises a standard that the Commission
has previously incorporated by
reference under section 104(b)(1)(b) of
the CPSIA, that revision will become the
new CPSC standard, unless the
Commission determines that ASTM’s
revision does not improve the safety of
the product. Thus, unless the
Commission makes such a
determination, the ASTM revision
becomes CPSC’s standard, by operation
of law. The Commission is allowing
ASTM F2050-19 to become CPSC’s new
standard. The purpose of this direct
final rule is merely to update the
reference in the Code of Federal
Regulations (CFR) so that it reflects
accurately the version of the standard
that takes effect by statute. The rule
updates the reference in the CFR, but
under the terms of the CPSIA, ASTM
F2050-19 takes effect as the new CPSC
standard for hand-held infant carriers,
even if the Commission did not issue
this rule. Thus, public comments would
not impact the substantive changes to
the standard or the effect of the revised
standard as a consumer product safety
standard under section 104(b) of the
CPSIA. Under these circumstances,
notice and comment are not necessary.

In Recommendation 95—4, the
Administrative Conference of the
United States (ACUS) endorsed direct
final rulemaking as an appropriate
procedure to expedite rules that are
noncontroversial and that are not

expected to generate significant adverse
comment. See 60 FR 43108 (August 18,
1995). ACUS recommends that agencies
use the direct final rule process when
they act under the ‘“‘unnecessary’” prong
of the good cause exemption in 5 U.S.C.
553(b)(B). Consistent with the ACUS
recommendation, the Commission is
publishing this rule as a direct final rule
because CPSC does not expect any
significant adverse comments.

Unless CPSC receives a significant
adverse comment within 30 days of this
notification, the rule will become
effective on August 3, 2020. In
accordance with ACUS’s
recommendation, the Commission
considers a significant adverse comment
to be “one where the commenter
explains why the rule would be
inappropriate,” including an assertion
challenging “‘the rule’s underlying
premise or approach,” or a claim that
the rule would be “ineffective or
unacceptable without change.” 60 FR
43108, 43111. As noted, this rule merely
updates a reference in the CFR to reflect
a change that occurs by statute.

If the Commission receives a
significant adverse comment, the
Commission would withdraw this direct
final rule. Depending on the comments
and other circumstances, the
Commission may then incorporate the
adverse comment into a subsequent
direct final rule or publish a notice of
proposed rulemaking, providing an
opportunity for public comment.

G. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that agencies review
proposed and final rules for their
potential economic impact on small
entities, including small businesses, and
prepare regulatory flexibility analyses. 5
U.S.C. 603 and 604. The RFA applies to
any rule that is subject to notice and
comment procedures under section 553
of the APA. Id. As explained, the
Commission has determined that notice
and comment are not necessary for this
direct final rule. Thus, the RFA does not
apply. We also note the limited nature
of this document, which merely updates
the incorporation by reference to reflect
the mandatory CPSC standard that takes
effect under section 104 of the CPSIA.

H. Paperwork Reduction Act

The standard for hand-held infant
carriers contains information-collection
requirements under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520). The revisions made no changes to
that section of the standard. Thus, the
revisions will have no effect on the
information-collection requirements
related to the standard.
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I. Environmental Considerations

The Commission’s regulations
provide a categorical exclusion for the
Commission’s rules from any
requirement to prepare an
environmental assessment or an
environmental impact statement where
they “have little or no potential for
affecting the human environment.” 16
CFR 1021.5(c)(2). This rule falls within
the categorical exclusion, so no
environmental assessment or
environmental impact statement is
required.

J. Preemption

Section 26(a) of the CPSA, 15 U.S.C.
2075(a), provides that where a consumer
product safety standard is in effect and
applies to a product, no state or political
subdivision of a state may either
establish or continue in effect a
requirement dealing with the same risk
of injury unless the state requirement is
identical to the federal standard. Section
26(c) of the CPSA also provides that
states or political subdivisions of states
may apply to the CPSC for an exemption
from this preemption under certain
circumstances. Section 104(b) of the
CPSIA deems rules issued under that
provision ‘“‘consumer product safety
rules.” Therefore, once a rule issued
under section 104 of the CPSIA takes
effect, it will preempt in accordance
with section 26(a) of the CPSA.

K. Effective Date

Under the procedure set forth in
section 104(b)(4)(B) of the CPSIA, when
a voluntary standard organization
revises a standard that the Commission
adopted as a mandatory standard, the
revision becomes the CPSC standard
within 180 days of notification to the
Commission, unless the Commission
determines that the revision does not
improve the safety of the product, or the
Commission sets a later date in the
Federal Register. The Commission has
not set a different effective date. Thus,
in accordance with this provision, this
rule takes effect 180 days after we
received notification from ASTM of
revision to this standard. As discussed
in the preceding section, this is a direct
final rule. Unless we receive a
significant adverse comment within 30
days, the rule will become effective on
August 3, 2020.

L. The Congressional Review Act

The Congressional Review Act (CRA;
5 U.S.C. 801-808) states that, before a
rule may take effect, the agency issuing
the rule must submit the rule, and
certain related information, to each
House of Congress and the Comptroller
General. 5 U.S.C. 801(a)(1). The

submission must indicate whether the
rule is a “major rule.” The CRA states
that the Office of Information and
Regulatory Affairs (OIRA) determines
whether a rule qualifies as a “major
rule.” Pursuant to the CRA, this rule
does not qualify as a ““major rule,” as
defined in 5 U.S.C. 804(2). To comply
with the CRA, the Office of the General
Counsel will submit the required
information to each House of Congress
and the Comptroller General.

List of Subjects in 16 CFR Part 1225

Consumer protection, Imports,
Incorporation by reference, Infants and
children, Law enforcement, Safety,
Toys.

For the reasons stated above, the
Commission amends 16 CFR chapter II
as follows:

PART 1225—SAFETY STANDARD FOR
HAND-HELD INFANT CARRIERS

m 1. Revise the authority citation for part
1225 to read as follows:

Authority: 15 U.S.C. 2056a(b)(4)(B).
m 2. Revise § 1225.2 to read as follows:

§1225.2 Requirements for hand-held
infant carriers.

Each hand-held infant carrier must
comply with all applicable provisions of
ASTM F2050-19, Standard Consumer
Safety Specification for Hand-Held
Infant Carriers, approved on December
15, 2019. The Director of the Federal
Register approves the incorporation by
reference listed in this section in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51. You may obtain a copy of
this ASTM standard from ASTM
International, 100 Barr Harbor Drive,
P.O. Box C700, West Conshohocken, PA
19428-2959 USA; phone: 610-832—
9585; www.astm.org. A read-only copy
of the standard is available for viewing
on the ASTM website at https://
www.astm.org/READINGLIBRARY/. You
may inspect a copy at the Division of
the Secretariat, U.S. Consumer Product
Safety Commission, Room 820, 4330
East-West Highway, Bethesda, MD
20814, telephone 301-504—7479, or at
the National Archives and Records
Administration (NARA). For
information on the availability of this
material at NARA, email fedreg.legal@
nara.gov, or go to: www.archives.gov/
federal-register/cfr/ibr-locations.html.

Alberta E. Mills,

Secretary, U.S. Consumer Product Safety
Commission.

[FR Doc. 2020-09166 Filed 5-19-20; 8:45 am]
BILLING CODE 6355-01-P

DEPARTMENT OF LABOR

Employment and Training
Administration

20 CFR Parts 641, 655, 656, 658, 667,
683, and 702

Office of the Secretary

29 CFR Parts 2, 7, 8, 10, 13, 18, 24, 29,
38, and 96

Office of Labor-Management
Standards

29 CFR Part 471
Wage and Hour Division
29 CFR Parts 501 and 580

Occupational Safety and Health
Administration

29 CFR Parts 1978 through 1988

Office of Federal Contract Compliance
Programs

41 CFR Parts 50-203 and 60-30

RIN 1290-AA39

Rules Concerning Discretionary
Review by the Secretary

AGENCY: Office of the Secretary
ACTION: Final rule.

SUMMARY: The Department of Labor is
issuing this final rule to establish a
system of discretionary secretarial
review over cases pending before or
decided by the Board of Alien Labor
Certification Appeals and to make
technical changes to Departmental
regulations governing the timing and
finality of decisions of the
Administrative Review Board and the
Board of Alien Labor Certification
Appeals to ensure consistency with the
new discretionary review processes
established in this rule and in
Secretary’s Order 01-2020.

DATES: This final rule is effective June
19, 2020.

FOR FURTHER INFORMATION CONTACT: Mr.
Thomas Shepherd, Clerk of the
Appellate Boards, at 202-693—6319 or
Shepherd.Thomas@dol.gov.
SUPPLEMENTARY INFORMATION:

I. Background

Two of the four review boards within
the Department of Labor were created by
voluntary delegations of authority by
previous Secretaries of Labor.
Specifically, the Administrative Review
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Board (ARB)—which has authority to
hear appeals from the decisions of the
Department’s Office of Administrative
Law Judges (OALJ) about certain
immigration, child labor, employment
discrimination, federal construction/
service contracts, and other issues—and
the Board of Alien Labor Certification
Appeals (BALCA)—which has authority
over appeals from the decisions of the
Employment and Training
Administration’s adjudication of foreign
labor certification applications—were
created, respectively, by a Secretary’s
Order and by regulation. Their existence
is neither compelled nor governed by
statute. Notably, before the ARB was
created in 1996, many of the types of
cases now subject to its jurisdiction
were decided directly by the Secretary.
Each board was also entrusted with the
power to issue final agency decisions in
the name of the Secretary. Previously,
the Secretary’s Order and regulations
establishing the ARB and BALCA
provide no mechanism by which the
Secretary can review, where necessary,
the decisions of the officers who
exercise power on his behalf.

To ensure that the Secretary has the
ability to properly supervise and direct
the actions of the Department, the
Department is establishing systems of
discretionary secretarial review over the
decisions of the ARB and decisions of
and appeals before BALCA, which is
being accomplished through this rule
and the earlier issuance of a Secretary’s
Order governing the ARB. The
Department’s authority to effect these
reforms derives from 5 U.S.C. 301,
which authorizes the heads of agencies
to regulate the internal operations of
their departments; 5 U.S.C. 305, which
provides for continuing review of
agency operations; and the Secretary’s
authority to administer the statutes and
programs at issue in ARB and BALCA
proceedings. In combination, these
statutes establish many of the powers of
the Department within the Office of the
Secretary, and give the Secretary wide
latitude to delegate those powers to his
subordinates on the terms he deems
appropriate. Thus, the Secretary has the
power to delegate his authority to
appropriately supervise the adjudicatory
process within the Department, and is
now exercising that same authority to
assert his decision-making prerogatives
duly assigned to him by Congress by
modifying the terms on which the
members of the ARB and BALCA
exercise his delegated authority.

The reforms to BALCA (and
conforming edits to various
Departmental regulations governing the
ARB, BALCA, and the OALJ) preserve
the existing structures by which the

Department processes adjudications
while giving the Secretary the option, in
his sole discretion, to initiate review
directly in a case where the Secretary’s
involvement is necessary and
appropriate. Again, Congress has
assigned the administration of various
statutes to the Secretary of Labor,
meaning that the Secretary is obligated
to ensure that those laws are
administered, executed, interpreted, and
enforced according to law and Executive
Branch priorities and policies. Under
these reforms, the Secretary will rely on
the ARB and BALCA to assist in
identifying cases where secretarial
review may be warranted. Consistent
with the practice of other agencies, the
Department does not anticipate that the
power of secretarial review will be used
often. The Department similarly
anticipates that secretarial review—
while completely within the Secretary’s
discretion as the officer assigned to
administer the laws in the first place—
will typically be reserved for matters of
significant importance. With respect to
the provisions revised by this rule under
which decisions of the ARB become
final, the Department notes that such
decisions become final irrespective of
whether a petition for secretarial review
is filed under Secretary’s Order 01—
2020. Parties are not required by
Secretary’s Order 01-2020 to file
petitions to exhaust their administrative
remedies. See Darby v. Cisneros, 509
U.S. 137 (1993). Finally, the Department
will ensure that the secretarial review
process will be accomplished in a
manner that complies with any
applicable legal requirements.

Because of significant differences
between how the ARB and BALCA
operate, the systems of review for each
board are designed somewhat
differently. Most importantly, whereas
with respect to the ARB the Secretary
will not exercise review over cases until
after a decision has been rendered, the
regulations modifying BALCA’s
authority allow the Secretary to assume
jurisdiction over most cases even before
a decision has been issued. This is
because BALCA processes significantly
more cases each year than does the
ARB, and, due to the nature of the
temporary visa programs and DOL’s role
in administering these programs, does
so much more quickly than does the
ARB. As a result, under the BALCA
regulations, the Secretary will be able to
initiate review of a case even before
BALCA has issued a decision.

The Department appreciates the
expeditious nature of many types of
BALCA proceedings, such as those
involving temporary labor certification,
and does not anticipate that the new

system of secretarial review established
over such cases will significantly
disrupt or otherwise impede the way
such cases are currently processed. As
noted above, the Department expects
that secretarial review over BALCA
decisions will, as with agency head
review at other departments, likely not
be exercised often. Further, the changes
to 29 CFR 18.95 provide that a BALCA
decision is the Secretary’s final
administrative decision unless the
Secretary assumes jurisdiction over the
case. For example, once the BALCA
issues a decision that affirms the
Certifying Officer’s decision or reverses
and remands for further processing, the
parties in the case will be able to
proceed immediately to the next step of
the application process, and will only
be delayed in doing so if the Secretary
later decides to undertake review.
Moreover, the revised 29 CFR 18.95
limits any potential uncertainty that
may exist because of the possibility of
secretarial review by placing strict time
limits on when the Secretary will have
the option of assuming jurisdiction over
a case.

II. Discussion of Changes

This final rule revises several sections
of the Code of Federal Regulations
including 20 CFR parts 641, 655, 656,
658, 667, 683, and 702; 29 CFR parts 2,
7, 8,10, 13, 18, 24, 29, 38, and 96; 29
CFR parts 417 and 471; 29 CFR parts
501 and 580; 29 CFR parts 1978—1988;
and 41 CFR parts 50-203 and 60-30 to
harmonize the manner in which the
ARB issues decisions on behalf of the
Secretary under the Department’s
regulations with the scope of the final
decision-making authority delegated to
the ARB by the Secretary in Secretary’s
Order 01-2020. Specifically, references
to final decisions of the ARB have been
modified or removed to ensure that no
regulation contradicts the terms on
which an ARB decision becomes final
under the Secretary’s Order. Certain
provisions governing the timing of
petitions for review to the ARB and
when the ARB is required to issue
decisions have also been amended to
eliminate potential ambiguity or
confusion over the distinction between
when the ARB is required to issue a
decision and when such decision
becomes the final action of the
Department pursuant to the Secretary’s
Order.

This rule also revises 29 CFR part 18
by modifying the conditions under
which a decision of BALCA becomes
the final decision of the Department and
by creating a process by which the
Secretary of Labor can exercise
discretionary review over cases pending
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before or decided by the BALCA.
Technical amendments are also made to
20 CFR parts 655 and 656 to harmonize
the manner in which BALCA issues
decisions on behalf of the Secretary
with the new system of discretionary
review established in 29 CFR part 18.

The Department of Labor and the
Department of Homeland Security
(DHS) have determined that it is
appropriate to issue a separate rule
regarding the Secretary of Labor’s
review authority over H-2B cases under
29 CFR 18.95 to address the same issues
addressed by this rule in the H-2B
context. It is the Departments’ intent to
promulgate this separate rule after the
publication of this rule. This
determination follows conflicting court
decisions concerning DOL’s authority to
issue legislative rules on its own to
carry out its duties in the H-2B
program. Although DOL and DHS each
have authority to issue rules
implementing their respective duties in
the H-2B program, including rules
providing for secretarial review, the
Departments plan to make the
amendments to the applicable
regulations jointly to ensure that there
can be no question about the authority
underlying such technical amendments.
This approach is consistent with the
joint rulemaking governing the
Temporary Non-Agricultural
Employment of H-2B Aliens in the
United States, 80 FR 24042 (Apr. 29,
2015) (codified at 8 CFR part 214, 20
CFR part 655, and 29 CFR part 503).

In order to ensure that all parties
appearing before the ARB and BALCA
have fair notice of the new systems of
discretionary review established in this
rulemaking and in Secretary’s Order 01—
2020, the Secretary will not exercise his
review authority over any decision of
either Board issued before the passage of
30 calendar days from the date on
which this rule becomes effective.

II1. Response to Comments

On March 6, 2020, the Department
simultaneously published a direct final
rule (DFR) and a notice of proposed
rulemaking (NPRM) to effect the reforms
described above. The Department
treated comments received on the
companion NPRM as comments also
regarding the DFR, and vice versa. We
describe the NPRM and DFR together as
the “NPRM-DFR.” Some comments
raised concerns while others expressed
support for the Department’s NPRM-
DFR. After carefully considering the
comments received, the Department
determined that none of the comments
required refraining to make the
revisions set forth in the NPRM-DFR, as
explained in more detail below, and has

decided to issue this final rule, which,
with the exception of one substantive
change described below and some
technical corrections,? is identical to the
NPRM-DFR.

By its terms, the DFR became effective
on April 20, 2020. However, because the
Department received significant adverse
comments on the NPRM-DFR, the
Department has not exercised, and does
not intend to exercise any authority
under the provisions contained in the
DFR, and the Department has not
published in the Federal Register a
document confirming the effective date
of the DFR and withdrawing the NPRM.
Rather, the Department is now issuing
this final rule to respond to the
comments received and to finalize the
NPRM.

The Department received multiple
adverse comments to the NPRM—-DFR.
The commenters expressed concerns
that the new systems of discretionary
review in the NPRM-DFR and
established in Secretary’s Order 01—
2020 would result in significant delays
in the resolution of cases. Further, some
commenters argued that secretarial
review would result in inconsistencies
in how the Department decides cases,
and also faulted the NPRM-DFR for not
specifying the standards under which
the Secretary would exercise review,
which some commenters suggested
would jeopardize the fairness and due
process afforded parties in Department
adjudications. Other concerns raised by
commenters included a purported lack
of data or other justifications for the
proposed system of discretionary review
and objections to the propriety of the
direct final rulemaking process. Finally,
some commenters suggested that the
rule should include more public
reporting requirements to increase
transparency with respect to how the
Secretary exercises his review authority.

The Department believes that many of
the objections raised by the commenters
are already addressed by the provisions
in the NPRM-DFR, and also notes that
some of the concerns are about the
contents of Secretary’s Order 01-2020,
which became effective on February 21,
2020, and was not the subject of this
rulemaking. To the extent the
commenters’ concerns relate to
Secretary’s Order 01-2020, and not the
rule, the Department addresses them
here insofar as doing so is helpful in
more fully explaining how the new
systems of discretionary review work.

As explained earlier in this preamble,
the Department does not anticipate that

1Technical corrections have been made to 29 CFR
2.8; 29 CFR 7.1(d); 29 CFR 8.1(c); 29 CFR 10.57(c);
29 CFR 13.57(c); and 29 CFR parts 1978-1988.

discretionary review will be frequently
exercised. The vast run of cases decided
by the Department will therefore be
minimally affected in the rate at which
they are processed. Importantly, the
timeline set for when BALCA decisions
become final under the new rule is
unchanged, except with respect to cases
over which the Secretary decides to
exercise review.

Some commenters argued that,
despite BALCA decisions becoming
final upon issuance, employers would
still be delayed in moving on to the next
step of the visa application process
because they would have to wait until
the time period for secretarial review
elapsed, and that the time periods in
which the Secretary is permitted to
undertake review are unnecessarily
long. Commenters were specifically
concerned with the timing available for
the Secretary to invoke jurisdiction over
a case and the lack of a deadline for the
Secretary to make a decision,
particularly regarding the H-2A
program given the time-sensitive nature
of the program. One commenter also
suggested that the proposal is
inconsistent with Section 218(e) of the
INA.

The Department does not agree with
these assertions. For one thing, the
possibility that the Secretary may
undertake review of a BALCA decision
that has become final no more impedes
an employer’s ability to proceed to the
next step in the visa application process
than does the possibility that BALCA
may consider, and possibly grant, a
motion for reconsideration. Like the
possibility of reconsideration,
secretarial review will be uncommon
and will not significantly delay action
on a final BALCA decision. The time
periods specified in this rule in which
secretarial review is allowed are
included to limit further the already
minimal uncertainty that the chance of
secretarial review might create for
employers by placing a strict time
constraint on when secretarial review is
even possible. Finally, the Secretary’s
authority to review BALCA decisions
does not conflict with the INA. If an
employer requests a de novo hearing,
they are entitled to that hearing in
accordance with the Department’s
regulations. It is only after that hearing
that the Secretary can exercise their
authority to review the AL]’s decision
from that hearing.

In response to one commenter’s
question of whether the Department will
refund a filing fee paid to United States
Citizenship and Immigration Services
(USCIS) in the event the Secretary
undertakes review after the fee has been
submitted, the Department notes that
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USCIS’s refund policy is outside the
Department’s control. The Department
notes, however, that this final rule
reduces the limited risk of costs being
incurred without a refund by allowing
the Secretary to undertake review of
cases pending before the BALCA before
a decision is issued. That feature of the
rule is formulated in recognition of the
expeditious nature of many BALCA
cases and ensures that, wherever
possible, the Secretary may review a
case before a party has filed a petition
with USCIS.

As to the ARB, the Department notes
that the ARB currently takes on average
nineteen months to process a case; the
up-to approximately two months’ more 2
added by Secretary’s Order 01-2020 to
allow the Secretary time to determine
whether to undertake review is not
unreasonable. A modest extension of
case processing times to give the
Secretary the opportunity to ensure a
case was properly decided is not, in the
Department’s judgment, inconsistent
with the fair and timely adjudication of
administrative appeals. The Department
also believes that additional delay in the
issuance of a final decision in the
uncommon cases where the Secretary
has undertaken review is appropriate
and consistent with current practices at
the Department.

Contrary to some commenters’
concerns that secretarial review will
lead to inconsistency and inefficiencies
in Department adjudications because of
the supposed haphazard manner in
which they believe the review power
will be exercised, the Department
expects that it will in fact increase
consistency and efficiency. Decisions of
the Secretary under this rule and
Secretary’s Order 01-2020 are binding
on all Department employees, and thus
will serve as authoritative
pronouncements within the Department

2Under Secretary’s Order 01-2020, the maximum
period of time possible between when the ARB
issues a decision and when the decision becomes
final in cases where the Secretary does not
undertake review is 63 calendar days, or nine
weeks. In particular, the Order allows parties up to
14 calendar days to file a petition for secretarial
review after the ARB’s decision has been issued.
The ARB then has up to 21 calendar days from the
date the petition was filed to determine whether to
refer the decision to the Secretary for review. In
cases where the ARB has referred the decision to
the Secretary, the Secretary has up to 28 calendar
days from the date of referral to decide whether to
undertake review. Thus, it is possible under the
Order that a decision of the ARB would not become
final until 63 calendar days after the decision was
issued. See Secretary’s Order 01-2020—Delegation
of Authority and Assignment of Responsibility to
the Administrative Review Board, 85 FR 13186,
13187-88 (March 6, 2020). However, there are a
variety of circumstances that can shorten the period
between when a decision is issued and when it
becomes final. See id.

on the statutes and regulations within
the BALCA’s and ARB’s jurisdictions.
That will serve to improve the
consistency and efficiency of
Department adjudications.

Commenters similarly suggested that
the Department establish with more
specificity both the standards the
Secretary will use when deciding to
exercise his authority and the standards
that will govern the Secretary’s review
of a case. The Department does not
believe that further specification of the
standards that govern discretionary
review is necessary to ensure the proper
use of this power. When review is
undertaken, the Secretary will adhere to
all relevant sources of law, including,
where applicable, 5 U.S.C. 557(b),
which sets a standard of review for
administrative appeals in formal
adjudications. Further, providing that,
generally, cases will be subject to
secretarial review only if they present a
matter of exceptional importance strikes
the right balance between providing
some clarity about when review will be
undertaken while not unnecessarily
precluding review in cases where
secretarial involvement may be
warranted under circumstances that are
difficult to anticipate.

Several commenters raised concerns
that the system of discretionary
secretarial review does not adequately
protect due process rights or risks
undermining the fundamental fairness
of DOL adjudications, including by
failing to provide a mechanism for the
parties to the proceeding to be notified
when the Secretary exercises his
discretion, the relevant issues under
consideration, the lack of timeframe for
the Secretary to make a decision, and a
concern that the process will only be
used to reverse decisions unfavorable to
the Department. The Department notes
that this final rule contains a number of
important fairness safeguards, and does
not believe that further protections are
necessary. Whenever review of cases
pending before or decided by BALCA is
undertaken by the Secretary, parties are
to be promptly notified. The Secretary is
also to receive the Appeal File and any
briefs filed to ensure parties have an
opportunity to be heard. Further, the
Secretary must state his decision in
writing, and the parties are to be
promptly notified of his decision.
Finally, this rule provides that no
individual involved in the investigation
or prosecution of a case will advise the
Secretary on the exercise of review with
respect to that case or a case involving
a common nucleus of operative fact.3

3For example, a Department attorney who
substantively participates in a hearing before

This ensures the integrity of the review
process by preventing the intermingling
of functions within the Department. The
Department also notes that the APA’s
separation of functions provision does
not apply to the heads of agencies. 5
U.S.C. 554(d)(C). Finally, to the extent
commenters have suggested that the
Secretary will in all cases rule for the
Department or a preferred party, or only
consider undertaking review in cases
where the Department lost before the
BALCA, the Department regards those
concerns as unfounded, and reiterates
that the Secretary will decide all cases
in accordance with law.

Some commenters’ objected that the
Department’s reasons for establishing
discretionary secretarial review do not
sufficiently justify the rule, including
failing to provide evidence or data that
the ARB and BALCA issue obviously
wrong decisions on a regular-enough
basis to justify the establishment of this
procedure.

The Department reiterates that
ensuring the Secretary’s ability to
supervise and direct functions of the
Department that are entrusted to his
care by Congress is a compelling reason
for the rule taken on its own terms, and
will promote good governance within
the Department. The Department does
not believe it is unreasonable for the
Secretary to execute the duties he has
been assigned by Congress. As for
evidence, past experience with the
unreviewability of BALCA decisions
indicates that it is necessary for the
Secretary to have the option of
reviewing decisions issued on his behalf
lest disagreement on law and policy
within the Department lead to
protracted uncertainty and intractable
problems for regulated communities.
See, e.g., Withdrawal of Notice of Intent
To Issue a Declaratory Order, 85 FR
14706, 14708 (March 13, 2020)
(recounting historical facts). The overall
effect of this process will be to establish
binding secretarial precedent on certain
issues, which will ensure consistency in
the Department’s review and
adjudication of matters, ultimately
saving time and providing greater
certainty for the regulated community.

Some commenters objected that this
rule is being promulgated through
improper procedures, and specifically
argued that the DFR process is not
permitted under the APA. The
Department disagrees. The Department
emphasizes that, while it does not
believe it was required to issue this
procedural rule through notice-and-
comment procedures, it nevertheless

BALCA would not advise the Secretary on that case
if it were reviewed.
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gave the public the opportunity to
comment through the NPRM, received
public submissions on the NPRM-DFR,
and is now issuing this final rule having
considered and responded to those
submissions.

As to commenters’ suggestions
regarding transparency and the public
reporting of decisions rendered by the
Secretary, the Department notes that
Secretary’s Order 01-2020 already
requires the publication of such
decisions issued following the review of
an ARB decision. Because the
Department agrees with commenters
that publishing decisions is an
appropriate and effective way for the
public to be informed about how the
discretionary review power is exercised,
the Department is adding an express
publication requirement to 29 CFR
18.95(c)(2)(iii) for secretarial decisions
issued after the review of cases decided
by or pending before the BALCA.
Commenters’ other suggestions to
promote transparency, including
requiring BALCA to notify an employer
of recommendations to the Secretary or
for the Secretary to provide public
explanations of his reasons for declining
review in cases and providing the
public with additional information
about how the Secretary has handled
specific referrals under Secretary’s
Order 01-2020, would, in Department’s
judgment, introduce more inefficiencies
into the review processes than are
warranted by the marginal benefits such
transparency measures would generate.

Finally, the Department declines to
grant some commenters’ request for an
extension of the comment period. The
NPRM-DFR was not long or complex
relative to other proposed rules issued
by the Department. Further, the NPRM—
DFR was made public on the
Department’s website on February 21,
meaning interested parties have had
notice of and have had the opportunity
to examine it and to prepare comments
for longer than the 30 days provided for
comment. Some commenters argued
that the disruption caused by the
coronavirus pandemic, including the
closure of law libraries or other
institutions that commenters may use as
a resource to submit comments, justifies
an extension. The Department notes that
while the pandemic has caused general
disruption to the lives of all Americans,
comments to proposed rules can be
submitted electronically and do not rely
on physical means of delivery or
preparation that may be hindered by the
pandemic, and that the research and
work needed to prepare comments can
also generally be carried on through
electronic means.

To the extent that DOL received
comments unrelated to the proposal to
establish a system of discretionary
secretarial review, such comments are
outside the scope of this rulemaking.
DOL did not consider any other aspects
of its administrative adjudicative
processes, either explicitly or implicitly,
as part of this rulemaking. As such, DOL
declines to address any comments
unrelated to this very narrow
rulemaking.

IV. Rulemaking Analyses and Notices

Executive Orders 12866, Regulatory
Planning and Review, and 13563,
Improving Regulation and Regulatory
Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility.

This rule has been drafted and
reviewed in accordance with Executive
Order 12866. The Department of Labor,
in coordination with the Office of
Management and Budget (OMB),
determined that this rule is not a
significant regulatory action under
section 3(f) of Executive Order 12866
because the rule will not have an annual
effect on the economy of $100 million
or more; will not create a serious
inconsistency or otherwise interfere
with an action taken or planned by
another agency; and will not materially
alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof. Furthermore, the rule
does not raise a novel legal or policy
issue arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

Accordingly, OMB has waived
review.4

Regulatory Flexibility Act of 1980

Because no notice of proposed
rulemaking was required for this rule
under section 553 of the Administrative

4One commenter objected to the lack of a cost—
benefit analysis. This rule reflects revisions to the
Department’s internal review processes, which do
not change any party’s substantive rights or
obligations. As discussed above, these internal
Departmental revisions do not raise applicable
novel issues nor are they expected to have an
annual effect of $100 million or more.

Procedure Act, the regulatory flexibility

analysis requirements of the Regulatory

Flexibility Act, 5 U.S.C. 603, 604, do not
apply to this rule. See 5 U.S.C. 601(2).

Paperwork Reduction Act

The Department has determined that
this rule is not subject to the
requirements of the Paperwork
Reduction Act, 44 U.S.C. 3501 et seq.,
as this rulemaking does not involve any
collections of information. See 5 CFR
1320.3(c).

Unfunded Mandates Reform Act of 1995
and Executive Order 13132, Federalism

The Department has reviewed this
rule in accordance with the
requirements of Executive Order 13132
and the Unfunded Mandates Reform Act
of 1995, 2 U.S.C. 1501 et seq., and has
found no potential or substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. As there
is no Federal mandate contained herein
that could result in increased
expenditures by State, local, and tribal
governments, or by the private sector,
the Department has not prepared a
budgetary impact statement.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

The Department has reviewed this
rule in accordance with Executive Order
13175 and has determined that it does
not have “tribal implications.” The rule
does not “have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
government and Indian tribes.”

List of Subjects
20 CFR Part 641

Administrative practice and
procedure, Grievance procedure and
appeals process, Senior Community
Service Employment Program, Services
to participants.

20 CFR Part 655
Administrative practice and

procedure, Labor certification processes
for temporary employment.

20 CFR Part 656
Administrative practice and

procedure, Fraud, Reporting and
recordkeeping requirements, Wages.
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20 CFR Part 658

Administrative practice and
procedure, Complaint system;
Discontinuation of services, State
workforce agency compliance, Federal
application of remedial action to state
workforce agencies, Wagner-Peyser Act
Employment Service.

20 CFR Part 667

Adjudication and Judicial Review,
Administrative practice and procedure;
Oversight and monitoring, Grievance
procedures, complaints, and state
appeal processes, Sanctions, corrective
actions, and waiver of liability,
Reporting and recordkeeping
requirements, Resolution of findings,
Workforce Investment Act.

20 CFR Part 683

Adjudication and judicial review,
Administrative practice and procedure,
Funding and closeout, Grievance
procedures, complaints, and State
appeal processes; Oversight and
resolution of findings, Pay-for-
performance contract strategies,
Reporting and recordkeeping
requirements, Rules, costs, and
limitations, Sanctions, corrective
actions, and waiver of liability,
Workforce Innovation And Opportunity
Act.

20 CFR Part 702

Administrative practice and
procedure, Claims, Penalties, Reporting
and recordkeeping requirements,
Whistleblowing, Workers’
compensation.

29 CFR Part 2

Administrative practice and
procedure, Claims, Courts, Government
employees.

29 CFR Part 7

Administrative practice and
procedure, Government contracts,
Minimum wages.

29 CFR Part 8

Administrative practice and
procedure, Government contracts,
Minimum wages.

29 CFR Part 10

Administrative practice and
procedure, Construction industry,
Government procurement, Law
enforcement, Reporting and
recordkeeping requirements, Wages.

29 CFR Part 13

Administrative practice and
procedure, Government contracts, Law
enforcement, Reporting and
recordkeeping requirements, Wages.

29 CFR Part 18

Administrative practice and
procedure.

29 CFR Part 24

Administrative practice and
procedure, Review of other proceedings
and related matters, Review of wage
determinations.

29 CFR Part 29

Administrative practice and
procedure, Apprenticeship programs,
Labor standards, State apprenticeship
agencies.

29 CFR Part 38

Administrative practice and
procedure, Compliance procedures,
Obligations of recipients and governors,
Workforce Innovation and Opportunity
Act.

29 CFR Part 96

Administrative practice and
procedure, Audit requirements, Grants,
contracts, and other agreements.

29 CFR Part 471

Administrative practice and
procedure, Complaint procedures,
Compliance review, Contractor
obligations, Federal labor law.

29 CFR Part 501

Administrative practice and
procedure, Contract obligations;
Enforcement, Immigration and
Nationality Act, Temporary alien
agricultural workers.

29 CFR Part 580

Administrative practice and
procedure, Assessing and contesting,
Civil money penalties.

29 CFR Part 1978

Administrative practice and
procedure; Employee protection;
Findings, Investigations, Litigation,
Retaliation complaints, Surface
Transportation Assistance Act of 1982.

29 CFR Part 1979

Administrative practice and
procedure, Employee protection,
Findings, Litigation, Investigations,
Retaliation complaints, Wendell H. Ford
Aviation Investment and Reform Act for
the 21st Century.

29 CFR Part 1980

Administrative practice and
procedure, Employee protection,
Findings, Investigations, Litigation,
Retaliation complaints, Sarbanes-Oxley
Act of 2002.

29 CFR Part 1981

Administrative practice and
procedure, Employee protection,
Findings, Litigation, Investigations,
Pipeline Safety Improvement Act of
2002, Retaliation complaints.

29 CFR Part 1982

Administrative practice and
procedure, Employee protection,
Federal Railroad Safety Act, Findings,
Investigations, Litigation, National
Transit Systems Security Act,
Retaliation complaints.

29 CFR Part 1983

Administrative practice and
procedure, Consumer Product Safety
Improvement Act of 2008, Employee
protection, Findings, Investigations,
Litigation, Retaliation complaints.

29 CFR Part 1984

Administrative practice and
procedure, Affordable Care Act,
Employee protection, Findings,
Investigations, Litigation, Retaliation
complaints.

29 CFR Part 1985

Administrative practice and
procedure, Consumer Financial
Protection Act of 2010, Employee
protection, Findings, Investigations,
Litigation, Retaliation complaints.

29 CFR Part 1986

Administrative practice and
procedure, Employee protection,
Findings, Investigations, Litigation,
Retaliation complaints, Seaman’s
Protection Act.

29 CFR Part 1987

Administrative practice and
procedure, Employee protection, FDA
Food Safety Modernization Act,
Findings, Investigations, Litigation,
Retaliation complaints.

29 CFR Part 1988

Administrative practice and
procedure, Employee protection,
Findings, Investigations, Litigation,
Moving Ahead for Progress in the 21st
Century Act, Retaliation complaints.

41 CFR Part 50-203

Administrative practice and
procedure, Government procurement,
Minimum wages, Occupational safety
and health.

41 CFR Part 60-30

Administrative practice and
procedure, Equal opportunity, Executive
Order 11246, Property management,
Public contracts.
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Dated: May 15, 2020.
Eugene Scalia,
Secretary of Labor.

For the reasons set forth in the
preamble, the Department of Labor
amends 20 CFR chapters V and VI; 29
CFR subtitle A and chapters IV, V, and
XVII, and 41 CFR parts 50—-203 and 60—
30 as follows:

Title 20—Employees’ Benefits

Employment and Training
Administration

PART 641—PROVISIONS GOVERNING
THE SENIOR COMMUNITY SERVICE
EMPLOYMENT PROGRAM

m 1. The authority citation for part 641
continues to read as follows:

Authority: 42 U.S.C. 3056 et seq.; Pub. L.
114—144, 130 Stat. 334 (Apr. 19, 2016).

m 2.In §641.900, revise paragraph (e) to
read as follows:

§641.900 What appeal process is available
to an applicant that does not receive a
grant?

* * * * *

(e) The decision of the AL]J constitutes
final agency action unless, within 21
days of the decision, a party dissatisfied
with the ALJ’s decision, in whole or in
part, has filed a petition for review with
the Administrative Review Board (ARB)
(established under Secretary’s Order No.
01-2020), specifically identifying the
procedure, fact, law, or policy to which
exception is taken. The mailing address
for the ARB is 200 Constitution Ave.
NW, Room N5404, Washington, DC
20210. The Department will deem any
exception not specifically urged to have
been waived. A copy of the petition for
review must be sent to the grant officer
at that time. If, within 30 days of the
filing of the petition for review, the ARB
does not notify the parties that the case
has been accepted for review, then the
decision of the AL]J constitutes final
agency action. In any case accepted by
the ARB, a decision must be issued by
the ARB within 180 days of acceptance.
If a decision is not so issued, the
decision of the AL]J constitutes final

agency action.
* * * * *

m 3.In §641.920, revise paragraph (d)(5)
to read as follows:

§641.920 What actions of the Department
may a grantee appeal and what procedures
apply to those appeals?

(d) * ok %

(5) The decision of the AL]J constitutes
final agency action unless, within 21
days of the decision, a party dissatisfied

with the ALJ’s decision, in whole or in
part, has filed a petition for review with
the ARB (established under Secretary’s
Order No. 01-2020), specifically
identifying the procedure, fact, law, or
policy to which exception is taken. The
mailing address for the ARB is 200
Constitution Ave. NW, Room N5404,
Washington, DC 20210. The Department
will deem any exception not specifically
argued to have been waived. A copy of
the petition for review must be sent to
the grant officer at that time. If, within
30 days of the filing of the petition for
review, the ARB does not notify the
parties that the case has been accepted
for review, then the decision of the ALJ
constitutes final agency action. In any
case accepted by the ARB, a decision
must be issued by the ARB within 180
days of acceptance. If a decision is not
so issued, the decision of the ALJ
constitutes final agency action.

PART 655—TEMPORARY
EMPLOYMENT OF FOREIGN
WORKERS IN THE UNITED STATES

m 4. The authority citation for part 655
continues to read as follows:

Authority: Section 655.0 issued under 8
U.S.C. 1101(a)(15)(E)(iii), 1101 (a)(15)(H)(i)
and (ii), 8 U.S.C. 1103(a)(6), 1182(m), (n), and
(t), 1184(c), (g), and (j), 1188, and 1288(c) and
(d); sec. 3(c)(1), Pub. L. 101-238, 103 Stat.
2099, 2102 (8 U.S.C. 1182 note); sec. 221(a),
Pub. L. 101-649, 104 Stat. 4978, 5027 (8
U.S.C. 1184 note); sec. 303(a)(8), Pub. L. 102—
232,105 Stat. 1733, 1748 (8 U.S.C. 1101
note); sec. 323(c), Pub. L. 103-206, 107 Stat.
2428; sec. 412(e), Pub. L. 105-277, 112 Stat.
2681 (8 U.S.C. 1182 note); sec. 2(d), Pub. L.
106-95, 113 Stat. 1312, 1316 (8 U.S.C. 1182
note); 29 U.S.C. 49k; Pub. L. 107-296, 116
Stat. 2135, as amended; Pub. L. 109—423, 120
Stat. 2900; 8 CFR 214.2(h)(4)(i); 8 CFR
214.2(h)(6)(iii); and sec. 6, Pub. L. 115-218,
132 Stat. 1547 (48 U.S.C. 1806).

Subpart A issued under 8 CFR 214.2(h).

Subpart B issued under 8 U.S.C.
1101(a)(15)(H)(ii)(a), 1184(c), and 1188; and 8
CFR 214.2(h).

Subpart E issued under 48 U.S.C. 1806.

Subparts F and G issued under 8 U.S.C.
1288(c) and (d); sec. 323(c), Pub. L. 103-206,
107 Stat. 2428; and 28 U.S.C. 2461 note, Pub.
L. 114-74 at section 701.

Subparts H and I issued under 8 U.S.C.
1101(a)(15)(H)(i)(b) and (b)(1), 1182(n) and
(t), and 1184(g) and (j); sec. 303(a)(8), Pub. L.
102-232, 105 Stat. 1733, 1748 (8 U.S.C. 1101
note); sec. 412(e), Pub. L. 105-277, 112 Stat.
2681; 8 CFR 214.2(h); and 28 U.S.C. 2461
note, Pub. L. 114-74 at section 701.

Subparts L and M issued under 8 U.S.C.
1101(a)(15)(H)(i)(c) and 1182(m); sec. 2(d),
Pub. L. 106-95, 113 Stat. 1312, 1316 (8 U.S.C.
1182 note); Pub. L. 109423, 120 Stat. 2900;
and 8 CFR 214.2(h).

m 5.In §655.171, revise paragraphs (a)
and (b)(2) to read as follows:

§655.171 Appeals.

* * * * *

(a) Administrative review. Where the
employer has requested administrative
review, within 5 business days after
receipt of the ETA administrative file
the ALJ will, on the basis of the written
record and after due consideration of
any written submissions (which may
not include new evidence) from the
parties involved or amici curiae, either
affirm, reverse, or modify the CO’s
decision, or remand to the CO for
further action. The decision of the ALJ
must specify the reasons for the action
taken and must be immediately
provided to the employer, the CO, the
OFLC Administrator and DHS by means
normally assuring next-day delivery.

(b) * *x %

(2) Decision. After a de novo hearing,
the ALJ must affirm, reverse, or modify
the CO’s determination, or remand to
the CO for further action, except in
cases over which the Secretary has
assumed jurisdiction pursuant to 29
CFR 18.95. The decision of the AL] must
specify the reasons for the action taken
and must be immediately provided to
the employer, CO, OFLC Administrator,
and DHS by means normally assuring
next-day delivery.

m 6.In §655.181, revise paragraph (b)(3)
to read as follows:

§655.181 Revocation.
* * * * *
(b) E

(3) Appeal. An employer may appeal
a Notice of Revocation, or a final
determination of the OFLC
Administrator after the review of
rebuttal evidence, according to the
appeal procedures of § 655.171.

* * * * *

m 7.In §655.182, revise paragraph (f)(6)
to read as follows:

§655.182 Debarment.

* * * * *

(f)***

(6) ARB decision. The ARB’s decision
must be issued within 90 days from the
notice granting the petition and served
upon all parties and the ALJ. If the ARB
fails to issue a decision within 90 days
from the notice granting the petition, the
ALJ’s decision will be the final agency

decision.
* * * * *

m 8.In §655.183, revise paragraph (c) to
read as follows:

§655.183 Less than substantial violations.
* * * * *

(c) Failure to comply with special
procedures. If the OFLC Administrator
determines that the employer has failed
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to comply with special procedures
required pursuant to paragraph (a) of
this section, the OFLC Administrator
will send a written notice to the
employer, stating that the employer’s
otherwise affirmative H-2A certification
determination will be reduced by 25
percent of the total number of H-2A
workers requested (which cannot be
more than those requested in the
previous year) for a period of 1 year.
Notice of such a reduction in the
number of workers requested will be
conveyed to the employer by the OFLC
Administrator in the OFLC
Administrator’s written certification
determination. The notice will offer the
employer an opportunity to request
administrative review or a de novo
hearing before an ALJ. If administrative
review or a de novo hearing is
requested, the procedures prescribed in
§655.171 will apply, provided that if
the ALJ or the Secretary affirms the
OFLC Administrator’s determination
that the employer has failed to comply
with special procedures required by
paragraph (a) of this section, the
reduction in the number of workers
requested will be 25 percent of the total
number of H-2A workers requested
(which cannot be more than those
requested in the previous year) for a
period of 1 year.

m 9.In §655.461, revise paragraph (e) to
read as follows:

§655.461 Administrative review.

* * * * *

(e) Scope of review. BALCA will,
except in cases over which the Secretary
has assumed jurisdiction pursuant to 29
CFR 18.95, affirm, reverse, or modify the
CO’s determination, or remand to the
CO for further action. BALCA will reach
this decision after due consideration of
the documents in the Appeal File that
were before the CO at the time of the
CO’s determination, the request for
review, and any legal briefs submitted.
BALCA may not consider evidence not
before the CO at the time of the CO’s
determination, even if such evidence is
in the Appeal File, request for review,
or legal briefs.

m 10.In § 655.472, revise paragraph
(b)(3) to read as follows:

§655.472 Revocation.

* * * * *

(b) * % %

(3) Request for review. An employer
may appeal a Notice of Revocation or a
final determination of the OFLC
Administrator after the review of

rebuttal evidence to BALCA, according
to the appeal procedures of § 655.461.

* * * *

m 11.In § 655.473, revise paragraph
(f)(6) to read as follows:

§655.473 Debarment.
* * * * *
* % %

(6) ARB decision. The ARB’s decision
must be issued within 90 calendar days
from the notice granting the petition and
served upon all parties and the ALJ.

m 12.In § 655.845, revise paragraphs (h)
and (i) to read as follows:

§655.845 What rules apply to appeal of the
decision of the administrative law judge?
* * * * *

(h) The Board’s decision shall be
issued within 180 calendar days from
the date of the notice of intent to review.
The Board’s decision shall be served
upon all parties and the administrative
law judge.

(i) After the Board’s decision becomes
final, the Board shall transmit the entire
record to the Chief Administrative Law
Judge for custody pursuant to § 655.850.

PART 656—LABOR CERTIFICATION
PROCESS FOR PERMANENT
EMPLOYMENT OF ALIENS IN THE
UNITED STATES

m 13. The authority citation for part 656
continues to read as follows:

Authority: 8 U.S.C. 1182(a)(5)(A),
1182(p)(1); sec.122, Public Law 101-649, 109
Stat. 4978; and Title IV, Public Law 105-277,
112 Stat. 2681.

m 14.In § 656.27, revise paragraph (c) to
read as follows:

§656.27 Consideration by and decisions
of the Board of Alien Labor Certification
Appeals.

* * * * *

(c) Review on the record. The Board
of Alien Labor Certification Appeals
must review a denial of labor
certification under § 656.24, a
revocation of a certification under
§656.32, or an affirmation of a
prevailing wage determination under
§656.41 on the basis of the record upon
which the decision was made, the
request for review, and any Statements
of Position or legal briefs submitted and,
except in cases over which the Secretary
has assumed jurisdiction pursuant to 29
CFR 18.95, must:

(1) Affirm the denial of the labor
certification, the revocation of
certification, or the affirmation of the
PWD; or

(2) Direct the Certifying Officer to
grant the certification, overrule the
revocation of certification, or overrule
the affirmation of the PWD; or

(3) Direct that a hearing on the case
be held under paragraph (e) of this

section.
* * * * *

PART 658—ADMINISTRATIVE
PROVISIONS GOVERNING THE
WAGNER-PEYSER ACT
EMPLOYMENT SERVICE

m 15. The authority citation for part 658
continues to read as follows:

Authority: Secs. 189, 503, Pub. L. 113—
128, 128 Stat. 1425 Uul. 22,2014); 29 U.S.C.
chapter 4B.

m 16.In § 658.711, revise paragraph (b)
to read as follows:

§658.711 Decision of the Administrative
Review Board.
* * * * *

(b) The decision of the Administrative
Review Board must be in writing, and
must set forth the factual and legal basis
for the decision. After the Board’s
decision becomes final, notice of the
decision must be published in the
Federal Register, and copies must be
made available for public inspection
and copying.

PART 667—ADMINISTRATIVE
PROVISIONS UNDER TITLE | OF THE
WORKFORCE INVESTMENT ACT

m 17. The authority citation for part 667
continues to read as follows:

Authority: Subtitle C of Title I, Sec. 506(c),
Pub. L. 105-220, 112 Stat. 936 (20 U.S.C.
9276(c)); Executive Order 13198, 66 FR 8497,
3 CFR 2001 Comp., p. 750; Executive Order
13279, 67 FR 77141, 3 CFR 2002 Comp., p.
258.

m 18.In § 667.830, revise paragraph (b)
to read as follows:

§667.830 When will the Administrative
Law Judge issue a decision?
* * * * *

(b) The decision of the ALJ constitutes
final agency action unless, within 20
days of the decision, a party dissatisfied
with the ALJ’s decision has filed a
petition for review with the
Administrative Review Board (ARB)
(established under Secretary’s Order No.
01-2020), specifically identifying the
procedure, fact, law, or policy to which
exception is taken. Any exception not
specifically urged is deemed to have
been waived. A copy of the petition for
review must be sent to the opposing
party at that time. Thereafter, the
decision of the AL]J constitutes final
agency action unless the ARB, within 30
days of the filing of the petition for
review, notifies the parties that the case
has been accepted for review. In any
case accepted by the ARB, a decision
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must be issued by the ARB within 180
days of acceptance. If a decision is not
so issued, the decision of the ALJ
constitutes final agency action.

PART 683—ADMINISTRATIVE
PROVISIONS UNDER TITLE | OF THE
WORKFORCE INNOVATION AND
OPPORTUNITY ACT

m 19. The authority citation for part 683
continues to read as follows:

Authority: Secs. 102, 116, 121, 127, 128,
132, 133, 147, 167, 169, 171, 181, 185, 189,
195, 503, Public Law 113—128, 128 Stat. 1425
(Jul. 22, 2014).

m 20. In § 683.830, revise paragraph (b)
to read as follows:

§683.830 When will the Administrative
Law Judge issue a decision?
* * * * *

(b) The decision of the AL]J constitutes
final agency action unless, within 20
days of the decision, a party dissatisfied
with the ALJ’s decision has filed a
petition for review with the
Administrative Review Board (ARB)
(established under Secretary’s Order No.
01-2020), specifically identifying the
procedure, fact, law, or policy to which
exception is taken. Any exception not
specifically raised in the petition is
deemed to have been waived. A copy of
the petition for review also must be sent
to the opposing party and if an
applicant or recipient, to the Grant
Officer and the Grant Officer’s Counsel
at the time of filing. Unless the ARB,
within 30 days of the filing of the
petition for review, notifies the parties
that the case has been accepted for
review, the decision of the ALJ
constitutes final agency action. In any
case accepted by the ARB, a decision
must be issued by the ARB within 180
days of acceptance. If a decision is not
so issued, the decision of the ALJ
constitutes final agency action.

Office of Workers’ Compensation
Programs Longshoremen’s and Harbor
Workers’ Compensation Act and
Related Statutes

PART 702—ADMINISTRATION AND
PROCEDURE

m 21. The authority citation for part 702
continues to read as follows:

Authority: 5 U.S.C. 301, and 8171 et seq.;
33 U.S.C. 901 et seq.; 42 U.S.C. 1651 et seq.;
43 U.S.C. 1333; 28 U.S.C. 2461 note (Federal
Civil Penalties Inflation Adjustment Act of
1990); Pub.L. 114-74 at sec. 701;
Reorganization Plan No. 6 of 1950, 15 FR
3174, 64 Stat. 1263; Secretary’s Order 10—
2009, 74 FR 58834.

m 22.In § 702.433, revise paragraphs (e)
and (f) to read as follows:

§702.433 Requests for hearing.

* * * * *

(e) The administrative law judge will
issue a recommended decision after the
termination of the hearing. The
recommended decision must contain
appropriate findings, conclusions, and a
recommended order and be forwarded,
together with the record of the hearing,
to the Administrative Review Board for
a decision. The recommended decision
must be served upon all parties to the
proceeding.

(f) Based upon a review of the record
and the recommended decision of the
administrative law judge, the
Administrative Review Board will issue
a decision.

m 23. Revise § 702.434 toread as
follows:

§702.434 Judicial review.

(a) Any physician, health care
provider, or claims representative who
participated as a party in the hearing
may obtain review of the Department’s
final decision made by the
Administrative Review Board or the
Secretary, as appropriate, regardless of
the amount of controversy, by
commencing a civil action within sixty
(60) days after the decision is
transmitted to him or her. The pendency
of such review will not stay the effect
of the decision. Such action must be
brought in the Court of Appeals of the
United States for the judicial circuit in
which the plaintiff resides or has his or
her principal place of business, or the
Court of Appeals for the District of
Columbia pursuant to section 7(j)(4) of
the Act, 33 U.S.C. 907(j)(4).

(b) As part of the Department’s
answer, the Administrative Review
Board must file a certified copy of the
transcript of the record of the hearing,
including all evidence submitted in
connection therewith.

(c) The findings of fact contained in
the Department’s final decision, if based
on substantial evidence in the record as
a whole, shall be conclusive.

Title 29—Labor
Office of the Secretary of Labor

PART 2—GENERAL REGULATIONS

m 24. The authority citation for part 2
continues to read as:

Authority: 5 U.S.C. 301; Executive Order
13198, 66 FR 8497, 3 CFR 2001 Comp., p.
750; Executive Order 13279, 67 FR 77141, 3
CFR 2002 Comp., p. 258; Executive Order
13559, 75 FR 71319, 3 CFR 2011 Comp., p.
273.

m 25. Revise § 2.8 to read as follows:

§2.8 Final agency decisions.

Final agency decisions issued under
the statutory authority of the U.S.
Department of Labor may be issued by
the Secretary of Labor, or by his or her
designee under a written delegation of
authority. The Administrative Review
Board, an organizational entity within
the Office of the Secretary, has been
delegated authority to issue final agency
decisions under the statutes, executive
orders, and regulations according to,
and except as provided in Secretary’s
Order 01-2020 (or any successor to that
order).

PART 7—PRACTICE BEFORE THE
ADMINISTRATIVE REVIEW BOARD
WITH REGARD TO FEDERAL AND
FEDERALLY ASSISTED
CONSTRUCTION CONTRACTS

m 26. The authority citation for part 7
continues to read as:

Authority: Reorg. Plan No. 14 of 1950, 64
Stat. 1267; 5 U.S.C. 301; 3 CFR, 1949-1953
Comp., p. 1007; sec. 2, 48 Stat. 948 as
amended; 40 U.S.C. 276¢; secs. 104, 105, 76
Stat. 358, 359; 40 U.S.C. 330, 331; 65 Stat.
290; 36 FR 306, 8755.

m 27.In § 7.1, revise paragraph (d) to
read as follows:

§7.1 Purpose and scope.
* * * * *

(d) In considering the matters within
the scope of its jurisdiction the Board
shall act as the authorized
representative of the Secretary of Labor.
The Board shall act as fully and finally
as might the Secretary of Labor
concerning such matters, except as
provided in Secretary’s Order 01-2020

(or any successor to that order).
* * * * *

PART 8—PRACTICE BEFORE THE
ADMINISTRATIVE REVIEW BOARD
WITH REGARD TO FEDERAL SERVICE
CONTRACTS

m 28. The authority citation for part 8
continues to read as:

Authority: Secs. 4 and 5, 79 Stat. 1034,
1035, as amended by 86 Stat. 789, 790, 41
U.S.C. 353, 354; 5 U.S.C. 301; Reorg. Plan No.
14 of 1950, 64 Stat. 1267, 5 U.S.C. Appendix;
76 Stat. 357-359, 40 U.S.C. 327-332.

m 29.In § 8.1, revise paragraph (c) to
read as follows:

§8.1 Purpose and scope.
* * * * *

(c) In considering the matters within
the scope of its jurisdiction the Board
shall act as the authorized
representative of the Secretary of Labor
and shall act as fully and finally as
might the Secretary of Labor concerning
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such matters, except as provided in
Secretary’s Order 01-2020 (or any

successor to that order).
* * * * *

PART 10—ESTABLISHING A MINIMUM
WAGE FOR CONTRACTORS

m 30. The authority citation for part 10
continues to read as follows:

Authority: 5 U.S.C. 301; section 2, E.O.
13838, 83 FR 25341; section 4, E.O. 13658,
79 FR 9851; Secretary’s Order 01-2014, 79
FR 77527.

m 31. Revise § 10.57 to read as follows:

§10.57 Administrative Review Board
proceedings.

(a) Authority—(1) General. The
Administrative Review Board has
jurisdiction to hear and decide in its
discretion appeals concerning questions
of law and fact from investigative
findings letters of the Administrator
issued under §10.51(c)(1) or (2),
Administrator’s rulings issued under
§10.58, and decisions of Administrative
Law Judges issued under § 10.55.

(2) Limit on scope of review. (i) The
Board shall not have jurisdiction to pass
on the validity of any provision of this
part. The Board is an appellate body and
shall decide cases properly before it on
the basis of substantial evidence
contained in the entire record before it.
The Board shall not receive new
evidence into the record.

(ii) The Equal Access to Justice Act,
as amended, does not apply to
proceedings under this part.
Accordingly, the Administrative Review
Board shall have no authority to award
attorney’s fees and/or other litigation
expenses pursuant to the provisions of
the Equal Access to Justice Act for any
proceeding under this part.

(b) Decisions. The Board’s decision
shall be issued within a reasonable
period of time following receipt of the
petition for review and shall be served
upon all parties by mail to the last
known address and on the Chief
Administrative Law Judge (in cases
involving an appeal from an
Administrative Law Judge’s decision).

(c) Orders. If the Board concludes a
violation occurred, an order shall be
issued mandating action to remedy the
violation, including, but not limited to,
monetary relief for unpaid wages.
Where the Administrator has sought
imposition of debarment, the Board
shall determine whether an order
imposing debarment is appropriate. The
ARB’s order is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

PART 13—ESTABLISHING PAID SICK
LEAVE FOR FEDERAL
CONTRACTORS

m 32. The authority citation for part 13
continues to read as follow:

Authority: 5 U.S.C. 301; E.O. 13706, 80 FR
54697, 3 CFR, 2016 Comp., p. 367;
Secretary’s Order 01-2014, 79 FR 77527.

m 33. Revise § 13.57 toread as follows:

§13.57 Administrative Review Board
proceedings.

(a) Authority—(1) General. The
Administrative Review Board has
jurisdiction to hear and decide in its
discretion appeals concerning questions
of law and fact from investigative
findings letters of the Administrator
issued under § 13.51(c)(1) or the final
sentence of §13.51(c)(2)(ii),
Administrator’s rulings issued under
§13.58, and decisions of Administrative
Law Judges issued under § 13.55.

(2) Limit on scope of review. (i) The
Administrative Review Board shall not
have jurisdiction to pass on the validity
of any provision of this part. The
Administrative Review Board is an
appellate body and shall decide cases
properly before it on the basis of
substantial evidence contained in the
entire record before it. The
Administrative Review Board shall not
receive new evidence into the record.

(ii) The Equal Access to Justice Act,
as amended, does not apply to
proceedings under this part.
Accordingly, the Administrative Review
Board shall have no authority to award
attorney’s fees and/or other litigation
expenses pursuant to the provisions of
the Equal Access to Justice Act for any
proceeding under this part.

(b) Decisions. The Administrative
Review Board’s decision shall be issued
within a reasonable period of time
following receipt of the petition for
review and shall be served upon all
parties by mail to the last known
address and on the Chief Administrative
Law Judge (in cases involving an appeal
from an Administrative Law Judge’s
decision).

(c) Orders. If the Board concludes a
violation occurred, an order shall be
issued mandating action to remedy the
violation, including, but not limited to,
any monetary or equitable relief
described in § 13.44. Where the
Administrator has sought imposition of
debarment, the Administrative Review
Board shall determine whether an order
imposing debarment is appropriate. The
ARB’s order is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

PART 18—RULES OF PRACTICE AND
PROCEDURE FOR ADMINISTRATIVE

HEARINGS BEFORE THE OFFICE OF

ADMINISTRATIVE LAW JUDGES

m 34. The authority citation for part 18
continues to read as follows:

Authority: 5 U.S.C. 301; 5 U.S.C. 551-553;
5 U.S.C. 571 note; E.O. 12778; 57 FR 7292.

m 35. Revise § 18.95 to read as follows:

§18.95 Review of decision and review by
the Secretary.

(a) Review. The statute or regulation
that conferred hearing jurisdiction
provides the procedure for review of a
judge’s decision. If the statute or
regulation does not provide a procedure,
the judge’s decision becomes the
Secretary’s final administrative
decision, except as provided in
paragraph (b) of this section.

(b) Finality. A decision of the Board
of Alien Labor Certification Appeals
(BALCA) shall constitute the Secretary’s
final administrative decision except in
those cases over which the Secretary
has, in accordance with this paragraph
(b) and paragraph (c) of this section,
assumed jurisdiction:

(1) In any case for which
administrative review is sought or
handled in accordance with 20 CFR
655.171(a) or 20 CFR 655.461, at any
point from when the BALCA receives a
request for review until the passage of
10 business days after the date on which
BALCA has issued its decision.

(2) In any case for which a de novo
hearing is sought or handled under 20
CFR 655.171(b), at any point within 15
business days after the date on which
the BALCA has issued its decision.

(3) In any case for which review is
sought or handled in accordance with
20 CFR 656.26 and 20 CFR 656.27, at
any point from when the BALCA
receives a request for review until the
passage of 30 business days after the
BALCA has issued its decision.

(c) Review by the Secretary—(1)
Transmission of information. (i)
Whenever the BALCA receives a request
for review, it shall immediately transmit
a copy of such request to the Deputy
Secretary.

(ii) Within 3 business days of when
the BALCA issues a decision, the Chair
of the BALCA, or his or her designee,
shall transmit to the Deputy Secretary a
copy of the decision and a concise
recommendation as to whether the
decision involves an issue or issues of
such exceptional importance that
review by the Secretary is warranted.

(2) Review. (i) The Secretary may, at
any point within the time periods
provided for in paragraph (b) of this
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section, and in his or her sole
discretion, assume jurisdiction to
review the decision or determination of
the Certifying Officer, the Office of
Foreign Labor Certification
Administrator, the National Prevailing
Wage Center Director, or the BALCA, as
the case may be.

(ii) When the Secretary assumes
jurisdiction over a case, the Secretary
shall promptly notify the BALCA. The
BALCA shall promptly notify the parties
to the case of such action and shall
submit the Appeal File and any briefs
filed to the Secretary.

(iii) In any case the Secretary decides,
the Secretary’s decision shall be stated
in writing and transmitted to the
BALCA, which shall promptly publish
the decision and transmit it to the
parties to the case. Such decision shall
constitute final action by the
Department and shall serve as binding
precedent on all Department employees
and in all Department proceedings
involving the same issue or issues.

(iv) The Solicitor of Labor, or his or
her designee, shall have the
responsibility for providing legal advice
to the Secretary with respect to the
Secretary’s exercise of review under this
section, except that no individual
involved in the investigation or
prosecution of a case shall advise the
Secretary on the exercise of review with
respect to such case or a case involving
a common nucleus of operative fact.

PART 24—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER THE EMPLOYEE
PROTECTION PROVISIONS OF SIX
ENVIRONMENTAL STATUTES AND
SECTION 211 OF THE ENERGY
REORGANIZATION ACT OF 1974, AS
AMENDED

m 36. The authority citation for part 24
is revised to read as follows:

Authority: 15 U.S.C. 2622; 33 U.S.C. 1367;
42 U.S.C. 300j-9(i)BVG, 5851, 6971, 7622,
9610; Secretary’s Order No. 5-2007, 72 FR
31160 (June 5, 2007); Secretary’s Order No.
01-2020.

m 37.In §24.110, revise paragraphs (a),
(c), and (d) to read as follows:

§24.110 Decisions and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ must file a written petition
for review with the ARB, U.S.
Department of Labor, 200 Constitution
Ave. NW, Washington, DC 20210. The
decision of the ALJ will become the
final order of the Secretary unless,
pursuant to this section, a timely
petition for review is filed with the ARB

and the ARB accepts the case for review.
The parties should identify in their
petitions for review the legal
conclusions or orders to which they
object, or the objections will ordinarily
be deemed waived. A petition must be
filed within 10 business days of the date
of the decision of the ALJ]. The date of
the postmark, facsimile transmittal, or
email communication will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
and all briefs must be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor.

* * * * *

(c) The decision of the ARB will be
issued within 90 days of the filing of the
complaint. The decision will be served
upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, even if the Assistant Secretary is
not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
order will order the respondent to take
appropriate affirmative action to abate
the violation, including reinstatement of
the complainant to that person’s former
position, together with the
compensation (including back pay),
terms, conditions, and privileges of
employment, and compensatory
damages. In cases arising under the Safe
Drinking Water Act or the Toxic
Substances Control Act, exemplary
damages may also be awarded when
appropriate. At the request of the
complainant, the ARB will assess
against the respondent all costs and
expenses (including attorney’s fees)

reasonably incurred.
* * * * *

m 38. Revise §24.112 to read as follows:

§24.112 Judicial Review.

(a) Except as provided under
paragraphs (b) through (d) of this
section, within 60 days after the
issuance of a final order (including a
decision issued by the Secretary upon
his or her discretionary review) for
which judicial review is available, any
person adversely affected or aggrieved

by the order may file a petition for
review of the order in the United States
Court of Appeals for the circuit in
which the violation allegedly occurred
or the circuit in which the complainant
resided on the date of the violation. A
final order of the ARB (or a decision
issued by the Secretary upon his or her
discretionary review) is not subject to
judicial review in any criminal or other
civil proceeding.

(b) Under the Federal Water Pollution
Control Act, within 120 days after the
issuance of a final order (including a
decision issued by the Secretary upon
his or her discretionary review) for
which judicial review is available, any
person adversely affected or aggrieved
by the order may file a petition for
review of the order in the United States
Court of Appeals for the circuit in
which the violation allegedly occurred
or the circuit in which the complainant
resided on the date of the violation.

(c) Under the Solid Waste Disposal
Act, within 90 days after the issuance of
a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.

(d) Under the Comprehensive
Environmental Response, Compensation
and Liability Act, after the issuance of
a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States district
court in which the violation allegedly
occurred. For purposes of judicial
economy and consistency, when a final
order under the Comprehensive
Environmental Response, Compensation
and Liability Act also is issued under
any other statute listed in § 24.100(a),
the adversely affected or aggrieved
person may file a petition for review of
the entire order in the United States
Court of Appeals for the circuit in
which the violation allegedly occurred
or the circuit in which the complainant
resided on the date of the violation. The
time for filing a petition for review of an
order issued under the Comprehensive
Environmental Response, Compensation
and Liability Act and any other statute
listed in § 24.100(a) is determined by
the time period applicable under the
other statute(s).
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(e) If a timely petition for review is
filed, the record of a case, including the
record of proceedings before the
administrative law judge, will be
transmitted by the ARB or the ALJ, as
appropriate, to the appropriate court
pursuant to the Federal Rules of
Appellate Procedure and the local rules
of the court.

PART 29—LABOR STANDARDS FOR
THE REGISTRATION OF
APPRENTICESHIP PROGRAMS

m 39. The authority citation for part 29
continues to read as follows:

Authority: Section 1, 50 Stat. 664, as
amended (29 U.S.C. 50; 40 U.S.C. 276¢; 5
U.S.C. 301); Reorganization Plan No. 14 of
1950, 64 Stat. 1267 (5 U.S.C. App. P. 534).

m 40.In § 29.10, revise paragraph (c) to
read as follows:

§29.10 Hearings for deregistration.
* * * * *

(c) The Administrative Law Judge
should issue a written decision within
90 days of the close of the hearing
record. The Administrative Law Judge’s
decision constitutes final agency action
unless, within 15 days from receipt of
the decision, a party dissatisfied with
the decision files a petition for review
with the Administrative Review Board,
specifically identifying the procedure,
fact, law, or policy to which exception
is taken. Any exception not specifically
urged is deemed to have been waived.
A copy of the petition for review must
be sent to the opposing party at the
same time. Thereafter, the decision of
the Administrative Law Judge remains
final agency action unless the
Administrative Review Board, within 30
days of the filing of the petition for
review, notifies the parties that it has
accepted the case for review. The
Administrative Review Board may set a
briefing schedule or decide the matter
on the record. The Administrative
Review Board must issue a decision in
any case it accepts for review within
180 days of the close of the record. If a
decision is not so issued, the
Administrative Law Judge’s decision
constitutes final agency action.

m 41.In § 29.13, revise paragraph (g)(4)
to read as follows:

§29.13 Recognition of State
Apprenticeship Agencies.
* * * * *

* x %

(4) After the close of the period for
filing exceptions and responses, the
Administrative Review Board may issue
a briefing schedule or may decide the
matter on the record before it. The
Administrative Review Board must

decide any case it accepts for review
within 180 days of the close of the
record. If a decision is not so issued, the
Administrative Law Judge’s decision

constitutes final agency action.
* * * * *

m 42.In § 29.14, revise paragraph (c)(3)
to read as follows:

§29.14 Derecognition of State
Apprenticeship Agencies.
* * * * *

(C] * * %

(3) Requests a hearing. The
Administrator shall refer the matter to
the Office of Administrative Law Judges.
An Administrative Law Judge will
convene a hearing in accordance with
§29.13(g) and submit proposed findings
and a recommended decision to the
Administrative Review Board. The
Administrative Review Board must
issue a decision in any case it accepts
for review within 180 days of the close
of the record. If a decision is not so
issued, the Administrative Law Judge’s

decision constitutes final agency action.
* * * * *

PART 38—IMPLEMENTATION OF THE
NONDISCRIMINATION AND EQUAL
OPPORTUNITY PROVISIONS OF THE
WORKFORCE INNOVATION AND
OPPORTUNITY ACT

m 43. The authority citation for part 38
continues to read as follows:

Authority: 29 U.S.C. 3101 et seq.; 42
U.S.C. 2000d et seq.; 29 U.S.C. 794; 42 U.S.C.
6101 et seq.; and 20 U.S.C. 1681 et seq.

m 44.In § 38.112, revise paragraph
(b)(1)(viii) to read as follows:

§38.112 Initial and final decision
procedures.
* * * * *

(b) EE

(1) * % %

(viii) Decision and Order after review
by Administrative Review Board. In any
case reviewed by the Administrative
Review Board under this paragraph, a
decision must be issued within 180 days
of the notification of such review. If the
Administrative Review Board fails to
issue a decision and order within the
180-day period, the initial decision and
order of the Administrative Law Judge

becomes the Final Decision and Order.
* * * * *

m 45.In § 38.113, revise paragraph (c) to
read as follows:

§38.113 Suspension, termination,
withholding, denial, or discontinuation of
financial assistance.

* * * * *

(c) A decision issued by the
Administrative Review Board has

become final, the Administrative Law
Judge’s decision and order has become
the Final Agency Decision, or the Final
Determination or Notification of
Conciliation Agreement has been
deemed the Final Agency Decision,
under § 38.112(b); and

* * * * *

m 46. In § 38.115, revise paragraph (c)(5)
to read as follows:

§38.115 Post-termination proceedings.
* * * * *

(C) * x %

(5) The Administrative Review Board
must issue a decision denying or
granting the recipient’s or grant
applicant’s request for restoration to
eligibility.

PART 96—AUDIT REQUIREMENTS
FOR GRANTS, CONTRACTS, AND
OTHER AGREEMENTS

m 47. The authority citation for part 96
continues to read as follows:

Authority: 31 U.S.C. 7501 et seq. and OMB
Circular No. A-133, as amended.
m 48.In § 96.63, revise paragraph (b)(5)
to read as follows:

§96.63 Federal financial assistance.
* * * * *

(b) * *x %

(5) Review by the Administrative
Review Board. In any case accepted for
review by the Administrative Review
Board, a decision shall be issued within
180 days of such acceptance. If a
decision is not so issued, the decision
of the Administrative Law Judge shall
become the final decision of the
Secretary.

Office of Labor-Management Standards

PART 471—OBLIGATIONS OF
FEDERAL CONTRACTORS AND
SUBCONTRACTORS; NOTIFICATION
OF EMPLOYEE RIGHTS UNDER
FEDERAL LABOR LAWS

m 49. The authority citation for part 471
is revised to read as follows:

Authority: 40 U.S.C. 101 et seq.; Executive
Order 13496, 74 FR 6107, February 4, 2009;
Secretary’s Order No. 7-2009, 74 FR 58834,
November 13, 2009; Secretary’s Order No.
01-2020.

m 50.In §471.13, revise paragraph (b)(4)
to read as follows:

§471.13 Under what circumstances, and
how, will enforcement proceedings under
Executive Order 13496 be conducted?
* * * * *

(b) * ok %

(4) After the expiration of time for
filing exceptions, the Administrative
Review Board may issue an
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administrative order, or may otherwise
appropriately dispose of the matter. In
an expedited proceeding, unless the
Administrative Review Board issues an
administrative order within 30 days
after the expiration of time for filing
exceptions, the Administrative Law
Judge’s recommended decision will
become the final administrative order. If
the Administrative Review Board
determines that the contractor has
violated the Executive Order or the
regulations in this part, the
administrative order will order the
contractor to cease and desist from the
violations, require the contractor to
provide appropriate remedies, or,
subject to the procedures in §471.14,
impose appropriate sanctions and
penalties, or any combination thereof.

Wage and Hour Division

PART 501—ENFORCEMENT OF
CONTRACTUAL OBLIGATIONS FOR
TEMPORARY ALIEN AGRICULTURAL
WORKERS ADMITTED UNDER
SECTION 218 OF THE IMMIGRATION
AND NATIONALITY ACT

m 51. The authority citation for part 501
continues to read as follows:

Authority: 8 U.S.C. 1101(a)(15)(H)(ii)(a),
1184(c), and 1188; 28 U.S.C. 2461 Note
(Federal Civil Penalties Inflation Adjustment

Act of 1990); and Public Law 114-74 at § 701.

W 52. Revise § 501.45 to read as follows:

§501.45 Decision of the Administrative
Review Board.

The ARB’s decision shall be issued
within 90 days from the notice granting
the petition and served upon all parties
and the ALJ.

PART 580—CIVIL MONEY
PENALTIES—PROCEDURES FOR
ASSESSING AND CONTESTING
PENALTIES

m 53. The authority citation for part 580
continues to read as follows:

Authority: 29 U.S.C. 9a, 203, 209, 211,
212, 213(c), 216; Reorg. Plan No. 6 of 1950,
64 Stat. 1263, 5 U.S.C. App; secs. 25, 29, 88
Stat. 72, 76; Secretary’s Order 01-2014 (Dec.
19, 2014), 79 FR 77527 (Dec. 24, 2014); 5
U.S.C. 500, 503, 551, 559; 103 Stat. 938.

m 54. Revise § 580.16 to read as follows:

§580.16 Decision of the Administrative
Review Board.

The Board’s decision shall be served
upon all parties and the Chief
Administrative Law Judge, in person or
by mail to the last known address.

Occupational Safety and Health
Administration

PART 1978—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER THE EMPLOYEE
PROTECTION PROVISION OF THE
SURFACE TRANSPORTATION
ASSISTANCE ACT OF 1982 (STAA), AS
AMENDED

m 55. The authority citation for part
1978 is revised to read as follows:

Authority: 49 U.S.C. 31101 and 31105;
Secretary’s Order 1-2012 (Jan. 18, 2012), 77
FR 3912 (Jan. 25, 2012); Secretary’s Order
01-2020.

m 56.In § 1978.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1978.110 Decisions and orders of the
Administrative Review Board.

(a) The Assistant Secretary or any
other party desiring to seek review,
including judicial review, of a decision
of the ALJ must file a written petition
for review with the ARB. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. A petition must be
filed within 14 days of the date of the
decision of the ALJ. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal
will be considered to be the date of
filing; if the petition is filed in person,
by hand delivery or other means, the
petition is considered filed upon
receipt. The petition must be served on
all parties and on the Chief
Administrative Law Judge at the time it
is filed with the ARB. Copies of the
petition for review and all briefs must
be served on the Assistant Secretary
and, in cases in which the Assistant
Secretary is a party, on the Associate
Solicitor, Division of Occupational
Safety and Health, U.S. Department of
Labor.

* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the AL]J, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision also will be served on the
Assistant Secretary, and on the
Associate Solicitor, Division of
Occupational Safety and Health, U.S,

Department of Labor, even if the
Assistant Secretary is not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order, which
will be subject to discretionary review
by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order), will require,
where appropriate, affirmative action to
abate the violation; reinstatement of the
complainant to his or her former
position with the same compensation,
terms, conditions, and privileges of the
complainant’s employment; payment of
compensatory damages (back pay with
interest and compensation for any
special damages sustained as a result of
the retaliation, including any litigation
costs, expert witness fees, and
reasonable attorney fees the
complainant may have incurred); and
payment of punitive damages up to
$250,000. Interest on back pay will be
calculated using the interest rate
applicable to underpayment of taxes
under 26 U.S.C. 6621 and will be
compounded daily.

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. Such order will be subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020

(or any successor to that order).
* * * * *

m 57.In §1978.112, revise paragraph (a)
to read as follows:

§1978.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the person resided on

the date of the violation.
* * * * *

PART 1979—PROCEDURES FOR THE
HANDLING OF DISCRIMINATION
COMPLAINTS UNDER SECTION 519
OF THE WENDELL H. FORD AVIATION
INVESTMENT AND REFORM ACT FOR
THE 21ST CENTURY

m 58. The authority citation for part
1979 continues to read as follows:

Authority: 49 U.S.C. 42121; Secretary’s
Order No. 01-2020.
m 59.In § 1979.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:
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§1979.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the administrative law judge, or a
named person alleging that the
complaint was frivolous or brought in
bad faith who seeks an award of
attorney’s fees, must file a written
petition for review with the
Administrative Review Board (‘‘the
Board”’). The decision of the
Administrative Law Judge shall become
the final order of the Secretary unless,
pursuant to this section, a petition for
review is timely filed with the Board.
The petition for review must
specifically identify the findings,
conclusions, or orders to which
exception is taken. Any exception not
specifically urged ordinarily shall be
deemed to have been waived by the
parties. To be effective, a petition must
be filed within ten business days of the
date of the decision of the
Administrative Law Judge. The date of
the postmark, facsimile transmittal, or
email communication will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
Board. Copies of the petition for review
and all briefs must be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, Washington, DC 20210.

* * * * *

(c) The decision of the Board shall be
issued within 120 days of the
conclusion of the hearing, which shall
be deemed to be the conclusion of all
proceedings before the Administrative
Law Judge—i.e., 10 business days after
the date of the decision of the
Administrative Law Judge unless a
motion for reconsideration has been
filed with the Administrative Law Judge
in the interim. The decision will be
served upon all parties and the Chief
Administrative Law Judge by mail to the
last known address. The decision will
also be served on the Assistant
Secretary, Occupational Safety and
Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, Washington, DC 20210, even if
the Assistant Secretary is not a party.

(d) If the ARB concludes that the
party charged has violated the law, the
ARB shall order the party charged to
take appropriate affirmative action to

abate the violation, including, where
appropriate, reinstatement of the
complainant to that person’s former
position, together with the
compensation (including back pay),
terms, conditions, and privileges of that
employment, and compensatory
damages. At the request of the
complainant, the Board shall assess
against the named person all costs and
expenses (including attorney and expert
witness fees) reasonably incurred. The
ARB’s order is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

(e) If the ARB concludes that the party
charged has not violated the law, the
ARB shall issue an order denying the
complaint. If, upon the request of the
named person, the Board determines
that a complaint was frivolous or was
brought in bad faith, the Board may
award to the named person reasonable
attorney fees, not exceeding $1,000. An
order under this section is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

m 60.In § 1979.112, revise paragraph (a)
to read as follows:

§1979.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation. A
final order of the Secretary is not subject
to judicial review in any criminal or
other civil proceeding.

* * * * *

PART 1980—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER SECTION 806
OF THE SARBANES-OXLEY ACT OF
2002, AS AMENDED

m 61. The authority citation for part
1980 is revised to read as follows:

Authority: 18 U.S.C. 1514A, as amended
by the Dodd-Frank Wall Street Reform and
Consumer Protection Act of 2010, Public Law
111-203 (July 21, 2010); Secretary’s Order
No. 01-2012 (Jan. 18, 2012), 77 FR 3912 (Jan.
25, 2012); Secretary’s Order No. 01-2020.

m 62.In § 1980.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1980.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the ARB. The
parties should identify in their petitions
for review the legal conclusions or
orders to which they object, or the
objections may be deemed waived. A
petition must be filed within 14 days of
the date of the decision of the ALJ]. The
date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.

Department of Labor.
* * * * *

(c) The decision of the ARB shall be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the AL]J unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, even if the Assistant
Secretary is not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing all
relief necessary to make the
complainant whole, including
reinstatement with the same seniority
status that the complainant would have
had but for the retaliation; back pay
with interest; and compensation for any
special damages sustained as a result of
the retaliation, including litigation
costs, expert witness fees, and
reasonable attorney fees. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621 and will
be compounded daily. The order will
also require the respondent to submit
appropriate documentation to the Social



30622

Federal Register/Vol. 85, No. 98/ Wednesday, May 20, 2020/Rules and Regulations

Security Administration allocating any
back pay award to the appropriate
calendar quarters. Such order is subject
to discretionary review by the Secretary
as provided in Secretary’s Order 01—
2020 (or any successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent reasonable attorney fees, not
exceeding $1,000. An order under this
section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

m 63.In § 1980.112, revise paragraph (a)
to read as follows:

§1980.112 Judicial review.

(a)Within 60 days after the issuance of
a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.
* * * * *

PART 1981—PROCEDURES FOR THE
HANDLING OF DISCRIMINATION
COMPLAINTS UNDER SECTION 6 OF
THE PIPELINE SAFETY
IMPROVEMENT ACT OF 2002

m 64. The authority citation for part
1981 continues to read as follows:

Authority: 49 U.S.C. 60129; Secretary’s
Order No. 01-2020.
m 65.In §1981.110, revise paragraphs
(a), (c), (d), and (e) as follows:

§1981.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the Administrative Law Judge, or a
named person alleging that the
complaint was frivolous or brought in
bad faith who seeks an award of
attorney’s fees, must file a written
petition for review with the
Administrative Review Board (‘‘the
Board’’). The decision of the
Administrative Law Judge will become
the final order of the Secretary unless,
pursuant to this section, a petition for
review is timely filed with the Board.
The petition for review must
specifically identify the findings,
conclusions, or orders to which

exception is taken. Any exception not
specifically urged ordinarily will be
deemed to have been waived by the
parties. To be effective, a petition must
be filed within 10 business days of the
date of the decision of the
Administrative Law Judge. The date of
the postmark, facsimile transmittal, or
email communication will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
Board. Copies of the petition for review
and all briefs must be served on the
Assistant Secretary, Occupational Safety
and Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, Washington, DC 20210.

* * * * *

(c) The decision of the Board shall be
issued within 90 days of the conclusion
of the hearing, which will be deemed to
be the conclusion of all proceedings
before the Administrative Law Judge—
i.e., 10 business days after the date of
the decision of the Administrative Law
Judge unless a motion for
reconsideration has been filed with the
Administrative Law Judge in the
interim. The decision will be served
upon all parties and the Chief
Administrative Law Judge by mail to the
last known address. The decision will
also be served on the Assistant
Secretary, Occupational Safety and
Health Administration, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of
Labor, Washington, DC 20210, even if
the Assistant Secretary is not a party.

(d) If the ARB concludes that the
party charged has violated the law, the
ARB shall order the party charged to
take appropriate affirmative action to
abate the violation, including, where
appropriate, reinstatement of the
complainant to that person’s former
position, together with the
compensation (including back pay),
terms, conditions, and privileges of that
employment, and compensatory
damages. At the request of the
complainant, the Board shall assess
against the named person all costs and
expenses (including attorney and expert
witness fees) reasonably incurred. Such
order is subject to discretionary review
by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

(e) If the ARB concludes that the party
charged has not violated the law, the
ARB will issue an order denying the

complaint. If, upon the request of the
named person, the Board determines
that a complaint was frivolous or was
brought in bad faith, the Board may
award to the named person reasonable
attorney fees, not exceeding $1,000. An
order under this section is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

m 66.In §1981.112, revise paragraph (a)
to read as follows:

§1981.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation. A
final order of the Secretary is not subject
to judicial review in any criminal or

other civil proceeding.
* * * * *

PART 1982—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER THE NATIONAL
TRANSIT SYSTEMS SECURITY ACT
AND THE FEDERAL RAILROAD
SAFETY ACT

m 67. The authority citation for part
1982 is revised to read as follows:

Authority: 6 U.S.C. 1142 and 49 U.S.C.
20109; Secretary’s Order 01-2012 (Jan. 18,
2012), 77 FR 3912 (Jan. 25, 2012); Secretary’s
Order No. 01-2020.

m 68.In § 1982.110, revise paragraph (a)
and add paragraphs (c), (d), and (e) to
read as follows:

§1982.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint under NTSSA was
frivolous or brought in bad faith who
seeks an award of attorney fees, must
file a written petition for review with
the ARB. The parties should identify in
their petitions for review the legal
conclusions or orders to which they
object, or the objections may be deemed
waived. A petition must be filed within
14 days of the date of the decision of the
ALJ. The date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
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considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary, and on the Associate
Solicitor, Division of Fair Labor
Standards.

* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the ALJ, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is denied or
14 days after a new decision is issued.
The ARB’s decision will be served upon
all parties and the Chief Administrative
Law Judge by mail. The decision also
will be served on the Assistant
Secretary, and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor,
even if the Assistant Secretary is not a
party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
include, where appropriate, affirmative
action to abate the violation;
reinstatement with the same seniority
status that the employee would have
had but for the retaliation; any back pay
with interest; and payment of
compensatory damages, including
compensation for any special damages
sustained as a result of the retaliation,
including litigation costs, expert witness
fees, and reasonable attorney fees.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
The order will also require the
respondent to submit documentation to
the Social Security Administration or
the Railroad Retirement Board, as
appropriate, allocating any back pay
award to the appropriate months or
calendar quarters. The order may also
require the respondent to pay punitive
damages up to $250,000. Such order is
subject to discretionary review by the
Secretary as provided in Secretary’s
Order 01-2020 (or any successor to that
order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint under NTSSA was frivolous
or was brought in bad faith, the ARB

may award to the respondent reasonable
attorney fees, not exceeding $1,000. An
order under this section is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

m 69.In § 1982.112, revise paragraph (a)
to read as follows:

§1982.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant

resided on the date of the violation.
* * * * *

PART 1983—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER SECTION 219
OF THE CONSUMER PRODUCT
SAFETY IMPROVEMENT ACT OF 2008

m 70. The authority citation for part
1983 is revised to read as follows:

Authority: 15 U.S.C. 2087; Secretary’s
Order 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order 01-2020.
m 71.In § 1983.110, revise paragraphs
(a), (c), (d), and (e) as follows:

§1983.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney’s fees, must file a written
petition for review with the ARB. The
parties should identify in their petitions
for review the legal conclusions or
orders to which they object, or the
objections may be deemed waived. A
petition must be filed within 14 days of
the date of the decision of the AL]J. The
date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.

Department of Labor.
* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the ALJ, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor,
even if the Assistant Secretary is not a

arty.

(d})l If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, together with the
compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney and expert
witness fees) reasonably incurred.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
Such order is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent a reasonable attorney’s fee,
not exceeding $1,000. An order under
this section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

m 72.In § 1983.112, revise paragraph (a)
to read as follows:

§1983.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
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Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.
* * * * *

PART 1984—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER SECTION 1558
OF THE AFFORDABLE CARE ACT

m 73. The authority citation for part
1984 is revised to read as follows:

Authority: 29 U.S.C. 218C; Secretary’s
Order 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order No. 01—
2020.

m 74.1n § 1984.110, revise paragraphs
(a), (c), (d), and (e) as follows:

§1984.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the
Administrative Review Board (ARB).
The parties should identify in their
petitions for review the legal
conclusions or orders to which they
object, or the objections may be deemed
waived. A petition must be filed within
14 days of the date of the decision of the
ALJ. The date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary, and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor.

* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the ALJ, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary, and on the
Associate Solicitor, Division of Fair
Labor Standards, U.S. Department of

Labor, even if the Assistant Secretary is
not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to the
complainant’s former position, together
with the compensation (including back
pay and interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney and expert
witness fees) reasonably incurred.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
The order will also require the
respondent to submit appropriate
documentation to the Social Security
Administration allocating any back pay
award to the appropriate period. Such
order is subject to discretionary review
by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent reasonable attorney fees, not
exceeding $1,000. An order under this
section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

m 75.In § 1984.112, revise paragraph (a)
to read as follows:

§1984.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.

* * * * *

PART 1985—PROCEDURES FOR
HANDLING RETALIATION
COMPLAINTS UNDER THE EMPLOYEE
PROTECTION PROVISION OF THE
CONSUMER FINANCIAL PROTECTION
ACT OF 2010

m 76. The authority citation for part
1985 is revised to read as follows:

Authority: 12 U.S.C. 5567; Secretary’s
Order No. 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order No. 01—
2020.

m 77.In § 1985.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1985.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the ARB. The
parties should identify in their petitions
for review the legal conclusions or
orders to which they object, or the
objections may be deemed waived. A
petition must be filed within 14 days of
the date of the decision of the ALJ. The
date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.

Department of Labor.
* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the decision
of the ALJ, unless a motion for
reconsideration has been filed with the
ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor,
even if the Assistant Secretary is not a
party.

(d) If the ARB concludes that the
respondent has violated the law, the
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ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, together with the
compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney and expert
witness fees) reasonably incurred.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
The order will also require the
respondent to submit appropriate
documentation to the Social Security
Administration allocating any back pay
award to the appropriate calendar
quarters. Such order is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent reasonable attorney fees, not
exceeding $1,000. An order under this
section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

m 78.In § 1985.112, revise paragraph (a)
to read as follows:

§1985.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.

* * * * *

PART 1986—PROCEDURES FOR THE
HANDLING OF RETALIATION
COMPLAINTS UNDER THE EMPLOYEE
PROTECTION PROVISION OF THE
SEAMAN’S PROTECTION ACT (SPA),
AS AMENDED

m 79. The authority citation for part
1986 is revised to read as follows:

Authority: 46 U.S.C. 2114; 49 U.S.C.
31105; Secretary’s Order 1-2012 (Jan. 18,
2012), 77 FR 3912 (Jan. 25, 2012); Secretary’s
Order No. 01-2020.

m 80.In § 1986.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1986.110 Decisions and orders of the
Administrative Review Board.

(a) The Assistant Secretary or any
other party desiring to seek review,
including judicial review, of a decision
of the ALJ must file a written petition
for review with the ARB. The parties
should identify in their petitions for
review the legal conclusions or orders to
which they object, or the objections may
be deemed waived. A petition must be
filed within 14 days of the date of the
decision of the ALJ. The date of the
postmark, facsimile transmittal, or
electronic communication transmittal
will be considered to be the date of
filing; if the petition is filed in person,
by hand delivery or other means, the
petition is considered filed upon
receipt. The petition must be served on
all parties and on the Chief
Administrative Law Judge at the time it
is filed with the ARB. Copies of the
petition for review and all briefs must
be served on the Assistant Secretary
and, in cases in which the Assistant
Secretary is a party, on the Associate
Solicitor, Division of Occupational
Safety and Health, U.S. Department of
Labor.

* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the AL]J, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision also will be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Occupational
Safety and Health, U.S. Department of
Labor, even if the Assistant Secretary is
not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, with the same
compensation, terms, conditions, and
privileges of the complainant’s
employment; payment of compensatory
damages (back pay with interest and

compensation for any special damages
sustained as a result of the retaliation,
including any litigation costs, expert
witness fees, and reasonable attorney
fees the complainant may have
incurred); and payment of punitive
damages up to $250,000. Interest on
back pay will be calculated using the
interest rate applicable to underpayment
of taxes under 26 U.S.C. 6621 and will
be compounded daily. Such order is
subject to discretionary review by the
Secretary as provided in Secretary’s
Order 01-2020 (or any successor to that
order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. Such order is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

m 81.In §1986.112, revise paragraph (a)
to read as follows:

§1986.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the court of appeals of the
United States for the circuit in which
the violation allegedly occurred or the
circuit in which the complainant

resided on the date of the violation.
* * * * *

PART 1987—PROCEDURES FOR
HANDLING RETALIATION
COMPLAINTS UNDER SECTION 402
OF THE FDA FOOD SAFETY
MODERNIZATION ACT

m 82. The authority citation for part
1987 is revised to read as follows:

Authority: 21 U.S.C. 399d; Secretary’s
Order No. 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order No. 01—
2020.

m 83.In § 1987.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1987.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the ARB. The
parties should identify in their petitions
for review the legal conclusions or
orders to which they object, or the
objections may be deemed waived. A
petition must be filed within 14 days of
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the date of the decision of the ALJ. The
date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the
ARB. Copies of the petition for review
must be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.

Department of Labor.
* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the date of
the decision of the ALJ, unless a motion
for reconsideration has been filed with
the ALJ in the interim. In such case the
conclusion of the hearing is the date the
motion for reconsideration is denied or
14 days after a new decision is issued.
The ARB’s decision will be served upon
all parties and the Chief Administrative
Law Judge by mail. The decision will
also be served on the Assistant Secretary
and on the Associate Solicitor, Division
of Fair Labor Standards, U.S.
Department of Labor, even if the
Assistant Secretary is not a party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, together with the
compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney and expert
witness fees) reasonably incurred.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
The order will also require the
respondent to submit appropriate
documentation to the Social Security
Administration allocating any back pay
award to the appropriate calendar
quarters. Such order is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the

complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent reasonable attorney fees, not
exceeding $1,000. An order under this
section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).

m 84.In §1987.112, revise paragraph (a)
to read as follows:

§1987.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant
resided on the date of the violation.

* * * * *

PART 1988—PROCEDURES FOR
HANDLING RETALIATION
COMPLAINTS UNDER SECTION 31307
OF THE MOVING AHEAD FOR
PROGRESS IN THE 21ST CENTURY
ACT (MAP-21)

m 85. The authority citation for part
1988 is revised to read as follows:

Authority: 49 U.S.C. 30171; Secretary’s
Order No. 1-2012 (Jan. 18, 2012), 77 FR 3912
(Jan. 25, 2012); Secretary’s Order No. 01—
2020.

m 86.In § 1988.110, revise paragraphs
(a), (c), (d), and (e) to read as follows:

§1988.110 Decision and orders of the
Administrative Review Board.

(a) Any party desiring to seek review,
including judicial review, of a decision
of the ALJ, or a respondent alleging that
the complaint was frivolous or brought
in bad faith who seeks an award of
attorney fees, must file a written
petition for review with the ARB. The
parties should identify in their petitions
for review the legal conclusions or
orders to which they object, or the
objections may be deemed waived. A
petition must be filed within 14 days of
the date of the decision of the ALJ. The
date of the postmark, facsimile
transmittal, or electronic
communication transmittal will be
considered to be the date of filing; if the
petition is filed in person, by hand
delivery or other means, the petition is
considered filed upon receipt. The
petition must be served on all parties
and on the Chief Administrative Law
Judge at the time it is filed with the

ARB. Copies of the petition for review
must be served on the Assistant
Secretary and on the Associate Solicitor,
Division of Fair Labor Standards, U.S.

Department of Labor.
* * * * *

(c) The decision of the ARB will be
issued within 120 days of the
conclusion of the hearing, which will be
deemed to be 14 days after the decision
of the ALJ, unless a motion for
reconsideration has been filed with the
ALJ in the interim. In such case, the
conclusion of the hearing is the date the
motion for reconsideration is ruled
upon or 14 days after a new decision is
issued. The ARB’s decision will be
served upon all parties and the Chief
Administrative Law Judge by mail. The
decision will also be served on the
Assistant Secretary and on the Associate
Solicitor, Division of Fair Labor
Standards, U.S. Department of Labor,
even if the Assistant Secretary is not a
party.

(d) If the ARB concludes that the
respondent has violated the law, the
ARB will issue an order providing relief
to the complainant. The order will
require, where appropriate, affirmative
action to abate the violation;
reinstatement of the complainant to his
or her former position, together with the
compensation (including back pay and
interest), terms, conditions, and
privileges of the complainant’s
employment; and payment of
compensatory damages, including, at
the request of the complainant, the
aggregate amount of all costs and
expenses (including attorney and expert
witness fees) reasonably incurred.
Interest on back pay will be calculated
using the interest rate applicable to
underpayment of taxes under 26 U.S.C.
6621 and will be compounded daily.
The order will also require the
respondent to submit appropriate
documentation to the Social Security
Administration allocating any back pay
award to the appropriate calendar
quarters. Such order is subject to
discretionary review by the Secretary as
provided in Secretary’s Order 01-2020
(or any successor to that order).

(e) If the ARB concludes that the
respondent has not violated the law, the
ARB will issue an order denying the
complaint. If, upon the request of the
respondent, the ARB determines that a
complaint was frivolous or was brought
in bad faith, the ARB may award to the
respondent reasonable attorney fees, not
exceeding $1,000. An order under this
section is subject to discretionary
review by the Secretary as provided in
Secretary’s Order 01-2020 (or any
successor to that order).
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m 87.In § 1988.112, revise paragraph (a)
to read as follows:

§1988.112 Judicial review.

(a) Within 60 days after the issuance
of a final order (including a decision
issued by the Secretary upon his or her
discretionary review) for which judicial
review is available, any person
adversely affected or aggrieved by the
order may file a petition for review of
the order in the United States Court of
Appeals for the circuit in which the
violation allegedly occurred or the
circuit in which the complainant

resided on the date of the violation.
* * * * *

Title 41—Public Contracts and Property
Management

Office of Federal Contract Compliance
Programs

PART 50-203 RULES OF PRACTICE

m 88. The authority citation for part 50—
203 continues to read as follows:

Authority: Sec. 4, 49 Stat. 2038; 41 U.S.C.
38, unless otherwise noted.

m 89.In § 50-203.21, revise paragraph
(d) to read as follows:

§50-203.21 Decisions.

(d) Thereafter, the Administrative
Review Board may issue a decision
ruling upon each exception filed and
including any appropriate wage
determination. Any such decision shall
be published in the Federal Register
after it becomes the final action of the
Department.

PART 60—30 RULES OF PRACTICE
FOR ADMINISTRATIVE PROCEEDINGS
TO ENFORCE EQUAL OPPORTUNITY
UNDER EXECUTIVE ORDER 11246

m 90. The authority citation for part 60—
30 continues to read as follows:

Authority: Executive Order 11246, as
amended, 30 FR 12319, 32 FR 14303, as
amended by E.O. 12086; 29 U.S.C. 793, as
amended, and 38 U.S.C. 4212, as amended.

m 91. Revise § 60-30.29 to read as
follows:

§60-30.29 Record.

After expiration of the time for filing
briefs and exceptions, the
Administrative Review Board, United
States Department of Labor, shall make
a decision, which shall be the
Administrative order, on the basis of the
record. The record shall consist of the
record for recommended decision, the
rulings and recommended decision of
the Administrative Law Judge and the
exceptions and briefs filed subsequent

to the Administrative Law Judge’s
decision.

m 92. Revise §60-30.30 to read as
follows:

§60-30.30 Administrative Order.

After expiration of the time for filing,
the Administrative Review Board,
United States Department of Labor, shall
make a decision which shall be served
on all parties. If the Administrative
Review Board, United States
Department of Labor, concludes that the
defendant has violated the Executive
Order, the equal opportunity clause, or
the regulations, an Administrative Order
shall be issued enjoining the violations,
and requiring the contractor to provide
whatever remedies are appropriate, and
imposing whatever sanctions are
appropriate, or any of the above. In any
event, failure to comply with the
Administrative Order shall result in the
immediate cancellation, termination,
and suspension of the respondent’s
contracts and/or debarment of the
respondent from further contracts.

m 93. Revise §60-30.37 toread as
follows:

§60-30.37 Final Administrative Order.

After expiration of the time for filing
exceptions, the Administrative Review
Board, United States Department of
Labor, shall issue an Administrative
Order which shall be served on all
parties. Unless the Administrative
Review Board, United States
Department of Labor, issues an
Administrative Order within 30 days
after the expiration of the time for filing
exceptions, the Administrative Law
Judge’s recommended decision shall
become a final Administrative Order
which shall become effective on the 31st
day after expiration of the time for filing
exceptions. Except as to specific time
periods required in this subsection, 41
CFR 60-30.30 shall be applicable to this
section.

[FR Doc. 2020-10909 Filed 5—-19-20; 8:45 am]
BILLING CODE 4510-HL-P

DEPARTMENT OF LABOR

Mine Safety and Health Administration

30 CFR Parts 56 and 57
[Docket No. MSHA—-2019-0007]
RIN 1219-AB88

Electronic Detonators; Correction

AGENCY: Mine Safety and Health
Administration, Labor.

ACTION: Direct final rule; correction.

SUMMARY: The Mine Safety and Health
Administration (MSHA) is correcting a
footnote in the preamble of a direct final
rule that appeared in the Federal
Register on January 14, 2020 and that
became effective on March 16, 2020.
The direct final rule revised certain
safety standards for explosives at metal
and nonmetal mines.

DATES: Effective May 20, 2020.
ADDRESSES:

Federal Register Publications: Access
rulemaking documents electronically at
https://www.msha.gov/regulations/
rulemaking or http://
www.regulations.gov [Docket Number:
MSHA-2019-0007].

Email Notification: To subscribe to
receive email notification when MSHA
publishes rulemaking documents in the
Federal Register, go to https://
www.msha.gov/subscriptions.

FOR FURTHER INFORMATION CONTACT:
Roslyn B. Fontaine, Acting Director,
Office of Standards, Regulations, and
Variances, MSHA, at fontaine.roslyn@
dol.gov (email), 202—-693—-9440 (voice),
or 202—693-9441 (fax). These are not
toll-free numbers.

SUPPLEMENTARY INFORMATION: In FR Doc.
2019-28446 appearing on page 2022 in
the Federal Register of Tuesday,
January 14, 2020, the following
correction is made: On page 2023, in the
third column, under II. Background, A.
General Discussion, footnote 1 is
corrected to read:

“MSHA considers detonators fired by
a shock tube and incorporating a pre-
programmed microchip delay rather
than a pyrotechnic one to be non-
electric detonators, not electronic
detonators.”

David G. Zatezalo,

Assistant Secretary of Labor for Mine Safety
and Health Administration.

[FR Doc. 2020-08859 Filed 5-19-20; 8:45 am]
BILLING CODE 4520-43-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 11

[EB Docket No. 04—296; PS Docket No. 15—
94; FRS 16653]

Review of the Emergency Alert System

AGENCY: Federal Communications
Commission.

ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) partially grants a petition
for partial reconsideration of the
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Emergency Alert System (EAS) testing
requirements that apply to Satellite
Digital Audio Radio Service (SDARS)
providers filed by XM Radio Inc. (XM),
as subsequently modified by XM’s
successor in interest, Sirius Satellite
Radio Inc. (Sirius XM), and amends the
EAS testing requirements that apply to
SDARS providers.

DATES: This rule is effective June 19,
2020.

FOR FURTHER INFORMATION CONTACT:
David Munson, Policy and Licensing
Division, Public Safety and Homeland
Security Bureau, at (202) 418-2921, or
by email at David.Munson@fcc.gov. For
additional information concerning the
information collection requirements
contained in this document, send an
email to PRA@fcc.gov or contact Nicole
Ongele, Office of Managing Director,
Performance Evaluation and Records
Management, 202—418-2991, or by
email to PRA@fcc.gov.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order on
Reconsideration (Order) in EB Docket
No. 04-296, PS Docket No. 15-94, FCC
19-57, adopted on June 25, 2019, and
released on June 27, 2019. The full text
of this document is available for
inspection and copying during normal
business hours in the FCC Reference
Center (Room CY-A257), 445 12th
Street SW, Washington, DC 20554. The
full text may also be downloaded at:
www.fcc.gov.
Synopsis

1. In the Order, the Commission
partially grants a petition for partial
reconsideration of the EAS First Report
and Order (First Report and Order) in
EB Docket No. 04-296, 70 FR 71023,
71072 (Nov. 25, 2005), filed by XM (the
“XM Petition’’), which was
subsequently modified by supplemental
filings made by Sirius XM, and adopts
changes to its Part 11 EAS rules
governing test requirements to
harmonize the EAS testing requirements
that apply to SDARS providers with the
testing requirements applied to Direct
Broadcast Satellite (DBS) providers.

I. Background

A. The EAS

2. The EAS is a national public
warning system through which alerts
concerning impending emergencies are
distributed to the public by EAS
Participants. The primary purpose of the
EAS is to provide the President with
“the capability to provide immediate
communications and information to the
general public at the national, state and
local levels during periods of national
emergency.” The EAS also is used by

state and local governments, as well as
the National Weather Service (NWS), to
distribute alerts.

3. The EAS uses a broadcast-based,
hierarchical alert message distribution
architecture to deliver alerts to the
public. Using this system, the originator
of an alert message at the local, state or
national level encodes (or arranges to
have encoded) a message in the EAS
Protocol, a series of numeric codes that
provides basic information about the
alert. When the transmission of an alert
encoded in the EAS Protocol is received
by the EAS equipment of EAS
Participants assigned to monitor the
transmission of the originating
broadcaster, the encoded EAS header
code tones activate the EAS equipment,
which then decodes the numeric codes
in the original alert message, re-encodes
that information, and broadcasts anew
the EAS header code tones, attention
signal and audio message to the public.
This process is repeated as the alert is
rebroadcast to other downstream
monitoring EAS Participants until all
affected EAS Participants have received
the alert and delivered it to the public.
This process of EAS alert distribution
among EAS Participants is often referred
as the “daisy chain” distribution
architecture.

4. To ensure that the EAS system and
EAS Participants’ EAS equipment will
function properly, and that alerts will be
accurately and consistently distributed,
delivered to the public, the EAS rules
contain national, monthly and weekly
testing requirements that apply to
different services, including broadcast,
cable, DBS and SDARS. The EAS
weekly test generally involves EAS
Participant transmission of EAS header
and End of Message (EOM) codes
generated internally within their EAS
equipment. For the EAS monthly test, a
test alert message, composed of EAS
header codes, an attention signal, test
audio script and the EOM code, is
transmitted from key sources identified
in the State EAS Plan, which in turn are
monitored by EAS Participants, who
retransmit the test alert as they would
an actual EAS alert. EAS Participants
are required to determine the cause of
any failure to receive the monthly test
or weekly activation, and make
appropriate entries in their station logs
or facility records.

B. The EAS First Report and Order

5. In the EAS First Report and Order,
the Commission extended EAS
obligations to various digital services,
including SDARS. SDARS, commonly
known as ““satellite radio,” is ““[a]
radiocommunication service in which
audio programming is digitally

transmitted by one or more space
stations directly to fixed, mobile, and/or
portable stations, and which may
involve complementary repeating
terrestrial transmitters, telemetry,
tracking and control facilities.” More
colloquially, SDARS is primarily a
satellite-delivered service in which
digital radio programming is sent
directly from satellites to subscriber
receivers either at a fixed location or in
motion.

6. With respect to testing
requirements, although the Commission
acknowledged that SDARS did not (and
could not) supply local programming
and EAS alerts, it nonetheless imposed
the same testing regime as that applied
to broadcasters, requiring “SDARS
licensees to test their ability to receive
and distribute EAS messages in the
same manner required of other EAS
participants in section 11.61 of our rules
and to keep records of all tests.”
Accordingly, SDARS licensees were
required to adhere to the general
monthly test requirements that apply to
most other EAS Participant services.
With respect to weekly test
requirements, the Commission required
that “SDARS providers must conduct
tests of the EAS Header and EOM codes
at least once a week at random days and
times on all channels.” By contrast, the
Commission adopted less burdensome
testing requirements for DBS providers
on grounds that performing such tests
on all channels simultaneously on an
inherently nationwide platform could
pose technical challenges. More
specifically, whereas SDARS was
required to conduct weekly and
monthly tests on all channels, the
Commission required that DBS
providers need only log receipt of other
EAS Participants’ weekly tests, and that
monthly tests “be performed on 10% of
all channels monthly (excluding local-
into-local channels for which the
monthly transmission tests are passed
through by the DBS provider), with
channels tested varying from month to
month, so that over the course of a given
year, 100% of all channels are tested.”

C. The Petition

7. As originally filed, the XM Petition
requested that the Commission modify
the SDARS EAS test requirements to
more accurately reflect the national
nature of the service. The Petition first
requested that the EAS testing rules for
SDARS be revised to require (i) a yearly
test that would be transmitted on every
channel simultaneously, and (ii) weekly
and monthly tests that would be
distributed on XM’s Instant Traffic,
Weather and Alert channels. XM argued
that requiring weekly and monthly tests
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on all of its channels “will mislead
subscribers to believe that satellite radio
operators transmit state and local EAS
alerts on all channels, when in fact state
and local EAS alerts will only be
transmitted on those XM Instant Traffic,
Weather & Alert channels on which XM
has informed subscribers that it will
offer state and local EAS messages.”

8. On July 31, 2014, Sirius XM
submitted an ex parte letter in which it
indicated that ““[t]he passage of time and
changed circumstances since [XM]
initially filed the [XM Petition] has also
simplified the relief that is needed.”
Specifically, Sirius XM requested that
the Commission modify the testing rules
for SDARS to make them comparable to
those applied to DBS providers. In
justifying this request, Sirius XM
contended that the requirement to carry
weekly and monthly EAS tests on all
Sirius XM channels “has imposed an
excessive, disproportionate, and
unnecessary burden on SiriusXM and
its subscribers.” To that end, Sirius XM
observed that “[u]nlike other
multichannel services such as cable
television, the satellite radio service
rarely has natural breaks in
programming for inserting a test, and
never has uniform breaks that apply to
all of our approximately 150 channels.”
Sirius XM also contended that weekly
testing of its system is “‘unnecessary and
duplicative,” arguing, among other
things, that it is “largely superseded by
FEMA'’s own testing of [Sirius XM’s
EAS encoder/decoder] which is central
to our EAS capabilities,” and achievable
through logging requirements, ‘““as [with]
DBS.”

9. On June 5, 2017, Sirius XM
submitted a Motion of Sirius XM Radio
Inc. for Leave to Supplement Petition
for Reconsideration and Request for
Limited Waiver (the “Sirius XM
Motion”) in which it requested leave to
supplement the XM Petition with the
modified testing relief requested in its
July 2014 ex parte letter. Sirius XM
subsequently submitted a Further
Supplement of Sirius XM Radio Inc. to
Petition for Reconsideration and
Request for Limited Waiver (the
“Further Supplement”) to refine the
relief requested in the Sirius XM
Motion.

10. On November 7, 2018, the Public
Safety and Homeland Security Bureau
(Bureau) released a Public Notice
seeking comment on Sirius XM’s July
2014 ex parte letter, Sirius XM Motion,
Further Supplement and a November
2018 Letter submitted by Sirius XM as
a transmittal letter to incorporate into
the record of this proceeding FEMA
correspondence identifying its official
position regarding which Sirius XM

channels it will permit to be monitored
for federal EAS alerts. One comment
was filed, and one reply comment was
filed (by Sirius XM).

II. Discussion

11. As a threshold matter, the
Commission grants Sirius XM’s motion
for leave to modify the XM Petition as
described in the Sirius XM Motion,
Further Supplement and November
2018 Letter. The Commission observes
that comment was sought on these
filings and that no party raised
objections to the relief requested. The
Commission further observes that
changed circumstances arose during the
pendency of the XM Petition’s review
that fundamentally altered the nature of
the initial relief requested in the XM
Petition. In light of these developments,
the Commission concludes that it is in
the public interest to grant the Sirius
XM Motion and consider the XM
Petition as modified by the above-
identified filings to the extent noted
herein.

12. As described below, the
Commission agrees with Sirius XM that
modifying the EAS testing requirements
for SDARS to make them comparable to
those applied to DBS providers is
consistent with the purpose of the EAS
testing rules and in the public interest,
and amends section 11.61 of the part 11
rules accordingly. Specifically, the
Commission will require SDARS
providers to log receipt of the weekly
test, and to transmit the monthly test on
10% of all of its channels, with
channels tested varying from month to
month, so that over the course of a given
year, 100% of all of its channels are
tested.

13. The Commission finds that
harmonizing SDARS testing
requirements with DBS testing
requirements is appropriate because
these services are technologically
similar. SDARS is similar to DBS in that
they are both satellite-delivered services
in which digital programming is sent
directly from satellites to subscriber
receivers. By virtue of similar network
architectures, both services are
inherently nationwide services. Further,
SDARS and DBS are regulated in a
similar manner. For example, both
SDARS and DBS providers are subject to
similar public interest and other
obligations under Part 25 of the
Commission’s rules.

14. Notwithstanding this similarity, in
the EAS First Report and Order, the
Commission applied dissimilar testing
requirements: It imposed on SDARS
providers the same general monthly and
weekly testing requirements that it
applied to terrestrial EAS Participant

services, while applying modified
testing requirements to DBS. The
Commission concluded that requiring
DBS providers to conduct weekly and
monthly tests on all channels
simultaneously on an inherently
nationwide platform could pose
technical challenges. Accordingly, it
required that DBS providers need only
log receipt of other EAS Participants’
weekly tests, and perform monthly tests
on 10% of all channels such that over
the course of a year, all channels are
tested.

15. Meanwhile, the Commission
required SDARS to conduct weekly and
monthly tests on all channels. The
Commission agrees with Sirius XM that
these testing obligations are more
onerous than those imposed on DBS
(and other services subject to EAS
requirements). Both services provide
programming via satellites over multiple
channels, which requires interrupting
whatever programming is on these
multiple channels to transmit the test.
However, whereas DBS is not required
to transmit weekly tests at all, and can
transmit the monthly test over 10% of
its channels per month, SDARS is
required to transmit weekly tests on all
of its channels every week, and monthly
tests on all of its channels once per
month. In SDARS’s case, there are no
uniform breaks across all channels, such
as a commercial break, that might
unobtrusively accommodate a test.
Moreover, because SDARS is an audio
service, the EAS header code tones,
scripted audio and attention signal (in
the case of a monthly test) are the only
audio SDARS listeners will hear during
the test. The Commission concluded in
the EAS First Report and Order that the
testing requirements adopted for DBS
were ‘‘no more onerous to DBS
providers than those required of any
other EAS participant.” On their face,
the disparity in the testing requirements
imposed upon DBS as compared to
SDARS—two similarly situated
services—confirm that the same cannot
be said with respect to SDARS.

16. Nor is the purpose of EAS testing
undermined by harmonizing the SDARS
testing requirements with the DBS
testing requirements. In the EAS First
Report and Order, the Commission
stated that the “EAS testing regime is
designed to test not only the EAS
participant’s ability to receive the
message from the source it monitors, but
also the ability of the participant to
disseminate an alert to its entire
audience.” This purpose will continue
to be fully realized by applying the
weekly and monthly DBS testing
requirements to SDARS providers,
because the weekly logging requirement
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should identify alerts not received, and
the monthly requirements will ensure
that, on a rolling basis, over a one year
period, all Sirius XM’s channels are able
to disseminate the alert to its listeners.
Moreover, as Sirius XM points out,
because Sirius XM serves as a PEP
source for national EAS alerts, FEMA
already tests Sirius XM’s EAS
equipment “on a regular basis through
remote polling . . . without even
notifying SiriusXM of the testing—
unless a problem is discovered—and
without any disruption to [Sirius XM’s]
customers.”

II1. Procedural Matters

A. Accessible Formats

17. To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an email to fcc504@
fec.gov or call the Consumer Sirius XM
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (TTY).

B. Paperwork Reduction Act Analysis

18. This document contains modified
information collection requirements
subject to the Paperwork Reduction Act
of 1995 (PRA), Public Law 104-13.
These modified requirements were
submitted to the Office of Management
and Budget (OMB) for review under
Section 3507(d) of the PRA. OMB, the
general public, and other Federal
agencies were invited to comment on
the new or modified information
collection requirements contained in
this proceeding. OMB approved the
modified information collection
requirements on December 26, 2019,
and the Commission published a notice
in the Federal Register announcing
such OMB approval on February 6,
2020, published at 85 FR 6951, February
6, 2020. In addition, the Commission
notes that pursuant to the Small
Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4), an Initial Regulatory
Flexibility Analysis (IRFA) was
incorporated in the Notice of Proposed
Rulemaking (NPRM), adopted in August
2004, which sought specific comment
on how the Commission might further
reduce the information collection
burden for small business concerns with
fewer than 25 employees.

19. In this present document, the
Commission has assessed the effects of
the information collection associated
with the modified reporting requirement
set forth in the Order, and finds that
because this information collection
involves a decrease in testing burdens
that should more than offset the
increase in logging burdens, the net

burden of information collection should
be reduced and therefore should not
pose a substantial burden for businesses
with fewer than 25 employees.

C. Congressional Review Act

20. The Commission has determined,
and the Administrator of the Office of
Information and Regulatory Affairs,
Office of Management and Budget,
concurs that this rule is ‘“non-major”
under the Congressional Review Act, 5
U.S.C. 804(2). The Commission will
send a copy of this Order on
Reconsideration to Congress and the
Government Accountability Office
pursuant to 5 U.S.C. 801(a)(1)(A).

D. Supplemental Final Regulatory
Flexibility Analysis

21. As required by the Regulatory
Flexibility Act of 1980, as amended
(RFA), an Initial Regulatory Flexibility
Analysis (IRFA) was incorporated in the
Notice of Proposed Rulemaking
(NPRM), in EB Docket No. 04—296, 69
FR 52843 (Aug. 30, 2004). The
Commission sought written public
comment on the proposals in the NPRM,
including comments on the IRFA. No
comments were filed addressing the
IRFA. The Commission included a Final
Regulatory Flexibility Analysis (FRFA)
in Appendix D of the EAS First Report
and Order in this proceeding. This
Supplemental Final Regulatory
Flexibility Analysis (Supplemental
FRFA) supplements the FRFA to reflect
the actions taken in this Order and
conforms to the RFA.

1. Need for, and Objective of, the Order
on Reconsideration

22. In the EAS First Report and Order,
the Commission extended EAS
obligations to digital television and
radio, digital cable, and satellite
television and radio services. Among
other things, the Commission extended
EAS obligations to SDARS providers. A
petition for partial reconsideration of
the EAS First Report and Order was
filed and subsequently modified by
Sirius XM, the sole provider of SDARS
in the United States.

23. The Commission grants on
reconsideration, to the extent described
herein, Sirius XM’s petition for partial
reconsideration of the EAS First Report
and Order by revising the EAS testing
requirements for SDARS providers to
make them symmetrical to applied to
DBS providers.

2. Summary of Significant Issues Raised
by Public Comments in Response to the
IRFA

24. There were no comments filed
that specifically addressed the proposed

rules and policies presented in the
IRFA.

3. Response to Comments by the Chief
Counsel for Advocacy of the Small
Business Administration

25. Pursuant to the Small Business
Jobs Act of 2010, which amended the
RFA, the Commission is required to
respond to any comments filed by the
Chief Counsel for Advocacy of the Small
Business Administration (SBA), and to
provide a detailed statement of any
change made to the proposed rules as a
result of those comments.

26. The Chief Counsel did not file any
comments in response to the proposed
rules in this proceeding.

4. Description and Estimate of the
Number of Small Entities to Which
Rules Will Apply

27. The RFA directs agencies to
provide a description of and, where
feasible, an estimate of the number of
small entities that may be affected by
the rules adopted herein. The RFA
generally defines the term “small
entity”” as having the same meaning as
the terms “small business,” “small
organization,” and ‘““small governmental
jurisdiction.” In addition, the term
“small business” has the same meaning
as the term ““small business concern”
under the Small Business Act. A “small
business concern” is one which: (1) Is
independently owned and operated; (2)
is not dominant in its field of operation;
and (3) satisfies any additional criteria
established by the SBA.

28. As noted above, a FRFA was
incorporated into the EAS First Report
and Order. In that analysis, the
Commission described in detail the
small entities that might be significantly
affected by the rules adopted in the EAS
First Report and Order. This
Supplemental FRFA reflects updated
information, where applicable, for the
descriptions and estimates of the
number of small entities in the previous
FRFA in this proceeding.

29. Small Businesses, Small
Organizations, Small Governmental
Jurisdictions. The Commission’s actions,
over time, may affect small entities that
are not easily categorized at present.
The Commission therefore describes
here, at the outset, three broad groups of
small entities that could be directly
affected herein. First, while there are
industry specific size standards for
small businesses that are used in the
regulatory flexibility analysis, according
to data from the SBA’s Office of
Advocacy, in general a small business is
an independent business having fewer
than 500 employees. These types of
small businesses represent 99.9% of all
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businesses in the United States which
translates to 28.8 million businesses.

30. Next, the type of small entity
described as a “small organization” is
generally “‘any not-for-profit enterprise
which is independently owned and
operated and is not dominant in its
field.” Nationwide, as of August 2016,
there were approximately 356,494 small
organizations based on registration and
tax data filed by nonprofits with the
Internal Revenue Service (IRS).

31. Finally, the small entity described
as a “small governmental jurisdiction”
is defined generally as “governments of
cities, counties, towns, townships,
villages, school districts, or special
districts, with a population of less than
fifty thousand.” U.S. Census Bureau
data from the 2012 Census of
Governments indicate that there were
90,056 local governmental jurisdictions
consisting of general purpose
governments and special purpose
governments in the United States. Of
this number there were 37, 132 General
purpose governments (county,
municipal and town or township) with
populations of less than 50,000 and
12,184 Special purpose governments
(independent school districts and
special districts) with populations of
less than 50,000. The 2012 U.S. Census
Bureau data for most types of
governments in the local government
category show that the majority of these
governments have populations of less
than 50,000. Based on this data the
Commission estimates that at least
49,316 local government jurisdictions
fall in the category of ““small
governmental jurisdictions.”

32. Television Broadcasting. This
Economic Census category ‘‘comprises
establishments primarily engaged in
broadcasting images together with
sound.” These establishments operate
television broadcast studios and
facilities for the programming and
transmission of programs to the public.
These establishments also produce or
transmit visual programming to
affiliated broadcast television stations,
which in turn broadcast the programs to
the public on a predetermined schedule.
Programming may originate in their own
studio, from an affiliated network, or
from external sources. The SBA has
created the following small business
size standard for such businesses: Those
having $38.5 million or less in annual
receipts. The 2012 Economic Census
reports that 751 firms in this category
operated in that year. Of that number,
656 had annual receipts of $25,000,000
or less, 25 had annual receipts between
$25,000,000 and $49,999,999 and 70
had annual receipts of $50,000,000 or
more. Based on this data the

Commission therefore estimates that the
majority of commercial television
broadcasters are small entities under the
applicable SBA size standard.

33. The Commission has estimated
the number of licensed commercial
television stations to be 1,377. Of this
total, 1,258 stations (or about 91%) had
revenues of $38.5 million or less,
according to Commission staff review of
the BIA Kelsey Inc. Media Access Pro
Television Database (BIA) on November
16, 2017, and therefore these licensees
qualify as small entities under the SBA
definition. In addition, the Commission
has estimated the number of licensed
noncommercial educational television
stations to be 384. Notwithstanding, the
Commission does not compile and
otherwise does not have access to
information on the revenue of NCE
stations that would permit it to
determine how many such stations
would qualify as small entities. There
are also 2,300 low power television
stations, including Class A stations
(LPTV) and 3,681 TV translator stations.
Given the nature of these services, the
Commission will presume that all of
these entities qualify as small entities
under the above SBA small business
size standard.

34, The Commission notes, however,
that in assessing whether a business
concern qualifies as “small” under the
above definition, business (control)
affiliations must be included. The
Commission’s estimate, therefore likely
overstates the number of small entities
that might be affected by the
Commission’s action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. In addition,
another element of the definition of
“small business” requires that an entity
not be dominant in its field of operation.
The Commission is unable at this time
to define or quantify the criteria that
would establish whether a specific
television broadcast station is dominant
in its field of operation. Accordingly,
the estimate of small businesses to
which rules may apply does not exclude
any television station from the
definition of a small business on this
basis and is therefore possibly over-
inclusive. Also, as noted above, an
additional element of the definition of
“small business” is that the entity must
be independently owned and operated.
The Commission notes that it is difficult
at times to assess these criteria in the
context of media entities and its
estimates of small businesses to which
they apply may be over-inclusive to this
extent.

35. Radio Stations. This Economic
Census category ‘“‘comprises

establishments primarily engaged in
broadcasting aural programs by radio to
the public. Programming may originate
in their own studio, from an affiliated
network, or from external sources.” The
SBA has established a small business
size standard for this category as firms
having $38.5 million or less in annual
receipts. Economic Census data for 2012
show that 2,849 radio station firms
operated during that year. Of that
number, 2,806 firms operated with
annual receipts of less than $25 million
per year, 17 with annual receipts
between $25 million and $49,999,999
million and 26 with annual receipts of
$50 million or more. Therefore, based
on the SBA’s size standard the majority
of such entities are small entities.

36. According to Commission staff
review of the BIA/Kelsey, LLC’s Media
Access Pro Radio Database as of January
2018, about 11,261 (or about 99.9%) of
11,383 commercial radio stations had
revenues of $38.5 million or less and
thus qualify as small entities under the
SBA definition. The Commission has
estimated the number of licensed
commercial AM radio stations to be
4,633 stations and the number of
commercial FM radio stations to be
6,738, for a total number of 11,371. The
Commission notes that it has also
estimated the number of licensed
noncommercial (NCE) FM radio stations
to be 4,128. Nevertheless, the
Commission does not compile and
otherwise does not have access to
information on the revenue of NCE
stations that would permit it to
determine how many such stations
would qualify as small entities.

37. The Commission also notes that in
assessing whether a business entity
qualifies as small under the above
definition, business control affiliations
must be included. The Commission’s
estimate therefore likely overstates the
number of small entities that might be
affected by its action, because the
revenue figure on which it is based does
not include or aggregate revenues from
affiliated companies. In addition, to be
determined a “small business,” an
entity may not be dominant in its field
of operation. The Commission further
notes, that it is difficult at times to
assess these criteria in the context of
media entities, and the estimate of small
businesses to which these rules may
apply does not exclude any radio station
from the definition of a small business
on these basis, thus the Commission’s
estimate of small businesses may
therefore be over-inclusive. Also, as
noted above, an additional element of
the definition of ““small business” is that
the entity must be independently owned
and operated. The Commission notes
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that it is difficult at times to assess these
criteria in the context of media entities
and the estimates of small businesses to
which they apply may be over-inclusive
to this extent.

38. Cable Companies and Systems
(Rate Regulation). The Commission has
developed its own small business size
standards for the purpose of cable rate
regulation. Under the Commission’s
rules, a ““small cable company” is one
serving 400,000 or fewer subscribers
nationwide. Industry data indicate that
there are currently 4,600 active cable
systems in the United States. Of this
total, all but nine cable operators
nationwide are small under the 400,000-
subscriber size standard. In addition,
under the Commission’s rate regulation
rules, a “small system” is a cable system
serving 15,000 or fewer subscribers.
Current Commission records show 4,600
cable systems nationwide. Of this total,
3,900 cable systems have fewer than
15,000 subscribers, and 700 systems
have 15,000 or more subscribers, based
on the same records. Thus, under this
standard as well, the Commission
estimates that most cable systems are
small entities.

39. Cable System Operators (Telecom
Act Standard). The Communications
Act of 1934, as amended also contains
a size standard for small cable system
operators, which is “a cable operator
that, directly or through an affiliate,
serves in the aggregate fewer than one
percent of all subscribers in the United
States and is not affiliated with any
entity or entities whose gross annual
revenues in the aggregate exceed
$250,000,000.” There are approximately
52,403,705 cable video subscribers in
the United States today. Accordingly, an
operator serving fewer than 524,037
subscribers shall be deemed a small
operator if its annual revenues, when
combined with the total annual
revenues of all its affiliates, do not
exceed $250 million in the aggregate.
Based on available data, the
Commission finds that all but nine
incumbent cable operators are small
entities under this size standard. The
Commission notes that it neither
requests nor collects information on
whether cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million.
Although it seems certain that some of
these cable system operators are
affiliated with entities whose gross
annual revenues exceed $250 million,
the Commission is unable at this time to
estimate with greater precision the
number of cable system operators that
would qualify as small cable operators
under the definition in the
Communications Act.

40. Broadband Radio Service and
Educational Broadband Service.
Broadband Radio Service systems,
previously referred to as Multipoint
Distribution Service (MDS) and
Multichannel Multipoint Distribution
Service (MMDS) systems, and “wireless
cable,” transmit video programming to
subscribers and provide two-way high-
speed data operations using the
microwave frequencies of the
Broadband Radio Service (BRS) and
Educational Broadband Service (EBS)
(previously referred to as the
Instructional Television Fixed Service
(ITFS)).

41. BRS—In connection with the 1996
BRS auction, the Commission
established a small business size
standard as an entity that had annual
average gross revenues of no more than
$40 million in the previous three
calendar years. The BRS auctions
resulted in 67 successful bidders
obtaining licensing opportunities for
493 Basic Trading Areas (BTAs). Of the
67 auction winners, 61 met the
definition of a small business. BRS also
includes licensees of stations authorized
prior to the auction. At this time, the
Commission estimates that of the 61
small business BRS auction winners, 48
remain small business licensees. In
addition to the 48 small businesses that
hold BTA authorizations, there are
approximately 86 incumbent BRS
licensees that are considered small
entities (18 incumbent BRS licensees do
not meet the small business size
standard). After adding the number of
small business auction licensees to the
number of incumbent licensees not
already counted, there are currently
approximately 133 BRS licensees that
are defined as small businesses under
either the SBA or the Commission’s
rules.

42.In 2009, the Commission
conducted Auction 86, the sale of 78
licenses in the BRS areas. The
Commission offered three levels of
bidding credits: (i) A bidder with
attributed average annual gross revenues
that exceed $15 million and do not
exceed $40 million for the preceding
three years (small business) received a
15% discount on its winning bid; (ii) a
bidder with attributed average annual
gross revenues that exceed $3 million
and do not exceed $15 million for the
preceding three years (very small
business) received a 25% discount on
its winning bid; and (iii) a bidder with
attributed average annual gross revenues
that do not exceed $3 million for the
preceding three years (entrepreneur)
received a 35% discount on its winning
bid. Auction 86 concluded in 2009 with
the sale of 61 licenses. Of the ten

winning bidders, two bidders that
claimed small business status won 4
licenses; one bidder that claimed very
small business status won three
licenses; and two bidders that claimed
entrepreneur status won six licenses.

43. EBS—Educational Broadband
Service has been included within the
broad economic census category and
SBA size standard for Wired
Telecommunications Carriers since
2007. Wired Telecommunications
Carriers are comprised of establishments
primarily engaged in operating and/or
providing access to transmission
facilities and infrastructure that they
own and/or lease for the transmission of
voice, data, text, sound, and video using
wired telecommunications networks.
Transmission facilities may be based on
a single technology or a combination of
technologies.” The SBA’s small
business size standard for this category
is all such firms having 1,500 or fewer
employees. U.S. Census Bureau data for
2012 show that there were 3,117 firms
that operated that year. Of this total,
3,083 operated with fewer than 1,000
employees. Thus, under this size
standard, the majority of firms in this
industry can be considered small. In
addition to Census data, the
Commission’s Universal Licensing
System indicates that as of October
2014, there are 2,206 active EBS
licenses. The Commission estimates that
of these 2,206 licenses, the majority are
held by non-profit educational
institutions and school districts, which
are by statute defined as small
businesses.

44. Wireless Carriers and Service
Providers. Neither the SBA nor the
Commission has developed a size
standard specifically applicable to
Wireless Carriers and Service Providers.
The closest applicable SBA category and
size standard is for Wireless
Telecommunications Carriers (except
Satellite), which is an entity employing
no more than 1,500 persons. For this
industry, U.S. Census Bureau data for
2012 show that there were 967 firms
that operated for the entire year. Of this
total, 955 firms had employment of 999
or fewer employees and 12 had
employment of 1000 employees or
more. Thus, under this category and the
associated size standard, the
Commission estimates that the majority
of Wireless Carriers and Service
Providers are small entities.

45. According to internally developed
Commission data for all classes of
Wireless Service Providers, there are
970 carriers that reported they were
engaged in the provision of wireless
services. Of this total, an estimated 815
have 1,500 or fewer employees, and 155
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have more than 1,500 employees. Thus,
using available data, the Commission
estimates that the majority of Wireless
Carriers and Service Providers can be
considered small.

46. Broadband Personal
Communications Service. The
broadband personal communications
services (PCS) spectrum is divided into
six frequency blocks designated A
through F, and the Commission has held
auctions for each block. The
Commission initially defined a “small
business” for C- and F-Block licenses as
an entity that has average gross revenues
of $40 million or less in the three
previous calendar years. For F-Block
licenses, an additional small business
size standard for “very small business”
was added and is defined as an entity
that, together with its affiliates, has
average gross revenues of not more than
$15 million for the preceding three
calendar years. These small business
size standards, in the context of
broadband PCS auctions, have been
approved by the SBA. No small
businesses within the SBA-approved
small business size standards bid
successfully for licenses in Blocks A
and B. There were 90 winning bidders
that claimed small business status in the
first two C-Block auctions. A total of 93
bidders that claimed small business
status won approximately 40% of the
1,479 licenses in the first auction for the
D, E, and F Blocks. On April 15, 1999,
the Commission completed the
reauction of 347 C-, D-, E-, and F-Block
licenses in Auction No. 22. Of the 57
winning bidders in that auction, 48
claimed small business status and won
277 licenses.

47. On January 26, 2001, the
Commission completed the auction of
422 C and F Block Broadband PCS
licenses in Auction No. 35. Of the 35
winning bidders in that auction, 29
claimed small business status.
Subsequent events concerning Auction
35, including judicial and agency
determinations, resulted in a total of 163
C and F Block licenses being available
for grant. On February 15, 2005, the
Commission completed an auction of
242 C-, D-, E-, and F-Block licenses in
Auction No. 58. Of the 24 winning
bidders in that auction, 16 claimed
small business status and won 156
licenses. On May 21, 2007, the
Commission completed an auction of 33
licenses in the A, C, and F Blocks in
Auction No. 71. Of the 12 winning
bidders in that auction, five claimed
small business status and won 18
licenses. On August 20, 2008, the
Commission completed the auction of
20 C-, D-, E-, and F-Block Broadband
PCS licenses in Auction No. 78. Of the

eight winning bidders for Broadband
PCS licenses in that auction, six claimed
small business status and won 14
licenses.

48. Incumbent Local Exchange
Carriers (LECs). Neither the Commission
nor the SBA has developed a small
business size standard specifically for
incumbent local exchange services. The
closest applicable NAICS Code category
is Wired Telecommunications Carriers.
Under the applicable SBA size standard,
such a business is small if it has 1,500
or fewer employees. U.S. Census Bureau
data for 2012 indicate that 3,117 firms
operated the entire year. Of this total,
3,083 operated with fewer than 1,000
employees. Consequently, the
Commission estimates that most
providers of incumbent local exchange
service are small businesses that may be
affected by the Commission’s actions.
According to Commission data, one
thousand three hundred and seven
(1,307) Incumbent Local Exchange
Carriers reported that they were
incumbent local exchange service
providers. Of this total, an estimated
1,006 have 1,500 or fewer employees.
Thus using the SBA’s size standard the
majority of incumbent LECs can be
considered small entities.

49. Competitive Local Exchange
Carriers (Competitive LECs).
Competitive Access Providers (CAPs),
Shared-Tenant Service Providers, and
Other Local Service Providers. Neither
the Commission nor the SBA has
developed a small business size
standard specifically for these service
providers. The appropriate NAICS Code
category is Wired Telecommunications
Carriers and under that size standard,
such a business is small if it has 1,500
or fewer employees. U.S. Census Bureau
data for 2012 indicate that 3,117 firms
operated during that year. Of that
number, 3,083 operated with fewer than
1,000 employees. Based on these data,
the Commission concludes that the
majority of Competitive LECS, CAPs,
Shared-Tenant Service Providers, and
Other Local Service Providers, are small
entities. According to Commission data,
1,442 carriers reported that they were
engaged in the provision of either
competitive local exchange services or
competitive access provider services. Of
these 1,442 carriers, an estimated 1,256
have 1,500 or fewer employees. In
addition, 17 carriers have reported that
they are Shared-Tenant Service
Providers, and all 17 are estimated to
have 1,500 or fewer employees. Also, 72
carriers have reported that they are
Other Local Service Providers. Of this
total, 70 have 1,500 or fewer employees.
Consequently, based on internally
researched FCC data, the Commission

estimates that most providers of
competitive local exchange service,
competitive access providers, Shared-
Tenant Service Providers, and Other
Local Service Providers are small
entities.

50. Satellite Telecommunications.
This category comprises firms
“primarily engaged in providing
telecommunications services to other
establishments in the
telecommunications and broadcasting
industries by forwarding and receiving
communications signals via a system of
satellites or reselling satellite
telecommunications.” Satellite
telecommunications service providers
include satellite and earth station
operators. The category has a small
business size standard of $32.5 million
or less in average annual receipts, under
SBA rules. For this category, U.S.
Census Bureau data for 2012 show that
there were a total of 333 firms that
operated for the entire year. Of this
total, 299 firms had annual receipts of
less than $25 million. Consequently, the
Commission estimates that the majority
of satellite telecommunications
providers are small entities.

51. All Other Telecommunications.
The “All Other Telecommunications”
category is comprised of establishments
primarily engaged in providing
specialized telecommunications
services, such as satellite tracking,
communications telemetry, and radar
station operation. This industry also
includes establishments primarily
engaged in providing satellite terminal
stations and associated facilities
connected with one or more terrestrial
systems and capable of transmitting
telecommunications to, and receiving
telecommunications from, satellite
systems. Establishments providing
internet services or voice over internet
protocol (VoIP) services via client-
supplied telecommunications
connections are also included in this
industry. The SBA has developed a
small business size standard for All
Other Telecommunications, which
consists of all such firms with annual
receipts of $32.5 million or less. For this
category, U.S. Census Bureau data for
2012 shows that there were 1,442 firms
that operated for the entire year. Of
those firms, a total of 1,400 had annual
receipts less than $25 million and 42
firms had annual receipts of $25 million
to $49,999,999. Thus, the Commission
estimates that the majority of “All Other
Telecommunications” firms potentially
affected by the Commission’s action can
be considered small.
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5. Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements for Small Entities

52. The reporting, recordkeeping, and
other compliance requirements resulting
from the EAS First Report and Order as
described in the previous FRFA in this
proceeding are hereby incorporated by
reference. The actions the Commission
takes in the Order modify the SDARS
testing requirements to make them
symmetrical to the DBS testing
requirements, and do not otherwise
amend or revise the requirements
adopted in the EAS First Report and
Order. More specifically, SDARS
providers will be required to log receipt
of the weekly test (which represents a
new reporting requirement for SDARS
providers), and to transmit the monthly
test on 10% of all of its channels, with
channels tested varying from month to
month, so that over the course of a given
year, 100% of all of their channels are
tested.

6. Steps Taken To Minimize the
Significant Economic Impact on Small
Entities, and Significant Alternatives
Considered

53. The RFA requires an agency to
describe any significant alternatives that
it has considered in developing its
approach, which may include the
following four alternatives (among
others): ““(1) the establishment of
differing compliance or reporting
requirements or timetables that take into
account the resources available to small
entities; (2) the clarification,
consolidation, or simplification of
compliance or reporting requirements
under the rule for small entities; (3) the
use of performance, rather than design,
standards; and (4) and exemption from
coverage of the rule, or any part thereof,
for small entities.”

54. In granting partial reconsideration
of the EAS First Report and Order, the
Commission opted to modify the current
SDARS testing requirements and make
them symmetrical to the DBS testing
requirements based on its finding that
SDARS and DBS services are similarly
situated. Notwithstanding their
similarity and the similar challenges the
two services faced in conducting weekly
and monthly tests on all channels
simultaneously, in the EAS First Report
and Order, the Commission applied the
same general monthly and weekly
testing requirements to SDARS
providers that it applied to terrestrial
EAS Participant services, while
applying modified testing requirements
to DBS providers. The Commission’s
action to harmonize the SDARS testing
requirements with the DBS testing

requirements on reconsideration should
significantly reduce the economic
impact for SDARS providers associated
with compliance with the general
monthly and weekly testing
requirements adopted in the EAS First
Report and Order. The modified weekly
test requirement for SDARS of
substituting logging of receipt of a
weekly test for conducting the weekly
test, represents a reduced burden, as
EAS equipment automatically records
when weekly tests are received. Further,
not having to transmit the EAS header
codes and EOM on all channels
randomly once per week relieves the
SDARS provider from having to
coordinate and administer such testing.

7. Report to Congress

55. The Commission will send a copy
of the Order, including this
Supplemental FRFA, in a report to
Congress pursuant to the Congressional
Review Act. In addition, the
Commission will send a copy of the
Order, including this Supplemental
FRFA, to the Chief Gounsel for
Advocacy of the SBA. A copy of the
Order and Supplemental FRFA (or
summaries thereof) will also be
published in the Federal Register.

E. People With Disabilities

56. To request materials in accessible
formats for people with disabilities
(braille, large print, electronic files,
audio format), send an email to fcc504@
fee.gov or call the Consumer &
Governmental Affairs Bureau at 202—
418-0530 (voice), 202—418-0432 (tty).

IV. Ordering Clauses

57. Accordingly, it is ordered that
pursuant to sections 1, 2, 4(i), 4(o), 301,
303(r), 303(v), 307, 309, 335, 403, 405,
and 706 of the Communications Act of
1934, as amended, 47 U.S.C. 151, 152,
154(i) and (o), 301, 303(r), 303(v), 307,
309, 335, 403, 405, and 606, and section
1.429 of the Commission’s rules, 47 CFR
1.429, the Petition for Partial
Reconsideration and Clarification of
Sirius XM Radio Inc., as modified by the
Motion of Sirius XM Radio Inc. for
Leave to Supplement Petition for
Reconsideration and Request for
Limited Waiver are granted to the extent
set forth herein;

58. It is further ordered that pursuant
to section 1.429(d) of the Commission’s
rules, 47 CFR 1.429(d), Sirius XM Radio
Inc.’s request for leave to supplement its
pending petition for reconsideration set
forth in the Motion of Sirius XM Radio
Inc. for Leave to Supplement Petition
for Reconsideration and Request for
Limited Waiver is granted to the extent
set forth herein;

59. It is further ordered that pursuant
to section 1.429(d) of the Commission’s
rules, 47 CFR 1.429(d), the Further
Supplement of Sirius XM Radio Inc. to
Petition for Reconsideration and
Request for Limited Waiver is dismissed
to the extent set forth herein;

60. It is further ordered that Part 11
of the Commission’s rules, 47 CFR part
11, is amended as set forth herein, and
such rule amendments shall be effective
thirty (30) days after publication of the
rule amendments in the Federal
Register, except to the extent they
contain information collections subject
to PRA review. Rule amendments that
contain information collections subject
to PRA review shall become effective
upon the effective date announced
when the Commission publishes a
notice in the Federal Register
announcing such OMB approval and the
effective date.

61. It is further ordered that the
Commission’s Consumer and
Governmental Affairs Bureau, Reference
Information Center, shall send a copy of
this Report and Order, including the
Final Regulatory Flexibility Analysis, to
the Chief Counsel for Advocacy of the
Small Business Administration.

List of Subjects in 47 CFR Part 11

Radio, Television.

Federal Communications Commission.
Cecilia Sigmund,
Federal Register Liaison Officer.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications
Commission amends 47 CFR part 11 as
follows:

PART 11—EMERGENCY ALERT
SYSTEM (EAS)

m 1. The authority citation for part 11
continues to read as follows:

Authority: 47 U.S.C. 151, 154(i) and (o),
303(r), 544(g) and 606.

m 2. Amend § 11.61 by:

m a. Adding paragraph (a)(1)(iii);

m b. Removing paragraph (a)(2)(i)(D);

and

m c. Revising paragraph (a)(2)(ii).
The addition and revision read as

follows:

§11.61 Tests of EAS procedures.

(a) * *x %

(1) * % %

(iii) SDARS providers must comply
with this section by monitoring a state
or local primary source to participate in
testing. Tests should be performed on
10% of all channels monthly, with
channels tested varying from month to
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month, so that over the course of a given commercial educational FM stations, log receipt, as specified in § 11.35(a) and
year, 100% of all channels are tested. analog and digital LPFM stations, and 11.54(a)(3).
(2) * * = analog and digital LPTV stations are not  * ok x

(ii) DBS providers, SDARS providers,

ov required to transmit this test but must [FR Doc. 2020-08250 Filed 5-19-20; 8:45 am]
analog and digital class D non-
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This section of the FEDERAL REGISTER
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issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
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DEPARTMENT OF ENERGY

10 CFR Part 430
[EERE-2020-BT-STD-0006]
RIN 1904-AD87

Energy Conservation Program: Energy
Conservation Standards for External
Power Supplies

AGENCY: Office of Energy Efficiency and
Renewable Energy, Department of
Energy.

ACTION: Request for information.

SUMMARY: The U.S. Department of
Energy (“DOE”) is initiating an effort to
determine whether to amend the current
energy conservation standards for
External Power Supplies (“EPS”’). Under
the Energy Policy and Conservation Act,
as amended, DOE must review these
standards at least once every six years
and publish either propose new
standards for EPSs or a notice of
determination that the existing
standards do not need to be amended.
This request for information (“RFI”’)
solicits information from the public to
help DOE determine whether amended
standards for EPSs would result in
significant energy savings and whether
such standards would be
technologically feasible and
economically justified. As part of this
RFI, DOE seeks comment on whether
there have been sufficient technological
or market changes since the most recent
standards update that may justify a new
rulemaking to consider more stringent
standards. Specifically, DOE seeks data
and information that could enable the
agency to determine whether DOE
should propose a “no new standard”
determination because a more stringent
standard: would not result in a
significant savings of energy; is not
technologically feasible; is not
economically justified; or any
combination of the foregoing. DOE
welcomes written comments from the
public on any subject within the scope
of this document (including those topics
not specifically raised), as well as the

submission of data and other relevant
information.

DATES: Written comments and
information will be accepted on or
before July 6, 2020.

ADDRESSES: Interested persons are
encouraged to submit comments using
the Federal eRulemaking Portal at
http://www.regulations.gov. Follow the
instructions for submitting comments.
Alternatively, interested persons may
submit comments, identified by docket
number EERE-2020-BT-STD-0006, by
any of the following methods:

1. Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

2. Email: to EPS2020STD006@
ee.doe.gov Include the docket number
EERE-2020-BT-STD-0006 in the
subject line of the message.

3. Postal Mail: Appliance and
Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, Mailstop EE-5B,
1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 287-1445. If possible,
please submit all items on a compact
disc (““CD”’), in which case it is not
necessary to include printed copies.

4. Hand Delivery/Courier: Appliance
and Equipment Standards Program, U.S.
Department of Energy, Building
Technologies Office, 950 L’Enfant Plaza
SW, 6th Floor, Washington, DC 20024.
Phone: (202) 287-1445. If possible,
please submit all items on a CD, in
which case it is not necessary to include
printed copies.

No telefacsimilies (faxes) will be
accepted. For detailed instructions on
submitting comments and additional
information on the rulemaking process,
see section III of this document.

Docket: The docket for this activity,
which includes Federal Register
notices, comments, and other
supporting documents/materials, is
available for review at http://
www.regulations.gov. All documents in
the docket are listed in the http://
www.regulations.gov index. However,
some documents listed in the index,
such as those containing information
that is exempt from public disclosure,
may not be publicly available.

The docket web page can be found at
http://www.regulations.gov/
#!docketDetail;D=EERE-2020-BT-STD-
0006. The docket web page contains
instructions on how to access all

documents, including public comments,
in the docket. See section III for
information on how to submit
comments through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Mr. Jeremy Dommu, U.S. Department
of Energy, Office of Energy Efficiency
and Renewable Energy, Building
Technologies Office, EE-5B, 1000
Independence Avenue SW, Washington,
DC, 20585-0121. Telephone: (202) 586—
9870. Email:
ApplianceStandardsQuestions@
EE.Doe.Gov.

Mr. Michael Kido, U.S. Department of
Energy, Office of the General Counsel,
GC-33, 1000 Independence Avenue SW,
Washington, DC 20585-0121.
Telephone: (202) 586—8145. Email:
Michael Kido@hq.doe.gov

For further information on how to
submit a comment, or review other
public comments and the docket contact
the Appliance and Equipment
Standards Program staff at (202) 586—
6636 or by email:
ApplianceStandardsQuestions@
ee.doe.gov
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I. Introduction

A. Authority and Background

The Energy Policy and Conservation
Act, as amended (“EPCA”),! authorizes
DOE to regulate the energy efficiency of
a number of consumer products and
certain industrial equipment. (42 U.S.C.
6291-6317) Title III, Part B 2 of EPCA
established the Energy Conservation
Program for Consumer Products Other
Than Automobiles. These products
include external power supplies
(“EPSs”), the subject of this document.
See 42 U.S.C. 6295(u) EPCA, as
amended by the Energy Independence
and Security Act of 2007, Public Law
110-140 (“EISA”), also defined a subset
of EPSs, called Class A EPSs—devices
that are ““able to convert to only 1 AC
or DC output voltage at a time”” and
have ‘“nameplate output power that is
less than or equal to 250 watts” among
other characteristics.3 (42 U.S.C.
6291(36)(C)(i)) These devices are also,
by definition, (1) designed to convert
line voltage AC input into lower voltage
AC or DC output, (2) sold with (or
intended to be used with) a separate
end-use product that constitutes the
primary load, (3) contained in a separate
physical enclosure from the end-use
product, and (4) connected to the end-
use product via a removable or hard-
wired male/female electrical
connection, cable, cord or other wiring.
See 42 U.S.C. 6291(36)(C)(i). EPCA
prescribed energy conservation
standards for Class A EPSs (hereafter
referred to as the “Level IV standards,”
the nomenclature of which is based on
the marking required in accordance
with the International Efficiency
Marking Protocol) that became required
on July 1, 2008. EPCA also directed DOE
to conduct 2 cycles of rulemakings to
determine whether to amend these
standards. (42 U.S.C. 6295(u)(3))

Following the EISA amendments,
Congress further amended EPCA to
exclude EPSs used for certain security
and life safety alarms and surveillance
systems manufactured prior to July 1,
2017, from the statutorily-prescribed
“no-load” energy conservation
standards. (Pub. L. 111-360 (January 4,
2011) (codified at 42 U.S.C.

1 All references to EPCA in this document refer
to the statute as amended through America’s Water
Infrastructure Act of 2018, Public Law 115-270
(October 23, 2018).

2For editorial reasons, upon codification in the
U.S. Code, Part B was re-designated Part A.

3 Congress also excluded certain devices from the
Class A EPS definition, specifically certain devices
requiring listing and approval as a medical device
and devices that either (1) power the charger of a
detachable battery pack or (2) charge the battery of
a product that is fully or primarily motor operated.
See 42 U.S.C. 6291(36)(C)(ii).

6295(u)(3)(E)). EPCA’s EPS provisions
were again amended by the Power and
Security Systems (“PASS”’) Act, which
extended the rulemaking deadline and
effective date established under the
EISA 2007 amendments from July 1,
2015, and July 1, 2017, to July 1, 2021,
and July 1, 2023, respectively. (Pub. L.
115-78 (November 2, 2017) (codified at
42 U.S.C. 6295(u)(3)(D)(ii))). The PASS
Act also extended the exclusion of
certain security and life safety alarms
and surveillance systems from no-load
standards until the effective date of the
final rule issued under 42 U.S.C.
6295(u)(3)(D)(ii) and allows the
Secretary to treat some or all EPSs
designed to be connected to a security
or life safety alarm or surveillance
system as a separate product class or to
further extend the exclusion. See 42
U.S.C. 6295(u)(3)(E)(ii) and (iv).

Most recently, on January 12, 2018,
the EPS Improvement Act of 2017,
Public Law 115-115, amended EPCA to
exclude the following devices from the
EPS definition: power supply circuits,
drivers, or devices that are designed
exclusively to be connected to and
power (1) light-emitting diodes
providing illumination, (2) organic
light-emitting diodes providing
illumination, or (3) ceiling fans using
direct current motors.4 (42 U.S.C.
6291(36)(A)(ii))

The energy conservation program
under EPCA consists essentially of four
parts: (1) Testing, (2) labeling, (3)
Federal energy conservation standards,
and (4) certification and enforcement
procedures. Relevant provisions of
EPCA specifically include definitions
(42 U.S.C. 6291), test procedures (42
U.S.C. 6293), labeling provisions (42
U.S.C. 6294), energy conservation
standards (42 U.S.C. 6295), and the
authority to require information and
reports from manufacturers (42 U.S.C.
6296).

Federal energy efficiency
requirements for covered products
established under EPCA generally
supersede State laws and regulations
concerning energy conservation testing,
labeling, and standards. (42 U.S.C.
6297(a)—(c)) DOE may, however, grant
waivers of Federal preemption for
particular State laws or regulations, in
accordance with the procedures and
other provisions set forth under EPCA.
(See 42 U.S.C. 6297(d)).

DOE completed the first of two
required rulemaking cycles in 2014 by
adopting amended performance
standards for EPSs manufactured on or

4DOE amended its regulations to reflect the

changes introduced by the PASS Act and EPS
Improvement Act. 84 FR 437 (January 29, 2018).

after February 10, 2016. 79 FR 7846
(February 10, 2014) (setting amended
standards to apply starting on February
10, 2016) (“February 2014 Final Rule”).
The final rule amended the Level IV
standards prescribed by Congress and
separated EPSs into two groups
regardless of whether they met the Class
A criteria—direct operation EPSs and
indirect operation EPSs. The February
2014 Final Rule set new standards that
applied only to direct operation EPSs
(hereafter referred to as “Level VI
standards”’), which increased the
stringency of the average active-mode
and no-load power consumption metrics
over the Level IV standards. Under this
rule, Class A EPSs that could directly
power a consumer product (excluding
battery chargers) became subject to the
Level VI standards, whereas a Class A
EPS that requires the use of a battery to
power a consumer product remained
subject to the Level IV standards.
Likewise, a non-Class A EPS that could
directly power a consumer product
(excluding battery chargers) became
subject to efficiency standards for the
first time (Level VI standards)—non-
Class A indirect operation EPS
continued to remain free from any
efficiency requirements. 79 FR 7865.
The current energy conservation
standards are located in title 10 of the
Code of Federal Regulations (“CFR’’)
part 430, section 32(w). The currently
applicable DOE test procedures for EPS
are at 10 CFR part 430, subpart B,
appendix Z (“Appendix Z”).

In implementing its standards, DOE
provided more detailed guidance in an
EPS test procedure rulemaking to help
manufacturers and others determine
whether a given device fell into the
direct operation or indirect operation
group. See 80 FR 51424 (Aug. 25, 2014).
In that document, DOE noted that the
separation between these two types of
EPSs is based on their ability to power
an end-use product when the product’s
battery is removed or depleted. If the
product can still operate as intended
when the battery is removed and the
EPS is connected, the EPS is considered
a direct operation EPS provided that the
EPS operates a consumer product. If the
product can only operate a battery
charger or if the product cannot operate
with the battery removed, it is
considered an indirect operation EPS.
80 FR 51434-51435.

On December 6, 2019, DOE published
a notice of proposed rulemaking (NOPR)
for the EPS test procedure as codified at
10 CFR part 430, subpart B, Appendix
Z, “Uniform Test Method for Measuring
the Energy Consumption of External
Power Supplies.” This notice was
issued in response to several test
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procedure waivers, and stakeholder
inquiries regarding testing methods for
EPSs that incorporated certain newer
technologies. Specifically, the proposed
amendments address issues regarding
the emergence of adaptive and multiple-
output EPSs.

EPCA also requires that, not later than
6 years after the issuance of any final
rule establishing or amending a
standard, DOE evaluate the energy
conservation standards for each type of
covered product, including those at
issue here, and publish either a notice
of determination that the standards do
not need to be amended, or a NOPR that
includes new proposed energy
conservation standards (proceeding to a
final rule, as appropriate). (42 U.S.C.
6295(m)(1)) In making a determination
that the standards do not need to be
amended, DOE must evaluate whether
amended standards (1) will result in
significant conservation of energy, (2)
are technologically feasible, and (3) are
cost effective as described under 42
U.S.C. 6295(0)(2)(B)(i)(I). (42 U.S.C.
6295(m)(1)(A); 42 U.S.C. 6295(n)(2))
Under 42 U.S.C. 6295(0)(2)(B)(@{)(ID),
DOE must determine whether the
benefits of a standard exceed its burdens
by, to the greatest extent practicable,
considering the savings in operating
costs throughout the estimated average
life of the covered product in the type
(or class) compared to any increase in
the price of, or in the initial charges for,
or maintenance expenses of, the covered
products which are likely to result from
the imposition of the standard. If DOE
publishes a final determination that a

standard does not need amending based
on the statutory criteria, not later than

3 years after the issuance of DOE’s
determination, DOE must either make a
new determination that standards for
the product do not need to be amended
Or propose new energy conservation
standards (proceeding to a final rule, as
appropriate). (42 U.S.C. 6295(m)(3)(B))
DOE must make the analysis on which

a determination is based publicly
available and provide an opportunity for
written comment. (42 U.S.C. 6295(m)(2))

In proposing new standards, DOE
must evaluate that proposal against the
criteria of 42 U.S.C. 6295(0), as
described in the following section, and
follow the rulemaking procedures set
out in 42 U.S.C. 6295(p). (42 U.S.C.
6295(m)(1)(B) If DOE decides to amend
the standard based on the statutory
criteria, DOE must publish a final rule
not later than two years after energy
conservation standards are proposed.
(42 U.S.C. 6295(m)(3)(A))

DOE is publishing this RFI to collect
data and information to inform its
decision consistent with its obligations
under EPCA.

B. Rulemaking Process

DOE must follow specific statutory
criteria when prescribing new or
amended standards for covered
products. EPCA requires that any new
or amended energy conservation
standard prescribed by the Secretary be
designed to achieve the maximum
improvement in energy or water
efficiency that is technologically
feasible and economically justified. (42

U.S.C. 6295(0)(2)(A)) To determine
whether a standard is economically
justified, EPCA requires that the
Secretary of Energy (“‘the Secretary”’)
determine whether the benefits of the
standard exceed its burdens by
considering, to the greatest extent
practicable, the following seven factors:

(1) The economic impact of the
standard on the manufacturers and
consumers of the affected products;

(2) The savings in operating costs
throughout the estimated average life of
the product compared to any increases
in the initial cost, or maintenance
expenses likely to result from the
imposition of the standard;

(3) The total projected amount of
energy and water (if applicable) savings
likely to result directly from the
standard;

(4) Any lessening of the utility or the
performance of the products likely to
result from the standard;

(5) The impact of any lessening of
competition, as determined in writing
by the Attorney General, that is likely to
result from the standard;

(6) The need for national energy and
water conservation; and

(7) Other factors the Secretary of
Energy considers relevant. (42 U.S.C.
6295(0)(2)(B)(1)(1)-(VID)

DOE fulfills these and other
applicable requirements by conducting
a series of analyses throughout the
rulemaking process. Table I.1 shows the
individual analyses that are performed
to satisfy each of the requirements
within EPCA.

TABLE |.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS

EPCA requirement

Corresponding DOE analysis

Significant Energy Savings

Technological Feasibility ............cccecveiiiiiiennnene

Economic Justification:

1. Economic impact on manufacturers and consumers ....................

2. Lifetime operating cost savings compared to increased cost for

the product.

3. Total projected energy savings

4. Impact on utility or performance .............

5. Impact of any lessening of competition

6. Need for national energy and water conservation ............cc.ce...... .

7. Other factors the Secretary considers relevant ............cccceveeeen. .

Screening Analysis.

e Screening Analysis.

e Emissions Analysis.

Shipments Analysis.

National Impact Analysis.

Energy and Water Use Determination.
Market and Technology Assessment.

Engineering Analysis.

¢ Engineering Analysis.

e Manufacturer Impact Analysis.
Shipments Analysis.

¢ National Impact Analysis.
Employment Impact Analysis.
o Utility Impact Analysis.

Manufacturer Impact Analysis.

Life-Cycle Cost and Payback Period Analysis.
Life-Cycle Cost Subgroup Analysis.
Shipments Analysis.

Markups for Product Price Determination.
Energy and Water Use Determination.
Life-Cycle Cost and Payback Period Analysis.
e Shipments Analysis.

» National Impact Analysis.

¢ Monetization of Emission Reductions Benefits.
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TABLE |.1—EPCA REQUIREMENTS AND CORRESPONDING DOE ANALYSIS—Continued

EPCA requirement

Corresponding DOE analysis

¢ Regulatory Impact Analysis.

As detailed throughout this RFI, DOE
is publishing this document to seek
input and data from interested parties to
aid in the development of the technical
analyses on which DOE will ultimately
rely to determine whether (and if so,
how) to amend the standards for EPSs.

IL. Request for Information and
Comments

In the following sections, DOE has
identified a variety of issues on which
it seeks input to aid in the development
of the technical and economic analyses
regarding whether amended standards
for EPSs may be warranted.

As an initial matter, DOE seeks
comment on whether there have been
sufficient technological or market
changes since the most recent standards
update that may justify a new
rulemaking to consider more stringent
standards. Specifically, DOE seeks data
and information that could enable the
agency to determine whether DOE
should propose a “no new standard”
determination because a more stringent
standard: (1) Would not result in a
significant savings of energy; (2) is not
technologically feasible; (3) is not
economically justified; or (4) any
combination of foregoing.

Additionally, DOE recently published
an RFI on the emerging smart
technology appliance and equipment
market. 83 FR 46886 (Sept. 17, 2018). In
that RFI, DOE sought information to
better understand market trends and
issues in the emerging market for
appliances and commercial equipment
that incorporate smart technology.
DOE'’s intent in issuing the RFI was to
ensure that DOE did not inadvertently
impede such innovation in fulfilling its
statutory obligations in setting
efficiency standards for covered
products and equipment. DOE seeks
comments, data and information on the
issues presented in the RFI as they may
be applicable to EPSs.

A. Products Covered by This Process

This RFI covers those products that
meet the definitions of various EPSs
codified at 10 CFR 430.2. An EPS is
defined as an external power supply
circuit that is used to convert household
electric current into DC current or
lower-voltage AC current to operate a
consumer product. 10 CFR 430.2. DOE’s
regulations also include more specific

definitions of other EPS variants. See 10
CFR 430.2.

DOE is interested in any feedback
stakeholders may have on the
classification of specific types of EPSs
but notes that the EPS definition is
established by statute. (See 42 U.S.C.
6291(36)(A)) There are products that
would initially appear to be within the
broad statutory definition of EPS, such
as: Consumer devices with multiple
primary functions one of which is an
EPS; and, wireless power supplies. In
each of these examples, a circuit is used
to convert household electric current
into DC current or lower-voltage AC
current to operate a consumer product.
DOE is seeking information on the
technical differences between such
products and other products that are
EPSs.

1. Consumer Devices With Auxiliary
Power Supply Function

The ubiquitous nature of universal
serial bus (“USB”) devices as charging
and communication platforms has led
many manufacturers to embed USB
ports within consumer devices whose
primary function may not be to serve as
an external power supply. (A universal
serial bus is a type of interface that
enables communication between
various devices and a host controller.)
With ever improving specifications such
as 100W of power and 10 gigabits per
second (Gbps) of throughout data, DOE
anticipates the presence of embedded
USB ports to become even more
commonplace. This projected
development raises the question about
whether these products are EPSs and
subject to the EPS standards. This
section addresses this topic and seeks
feedback from interested parties on
specific questions.

The USB specification, published by
the USB Implementers Forum,5 requires
any USB output port, even those
embedded in other products, to output
a DC voltage. Therefore, a consumer
product could generally receive AC
input from the mains and convert it into
a DC output at an embedded USB port.
This includes products as varied as:
Laptops, desktop computers, TVs,
power strips, surge protectors,

5The USB Implementers Forum is an
organization made up of industry stakeholders that
support the advancement and adoption of USB
technologies. For more information, visit https://
www.usb.org/about.

refrigerators, lamps, or any other
household consumer goods with USB
output ports. DOE seeks feedback on the
following topics related to consumer
products with USB output ports:

Issue 1: How can a product that has
a primary functionality other than
power conversion but with an integrated
USB output, be differentiated from a
product of which power conversion is
the primary function? For such
products, is it possible to isolate the
power conversion associated with the
USB output and measure its efficiency
independently from that of the
remainder of the product?

2. Wireless Power Devices

A wireless power device is one that
transfers electrical energy from a power
source to an electrical load without the
use of physical conductors such as
wires and cables. DOE has identified
two types of wireless power devices,
one of which appears to meet the
definition of an EPS.

One group of wireless power devices,
which includes chargers for electric
toothbrushes, shavers, and
smartwatches, consists of devices that
operate by only powering battery
charging circuits in an end-use product.
These devices interface with the end-
use product using proprietary charging
connections that only work with
products from the same manufacturer.
However, only some of these devices are
subject to the battery charger
standards—namely, electric
toothbrushes and water jets. These
devices are collectively known as
inductive chargers for wet
environments. To date, all other
applications of inductive battery
charging fall under the dry environment
terminology, for which DOE has not
promulgated any standards.

The second group of wireless power
devices consists of devices that can
work with products that are equipped
with or without batteries as well as with
products from different manufacturers.
These include products such as
universal wireless mats that can be used
with various consumer devices made by
different manufacturers. In DOE’s view,
these devices could therefore be
considered EPSs, but would not be Class
A EPSs because they are not connected
to the end-use product using a
removable or hard-wired electrical
connection, cable, cord, or other wiring.
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See 42 U.S.C. 6291(36)(C)(i)(V). Further,
DOE is not aware of any wireless power
device that can operate a consumer
product that is not a battery charger
without the assistance of a battery—
making them non-Class A indirect
operation EPSs, a subset of products for
which energy efficiency standards do
not currently exist under DOE’s
regulations. Accordingly, these products
are not subject to the current EPS
standards. DOE seeks public input on
the following questions to help assess
the necessity of regulating the energy
efficiency of these devices:

Issue 2: How many varieties of
wireless EPS products that can power a
non-battery operated end-use product
directly are currently offered for sale?
What are the shipment volumes of these
products and what are the projected
sales in the industry over the next 5
years?

DOE requests feedback on what
factors should be considered when
evaluating product classes and
standards for wireless EPSs such as
wireless mats.

What are the design options
associated with wireless EPSs that could
be used to improve the efficiency of the
power transfer process and what are the
costs associated with each design
option? What are the achievable
efficiencies of wireless EPSs and is there
a correlation between efficiency and
output power such as in more
traditional wired EPSs?

Issue 3: How can the efficiency of
wireless power devices be measured
and replicated in a lab setting to achieve

repeatable results? Do any industry
standards or test methods exist or are
any being developed to test the energy
efficiency or power consumption of
wireless EPSs that DOE would consider
adopting? If yes, what are the pros and
cons of each? If no published industry
testing standard exist, do stakeholders
have any input regarding a method to
test these products?

B. Market and Technology Assessment

The market and technology
assessment that DOE routinely conducts
when analyzing the impacts of a
potential new or amended energy
conservation standard provides
information about the EPS industry that
will be used in DOE’s analysis
throughout the rulemaking process.
DOE uses qualitative and quantitative
information to characterize the structure
of the industry and market. DOE
identifies manufacturers, estimates
market shares and trends, addresses
regulatory and non-regulatory initiatives
intended to improve energy efficiency
or reduce energy consumption, and
explores the potential for efficiency
improvements in the design and
manufacturing of EPSs. DOE also
reviews product literature, industry
publications, and company websites.
Additionally, DOE may conduct
interviews with manufacturers to
improve its assessment of the market
and available technologies for EPSs.

1. Product Classes

When evaluating and establishing
energy conservation standards, DOE

may divide covered products into
product classes by the type of energy
used, or by capacity or other
performance-related features that would
justify a different standard from that
which applies (or will apply) to other
products within such type or class. (42
U.S.C. 6295(q)) In making a
determination whether capacity or
another performance-related feature
justifies a different standard, DOE must
consider such factors as the utility of the
feature to the consumer and other
factors DOE deems appropriate. (Id.)
For EPSs, the current energy
conservation standards specified in 10
CFR 430.32 are based on 8 product
classes determined according to the
following performance-related features
that provide utility to the consumer, in
terms of output voltage type, output
voltage and current levels, number of
simultaneous output voltage(s) and
whether the product meets the
definition of direct or indirect operation
EPSs. Additionally, EPCA, as amended
by EISA 2007, also prescribes the
criteria for a subcategory of EPSs—those
classified as Class A EPSs. 42 U.S.C.
6291(36)(C)(i). Indirect operation EPSs
falling within the Class A EPS definition
are subject to Level IV standards while
non-Class A indirect operation EPSs
would not be subject to any standards.
Direct operation EPSs are subject to
Level VI standards regardless of whether
they meet the Class A definition. 10 CFR
430.32. Table II.1 lists the level of
standards applicable to different types
of EPSs based on operation type and
whether it meets the Class A definition.

TABLE II.1—APPLICATION OF STANDARDS FOR CLASS A/NON-CLASS A EPS STANDARD LEVELS BASED ON TYPE OF

OPERATION

Class A EPS

Non-class A EPS

Direct Operation EPS ...

Indirect Operation EPS ..........cccoiiiiiinicienee,

Level VI: 10 CFR 430.32(w)(1)(ii)
Level IV: 10 CFR 430.32(w)(1)(i)

Level VI: 10 CFR 430.32(w)(1)(ii).
No Standards.

Table II.2 lists the current 8 product
classes for EPSs and their respective
product class codes for EPSs. A “low-
voltage EPS” means an EPS with a

nameplate output voltage less than 6
volts and nameplate output current
greater than or equal to 550 milliamps.
A “basic-voltage EPS”” means an EPS

that is not a low-voltage EPS. See 10
CFR 430.2.

TABLE II.2—CURRENT EPS PRODUCT CLASSES

Product class

Product class description

code
B o Direct Operation, AC-DC, Basic-Voltage.
C o
ated).
C—1 e

Direct Operation, AC-DC, Low-Voltage (except those with nameplate output voltage less than 3 volts and nameplate output
current greater than or equal to 1,000 milliamps that charge the battery of a product that is fully or primarily motor oper-

Direct Operation, AC-DC, Low-Voltage with nameplate output voltage less than 3 volts and nameplate output current greater
than or equal to 1,000 milliamps and charges the battery of a product that is fully or primarily motor operated.

Direct Operation, AC-AC, Basic-Voltage.

Direct Operation, AC-AC, Low-Voltage.

Direct Operation, Multiple-Voltage.
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TABLE [I.2—CURRENT EPS PRoDUCT CLASSES—Continued

Product class
code

Product class description

Indirect Operation.

Direct Operation, High-Power.

Issue 4: DOE requests feedback on the
current EPS product classes and
whether these classes continue to
reasonably depict the make-up of the
EPS market or whether changes are
merited. Related to this request, DOE
seeks information on whether
combining certain classes could impact
product utility by eliminating any
performance-related features or impact
the stringency of the current energy
conservation standard for these
products. DOE also requests comment
on separating any of the existing
product classes and whether it would
impact product utility by eliminating
any performance-related features or
reduce any compliance burdens.

Issue 5: Separate from the approach to
combine product classes, DOE may also
consider modifying the certification
template to reduce the number of
individual product codes by requesting
additional information such as voltage
rating and current rating which would
then be used to assign the appropriate
product class and identify the
corresponding standard. DOE requests
comment on this approach, or other
approaches that achieve the same
purpose.

DOE also understands that new
configurations and features may be
available for EPSs that may not have
been available at the time of the last
energy conservation standards analysis.

Issue 6: DOE seeks information
regarding any other new product classes
that are not already addressed by its
current regulations that it should
consider for inclusion in its analysis.
Specifically, DOE requests information
on the performance-related features
(e.g., improved switched-mode
topologies, semiconductor materials,
component designs etc.) that provide
unique consumer utility and data
detailing the corresponding impacts on
energy use that would justify separate
product classes (i.e., explanation for
why the presence of these performance-
related features would increase energy
consumption).

Issue 7: Has the distribution of the
various EPS product classes that DOE
regulates changed since DOE’s analysis
for the final rule published on February
10, 20147 In that prior analysis, DOE
indicated that, for total EPS shipments
in 2009, direct operation, AC-DC, basic-

voltage and low-voltage EPSs combined
constituted nearly 73 percent of
shipments, indirect operation EPSs
made up approximately 22 percent of
shipments, and the remaining product
classes (AC-AC EPSs, multiple-voltage
EPSs, and high-power EPSs) made up 5
percent of shipments.®

a. Direct Operation and Indirect
Operation EPSs

The February 2014 Final Rule divided
all EPSs into two categories, direct
operation and indirect operation EPSs—
with only direct operation EPSs being
subject to the new Level VI standards
that DOE adopted in that rule. That final
rule also indicated that indirect
operation EPSs that also met the
definition of a Class A EPS would
continue to be required to meet the
already statutorily prescribed Level IV
standards. The original intent of
classifying all EPSs into these categories
was to distinguish between EPSs that
directly operate an end-use product, i.e.,
that can operate a consumer product
that is not a battery charger without the
assistance of a battery (direct operation
EPSs), versus those devices that cannot
operate a consumer product that is not
a battery charger without the assistance
of a battery (indirect operation EPSs). At
the time of the February 2014 Final
Rule’s publication, DOE believed that it
would be more effective to regulate
indirect operation EPSs as part of the
then-parallel battery charger rulemaking
than to regulate them under the new
and amended external power supply
standards.

Since the publication of the February
2014 Final Rule, DOE has received
many questions regarding EPSs that
provide direct operation with one end-
use product but may also be used to
provide indirect operation with a
different consumer product containing
batteries and or a battery charging
system. In the 2015 test procedure rule,
DOE clarified that if an EPS can operate
any consumer product directly, that
product would be treated as a direct
operation EPS. 80 FR 51434. Of
particular importance are EPSs with
common output plugs that can be used

6 For additional details, see chapter 3 of the TSD
for the February 2014 Final Rule. https://
www.regulations.gov/document?D=EERE-2008-BT-
STD-0005-0217.

with products made by different
manufacturers. An example of this
scenario is an EPS with standard
universal serial bus (“USB”’) connectors.
These devices are often sold with end-
use products containing batteries, such
as a smartphone. Because these same
EPSs are capable of directly operating
other end-use products that do not
contain batteries (e.g., small LED lamps,
external speakers, etc.), they are not
treated as indirect operation EPSs under
DOE’s regulations. DOE’s analysis of the
EPSs that are certified in the
Compliance Certification Management
System (“CCMS’’) 7 database further
shows that only a small percentage are
indirect operation EPSs. Specifically, of
the 6,764 non-adaptive basic models of
EPSs that are certified in the database,
only 60 basic models are classified as
indirect operation Class A and of which,
a further 42 are able to meet both the
Level IV and Level VI standards. DOE
therefore seeks feedback on the
practicality of continuing to categorize
EPSs as direct operation and indirect
operation and on the merit of
continuing to have separate standards
for each. Any potential alignment of the
standards between direct and indirect
operation EPSs would result in
standards either as stringent or more
stringent than the Level VI standards
currently required for direct operation
EPSs.8 As is typically the case, DOE
would also consider the economic
justification and technological
feasibility of a proposal based on such
an approach.

DOE also requests feedback on
whether the EPS standards could be
expressed in alternate terms. For
instance, DOE may consider removing
the distinction between direct
operation/indirect operation EPSs. DOE
notes that other regulations for EPSs,

7U.S. Department of Energy. Energy Efficiency
and Renewable Energy. Appliance and Equipment
Standards Program. CCMS. Last accessed on July
18, 2019. https://www.regulations.doe.gov/
certification-data/CCMS-4-External_Power_
Supplies - Other Than Switch-Selectable and
Adaptive_Single-Voltage_External Power _
Supplies.html#q=Product_Group
5%3A%22External % 20Power%20Supplies % 20-
% 200ther%20Than%20Switch-
Selectable%20and % 20Adaptive % 20Single-
Voltage % 20External % 20Power%20Supplies %22.

8See 42 U.S.C. 6295(0)(1), commonly referred to
as the “anti-backsliding provision”).
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https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
https://www.regulations.doe.gov/certification-data/CCMS-4-External_Power_Supplies_-_Other_Than_Switch-Selectable_and_Adaptive_Single-Voltage_External_Power_Supplies.html#q=Product_Group_s%3A%22External%20Power%20Supplies%20-%20Other%20Than%20Switch-Selectable%20and%20Adaptive%20Single-Voltage%20External%20Power%20Supplies%22
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including those in Canada ® and the
European Union,1° do not distinguish
between direct and indirect operation
EPSs.

Based on these considerations, DOE
requests feedback on the following
questions:

As DOE considers whether to amend
its current standards, is the distinction
between direct and indirect operation
EPSs necessary and/or helpful and do
they continue to merit separate
standards?

Issue 8: Would manufacturers and
other stakeholders better understand
their compliance obligations under the
applicable standards if DOE removed
this classification and provided revised
definitions for EPSs that are subject to
conservation standards that more clearly
specified the characteristics of EPSs that
would be subject to or exempt from
future standards. New definitions for
EPSs would not, however, exempt EPSs
from the standards to which they are
currently subject (i.e., Level IV and
Level VI standards).

Issue 9: Whether DOE retains the
definitions for direct operation EPS and
indirect operation EPS or proposes new
definitions to describe which EPSs are
subject to standards, is there any
ambiguity in these existing definitions
that DOE should consider clarifying?
For instance, how (if at all) should DOE
clarify these definitions as it relates to
specific applications for which EPSs are
used?

Issue 10: If DOE were to propose new
definitions, what criteria or
characteristics should DOE use to
identify whether an EPS is either subject
to or exempt from standards?

For the purposes of this document,
DOE continues to refer to direct
operation and indirect operation EPSs,
as appropriate, in the following
sections. These terms are used to
discuss and seek feedback based on the
existing regulation. DOE’s decision
regarding the continued use of these
terms may be considered should DOE
determine to proceed with a
rulemaking.

b. Low-Voltage, High-Current External
Power Supplies

In the February 2014 Final Rule, DOE
separated direct operation low-voltage,
AC-DC EPSs into two separate product
classes and outlined two separate
standards requirements. 79 FR 7866—
7867. The first class is reserved for all
direct operation EPSs with nameplate

9 http://www.nrcan.gc.ca/energy/regulations-
codes-standards/products/6909.

10 http://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:32009R0278&from=EN.

output voltages less than 6 volts and
nameplate output currents greater than
or equal to 550 milliamps. EPSs in this
product class are subject to the Level VI
standards.

The second class DOE created is a
sub-set within this product class,
generally referred to as “low-voltage,
high-current EPSs.” This class
represents all EPSs with nameplate
output voltages of less than 3 volts and
nameplate output currents greater than
or equal to 1000 milliamps that are
designed to charge the battery of a
product that is fully or primarily motor
operated. EPSs in this product class are
not subject to the Level VI standards.
Since these low-voltage, high-current
EPSs still meet the statutory definition
of Class A EPSs, they remain subject to
the Level IV standards set by EISA.
However, DOE did not apply the Level
VI standards to these products over
manufacturer concerns about the ability
of these products to meet these higher
efficiency levels. See 79 FR 7866—7867.

DOE intends to analyze potential
efficiency levels for these low-voltage,
high-current EPSs that are more
stringent than the EISA Level IV
standards. DOE plans to conduct a
market assessment, energy use analysis,
and third-party testing to develop a cost-
efficiency relationship for low-voltage,
high-current EPSs to determine whether
any incremental improvements in
energy efficiency are technologically
feasible and economically justified. DOE
is specifically interested in gathering
particular information through this RFI
on the following questions:

In the February 2014 Final Rule, DOE
determined that the inherent design of
a low-voltage high-current EPS limits its
achievable efficiencies due to input
rectification voltage drops relative to the
output voltage, resistive losses in the
higher current outputs, and the
potential to decrease the utility of these
products to improve efficiency by
forcing manufacturers to utilize more
expensive and larger components to
meet the proposed standards. Is this
justification for exempting “low-voltage,
high-current”” EPSs from the active
mode efficiency requirements still
valid?

Are there any products in the current
market that would fall in the low-
voltage high-current product class? If so,
which types of products?

Issue 11: Are there any unique
technology or design options associated
with low-voltage, high-current EPSs? If
so, what (if any) specific unique design
considerations (i.e., special topologies,
additional component derating, etc.)
would be necessary in addressing

potential energy efficiency
improvements for these EPSs?

Issue 12: What are the specific
limitations (if any) associated with the
achievable efficiencies of low-voltage,
high-current EPSs?

Issue 13: What technology options (if
any) would allow low-voltage, high-
current EPSs to improve their average
active-mode efficiency? What specific
costs (in dollars) are associated with
these technology options and
subsequent efficiency gains?

2. Technology Assessment

In analyzing the feasibility of
potential new or amended energy
conservation standards, DOE uses
information about existing and past
technology options and prototype
designs to help identify technologies
that manufacturers could use to meet
and/or exceed a given set of energy
conservation standards under
consideration. In consultation with
interested parties, DOE intends to
develop a list of technologies to
consider in its analysis. That analysis
will likely include a number of the
technology options DOE previously
considered during its most recent
rulemaking for EPSs. A complete list of
those prior options appears in Table II.2.
As certain technologies have progressed
since the February 2014 Final Rule,
Table II.3 lists newer technology options
that DOE may also consider in a future
EPS energy conservation standards
rulemaking.

TABLE [I.3—TECHNOLOGY OPTIONS
FOR EPSs CONSIDERED IN THE DE-
VELOPMENT OF THE FEBRUARY 2014
FINAL RULE

Improved Transformers.
Switched-Mode Power Supplies.
Low-Power Integrated Circuits.
Schottky Diodes and Syn-
chronous Rectification.
Low-Loss Transistors.
Resonant Switching.
Resonant (“Lossless”)
bers.

Snub-

TABLE 1l.4—NEW TECHNOLOGY
OPTIONS FOR EPSs

Adaptive voltage modulation via
digital communication.

Wide Band Gap Semiconduc-
tors.

Advanced Core Materials.

Low Equivalent Series Resist-
ance Capacitors.

Litz Wire.

Printed Circuit Boards with High-
er Copper Content.

S~ w

o o



http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R0278&from=EN
http://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32009R0278&from=EN
http://www.nrcan.gc.ca/energy/regulations-codes-standards/products/6909
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DOE seeks information on the
technologies listed in Table II.2
regarding their applicability to the
current market and how these
technologies may impact the efficiency
of EPSs as measured according to the
DOE test procedure. DOE also seeks
information on how these technologies
may have changed since they were
considered in the February 2014 Final
Rule analysis. Specifically, DOE seeks
information on the range of efficiencies
or performance characteristics that are
currently available for each technology
option.

DOE seeks information on the
technologies listed in Table II.3
regarding their market adoption, costs,
and any concerns with incorporating
them into products (e.g., impacts on
consumer utility, potential safety
concerns, manufacturing/production/
implementation issues, etc.),
particularly as to changes that may have
occurred since the February 2014 Final
Rule.

Issue 14: DOE seeks comment on
other technology options that it should
consider for inclusion in its analysis
and if these technologies may impact
product features or consumer utility.

C. Screening Analysis

The purpose of the screening analysis
is to evaluate the technologies that
improve equipment efficiency to
determine which technologies will be
eliminated from further consideration
and which will be included in the
engineering analysis for further
consideration.

DOE determines whether to eliminate
certain technology options from further
consideration based on the following
criteria:

(1) Technological feasibility.
Technologies that are not incorporated
in commercial products or in working
prototypes will not be considered
further.

(2) Practicability to manufacture,
install, and service. If it is determined
that mass production of a technology in
commercial products and reliable
installation and servicing of the
technology could not be achieved on the
scale necessary to serve the relevant
market at the time of the compliance
date of the standard, then that
technology will not be considered
further.

(3) Impacts on equipment utility or
equipment availability. If a technology
is determined to have significant
adverse impact on the utility of the
equipment to significant subgroups of
consumers, or result in the
unavailability of any covered equipment
type with performance characteristics

(including reliability), features, sizes,
capacities, and volumes that are
substantially the same as equipment
generally available in the United States
at the time, it will not be considered
further.

(4) Adverse impacts on health or
safety. If it is determined that a
technology will have significant adverse
impacts on health or safety, it will not
be considered further.

10 CFR part 430, subpart C, appendix
A, 6(c)(3) and 7(b).

Technology options identified in the
technology assessment are evaluated
against these criteria using DOE
analyses and inputs from interested
parties (e.g., manufacturers, trade
organizations, and energy efficiency
advocates). Technologies that pass
through the screening analysis are
referred to as ““design options” in the
engineering analysis. Technology
options that fail to meet one or more of
the four criteria are eliminated from
consideration.

Additionally, DOE notes that the four
screening criteria do not directly
address the propriety status of
technology options. DOE only considers
potential efficiency levels achieved
through the use of proprietary designs
in the engineering analysis if they are
not part of a unique pathway to achieve
that efficiency level (i.e., if there are
other non-proprietary technologies
capable of achieving the same efficiency
level).

DOE did not screen out any
technology options for EPSs, having
considered the following four factors:
(1) Technological feasibility; (2)
practicability to manufacture, install,
and service; (3) adverse impacts on
product utility to consumers; and (4)
adverse impacts on health or safety.1?

Issue 15: DOE requests feedback on
what impact, if any, the four screening
criteria described in this section would
have on each of the technology options
listed in Table II.2 and Table II.3 with
respect to EPSs. Similarly, DOE seeks
information regarding how these same
criteria would affect any other
technology options not already
identified in this document with respect
to their potential use in EPSs.

D. Engineering Analysis

The engineering analysis estimates
the cost-efficiency relationship of
products at different levels of increased

energy efficiency (“efficiency levels”).
This relationship serves as the basis for

11 For additional details, see chapter 4 of the

technical support document (“TSD”’) for the
February 2014 Final Rule. https://
www.regulations.gov/document?D=EERE-2008-BT-
STD-0005-0217.

the cost-benefit calculations for
consumers, manufacturers, and the
Nation. In determining the cost-
efficiency relationship, DOE estimates
the increase in manufacturer production
cost (“MPC”) associated with increasing
the efficiency of products above the
baseline, up to the maximum
technologically feasible (“max-tech’)
efficiency level for each product class.

DOE historically has used the
following three methodologies to
generate incremental manufacturing
costs and establish efficiency levels
(“ELs”) for analysis: (1) The design-
option approach, which provides the
incremental costs of adding to a baseline
model various design options that will
improve its efficiency; (2) the efficiency-
level approach, which provides the
relative costs of achieving increases in
energy efficiency levels, without regard
to the particular design options used to
achieve such increases; and (3) the cost-
assessment (or reverse engineering)
approach, which provides “bottom-up”
manufacturing cost assessments for
achieving various levels of increased
efficiency, based on detailed cost data
for parts and material, labor, shipping/
packaging, and investment for models
that operate at particular efficiency
levels.

1. Baseline Efficiency Levels

For each established product class,
DOE selects a baseline model as a
reference point against which any
changes resulting from new or amended
energy conservation standards can be
measured. The baseline model in each
product class represents the
characteristics of common or typical
products in that class. Typically, a
baseline model is one that meets the
current minimum energy conservation
standards and provides basic consumer
utility.

If it determines that a rulemaking is
necessary, consistent with this
analytical approach, DOE tentatively
plans to consider the current minimum
energy conservations standards that
were required for compliance on
February 10, 2016 as the baseline
efficiency levels for each product class.
The current standards for each product
class are based on Active Mode
Efficiency and No-load mode (standby
mode) power consumption. The current
standards for EPS are found at 10 CFR
430.32.

Issue 16: DOE requests feedback on
whether using the current energy
conservation standards for EPSs would
be appropriate baseline efficiency levels
for DOE to apply to each product class
in evaluating whether to amend the
current energy conservation standards


https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
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for these products. DOE requests data
and suggestions to evaluate the baseline
efficiency levels in order to better
evaluate whether to amend the energy
conservation standards for these
products.

Issue 17: DOE requests feedback on
the appropriate baseline efficiency
levels for any newly analyzed product
classes that are not currently in place or
for the contemplated combined product
classes, as discussed in section II.B.1 of
this document. For newly analyzed
product classes, DOE requests energy
use data to develop a baseline
relationship between energy efficiency
and nameplate power ratings.

2. Maximum Available and Maximum
Technologically Feasible Levels

As part of DOE’s analysis, the
maximum available efficiency level is
determined by the highest efficiency
unit currently available on the market.
For the February 2014 Final Rule, DOE
did not analyze all 4 EPS configurations
and 8 product classes. Rather, DOE
focused the analysis on three
configurations of EPSs: Direct operation
EPSs, multiple-voltage and high-power
EPSs, and indirect operation EPSs. For
each configuration of EPS, DOE selected
certain classes and units as
“representative” and concentrated its
analytical effort on these because they
represent a significant majority of units
and because analysis on these units and

classes can be extended to all units and
classes. For direct operation EPSs, DOE
chose four representative units and
scaled the analysis according to
different nameplate power ratings. For
multiple-voltage EPSs and high-power
EPSs, DOE chose one representative
unit for each class. DOE chose not to
conduct an engineering analysis for
indirect operation EPSs because DOE
believed that the energy savings
associated with these EPSs would be
captured in a battery charger
rulemaking. See 79 FR 57530 and
chapter 5 of the preliminary analysis
TSD for that rulemaking.12 The current
maximum available efficiencies for all
product classes are included in Table
IL5.

TABLE [[.5—MAXIMUM EFFICIENCY LEVELS CURRENTLY AVAILABLE

Best-in-market
Product class efficiencies
(%)

Direct Operation, AC-DC, BaSIC-VOIAGE .....cccuuiiiuiiiiiiiieiiieitie ettt ettt et ettt e e aee e beeeabe e st e eabeaaseaanbeesaeeanseeeaseebeassseaseesnneanseans 93.02
Direct Operation, AC-DC, Low-Voltage (except those with nameplate output voltage less than 3 volts and nameplate output

current greater than or equal to 1,000 milliamps that charge the battery of a product that is fully or primarily motor oper-

= 1= ) S SPRS 91.8
Direct Operation, AC-DC, Low-Voltage with nameplate output voltage less than 3 volts and nameplate output current greater

than or equal to 1,000 milliamps and charges the battery of a product that is fully or primarily motor operated 84.86
Direct Operation, AC-AC, BaSiC-VOIAGE .....ccceiiiiiiiieieie ettt ettt et e st e e te e et e ebeasseeebeesaeeeseannne 90.96
Direct Operation, AC-AC, LOW-VOIAJE .......coiiiiiiiiiiiiieeee ettt ettt bt e a et bt e st e et e e eab e e sa et eabeesae e e bt e saneebeenaneeteeaas 87.58
Direct Operation, MUIIPIE-VORAGE ......c..iieiiiiiiiiitiet ittt e et s a e e et sae et e e bt e s e e bt e b e bt et e et e et et e eanenaeeanes 91.18
Direct Operation, High-Power 93.59
QLo [T E=To A @] o T=T = o] o H OO U RSP U P RP PRSPPI 88.5

DOE defines a max-tech efficiency
level to represent the theoretical
maximum possible efficiency if all
available design options are
incorporated in a model. In many cases,
the max-tech efficiency level is not
commercially available because it is not
economically feasible. In the February
2014 Final Rule, DOE determined max-
tech efficiency levels using energy
modeling. These energy models were
based on use of all design options
applicable to the specific product
classes. While these product
configurations had not likely been
tested as prototypes, all of the
individual design options had been
incorporated in available products.

DOE seeks input on whether the
maximum available efficiency levels are
appropriate and technologically feasible
for potential consideration as possible
energy conservation standards for the
products at issue—and if not, why not.
DOE also requests feedback on whether
the maximum available efficiencies
presented in Table II.5 are

12 See chapter 5 of the preliminary analysis TSD.
https://www.regulations.gov/document?D=EERE-
2008-BT-STD-0005-0031.

representative of those for the other EPS
product classes not directly analyzed in
the February 2014 Final Rule. If the
range of possible efficiencies is different
for the other product classes not directly
analyzed, what alternative approaches
should DOE consider using for those
product classes and why?

Issue 18: DOE seeks feedback on what
design options would be incorporated at
a max-tech efficiency level, and the
efficiencies associated with those levels.
As part of this request, DOE also seeks
information as to whether there are
limitations on the use of certain
combinations of design options.

3. Manufacturer Production Costs and
Manufacturing Selling Price

As described at the beginning of this
section, the main outputs of the
engineering analysis are cost-efficiency
relationships that describe the estimated
increases in manufacturer production
cost associated with higher-efficiency
products for the analyzed product
classes. For the February 2014 Final

Rule, DOE developed the cost-efficiency
relationships by estimating the
efficiency improvements and costs
associated with incorporating specific
design options into the assumed
baseline model for each analyzed
product class.

Issue 19: DOE requests feedback on
how manufacturers would incorporate
the technology options listed in Table
I1.2 and Table II.3 to increase energy
efficiency in EPSs beyond the baseline.
This includes information on the order
in which manufacturers would
incorporate the different technologies to
incrementally improve the efficiencies
of products. DOE also requests feedback
on whether the increased energy
efficiency would lead to other design
changes that would not occur otherwise.
DOE is also interested in information
regarding any potential impact of design
options on a manufacturer’s ability to
incorporate additional functions or
attributes in response to consumer
demand.


https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0031
https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0031
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Issue 20: DOE also seeks input on the
increase in MPC associated with
incorporating each particular design
option. Specifically, DOE is interested
in whether and how the estimated costs
for the design options used in the
February 2014 Final Rule have changed
since the time of that analysis. DOE also
requests information on the investments
necessary to incorporate specific design
options, including, but not limited to,
costs related to new or modified tooling
(if any), materials, engineering and
development efforts to implement each
design option, and manufacturing/
production impacts.

Issue 21: DOE requests comment on
whether certain design options may not
be applicable to (or incompatible with)
specific product classes.

As described in section I1.D.2 of this
document, in the February 2014 Final
Rule, DOE concentrated its analytical
efforts on certain representative product
classes and extended the analysis to all
other product classes. DOE developed
cost-efficiency curves for these product
classes that were used as the input for
the downstream analyses conducted in
support of that rulemaking. See chapter
5 of the February 2014 Final Rule TSD
for the cost-efficiency curves developed
in that rulemaking.

Issue 22: DOE seeks feedback on
whether the approach of analyzing a
sub-set of product classes is appropriate
for a future EPS energy conservation
standards rulemaking. DOE requests
comment on whether it is necessary to
individually analyze all the other
product classes established in the
February 2014 Final Rule. For example,
analysis of product classes with an AC
output may not be necessary if the
analysis performed for AC-DC product
classes applies to both. Additionally,
DOE seeks comment on whether the
approach used to apply the analyzed
product class results to the other
product classes is appropriate—and if
not, why not? For example, if it is
necessary to individually analyze more
than the one product class used in the
February 2014 Final Rule, please
provide information on why aggregating
certain products is not appropriate. If
this approach is not appropriate, what
alternative approaches should DOE
consider using as an alternative and
why?

To account for manufacturers’ non-
production costs and profit margin, DOE
applies a non-production cost multiplier
(the manufacturer markup) to the MPC.
The resulting manufacturer selling price
(“MSP”) is the price at which the
manufacturer distributes a unit into
commerce. For the February 2014 Final
Rule, DOE used increasing manufacturer

markups for successive efficiency levels
at a given power output within a
product class. See Tables IV-5 through
IV-10 in the February 2014 Final Rule
for a complete list of all mark-ups used.

Issue 23: DOE requests feedback on
whether the various manufacturer
markups used in the February 2014
Final Rule are still appropriate and
applicable.

E. Distribution Channels

In generating end-user price inputs for
the life-cycle cost (“LCC”) analysis and
national impact analysis (“NIA”), DOE
must identify distribution channels (i.e.,
how the products are distributed from
the manufacturer to the consumer), and
estimate relative sales volumes through
each channel.

Issue 24: DOE requests information on
the existence of any distribution
channels, other than the retail outlet
distribution channel, that are used to
distribute the products at issue into the
market.

Issue 25: Do the distribution channels
and markups identified in DOE’s
analysis for the final rule published in
February 10, 2014, still apply to the
current EPS market? If not, what
adjustments (if any) would be needed to
account for the current EPS market? In
this regard, DOE also seeks any
supporting data that would help in
making these adjustments to its
analyses.

F. Energy Use Analysis

As part of the rulemaking process,
DOE conducts an energy use analysis to
identify how products are used by
consumers, and thereby determine the
energy savings potential of energy
efficiency improvements. DOE bases the
energy consumption of EPSs on the
rated annual energy consumption as
determined by the DOE test procedure.
Along similar lines, the energy use
analysis is meant to represent typical
energy consumption in the field.

1. Active-Mode and No-Load Mode of
External Power Supplies

DOE will review existing industry,
international, and voluntary standards
to assist in its analysis of whether (and
how, as appropriate) to amend the
current active-mode and no-load mode
efficiency standards for EPSs. Current
mandatory standards programs for EPSs
include the European Union (“EU”)
Code of Conduct, Version 4, the Level
IV Congressional standards; the Tier 1
EPS standards established by National
Resources Canada (“NRCan”); and
DOE’s Level VI efficiency standards.
DOE will also consider such voluntary
standards programs as the EU Code of

Conduct, Version 5 (“Code of Conduct
v5”’) 13 when analyzing the impacts of
more stringent standards on
manufacturers and consumers. All of
these standards-setting programs use
active-mode and no-load mode metrics
similar to DOE’s EPS standards to
regulate the energy efficiency and power
consumption of EPSs.

DOE defines ‘““active-mode” as the
mode of operation when the EPS is
connected to the main electricity supply
and the output is connected to a load.
See section 2.a of Appendix Z. In this
mode, EPS efficiency is the conversion
efficiency from the mains (i.e., the
electrical outlet) to the end-use load
when the load draws some or all of the
maximum rated output power of the
EPS. DOE averages the active-mode
efficiency at four loading conditions—
25, 50, 75, and 100 percent of maximum
rated output current—to assess the
performance of an EPS when powering
diverse loads.

Unlike active-mode efficiency,
however, no-load mode is characterized
by power consumption rather than
conversion efficiency. This is because
the EPS does not deliver power to the
end use load in this mode. DOE defines
“no-load mode” as the mode of
operation where the EPS is connected to
the main electricity supply and the
output is not connected to a load. See
10 CFR part 430, subpart B, Appendix
Z, section 2.q. The EPS test procedure
measures the no-load performance of a
given EPS at 0 percent of the maximum
rated output current where the power
consumed by the EPS is that drawn
from the mains with all loads, either
electronic or resistive, physically and
electrically disconnected from the
output of the EPS.

The Level IV and Level VI standards
both use average active-mode efficiency,
calculated as a percentage, to regulate
the active-mode of EPSs and no-load
power consumption, in watts, to
regulate the standby mode of EPSs. DOE
analyzed the CCMS database and sorted
the product reports based on the
compliance characteristics of Level VI
EPSs. Of the models DOE could
accurately categorize using the
manufacturer-submitted output power
and current data, more than 38%
surpassed the minimum average active-
mode efficiency standard by at least 2
percentage points (i.e., more than 38%
of models were more efficient than
required by the standard by at least 2
percentage points). Similarly, DOE

13 European Union: Code of Conduct on External
Power Supplies Version 5 (available at http://
iet.jrc.ec.europa.eu/energyefficiency/sites/
energyefficiency/files/files/documents/ICT_CoC/
code of conduct for eps version 5 - final.pdf.


http://iet.jrc.ec.europa.eu/energyefficiency/sites/energyefficiency/files/files/documents/ICT_CoC/code_of_conduct_for_eps_version_5_-_final.pdf
http://iet.jrc.ec.europa.eu/energyefficiency/sites/energyefficiency/files/files/documents/ICT_CoC/code_of_conduct_for_eps_version_5_-_final.pdf
http://iet.jrc.ec.europa.eu/energyefficiency/sites/energyefficiency/files/files/documents/ICT_CoC/code_of_conduct_for_eps_version_5_-_final.pdf
http://iet.jrc.ec.europa.eu/energyefficiency/sites/energyefficiency/files/files/documents/ICT_CoC/code_of_conduct_for_eps_version_5_-_final.pdf
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identified over 7,700 models from
NRCan’s EPS database 14 that met or
surpassed the Level VI standards,
including 3,100 models that exceeded
the minimum average active-mode
efficiency standard by at least 2
percentage points. The majority of these
efficiency increases were seen in EPSs
with nameplate output powers greater
than 49 watts, which may indicate that
these types of EPSs are capable of
achieving even higher average active-
mode efficiencies than the minimum
efficiency standards prescribed by
DOE’s Level VI standards.

Other efficiency programs have
recognized the potential efficiency gains
for these types of EPSs as well and have
established energy efficiency guidelines
more stringent than the standards
developed by DOE. For instance, the
EU’s Code of Conduct v5 lays out the
foundation for a set of voluntary
guidelines for individual manufacturers
to meet and includes specifications
regarding EPS coverage, energy
efficiency, and monitoring provisions.
The Code of Conduct v5 measures the
active-mode efficiency of an EPS at the
same loading conditions as DOE’s
standards program and also includes a
no-load power consumption metric at 0
percent load. Also like DOE’s efficiency
standards, the Code of Conduct v5’s
prescribed energy efficiency levels at
the specified five loading points rely on
equations that generate a minimum
average active-mode efficiency
requirement as a function of nameplate
output power of an EPS. The energy
efficiency provisions are divided into
two groupings—Tier 1 and Tier 2. These
tiers delineate two separate sets of
voluntary energy efficiency guidelines
with two unique effective dates. Tier 1
went into effect in January 2014, and the
more stringent guidelines in Tier 2 in
January 2016. These tiers sort the
applicable efficiency guidelines for
EPSs based on the type of power
conversion and the nameplate output
voltage in an identical manner to DOE’s
own direct operation product classes.
However, the Code of Conduct v5
provisions do not address some of the
products addressed by DOE’s direct
operation standards, such as EPSs with
nameplate output powers greater than
250 watts and EPSs that output more
than one voltage simultaneously.
Instead, Code of Conduct v5 outlines
unique efficiency standards for low-

14 Natural Resources Canada. Energy Efficiency
Ratings: Search. Last Accessed on January 20, 2017.
<http://oee.nrcan.gc.ca/pml-Imp/index.cfm
?language_langue=ené&action=app % 2Esearch
% 2Drecherche&appliance=EPS>.

voltage 15 EPSs and EPSs that are not
low-voltage.

While the Code of Conduct v5
efficiency program is voluntary, an
assessment published in 2014 by the
European Council for an Energy
Efficient Economy (“ECEEE”) analyzed
the benefits and burdens of harmonizing
the EU Ecodesign Directive standards
for EPSs 16 with both mandatory and
voluntary international regulations. The
Ecodesign Directive outlines mandatory
energy consumption and energy
efficiency standards for consumer and
commercial products in the EU, and
revises those standards based on their
Ecodesign Working Plan.1” The study
concluded that any revised standards
for EPSs in the EU should harmonize
with DOE’s Level VI standards while
making the Code of Conduct v5’s Tier 2
standards mandatory at a later date, and
that failing to harmonize with, at the
minimum, Level VI standards would
risk having poorer efficiency products
circulating through the EU that cannot
be sold in the U.S. Currently, EPSs are
regulated as part of the Ecodesign
Directive under Commission Regulation
(“EC”) No. 278/2009,8 but an April
2015 working document 19 proposed to
harmonize the EU standards for EPSs
with DOE’s Level VI requirements by
January 2017 and implement standards
equivalent to those found in Tier 2 of
the Code of Conduct by January 2018.
While this document was later revised
to propose harmonization with DOE’s
Level VI standards by April 2020 and
abandon pursuit of Tier 2 standards
altogether, DOE found that more than
73% of the entries in its own CCMS
database met or surpassed the Tier 2
standards initially proposed in the Code
of Conduct v5 as did 67% of the units
in the NRCan database. Therefore, DOE
intends to analyze the impact of the Tier
2 standards on the EPS market for
products sold in the U.S. and countries

15 The EU Code of Conduct on External Power
Supplies considers a low-voltage EPS to be any EPS
with a nameplate output voltage of less than 6 volts
and a nameplate output current greater than or
equal to 550 milliamps.

16 Additional Assessment in the Frame of the
Review Study on Commission Regulation (EC) No.
278/2009 External Power Supplies. March 2014.
Final Report. <http://www.eceee.org/static/media/
uploads/site-2/ecodesign/products/battery-
chargers/eps-review-additional-assessment-up-
dated-final-report.pdf>.

17Ecodesign and Labeling. ErP Working Plan.
<http://www.eceee.org/ecodesign/Horizontal-
matters/working-plan/>.

18 Commission Regulation (EC) No. 278/2009 of
April 6 2009. <http://www.eceee.org/static/media/
uploads/site-2/ecodesign/products/battery-
chargers/finalreg-eps.pdf>.

19Ecodesign and Labeling. 278/2009: Battery
chargers and external power supplies. <http://
www.eceee.org/ecodesign/products/battery-
chargers/>.

within the EU to determine whether
more stringent efficiency standards in
the U.S. are appropriate for EPSs. DOE
welcomes feedback on its proposed
approach to re-examine the minimum
federal requirements for both the active-
mode and no-load mode for all EPSs
subject to the Level VI standards.
Additionally, DOE seeks feedback from
interested parties on the following
questions:

Issue 26: What impact (if any) does
the EU Code of Conduct v5 currently
have on the EPS industry in the United
States? If the effects are currently
negligible, will the Code of Conduct v5
standards be likely to have an effect in
the future? If so, what are those impacts
likely to be and how long would it take
for those impacts to impact the U.S.
market?

Issue 27: Is active mode still the most
energy consumptive state of operation
for EPSs? If so, why? If not, why not?

Issue 28: Are there any specific types
of EPSs for which it would be difficult
to meet standards more stringent than
the existing Level VI standards? If so,
would it be difficult to meet the more
stringent standards for average active
mode efficiency, no-load mode power,
or both? Which specific types of EPSs
will find it difficult to meet more
stringent standards and why?

Issue 29: Are there any specific types
of EPSs for which increasing the
efficiency requirement would impact
the utility to consumers? If so, which
types of EPSs will be impacted and
how?

Issue 30: What design options exist
for improving the efficiency of EPSs
beyond the Level VI standard levels?
Are any of the options proprietary—and
if so, which ones?

Issue 31: Can manufacturers comply
with the originally proposed Tier 2
Ecodesign requirements? If not, what are
the technical and production barriers
that would prevent manufacturers from
meeting those proposed requirements?
Will certain types of EPSs be likely to
have greater difficulty in meeting these
proposed requirements compared to
other EPSs? If so, which types and why?

Issue 32: What are the costs (in
dollars) associated with each of the
design options utilized to implement
efficiencies greater than the Level VI
standards? Are there any currently
available features that would likely be
sacrificed if standards were made more
stringent than Level VI?

Issue 33: Does the current average
active-mode efficiency metric capture
appropriately representative loading
points for EPSs? If not, should DOE
consider other loading points in active
mode? If so, which ones and why?


http://oee.nrcan.gc.ca/pml-lmp/index.cfm?language_langue=en&action=app%2Esearch%2Drecherche&appliance=EPS
http://oee.nrcan.gc.ca/pml-lmp/index.cfm?language_langue=en&action=app%2Esearch%2Drecherche&appliance=EPS
http://oee.nrcan.gc.ca/pml-lmp/index.cfm?language_langue=en&action=app%2Esearch%2Drecherche&appliance=EPS
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/finalreg-eps.pdf
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/finalreg-eps.pdf
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/finalreg-eps.pdf
http://www.eceee.org/ecodesign/Horizontal-matters/working-plan/
http://www.eceee.org/ecodesign/Horizontal-matters/working-plan/
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/eps-review-additional-assessment-updated-final-report.pdf
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/eps-review-additional-assessment-updated-final-report.pdf
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/eps-review-additional-assessment-updated-final-report.pdf
http://www.eceee.org/static/media/uploads/site-2/ecodesign/products/battery-chargers/eps-review-additional-assessment-updated-final-report.pdf
http://www.eceee.org/ecodesign/products/battery-chargers/
http://www.eceee.org/ecodesign/products/battery-chargers/
http://www.eceee.org/ecodesign/products/battery-chargers/
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Issue 34: What impact would alternate
loading points have on any
determination of active mode efficiency
for EPSs? Should different loading
points be weighted differently from
others based on usage when considering
overall energy consumption? If not, why
not? If so, how?

Issue 35: Can EPSs achieve lower no-
load values than those described in the
Level VI standard? If not, why not? If so,
how?

Issue 36: The EU Code of Conduct v5
Tier 2 levels for no-load mode are much
more stringent than DOE’s no-load
requirements in the Level VI standard.
What technical difficulties (if any) are
there in meeting the EU Code of
Conduct v5 Tier 2 levels for the no-load
mode condition? What barriers (if any)
do manufacturers face meeting or
exceeding the EU Code of Conduct v5
Tier 2 levels for no-load mode?

2. 1dle Mode and Sleep Mode of
External Power Supplies

As part of its review and evaluation
that led to the Level VI standards, DOE
analyzed the energy usage profiles of a
number of different EPSs based on the
end-use application. These usage
profiles considered a number of
different modes such as active mode,
idle/standby mode, sleep mode, no-load
mode, and unplugged mode and then
assigned specific daily percentages to
each mode based on the expected
operation. DOE used these weightings to
calculate the overall energy impact of
more stringent standards because the
loading conditions used to determine
the average active-mode efficiency
metric for EPSs are most often
associated with the operating mode of
the consumer products they power.20
While DOE evaluated the energy
impacts of all operating modes, the
Level VI standards do not account for
any loading points below those
specified in the average active mode
efficiency metric (i.e., 25, 50, 75, and
100 percent of the nameplate output
current of the EPS). DOE has been made
aware that several consumer products
may operate at lower loading conditions
in standby or idle/standby modes.

Issue 37: Do EPSs spend a significant
portion of time operating at loading
conditions outside the range currently
considered by the EPS standards? If so,
which ones?

Issue 38: What are the design options
associated with improving low-load
efficiency? Are any of the design
options proprietary? What are the

20 See Chapter 7 and Appendix 7A of the TSD for
further details. https://www.regulations.gov/
document?D=EERE-2008-BT-STD-0005-0217.

associated costs (in dollars) with
implementing such options?

Issue 39: What EPS loading points
would best represent idle mode, sleep
mode, or other low-power loading
conditions associated with consumer
products in a low-power state? For each
loading point, please explain why it
would be best for the applicable mode.

Issue 40: Would improving low-load
conversion efficiency result in any
significant energy reduction over the
lifetime of an EPS? If so, would these
anticipated reductions be limited to
those EPSs that are paired with
particular types of associated end-use
products—and if this is the case, which
ones and why?

Issue 41: What impact would lower
loading points have on any
determination of average efficiency for
EPSs—and why? Should different
loading points be weighted differently
from others based on usage when
considering overall energy
consumption—if so, why? And if not,
why not?

Issue 42: If DOE were to consider
including additional loading conditions
into its test procedure, should they be
integrated into DOE’s standards—and if
so, how? Should the active mode
efficiencies at the additional loading
conditions be included in the
calculation for the overall average active
mode efficiency of a unit? If so, what
impact (if any) would the additional
active mode efficiencies have on overall
efficiency ratings? If not, should DOE
consider using a separate efficiency
metric for low-loading points? Is there
another approach that may be more
appropriate for considering standby or
idle mode energy savings?

Issue 43: Are there any additional
resources concerning the operation of
EPSs during idle or standby mode that
DOE should consider when evaluating
the EPS standards?

Issue 44: How has the typical usage of
EPSs changed, if at all, since the Level
VI standards became required, among
the various modes of operation (e.g., no-
load, maintenance, active)? If the EPS
usage has changed, what is the nature of
those usage pattern changes and what
are the technical reasons as to why
those usage patterns have changed in
that manner?

G. Shipments

DOE develops shipments forecasts of
EPSs to calculate the national impacts of
potential amended energy conservation
standards on energy consumption, net
present value (“NPV”’), and future
manufacturer cash flows. DOE
shipments projections are based on
available historical data broken out by

product class, capacity, and efficiency.
Current sales estimates allow for a more
accurate model that captures recent
trends in the market.

Issue 45: DOE requests 2018 annual
sales data (i.e., number of shipments) for
EPSs and product classes. If
disaggregated fractions of annual sales
are not available at the EPS class level,
DOE requests more aggregated fractions
of annual sales at the EPS category level.
DOE also requests data and reports on
future market shipment trends.

If disaggregated fractions of annual
sales are not available at the product
type level, DOE requests more
aggregated fractions of annual sales at
the category level.

Issue 46: If available, DOE requests
the same annual sales information of the
various classes of EPSs for the five years
prior to 2019 (i.e., 2014-2018).

Issue 47: What are the potential
impacts (if any) on EPS shipments if the
current energy conservation standards
for EPSs were to be amended to become
more stringent?

Issue 48: Since compliance
requirements with the Level VI
standards began in 2016, what is the
percentage of shipments in each product
class at different efficiencies in the EPS
market? In the absence of any further
amendments to the current energy
conservation standards, what are the
current projected market trends (if any)
in EPS efficiency and why? If the
current standards were to be amended
in a manner consistent with one of the
approaches described elsewhere in this
document (e.g., increased stringency,
combining of current classes, etc.), what
impact(s) (if any) would be likely to
occur in response?

H. Manufacturer Impact Analysis

The purpose of the manufacturer
impact analysis (“MIA”) is to estimate
the financial impact of amended energy
conservation standards on EPS
manufacturers, and to evaluate the
potential impact of such standards on
direct employment and manufacturing
capacity. The MIA includes both
quantitative and qualitative aspects. The
quantitative part of the MIA primarily
relies on the Government Regulatory
Impact Model (“GRIM”), an industry
cash-flow model adapted for each
product in this analysis, with the key
output of industry net present value
(“INPV”). The qualitative part of the
MIA addresses the potential impacts of
energy conservation standards on
manufacturing capacity and industry
competition, as well as factors such as
product characteristics, impacts on
particular subgroups of firms, and
important market and product trends.


https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
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As part of the MIA, DOE intends to
analyze impacts of amended energy
conservation standards on subgroups of
manufacturers of covered products,
including small business manufacturers.
DOE uses the Small Business
Administration’s (““SBA”) small
business size standards to determine
whether manufacturers qualify as small
businesses, which are listed by the
applicable North American Industry
Classification System (“NAICS”’) code.2?
Manufacturing of consumer EPS is
classified under NAICS 335999, “All
Other Miscellaneous Electrical
Equipment and Component
Manufacturing,” and the SBA sets a
threshold of 1500 employees or less for
a domestic entity to be considered as a
small business. This employee
threshold includes all employees in a
business’ parent company and any other
subsidiaries.

One aspect of assessing manufacturer
burden involves examining the
cumulative impact of multiple DOE
standards and the product-specific
regulatory actions of other Federal
agencies that affect the manufacturers of
a covered product or equipment. While
any one regulation may not impose a
significant burden on manufacturers,
the combined effects of several existing
or impending regulations may have
serious consequences for some
manufacturers, groups of manufacturers,
or an entire industry. Assessing the
impact of a single regulation may
overlook this cumulative regulatory
burden. In addition to energy
conservation standards, other
regulations can significantly affect
manufacturers’ financial operations.
Multiple regulations affecting the same
manufacturer can strain profits and lead
companies to abandon product lines or
markets with lower than expected future
returns than competing products. For
these reasons, DOE conducts an analysis
of cumulative regulatory burden as part
of its rulemakings pertaining to
appliance efficiency.

Issue 49: To the extent feasible, DOE
seeks the names and contact
information of any domestic or foreign-
based manufacturers that distribute
EPSs in the United States.

Issue 50: DOE identified small
businesses as a subgroup of
manufacturers that could be
disproportionally impacted by amended
energy conservation standards. In the
manufacturer impact analysis for the
February 2014 Final Rule, DOE did not
identify any small business
manufacturers of EPSs. DOE also did

21 Available online at https://www.sba.gov/
document/support-table-size-standards.

not identify any domestic manufacturers
of EPSs (i.e., DOE found that all
residential EPSs sold in the U.S. were
imported).22 If the previous
determinations are no longer valid, DOE
requests the names and contact
information of small business
manufacturers, as defined by the SBA’s
size threshold, of EPSs that distribute
products in the United States. In
addition, DOE requests comment on any
other manufacturer subgroups that
could be disproportionally impacted by
amended energy conservation
standards. DOE requests feedback on
any potential approaches that could be
considered to address impacts on
manufacturers, including small
businesses.

Issue 51: DOE requests information
regarding the cumulative regulatory
burden impacts on manufacturers of
EPSs associated with (1) other DOE
standards applying to different products
that these manufacturers may also make
and (2) product-specific regulatory
actions of other Federal agencies. DOE
also requests comment on its
methodology for computing cumulative
regulatory burden and whether there are
any flexibilities it can consider that
would reduce this burden while
remaining consistent with the
requirements of EPCA.

Issue 52: Are there any additional
maintenance or repair costs (in dollars),
or differences in product lifetime,
associated with EPSs at efficiencies
higher than the Level VI standards? If
so, what are they and what is the
magnitude of those costs—both on a
total basis and by application. If such
costs exist, how do they compare with
respect to the same types of costs for
EPSs that were manufactured that did
not meet the Level VI standards? With
respect to any impacts on product
lifetime, what is the extent of those
impacts in light of the Level VI
requirements—i.e. have they increased,
decreased, or stayed constant?

L. Other Energy Conservation Standards
Topics

1. Market Failures

In the field of economics, a market
failure is a situation in which the
market outcome does not maximize
societal welfare. Such an outcome
would result in unrealized potential
welfare. DOE welcomes comment on
any aspect of market failures, especially
those in the context of amended energy
conservation standards for EPSs such as
a lack, or excess of information which

22 See chapter 12 of the TSD for the February
2014 Final Rule. https://www.regulations.gov/
document?D=EERE-2008-BT-STD-0005-0217.

leads to misinformed purchases,
misaligned incentives between
purchasers and users, and negative
effects on external factors related to
public health, environmental protection,
OT energy security.

2. Network/“Smart” Technology

DOE published an RFI on the
emerging smart technology appliance
and equipment market. 83 FR 46886
(Sept. 17, 2018). In that RFI, DOE sought
information to better understand market
trends and issues in the emerging
market for appliances and commercial
equipment that incorporate smart
technology. DOE’s intent in issuing the
RFI was to ensure that the Department
did not inadvertently impede such
innovation in fulfilling its statutory
obligations in setting efficiency
standards for covered products and
equipment. DOE seeks comments, data
and information on the issues presented
in the RFI as they may be applicable to
energy conservation standards for EPSs.

3. Other Issues

Additionally, DOE welcomes
comments on other issues relevant to
the conduct of its assessment in
determining whether to amend the
current EPS energy conservation
standards that may not have been
specifically identified in this document.
In particular, DOE notes that under
Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” Executive Branch agencies such
as DOE are directed to manage the costs
associated with the imposition of
expenditures required to comply with
Federal regulations. See 82 FR 9339
(February 3, 2017). Consistent with that
Executive Order, DOE encourages the
public to provide input on measures
DOE could take to lower the cost of its
energy conservation standards
rulemakings, recordkeeping and
reporting requirements, and compliance
and certification requirements
applicable to EPSs while remaining
consistent with the requirements of
EPCA.

II1. Submission of Comments

DOE invites all interested parties to
submit in writing by the date specified
previously in the DATES section of this
document, comments and information
on matters addressed in this notice and
on other matters relevant to DOE’s
consideration of amended energy
conservation standards for EPSs. After
the close of the comment period, DOE
will review the public comments
received and may begin collecting data,
conducting the analyses discussed in
this document.


https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
https://www.regulations.gov/document?D=EERE-2008-BT-STD-0005-0217
https://www.sba.gov/document/support-table-size-standards
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Submitting comments via http://
www.regulations.gov. The hittp://
www.regulations.gov web page requires
you to provide your name and contact
information. Your contact information
will be viewable to DOE Building
Technologies Office staff only. Your
contact information will not be publicly
viewable except for your first and last
names, organization name (if any), and
submitter representative name (if any).
If your comment is not processed
properly because of technical
difficulties, DOE will use this
information to contact you. If DOE
cannot read your comment due to
technical difficulties and cannot contact
you for clarification, DOE may not be
able to consider your comment.

However, your contact information
will be publicly viewable if you include
it in the comment or in any documents
attached to your comment. Any
information that you do not want to be
publicly viewable should not be
included in your comment, nor in any
document attached to your comment.
Persons viewing comments will see only
first and last names, organization
names, correspondence containing
comments, and any documents
submitted with the comments.

Do not submit to http://
www.regulations.gov information for
which disclosure is restricted by statute,
such as trade secrets and commercial or
financial information (hereinafter
referred to as Confidential Business
Information (CBI)). Comments
submitted through http://
www.regulations.gov cannot be claimed
as CBI. Comments received through the
website will waive any CBI claims for
the information submitted. For
information on submitting CBI, see the
Confidential Business Information
section.

DOE processes submissions made
through http://www.regulations.gov
before posting. Normally, comments
will be posted within a few days of
being submitted. However, if large
volumes of comments are being
processed simultaneously, your
comment may not be viewable for up to
several weeks. Please keep the comment
tracking number that
www.regulations.gov provides after you
have successfully uploaded your
comment.

Submitting comments via email, hand
delivery/courier, or postal mail.
Comments and documents submitted
via email, hand delivery/courier, or
postal mail also will be posted to http://
www.regulations.gov. If you do not want
your personal contact information to be
publicly viewable, do not include it in
your comment or any accompanying

documents. Instead, provide your
contact information on a cover letter.
Include your first and last names, email
address, telephone number, and
optional mailing address. The cover
letter will not be publicly viewable as
long as it does not include any
comments.

Include contact information each time
you submit comments, data, documents,
and other information to DOE. If you
submit via postal mail or hand delivery/
courier, please provide all items on a
CD, if feasible. It is not necessary to
submit printed copies. No facsimiles
(faxes) will be accepted.

Comments, data, and other
information submitted to DOE
electronically should be provided in
PDF (preferred), Microsoft Word or
Excel, WordPerfect, or text (ASCII) file
format. Provide documents that are not
secured, written in English and free of
any defects or viruses. Documents
should not contain special characters or
any form of encryption and, if possible,
they should carry the electronic
signature of the author.

Campaign form letters. Please submit
campaign form letters by the originating
organization in batches of between 50 to
500 form letters per PDF or as one form
letter with a list of supporters’ names
compiled into one or more PDFs. This
reduces comment processing and
posting time.

Confidential Business Information.
According to 10 CFR 1004.11, any
person submitting information that he
or she believes to be confidential and
exempt by law from public disclosure
should submit via email, postal mail, or
hand delivery/courier two well-marked
copies: One copy of the document
marked confidential including all the
information believed to be confidential,
and one copy of the document marked
‘“non-confidential’a with the
information believed to be confidential
deleted. Submit these documents via
email or on a CD, if feasible. DOE will
make its own determination about the
confidential status of the information
and treat it according to its
determination.

It is DOE’s policy that all comments
may be included in the public docket,
without change and as received,
including any personal information
provided in the comments (except
information deemed to be exempt from
public disclosure).

DOE considers public participation to
be a very important part of the process
for developing energy conservations
standards for consumer products. DOE
actively encourages the participation
and interaction of the public during the
comment period in each stage of the

rulemaking process. Interactions with
and between members of the public
provide a balanced discussion of the
issues and assist DOE in the rulemaking
process. Anyone who wishes to be
added to the DOE mailing list to receive
future notices and information about
this rulemaking should contact
Appliance and Equipment Standards
Program at (202) 287-1445, or via email
at ApplianceStandardsQuestions@
ee.doe.gov.

Signing Authority

This document of the Department of
Energy was signed on April 2, 2020, by
Alexander N. Fitzsimmons, Deputy
Assistant Secretary for Energy
Efficiency, Energy Efficiency and
Renewable Energy, pursuant to
delegated authority from the Secretary
of Energy. That document with the
original signature and date is
maintained by DOE. For administrative
purposes only, and in compliance with
requirements of the Office of the
Federal Register, the undersigned DOE
Federal Register Liaison Officer has
been authorized to sign and submit the
document in electronic format for
publication, as an official document of
the Department of Energy. This
administrative process in no way alters
the legal effect of this document upon
publication in the Federal Register.

Signed in Washington, DC, on May 6, 2020.

Treena V. Garrett,

Federal Register Liaison Officer, U.S.
Department of Energy.
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