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are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Part 3

[Docket ID OCC-2020-0015]

RIN 1557-AE87

FEDERAL RESERVE SYSTEM

12 CFR Part 217
[Regulation Q; Docket No. R-1708]
RIN 7100-AF82

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 324
RIN 3064—-AF46

Regulatory Capital Rule: Revised
Transition of the Current Expected
Credit Losses Methodology for
Allowances; Correction

AGENCY: Office of the Comptroller of the
Currency, Treasury; the Board of
Governors of the Federal Reserve
System; and the Federal Deposit
Insurance Corporation.

ACTION: Correcting amendment.

SUMMARY: The Office of the Comptroller
of the Currency, the Board of Governors
of the Federal Reserve System, and the
Federal Deposit Insurance Corporation
published an interim final rule in the
Federal Register on March 31, 2020,
that delays the estimated impact on
regulatory capital stemming from the
implementation of Accounting
Standards Update No. 2016—13,
Financial Instruments—Credit Losses,
Topic 326, Measurement of Credit

Losses on Financial Instruments (CECL).

This correcting amendment corrects
errors in and clarifies the March 31,
2020, interim final rule.

DATES:
Effective Date: May 19, 2020.

Applicability date: March 31, 2020.
FOR FURTHER INFORMATION CONTACT:

OCC: Joanne Phillips, Counsel, or
Kevin Korzeniewski, Counsel, Chief
Counsel’s Office, (202) 649-5490, for
persons who are deaf or hearing
impaired, TTY, (202) 649-5597, Office
of the Comptroller of the Currency, 400
7th Street SW, Washington, DC 20219.

Board: Benjamin W. McDonough,
Assistant General Counsel, (202) 452—
2036; David W. Alexander, Senior
Counsel, (202) 452-2877; Legal
Division, Board of Governors of the
Federal Reserve System, 20th and C
Streets NW, Washington, DC 20551. For
the hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (202) 263-4869.

FDIC: Michael Phillips, Counsel,
mphillips@fdic.gov, (202) 898-3581;
Catherine Wood, Counsel, cawood@
fdic.gov; Francis Kuo, Counsel, fkuo@
fdic.gov; Supervision and Legislation
Branch, Legal Division, Federal Deposit
Insurance Corporation, 550 17th Street
NW, Washington, DC 20429. For the
hearing impaired only,
Telecommunication Device for the Deaf
(TDD), (800) 925-4618.

SUPPLEMENTARY INFORMATION: The Office
of the Comptroller of the Currency, the
Board of Governors of the Federal
Reserve System, and the Federal Deposit
Insurance Corporation (collectively, the
agencies) published an interim final rule
in the Federal Register on March 31,
2020 (85 FR 17723), that delayed the
estimated impact on regulatory capital
arising from the implementation of
Accounting Standards Update No.
2016-13, Financial Instruments—Credit
Losses, Topic 326, Measurement of
Credit Losses on Financial Instruments
(interim final rule). This correcting
amendment corrects errors and clarifies
the interim final rule, including rules
affecting 12 CFR 3.301, 12 CFR 217.301,
and 12 CFR 324.301 of the agencies’
capital rules (capital rules). Specifically,
the agencies are replacing the term
“U.S. GAAP” with the term “GAAP,”
which is the defined term in the capital
rules, and making certain other minor
technical corrections.

The agencies also are correcting the
unintentional omission of “Category III”’
banking organizations from the
supplementary leverage ratio provision
in paragraphs (c)(2) and (d)(2)(ii) of
§§3.301, 217.301, and 324.301 of the
capital rules, to clarify that changes to

the calculation of the supplementary
leverage ratio apply to all banking
organizations that must comply with the
supplementary leverage ratio
requirement. When §§ 3.301, 217.301,
and 324.301 of the agencies’ regulatory
capital rules was originally adopted
(CECL transition rule, 84 FR 4222
(February 14, 2019)) in February 2019,
the term ““advanced approaches”
banking organizations referred to all
banking organizations that were subject
to the supplementary leverage ratio.
However, a separate final rule, “Changes
to Applicability Thresholds for
Regulatory Capital and Liquidity
Requirements” ! that became effective
on December 31, 2019, redefined
“advanced approaches.” Under that
rule, advanced approaches banking
organizations now include a smaller
group of banking organizations (i.e.,
Category I and II banking organizations),
while certain banking organizations are
no longer defined as advanced
approaches but remain subject to the
supplementary leverage ratio
requirements (i.e., Category III banking
organizations). The agencies did not
intend to change the applicability of the
CECL transition rule for banking
organizations that calculate the
supplementary leverage ratio, and are
now clarifying that the supplementary
leverage ratio provisions in the CECL
transition rule and the interim final rule
continue to be available to Category III
banking organizations.

The SUPPLEMENTARY INFORMATION to
the interim final rule states that a
banking organization must calculate
transitional amounts for the following
items: Retained earnings, temporary
difference deferred tax assets (DTAs),
and credit loss allowances eligible for
inclusion in regulatory capital. For each
of these items, “the transitional amount
is equal to the difference between the
electing banking organization’s closing
balance sheet amount for the fiscal year-
end immediately prior to its adoption of
CECL (pre-CECL amount) and its
balance sheet amount as of the
beginning of the fiscal year in which it
adopts CECL (post-CECL amount).” The
SUPPLEMENTARY INFORMATION further
explains that ““the CECL transitional
amount is equal to the difference
between an electing banking
organization’s pre-CECL and post-CECL

184 FR 59230 (Nov. 1, 2019).
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amounts of retained earnings at
adoption. The adjusted allowances for
credit losses (AACL) transitional
amount is equal to the difference
between an electing banking
organization’s pre-CECL amount of
ALLL and its post-CECL amount of
AACL at adoption. The DTA transitional
amount is the difference between an
electing banking organization’s pre-
CECL amount and post-CECL amount of
DTAs at adoption due to temporary
differences.”

The interim final rule modified
§§3.301, 217.301, and 324.301 of the
capital rule to permit use of the CECL
transitional amount under the five-year
transition by banking organizations that
did not record a reduction in retained
earnings due to the adoption of CECL.
Given this broadening of the capital
rule’s eligibility requirements, the day-
one ‘“difference” in retained earnings for
banking organizations electing the
interim final rule’s transition provision
can result in an increase rather than a
decrease for purposes of the CECL
transitional amount. Similarly, the day-
one ‘“difference” in DTAs and credit
loss allowances can result in a decrease
rather than an increase. The agencies are
therefore clarifying that an electing
banking organization would reflect the
actual day-one changes to the CECL
transitional amount, DTA transitional
amount, and AACL transitional amount,
including when calculating the
modified CECL transitional amount and
modified AACL transitional amount.
While the definitions of these terms may
suggest that retained earnings could
only decrease and DTAs and credit loss
allowances could only increase
(consistent with the 2019 CECL rule),
the agencies are further clarifying that to
the extent there is a day-one change for
these items, an electing banking
organization would calculate each
transitional amount as a positive or
negative number. For example, an
electing banking organization with an
increase in retained earnings upon
adopting CECL would treat these
amounts as negative values when
calculating its modified CECL
transitional amount for purposes of the
2020 CECL transition.

A. Administrative Procedure Act

The agencies are issuing this
correcting amendment without prior
notice and the opportunity for public
comment and the 30-day delayed
effective date ordinarily prescribed by
the Administrative Procedure Act
(APA).2 Pursuant to section 553(b)(B) of
the APA, general notice and the

25 U.S.C. 553.

opportunity for public comment are not
required with respect to a rulemaking
when an “agency for good cause finds
(and incorporates the finding and a brief
statement of reasons therefor in the
rules issued) that notice and public
procedure thereon are impracticable,
unnecessary, or contrary to the public
interest.”” 3

The agencies believe that the public
interest is best served by implementing
the correcting amendment as soon as
possible. As discussed above, recent
events have suddenly and significantly
affected global economic activity. In
addition, financial markets have
experienced significant volatility. The
magnitude and persistence of the overall
effects on the economy remain highly
uncertain.

The interim final rule was adopted by
the agencies to address concerns that
despite adequate capital planning,
uncertainty about the economic
environment at the time of CECL
adoption could result in higher-than-
anticipated increases in credit loss
allowances. Because of recent economic
dislocations and disruptions in financial
markets, banking organizations may face
higher-than-anticipated increases in
credit loss allowances. This will allow
banking organizations to better focus on
supporting lending to creditworthy
households and businesses.

This correcting amendment makes
additional technical and conforming
amendments to requirements related to
CECL. In addition, this correcting
amendment corrects paragraph (c)(2) of
§§3.301, 217.301, and 324.301 of the
capital rules, as provided in the interim
final rule, to more clearly provide that
changes to the calculation of the
supplementary leverage ratio apply to
all banking organizations that must
comply with the supplementary
leverage ratio requirement. Initially, the
supplementary leverage ratio applied
only to banking organizations
characterized as “advanced approaches”
banking organizations. However, with
the implementation of the final rule,
“Changes to Applicability Thresholds
for Regulatory Capital and Liquidity
Requirements” that became effective on
December 31, 2019, supplementary
leverage ratio requirements now apply
to a smaller group of advanced
approaches banking organizations and
Category III banking organizations. The
agencies are amending the CECL
transition rule and the interim final rule
to ensure that all elements of that
transition continue to be available to
Category III banking organizations, as
intended.

35 U.S.C. 553(b)(B).

The APA also requires a 30-day
delayed effective date, except for (1)
substantive rules which grant or
recognize an exemption or relieve a
restriction; (2) interpretative rules and
statements of policy; or (3) as otherwise
provided by the agency for good cause.*
Because the correcting amendment
relieves a restriction, the rulemaking is
exempt from the APA’s delayed
effective date requirement.5
Additionally, the agencies find good
cause to publish the correcting
amendment with an immediate effective
date for the same reasons set forth above
under the discussion of section
553(b)(B) of the APA.

B. Congressional Review Act

For purposes of Congressional Review
Act, the OMB makes a determination as
to whether a final rule constitutes a
“major” rule.b If a rule is deemed a
“major rule” by the Office of
Management and Budget (OMB), the
Congressional Review Act generally
provides that the rule may not take
effect until at least 60 days following its
publication.”

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in (A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.8

For the same reasons set forth above,
the agencies are adopting the correcting
amendment without the delayed
effective date generally prescribed
under the Congressional Review Act.
The delayed effective date required by
the Congressional Review Act does not
apply to any rule for which an agency
for good cause finds (and incorporates
the finding and a brief statement of
reasons therefor in the rule issued) that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.? In light of current
market uncertainty, the agencies believe

45 U.S.C. 553(d).

55 U.S.C. 553(d)(1).

65 U.S.C. 801 et seq.
75 U.S.C. 801(a)(3).

85 U.S.C. 804(2).

95 U.S.C. 808.
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that delaying the effective date of this
correcting amendment would be
contrary to the public interest.

As required by the Congressional
Review Act, the agencies will submit
the rulemaking and other appropriate
reports to Congress and the Government
Accountability Office for review.

C. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3521) (PRA) states that
no agency may conduct or sponsor, nor
is the respondent required to respond
to, an information collection unless it
displays a currently valid OMB control
number. This correcting amendment
does not contain any information
collection requirements therefore no
submissions will be made by the
agencies to OMB in connection with
this rulemaking.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 10 requires an agency to consider
whether the rules it proposes will have
a significant economic impact on a
substantial number of small entities.1?
The RFA applies only to rules for which
an agency publishes a general notice of
proposed rulemaking pursuant to 5
U.S.C. 553(b). As discussed previously,
consistent with section 553(b)(B) of the
APA, the agencies have determined for
good cause that general notice and
opportunity for public comment is
impracticable and contrary to the
public’s interest, and therefore the
agencies are not issuing a notice of
proposed rulemaking. Accordingly, the
Agencies have concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not

apply.
E. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),12 in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions (IDIs), each
Federal banking agency must consider,
consistent with the principle of safety
and soundness and the public interest,

105 U.S.C. 601 et seq.

11 Under regulations issued by the Small Business
Administration, a small entity includes a depository
institution, bank holding company, or savings and
loan holding company with total assets of $600
million or less and trust companies with total
average annual receipts of $41.5 million or less. See
13 CFR 121.201.

1212 U.S.C. 4802(a).

any administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form, with certain exceptions,
including for good cause.? For the
reasons described above, the agencies
find good cause exists under section 302
of RCDRIA to publish this rulemaking
with an immediate effective date.

F. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 4 requires the Federal
banking agencies to use ‘“plain
language” in all proposed and final
rules published after January 1, 2000. In
light of this requirement, the agencies
have sought to present the rulemaking
in a simple and straightforward manner.

G. Unfunded Mandates Act

As a general matter, the Unfunded
Mandates Act of 1995 (UMRA), 2 U.S.C.
1531 et seq., requires the preparation of
a budgetary impact statement before
promulgating a rule that includes a
Federal mandate that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year. However, the UMRA
does not apply to final rules for which
a general notice of proposed rulemaking
was not published. See 2 U.S.C. 1532(a).
Therefore, because the OCC has found
good cause to dispense with notice and
comment for this rulemaking, the OCC
has not prepared an economic analysis
of the rule under the UMRA.

List of Subjects
12 CFR Part 3

Administrative practice and
procedure, Capital, National banks,
Risk.

12 CFR Part 217

Administrative practice and
procedure, Banks, Banking, Capital,
Federal Reserve System, Holding
companies, Reporting and
recordkeeping requirements, Risk,
Securities.

1312 U.S.C. 4802.
1412 U.S.C. 4809.

12 CFR Part 324

Administrative practice and
procedure, Banks, Banking, Reporting
and recordkeeping requirements,
Savings associations, State non-member
banks.

Office of the Comptroller of the
Currency

12 CFR Chapter I
Authority and Issuance

For the reasons set forth in the
preamble, the OCC amends chapter I of
title 12 of the Code of Federal
Regulations as follows:

PART 3—CAPITAL ADEQUACY
STANDARDS

m 1. The authority citation for part 3
continues to read as follows:

Authority: 12 U.S.C. 93a, 161, 1462, 1462a,
1463, 1464, 1818, 1828(n), 1828 note, 1831n
note, 1835, 3907, 3909, 5412(b)(2)(B), and
Pub. L. 116-136, 134 Stat. 281.

§3.301 [Amended]

m 2. Amend § 3.301 by:

m a. In paragraphs (b)(1) and (d)
introductory text, remove the phrase
“U.S. GAAP” and add in its place the
word “GAAP”;

m b. In paragraph (c)(2) introductory
text, add the phrase “or Category III”
after the phrase “an advanced
approaches” and add the phrase “its
applicable” after the words “its
calculation of’’; and

m c. In paragraph (d)(2)(ii) introductory
text, add the phrase “or Category III”’
after the phrase “An advanced
approaches” and add the phrase “its
applicable” after the phrase “its
calculation of”.

Board of Governors of the Federal
Reserve System

12 CFR Chapter II
Authority and Issuance

For the reasons set forth in the
preamble, the Board amends chapter II
of title 12 of the Code of Federal
Regulations as follows:

PART 217—CAPITAL ADEQUACY OF
BANK HOLDING COMPANIES,
SAVINGS AND LOAN HOLDING
COMPANIES, AND STATE MEMBER
BANKS (REGULATION Q)

m 3. The authority citation for part 217
continues to read as follows:

Authority: 12 U.S.C. 248(a), 321-338a,
481-486, 1462a, 1467a, 1818, 1828, 1831n,
18310, 1831p—1y 1831w, 1835, 1844(b), 1851,
3904, 3906—3909, 4808, 5365, 5368, 5371 and
5371 note, and sec. 4012, Pub. L. 116-136,
134 Stat. 281.
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§217.301 [Amended]

m 4. Amend §217.301 by:

m a. In paragraphs (b)(1) and (d)
introductory, remove “U.S. GAAP” and
add in its place “GAAP”; and

m b. In paragraph (c)(2) introductory
text, add “‘or Category III” after the
phrase “an advanced approaches” and
“its applicable” after the words “its
calculation of”;

m c. In paragraph (d)(2)(i) introductory
text, remove the phrase “in a first” and
add in its place “in its first”’; and

m d. In paragraph (d)(2)(ii) introductory
text, add “‘or Category III” after the
phrase “An advanced approaches” and
“its applicable” after the words ““its
calculation of”.

Federal Deposit Insurance Corporation
12 CFR Chapter III
Authority and Issuance

For the reasons set forth in the joint
preamble, chapter III of title 12 of the
Code of Federal Regulations is amended
as follows:

PART 324—CAPITAL ADEQUACY OF
FDIC-SUPERVISED INSTITUTIONS

m 5. The authority citation for part 324
continues to read as follows:

Authority: 12 U.S.C. 1815(a), 1815(b),
1816, 1818(a), 1818(b), 1818(c), 1818(t),
1819(Tenth), 1828(c), 1828(d), 1828(i),
1828(n), 1828(0), 18310, 1835, 3907, 3909,
4808; 5371; 5412; Pub. L. 102—-233, 105 Stat.

1761, 1789, 1790 (12 U.S.C. 1831n note); Pub.

L. 102—242, 105 Stat. 2236, 2355, as amended
by Pub. L. 103-325, 108 Stat. 2160, 2233 (12
U.S.C. 1828 note); Pub. L. 102-242, 105 Stat.
2236, 2386, as amended by Pub. L. 102-550,
106 Stat. 3672, 4089 (12 U.S.C. 1828 note);
Pub. L. 111-203, 124 Stat. 1376, 1887 (15
U.S.C. 780~7 note); Pub. L. 115-174; Pub. L.
116-136, 134 Stat. 281.

m 6. Amend § 324.301 as follows:

m a. Revise paragraph (b)(1);

m b. In paragraph (b)(2), remove the
phrase “FDIC-supervised’s adoption”
and add in its place “FDIC-supervised
institution’s adoption”;

m c. In paragraph (c)(2) introductory
text, add “‘or Category III” after the
phrase “an advanced approaches” and
“its applicable” after the words ““its
calculation of”;

m d. Revise paragraph (d) introductory
text;

m e. In paragraph (d)(2)(i) introductory
text, remove the phrase “in its a” and
add in its place “in its first”;

m f. In paragraph (d)(2)(i)(C), remove the
phrase “fifty percent of its AACL
transitional amount” and add in its
place “fifty percent of its modified
AACL transitional amount” and remove
the phrase “twenty-five percent of its
AACL transitional amount” and add in

its place “twenty-five percent of its
modified AACL transitional amount”’;
m g. In paragraph (d)(2)(ii) introductory
text, add “or Category III"”” after the
phrase “An advanced approaches”,
remove the phrase ““for the fiscal year
that begins during the 2020 calendar
year” and add in its place “during
2020, and add ““its applicable” after the
words ““its calculation of”’; and
m h. In paragraph (d)(2)(ii)(A), remove
the phrase ““fifty percent of its CECL
transitional amount” and add in its
place the phrase “fifty percent of its
modified CECL transitional amount”
and remove the phrase “twenty-five
percent of its CECL transitional
amount” and add in its place “twenty-
five percent of its modified CECL
transitional amount”.

The revisions read as follows:

§324.301 Current expected credit losses
(CECL) transition.
* * * * *

(b) E

(1) Transition period means the three-
year period, beginning the first day of
the fiscal year in which an FDIC-
supervised institution adopts CECL and
reflects CECL in its first Call Report
filed after that date; or, for the 2020
transition under paragraph (d) of this
section, the five-year period beginning
on the earlier of the date an FDIC-
supervised institution was required to
adopt CECL for accounting purposes
under GAAP (as in effect on January 1,
2020), or the first day of the quarter in
which the FDIC-supervised institution
files regulatory reports that include
CECL.

* * * * *

(d) Calculation of the five-year CECL
transition provision. An FDIC-
supervised institution that was required
to adopt CECL for accounting purposes
under GAAP (as in effect January 1,
2020) as of the first day of a fiscal year
that begins during the 2020 calendar
year, and that makes the election
described in paragraph (a)(1) of this
section, may use the transitional
amounts and modified transitional
amounts in paragraph (d)(1) of this
section with the 2020 CECL transition
calculation in paragraph (d)(2) of this
section to adjust its calculation of
regulatory capital ratios during each
quarter of the transition period in which
an FDIC-supervised institution uses
CECL for purposes of its Call Report. An
FDIC supervised-institution that did not
make the election described in
paragraph (a)(1) of this section because
it did not record a reduction in retained
earnings due to the adoption of CECL as
of the beginning of the fiscal year in
which the FDIC-supervised institution

adopted CECL may use the transition
provision in this paragraph (d) if it has
a positive modified CECL transitional
amount during any quarter ending in
2020 and makes the election in the Call
Report filed for the same quarter.

* * * * *

Brian Brooks,
First Deputy Comptroller, Comptroller of the
Currency.

Board of Governors of the Federal Reserve
System.
Ann Misback,
Secretary of the Board.

Federal Deposit Insurance Corporation.

Dated at Washington, DC, on April 13,
2020.

Robert E. Feldman,
Executive Secretary.
[FR Doc. 2020-08789 Filed 5-18—20; 8:45 am]
BILLING CODE 4810-33-P 6210-01-P; 6714-01-P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
[Docket Number SBA-2020-2028]
RIN 3245-AH42

Business Loan Program Temporary
Changes; Paycheck Protection
Program—Loan Increases

AGENCY: U. S. Small Business
Administration.

ACTION: Interim final rule.

SUMMARY: On April 2, 2020, the U.S.
Small Business Administration (SBA)
posted an interim final rule announcing
the implementation of the Coronavirus
Aid, Relief, and Economic Security Act
(CARES Act). The CARES Act
temporarily adds a new program, titled
the “Paycheck Protection Program,” to
the SBA’s 7(a) Loan Program. The
CARES Act also provides for forgiveness
of up to the full principal amount of
qualifying loans guaranteed under the
Paycheck Protection Program (PPP). The
PPP is intended to provide economic
relief to small businesses nationwide
adversely impacted by the Coronavirus
Disease 2019 (COVID-19). SBA posted
additional interim final rules on April 3,
2020, April 14, 2020, April 24, 2020,
April 28, 2020, April 30, 2020, May 5,
2020, and May 8, 2020, and the
Department of the Treasury posted an
additional interim final rule on April
28, 2020. This interim final rule
supplements the previously posted
interim final rules by providing
guidance on the ability to increase
certain PPP loans, and requests public
comment.
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DATES:

Effective date: This rule is effective
May 19, 2020.

Applicability date: This interim final
rule applies to applications submitted
under the Paycheck Protection Program
through June 30, 2020, or until funds
made available for this purpose are
exhausted.

Comment date: Comments must be
received on or before June 18, 2020.

ADDRESSES: You may submit comments,
identified by number SBA-2020-2028
through the Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.
SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
send an email to ppp-ifr@sba.gov.
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT: A
Call Center Representative at 833-572—
0502, or the local SBA Field Office; the
list of offices can be found at https://
www.sba.gov/tools/local-assistance/
districtoffices.

SUPPLEMENTARY INFORMATION:

I. Background Information

On March 13, 2020, President Trump
declared the ongoing Coronavirus
Disease 2019 (COVID-19) pandemic of
sufficient severity and magnitude to
warrant an emergency declaration for all
States, territories, and the District of
Columbia. With the COVID-19
emergency, many small businesses
nationwide are experiencing economic
hardship as a direct result of the
Federal, State, tribal, and local public
health measures that are being taken to
minimize the public’s exposure to the
virus. These measures, some of which
are government-mandated, are being
implemented nationwide and include
the closures of restaurants, bars, and
gyms. In addition, based on the advice
of public health officials, other
measures, such as keeping a safe
distance from others or stay-at-home
orders, are being implemented, resulting
in a dramatic decrease in economic
activity as the public limits activity at
malls, retail stores, and other
businesses.

On March 27, 2020, the President
signed the Coronavirus Aid, Relief, and
Economic Security Act (the CARES Act)
(Pub. L. 116-136) to provide emergency

assistance and health care response for
individuals, families, and businesses
affected by the coronavirus pandemic.
The Small Business Administration
(SBA) received funding and authority
through the CARES Act to modify
existing loan programs and establish a
new loan program to assist small
businesses nationwide adversely
impacted by the COVID-19 emergency.
Section 1102 of the CARES Act
temporarily permits SBA to guarantee
100 percent of 7(a) loans under a new
program titled the “Paycheck Protection
Program.” Section 1106 of the CARES
Act provides for forgiveness of up to the
full principal amount of qualifying
loans guaranteed under the Paycheck
Protection Program (PPP). On April 24,
2020, the President signed the Paycheck
Protection Program and Health Care
Enhancement Act (Pub. L. 116-139),
which provided additional funding and
authority for the PPP.

II. Comments and Immediate Effective
Date

The intent of the Act is that SBA
provide relief to America’s small
businesses expeditiously. This intent,
along with the dramatic decrease in
economic activity nationwide, provides
good cause for SBA to dispense with the
30-day delayed effective date provided
in the Administrative Procedure Act.
Specifically, it is critical to meet
lenders’ and borrowers’ need for clarity
concerning program requirements as
rapidly as possible because the last day
eligible borrowers can apply for and
receive a loan is June 30, 2020.

This interim final rule supplements
previous regulations and guidance on an
important, discrete issue. The
immediate effective date of this interim
final rule will benefit lenders so that
they can swiftly close and disburse
loans to small businesses. This interim
final rule is effective without advance
notice and public comment because
section 1114 of the Act authorizes SBA
to issue regulations to implement Title
I of the Act without regard to notice
requirements. In addition, SBA has
determined that there is good cause for
dispensing with advance public notice
and comment on the ground that it
would be contrary to the public interest.
Specifically, SBA has determined that
advance public notice and comment
would delay the ability of certain
businesses to obtain increases in their
PPP loan amounts in order to ensure
they obtain the maximum amount that
they are eligible for under current
guidance (guidance that was not
available at the time their PPP loans
were approved). This rule is being
issued to allow for immediate

implementation of this program.
Although this interim final rule is
effective immediately, comments are
solicited from interested members of the
public on all aspects of the interim final
rule, including section III below. These
comments must be submitted on or
before June 18, 2020. SBA will consider
these comments and the need for
making any revisions as a result of these
comments.

IIL. Paycheck Protection Program
Requirements for Loan Increases

Overview

The CARES Act was enacted to
provide immediate assistance to
individuals, families, and organizations
affected by the COVID-19 emergency.
Among the provisions contained in the
CARES Act are provisions authorizing
SBA to temporarily guarantee loans
under the PPP. Loans under the PPP
will be 100 percent guaranteed by SBA,
and the full principal amount of the
loans and any accrued interest may
qualify for loan forgiveness. Additional
information about the PPP is available
in interim final rules published by SBA
and the Department of the Treasury in
the Federal Register (85 FR 20811, 85
FR 20817, 85 FR 21747, 85 FR 23450,
85 FR 23917, 85 FR 26321, 85 FR 26324,
85 FR 27287), and an additional SBA
interim final rule entitled “Business
Loan Program Temporary Changes;
Paycheck Protection Program—
Requirements—Extension of Limited
Safe Harbor with Respect to
Certification Concerning Need for PPP
Loan Request,” which SBA posted on
May 8, 2020, and is published
elsewhere in this issue of the Federal
Register (collectively, the PPP Interim
Final Rules).

On April 14, 2020, SBA posted an
interim final rule that, among other
things, provided guidance for
individuals with self-employment
income (85 FR 21747). The interim final
rule stated, ““if you are a partner in a
partnership, you may not submit a
separate PPP loan application for
yourself as a self-employed individual.
Instead, the self-employment income of
general active partners may be reported
as a payroll cost, up to $100,000
annualized, on a PPP loan application
filed by or on behalf of the partnership.”
On April 28, 2020, the Department of
the Treasury posted an interim final rule
that provided an alternative criterion for
calculating the maximum loan amount
for PPP loans issued to seasonal
employers (85 FR 23917).

Some PPP loans were approved to
partnerships or seasonal employers
before the additional guidance was


https://www.sba.gov/tools/local-assistance/districtoffices
https://www.sba.gov/tools/local-assistance/districtoffices
https://www.sba.gov/tools/local-assistance/districtoffices
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:ppp-ifr@sba.gov
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issued and, as a result, those businesses
may not have received PPP loans in the
maximum amount for which they are
eligible. This interim final rule
authorizes all PPP lenders to increase
existing PPP loans to partnerships or
seasonal employers to include
appropriate amounts to cover partner
compensation in accordance with the
interim final rule posted on April 14,
2020, or to permit the seasonal
employer to calculate its maximum loan
amount using the alternative criterion
posted on April 28, 2020.

In addition, although the interim final
rule on disbursements posted on April
28, 2020, requires PPP loans to be
disbursed in a single disbursement, if a
PPP loan that is increased has already
been disbursed, this interim final rule
authorizes the lender to make an
additional disbursement of the
increased loan proceeds prior to
submission of the initial SBA Form
1502 that includes that loan. SBA Form
1502 is required to be submitted within
20 calendar days after a PPP loan is
approved or, for loans approved before
availability of the updated SBA Form
1502 reporting process, by May 22,
2020.1

1. Loan Increases

a. If a partnership received a PPP loan
that did not include any compensation
for its partners, can the loan amount be
increased to include partner
compensation?

Yes. If a partnership received a PPP
loan that only included amounts
necessary for payroll costs of the
partnership’s employees and other
eligible operating expenses, but did not
include any amount for partner
compensation,? the lender may
electronically submit a request through
SBA’s E-Tran Servicing site to increase
the PPP loan amount to include
appropriate partner compensation, even
if the loan has been fully disbursed,
provided that the lender’s first SBA
Form 1502 report to SBA on the PPP
loan has not been submitted. After the
initial SBA Form 1502 report on the PPP
loan has been submitted to SBA, or after
the date the first SBA Form 1502 was
required to be submitted to SBA, the
loan cannot be increased. In no event

1SBA extended the deadline for submission of
the initial SBA Form 1502 for such loans from May
18, 2020 to May 22, 2020, in its interim final rule
posted on May 8, 2020.

2 As set forth in the interim final rule posted on
April 14, 2020, a partner in a partnership may not
submit a separate PPP loan application as a self-
employed individual. Instead, the self-employment
income of general active partners may be reported
as a payroll cost, up to $100,000 annualized, on a
PPP loan application filed by or on behalf of the
partnership.

can the increased loan amount exceed
the maximum loan amount allowed
under the PPP Program, which is $10
million for an individual borrower or
$20 million for a corporate group.
Additionally, the borrower must
provide the lender with required
documentation to support the
calculation of the increase.

The interim final rule posted on April
14, 2020, describes how partnerships,
rather than individual partners are
eligible for a PPP loan. The interim final
rule further explained that the self-
employment income of general active
partners could be reported as a payroll
cost, up to $100,000 annualized, on a
PPP loan application filed by or on
behalf of the partnership. Guidance
describing how to calculate partnership
PPP loan amounts and defining the self-
employment income of partners was
posted on April 24, 2020 (see How to
Calculate Maximum Loan Amounts,
Question 4 at https://www.sba.gov/sites/
default/files/2020-04/How-to-Calculate-
Loan-Amounts.pdf).

b. If a seasonal employer received a
PPP loan before the alternative criterion
for determining the maximum loan
amount for seasonal employers became
available, can the loan amount be
increased based on a revised calculation
using the alternative criterion?

Yes. If a seasonal employer received
a PPP loan before the alternative
criterion for such employers was posted
on April 28, 2020, and would be eligible
for a higher maximum loan amount
under the alternative criterion, the
lender may electronically submit a
request through SBA’s E-Tran Servicing
site to increase the PPP loan amount,
even if the loan has been fully
disbursed, provided that the lender’s
first SBA Form 1502 report to SBA on
the PPP loan has not been submitted.
After the initial SBA Form 1502 report
has been submitted to SBA, or after the
date the initial SBA Form 1502 report
was required to be submitted to SBA,
the loan cannot be increased. In no
event can the increased loan amount
exceed the maximum loan amount
allowed under the PPP Program, which
is $10 million for an individual
borrower or $20 million for a corporate
group. Additionally, the borrower must
provide the lender with required
documentation to support the
calculation of the increase.

2. Disbursements and 1502 Reporting on
Increased PPP Loans

a. If a borrower’s PPP loan has
already been fully disbursed, can the
lender make an additional disbursement
for the increased loan proceeds?

Yes. Notwithstanding the requirement
set forth in paragraph 1.a. of the interim
final rule on disbursements posted on
April 28, 2020, i.e., that lenders make a
one-time, full disbursement of the PPP
loan within ten calendar days of loan
approval, if a PPP loan is increased
under paragraphs 1.a. or b. above, the
lender may make a single additional
disbursement of the increased loan
proceeds prior to submission of the
initial SBA Form 1502 report for that
loan.

b. How do lenders report
disbursements on PPP loans that are
increased and does the increase in the
loan delay the timeframe to report the
loan on the SBA Form 15027

SBA set forth in the interim final rule
on disbursements and 1502 reporting
posted on April 28, 2020, the process
lenders must follow to electronically
upload SBA Form 1502 information on
PPP loans. The interim final rule
provided that lenders must submit the
SBA Form 1502 information within 20
calendar days after a PPP loan is
approved or, for loans approved before
availability of the updated SBA Form
1502 reporting process, by May 18,
2020. In its interim final rule posted on
May 8, 2020, SBA revised that date from
May 18, 2020 to May 22, 2020. Lenders
must comply with the initial 1502
reporting deadline. SBA may review at
any time an increase submitted by the
lender to confirm that the increase was
submitted within the required
timeframe; increases submitted outside
the required timeframe will not be
forgiven and no processing fee will be
earned on such amounts. Additionally,
lenders are not entitled to processing
fees on increases submitted outside of
the required timeframe.

3. Additional Information

SBA may provide further guidance, if
needed, through SBA notices that will
be posted on SBA’s website at
www.sba.gov. Questions on the
Paycheck Protection Program may be
directed to the Lender Relations
Specialist in the local SBA Field Office.
The local SBA Field Office may be
found at https://www.sba.gov/tools/
local-assistance/districtoffices.

Compliance With Executive Orders
12866, 12988, 13132, 13563, and 13771,
the Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Orders 12866, 13563, and
13771

This interim final rule is
economically significant for the
purposes of Executive Orders 12866 and


https://www.sba.gov/sites/default/files/2020-04/How-to-Calculate-Loan-Amounts.pdf
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13563, and is considered a major rule
under the Congressional Review Act.
SBA, however, is proceeding under the
emergency provision at Executive Order
12866 Section 6(a)(3)(D) based on the
need to move expeditiously to mitigate
the current economic conditions arising
from the COVID-19 emergency. This
rule’s designation under Executive
Order 13771 will be informed by public
comment.

Executive Order 12988

SBA has drafted this rule, to the
extent practicable, in accordance with
the standards set forth in section 3(a)
and 3(b)(2) of Executive Order 12988, to
minimize litigation, eliminate
ambiguity, and reduce burden. The rule
has no preemptive or retroactive effect.

Executive Order 13132

SBA has determined that this rule
will not have substantial direct effects
on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various layers of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Chapter 35

SBA has determined that this rule
will not impose new or modify existing
recordkeeping or reporting requirements
under the Paperwork Reduction Act.

Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule
pursuant to section 553(b) of the APA or
another law, the agency must prepare a
regulatory flexibility analysis that meets
the requirements of the RFA and
publish such analysis in the Federal
Register. 5 U.S.C. 603, 604. Specifically,
the RFA normally requires agencies to
describe the impact of a rulemaking on
small entities by providing a regulatory
impact analysis. Such analysis must
address the consideration of regulatory
options that would lessen the economic
effect of the rule on small entities. The
RFA defines a “small entity”’ as (1) a
proprietary firm meeting the size
standards of the Small Business
Administration (SBA); (2) a nonprofit
organization that is not dominant in its
field; or (3) a small government
jurisdiction with a population of less
than 50,000. 5 U.S.C. 601(3)—(6). Except
for such small government jurisdictions,
neither State nor local governments are
“small entities.” Similarly, for purposes
of the RFA, individual persons are not

small entities. The requirement to
conduct a regulatory impact analysis
does not apply if the head of the agency
“certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” 5 U.S.C.
605(b). The agency must, however,
publish the certification in the Federal
Register at the time of publication of the
rule, “along with a statement providing
the factual basis for such certification.”
If the agency head has not waived the
requirements for a regulatory flexibility
analysis in accordance with the RFA’s
waiver provision, and no other RFA
exception applies, the agency must
prepare the regulatory flexibility
analysis and publish it in the Federal
Register at the time of promulgation or,
if the rule is promulgated in response to
an emergency that makes timely
compliance impracticable, within 180
days of publication of the final rule. 5
U.S.C. 604(a), 608(b). Rules that are
exempt from notice and comment are
also exempt from the RFA requirements,
including conducting a regulatory
flexibility analysis, when among other
things the agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest. SBA Office of
Advocacy guide: How to Comply with
the Regulatory Flexibility Act, Ch.1. p.9.
Accordingly, SBA is not required to
conduct a regulatory flexibility analysis.

Jovita Carranza,

Administrator.

[FR Doc. 2020-10658 Filed 5-18-20; 8:45 am]
BILLING CODE P

SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
[Docket Number SBA-2020-0026]
RIN 3245-AH41

Business Loan Program Temporary
Changes; Paycheck Protection
Program—Requirements—Extension
of Limited Safe Harbor With Respect to
Certification Concerning Need for PPP
Loan Request

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule.

SUMMARY: On April 24, 2020, the U.S.
Small Business Administration (SBA)
posted an interim final rule relating to
promissory notes, authorizations,
affiliation, and eligibility in connection
with the implementation of a temporary
new program, titled the ‘Paycheck
Protection Program.” The Paycheck

Protection Program was established
under the Coronavirus Aid, Relief, and
Economic Security Act (CARES Act or
the Act). This interim final rule revises
the interim final rule posted on April
24, 2020, by extending the date by
which certain Paycheck Protection
Program borrowers may repay their
loans from May 7, 2020 to May 14, 2020,
in order to avail themselves of a safe
harbor with respect to a certification
required by the Act, and makes other
conforming changes. This interim final
rule supplements SBA’s implementation
of the Act and requests public comment.
DATES:

Effective date: This rule is effective
May 19, 2020.

Applicability date: This interim final
rule applies to borrowers who applied
for loans under the Paycheck Protection
Program.

Comment date: Comments must be
received on or before June 18, 2020.
ADDRESSES: You may submit comments,
identified by number SBA-2020-0026
through the Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.
SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
send an email to ppp-ifr@sba.gov.
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT: A
Call Center Representative at 833-572—
0502, or the local SBA Field Office; the
list of offices can be found at https://
www.sba.gov/tools/local-assistance/
districtoffices.

SUPPLEMENTARY INFORMATION:

I. Background Information

On March 13, 2020, President Trump
declared the ongoing Coronavirus
Disease 2019 (COVID-19) pandemic of
sufficient severity and magnitude to
warrant an emergency declaration for all
States, territories, and the District of
Columbia. With the COVID-19
emergency, many small businesses
nationwide are experiencing economic
hardship as a direct result of the
Federal, State, tribal, and local public
health measures that are being taken to
minimize the public’s exposure to the
virus. These measures, some of which
are government-mandated, are being
implemented nationwide and include
the closures of restaurants, bars, and


https://www.sba.gov/tools/local-assistance/districtoffices
https://www.sba.gov/tools/local-assistance/districtoffices
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gyms. In addition, based on the advice
of public health officials, other
measures, such as keeping a safe
distance from others or even stay-at-
home orders, are being implemented,
resulting in a dramatic decrease in
economic activity as the public avoids
malls, retail stores, and other
businesses.

On March 27, 2020, the President
signed the Coronavirus Aid, Relief, and
Economic Security Act (the CARES Act
or the Act) (Pub. L. 116-136) to provide
emergency assistance and health care
response for individuals, families, and
businesses affected by the coronavirus
pandemic. The Small Business
Administration (SBA) received funding
and authority through the Act to modify
existing loan programs and establish a
new loan program to assist small
businesses nationwide adversely
impacted by the COVID-19 emergency.
Section 1102 of the Act temporarily
permits SBA to guarantee 100 percent of
7(a) loans under a new program titled
the “Paycheck Protection Program.”
Section 1106 of the Act provides for
forgiveness of up to the full principal
amount of qualifying loans guaranteed
under the Paycheck Protection Program.
On April 24, 2020, the President signed
the Paycheck Protection Program and
Health Care Enhancement Act (Pub. L.
116-139), which provided additional
funding and authority for the PPP.

II. Comments and Immediate Effective
Date

This interim final rule is effective
without advance notice and public
comment because section 1114 of the
Act authorizes SBA to issue regulations
to implement Title I of the Act without
regard to notice requirements. In
addition, SBA has determined that there
is good cause for dispensing with
advance public notice and comment on
the ground that it would be contrary to
the public interest. Specifically, SBA, in
consultation with the Department of the
Treasury, intends to issue additional
guidance with regard to the safe harbor
and extending the safe harbor deadline
from May 7 to May 14 will afford
Paycheck Protection Program borrowers
time to review the forthcoming SBA
guidance and decide whether to avail
themselves of the safe harbor. SBA
previously announced this intended
extension in nonbinding guidance
published on May 5, 2020. Advance
notice and public comment would
defeat the purpose of this interim final
rule given the timeline for the existing
safe harbor and short-term, temporary
nature of this program. These same
reasons provide good cause for SBA to
dispense with the 30-day delayed

effective date provided in the
Administrative Procedure Act.

Although this interim final rule is
effective immediately, comments are
solicited from interested members of the
public on all aspects of the interim final
rule, including section III below. These
comments must be submitted on or
before June 18, 2020. SBA will consider
these comments and the need for
making any revisions as a result of these
comments.

III. Paycheck Protection Program
Requirements for Extension of Safe
Harbor With Respect to Certification
Concerning Need for PPP Loan Request

The CARES Act was enacted to
provide immediate assistance to
individuals, families, and organizations
affected by the COVID-19 emergency.
Among the provisions contained in the
CARES Act are provisions authorizing
SBA to temporarily guarantee loans
under the Paycheck Protection Program
(PPP). Loans under the PPP are 100
percent guaranteed by SBA, and the full
principal amount of the loans and any
accrued interest may qualify for loan
forgiveness. The Act requires each
applicant applying for a PPP loan to
certify “‘that the uncertainty of current
economic conditions makes necessary
the loan request to support the ongoing
obligations”’ of the applicant. On April
24, 2020, SBA posted on its website an
interim final rule (the Fourth PPP
Interim Final Rule), which also was
published in the Federal Register on
April 28, 2020 (85 FR 23450), to provide
relief to PPP borrowers who applied for
and received PPP loans based on a
misunderstanding or misapplication of
the required certification standard. The
Fourth PPP Interim Final Rule provides
that any borrower that applied for a PPP
loan and repays the loan in full by May
7, 2020, will be deemed by SBA to have
made the required certification in good
faith. SBA, in consultation with the
Department of the Treasury, will issue
additional guidance before May 14,
2020 concerning how SBA will review
the required certification to help PPP
borrowers evaluate whether they may
have misunderstood or misapplied the
statutory certification standard.? Based
on this upcoming guidance, SBA, in
consultation with the Department of the
Treasury, determined that it is necessary
and appropriate to extend the safe
harbor deadline for repaying PPP loans
from May 7, 2020 to May 14, 2020.

1This guidance is available at https://
www.sba.gov/sites/default/files/2020-05/Paycheck-
Protection-Program-Frequently-Asked-Questions_
05%2013%2020_2.pdf.

Limited Safe Harbor With Respect to
Certification Concerning Need for PPP
Loan Request

Consistent with section 1102 of the
CARES Act, the Borrower Application
Form requires PPP applicants to certify
that “[c]urrent economic uncertainty
makes this loan request necessary to
support the ongoing operations of the
Applicant.” Any borrower that applied
for a PPP loan and repays the loan in
full by May 14, 2020 will be deemed by
SBA to have made the required
certification in good faith. The
Administrator, in consultation with the
Secretary, determined that this safe
harbor is necessary and appropriate to
ensure that borrowers promptly repay
PPP loan funds that the borrower
obtained based on a misunderstanding
or misapplication of the required
certification standard.

The extension of the safe harbor
requires a corresponding date change to
the interim final rule that SBA posted
on its website on April 28, 2020, which
was published in the Federal Register
on May 4, 2020 (85 FR 26321), regarding
PPP loan disbursements. Specifically,
Part III.1.b. provides that Lenders must
electronically upload SBA Form 1502
information within 20 calendar days
after a PPP loan is approved or, for loans
approved before the availability of the
updated SBA Form 1502 reporting
process, by May 18, 2020. 85 FR 26321,
26323. Because of the extension of the
safe harbor deadline, SBA is extending
the deadline for the submission of the
initial SBA Form 1502 from May 18,
2020 to May 22, 2020.

Additional Information

SBA may provide further guidance, if
needed, through SBA notices that will
be posted on SBA’s website at
www.sba.gov. Questions on the
Paycheck Protection Program may be
directed to the Lender Relations
Specialist in the local SBA Field Office.
The local SBA Field Office may be
found at https://www.sba.gov/tools/
local-assistance/districtoffices.

Compliance With Executive Orders
12866, 12988, 13132, 13563, and 13771,
the Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612).

Executive Orders 12866, 13563, and
13771

This interim final rule is
economically significant for the
purposes of Executive Orders 12866 and
13563, and is considered a major rule
under the Congressional Review Act.
SBA, however, is proceeding under the
emergency provision at Executive Order


https://www.sba.gov/sites/default/files/2020-05/Paycheck-Protection-Program-Frequently-Asked-Questions_05%2013%2020_2.pdf
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12866 Section 6(a)(3)(D) based on the
need to move expeditiously to mitigate
the current economic conditions arising
from the COVID-19 emergency. This
rule’s designation under Executive
Order 13771 will be informed by public
comment.

Executive Order 12988

SBA has drafted this rule, to the
extent practicable, in accordance with
the standards set forth in section 3(a)
and 3(b)(2) of Executive Order 12988, to
minimize litigation, eliminate
ambiguity, and reduce burden. The rule
has no preemptive or retroactive effect.

Executive Order 13132

SBA has determined that this rule
will not have substantial direct effects
on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various layers of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Chapter 35

SBA has determined that this rule
will not impose new or modify existing
recordkeeping or reporting requirements
under the Paperwork Reduction Act.

Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule
pursuant to section 553(b) of the APA or
another law, the agency must prepare a
regulatory flexibility analysis that meets
the requirements of the RFA and
publish such analysis in the Federal
Register. 5 U.S.C. 603, 604. Specifically,
the RFA normally requires agencies to
describe the impact of a rulemaking on
small entities by providing a regulatory
impact analysis. Such analysis must
address the consideration of regulatory
options that would lessen the economic
effect of the rule on small entities. The
RFA defines a “small entity”” as (1) a
proprietary firm meeting the size
standards of the Small Business
Administration (SBA); (2) a nonprofit
organization that is not dominant in its
field; or (3) a small government
jurisdiction with a population of less
than 50,000. 5 U.S.C. 601(3)—(6). Except
for such small government jurisdictions,
neither State nor local governments are
“small entities.” Similarly, for purposes
of the RFA, individual persons are not
small entities. The requirement to
conduct a regulatory impact analysis
does not apply if the head of the agency
“certifies that the rule will not, if

promulgated, have a significant
economic impact on a substantial
number of small entities.” 5 U.S.C.
605(b). The agency must, however,
publish the certification in the Federal
Register at the time of publication of the
rule, “along with a statement providing
the factual basis for such certification.”
If the agency head has not waived the
requirements for a regulatory flexibility
analysis in accordance with the RFA’s
waiver provision, and no other RFA
exception applies, the agency must
prepare the regulatory flexibility
analysis and publish it in the Federal
Register at the time of promulgation or,
if the rule is promulgated in response to
an emergency that makes timely
compliance impracticable, within 180
days of publication of the final rule. 5
U.S.C. 604(a), 608(b). Rules that are
exempt from notice and comment are
also exempt from the RFA requirements,
including conducting a regulatory
flexibility analysis, when among other
things the agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest. SBA Office of
Advocacy guide: How to Comply with
the Regulatory Flexibility Act, Ch.1. p.9.
Accordingly, SBA is not required to
conduct a regulatory flexibility analysis.

Jovita Carranza,

Administrator.

[FR Doc. 2020-10649 Filed 5-18-20; 8:45 am]
BILLING CODE P

SMALL BUSINESS ADMINISTRATION

13 CFR Parts 120 and 121
[Docket Number SBA-2020-0029]
RIN 3245-AH43

Business Loan Program Temporary
Changes; Paycheck Protection
Program—Eligibility of Certain Electric
Cooperatives

AGENCY: U.S. Small Business
Administration.

ACTION: Interim final rule.

SUMMARY: On April 2, 2020, the U.S.
Small Business Administration (SBA)
posted an interim final rule announcing
the implementation of the Coronavirus
Aid, Relief, and Economic Security Act
(CARES Act). The CARES Act
temporarily adds a new program, titled
the “Paycheck Protection Program,” to
the SBA’s 7(a) Loan Program. The
CARES Act also provides for forgiveness
of up to the full principal amount of
qualifying loans guaranteed under the
Paycheck Protection Program (PPP). The
PPP is intended to provide economic

relief to small businesses nationwide
adversely impacted by the Coronavirus
Disease 2019 (COVID-19). SBA posted
additional interim final rules on April 3,
2020, April 14, 2020, April 24, 2020,
April 28, 2020, April 30, 2020, May 5,
2020, and May 8, 2020, and the
Department of the Treasury posted an
additional interim final rule on April
28, 2020. This interim final rule
supplements the previously posted
interim final rules by providing
guidance on additional eligibility
requirements for certain electric
cooperatives, and requests public
comment.

DATES:

Effective date: This rule is effective
May 19, 2020.

Applicability date: This interim final
rule applies to applications submitted
under the Paycheck Protection Program
through June 30, 2020, or until funds
made available for this purpose are
exhausted.

Comment date: Comments must be
received on or before June 18, 2020.
ADDRESSES: You may submit comments,
identified by number SBA-2020-0029
through the Federal eRulemaking Portal:
http://www.regulations.gov. Follow the
instructions for submitting comments.
SBA will post all comments on
www.regulations.gov. If you wish to
submit confidential business
information (CBI) as defined in the User
Notice at www.regulations.gov, please
send an email to ppp-ifr@sba.gov.
Highlight the information that you
consider to be CBI and explain why you
believe SBA should hold this
information as confidential. SBA will
review the information and make the
final determination whether it will
publish the information.

FOR FURTHER INFORMATION CONTACT: A
Call Center Representative at 833-572—
0502, or the local SBA Field Office; the
list of offices can be found at https://
www.sba.gov/tools/local-assistance/
districtoffices.

SUPPLEMENTARY INFORMATION:

I. Background Information

On March 13, 2020, President Trump
declared the ongoing Coronavirus
Disease 2019 (COVID-19) pandemic of
sufficient severity and magnitude to
warrant an emergency declaration for all
States, territories, and the District of
Columbia. With the COVID-19
emergency, many small businesses
nationwide are experiencing economic
hardship as a direct result of the
Federal, State, tribal, and local public
health measures that are being taken to
minimize the public’s exposure to the
virus. These measures, some of which
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are government-mandated, are being
implemented nationwide and include
the closures of restaurants, bars, and
gyms. In addition, based on the advice
of public health officials, other
measures, such as keeping a safe
distance from others or even stay-at-
home orders, are being implemented,
resulting in a dramatic decrease in
economic activity as the public avoids
malls, retail stores, and other
businesses.

On March 27, 2020, the President
signed the Coronavirus Aid, Relief, and
Economic Security Act (the CARES Act)
(Pub. L. 116-136) to provide emergency
assistance and health care response for
individuals, families, and businesses
affected by the coronavirus pandemic.
The Small Business Administration
(SBA) received funding and authority
through the CARES Act to modify
existing loan programs and establish a
new loan program to assist small
businesses nationwide adversely
impacted by the COVID-19 emergency.
Section 1102 of the CARES Act
temporarily permits SBA to guarantee
100 percent of 7(a) loans under a new
program titled the “Paycheck Protection
Program.”” Section 1106 of the CARES
Act provides for forgiveness of up to the
full principal amount of qualifying
loans guaranteed under the Paycheck
Protection Program (PPP). On April 24,
2020, the President signed the Paycheck
Protection Program and Health Care
Enhancement Act (Pub. L. 116-139),
which provided additional funding and
authority for the PPP.

Among the categories of entities that
are eligible PPP borrowers are business
concerns and certain nonprofit
organizations described in section
501(c)(3) of the Internal Revenue Code
(the Code). This interim final rule
addresses the eligibility of electric
cooperatives as PPP borrowers. Existing
SBA regulations define a “business
concern” as ‘‘a business entity
organized for profit,” subject to certain
limitations. 13 CFR 121.105(a)(1).
Generally, electric cooperatives are
organizations that are owned and
controlled by members who receive
services from the cooperative. Electric
cooperatives periodically return any
excess of net operating revenues over
their cost of operations—generally
referred to as “savings”’—to their
member-owners. In addition, electric
cooperatives meeting the description of
section 501(c)(12) of the Code may be
exempt from Federal income taxation
under section 501(a) of the Code. To
qualify for the exemption, an electric
cooperative must receive at least 85
percent of its income each year from its
members. The 85 percent member

income test is computed annually. An
electric cooperative may be exempt in
one year, lose exemption in another year
if it does not derive at least 85 percent
of its income from members, and
become exempt in a third year. Because
of their potential tax exemption under
section 501(c)(12) of the Code, electric
cooperatives have faced uncertainty
about their eligibility to receive PPP
loans.

The Administrator, in consultation
with the Secretary, understands that
electric cooperatives are unusual in that
they may be exempt from taxation or
organized under state nonprofit statutes
in certain jurisdictions, while they
operate as businesses. For example,
electric cooperatives provide utility
services and distribute savings to their
member-owners. Accordingly, as
described below, to provide certainty to
potential PPP loan applicants, this
interim final rule provides that, for
purposes of the PPP, an electric
cooperative that is exempt from Federal
income taxation under section
501(c)(12) of the Code will be
considered to be ““‘a business entity
organized for profit” under 13 CFR
121.105(a)(1). As a result, such electric
cooperatives are eligible PPP borrowers,
as long as other eligibility requirements
are met.

II. Comments and Immediate Effective
Date

The intent of the Act is that SBA
provide relief to America’s small
businesses expeditiously. This intent,
along with the dramatic decrease in
economic activity nationwide, provides
good cause for SBA to dispense with the
30-day delayed effective date provided
in the Administrative Procedure Act.
Specifically, it is critical to meet
lenders’ and borrowers’ need for clarity
concerning program requirements as
rapidly as possible because the last day
eligible borrowers can apply for and
receive a loan is June 30, 2020.

This interim final rule supplements
previous regulations and guidance on an
important, discrete issue. The
immediate effective date of this interim
final rule will benefit lenders so that
they can swiftly close and disburse
loans to small businesses. This interim
final rule is effective without advance
notice and public comment because
section 1114 of the Act authorizes SBA
to issue regulations to implement Title
I of the Act without regard to notice
requirements. This rule is being issued
to allow for immediate implementation
of this program. Although this interim
final rule is effective immediately,
comments are solicited from interested
members of the public on all aspects of

the interim final rule, including section
III below. These comments must be
submitted on or before June 18, 2020.
SBA will consider these comments and
the need for making any revisions as a
result of these comments.

IIL. Paycheck Protection Program
Additional Eligibility Criteria

Overview

The CARES Act was enacted to
provide immediate assistance to
individuals, families, and organizations
affected by the COVID—19 emergency.
Among the provisions contained in the
CARES Act are provisions authorizing
SBA to temporarily guarantee loans
under the PPP. Loans under the PPP
will be 100 percent guaranteed by SBA,
and the full principal amount of the
loans and any accrued interest may
qualify for loan forgiveness. Additional
information about the PPP is available
in interim final rules published by SBA
and the Department of the Treasury in
the Federal Register (85 FR 20811, 85
FR 20817, 85 FR 21747, 85 FR 23450,
85 FR 23917, 85 FR 26321, 85 FR 26324,
and 85 FR 27287) and the interim rule
entitled “Business Loan Program
Temporary Changes; Paycheck
Protection Program—Requirements—
Extension of Limited Safe Harbor with
Respect to Certification Concerning
Need for PPP Loan Request,” which
SBA posted on May 8, 2020, and is
published elsewhere in this issue of the
Federal Register (collectively, the PPP
Interim Final Rules).

1. Eligibility of Certain Electric
Cooperatives

Are electric cooperatives that are
exempt from Federal income taxation
under section 501(c)(12) of the Internal
Revenue Code eligible for a PPP loan?

Yes. Electric cooperatives provide
utility services and distribute savings to
their member-owners. Accordingly, for
purposes of the PPP, the Administrator,
in consultation with the Secretary, has
determined that an electric cooperative
that is exempt from Federal income
taxation under section 501(c)(12) of the
Internal Revenue Code will be
considered to be ““a business entity
organized for profit” for purposes of 13
CFR 121.105(a)(1). As a result, such
entities are eligible PPP borrowers, as
long as other eligibility requirements are
met. To be eligible, an electric
cooperative must satisfy the employee-
based size standard established in the
CARES Act, SBA’s employee-based size
standard corresponding to its primary
industry, if higher, or both tests in
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SBA’s “alternative size standard.” * The
Administrator, in consultation with the
Secretary, has determined that this
treatment is appropriate to effectuate the
purposes of the CARES Act to provide
assistance to eligible PPP borrowers,
including business concerns, affected by
the COVID-19 emergency.

2. Additional Information

SBA may provide further guidance, if
needed, through SBA notices that will
be posted on SBA’s website at
www.sba.gov. Questions on the
Paycheck Protection Program may be
directed to the Lender Relations
Specialist in the local SBA Field Office.
The local SBA Field Office may be
found at https://www.sba.gov/tools/
local-assistance/districtoffices.

Compliance With Executive Orders
12866, 12988, 13132, 13563, and 13771,
the Paperwork Reduction Act (44 U.S.C.
Ch. 35), and the Regulatory Flexibility
Act (5 U.S.C. 601-612)

Executive Orders 12866, 13563, and
13771

This interim final rule is
economically significant for the
purposes of Executive Orders 12866 and
13563, and is considered a major rule
under the Congressional Review Act.
SBA, however, is proceeding under the
emergency provision at Executive Order
12866 Section 6(a)(3)(D) based on the
need to move expeditiously to mitigate
the current economic conditions arising
from the COVID-19 emergency. This
rule’s designation under Executive
Order 13771 will be informed by public
comment.

Executive Order 12988

SBA has drafted this rule, to the
extent practicable, in accordance with
the standards set forth in section 3(a)
and 3(b)(2) of Executive Order 12988, to
minimize litigation, eliminate
ambiguity, and reduce burden. The rule
has no preemptive or retroactive effect.

Executive Order 13132

SBA has determined that this rule
will not have substantial direct effects
on the States, on the relationship
between the National Government and

1 Under the alternative size standard, a business
concern, including an electric cooperative, can
qualify for the PPP as a small business concern if,
as of March 27, 2020: (1) The maximum tangible net
worth of the business was not more than $15
million; and (2) the average net income after
Federal income taxes (excluding any carry-over
losses) of the business for the two full fiscal years
before the date of the application is not more than
$5 million. For an electric cooperative that does not
have net income, the cooperative’s savings
distributed to its owner-members will be
considered its net income.

the States, or on the distribution of
power and responsibilities among the
various layers of government. Therefore,
SBA has determined that this rule has
no federalism implications warranting
preparation of a federalism assessment.

Paperwork Reduction Act, 44 U.S.C.
Chapter 35

SBA has determined that this rule
will not impose new or modify existing
recordkeeping or reporting requirements
under the Paperwork Reduction Act.

Regulatory Flexibility Act (RFA)

The Regulatory Flexibility Act (RFA)
generally requires that when an agency
issues a proposed rule, or a final rule
pursuant to section 553(b) of the APA or
another law, the agency must prepare a
regulatory flexibility analysis that meets
the requirements of the RFA and
publish such analysis in the Federal
Register. 5 U.S.C. 603, 604. Specifically,
the RFA normally requires agencies to
describe the impact of a rulemaking on
small entities by providing a regulatory
impact analysis. Such analysis must
address the consideration of regulatory
options that would lessen the economic
effect of the rule on small entities. The
RFA defines a “small entity” as (1) a
proprietary firm meeting the size
standards of the Small Business
Administration (SBA); (2) a nonprofit
organization that is not dominant in its
field; or (3) a small government
jurisdiction with a population of less
than 50,000. 5 U.S.C. 601(3)—(6). Except
for such small government jurisdictions,
neither State nor local governments are
“small entities.” Similarly, for purposes
of the RFA, individual persons are not
small entities. The requirement to
conduct a regulatory impact analysis
does not apply if the head of the agency
“certifies that the rule will not, if
promulgated, have a significant
economic impact on a substantial
number of small entities.” 5 U.S.C.
605(b). The agency must, however,
publish the certification in the Federal
Register at the time of publication of the
rule, “along with a statement providing
the factual basis for such certification.”
If the agency head has not waived the
requirements for a regulatory flexibility
analysis in accordance with the RFA’s
waiver provision, and no other RFA
exception applies, the agency must
prepare the regulatory flexibility
analysis and publish it in the Federal
Register at the time of promulgation or,
if the rule is promulgated in response to
an emergency that makes timely
compliance impracticable, within 180
days of publication of the final rule. 5
U.S.C. 604(a), 608(b). Rules that are
exempt from notice and comment are

also exempt from the RFA requirements,
including conducting a regulatory
flexibility analysis, when among other
things the agency for good cause finds
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest. SBA Office of
Advocacy guide: How to Comply with
the Regulatory Flexibility Act, Ch.1. p.9.
Accordingly, SBA is not required to
conduct a regulatory flexibility analysis.

Jovita Carranza,

Administrator.

[FR Doc. 2020-10674 Filed 5-18-20; 8:45 am|
BILLING CODE P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Parts 730, 732, 736, and 744
[Docket No. 200514-0100]
RIN 0694—AH99

Export Administration Regulations:
Amendments to General Prohibition
Three (Foreign-Produced Direct
Product Rule) and the Entity List

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Interim final rule; request for
comments.

SUMMARY: This rule amends General
Prohibition Three, also known as the
foreign-produced direct product rule, by
exercising existing authority under the
Export Control Reform Act of 2018
(ECRA), to impose a new control over
certain foreign-produced items, when
there is knowledge that such items are
destined to a designated entity on the
Entity List. A foreign-produced item is
subject to the new control if the entity
for which the item is destined has a
footnote 1 designation in the Entity List.
This rule also applies this new control
to Huawei Technologies Co., Ltd.
(Huawei) and its non-U.S. affiliates
listed as entities. The Bureau of Industry
and Security (BIS) is requesting
comments on the impact of this rule.

DATES:

Effective date: This rule is effective
May 15, 2020.

Comment date: Submit comments on
or before July 14, 2020.

ADDRESSES: You may submit comments,
identified by docket number BIS 2020-
0011 or RIN 0694—-AH99, through the
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

All filers using the portal should use
the name of the person or entity
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submitting comments as the name of
their files, in accordance with the
instructions below. Anyone submitting
business confidential information
should clearly identify the business
confidential portion at the time of
submission, file a statement justifying
nondisclosure and referencing the
specific legal authority claimed, and
provide a non-confidential version of
the submission.

For comments submitted
electronically containing business
confidential information, the file name
of the business confidential version
should begin with the characters “BC.”
Any page containing business
confidential information must be clearly
marked “BUSINESS CONFIDENTIAL”
on the top of that page. The
corresponding non-confidential version
of those comments must be clearly
marked “PUBLIC.” The file name of the
non-confidential version should begin
with the character “P.” The “BC” and
“P” should be followed by the name of
the person or entity submitting the
comments or rebuttal comments. All
filers should name their files using the
name of the person or entity submitting
the comments. Any submissions with
file names that do not begin with a “BC”
or “P”” will be assumed to be public and
will be made publicly available through
http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Sharron Cook, Senior Export Policy
Analyst, Regulatory Policy Division,
Office of Exporter Services, Bureau of
Industry and Security, Department of
Commerce, Phone: (949) 660-0144 or
(408) 998-8806 or email your inquiry to:
ECDOEXS@bis.doc.gov.

SUPPLEMENTARY INFORMATION:

Background

“Subject to the EAR” is a term used
in the Export Administration
Regulations (15 CFR parts 730 through
774) (EAR) to describe those items and
activities over which BIS exercises
regulatory jurisdiction under the EAR.
All U.S.-origin items, wherever located,
may be subject to the EAR. In addition,
foreign-produced items are subject to
the EAR (1) if they contain a certain
percentage of controlled U.S.-origin
content (the de minimis rules, see
§ 734.4 of the EAR), or (2) if the foreign-
produced item is subject to § 736.2(b)(3)
of the EAR (the foreign-produced direct
product rule). Section 736.2(b) of the
EAR includes ten general prohibitions
that describe certain exports, reexports,
transfers (in-country), and other
conduct, subject to the EAR. General
Prohibition Three of § 736.2(b)
continues to apply to foreign-produced

items controlled for national security
reasons, 9x515 items, or ‘600 series”
items and has three criteria: The reason
for control or classification of the U.S.
“technology” or “software”; the foreign-
produced item’s reason for control or
classification; and the destination
country of the foreign-produced item,
under paragraphs § 736.2(b)(3)(i)
through (iv).

Applicability of General Prohibition
Three to Huawei and Its Non-U.S.
Affiliates on the Entity List

The new rule maintains the scope and
criteria of General Prohibition Three
and exercises existing authority under
ECRA (50 U.S.C. 4801-4852) by
imposing a new control through new
§736.2(b)(3)(vi). This new control
applies to foreign-produced items based
on the following two criteria: (1) The
reason for control or classification of the
U.S. “technology” or “software”’; and (2)
when there is knowledge that the
foreign-produced item is destined to a
designated entity listed on the Entity
List under Supplement No. 4 to Part
744. Whether a foreign-produced item is
subject to the new control under
paragraph (b)(3)(vi) will be set forth in
the Entity List of the entity for which
the item is destined in Supplement No.
4 to Part 744.

This rule creates a footnote 1 to
Supplement No. 4 to Part 744 of the
EAR (Entity List) that, when added to an
entity on the Entity List, imposes a
control on the direct product of
“technology” or “software” subject to
the EAR, and specified in Export
Control Classification Numbers (ECCN)
3E001, 3E002, 3E003, 4E001, 5E001,
3D001, 4D001, or 5D001; “technology”
subject to the EAR and specified in
ECCN 3E991, 4E992, 4E993, or 5E991;
or “‘software” subject to the EAR and
specified in ECCN 3D991, 4D993,
4D994, or 5D991 of the Commerce
Control List (CCL) in Supplement No. 1
to part 774 of the EAR produced or
developed by an entity with a footnote
1 designation on the Entity List. For
example, if an entity with a footnote 1
designation on the Entity List produces
or develops an integrated circuit design
utilizing specified Category 3, 4 or 5
“technology” or “‘software” such as
Electronic Design Automation software,
whether the “technology” or “software”
is U.S.-origin or foreign-produced and
made subject to the EAR pursuant to the
de minimis or foreign-produced direct
product rule, that foreign-produced
integrated circuit design is subject to the
EAR.

Footnote 1 of the Entity List also
applies a control to any foreign-
produced item (1) that is the direct

product of a plant or major component
of a plant located outside the United
States when the plant or major
component of a plant itself is a direct
product of U.S.-origin “‘technology’’ or
“software” specified in Export Control
Classification Number (ECCN) 3E001,
3E002, 3E003, 4E001, 5E001, 3D001,
4D001, or 5D001; U.S.-origin
“technology” specified in ECCNs 3E991,
4E992, 4E993, or 5E991; or U.S.-origin
“software” specified in ECCNs 3D991,
4D993, 4D994, or 5D991; and (2) such
item is a direct product of “software” or
“technology” produced or developed by
an entity with a footnote 1 designation
on the Entity List.

For purposes of this control, a note to
paragraph (b)(1) of footnote 1 in
Supplement No. 4 to Part 744 of the
EAR clarifies that a major component of
a plant located outside the United States
means equipment that is essential to the
“production” of an item to meet the
specifications of any design produced or
developed by designated entities,
including testing equipment. For
example, if a foreign company produces
integrated circuits outside the United
States in a foundry containing U.S.-
origin or foreign-produced equipment
(which itself is a direct product of U.S.-
origin “technology” or “software” in
specified Category 3, 4, or 5 ECCNs) that
is essential to the “‘production” of the
integrated circuit to meet the
specifications of their design, including
testing equipment (i.e., a major
component of a plant), and the design
for the integrated circuit was produced
or developed from “‘software” or
“technology” by an entity specified in
footnote 1 to the Entity List, whether or
not such design is subject to the EAR,
then that foreign-produced integrated
circuit is subject to the EAR.

On May 16, 2019, Huawei and sixty-
eight of its non-U.S. affiliates were
added to the Entity List, Supplement
No. 4 to part 744 of the EAR (84 FR
22961, May 21, 2019). On August 19,
2019, BIS added forty-six additional
non-U.S. affiliates of Huawei to the
Entity List (84 FR 43493, August 21,
2019). Huawei and its U.S. affiliates
were added to the Entity List because
they pose a significant risk of
involvement in activities contrary to the
national security or foreign policy
interests of the United States.

This rule amends General Prohibition
Three (foreign-produced direct product
rule) by adding § 736.2(b)(3)(vi) to
address specific national security and
foreign policy concerns. The paragraph
prohibits the reexport, export from
abroad, or transfer (in-country) without
a license, of certain foreign-produced
items when there is knowledge that the
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item is destined to an entity with a
footnote 1 designation on the Entity
List.

This new rule is warranted to promote
the national security and foreign policy
interests of the United States, consistent
with the mandate of ECRA.

Conforming Change for Huawei and Its
Non-U.S. Affiliates Listed on the Entity
List

This interim final rule revises ninety-
three entries, which list Huawei and its
114 non-U.S. affiliates, on the Entity
List. Specifically, BIS is modifying the
existing ninety-three entries for Huawei
and its 114 non-U.S. affiliates by
changing the text in the Licensing
Requirement column for these entries
from “For all Items subject to the EAR
(See §744.11 of the EAR).” to “For all
items subject to the EAR. (See
§§736.2(b)(3)(vi)! and 744.11 of the
EAR.)”.

Request for Comments

BIS welcomes comments on the
impact of this rule. Instructions for the
submission of comments, including
comments that contain business
confidential information, are found in
the ADDRESSES section of this final rule.

Savings Clause

Shipments of foreign-produced items
identified in paragraph (a) to footnote 1
in Supplement No. 4 of Part 744 of the
EAR that are subject to § 736.2(b)(3)(vi)
that are now subject to the EAR and
require a license that were on dock for
loading, on lighter, laden aboard an
exporting or transferring carrier, or en
route aboard a carrier to a port of export
or to the consignee/end-user, on May
15, 2020, pursuant to actual orders for
exports, reexports and transfers (in-
country) to a foreign destination or to
the consignee/end-user, may proceed to
that destination under the previous
license exception eligibility or without
a license.

Shipments of foreign-produced items
identified in paragraph (b) to footnote 1
in Supplement No. 4 of Part 744 of the
EAR that are subject to § 736.2(b)(3)(vi)
and started “production” prior to May
15, 2020, are not subject to
§736.2(b)(3)(vi) of the EAR and may
proceed as not being subject to the EAR,
if applicable, or under the previous
license exception eligibility or without
a license so long as they have been
exported, reexported or transferred (in-
country) before September 14, 2020.
Any such items not exported from
abroad, reexported or transferred (in-
country) before midnight on September
14, 2020, will be subject to
§736.2(b)(3)(vi) of the EAR and require

a license in accordance with this
interim final rule and other provisions
of the EAR.

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included
ECRA. ECRA provides the legal basis for
BIS’s principal authorities and serves as
the authority under which BIS issues
this rule. As set forth in Section 1768 of
ECRA, all delegations, rules,
regulations, orders, determinations,
licenses, or other forms of
administrative action that were made,
issued, conducted, or allowed to
become effective under the Export
Administration Act of 1979 (previously,
50 U.S.C. 4601 et seq.) (as in effect prior
to August 13, 2018 and as continued in
effect pursuant to the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.)) or the Export
Administration Regulations, and were
in effect as of August 13, 2018, shall
continue in effect according to their
terms until modified, superseded, set
aside, or revoked under the authority of
ECRA.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This final
rule has been designated a “‘significant
regulatory action,” although not
economically significant, under section
3(f) of Executive Order 12866. Although
this rule is a significant regulatory
action, it is a regulation where the
analysis demonstrates that the primary,
direct benefit is national security and is,
thus, exempt from the provisions of
Executive Order 13771.

2. Notwithstanding any other
provision of law, no person is required
to respond to or be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This final
regulation involves a collection

currently approved by OMB under BIS
control number 0694-0088, Simplified
Network Application Processing System
which includes, among other things,
license applications, and carries a
burden estimate of 42.5 minutes for a
manual or electronic submission for a
total burden estimate of 31,878 hours.
Total burden hours associated with the
PRA and OMB control number 0694—
0088 are expected to minimally increase
and have a limited impact on the
existing estimates as a result of this rule.

3. This rule does not contain policies
with Federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of ECRA,
this action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements, including prior
notice and the opportunity for public
comment.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is
required, and none has been prepared.

List of Subjects

15 CFR Part 730

Administrative practice and
procedure, Advisory committees,
Exports, Reporting and recordkeeping
requirements, Strategic and critical
materials.

15 CFR Part 732

Administrative practice and
procedure, Exports, Reporting and
recordkeeping requirements.

15 CFR Part 736
General Prohibitions.

15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

Accordingly, parts 730, 732, 736, and
744 of the Export Administration
Regulations (15 CFR parts 730 through
774) are amended as follows:

PART 730—[AMENDED]

m 1. The authority citation for part 730
is revised to read as follows:

AuthOI‘ity: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 10 U.S.C.
8720; 10 U.S.C. 8730(e); 22 U.S.C. 287c; 22
U.S.C. 2151 note; 22 U.S.C. 3201 et seq.; 22
U.S.C. 6004; 42 U.S.C. 2139a; 15 U.S.C. 1824;
50 U.S.C. 4305; 22 U.S.C. 7201 et seq.; 22
U.S.C. 7210; E.O. 11912, 41 FR 15825, 3 CFR,
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1976 Comp., p. 114; E.O. 12002, 42 FR 35623,
3 CFR, 1977 Comp., p. 133; E.O. 12058, 43
FR 20947, 3 CFR, 1978 Comp., p. 179; E.O.
12214, 45 FR 29783, 3 CFR, 1980 Comp., p.
256; E.O. 12851, 58 FR 33181, 3 CFR, 1993
Comp., p. 608; E.O. 12854, 58 FR 36587, 3
CFR, 1993 Comp., p. 179; E.O. 12918, 59 FR
28205, 3 CFR, 1994 Comp., p. 899; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 12981, 60 FR 62981, 3 CFR, 1995
Comp., p. 419; E.O. 13020, 61 FR 54079, 3
CFR, 1996 Comp., p. 219; E.O. 13026, 61 FR
58767, 3 CFR, 1996 Comp., p. 228; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p.
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; E.O. 13338, 69 FR 26751, 3
CFR, 2004 Comp., p 168; E.O. 13637, 78 FR
16129, 3 CFR, 2014 Comp., p. 223; Notice of
September 19, 2019, 83 FR 47799 (September
20, 2019); Notice of November 12, 2019, 84
FR 61817 (November 13, 2019); Notice of
May 8, 2019, 84 FR 20537 (May 10, 2019).

m 2. Section 730.5 is amended by
revising paragraph (b) to read as follows:

§730.5 Coverage of more than exports.
* * * * *

(b) Foreign products. In some cases,
exports from abroad, reexports or
transfers (in-country) of items produced
outside of the United States are subject
to the EAR when they contain more
than the de minimis amount of
controlled U.S.-origin content as
specified in § 734.4 of the EAR or when
they are the direct product of specified
“technology,” “software,” or a “plant or
major component of a plant” as
specified in § 736.2(b)(3) of the EAR.

* * * * *

PART 732—[AMENDED]

m 3. The authority citation for part 732
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
13026, 61 FR 58767, 3 CFR, 1996 Comp., p.
228; E.O. 13222, 66 FR 44025, 3 CFR, 2001
Comp., p. 783.

W 4. Section 732.3 is amended by
revising paragraph (f) to read as follows:

§732.3 Steps regarding the ten general
prohibitions.

(f) Step 11: Foreign-produced direct
product rule—General Prohibition
Three. Foreign-produced items located
outside the U.S. that are the direct
product of “technology” or “software”
subject to the EAR or produced by a
plant or major component of a plant
located outside the United States that is
a direct product of U.S.-origin
“technology” or “software” subject to
the EAR, whether made in the U.S. or
a foreign country, may be subject to the
EAR if they meet the conditions of
General Prohibition Three in
§ 736.2(b)(3). Direct products that are

subject to the EAR may require a license
to be exported from abroad, transferred
(in-country), or reexported to specified
countries or end users. If your foreign
item meets the conditions of the foreign-
produced direct product rule (General
Prohibition Three), then your export
from abroad, transfer (in-country), or
reexport is subject to the EAR. You
should next consider the steps regarding
all other general prohibitions, license
exceptions, and other requirements. If
your item does not meet the conditions
of General Prohibition Three, then your
export from abroad, transfer (in-
country), or reexport is not subject to
the EAR. You have completed the steps
necessary to determine whether your
transaction is subject to the EAR, and

you may skip the remaining steps.
* * * * *

PART 736—[AMENDED]

m 5. The authority citation for part 736
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 COInp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13338, 69 FR 26751, 3 CFR, 2004 Comp., p.
168; Notice of November 12, 2019, 84 FR
61817 (November 13, 2019); Notice of May 8,
2019, 84 FR 20537 (May 10, 2019).

m 6. Section 736.2 is amended by:
m a. Revising the paragraph (b)(3)
subject heading;
m b. Redesignating paragraph (b)(3)(vi)
as paragraph (b)(3)(vii);
m c. Adding new paragraph (b)(3)(vi);
and
m d. Revising newly redesignated
paragraph (b)(3)(vii).

The revisions and addition read as
follows:

§736.2 General Prohibitions and
Determination of Applicability.
* * * * *

() * * =

(3) General Prohibition Three—
Foreign-produced direct product of
specified “technology” and ‘“‘software”
(Foreign-Produced Direct Product Rule).

* *x %
* * * * *

(vi) Criteria for prohibition relating to
parties on Entity List. You may not
reexport, export from abroad, or transfer
(in-country) without a license or license
exception any foreign-produced item
controlled under footnote 1 of
Supplement No. 4 to part 744 (“Entity
List”’) when there is “knowledge” that
the foreign-produced item is destined to
any entity with a footnote 1 designation

in the license requirement column of
the Entity List.

(vii) License exceptions. All license
exceptions described in part 740 of the
EAR are available for foreign-produced
items that are subject to the EAR
pursuant to paragraphs (b)(3)(i) through
(v) of this section if all terms and
conditions of the pertinent license
exception terms and conditions are met
and the restrictions in § 740.2 do not
apply. For foreign-produced items that
are subject to the EAR pursuant to
paragraph (b)(3)(vi) of this section,
license exceptions are available only as
set forth in part 740 of the EAR pursuant
to §744.11(a), i.e., the license
requirement column for the entity, if all
terms and conditions of the pertinent
license exception are met and the
restrictions in § 740.2 do not apply.

* * * * *

PART 744—[AMENDED]

m 7. The authority citation for part 744
is revised to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; E.O.
12938, 59 FR 59099, 3 CFR, 1994 Comp., p.
950; E.O. 13020, 61 FR 54079, 3 CFR, 1996
Comp., p. 219; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13222, 66 FR
44025, 3 CFR, 2001 Comp., p. 783; E.O.
13637, 78 FR 16129, 3 CFR, 2014 Comp., p.
223; Notice of November 12, 2019, 84 FR
61817 (November 13, 2019).

m 8. Supplement No. 4 to part 744 is
amended:

m a. By revising the Argentina entity,
“Huawei Tech Investment Co., Ltd.
Argentina”.

m b. By revising the Australia entity,
“Huawei Technologies (Australia) Pty
Ltd.”.

m c. By revising the Bahrain entity,
“Huawei Technologies Bahrain”.

m d. By revising the Belarus entity, “Bel
Huawei Technologies LLC”.

m e. By revising the Belgium entity,
“Huawei Technologies Research &
Development Belgium NV”.

m f. By revising the Bolivia entity,
“Huawei Technologies (Bolivia) S.R.L.”.
m g. By revising the Brazil entity,
“Huawei do Brasil Telecomunicacoes
Ltda”.

m h. By revising the Burma entity,
“Huawei Technologies (Yangon) Co.,
Ltd.”.

m i. By revising the Canada entity,
“Huawei Technologies Canada Co.,
Ltd”.

m j. By revising the Chile entity,
“Huawei Chile S.A.”.

m k. By revising the China entities,
“Beijing Huawei Digital Technologies
Co., Ltd.”, “Chengdu Huawei High-Tech
Investment Co., Ltd.”, “Chengdu
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Huawei Technologies Co., Ltd.”,
“Dongguan Huawei Service Co., Ltd.”,
“Dongguan Lvyuan Industry Investment
Co., Ltd.”, “Gui’an New District Huawei
Investment Co., Ltd.”, “Hangzhou
Huawei Digital Technology Co., Ltd.”,
“HiSilicon Optoelectronics Co., Ltd.”,
“HiSilicon Technologies Co., Ltd
(HiSilicon)”, “HiSilicon Tech (Suzhou)
Co., Ltd.”, “Huawei Device Co., Ltd.”,
“Huawei Device (Dongguan) Co., Ltd.”,
“Huawei Device (Shenzhen) Co., Ltd.”,
“Huawei Machine Co., Ltd.”, “Huawei
Software Technologies Co., Ltd."”,
“Huawei Technical Service Co., Ltd.”,
“Huawei Technologies Co., Ltd.”,
“Huawei Technologies Service Co.,
Ltd.”, “Huawei Training (Dongguan)
Co., Ltd.”, “Huayi Internet Information
Service Co., Ltd.”, “Hui Tong Business
Ltd.,”, “North Huawei Communication
Technology Co., Ltd.”, ““Shanghai Haisi
Technology Co., Ltd.”, “Shanghai
HiSilicon Technologies Co., Ltd.,”,
“Shanghai Mossel Trade Co., Ltd.”,
“Shenzhen HiSilicon Technologies Co.,
Electrical Research Center”, ‘““‘Shenzhen
Huawei Technical Services Co., Ltd.”,
“Shenzhen Huawei Terminal
Commercial Co., Ltd.”, “Shenzhen
Huawei Training School Co., Ltd.”,
“Shenzhen Huayi Loan Small Loan Co.,
Ltd.”, “Shenzhen Legrit Technology
Co., Ltd.”, “Shenzhen Smartcom
Business Co., Ltd.”, “Suzhou Huawei
Investment Co., Ltd.”, “Wuhan Huawei
Investment Co., Ltd.”, “Xi’an Huawei
Technologies Co., Ltd.”, and “Xi’an
Ruixin Investment Co., Ltd.”.

m l. By revising the Costa Rica entity,
“Huawei Technologies Costa Rica SA”.

m m. By revising the Cuba entity,
“Huawei Cuba”.

m n. By revising the Denmark entity,
“Huawei Denmark”.

m 0. By revising the Egypt entity,

m p. By revising the France entity,
“Huawei France”.

W g. By revising the Germany entity,
“Huawei Technologies Deutschland
GmbH”.

m r. By revising the Hong Kong entities,
“Hua Ying Management Co. Limited”,
“Huawei Device (Hong Kong) Co.,
Limited”, “Huawei International Co.,
Limited”, “Huawei Tech. Investment
Co., Limited”, “Huawei Technologies
Co. Ltd.”, and “Smartcom (Hong Kong)
Co., Limited”.

m s. By revising the India entity,
“Huawei Technologies India Private
Limited”.

m t. By revising the Indonesia entity,
“Huawei Tech Investment, PT”.

m u. By revising the Italy entities,
“Huawei Italia”’, and “Huawei Milan
Research Institute”.

m v. By revising the Jamaica entity,
“Huawei Technologies Jamaica
Company Limited”.

m w. By revising the Japan entity,
“Huawei Technologies Japan K.K.”.

m x. By revising the Jordan entity,
“Huawei Technologies Investment Co.
Ltd.”.

m y. By revising the Kazakhstan entity,
“Huawei Technologies LLC
Kazakhstan”.

m z. By revising the Lebanon entity,
“Huawei Technologies Lebanon”.

m aa. By revising the Madagascar entity,
“Huawei Technologies Madagascar
Sarl”.

m bb. By revising the Mexico entity,
“Huawei Technologies De Mexico
S.A.

m cc. By revising the Netherlands entity,
“Huawei Technologies Co6peratief
U.A.”.

m dd. By revising the New Zealand
entity, “Huawei Technologies (New
Zealand) Company Limited”.

m ee. By revising the Oman entity,

m ff. By revising the Pakistan entity,
“Huawei Technologies Pakistan
(Private) Limited”.
m gg. By revising the Panama entity,
“Huawei Technologies Cr Panama S.A”.
m hh. By revising the Paraguay entity,
“Huawei Technologies Paraguay S.A.”.
m ii. By revising the Portugal entity,
“Huawei Technology Portugal”.
m jj. By revising the Qatar entity,
“Huawei Tech Investment Limited”.
m kk. By revising the Romania entity,
“Huawei Technologies Romania Co.,
Ltd.”.
m 11. By revising the Russia entity,
“Huawei Russia”.
m mm. By revising the Singapore entity,
“Huawei International Pte. Ltd.”.
m nn. By revising the South Africa
entity, “Huawei Technologies South
Africa Pty Ltd.”.
m oo. By revising the Sri Lanka entity,
“Huawei Technologies Lanka Company
(Private) Limited”.
m pp. By revising the Sweden entity,
“Huawei Sweden”.
m qq. By revising the Switzerland entity,
“Huawei Technologies Switzerland
AG”.
m 1T. By revising the Taiwan entity,
“Xunwei Technologies Co., Ltd.”
m ss. By revising the Thailand entity,
“Huawei Technologies (Thailand) Co.”.
m tt. By revising the United Kingdom
entities, “Centre for Integrated
Photonics Ltd.”, “Huawei Global
Finance (UK) Limited”, “Huawei
Technologies (UK) Co., Ltd.”, “Proven
Glory”, and “Proven Honour”.
m uu. By revising the Vietnam entities,
“Huawei Technologies (Vietnam)
Company Limited” and “Huawei
Technology Co. Ltd.”.

The revisions read as follows:

Supplement No. 4 to Part 744—Entity
List

“Huawei Technology”. “Huawei Tech Investment Oman LLC”. * * * * *
. License License Federal Register
Country Entity requirement review policy citation
ARGENTINA .... Huawei Tech Investment Co., Ltd. Ar- For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
gentina, Av. Leandro N. Alem 815, the EAR. (See 85 FR [INSERT FR PAGE
C1054 CABA, Argentina. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
AUSTRALIA ... Huawei Technologies (Australia) Pty For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.

Ltd., L6 799

Australia.

Pacific
Chatswood, New South Wales, 2067,

Hwy., the EAR. (See
§§736.2(b)(3)(vi),* and

744.11 of the EAR.)

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].
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BAHRAIN ......... Huawei Technologies Bahrain, Building For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
647 2811 Road 2811, Block 428, the EAR. (See 85 FR [INSERT FR PAGE
Muharraq, Bahrain. §§736.2(b)(3)(vi),! and NUMBER AND 5/19/
744.11 of the EAR.) 20].
BELARUS ......... Bel Huawei Technologies LLC, a.k.a., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
the following one alias: the EAR. (See 85 FR [INSERT FR PAGE
—BellHuawei Technologies LLC. 5 §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Dzerzhinsky Ave., Minsk, 220036, 744.11 of the EAR.) 20].
Belarus.
BELGIUM ......... Huawei Technologies Research & De- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
velopment Belgium NV, the EAR. (See 84 FR 43495, 8/21/19.
Technologiepark 19, 9052 §§736.2(b)(3)(vi),! and 85 FR [INSERT FR PAGE
Zwijnaarde Belgium. 744.11 of the EAR.) NUMBER AND 5/19/
20].
BOLIVIA ........... Huawei Technologies (Bolivia) S.R.L., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
La Paz, Bolivia. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
BRAZIL ............. Huawei do Brasil Telecomunicacoes For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19. 84
Ltda, Av James Clerk Maxwell, 400 the EAR. (See FR 43495, 8/21/19.
Cond. Techno Park, Campinas §§736.2(b)(3)(vi)," and 85 FR [INSERT FR PAGE
13069380, Brazil. 744.11 of the EAR.) NUMBER AND 5/19/
20].
BURMA ........... Huawei Technologies (Yangon) Co., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Ltd., Yangon, Burma. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi),* and NUMBER AND 5/19/
744.11 of the EAR.) 20].
CANADA .......... * * * * * *
Huawei Technologies Canada Co., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Ltd., Markham, ON, Canada. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
CHILE ............... Huawei Chile S.A., Santiago, Chile. For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
CHINA, PEO- * * * * * *
PLE’'S RE-
PUBLIC OF.

Beijing Huawei Digital
Co., Ltd., Beijing, China.

Technologies

* *

Chengdu Huawei High-Tech Invest-
ment Co., Ltd., Chengdu, Sichuan,
China.

Chengdu Huawei Technologies Co.,
Ltd., Chengdu, Sichuan, China.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial

*

Presumption of denial

Presumption of denial

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*
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Dongguan Huawei Service Co., Ltd.,
Dongguan, Guangdong, China.

Dongguan Lvyuan Industry Investment
Co., Ltd., Dongguan, Guangdong,
China.

* *

Gui'an New District Huawei Investment
Co., Ltd., Guiyang, Guizhou, China.

* *

Hangzhou Huawei Digital Technology

Co., Ltd.,, Hangzhou, Zhejiang,
China.

HiSilicon Optoelectronics Co., Ltd.,
Wuhan, Hubei, China.

HiSilicon = Technologies Co., Ltd

(HiSilicon), Bantian Longgang Dis-

trict, Shenzhen, 518129, China.
HiSilicon Tech (Suzhou) Co., Ltd,,
Suzhou, Jiangsu, China.

Huawei Device Co., Ltd., Dongguan,
Guangdong, China.

Huawei Device (Dongguan) Co., Ltd.,
Dongguan, Guangdong, China.

Huawei Device (Shenzhen) Co., Ltd.,
Shenzhen, Guangdong, China.

Huawei Machine Co., Ltd., Dongguan,
Guangdong, China.

Huawei Software Technologies Co.,
Ltd., Nanjing, Jiangsu, China.

Huawei Technical Service Co.,
China.

Ltd.,

Huawei Technologies Co., Ltd., a.k.a.,
the following one alias:

—Shenzhen Huawei Technologies, and
to include the following addresses
and the following 22 affiliated enti-
ties:

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
74411 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
74411 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
74411 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial ......

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

* *

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

Presumption of denial ......

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

84 FR 43495, 8/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].
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Addresses for Huawei Technologies
Co., Ltd.: Bantian Huawei Base,
Longgang District, Shenzhen,
518129, China; and No. 1899 Xi
Yuan Road, High-Tech West District,
Chengdu, 611731; and C1, Wuhan
Future City, No. 999 Gaoxin Ave.,
Wuhan, Hebei Province; and
Banxuegang Industrial Park, Buiji
Longgang, Shenzhen, Guangdong,
518129, China; and R&D Center, No.
2222, Golden Bridge Road, Pu Dong
District, Shanghai, China.

Affiliated entities:

Beijing Huawei Longshine Information
Technology Co., Ltd., ak.a., the fol-
lowing one alias:

—Beijing Huawei Longshine, to include
the following subordinate. Q80-3—
25R, 3rd Floor, No. 3, Shangdi Infor-
mation Road, Haidian District, Bei-
jing, China.

Hangzhou New Longshine Information
Technology Co., Ltd., Room 605, No.
21, Xinba, Xiachang District,
Hangzhou, China.

Hangzhou  Huawei  Communication
Technology Co., Ltd., Building 1, No.
410, Jianghong Road, Changhe
Street, Binjiang District, Hangzhou,
Zhejiang, China.

Hangzhou Huawei Enterprises, No. 410
Jianghong  Road, Building 1,
Hangzhou, China.

Huawei Digital Technologies (Suzhou)
Co., Ltd.,, No. 328 XINHU STREET,
Building A3, Suzhou (Huawei R&D
Center, Building A3, Creative Indus-
trial Park, No. 328, Xinghu Street,
Suzhou), Suzhou, Jiangsu, China.

Huawei Marine Networks Co., Ltd.,
a.k.a., the following one alias:

—Huawei Marine. Building R4, No. 2
City Avenue, Songshan Lake
Science & Tech |Industry Park,
Dongguan, 523808, and No. 62, Sec-
ond Ave., 5/F-6/F, TEDA, MSD-B2
Area, Tianjin Economic and Techno-
logical Development Zone, Tianjin,
300457, China.

Huawei  Mobile  Technology Ltd.,
Huawei Base, Building 2, District B,
Shenzhen, China.

Huawei Tech. Investment Co., U1
Building, No. 1899 Xiyuan Avenue,
West Gaoxin District, Chengdu City,
611731, China.

Huawei Technology Co., Ltd. Chengdu
Research Institute, No. 1899, Xiyuan
Ave., Hi-Tech Western District,
Chengdu, Sichuan Province, 610041,
China.

Huawei Technology Co., Ltd.
Hangzhou Research Institute, No.
410, Jianghong Rd., Building 4,
Changhe St.,, Binjiang District,
Hangzhou, Zhejiang Province,
310007, China.
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Huawei Technologies Co., Ltd. Beijing
Research Institute, No. 3, Xinxi Rd.,
Huawei Building, ShangDi Informa-
tion Industrial Base, Haidian District,
Beijing, 100095, China; and No. 18,
Muhe Rd., Building 14, Haidian Dis-
trict, Beijing, China.

Huawei Technologies Co., Ltd. Material
Characterization Lab, Huawei Base,
Bantian, Shenzhen 518129, China.

Huawei Technologies Co., Ltd. Xi'an
Research Institute, National Develop-
ment Bank Building (Zhicheng Build-
ing), No. 2, Gaoxin 1st Road, Xi'an
High-tech Zone, Xi'an, China.

Huawei Terminal (Shenzhen) Co., Ltd.,
Huawei Base, B1, Shenzhen, China.

Nanchang Huawei  Communication
Technology, No. 188 Huoju Street,
F10-11, Nanchang, China.

Ningbo Huawei Computer & Net Co.,
Ltd., No. 48 Daliang Street, Ningbo,
China.

Shanghai Huawei Technologies Co.,
Ltd., R&D center, No. 2222, Golden
Bridge Road, Pu Dong District,
Shanghai, 286305 Shanghai, China,
China.

Shenzhen Huawei Anjiexin Electricity
Co., Ltd., ak.a., the following one
alias:

—Shenzhen Huawei Agisson Electric
Co., Ltd. Building 2, Area B, Putian
Huawei Base, Longgang District,
Shenzhen, China; and Huawei Base,
Building 2, District B, Shenzhen,
China.

Shenzhen Huawei New Technology
Co., Ltd., Huawei Production Center,
Gangtou  Village, Buji  Town,
Longgang District, Shenzhen, China.

Shenzhen Huawei Technology Service,
Huawei Base, Building 2, District B,
Shenzhen, China.

Shenzhen Huawei Technologies Soft-
ware, Huawei Base, Building 2, Dis-
trict B, Shenzhen, China.

Zhejiang  Huawei  Communications
Technology Co., Ltd., No. 360
Jiangshu Road, Building 5,
Hangzhou, Zhejiang, China.

Huawei Technologies Service Co., Ltd.,
Langfang, Hebei, China.

Huawei Training (Dongguan) Co., Ltd.,
Dongguan, Guangdong, China.

Huayi Internet Information Service Co.,
Ltd., Shenzhen, Guangdong, China.

Hui Tong Business Ltd., Huawei Base,
Electrical Research Center,
Shenzhen, China.

* *

North Huawei Communication Tech-
nology Co., Ltd., Beijing, China.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
74411 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

*

Presumption of denial

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 43495, 8/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*
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Shanghai Haisi Technology Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Shanghai, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Shanghai HiSilicon Technologies Co., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Ltd., Room 101, No. 318, Shuixiu the EAR. (See 85 FR [INSERT FR PAGE
Road, Jinze Town (Xiqi), Qingpu Dis- §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
trict, Shanghai, China. 744.11 of the EAR.) 20].

Shanghai Mossel Trade Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Shanghai, China. the EAR. (See 85 FR [INSERT FR PAGE

§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Shenzhen HiSilicon Technologies Co., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Electrical Research Center, Huawei the EAR. (See 85 FR [INSERT FR PAGE
Base, Shenzhen, China. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/

744.11 of the EAR.) 20].

Shenzhen Huawei Technical Services For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Co., Ltd., Shenzhen, Guangdong, the EAR. (See 85 FR [INSERT FR PAGE
China. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/

744.11 of the EAR.) 20].

Shenzhen Huawei Terminal Commer- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
cial Co., Ltd., Shenzhen, the EAR. (See 85 FR [INSERT FR PAGE
Guangdong, China. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/

744.11 of the EAR.) 20].

Shenzhen Huawei Training School Co., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Ltd., Shenzhen, Guangdong, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Shenzhen Huayi Loan Small Loan Co., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Ltd., Shenzhen, Guangdong, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Shenzhen Legrit Technology Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Shenzhen, Guangdong, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Shenzhen Smartcom Business Co., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Ltd., Shenzhen, Guangdong, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Suzhou Huawei Investment Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Suzhou, Jiangsu, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Wuhan Huawei Investment Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Wuhan, Hubei, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].

Xi'an Huawei Technologies Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

Xi'an, Shaanxi, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
Xi'an Ruixin Investment Co., Ltd., Xi'an, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Shaanxi, China. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
COSTA RICA ... Huawei Technologies Costa Rica SA, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.

a.k.a., the following one alias:

—Huawei Technologies Costa Rica
Sociedad Anonima. S.J, Sabana
Norte, Detras De Burger King, Edif
Gru, Po Nueva, San Jose, Costa
Rica.

the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].
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CUBA .............. Huawei Cuba, Cuba. For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
DENMARK ....... Huawei Denmark, Vestre Teglgade 9, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Kobenhavn Sv, Hovedstaden, 2450, the EAR. (See 85 FR [INSERT FR PAGE
Denmark. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
EGYPT ..ot * * * * * *
Huawei Technology, Cairo, Egypt. For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
FRANCE ........... * * * * * *
Huawei France, a.k.a., the following For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
one alias: the EAR. (See 85 FR [INSERT FR PAGE
—Huawei Technologies France SASU. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
36-38, quai du Point du Jour, 92659 744.11 of the EAR.) 20].
Boulogne-Billancourt cedex, France.
GERMANY ....... * * * * * *
Huawei  Technologies Deutschland For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
GmbH, Germany. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
74411 of the EAR.) 20].
HONG KONG ... * * * * * *

Hua Ying Management Co. Limited,
Kowloon,

Tsim Sha Tsui,
Kong.

Huawei Device (Hong Kong) Co., Lim-
ited, Tsim Sha Tsui, Kowloon, Hong

Kong.
Huawei International Co.,
Hong Kong.

Huawei Tech. Investment Co., Limited,

Hong Kong.

Huawei Technologies Co. Ltd., Tsim
Sha Tsui, Kowloon, Hong Kong.

*

Smartcom (Hong Kong) Co., Limited,
Sheung Wan, Hong Kong.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Hong

Limited,

*

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

Presumption of denial

* *

Presumption of denial

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*
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INDIA ... * * * * * *
Huawei Technologies India Private Lim- For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
ited, a.k.a., the following one alias: the EAR. (See 85 FR [INSERT FR PAGE
—Huawei Technologies India Pvt., Ltd. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Level-3/4, Leela Galleria, The Leela 744.11 of the EAR.) 20].
Palace, No. 23, Airport Road,
Bengaluru, 560008, India; and SYNO
37, 46, 45/3, 45/4 ETC KNO 1540,
Kundalahalli Village Bengaluru Ban-
galore KA 560037 India.
INDONESIA ...... Huawei Tech Investment, PT, Bri li For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Building 20th Floor, Suite 2005, JI. the EAR. (See 85 FR [INSERT FR PAGE
Jend., Sudirman Kav. 44-46, Ja- §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
karta, 10210, Indonesia. 744.11 of the EAR.) 20].
ITALY .ooiiis Huawei Italia, Via Lorenteggio, 240, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Tower A, 20147 Milan, Italy. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
Huawei Milan Research Institute, Milan, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Italy. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
JAMAICA ......... Huawei Technologies Jamaica Com- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
pany Limited, Kingston, Jamaica. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
JAPAN .............. Huawei Technologies Japan K.K., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Japan. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
JORDAN ........... Huawei Technologies Investment Co. For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Ltd., Amman, Jordan. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
KAZAKHSTAN * * * * * *
Huawei Technologies LLC Kazakhstan, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
191 Zheltoksan St., 5th floor, the EAR. (See 85 FR [INSERT FR PAGE
050013, Bostandyk, District of §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Almaty, Republic of Kazakhstan. 744.11 of the EAR.) 20].
LEBANON ........ * * * * * *
Huawei Technologies Lebanon, Beirut, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Lebanon. the EAR. (See 85 FR [INSERT FR PAGE

§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

NUMBER AND 5/19/
20].

*

MADAGASCAR  Huawei Technologies Madagascar Sarl,
Antananarivo, Madagascar.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi),! and
744.11 of the EAR.)

Presumption of denial

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].




Federal Register/Vol. 85, No. 97/Tuesday, May 19,

2020/Rules and Regulations

29861

. License License Federal Register
Country Entity requirement review policy citatior?l
MEXICO ........... Huawei Technologies De Mexico S.A., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Avenida Santa Fé No. 440, Torre the EAR. (See 85 FR [INSERT FR PAGE
Century Plaza Piso 15, Colonia §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Santa Fe, Delegacion Cuajimalpa de 744.11 of the EAR.) 20].
Morelos, C.P. 05348, Distrito Fed-
eral, CDMX, Mexico; and Laza
Carso, Torre Falcon, Lago Zurich No.
245, Piso 18, Colonia Ampliacion
Granda, Delegacion Miguel Hidalgo,
CDMX, Mexico.
NETHERLANDS * * * * * *

Huawei Technologies Cooperatief U.A.,
Netherlands.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial ......

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*

NEW ZEALAND Huawei Technologies (New Zealand)
Company Limited, 80 Queen Street,
Auckland Central, Auckland, 1010,
New Zealand.

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial ......

84 FR 43495, 8/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

OMAN ............... Huawei Tech Investment Oman LLC, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Muscat, Oman. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
PAKISTAN ........ * * * * * *
Huawei Technologies Pakistan (Pri- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
vate) Limited, Islamabad, Pakistan. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
PANAMA .......... Huawei Technologies Cr Panama S.A, For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Ave. Paseo del Mar, Costa del Este the EAR. (See 85 FR [INSERT FR PAGE
Torre MMG, Piso 17 Ciudad de §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Panama, Panama. 744.11 of the EAR.) 20].
PARAGUAY ..... Huawei Technologies Paraguay S.A., For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Asuncion, Paraguay. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi),! and NUMBER AND 5/19/
744.11 of the EAR.) 20].
PORTUGAL ...... Huawei Technology Portugal, Avenida For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Dom Joao Il, 51B-11°.A 1990-085 the EAR. (See 85 FR [INSERT FR PAGE
Lisboa, Portugal. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
QATAR ............. Huawei Tech Investment Limited, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Doha, Qatar. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
ROMANIA ......... Huawei Technologies Romania Co., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.

Ltd., lon Mihalache Blvd, No. 15—
17,1st District, 9th Floor of Bucharest
Tower center, Bucharest, Romania.

*

the EAR. (See
§§736.2(b)(3)(vi)," and
74411 of the EAR.)

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*

RUSSIA ............ * *
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Huawei Russia, Business-Park For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
“Krylatsky Hills”, 17 Bldg. 2, the EAR. (See 85 FR [INSERT FR PAGE
Krylatskaya Str., Moscow 121614, §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Russia. 744.11 of the EAR.) 20].
SINGAPORE .... * * * * * *
Huawei International Pte. Ltd., Singa- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
pore. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
SOUTH AFRICA * * * * * *
Huawei Technologies South Africa Pty For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Ltd., 128 Peter St Block 7 Grayston the EAR. (See 85 FR [INSERT FR PAGE
Office Park, Sandton, Gauteng, §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
1682, South Africa. 744.11 of the EAR.) 20].
SRI LANKA ... Huawei Technologies Lanka Company For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
(Private)  Limited, Colombo, Sri the EAR. (See 85 FR [INSERT FR PAGE
Lanka. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
SWEDEN .......... * * * * * *
Huawei Sweden, Skalholtsgatan 9-11 For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
Kista, 164 40 Stockholm, Sweden. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
SWITZERLAND * * * * * *
Huawei Technologies Switzerland AG, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Liebefeld, Bern, Switzerland. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
TAIWAN ........... * * * * * *
Xunwei Technologies Co., Ltd., Taipei, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Taiwan. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
THAILAND ........ * * * * * *
Huawei Technologies (Thailand) Co., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
87/1 Wireless Road, 19th Floor, Cap- the EAR. (See 85 FR [INSERT FR PAGE
ital Tower, All Seasons Place, §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Pathumwan, Bangkok, 10330, Thai- 744.11 of the EAR.) 20].
land.
UNITED KING- * * * * * *
DOM.

Centre for Integrated Photonics Ltd.,
B55 Adastral Park, Pheonix House,
Martlesham Heath, Ipswich, IP5 3RE
United Kingdom.

*

For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial

84 FR 43495, 8/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

*
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Huawei Global Finance (UK) Limited, For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
Great Britain. the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
Huawei Technologies (UK) Co., Ltd., For all items subject to Presumption of denial ...... 84 FR 43495, 8/21/19.
a.k.a., the following one alias: the EAR. (See 85 FR [INSERT FR PAGE
—Huawei Software Technologies Co. §§736.2(b)(3)(vi)," and NUMBER AND 5/19/
Ltd., 300 South Oak Way, Green 744.11 of the EAR.) 20].
Park, Reading, RG2 6UF; and 6
Mitre Passage, SE 10 OER, United
Kingdom.
Proven Glory, British Virgin Islands For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
Proven Honour, British Virgin Islands. For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.
the EAR. (See 85 FR [INSERT FR PAGE
§§736.2(b)(3)(vi)," and NUMBER AND 5/19/
744.11 of the EAR.) 20].
VIETNAM ......... Huawei Technologies (Vietnam) Com- For all items subject to Presumption of denial ...... 84 FR 22963, 5/21/19.

pany Limited, Hanoi, Vietnam.

Huawei Technology Co. Ltd., Hanoi,

Vietnam.

the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)
For all items subject to
the EAR. (See
§§736.2(b)(3)(vi)," and
744.11 of the EAR.)

Presumption of denial ......

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

84 FR 22963, 5/21/19.

85 FR [INSERT FR PAGE
NUMBER AND 5/19/
20].

1 Jtems subject to the EAR that are controlled for NS reasons or specified in certain ECCNs when destined to designated entities. You may not

reexport, export from abroad, or transfer (in-country) without a license or license exception any foreign-produced item specified in paragraph (a)
or (b) of this footnote when there is “knowledge” that the foreign-produced item is destined to any entity with a footnote 1 designation in the li-
cense requirement column of this Supplement.

(a) Direct product of “technology”’ or “software” subject to the EAR and specified in certain Category 3, 4 or 5 ECCNSs. The foreign-produced
item is produced or developed by any entity with a footnote 1 designation in the license requirement column of this Supplement and is a direct
product of “technology” or “software” subject to the EAR and specified in Export Control Classification Number (ECCN) 3E001, 3E002, 3E003,
4E001, 5E001, 3D001, 4D001, or 5D001; of “technology” subject to the EAR and specified in ECCN 3E991, 4E992, 4E993, or 5E991; or of
“software” subject to the EAR and specified in ECCN 3D991, 4D993, 4D994, or 5D991 of the Commerce Control List in Supplement No. 1 to
part 774 of the EAR.

(b) Direct product of a plant or major component of a plant. The foreign-produced item is:

(1) Produced by any plant or major component of a plant that is located outside the United States, when the plant or major component of a
plant itself is a direct product of U.S.-origin “technology” or “software” that is specified in Export Control Classification Number (ECCN) 3E001,
3E002, 3E003, 4E001, 5E001, 3D001, 4D001, or 5D001; of U.S.-origin “technology” that is specified in ECCN 3E991, 4E992, 4E993, or 5E991;
or of U.S.-origin “software” that is specified in ECCN 3D991, 4D993, 4D994, or 5D991 of the Commerce Control List in Supplement No. 1 to part
774 of the EAR; and

Note to paragraph (b)(1) of footnote 1: A major component of a plant located outside the United States means equipment that is essential to

the “production” of an item, including testing equipment, to meet the specifications of a design specified in (b)(2).
(2) A direct product of “software” or “technology” produced or developed by an entity with a footnote 1 designation in the license requirement

column of the Entity List.

Dated: May 15, 2020.
Wilbur Ross,
Secretary, U.S. Department of Commerce.
[FR Doc. 2020-10856 Filed 5-15-20; 2:15 pm]
BILLING CODE 3510-33-P

COURT SERVICES AND OFFENDER
SUPERVISION AGENCY FOR THE
DISTRICT OF COLUMBIA

28 CFR Part 813
RIN 3225-AA18

Guidance Development Procedures
AGENCY: Court Services and Offender
Supervision Agency.

ACTION: Final rule.

SUMMARY: This final rule responds to an
Executive order titled ‘Promoting the
Rule of Law Through Improved Agency
Guidance Documents’ (October 9,
2019). The central principle of the E.O.
is that agency guidance documents
should clarify existing obligations.
Guidance documents are not permitted
to impose new, binding requirements on
the public. Pursuant to the E.O., Federal
agencies are required to finalize
regulations, or amend existing
regulations as necessary, to set forth
processes and procedures for issuing
guidance documents. This final rule
codifies internal procedural
requirements governing the review and
clearance of guidance documents for
Court Services and Offender

Supervision Agency (CSOSA) and
Pretrial Services Agency (PSA).

DATES: Effective on May 19, 2020.

FOR FURTHER INFORMATION CONTACT: For
CSOSA: Hyun-Ju E. Park, Supervisory
Policy Analyst, Court Services and
Offender Supervision Agency for the
District of Columbia, 633 Indiana
Avenue NW, Room 1232B, Washington,
DC 20004; Tel: 202—-220-5635; Email:
Hyun-Ju.Park@csosa.gov. For PSA:
Victor Davis, Chief of Staff, Pretrial
Services Agency for the District of
Columbia, 633 Indiana Avenue NW,
Washington, DC 20004; Tel: 202—-220-
5654; Email: Victor.Davis@psa.gov.

SUPPLEMENTARY INFORMATION: The Court
Services and Offender Supervision
Agency (CSOSA) was established within


mailto:Hyun-Ju.Park@csosa.gov
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the Executive Branch of the Federal
Government by the National Capital
Revitalization and Self-Government
Improvement Act of 1997, Public Law
105-33, 111 Stat. 251, 712 (D.C. Code
sections 24—-1232, 24-1233). On August
4, 2000, CSOSA was certified by the
Attorney General as an independent
Federal agency.

CSOSA provides supervisory and
treatment services to individuals on
probation, parole, and supervised
release for District of Columbia Code
violations. CSOSA also provides
supervisory and treatment services to
offenders from other jurisdictions in
accordance with the Interstate Parole
and Probation Compact. The Pretrial
Services Agency (PSA) is an
independent agency within CSOSA.
PSA provides a wide range of
supervision programs to support the DC
Superior Court and the U.S. District
Court.

I. Background

This final rule responds to Executive
Order 13891, Promoting the Rule of Law
Through Improved Agency Guidance
Documents (October 9, 2019). This final
rule codifies the existing procedures
regarding the review and clearance of
guidance documents for CSOSA and
PSA (collectively “the Agencies”). The
procedures contained in this final rule
apply to all guidance documents, which
the Agencies define as: Any statement of
agency policy or interpretation
concerning a statue, regulation, or
technical matter within the jurisdiction
of the agency that is intended to have
general applicability and future effect,
but which is not intended to have the
force or effect of law in its own right
and is not otherwise required by statute
to satisfy the rulemaking procedures of
the Administrative Procedure Act.

These procedures ensure that all
guidance documents receive review by
the Agencies’ counsel, when
appropriate, and Directors. Before
guidance documents are issued, they
must be reviewed to ensure they are
written in plain language and do not
impose any substantive legal
requirements beyond existing
requirements of statute or regulation. If
a guidance document purports to
describe, approve, or recommend
specific conduct that extends beyond
requirements of existing law, then it
must include a clear and prominent
statement effectively stating that the
content of the guidance document does
not have the force and effect of law and
is not meant to bind the public in any
way. The final rule provides a process
for interested parties to petition CSOSA
and PSA for the withdrawal or

modification of guidance documents.
Finally, this rule describes when
guidance documents are subject to
notice and an opportunity for public
comment, and how they will be made
available to the public after issuance.

II. Procedural Issues and Regulatory
Review

Administrative Procedure Act (APA):
Under the APA, an agency may waive
the normal notice and comment
procedures if the action is a rule of
agency organization, procedure, or
practice. See 5 U.S.C. 553(b)(3)(A).
Since this final rule merely incorporates
existing internal procedures applicable
to the Agency’s administrative
procedures into the Code of Federal
Regulations (CFR), notice and comment
are not necessary.

Executive Order 12866 and 13563
(Regulatory Planning and Review): The
Agencies do not anticipate that this final
rule will have significant economic
impact, raise novel issues, and/or have
any other significant impacts because it
simply incorporates existing internal
procedures into the CFR. Thus, this
final rule is not a significant regulatory
action under 3(f) of Executive Order
12866 and does not require an
assessment of potential costs and
benefits under 6(a)(3) of the order.

Regulatory Flexibility Act (RFA): The
Regulatory Flexibility Act does not
apply. This final rule will not directly
regulate small entities. The Agencies,
therefore, do not need to perform a
regulatory flexibility analysis of small
entity impacts.

Small Business Regulatory
Enforcement Fairness Act of 1996
(SBREFA): The Agencies have
determined that this final rule does not
impose a significant impact on a
substantial number of small entities
under the RFA; therefore, The Agencies
are not required to produce any
Compliance Guides for Small Entities as
mandated by the SBREFA.

Congressional Review Act: The
Agencies have determined that this final
rule is not a major rule under the
Congressional Review Act, as it is
unlikely to result in an annual effect on
the economy of $100 million or more; is
unlikely to result in a major increase in
costs or prices for consumers,
individual industries, Federal, state, or
local government agencies or geographic
regions; and is unlikely to have a
significant adverse effect on
competition, employment, investment,
productivity, or innovation, or on the
ability of U.S.-based enterprises to
compete in domestic and export
markets.

Unfunded Mandates Reform Act
(UMRA): This revision does not impose
any Federal mandates on state, local, or
tribal governments, or on the private
sector within the meaning of the UMRA.

National Environmental Policy Act
(NEPA): This final rule will have no
physical impact upon the environment
and, therefore, will not require any
further review under NEPA.

Paperwork Reduction Act (PRA): The
Paperwork Reduction Act does not
apply because the rule does not impose
information collection requirements that
require the approval of the Office of
Management and Budget under 44
U.S.C. 3501, et seq.

Executive Order 13132 (Federalism):
This final rule does not have new
federalism implications under Executive
Order 13132.

Executive Order 12988 (Civil Justice
Reform): This final rule meets
applicable standards of 3(a) and 3(b)(2)
of Executive Order 12988 and the
Agencies have determined that the final
rule will not unduly burden the Federal
court system.

Plain Language: E.O. 12866 and E.O.
13563 require regulations to be written
in a manner that is easy to understand.
The Agencies have concluded that it has
drafted this final rule in plain language.

Assessment of Federal Regulations
and Policies on Families: Section 654 of
the Treasury and General Government
Appropriations Act, enacted as part of
the Omnibus Consolidated and
Emergency Supplemental
Appropriations Act of 1999 (Pub. L.
105-277, 112 Stat. 2681) requires the
assessment of the impact of this rule on
family well-being. The Agencies have
assessed this final rule and determined
that the rule will not have a negative
effect on families.

Executive Order 13175 (Indian Tribal
Governments): The Agencies reviewed
this final rule under the terms of E.O.
13175 and has determined that the rule
will not have tribal implications.

Executive Order 12630 (Government
Actions and Interference With
Constitutionally Protected Property
Rights): The Agencies have determined
that this final rule is not subject to E.O.
12630, Governmental Actions and
Interference with Constitutionally
Protected Property Rights, because it
does not involve implementation of a
policy with takings implications.

Executive Order 13211 (Energy
Supply): This final rule was drafted and
reviewed in accordance with E.O.
13211, Energy Supply. The Agencies
have determined that this final rule will
not have a significant adverse effect on
the supply, distribution, or use of
energy and is not subject to E.O. 13211.
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List of Subjects in 28 CFR Part 813

Administrative practice and
procedure, Guidance documents.

Authority and Issuance

m In consideration of the foregoing,
CSOSA adds 28 CFR part 813 to read as
follows:

PART 813—GUIDANCE
DEVELOPMENT PROCEDURES

Sec.

813.1 Overview of guidance development
process.

813.2 Guidance management process for
CSOSA.

813.3 Requirements for clearance of CSOSA
guidance documents.

813.4 Guidance development process for
Pretrial Services Agency (PSA).

813.5 Required elements of guidance
documents.

813.6 Public access to and notification of
effective guidance documents.

813.7 Definition of “significant guidance
documents”.

813.8 Significant guidance documents.

813.9 Petitions for withdrawal or
modification of guidance.

Authority: 5 U.S.C. 301; E.O. 13891, 84 FR
55235.

§813.1
process.

(a) This part governs all Court
Services and Offender Supervision
Agency for the District of Columbia
(CSOSA) and Pretrial Services Agency
(PSA) employees and contractors
involved with all phases of
implementing CSOSA guidance
documents.

(b) The procedures set forth in this
part apply to all guidance documents,
issued by all components of CSOSA and
PSA.

(c) For purposes of this part,
“guidance document” means an agency
statement of general applicability,
intended to have future effect on the
behavior of regulated parties, that sets
forth a policy on a statutory, regulatory,
or technical issue, or an interpretation
of statute or regulation. Guidance
documents do not have the force and
effect of law and are not meant to bind
the public in any way. A guidance
document is intended only to provide
clarity to the public regarding existing
requirements under the law or agency
policies.

(d) CSOSA may not cite, use, or rely
on guidance documents that are
rescinded, except to establish historical
facts.

(e) Guidance documents not posted
on the Agencies’ web portal are
considered rescinded, and not in effect.

(f) This part does not apply to:

Overview of guidance development

(1) Rules promulgated pursuant to
notice and comment under section 553
of title 5, United States Code, or similar
statutory provisions;

(2) Rules exempt from rulemaking
requirements under 5 U.S.C. 553(a);

(3) Rules of agency organization,
procedure, or practice;

(4) Decisions of agency adjudications
under 5 U.S.C. 554 or similar statutory
provisions;

(5) Internal executive branch legal
advice or legal advisory opinions
addressed to executive branch officials;

(6) Agency statements of specific
applicability, including advisory or
legal opinions directed to particular
parties about circumstance-specific
questions (e.g., case or investigatory
letters responding to complaints,
warning letters), notices regarding
particular locations or facilities (e.g.,
guidance pertaining to the use,
operation, or control of a government
facility or property), and
correspondence with individual persons
or entities (e.g., congressional
correspondence), except documents
ostensibly directed to a particular party
but designed to guide the conduct of the
broader regulated public;

(7) Legal briefs, other court filings, or
positions taken in litigation or
enforcement actions;

(8) Agency statements that do not set
forth a policy on a statutory, regulatory,
or technical issue or an interpretation of
a statute or regulation, including
speeches and individual presentations,
editorials, media interviews, press
materials, or congressional testimony
that do not set forth for the first time a
new regulatory policy;

(9) Guidance pertaining to military or
foreign affairs functions;

(10) Grant solicitations and awards;

(11) Contract solicitations and awards;
or

(12) Purely internal agency policies or
guidance directed solely to the
Agencies’ employees or contractors or to
other Federal agencies that are not
intended to have substantial future
effect on the behavior of regulated
parties.

§813.2 Guidance management process for
CSOSA.

All CSOSA guidance documents, as
defined in § 813.1, require review and
clearance in accordance with this
section. CSOSA'’s guidance documents
are created through the Office of Policy
Analysis (OPA), and come in two
primary forms, policy statements and
procedures (also known as operating
instructions). This section sets forth the
process for review and clearance for
each.

(a) Policy statements are:

(1) Prepared by CSOSA components
and issued under the Director’s
signature;

(2) Remain in effect and active until
rescinded, amended, or superseded;

(3) Are reviewed by all CSOSA
Associate Directors or their designees;

(4) Are prepared using a standard
format provided by the Office of Policy
Analysis (OPA);

(5) Are developed and maintained
using a four-stage process that includes
planning, development, review, and
maintenance, each stage taking place
within specified timeframes; and

(6) Are reviewed and re-certified
biennially.

(b) Procedures are:

(1) Coordinated through OPA;

(2) Evaluated to prevent the issuance
of duplicative or conflicting procedures;

(3) Tied to a policy statement;

(4) Developed in a collaborative
process that addresses all relevant
stakeholders’ input;

(5) Organized so that critical
information is readily accessible and
staff know how and where to find any
related information; and

(6) Maintained in an archive system to
ensure future decision-makers have
adequate information regarding the
basis for previous procedure
determinations.

(c) The CSOSA Director, or his/her
designee, may waive or truncate the
internal policy development process
where good cause exists, for example
where Congress or the executive branch
mandates changes.

(d) CSOSA will notify OMB’s Office
of Information and Regulatory Affairs
(OIRA) regularly of upcoming guidance
documents. Notification will include a
list of planned guidance documents,
including summaries of each guidance
document and the agency’s
recommended designation of “not
significant” or “significant” as defined
in §813.7.

(e) CSOSA will seek significance
determinations for guidance documents
from OIRA. Where CSOSA preliminarily
finds the guidance document to be
significant, prior to publishing, CSOSA
will provide the document to OIRA for
review to determine if it meets the
definition of “significant” under E.O.
13891.

§813.3 Requirements for clearance of
CSOSA guidance documents.

CSOSA’s review and clearance of
guidance documents, including policy
and procedures, occurs according to the
stages set forth in paragraphs (a) and (b)
of this section.

(a) Policy management—(1) Stage 1—
planning. The CSOSA component
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coordinates with OPA to initiate the
process.

(2) Stage 2—development. The
CSOSA component provides the
operational details and OPA will
conduct the analysis and coordination
and then prepare the initial document.

(3) Stage 3—review. The multi-layered
review involves the Associate Directors,
other CSOSA components and
Employee Labor Relations (ELR), if
appropriate. Upon completion, the
Director reviews and signs the
document for implementation.

(4) Stage 4—maintenance. The Office
of Information Technology (OIT) posts
the signed policies to CSOSA’s intranet
and/or public-facing web portal, and
OPA maintains the central repository of
all signed policies and associated
working files and initiates the biennial
review.

(b) Procedure (also known as
operating instruction—OI)
management—(1) Stage 1—planning.
The CSOSA component submits a
request to OPA for a new OI or an
update to an existing OI;

(2) Stage 2—development. The
CSOSA component prepares the content
for the initial draft, which OPA reviews
and affects any necessary coordination
across CSOSA.

(3) Stage 3—review. The initial draft
Ol is submitted simultaneously to
CSOSA Associate Directors, the
Supervisory Policy Analyst, and Office
of the Director for review. If applicable,
notice is provided to union
representatives; and upon clearance and
approvals it is submitted to the Director
for review, signature, and
implementation.

(4) Stage 4—maintenance. The Office
of Information Technology (OIT) posts
the signed OI to CSOSA'’s intranet and/
or public-facing web portal; OPA
maintains the central repository of all
signed OI and associated working files
and initiates the biennial review.

§813.4 Guidance development process for
Pretrial Services Agency (PSA).

Pretrial Services Agency (PSA), an
independent agency within CSOSA, has
its own guidance or policy development
process, coordinated through PSA’s
Office of Planning, Policy, and Analysis
(OPPA). PSA’s guidance development
process occurs as detailed in paragraphs
(a) through (d) of this section:

(a) PSA’s guidance documents are:

(1) Prepared by the responsible PSA
Office and issued with the PSA
Director’s signature;

(2) Remain in effect and active until
rescinded, amended, or superseded;

(3) Reviewed by all PSA Deputy
Assistant Directors and/or designees;

(4) Prepared using a standard format
provided by OPPA; and

(5) Developed using a process that
includes planning, development,
review, and maintenance in accordance
with specified timeframes.

(b) PSA process and procedure
documents are:

(1) Coordinated with assistance from
OPPA, as appropriate, to avoid
duplicative or conflicting procedures;

(2) Tied to a policy, when
appropriate;

(3) Developed in collaboration with
all stakeholders including the
bargaining unit;

(4) Organized in a manner that is
readily accessible by those who need it;
and

(5) Maintained according to records
management standards.

(c) The PSA Director, or his/her
designee, may waive or truncate the
internal development process where
good cause exists, for example where
Congress or the executive branch
mandates changes within a specified
period or allow changes that need to be
implemented immediately.

(d) The process set forth in §813.2(d)
and (e) also applies to PSA guidance
documents.

§813.5 Required elements of guidance
documents.

CSOSA and PSA will ensure each
guidance document:

(a) Complies with all relevant statutes
and regulations;

(b) Identifies or includes:

(1) The term ‘“‘guidance” or its
functional equivalent;

(2) The component or division issuing
the document;

(3) The activities to which or the
person to whom the document applies;

(4) The date of issuance;

(5) If it is a revision, the name/number
of the guidance document it replaces;

(6) The title of the guidance and the
document identification number;

(7) Citation(s) to the statutory
provision or regulation to which it
applies or interprets;

(8) A disclaimer stating: “The
contents of this document do not have
the force and effect of law and are not
meant to bind the public in any way.
This document is intended only to
provide clarity to the public regarding
existing requirements under the law or
agency policies.”; and

(9) A short summary of the subject
matter covered in the guidance
document, at the top of the document.

§813.6 Public access to and notification of
effective guidance documents.

CSOSA and PSA will:

(a) Ensure that all effective guidance
documents are:

(1) Identified by a unique identifier
which includes, at a minimum, the
document’s title and date of issuance or
revision;

(2) Located on its web portal in a
single, searchable, indexed database;
and

(3) Available to the public.

(b) Note on the agency web portal that
guidance documents lack the force and
effect of law, except as authorized by
law or as incorporated into a contract.

(c) Maintain and advertise on its web
portal a means for the public to
comment electronically on any guidance
documents that are subject to the notice
and comment procedures and to submit
requests electronically for issuance,
reconsideration, modification, or
rescission of guidance documents in
accordance with §813.9.

§813.7 Definition of “significant guidance
document”.

For purposes of this part, “significant
guidance document” means a guidance
document that will be disseminated to
regulated entities or the general public
and that may reasonably be anticipated:

(a) To lead to an annual effect on the
economy of $100 million or more or
adversely affect in a material way the
U.S. economy, a sector of the U.S.
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities;

(b) To create serious inconsistency or
otherwise interfere with an action taken
or planned by another Federal agency;

(c) To alter materially the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof; or

(d) To raise novel legal or policy
issues arising out of legal mandates, the
President’s priorities, or the principles
set forth in E.O. 12866, as further
amended.

§813.8 Significant guidance documents.

(a) Though not legally binding, some
agency guidance may result in a
substantial economic impact. For
example, the issuance of agency
guidance may induce private parties to
alter their conduct or conform to
recommended standards of practices,
thereby incurring costs beyond the costs
of complying with existing statutes and
regulations.

(b) If there is a reasonable possibility
the guidance may be considered
“significant”” within the meaning of
§813.7 or if the Agencies are uncertain
whether the guidance may qualify as
such, the Agencies must receive OMB’s
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Office of Information and Regulatory
Affairs (OIRA) approval before issuance,
unless the Agencies and OIRA agree that
exigency, safety, health, or other
compelling cause warrants an
exemption from some or all
requirements.

(c) When an agency is assessing or
explaining whether it believes a
guidance document is significant, it
should, at a minimum, provide the same
level of analysis that would be required
for a major determination under the
Congressional Review Act.?

(d) The following will apply to
significant guidance documents:

(1) A period of public notice and
comment of at least 30 days before the
issuance of a final guidance document,
and a public response from the Agencies
to major concerns raised in comments.
If the Agencies, for good cause, find that
the notice and public comment are
impracticable, unnecessary, or contrary
to the public interest, then no period of
public comment will be provided, with
notification and consultation with
OIRA;

(2) Approval by the respective Agency
Director;

(3) Review by OIRA under Executive
Order 12866 before issuance;

(4) Compliance with the applicable
requirements for regulations or rules,
including significant regulatory actions,
set forth in E.O. 12866 (Regulatory
Planning and Review), E.O. 13563
(Improving Regulation and Regulatory
Review), E.O. 13609 (Promoting
International Regulatory Cooperation),
E.O. 13771 (Reducing Regulation and
Controlling Regulatory Costs), and E.O.
13777 (Enforcing the Regulatory Reform
Agenda).

§813.9 Petitions for withdrawal or
modification of guidance.

Any person may petition CSOSA or
PSA to withdraw or modify a particular
guidance document. A person may
make a request by accessing the
respective agency guidance web portal
or by writing a letter to the respective
Agencies. The Agencies’ portals allow
an individual to provide his or her
contact information and guidance-
related requests. The Agencies will
respond in a timely manner, but no later
than 90 days after receipt of the request.

1See OMB Memorandum M—-19-14, Guidance on
Compliance with the Congressional Review Act
(April 11, 2019).

Dated: April 24, 2020.
Richard S. Tischner,

Director,Court Services and Offender
Supervision Agency for the District of
Columbia.

[FR Doc. 2020-09152 Filed 5-18-20; 8:45 am]
BILLING CODE 3129-01-P

DEPARTMENT OF LABOR

Wage and Hour Division

29 CFR Part 779
RIN 1235-AA32

Partial Lists of Establishments that
Lack or May Have a “Retail Concept”
Under the Fair Labor Standards Act

AGENCY: Wage and Hour Division,
Department of Labor.
ACTION: Final rule; withdrawal.

SUMMARY: Section 7(i) of the Fair Labor
Standards Act (FLSA or Act) provides
an exemption from the Act’s overtime
compensation requirement for certain
commissioned employees employed by
a retail or service establishment. In this
final rule, the Department of Labor
(Department) withdraws the “partial list
of establishments” that it previously
viewed as having ‘“no retail concept”
and categorically unable to qualify as
retail or service establishments eligible
to claim the section 7(i) exemption; and
the “partial list of establishments” that,
in its view, “may be recognized as
retail” for purposes of the exemption.
Removing these lists promotes
consistent treatment when evaluating
section 7(i) exemption claims by
treating all establishments equally
under the same standards and permits
the reevaluation of an industry’s retail
nature as developments progress over
time. This withdrawal will also reduce
confusion, as the list of establishments
that “may be recognized as retail” did
not necessarily affect the analysis as to
whether any particular establishment
was, in fact, retail.

DATES: This rule is effective May 19,
2020.

FOR FURTHER INFORMATION CONTACT:
Amy DeBisschop, Director, Division of
Regulations, Legislation, and
Interpretation, Wage and Hour, U.S.
Department of Labor, Room S-3502, 200
Constitution Avenue NW, Washington,
DC 20210, telephone: (202) 693—-0406
(this is not a toll-free number).
SUPPLEMENTARY INFORMATION: Because
part 779 is an interpretive rule, the
provision in the Administrative
Procedure Act (APA) requiring
publication of a notice of proposed

rulemaking does not apply. See 5 U.S.C.
553(b). Publication of this document
constitutes a final action under the
APA.

This rule is intended to promote
consistent treatment across all
industries and reduce confusion when
determining eligibility for claiming the
section 7(i) exemption. This rule does
not impose any new requirements on
employers or require any affirmative
measures for regulated entities to come
into compliance.

Pursuant to the Congressional Review
Act, 5 U.S.C. 801 et seq., the Office of
Information and Regulatory Affairs
(OIRA) designated this rule as not a
“major rule,” as defined by 5 U.S.C.
804(2). OIRA has also determined that
this final rule is not a ““significant
regulatory action” under Executive
Order 12866, section 3(f), and has
therefore waived its review. Finally, this
final rule is not an E.O. 13771 regulatory
action because it has been determined to
be not significant under E.O. 12866.

I. Background

The FLSA generally requires covered
employers to pay nonexempt employees
overtime compensation for time worked
in excess of 40 hours per workweek. See
29 U.S.C. 207(a). Section 7(i) of the Act
was enacted to relieve employers in
retail and service industries from the
obligation of paying overtime
compensation to certain employees paid
primarily on the basis of commissions.
In order for an employee to come within
this exemption, “‘the regular rate of pay
of such employee [must be] in excess of
one and one-half times the [Act’s
minimum wagel,” and “more than half
[of the employee’s] compensation for a
representative period (not less than one
month) [must represent] commissions
on goods or services.” 29 U.S.C. 207(i).
In addition, the employee must be
employed by a retail or service
establishment, which had been defined
in section 13(a)(2) of the Act as “ ‘an
establishment 75 per centum of whose
annual dollar volume of sales of goods
or services (or of both) is not for resale
and is recognized as retail sales or
services in the particular industry.””” 29
CFR 779.312 (quoting FLSA section
13(a)(2), Fair Labor Standards
Amendments of 1949, Public Law 81—
393, section 11, 63 Stat. 910, 917
(1949)).1

1In 1989, Congress repealed section 13(a)(2)—
which provided an exception for intrastate
businesses from the FLSA’s minimum wage and
overtime compensation requirements—and with it,
the statutory definition of “‘retail or service
establishment.” See Fair Labor Standards Act
Amendments of 1989, Public Law 101-157, section

Continued
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The Department has interpreted
“retail or service establishment” as
requiring the establishment to have a
“retail concept.” 29 CFR 779.316. Such
an establishment typically “sells goods
or services to the general public,”
“serves the everyday needs of the
community,” “is at the very end of the
stream of distribution,” disposes its
products and skills “in small
quantities,” and “does not take part in
the manufacturing process.” Id. at
§779.318(a).

In 1961, the Department introduced in
part 779, without notice-and-comment
because it was an interpretive rule, a
lengthy but non-exhaustive list of 89
types of establishments that it viewed as
lacking a “retail concept.” See 26 FR
8333, 8355 (Sept. 2, 1961) (introducing
29 CFR 779.317). In 1970, the
Department amended § 779.317, again
without notice-and-comment because it
was an interpretive rule, to add to the
list another 45 establishments that it
viewed as lacking a “‘retail concept.”
See 35 FR 5856, 5881-82 (Apr. 9, 1970).
Section 779.317 was not amended
further.

Section 779.317’s non-retail list
included establishments in various
industries such as dry cleaners, tax
preparers, laundries, roofing companies,
travel agencies, blue printing and
photostating establishments, stamp and
coupon redemption stores, and
telegraph companies. The Department’s
view was that the establishments on the
list could not qualify as retail or service
establishments eligible to claim the
section 7(i) exemption. Although some
of the establishments on the list

3, 103 Stat. 938, 939 (1989)). However, because
“retail or service establishment’” was defined in
section 13(a)(2) of the Act when the section 7(i)
exemption was added to the Act in 1961 and
because “‘the legislative history of the 1961
amendments to the Act [indicated] that no different
meaning was intended by the term ‘retail or service
establishment’ from that already established by the
Act’s definition,” the Department continues to use
the repealed section 13(a)(2) definition of “retail or
service establishment” to determine whether an
employer qualifies as a “retail or service
establishment”” for purposes of the section 7(i)
exemption. See 29 CFR 779.312 (citing legislative
history) & § 779.411; WHD Opinion Letter
FLSA2005—44, 2005 WL 3308615 (Oct. 24, 2005);
WHD Opinion Letter FLSA2003-1, 2003 WL
23374597 (Mar. 17, 2003); see also Gieg v. DDR,
Inc., 407 F.3d 1038, 1047 (9th Cir. 2005) (agreeing
that repealed section 13(a)(2)’s definition of “retail
or service establishment” applies to the section 7(i)
exemption); Reich v. Delcorp, Inc., 3 F.3d 1181,
1183 (8th Cir. 1993) (same). But see Alvarado v.
Corp. Cleaning Servs., Inc., 782 F.3d 365, 369-71
(7th Cir. 2015) (rejecting the legislative history cited
in the Department’s regulations and refusing to
apply repealed section 13(a)(2)’s definition of
“retail or service establishment” to the section 7(i)
exemption because that exemption has a “very
different purpose” than the provision in the Act for
which the definition was initially included).

included citations to authorities,? in
most cases § 779.317 did not provide
any explanation for why a particular
establishment categorically lacked a
retail concept.

The same 1961 interpretive rule that
introduced § 779.317 also included in
part 779 a separate non-exhaustive list
of 77 types of establishments that “may
be recognized as retail.” See 26 FR 8333,
8356 (Sept. 2, 1961) (introducing 29
CFR 779.320). The Department amended
§779.320 in 1971, again without notice
and comment because it was an
interpretive rule, to remove ‘“‘valet
shops” from the list. See 36 FR 14466
(Aug. 6, 1971). Section 779.320 was not
amended further.

The “may be” retail list included
establishment in industries such as coal
yards, fur repair and storage shops,
household refrigerator service and
repair shops, masseur establishments,
piano tuning establishments, reducing
establishments, scalp-treatment
establishments, and taxidermists.
Section 779.320 provided no
explanation why any of the listed
industries were included.

II. Explanations for Withdrawal of
Section 779.317

The Department hereby withdraws
the regulatory provision found at 29
CFR 779.317, which lists specific types
of establishments that, in the
Department’s view, lacked a retail
concept and were therefore ineligible to
claim the section 7(i) exemption.
Establishments which had been listed as
lacking a retail concept may now assert
under part 779 that they have a retail
concept and may be able to qualify as
retail or service establishments. The
Department will now apply its
interpretations set forth in § 779.318 and
elsewhere in part 779 to determine
whether establishments previously
listed in § 779.317 have a retail concept
and satisfy the additional criteria
necessary to qualify as retail or service
establishments.3 Accordingly, the
Department will apply one analysis—
the same analysis—to all
establishments, thus promoting

2 Some of the authorities cited have subsequently
been called into question. For instance, § 779.317
cited Schmidt v. Peoples Telephone Union of
Maryville, Mo., 138 F.2d 13 (8th Cir. 1943) as
authority for including telephone companies on the
list. More recently, a district court noted that
Schmidt and the list generally “do not take into
account changes in the size of and technologies in
the current retail economy.” In re: DirecTech Sw.,
Inc., No. 08-1984, 2009 WL 10663104, at *9 (E.D.
La. Nov. 19, 2009).

3 See, e.g., 29 CFR 779.316, 319, 321 (further
discussing retail concept) & 779.322-336
(discussing additional criteria to qualify as a retail
or service establishment).

consistent treatment for purposes of the
section 7(i) exemption.

Moreover, the generally applicable
analysis set forth in § 779.318 and
elsewhere in part 779 is better suited to
account for developments in industries
over time regarding whether they are
retail or not. For example, an industry
may gain or lose retail characteristics
over time as the economy develops and
modernizes, or for other reasons. A
static list of establishments that
absolutely lack a retail concept cannot
account for such developments or
modernization, which could have
caused confusion for establishments as
they tried to assess the applicability and
impact of the list. The generally
applicable analysis set forth in § 779.318
and elsewhere in part 779 better
addresses each particular
establishment’s retail nature or lack
thereof and is unlikely to result in
similar confusion.

Statements of courts that have
questioned the reasoning behind the list
in § 779.317 inform the Department’s
action. For instance, the Seventh Circuit
recently described the list as an
“incomplete, arbitrary, and essentially
mindless catalog.” Alvarado, 782 F.3d
at 371. The Ninth Circuit, in turn, said
that ““the list does not appear to flow
from any cohesive criteria for retail and
non-retail establishments” and declined
to defer to the list with respect to
schools. Martin v. The Refrigeration
Sch., Inc., 968 F.2d 3, 7 n.2 (9th Cir.
1992); see also, e.g., Wells v.
TaxMasters, Inc., No. 4:10-CV-2373,
2012 WL 4214712, at *6 (S.D. Tex. Sept.
18, 2012) (concluding that the listing of
“tax services” in § 779.317 was not
determinative and finding that a tax-
consulting and tax-preparation services
company met part 779’s criteria for a
retail or service establishment); Reich v.
Cruises Only, Inc., No. 95-660—CIV—
ORL-19, 1997 WL 1507504, at *4-5
(M.D. Fla. June 5, 1997) (concluding that
“excluding a travel agency from those
establishments possessing a retail
concept appear|s] to be arbitrary and
without any rational basis explained in
the regulations,” especially considering
that travel agencies better fit the criteria
in §779.318 than some of the
establishments listed in § 779.317). But
see, e.g., Brennan v. Great Am. Discount
& Credit Co., Inc., 477 F.2d 292, 296-97
(5th Cir. 1973) (finding “the
Administrator has considered all
relevant issues” in including
employment agencies in § 779.317’s list
and relying on the regulations to rule
that employment agencies lacked the
necessary retail concept to qualify as
retail or service establishments); Burden
v. SelectQuote Ins. Servs., 848 F.
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Supp.2d 1075, 1084—86 (N.D. Cal. 2012)
(finding § 779.317 to be “persuasive”
and ruling that defendant fell “within
the brokerage industry that section
779.317 finds to lack the requisite retail
concept to qualify for an exemption
from the FLSA’s overtime
requirements”); McKenzie v. Lindstrom
Air Conditioning, Inc., No. 08—CV—
61378, 2009 WL 10667579, at *3 (S.D.
Fla. Sept. 3, 2009) (noting “‘the specific
carveout for air-conditioning contractors
from the retail concept” in § 779.317
and deciding to “follow the guidance
provided by this DOL interpretation” to
conclude that they do not qualify as
retail or service establishments).

III. Explanations for Withdrawal of
Section 779.320

The Department further withdraws
the regulatory provision found at 29
CFR 779.320, which listed types of
establishments that, in the Department’s
view, “may be recognized as retail”” and
therefore may have been eligible to
claim the section 7(i) exemption. Part
779 explains that “the mere fact that an
establishment is of a type noted in
§779.320 does not mean that any
particular sales of such establishment
are within the retail concept.” 29 CFR
779.321(a). Rather, an establishment on
the “may be” retail list was subject to
the same retail concept requirements as
an establishment not on the list. Thus,
establishments on the “may be” retail
list will still be found to lack a retail
concept if they fail to satisfy the
Department’s criteria for retail concept
set forth in § 779.318. See, e.g., Brennan
v. Parnham, 366 F. Supp. 1014, 1023
(W.D. Pa. 1973) (opining that, even if
defendant operated “automobile repair
garages [as listed] in Section 779.320
. . . he has still failed to meet the
second requirement that the particular
services must be recognized as retail
services”’). And establishments not on
the “may be” retail list may still be
recognized as retail if they satisfy those
criteria. See, e.g., Alvarado v. Corp.
Cleaning Serv., Inc., 719 F. Supp. 2d
935, 944 n.9 (N.D. Ill. 2010) (holding
that window washing business met
criteria of a retail establishment set forth
at §779.318(a) even though “[w]indow
washing service providers do not appear
on [the § 779.320] list”). As such,
§779.320 did not necessarily impact the
analysis as to whether any particular
establishment was retail.

In addition, and as with § 779.317’s
non-retail list, courts have questioned
the reasoning behind § 779.320’s “may
be” retail list. In Martin, for instance,
the Ninth Circuit stated that
simultaneously listing ““dentists,
doctors, and lawyer offices” as non-

retail in § 779.317 and “‘barber shops,”
““scalp-treatment establishments,” and
other establishments as possibly retail
in § 779.320 was inconsistent with the
Department’s own criteria in §779.318
that a retail establishment should
provide for “everyday needs of the
community” and ‘“‘the comfort and
convenience of [the general] public in
the course of its daily living.” 968 F.2d
at 7 n.2 (A community’s tonsorial
services are hardly more integral to its
daily routine than its medical or dental
ones.”). Similarly, the court in Cruises
Only found it was “arbitrary and
without any rational basis” to list travel
agencies as non-retail in § 779.317 in
part because—in that case—they serve a
community’s everyday needs more than
at least some industries that may “‘be
recognized as retail” in § 779.320, such
as taxidermists or crematoriums. 1997
WL 1507504, at *4-5. In short, “‘there
appear to be ‘no generating principles’
or ‘cohesive criteria’ underlying the
distinction between the businesses that
are considered retail establishments as
listed in § 779.320 and those which are
not as listed in § 779.317.”” Haskins v.
VIP Wireless LLC 300, No. 09-754, 2010
WL 3938255, at *3 (W.D. Pa. Oct. 5,
2010) (quoting Martin, 968 F.2d at 7
n.2). But see, e.g., Klinedinst v. Swift
Investments, Inc., 260 F.3d 1251, 1256
n.5 (11th Cir. 2001) (citing § 779.320 for
the proposition that “[aJutomobile
repair shops have been explicitly
recognized as retail establishments”);
Gilreath v. Daniel Funeral Home, Inc.,
421 F.2d 504, 508 (8th Cir. 1970) (noting
that plaintiffs conceded that a funeral
home was a retail or service
establishment because, in part, the
Department had recognized it as one in
§779.320).

As with establishments previously
listed in § 779.317, the Department will
apply its interpretations set forth in
§779.318 and elsewhere in part 779 to
determine whether establishments
previously listed in § 779.320 have a
retail concept and satisfy the additional
criteria necessary to qualify as retail or
service establishments. All
establishments may be recognized as
retail if they satisfy these criteria, not
just those previously listed in § 779.320.
And the Department will promote
consistent treatment for purposes of the
section 7(i) exemption by applying the
same retail concept analysis to all
establishments.

For the foregoing reasons, the
Department concludes that withdrawal
from part 779 of the “partial list of
establishments” that it viewed as having
“no retail concept” and the separate
“partial list of establishments” that, in
its view, “may be recognized as retail”

is warranted and hereby withdraws
§§779.317 and 779.320.

Nothing in this action should be
construed to suggest that any particular
type of establishment previously listed
by the Department is, or is not, a retail
establishment.

IV. Administrative Procedure Act

The Department concludes that
notice-and-comment rulemaking is not
required to withdraw §§779.317 and
779.320 from part 779. The APA
provides that its general notice-and-
comment requirements do not apply to
“interpretative rules.” 5 U.S.C. 553(b);
see also Perez v. Mortgage Bankers
Ass’n, 575 U.S. 92, 101 (2015)
(evaluating subregulatory guidance that
was an “‘interpretive rule” and
explaining that “[b]ecause an agency is
not required [by the APA] to use notice-
and-comment procedures to issue an
initial interpretive rule, it is also not
required to use those procedures when
it amends or repeals that interpretive
rule”). Because the regulations in part
779 are interpretive rules, the
Department declined to engage in
notice-and-comment rulemaking when
it initially promulgated the §§779.317
and 779.320 lists in 1961, see 26 FR
8333, and when it later amended them
in 1970 and 1971, see 35 FR 5856; 36
FR 14466. Accordingly, the Department
is not required to engage in notice-and-
comment rulemaking to withdraw the
lists today, and it declines to do so as
it has declined in the past.

Similarly, the APA does not require
agencies to delay the effective date of
“interpretative rules” following
publication in the Federal Register. 5
U.S.C. 553(d)(2). Because the
regulations in part 779 are interpretive
rules, the Department declined to delay
the effective date when it initially
promulgated the §§779.317 and 779.320
lists in 1961, see 26 FR 8333, and when
it later amended them in 1970 and 1971,
see 35 FR 5856; 36 FR 14466. Consistent
with this prior practice, the Department
declines to delay the effective date of its
withdrawal of §§779.317 and 779.320;
the withdrawal takes effect
immediately.

List of Subjects in 29 CFR Part 779

Reporting and recordkeeping
requirements, Wages.

Dated: May 8, 2020.
Cheryl M. Stanton,
Administrator.

For the reasons set forth above, the
Department of Labor amends Title 29,
Part 779 of the Code of Federal
Regulations as follows:
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PART 779—THE FAIR LABOR
STANDARDS ACT AS APPLIED TO
RETAILERS OF GOODS OR SERVICES

m 1. The authority citation for part 779
continues to read as follows:

Authority: Secs. 1-19, 52 Stat. 1060, as
amended; 75 Stat. 65; Sec. 29(B), Pub. L. 93—
259, 88 Stat 55; 29 U.S.C. 201-219.

§779.317 [Removed and Reserved]
m 2. Remove and reserve § 779.317.

§779.320 [Removed and Reserved]
®m 3. Remove and reserve § 779.320.

[FR Doc. 2020-10250 Filed 5-18-20; 8:45 am|
BILLING CODE 4510-27-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 200512-0134]
RIN 0648-BI77

Fisheries of the Northeastern United
States; Habitat Clam Dredge
Exemption Framework

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Final rule.

SUMMARY: NMFS approves and
implements the New England Fishery
Management Council’s Habitat Clam
Dredge Exemption Framework
Adjustment to its Fishery Management
Plans. This action establishes three
areas within the Great South Channel
Habitat Management Area where vessels
may fish for Atlantic surfclams or blue
mussels with dredge gear. This action is
intended to provide the fishing industry
access to part of the surfclam and blue
mussel resource within the Habitat
Management Area while balancing the
Council’s habitat conservation
objectives.

DATES: Effective June 18, 2020.
ADDRESSES: An environmental
assessment (EA) has been prepared for
this action that provides an analysis of
the impacts of the measures and
alternatives. Copies of the EA are
available on request from Thomas Nies,
Executive Director, New England
Fishery Management Council, 50 Water
Street, Mill 2, Newburyport, MA 01950.
This document are also accessible via
the internet at www.nefmec.org.

Written comments regarding the
burden-hour estimates or other aspects

of the collection-of-information
requirements contained in this final rule
may be submitted to the Greater Atlantic
Regional Fisheries Office (GARFO) and
by email to OIRA_Submission@
omb.eop.gov, or fax to (202) 395-7285.
FOR FURTHER INFORMATION CONTACT:
Douglas Potts, Fishery Policy Analyst,
978-281-9341.

SUPPLEMENTARY INFORMATION:

Background

The Great South Channel Habitat
Management Area (GSC HMA) was
created by the final rule to implement
the New England Fishery Management
Council’s Omnibus Habitat Amendment
2 (OHAZ2) (83 FR 15240; April 9, 2018).
The use of all mobile bottom-tending
fishing gear is prohibited in the GSC
HMA. The GSC HMA contains complex
benthic habitat that is important for
juvenile cod and other fish species, and
it is susceptible to the adverse impacts
of fishing gear. The OHA2 included a 1-
year delay of the mobile gear closure
that allowed the surfclam fishery to
continue fishing with hydraulic clam
dredges in the area. This delay was
intended to give the Council time to
determine if a long-term exemption is
warranted. The 1-year delay ended on
April 9, 2019, and the GSC HMA 1is now
closed to all mobile bottom-tending
fishing gear, including clam and mussel
dredges.

The Council initiated the Habitat
Clam Dredge Exemption Framework
Adjustment in 2015 as a trailing action
to OHA2. Development of the
framework was guided by a problem
statement approved by the Council in
October 2015:

The Council intends through this action to
identify areas within the Great South
Channel and Georges Shoal Habitat
Management Areas that are currently fished
or contain high energy sand and gravel that
could be suitable for a hydraulic clam
dredging exemption that balances achieving
optimum yield for the surfclam/ocean
quahog fishery with the requirement to
minimize adverse fishing effects on habitat to
the extent practicable and is consistent with
the underlying objectives of [OHA2].

In the final stages of OHA2
development, the Council was also
approached by parties interested in
developing a blue mussel dredge fishery
in the GSC HMA. Currently, there is no
Federal blue mussel fishery
management plan.

NMFS disapproved the Georges Shoal
HMA that the Council recommended in
OHAZ2. The dredge exemption
framework became solely focused on the
GSC HMA following implementation of
OHAZ2. Development of the Habitat
Clam Dredge Exemption Framework

occurred over several meetings of
Council’s Habitat Plan Development
Team, Committee, and the full Council.
The Council took final action at its
December 2018 meeting selecting
preferred alternatives and approving the
action for submission to NMFS. The
Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act) allows NMFS
to approve, partially approve, or
disapprove measures proposed by the
Council based on whether the measures
are consistent with the Fishery
Management Plans (FMPs), the
Magnuson-Stevens Act and its National
Standards, and other applicable law.
NMFS generally defers to the Council’s
policy choices unless there is a clear
inconsistency with the law or the FMP.
A proposed rule detailing
implementing regulations for this
framework was published on September
17, 2019 (84 FR 48899), with a comment
period open through October 17, 2019.
In response to a request by the Council,
the comment period was reopened
November 4, 2019, through November
18, 2019. In total, 68 comments were
submitted on the proposed measures
and are discussed below in the
Comments and Responses section.

Final Measures

This action implements three dredge
exemption areas (McBlair, Old South,
and Fishing Rip) within the GSC HMA
where vessels can fish for surfclams or
blue mussels. Tables 1 through 3
contain the coordinates for the new
exemption areas. These areas are
illustrated in Figure 1. Each area is
defined by the following points
connected in the order listed by straight
lines.

TABLE 1—COORDINATES FOR MCBLAIR
DREDGE EXEMPTION AREA

Point Longitude Latitude
69°49.255" W | 41°25.878' N
69°46.951" W | 41°25.878' N
69°46.951" W | 41°19.34' N
69°49.187" W | 41°19.34' N
69°49.255" W | 41°25.878"' N

TABLE 2—COORDINATES FOR OLD
SOUTH DREDGE EXEMPTION AREA

Point Longitude Latitude
69°47° W 41°15" N
69°44" W 41°15’ N
69°44.22° W 41°10.432’ N
69°45" W 41°7'N
69°47" W 41°7'N
69°47" W 41°11" N
69°49.101" W | 41°11’ N
69°49.116"'W [ 41°12.5' N
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TABLE 2—COORDINATES FOR OLD
SOUTH DREDGE EXEMPTION AREA—

TABLE 3—COORDINATES FOR FISHING
RiP DREDGE EXEMPTION AREA—

Continued Continued
Point Longitude Latitude Point Longitude Latitude
9 e, 69°47" W 41°12.5' N 6 69°29.905" W 41°1.297' N
T o 69°47" W 41°15’ N 7 .. 69°32.579" W 41°5.368" N
8 .. 69°31.193' W | 41°7.356’ N
1 69°28.829" W 41°10.963' N
TABLE 3—COORDINATES FOR FISHING

RIP DREDGE EXEMPTION AREA

Point Longitude Latitude
69°28.829' W | 41°10.963' N
69°27.106" W | 41°10.485" N
69°29.311" W | 41°6.699’ N
69°27.034’ W | 41°6.609' N
69°27.376" W [ 41°3.198’ N

These exemption areas were chosen to
allow limited access to historical
surfclam fishing grounds that appear
less vulnerable to adverse habitat
impacts from dredge gear while
protecting the majority of the HMA from
the adverse habitat impacts caused by
dredge gear. The three exemption areas

are 6.9 percent of the total area of the
HMA and do not include the areas most
clearly identified as containing complex
and vulnerable habitats. Because of the
small area of this exemption, this action
would not materially affect the overall
conservation benefit of the HMA. The
McBlair and Fishing Rip Dredge
Exemption Areas will be open to fishing
for surfclams or blue mussels year
round. The Old South Dredge
Exemption Area will be open for
surfclam or blue mussel fishing from
May 1 through October 31. Old South
will be closed to all mobile bottom-
tending gear from November 1 through
April 30 each year to avoid disturbing
spawning aggregations of cod that may
occur in the area.
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Figure 1 -- Map of Exemption Areas
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To enforce the boundaries of the small
exemption areas, participating vessels
are required to obtain a letter of
authorization (LOA) from the NMFS
Regional Administrator. Similar LOAs
are used to grant access to specific areas
or programs in other fisheries and may
be applied for using a common form
available from GARFO. If a vessel
violates any of the requirements of the
exemption areas, the LOA may be
canceled, prohibiting future access to
the GSC HMA.

To receive the LOA, a vessel must
hold a Federal commercial surfclam
permit, which requires reporting each
fishing trip consistent with existing trip

reporting requirements, using a vessel
monitoring system (VMS), and selling
catch exclusively to a federally
permitted dealer. The LOA requires the
vessel to have a NMFS-approved VMS
unit that is capable of transmitting the
vessel’s location every 5 minutes while
within the GSC HMA. At all other times,
the VMS unit would maintain the
applicable reporting rate specified at 50
CFR 648.10(c). A list of qualifying VMS
units is available from the NOAA Office
of Law Enforcement, Greater Atlantic
Region (https://www.fisheries.noaa.gov/
national/enforcement/noaa-fisheries-
type-approved-vins-units). This rate of
position transmission will provide finer

scale resolution on the location of the
vessel and allow NMFS to better
monitor compliance with the small
exemption areas. Vessels fishing in the
GSC HMA will be required to use new
VMS trip declaration codes that allow
law enforcement to know they intend to
fish in the GSC HMA for surfclams or
blue mussels.

Vessels fishing for surfclams within
the GSC HMA are still subject to the
requirements of the individual
transferable quota system and other
provisions of the surfclam regulations.
This includes restrictions on retention
of other species of fish caught
incidentally while using hydraulic clam
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dredge gear, which may depend on
other Federal fishing permits the vessel
holds.

To fish for blue mussels in the GSC
HMA, a vessel must hold a surfclam
vessel permit. This permit can be
obtained from GARFO. By holding a
surfclam permit, mussel fishing vessels
in the GSC HMA will be subject to
reporting and monitoring requirements
that would not normally apply to
vessels fishing for blue mussels in
Federal waters. Mussel fishing vessels
also need to obtain the new LOA and
use the appropriate VMS trip
declaration code for any trip in the GSC
HMA. Mussel vessels are required to use
a non-hydraulic mussel dredge (also
called a dry dredge), which cannot
exceed 8 ft (2.4 m) in width. Vessels
cannot fish for, harvest, or land any
species of fish other than blue mussels
on that trip.

Any violation of permit, reporting,
monitoring, or LOA requirements for
fishing in the GSC HMA would result in
NMFS revoking the vessel’s LOA, which
prevents further fishing by that vessel in
the HMA.

Comments and Reponses

We received 68 comments on the
proposed rule. The majority of
comments (58) opposed allowing the
use of hydraulic dredge gear in the
HMA. These comments were
predominately from recreational fishing
groups, environmental groups, and
residents from Nantucket and Cape Cod.
Ten representatives of the surfclam and
blue mussel commercial fishing
interests supported the exemption areas,
but would prefer complete access to the
full HMA. Specific topics raised by
commenters are discussed below.
Comments that express the same
position are addressed as a group.

Comment: The majority of comments
(58) opposed the proposed measures
and advocated a policy of managing
natural resources for the good of the
general public, primarily through
recreational fishing, and not just for a
few individuals in the commercial
fishing industry. Commenters suggest
that no exemption should be allowed
unless the gear used is shown to have
no adverse impacts to EFH. Many also
expressed a concern that allowing
surfclam and mussel dredging in a
portion of the HMA would make it
harder to disapprove future exemption
requests from other commercial fishery
interests.

Response: The Magnuson-Stevens Act
created the Regional Fishery
Management Councils and tasked each
to develop fishery management plans
for each fishery that requires

conservation and management within
its jurisdiction. The Council provides a
public process to weigh competing
interests in a public resource and
develop appropriate management
measures. This process allows the
Council to consider commercial and
recreational fishing interests and
conservation and management
requirements in the Magnuson-Stevens
Act’s National Standards when it selects
management measures to recommend to
NMFS. The Council selected exemption
areas that appear less vulnerable to
adverse habitat impacts from dredge
gear while protecting the majority of the
HMA from the adverse habitat impacts
caused by dredge gear. Requirements of
the National Standards and the mandate
to minimize adverse impacts of fishing
on EFH are discussed in more detail in
other comments and responses below.
The Magnuson-Stevens Act permits
NMFS to approve, partially approve, or
disapprove measures proposed by the
Council based only on whether the
measures are consistent with the
Magnuson-Stevens Act and its National
Standards, and other applicable law.
Otherwise, we must defer to the
Council’s policy choices. While some
commenters may not think the measures
were optimal, the commenters did not
cite any legal deficiencies in the
measures that would justify
disapproving the Council’s action.
Based on its own review, and explained
in the EA and proposed and final rules,
NMFS determined the measures meet
all legal requirements. Adoption of
these exemption areas alone does not
increase the likelihood of future
exemptions from the requirements of
this HMA. Any future exemption
request would need to consider
available information for evaluation and
analysis of potential impacts, including
the cumulative impacts of other actions.

Comment: Some of representatives of
the surfclam industry suggest the
exemption areas may be too limiting
and will result in rapid localized
depletion of surfclams. These
commenters advocate for restored use of
mobile bottom-tending hydraulic clam
fishing throughout the entire HMA.

Response: The use of dredge gear
throughout the HMA would likely result
in impacts beyond what could be
considered minor or temporary in
nature. Allowing hydraulic clam dredge
gear to access the full HMA would be
counter to the Council’s stated intent for
this action because it would result in
more than minimal and temporary
impacts on the habitats in the HMA.
These impacts could substantially
reduce the complexity of the benthic
habitat and reduce the HMA’s

effectiveness in promoting the growth of
juvenile cod and other groundfish
species. While hydraulic dredge gear
may primarily be used in sandy
sediments that can be highly dynamic,

a tow that occurs on more complex
habitat can have negative impacts that
could take years or even decades to fully
recover naturally. The relatively small
footprint of the exemption areas
implemented by this action will allow
industry some access to the surfclam
and blue mussel resource in potentially
less sensitive areas compared to the vast
majority of the HMA the Council
designated for protection. These
exemption areas balance providing
access, without undermining the
conservation objectives.

Comment: One lawyer representing
the clam industry asserts that the
proposed measures are not supported by
the best available science. To support
this, he cites discussions at the May
2018 meeting of the Council’s Habitat
Committee. He asserts the Committee
concluded there was no scientific
evidence to support any restrictions on
the surfclam industry in the area and
that it voted to allow fishing to continue
in the area for another 2.5 years while
additional data were collected. He
makes several assertions about the
validity of various data sources that
were available to the Council during the
development of this action.

Response: The commenter
mischaracterizes the actions of the
Council’s Habitat Committee. Contrary
to the commenter’s statement, the May
2018 Habitat Committee discussion was
not whether to place any restrictions on
the clam industry in the GSC HMA;
rather, it was discussing whether to
grant any exemptions to surfclam
vessels to fish in the HMA. The
difference is important, as the OHA2
final rule specified that the HMA would
close to hydraulic dredging in April
2019, unless the Council and NMFS
specifically took action to change it. If
there was insufficient scientific
information for the Council to take any
action, the default measure would go
into effect and the whole GSC HMA
would close and remain closed. The
Council’s Plan Development Team had
reviewed available information and
concluded that it was unable to identify
areas within the HMA where complex
habitat was absent and fishing was
occurring that clearly lent themselves to
being defined as exemption areas.

The motions approved by the Habitat
Committee at the May 2018 meeting
were for the Council to consider several
new alternatives and to direct the Plan
Development Team to analyze them to
determine if they could meet the
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purpose and need for this framework
action. Contrary to the commenter’s
claims, the Committee did not endorse
any of these alternatives nor did it vote
to allow surfclam harvest to continue.
The 2.5-year provision approved by the
Committee at that meeting was not for
an extension of then-current fishing
levels, but rather a potential sunset
provision on any exemption areas.
Ultimately, the Council did not support
this sunset provision, and it was not
included in the final Framework
Adjustment.

The Magnuson-Stevens Act National
Standard 2 states that “(fishery)
conservation and management measures
shall be based upon the best scientific
information available.” In 2013, NMFS
published amended guidance for
National Standard 2 and what
constitutes the best scientific
information available (78 FR 43066; July
19, 2013). We refer the commenter to
this document to clarify how NMFS
designates best scientific information
available for management measures.
Data from clam vessel VMS units were
used to identify areas where fishing
recently occurred, and were
instrumental in setting the boundaries
of the exemption areas implemented by
this action. However, evidence of
fishing activity is not necessarily
evidence of exclusively soft, sandy
sediment as the commenter contends.
The Plan Development Team was aware
that fishing captains actively monitor
their acoustic displays and avoid what
they consider to be hard bottom. If large
amounts of cobbles or rocks are
encountered, the captain will move to
another nearby location to avoid
damaging their gear and having to deal
with lots of rocks on the deck. While
these complex habitats are not preferred
by vessel operators, they are
encountered while using this gear and
adverse impacts to these habitats can
occur. Available habitat information
indicate that complex habitats can occur
throughout the HMA, but are patchy
and mixed with areas of less complex
sediment. As discussed in the EA, there
was more evidence for the presence of
complex habitat in other potential
exemption areas that were considered
by the Council but ultimately not
selected.

Comment: The Conservation Law
Foundation (CLF) cited four different
factors why this action should be
disapproved. CLF asserts: (1) That the
action is inconsistent with the purpose
and need the Council established for the
Framework action; (2) that the Council
and NMFS did not conduct a sufficient
practicability analysis; (3) that the
conducted analysis does not sufficiently

describe the potential impact on
Council-managed species, including
Atlantic cod; and (4) that potential
impacts to north Atlantic right whale
critical habitat should be analyzed in an
Endangered Species Act Section 7
consultation.

Response: NMFS disagrees with CLF’s
assertions that the action is legally
deficient, and will address each point
from the comment letter separately. (1)
As noted earlier in the preamble, the
Council’s objectives in developing this
Framework Adjustment were to allow
for some level of dredge fishing for
surfclams within the HMA while still
minimizing the adverse effects of fishing
to EFH, to the extent practicable. The
EA’s analyses of potential impacts on
EFH, as well as an EFH consultation
conducted for this action, both conclude
that there are probable adverse impacts
on EFH, but those impacts are expected
to be minimal. Because this action
allows for some continuation of the
surfclam fishery while having minimal
impact on the overall habitat protected
by the HMA, this action fully meets the
purpose and need designated by the
Council. NMFS acknowledges there is
some concern about the inclusion of an
exemption for mussel dredging.
However, the expected scope of mussel
fishing within the exemption areas is
expected to be small. Mussel beds are
considered important habitat and the
development of the blue mussel fishery
within the exemption areas and its
impacts on the HMA will be monitored
moving forward.

(2) The Magnuson-Stevens Act
requires that FMPs minimize adverse
effects on EFH caused by fishing to the
extent practicable. This practicability
requirement does not remove or replace
other Magnuson-Stevens Act
requirements, including the National
Standard 8 requirement to take into
account the importance of fishery
resources to fishing communities and to
minimize adverse economic impacts on
fishing communities to the extent
practicable. NMFS guidance on
Magnuson-Stevens Act EFH
requirements advises that Councils
should consider the nature and extent of
the adverse effect on EFH and the long
and short-term costs and benefits of
potential management measures to EFH,
associated fisheries, and the nation (67
FR 2343, January 17, 2002). A
practicability analysis may not
necessarily be a strict calculation, but
rather a qualitative assessment of the
tradeoffs between different options. A
recent Court opinion on a legal
challenge to OHA2 supported this
approach (Conservation Law
Foundation v. Ross). With the selection

of these exemption areas, the Council
sought a balance between different
constituencies within all of the legal
directives involved. The likely impacts
of this action and of other alternatives
the Council considered are fully
discussed in Section 6 of the EA. That
analysis indicates the Council’s
preferred alternative was better for the
surfclam industry than taking no action,
which would leave the entire GSC HMA
closed to all mobile bottom-tending
gear, but would result in less revenue
for the industry than the other three
action alternatives. However, some of
the lost revenue may be mitigated by
shifting fishing effort to other areas
outside of the HMA. On the other hand,
the preferred alternative would result in
more adverse impacts on EFH than no
action, but less than each of the other
three action alternatives considered. In
making its final decision the Council
did not select other available
alternatives that would have had more
adverse impacts on EFH as well as
options that would have more adversely
impacted the surfclam industry.

(3) The potential impacts of this
action on Atlantic cod and other
managed fish species is analyzed within
the EA. Finfish, including cod, are
infrequently captured by clam dredges.
Even with the low rates of finfish
bycatch in clam and mussels dredge
gears, it is expected that spawning
activity could be disrupted by the noise
and movement of the gear in the water.
For this reason, access was limited to
avoid interactions with cod. For
example, access to the Old South
Exemption Area, the only exemption
area that overlaps with identified
historical cod spawning areas, is limited
seasonally to avoid access when
spawning aggregations may be present.
In addition to direct effects on fish, this
action has potential indirect effects
through the impact on habitat. The
consideration of the impacts of EFH
protection on managed fish species in
this region is a significant focus of the
EA for this action as well as the
environmental impact statement (EIS)
for OHA2. While this action is expected
to have some adverse impact on EFH
within the GSC HMA, those impacts
would be limited because the three
exemption areas are limited to 6.9
percent of the total area of the HMA and
do not include the areas most clearly
identified as containing complex and
vulnerable habitats.

(4) The EA prepared for this action
includes an analysis supporting a
determination of “no effect” from this
action on large whales and on North
Atlantic right whale critical habitat. The
GARFO Protected Resources Division



Federal Register/Vol.

85, No. 97/Tuesday, May 19, 2020/Rules and Regulations

29875

conducted an informal Endangered
Species Act (ESA) Section 7
consultation on both this action and the
broader coastwide surfclam and ocean
quahog fishery (completed on January 2,
2020). This consultation did not dispute
the analysis and determination in the
EA that there have been no observed
interactions between clam dredges and
ESA-listed large whales and that the
action will not affect North Atlantic
right whale critical habitat. Therefore,
the consultation focused on the
potential impacts on ESA-listed species
of sea turtles and Atlantic sturgeon as
they are the species that are “present in
the action area for this consultation and
may be affected by the proposed
actions.” The consultation found that
the risk of an interaction with those
species is extremely unlikely and
therefore, discountable.

CLF’s assertions of potential impact
on right whale critical habitat are not
consistent with the analysis contained
in the EA. Approximately half (372
nm?2) of the GSC HMA overlaps with
Unit 1 of North Atlantic right whale
critical habitat (21,334 nm?). This is 1.7
percent of the total right whale critical
habitat, and the exemption areas being
implemented overlap less than this 1.7
percent because they are a small subset
of the HMA. Right whale critical habitat
overlaps roughly half of the McBlair and
Fishing Rip exemption areas and does
not intersect the Old South exemption
area at all. To support its claim of
potential adverse impact on copepods
that are an important forage species for
right whales, CLF cites studies that
looked at the effects of dredging to
deepen shipping channels. “Dredging”
as defined in NMFS’s critical habitat
assessment (81 FR 4838, January 27,
2016) should not be confused with use
of commercial fishing dredges, such as
those used in the surfclam fishery. In
the assessment, dredging is in reference
to the removal of material from the
bottom of water bodies to deepen,
widen, or maintain navigation corridors,
anchorages, or berthing areas, as well as
for sand mining. These dredges disturb
the sediment surface down to 12 inches
(30.5 cm) or more, creating turbidity
plumes that last up to a few hours. In
contrast, the surfclam fishery uses
hydraulic dredges to capture shellfish
by injecting pressurized water into the
sediment to a depth of 8-10 inches
(20.3—25.4 cm), creating a trench up to
30 cm deep and as wide as the dredge.
Mussel dredges (approximately 1.8 m
wide) create furrows approximately 2-5
cm deep. There is no evidence to
suggest fishing dredging would
negatively impact copepod production

or availability and, as a result, limit the
recovery of North Atlantic right whales
or their critical habitat. In terms of the
surfclam fishery, the scale and scope of
hydraulic clam or mussel dredges is
smaller than that associated with
navigational/sand mining dredges.
Turbidity created from such fishing
dredges will be temporary in nature and
will not impact the long-term viability
of copepod aggregations. Fishing
dredges, such as hydraulic clam or
mussel dredges, may also temporarily
disturb localized copepod
concentrations; however, these localized
patches are continually replaced and/or
shifting due to the dynamic
oceanographic features.

Comment: The Cape Cod Commercial
Fishermen’s Alliance opposed allowing
any mobile bottom-tending fishing gear
in the HMA. However, if exemptions
were to be granted for surfclam fishing,
the Alliance requested that blue mussel
fishing also be allowed in the same
areas.

Response: This action will allow blue
mussel dredging in the same exemption
areas and seasons as hydraulic dredging
for surfclams.

Comment: Several members and
representatives of the surfclam industry
suggested that NMFS should allow
hydraulic clam dredging throughout the
GSC HMA instead of just the exemption
areas proposed by the Council.

Response: As mentioned in previous
responses, the Council sought to achieve
a balance between habitat protection
and fishing access for the surfclam
industry. Based upon the analysis
contained in the EA for this framework
and in the EIS for OHAZ2, allowing
hydraulic clam dredging throughout the
GSC HMA could have substantial
adverse impact on EFH. This impact
could hinder the Council’s efforts to
rebuild certain depleted fish stocks.
Based on our current understanding of
the distribution of habitat types in the
HMA and the potential effects of
hydraulic clam dredge gear, NMFS does
not consider allowing fishing with
hydraulic clam dredges throughout the
HMA without some mitigating measures
to be consistent with the Magnuson-
Stevens Act requirement to minimize
adverse impacts of fishing on EFH to the
extent practicable. The Council has
expressed its desire for future research
to improve our understanding of habitat
distribution within the HMA and the
operational limits of this gear to better
understand the habitat complexity and
potential impacts. Such research could
modify our understanding of the
interactions of fishing gear with habitat
and help inform future considerations

by the Council of additional exemptions
in the HMA.

Changes From the Propose Rule

There are no changes to the proposed
measures.

Regulatory Clarification

This action also implements a minor
modification to the regulations under
authority granted the Secretary under
section 305(d) of the Magnuson-Stevens
Act to ensure that FMPs are
implemented as intended and consistent
with the requirements of the Magnuson-
Stevens Act. This action defines a
“straight line”” with regard to regulated
areas, as a rhumb line, unless explicitly
stated otherwise. When fishery
managers develop regulated areas (e.g.,
scallop access areas or Northeast
multispecies closed areas), the areas are
defined by a series of points of latitude
and longitude connected by straight
lines when drawn on a standard
nautical chart. Nautical charts use a
Mercator projection so straight lines
drawn on a chart are lines of constant
compass bearing, also known as rhumb
lines. This change helps make the
regulations as unambiguous as possible.

Classification

The Administrator, Greater Atlantic
Region, NMFS, determined that this
FMP Framework Adjustment is
necessary for the conservation and
management of the fisheries under the
jurisdiction of the New England Council
and that it is consistent with the
Magnuson-Stevens Act and other
applicable laws.

This final rule has been determined to
be not significant for purposes of
Executive Order 12866.

This final rule is considered an
Executive Order 13771 deregulatory
action.

A final regulatory flexibility analysis
(FRFA) was prepared. The FRFA
incorporates the initial regulatory
flexibility analysis (IRFA), a summary of
the significant issues raised by the
public comments in response to the
IRFA, and NMFS responses to those
comments, and a summary of the
analyses completed to support the
action.

A Summary of the Significant Issues
Raised by the Public in Response to the
IRFA, a Summary of the Agency’s
Assessment of Such Issues, and a
Statement of Any Changes Made in the
Final Rule as a Result of Such
Comments

No comments were received in
response to the IRFA. NMFS response to
other comments are discussed above.
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Description and Estimate of Number of
Small Entities to Which the Rule Would
Apply

This rule affects small entities
engaged in surfclam/ocean quahog or
blue mussel commercial fishing
operations in the Federal waters off
Southern New England, Georges Bank,
and the Gulf of Maine. In 2017, eight
large commercial fishing businesses and
377 small commercial fishing
businesses held either a surfclam or
ocean quahog Federal permit. The
number of fishermen actively engaged
in the surfclam and ocean quahog
fishery is much smaller than the number
of individuals permitted for those two
fisheries. This is because there is an
individual transferrable quota
associated with both species, meaning
only individuals holding or leasing
quota can land surfclam and ocean
quahog. Over the last 3 years, the
number of businesses that have been
active in the areas proposed for
exemption areas has been between 10 (8
small and 2 large) and 12 (10 small and
2 large).

Between 10 (2015) and 11 (2016,
2017) vessels were permitted and active
in the Massachusetts blue mussel
fishery in the most recent 3-year period,
although only one or two are expected
to fish in the HMA. The current status
of the blue mussel fishery in the Great
South Channel is exploratory, and
ownership data is not available from
which to assess business size for state-
permitted vessels. This situation
precludes a more thorough investigation
into the number and size of blue mussel
businesses regulated under this action.

Description of Projected Reporting,
Recordkeeping, and Other Compliance
Requirements

Reporting, Recordkeeping, and other
compliance requirements are discussed
above and summarized here. To fish for
surfclams or blue mussels in the GSC
HMA exemption areas, a vessel must be
issued a Federal Atlantic surfclam
permit, which mandates an active VMS
and submission of fishing vessel trip
reports. Vessels will also have to be
issued an LOA for the HMA exemption
areas and be subject to increased
reporting rates from the VMS while
inside to the HMA.

Description of the Steps the Agency Has
Taken To Minimize the Significant
Economic Impact on Small Entities
Consistent With the Stated Objectives of
Applicable Statutes

This action proposes management
measures to allow fishing with dredge
gear for Atlantic surfclams or blue

mussels in three exemption areas within
the Great South Channel HMA. The
measures seek to minimize to the extent
practicable the adverse effects on
complex habitat within the HMA by
fishing for surfclams and blue mussels
in the area. Small businesses have
historically generated a higher
percentage of their revenue within the
Great South Channel HMA and are
expected to benefit more from any
exemption than large businesses,
relatively speaking.

The Council considered three other
options for allowing dredge fishing in
the HMA. The Council also evaluated
taking no action, thereby keeping the
entire GSC HMA closed to dredge
fishing for surfclams and blue mussels.
All of the action alternatives would
have resulted in some level of increased
revenue for vessels fishing in the
exemption areas. While this action does
not affect the overall quota for
surfclams, the catch rate in the
exemption areas is potentially higher
than in other open areas. Therefore, the
opening of these areas may not affect the
total harvest of surfclams, but may
improve the efficiency with which part
of the quota is harvested. Moreover,
within the affected entities, some may
have had a disproportionate historic
harvest from the area now closed to
hydraulic dredges in the GSC HMA. In
choosing a preferred alternative, the
Council considered the tradeoffs
between short-term economic benefit to
the surfclam and blue mussel industries
and potential long-term benefit to other
fisheries through the protection of
essential fish habitat from the adverse
impacts of fishing gear.

This final rule contains a collection-
of-information requirement subject to
the Paperwork Reduction Act (PRA) and
which has been approved by OMB
under control number 0648-0202.
Public reporting burden for obtaining a
letter of authorization to fish within the
GSC HMA is estimated to average 5
minutes per response, including the
time for reviewing instructions,
searching existing data sources,
gathering and maintaining the data
needed, and completing and reviewing
the collection of information. The
public reporting burden for increasing
the VMS location data from once per
hour to once every 5 minutes is
estimated to cost participating
fishermen $0.84 per hour while a vessel
is within 3 nm (5.6 km) of the HMA and
subject to the higher position polling
rate. Based on historical fishing effort,
this would translate to an average
annual cost of $8,639 spread across all
vessels active in the HMA. Send
comments regarding these burden

estimates or any other aspect of this data
collection, including suggestions for
reducing the burden, to NMFS (see
ADDRESSES) and by email to OIRA
Submission@omb.eop.gov, or fax to
202-395-7285.

Notwithstanding any other provision
of the law, no person is required to
respond to, and no person shall be
subject to penalty for failure to comply
with, a collection of information subject
to the requirements of the PRA, unless
that collection of information displays a
currently valid OMB control number.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: May 12, 2020.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §648.2, add in alphabetical
order, a definition for ““Straight line.”

§648.2 Definitions.

* * * * *

Straight line, with regard to regulated
areas, means a thumb line, unless

explicitly stated otherwise.
* * * * *

m 3.In 648.370, revise paragraph (h)(2)
to read as follows:

§648.370 Habitat Management Areas.

* * * * *

(h) * * *

(2) Atlantic Surfclam and Mussel
Dredge Exemption Areas. (1) Dredge
Exemption Area Requirements. A vessel
may fish in one or more of the Dredge
Exemption Areas below, provided the
area is open and the vessel meets the
following requirements:

(A) Holds a federal Atlantic surfclam
vessel permit.

(B) Has been issued a Letter of
Authorization to fish in the Great South
Channel HMA from the Regional
Administrator.

(C) Has a NMFS-approved VMS unit
capable of automatically transmitting a
signal indicating the vessel’s accurate
position at least once every 5 minutes
while in or near the Great South
Channel HMA.
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(D) Declares each trip into the HMA
through the VMS and fishes exclusively
inside HMA dredge exemption areas on
such trips.

(E) When fishing for surfclams in an
HMA exemption area, uses only
hydraulic clam dredge gear.

(F) When fishing for blue mussels in
an HMA exemption area, any dredge on
board the vessel does not exceed 8 ft
(2.4 m), measured at the widest point in
the bail of the dredge, and the vessel
does not possess, or land any species of
fish other than blue mussels.

(ii) McBlair Dredge Exemption Area.
(A) The McBlair Dredge Exemption Area
is defined by the following points
connected in the order listed by straight
lines:

MCBLAIR DREDGE EXEMPTION AREA

Point Longitude Latitude
69°49.255" W | 41°25.878" N
69°46.951" W | 41°25.878" N
69°46.951" W | 41°19.34' N
69°49.187" W | 41°19.34' N
69°49.255" W | 41°25.878" N

(B) The McBlair Dredge Exemption

Area is open year-round.

(iii) OId South Dredge Exemption
Area. (A) The Old South Dredge
Exemption Area is defined by the
following points connected in the order
listed by straight lines:

OLD SOUTH DREDGE EXEMPTION AREA

Point Longitude Latitude
1 69°47' W 41°15’ N
2 .. 69°44’ W 41°15’ N
3. 69°44.22’ W | 41°10.432' N
4. 69°45" W 41°7'N
5. 69°47" W 41°7' N
6 .. 69°47' W 41°11’N
7. 69°49.101" W | 41°11’N
8 .. 69°49.116' W | 41°12.5'N
9 69°47" W 41°12.5' N
1 e 69°47' W 41°15' N

(B) The Old South Dredge Exemption
Area is open from May 1-October 31,
and closed to all mobile bottom-tending

gear November 1-April 30.

(iv) Fishing Rip Dredge Exemption
Area. (A) The Fishing Rip Dredge
Exemption Area is defined by the
following points connected in the order
listed by straight lines:

FISHING RiP DREDGE EXEMPTION

AREA

Point Longitude Latitude
69°28.829' W | 41°10.963' N
69°27.106" W | 41°10.485" N
69°29.311" W | 41°6.699" N
69°27.034’ W | 41°6.609" N
69°27.376’ W | 41°3.198" N
69°29.905"' W | 41°1.297" N
69°32.579’ W | 41°5.368" N
69°31.193' W | 41°7.356" N
69°28.829°' W | 41°10.963' N

(B) The Fishing Rip Dredge
Exemption Area is open year-round.
* * * * *

[FR Doc. 2020-10566 Filed 5—18—20; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 300
[REG-117138-17]
RIN 1545-BP43

Preparer Tax Identification Number
(PTIN) User Fee Update; Hearing

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Proposed rule; notification of
hearing.

SUMMARY: This document provides a
notice of public hearing on proposed
regulations relating to the imposition of
certain user fees on tax return preparers.
The proposed regulations reduce the
amount of the user fee to apply for or
renew a preparer tax identification
number (PTIN) and affect individuals
who apply for or renew a PTIN.

DATES: The public hearing is being held
on Tuesday, May 26, 2020, at 10:00 a.m.
The IRS must receive speakers’ outlines
of the topics to be discussed at the
public hearing by Thursday, May 21,
2020. If no outlines are received by May
21, 2020, the public hearing will be
cancelled.

ADDRESSES: The public hearing is being
held by teleconference. Individuals who
want to testify (by telephone) at the
public hearing must send an email to
publichearings@irs.gov to receive the
telephone number and access code for
the hearing. The subject line of the
email must contain the regulation
number REG-117138-1 and the word
TESTIFY. For example, the subject line
may say: Request to TESTIFY at Hearing
for REG-1171138-17. The email should
also include a copy of the speaker’s
public comments and outline of topics.
The email must be received by 5:00 p.m.
Individuals who want to attend (by
telephone) the public hearing must also
send an email to publichearings@irs.gov
to receive the telephone number and
access code for the hearing. The subject

line of the email must contain the
regulation number REG-117138-17 and
the word ATTEND. For example, the
subject line may say: Request to
ATTEND Hearing for REG-117138-17.
The email requesting to attend the
public hearing must be received by 5:00
p-m. May 21, 2020.

The telephonic hearing will be made
accessible to people with disabilities. To
request special assistance during the
telephonic hearing please contact the
Publications and Regulations Branch of
the Office of Associate Chief Counsel
(Procedure and Administration) by
sending an email to publichearings@
irs.gov (preferred) or by telephone at
(202) 317-5177 (not a toll-free number)
at May 21, 2020, prior to the date that
the telephonic hearing is scheduled.

Any questions regarding speaking at
or attending a public hearing may also
be emailed to publichearings@irs.gov.

Send outline submissions
electronically via the Federal
eRulemaking Portal at
www.regulations.gov (IRS REG-117138—
17).

FOR FURTHER INFORMATION CONTACT:
Concerning the proposed regulations,
Office of the Associate Chief Counsel
Michael A. Franklin at (202) 317—6844;
concerning submissions of comments,
the hearing and/access code to attend
the hearing by teleconferencing, Regina
Johnson at (202) 317-5177 (not toll-free
numbers) or publichearings@irs.gov.

SUPPLEMENTARY INFORMATION: The
subject of the public hearing is the
notice of proposed rulemaking (REG—
117138-17) that was published in the
Federal Register on Thursday, April 16,
2020 (85 FR 21126).

The rules of 26 CFR 601.601(a)(3)
apply to the hearing. Persons who wish
to present oral comments telephonically
at the hearing that submitted written
comments by May 18, 2020 must submit
an outline of the topics to be addressed
and the amount of time to be devoted
to each topic by May 21, 2020.

A period of 10 minutes is allotted to
each person for presenting oral
comments. After the deadline for
receiving outlines has passed, the IRS
will prepare an agenda containing the
schedule of speakers. Copies of the
agenda will be made available, on
Regulations.gov, search IRS and REG—
117138-17 by emailing your request to
publichearings@irs.gov. Please put

“REG-117138-17 Agenda Request” in
the subject line of the email.

Martin V. Franks,

Branch Chief, Publications and Regulations
Branch, Legal Processing Division, Associate
Chief Counsel (Procedure and
Administration).

[FR Doc. 2020-10772 Filed 5-15-20; 4:15 pm]
BILLING CODE 4830-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 22, 124, and 257

[EPA-HQ-OLEM-2019-0361; FRL—10009—
86—OLEM]

RIN 2050-AH07

Hazardous and Solid Waste
Management System: Disposal of Coal
Combustion Residuals From Electric
Utilities; Federal CCR Permit Program;
Extension of Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of proposed rulemaking;
extension of comment period.

SUMMARY: The Environmental Protection
Agency (EPA or the Agency) is
extending the comment period on EPA’s
proposal to establish a Federal Coal
Combustion Residuals (CCR) permit
program. The document announcing
this proposal was published on
February 20, 2020, and the public
comment period was originally
scheduled to end on April 20, 2020. In
a document published on April 14,
2020, EPA extended the comment
period 30 days, through May 20, 2020.
In this document, EPA is extending the
public comment period an additional 60
days, through July 19, 2020.

DATES: The comment period for the
proposed rule published on February
20, 2020 (85 FR 9940), which was
extended on April 14, 2020 (85 FR
20625), is further extended. Comments
must be received on or before July 19,
2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OLEM-2019-0361; Title: Hazardous and
Solid Waste Management System:
Disposal of Coal Combustion Residuals
from Electric Utilities; Federal CCR
Permit Program, at http://
www.regulations.gov. Follow the online
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instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit http://
www.epa.gov/dockets/commenting-epa-
dockets.

FOR FURTHER INFORMATION CONTACT:
Stacey Yonce, Materials Recovery and
Waste Management Division, Office of
Resource Conservation and Recovery,
Mail code 5304P, U.S. Environmental
Protection Agency, 1200 Pennsylvania
Avenue NW, Washington, DC 20460;
telephone number: (703) 308-8476;
email address: yonce.stacey@epa.gov.
SUPPLEMENTARY INFORMATION: In
December 2016, Congress passed, and
the President signed the Water
Infrastructure Improvements for the
Nation (WIIN) Act, amending section
4005 of the Resource Conservation and
Recovery Act (RCRA). The WIIN Act,
among other things, requires the
Environmental Protection Agency (EPA
or the Agency) to implement a Federal
coal combustion residuals (CCR) permit
program in Indian country and, subject
to the availability of appropriations
specifically provided to carry out a
program, to implement a Federal CCR
permit program in nonparticipating
states. The Fiscal Year 2018 and 2019
Omnibus Appropriations Acts provided
appropriations to the EPA to develop
and implement a Federal permit
program for the regulation of CCR in
nonparticipating states.

The Agency is proposing to establish
a Federal CCR permit program in
accordance with the requirements of the
WIIN Act. The EPA is proposing to
establish requirements and procedures
to issue Federal permits for disposal and
other solid waste management of CCR in
40 CFR part 257, subpart E. The
proposed permit requirements would
include definitions, compliance

deadlines, application requirements,
content and duration, and modification
requirements and procedures.

The EPA is also proposing to rely on
the general administrative procedures
applicable to several EPA permit
programs. These procedures, which are
found in 40 CFR parts 22 and 124, apply
to all other RCRA permits, as well as to
certain permits issued under the Clean
Water Act (CWA), the Safe Drinking
Water Act (SDWA), and the Clean Air
Act (CAA). The EPA is proposing to rely
on these general procedures without
substantive modification and is
proposing only to modify provisions in
parts 22 and 124 to the extent necessary
to ensure they apply to the Federal CCR
permit program.

The document proposing to establish
a Federal CCR permit program was
published on February 20, 2020, and the
comment period was scheduled to end
on April 20, 2020. See 85 FR 9940. The
comment period was then extended
through May 20, 2020. See 85 FR 20625.
Since publication of the document,
Navajo Nation has requested an
additional 60 days to review the
proposal, develop and submit
comments, and engage in government-
to-government consultation. After
receiving the request from Navajo
Nation and considering numerous
requests received previously for
additional time, EPA has decided to
further extend the comment period to
address the concerns that were raised.
The comment period is extended until
July 19, 2020.

Dated: May 12, 2020.
Peter Wright,

Assistant Administrator, Office of Land and
Emergency Management.

[FR Doc. 2020-10582 Filed 5-18-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR PART 52

[EPA-R10-OAR-2019-0412; FRL-10008—-
76—Region 10]

Determination of Failure To Attain by
the Attainment Date and Denial of
Serious Area Attainment Date
Extension Request; AK: Fairbanks
North Star Borough 2006 24-Hour Fine
Particulate Matter Serious
Nonattainment Area

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to determine

that the Fairbanks North Star Borough
nonattainment area failed to attain the
2006 24-hour fine particulate matter
(PM; 5) National Ambient Air Quality
Standards (NAAQS) by the December
31, 2019 “Serious” area attainment date.
This proposed determination is based
on complete, quality-assured and
certified PM» s monitoring data for
2017-2019. The EPA is also proposing
to deny the State’s request for an
extension of the Serious area attainment
date for the Fairbanks North Star
Borough nonattainment area. Upon
finalization of these determinations, the
State will be subject to further statutory
and regulatory requirements for this
area, including a new State
Implementation Plan (SIP) submission
meeting additional requirements that
the State must submit by December 31,
2020.

DATES: Comments must be received on
or before June 18, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R10-
OAR-2019-0412, at https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information the disclosure of which is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e. on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Matthew Jentgen at (206) 553—0340, or
jentgen.matthew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” ““us,” or “our” is used, it is
intended to refer to the EPA.

Table of Contents

I. Summary of Proposal and Background

II. Criteria for Determining Whether an Area
Has Attained the 2006 24-Hour PM- 5
NAAQS
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III. Proposed Finding of Failure To Attain the
NAAQS

IV. Proposed Action on CAA Section 188(e)
Extension Request

V. Summary of Proposed Action

VI. Statutory and Executive Order Reviews

I. Summary of Proposal and
Background

In 2009, the EPA designated a portion
of the Fairbanks North Star Borough as
“nonattainment” for the 2006 24-hour
PM, s NAAQS of 35 micrograms per
cubic meter (ug/m3) (Fairbanks PM, s
Nonattainment Area) (74 FR 58688,
November 13, 2009). On May 10, 2017,
the Fairbanks PM, s Nonattainment Area
was reclassified as a “Serious”
nonattainment area by operation of law
for failure to attain this NAAQS by the
outermost Moderate area attainment
date of December 31, 2015 (82 FR
21711). Clean Air Act (CAA) section
188(c)(2) requires states with PM, s
nonattainment areas classified as
Serious to attain the NAAQS as
expeditiously as practicable, but no later
than the end of the tenth calendar year
following the effective date of the initial
nonattainment designation of the area.
Thus, for the Fairbanks PM, s
Nonattainment Area, the attainment
date was as expeditiously as practicable
but no later than December 31, 2019.
CAA section 179(c)(1) requires that the
EPA, as expeditiously as practicable
after the applicable attainment date for
any nonattainment area but no later
than 6 months after such date,
determine whether the area attained the
relevant NAAQS by the applicable
attainment date, based on the area’s air
quality as of the attainment date. The
2017-2019 24-hr PM, 5 design value at
the Hurst Road monitor (Air Quality
System (AQS) site monitor 02—900—
0035) in the Fairbanks PM s
Nonattainment Area is 69 pug/ms3.1

In accordance with CAA section
189(b)(1) and 40 CFR 51.1004(a)(2), ifa
state’s attainment plan for the 2006 24-
hour PM, s NAAQS demonstrates that
the PM, s nonattainment area cannot
practicably attain the PM, s NAAQS by
the end of the tenth calendar year
following designation, the state must
request an extension of that attainment
date pursuant to CAA section 188(e).
The State included such a request in its
December 13, 2019 Serious attainment
plan for the Fairbanks PM, 5
Nonattainment Area (Fairbanks Serious
SIP Submission).

1The EPA’s review of Alaska’s certified 2017—
2019 air quality monitor data for the Fairbanks
PM, s Nonattainment Area is included in the docket
for this action.

IL. Criteria for Determining Whether an
Area Has Attained the 2006 24-Hour
PM, s NAAQS

Under EPA regulations at 40 CFR part
50, appendix N, the 2006 primary and
secondary 24-hour PM, s NAAQS are
met within a nonattainment area when
the 24-hour PM, s NAAQS design value
at each eligible monitoring site is less
than or equal to 35 ug/ms3. Three years
of valid annual PM, 5 98th percentile
mass concentrations are required to
produce a valid 24-hour PM, s NAAQS
design value.

The EPA’s determination of
attainment status is based upon data
that the State has collected and quality-
assured in accordance with 40 CFR part
58 and recorded in the EPA’s AQS
database. Ambient air quality
monitoring data for the 3-year period
must meet data completion criteria or
data substitution criteria according to 40
CFR part 50, appendix N. The ambient
air quality monitoring data
completeness requirements are met
when quarterly data capture rates for all
four quarters in a calendar year are at
least 75 percent. However, appendix N
states that years shall be considered
valid, notwithstanding quarters with
less than complete data, if the resulting
annual 98th percentile value or
resulting 24-hour NAAQS design value
is greater than the level of the standard.

III. Proposed Finding of Failure To
Attain the NAAQS

According to CAA section 188(c)(2),
the attainment date for the Fairbanks
PM.; s Nonattainment Area for the 2006
24-hr PM, 5 Serious nonattainment area
was to be as expeditiously as
practicable, but not later than December
31, 2019. Because the 2017-2019 24-
hour PM, s design value for the area of
69 ng/m3 is above the level of the
relevant NAAQS, the Fairbanks PM; s
Nonattainment Area did not attain the
NAAQS by the applicable attainment
date. Therefore, the EPA is proposing to
find that the Fairbanks PM s
Nonattainment Area failed to attain the
2006 24-hour NAAQS by the outermost
applicable Serious area nonattainment
date.

IV. Proposed Action on CAA Section
188(e) Extension Request

In accordance with CAA section
189(b)(1)(A) and 40 CFR
51.1004(a)(2)(ii), a state that submits an
attainment plan SIP submission that
demonstrates that a Serious PM 5
nonattainment area cannot practicably
attain the PM, s NAAQS by the end of
the tenth calendar year following the

effective date of designation 2 must
request to extend the Serious area
attainment date pursuant to CAA
section 188(e) and 40 CFR 51.1005(b). In
accordance with 40 CFR
51.1004(a)(2)(ii), the state’s extension
request must also propose a projected
attainment date that is as expeditious as
practicable, but no later than the
fifteenth calendar year following the
effective date of designation for the
area.?

Consistent with CAA section 188(e)
and 40 CFR 51.1005(b), the EPA may
grant at most one extension for a Serious
nonattainment area of no more than five
years, if the following conditions are
met: (i) The state demonstrates that
attainment of the applicable PM5 s
NAAQS by the approved or statutory
attainment date for the area would be
impracticable; (ii) the state has
complied with all requirements and
commitments pertaining to the area in
the applicable implementation plan;
and, (iii) the state demonstrates that the
attainment plan for the area includes the
most stringent measures (MSM) that are
included in the implementation plan of
any state or are achieved in practice in
any state, and can feasibly be
implemented in the area consistent with
40 CFR 51.1010(b).

The Fairbanks Serious SIP
Submission includes a demonstration
that attainment of the PM, s NAAQS by
December 31, 2019, is not practicable.
The Fairbanks Serious SIP Submission
also includes a request pursuant to CAA
section 188(e) and 40 CFR 51.1005(b) to
extend the Serious area nonattainment
date to December 31, 2024.4 The EPA is
proposing to deny the State’s extension
request based on the reasoning below.

Alaska’s request does not propose a
projected attainment date on or before
December 31, 2024. The Attainment
Demonstration chapter of the Fairbank
Serious SIP Submission includes two
projected attainment dates: December
31, 2024 and December 31, 2029.5 As
explained by the State in the Fairbanks
Serious SIP Submission, the modeling
associated with the 2024 projected
attainment date assumes that all wood-
burning within the nonattainment area
ceases when required (i.e., 100%
compliance with the Stage 2
curtailments except for those structures
that qualify for No Other Adequate

2For the Fairbanks PM, s Nonattainment Area,
the tenth calendar year following the effective date
of redesignation is December 31, 2019.

3For the Fairbanks PM,.s Nonattainment Area,
the fifteenth calendar year following the effective
date of designation is December 31, 2024.

4 State Air Quality Control Plan Volume II:
II1.D.7.9.

51d.
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Source of Heat (NOASH) waivers).6
According to the State, however, due to
the sub-arctic conditions and high
energy costs in the community, this
projection is unrealistic and not
practicable.” The State thus predicts
that 2029 is the most expeditious
attainment date. Therefore, the State’s
attainment date extension request does
not comply with the explicit timing
requirements and limitations of 40 CFR
51.1004(a)(2)(ii) or with those of CAA
section 188(e).

The Fairbanks Serious SIP
Submission also does not include MSMs
that are included in the attainment plan
of any state, or are achieved in practice
in any state, that can feasibly be
implemented in the Fairbanks area. EPA
regulations at 40 CFR 51.1010(b) specify
the process states must follow to
identify, adopt, and implement MSMs.
In accordance with 40 CFR
51.1010(b)(2)(i), for the sources and
source categories represented in the
emission inventory for the
nonattainment area, the state is required
to identify the MSMs for reducing direct
PM; s and PMs s plan precursors
adopted into any SIP or used in practice
to control emissions in any state. The
Fairbanks Serious SIP Submission does
not demonstrate that Alaska identified,
adopted, and implemented MSMs for
each source or source category in the
emissions inventory. The Control
Strategy chapter of the Fairbanks
Serious SIP Submission focuses
exclusively on identifying, adopting,
and implementing best available control
measures (BACM) pursuant to CAA
section 189(b) and 40 CFR 51.1010(a).8

In the Fairbanks Serious SIP
Submission, Alaska adopted one
measure that it identified as an MSM for
the residential home heating source
category.® However, instead of imposing
this measure for purposes of meeting the
MSM requirement for this source
category, the State relies upon this same
measure to address the contingency
measure requirement of the Serious area
attainment plan SIP.1° Thus, for the one
measure the State identified as
constituting an MSM, the measure is not
currently implemented as required to

61d. at 5.

7Id.

8 State Air Quality Control Plan Volume II:
11.D.7.7. The EPA is not proposing action on the
control strategy element of the Fairbanks Serious
SIP Submission. Therefore, nothing in this
proposed action shall be construed as a
determination regarding whether the Fairbanks
Serious SIP Submission includes control measures
that meet the CAA and regulatory requirements.

9 State Air Quality Control Plan Volume II:
II1.D.7.7-33.

10 Alaska Administrative Code, Title 18, Section
50.077(n).

meet the MSM requirement. In addition,
in accordance with 40 CFR
51.1014(b)(1), contingency measures
cannot consist of a measure required or
relied upon as part of the control
strategy.1!

The submitted Fairbanks Serious SIP
Submission does not demonstrate that
the State has identified, adopted, and
implemented MSMs for reducing direct
PM; s and PMs s plan precursors.
Additionally, the State’s attainment date
extension request also does not comply
with the explicit timing requirements
and limitations of 40 CFR
51.1004(a)(2)(ii) or with those of CAA
section 188(e). For these reasons, the
EPA is proposing to deny the State’s
request to extend the Serious area
attainment date applicable to the
Fairbanks PM, s Nonattainment Area for
the 2006 24-hour PM, s NAAQS because
the State’s SIP submission does not
meet all applicable statutory and
regulatory requirements.

V. Summary of Proposed Action

In this action, the EPA is proposing to
determine that the Fairbanks PM5 s
Serious Nonattainment Area failed to
attain the 2006 24-hour PM, s NAAQS
by the applicable attainment date of
December 31, 2019. The EPA is also
proposing to deny Alaska’s request for
an extension of the Serious
nonattainment date because the
statutory conditions for granting an
extension are not met. The EPA is taking
comment on these two proposed
actions.

If the EPA finalizes this action, the
State will then be required to make a
SIP submission pursuant to CAA section
189(d) to the EPA by December 31,
2020. In accordance with CAA sections
172(a)(2) and 179(d)(3) and 40 CFR
51.1004(a)(3), the attainment date for a
Serious PM, 5 nonattainment area that
failed to attain the PM, s NAAQS by the
applicable Serious area attainment date
presumptively shall be as expeditious as
practicable, but no later than five years
following the effective date of the EPA’s
finding that the area failed to attain by
the original Serious area attainment
date. However, the EPA may extend the
attainment date to the extent the EPA
deems appropriate, for a period no
greater than 10 years from the effective
date of the EPA’s determination that the
area failed to attain, considering the

11 The EPA is not proposing action on the
contingency measure element of the Fairbanks
Serious SIP Submission. Therefore, nothing in this
proposed action shall be construed as a
determination regarding whether the Fairbanks
Serious SIP Submission includes contingency
measures that meet the CAA and regulatory
requirements.

severity of nonattainment and the
availability and feasibility of pollution
control measures in the area.

VI. Statutory and Executive Order
Reviews

This proposed action establishes no
new requirements; it merely documents
that air quality in the Fairbanks PM5 s
Nonattainment Area did not meet the
2006 PM; s standards by the CAA
deadline. For that reason, this proposed
action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
this action does not involve technical
standards; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP obligations discussed herein
do not apply on any Indian reservation
land or in any other area where the EPA
or an Indian tribe has demonstrated that
a tribe has jurisdiction. This proposed
action does not have tribal implications
and will not impose substantial direct
costs on tribal governments or preempt
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tribal law as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 30, 2020.
Christopher Hladick,
Regional Administrator, Region 10.
[FR Doc. 2020-09874 Filed 5—-18-20; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2019-0642; FRL-10007—-
61—-Region 8]

Promulgation of State Implementation
Plan Revisions; Infrastructure
Requirements for the 2015 Ozone
National Ambient Air Quality
Standards; South Dakota; Revisions to
the Administrative Rules of South
Dakota

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On October 1, 2015, the
Environmental Protection Agency (EPA)
promulgated the 2015 ozone NAAQS,
revising the standard to 0.070 parts per
million. Whenever a new or revised
National Ambient Air Quality Standard
(NAAQS) is promulgated, the Clean Air
Act (CAA or Act) requires each state to
submit a State Implementation Plan
(SIP) revision for the implementation,
maintenance, and enforcement of the
new standard. This submission is
commonly referred to as an
infrastructure SIP. In this action we are
proposing to approve the State of South
Dakota’s January 15, 2020 SIP
submission that addresses infrastructure
requirements for the 2015 ozone
NAAQS. Additionally, in this action, we
are proposing to approve a SIP revision
submitted by the State of South Dakota
on January 3, 2020 that revises the
Administrative Rules of South Dakota
(ARSD), Air Pollution Control Program,
updating the date of incorporation by
reference of federal rules in ARSD
chapters pertaining to definitions,
ambient air quality, air quality episodes,

prevention of significant deterioration
(PSD), new source review, performance
testing, control of visible emissions,
continuous emission monitoring
systems, State facilities in Rapid City
area, construction permits and regional
haze program administrative rules.
DATES: Written comments must be
received on or before June 18, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2019-0642, to the Federal
Rulemaking Portal: https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from
www.regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Division,
Environmental Protection Agency
(EPA), Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129. The EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT: Kate
Gregory, (303) 312-6175, gregory.kate@
epa.gov. Mail can be directed to the Air
and Radiation Division, U.S. EPA,

Region 8, Mail-code 8ARD-QP, 1595
Wynkoop Street, Denver, Colorado,
80202-1129.

SUPPLEMENTARY INFORMATION:
Throughout this document, “reviewing

authority,” “we,” “us,” and “our” refer
to the EPA.

I. Background

On March 12, 2008, the EPA
promulgated a new NAAQS for ozone,
revising the levels of the primary and
secondary 8-hour ozone standards from
0.08 parts per million (ppm) to 0.075
ppm (73 FR 16436). More recently, on
October 1, 2015, the EPA promulgated
and revised the NAAQS for ozone,
further strengthening the primary and
secondary 8-hour standards to 0.070
ppm (80 FR 65292). The October 1, 2015
standards are known as the 2015 ozone
NAAQS.

Under sections 110(a)(1) and (2) of the
CAA, after the promulgation of a new or
revised NAAQS states are required to
submit infrastructure SIPs to ensure
their SIPs provide for implementation,
maintenance, and enforcement of the
NAAQS. These submissions must
contain any revisions needed for
meeting the applicable SIP requirements
of section 110(a)(2), or certifications that
the existing SIPs already meet those
requirements. The EPA highlighted this
statutory requirement in an October 2,
2007 guidance document entitled
“Guidance on SIP Elements Required
Under Sections 110(a)(1) and (2) for the
1997 8-hour Ozone and PM, 5 National
Ambient Air Quality Standards” (2007
Memo). On September 25, 2009, the
EPA issued an additional guidance
document pertaining to the 2006 PM; s
NAAQS entitled “Guidance on SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2006 24-Hour
Fine Particle (PM, s) National Ambient
Air Quality Standards (NAAQS)” (2009
Memo), followed by the October 14,
2011 “Guidance on Infrastructure SIP
Elements Required Under Sections
110(a)(1) and (2) for the 2008 Lead (Pb)
National Ambient Air Quality Standards
(NAAQS)” (2011 Memo). Most recently,
the EPA issued “Guidance on
Infrastructure State Implementation
Plan (SIP) Elements under Clean Air Act
Sections 110(a)(1) and (2)” on
September 13, 2013 (2013 Memo).

A. What infrastructure elements are
required under Sections 110(a)(1) and
(2)?

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements the SIP
must contain or satisfy. These
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infrastructure elements include
requirements such as modeling,
monitoring, and emissions inventories,
which are designed to assure attainment
and maintenance of the NAAQS. The
elements that are the subject of this
action are listed below.

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

¢ 110(a)(2)(C): Program for
enforcement of control measures.

¢ 110(a)(2)(D): Interstate transport.

e 110(a)(2)(E): Adequate resources
and authority, conflict of interest, and
oversight of local governments and
regional agencies.

e 110(a)(2)(F): Stationary source
monitoring and reporting.

e 110(a)(2)(G): Emergency powers.

e 110(a)(2)(H): Future SIP revisions.

¢ 110(a)(2)(J): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

A detailed discussion of each of these
elements for South Dakota is contained
in section III of this document.
Additionally, we are proposing to
approve revisions to the ARSD
submitted by the State of South Dakota
on January 3, 2020.

B. How did the state address the
infrastructure elements of Sections
110(a)(1) and (2)?

The South Dakota 2015 ozone
NAAQS infrastructure SIP submissions
demonstrates how the State, where
applicable, has plans in place that meet
the requirements of section 110 for the
2015 ozone NAAQS. The State
submittal is available within the
electronic docket for today’s proposed
action at www.regulations.gov.

The South Dakota Department of
Environment and Natural Resources
(DENR) submitted a certification of
South Dakota’s infrastructure SIP for the
2015 ozone NAAQS on January 15,
2020. The State’s submission references
the ARSD and the South Dakota
Codified Laws (SDCL). The ARSD and
SDCL referenced in the submittals are
publicly available at http://
sdlegislature.gov/Rules/RulesList.aspx
and http://sdlegislature.gov/Statutes/
Codified Laws/default.aspx. South
Dakota’s approved SIP can be found at
40 CFR 52.2170.

II. What is the scope of this proposed
rule?

The EPA is acting upon the SIP
submission from South Dakota that
addresses the infrastructure
requirements of CAA sections 110(a)(1)
and 110(a)(2) for the 2015 ozone
NAAQS. The requirement for states to
make a SIP submission of this type
arises out of CAA section 110(a)(1).
Pursuant to section 110(a)(1), states
must make SIP submissions “within 3
years (or such shorter period as the
Administrator may prescribe) after the
promulgation of a national primary
ambient air quality standard (or any
revision thereof),” and these SIP
submissions are to provide for the
“implementation, maintenance, and
enforcement” of such NAAQS. The
statute directly imposes on states the
duty to make these SIP submissions,
and the requirement to make the
submissions is not conditioned upon
the EPA taking any action other than
promulgating a new or revised NAAQS.
Section 110(a)(2) includes a list of
specific elements that ““[e]lach such
plan” submission must address.

Whenever the EPA promulgates a new
or revised NAAQS, CAA section
110(a)(1) requires states to make SIP
submissions to provide for the
implementation, maintenance and
enforcement of the NAAQS. This
particular type of SIP submission is
commonly referred to as an
“infrastructure SIP.” These submissions
must meet the various requirements of
CAA section 110(a)(2), as applicable.
Due to ambiguity in some of the
language of CAA section 110(a)(2), the
EPA finds that it is appropriate to
interpret these provisions in the specific
context of acting on infrastructure SIP
submissions. The EPA has previously
provided comprehensive guidance on
the application of these provisions
through a guidance document for
infrastructure SIP submissions and
through regional actions on
infrastructure submissions.* Unless
otherwise noted below, we are following
that existing approach in acting on this
submission. In addition, in the context
of acting on such infrastructure
submissions, the EPA evaluates the
state’s SIP for facial compliance with

1The EPA explains and elaborates on these

ambiguities and its approach to address them in its
September 13, 2013 Infrastructure SIP Guidance
(available at https://www3.epa.gov/airquality/
urbanair/sipstatus/docs/. Guidance on
Infrastructure_SIP_Elements Multipollutant_
FINAL Sept_2013.pdf), as well as in numerous
agency actions, including the EPA’s prior action on
South Dakota’s infrastructure SIP to address 1997
and 2006 PM, s, 2008 Lead, 2008 Ozone, and 2010
NO> NAAQS (79 FR 71040, (December 1, 2014)).

statutory and regulatory requirements,
not for the state’s implementation of its
SIP.2 The EPA has other authority to
address any issues concerning a state’s
implementation of the rules,
regulations, consent orders, etc. that
comprise its SIP.

II1. The EPA’s Evaluation of the State
Submittals

A. CAA Section 110(a)(2)(A): Emission
Limits and Other Control Measures

Section 110(a)(2)(A) requires SIPs to
include enforceable emission
limitations and other control measures,
means, or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance as may be
necessary or appropriate to meet the
apg)licable requirements of the Act.

i) The State’s submission:

Multiple SIP-approved ARSD cited in
South Dakota’s certification provide
enforceable emission limitations and
other control measures, means or
techniques, schedules for compliance,
and other related matters necessary to
meet the requirements of the CAA
section 110(a)(2)(A) for the 2015
NAAQS, subject to the following
clarifications.

(ii) The EPA’s analysis:

The EPA does not consider the SIP
requirements triggered by the
nonattainment area mandates in part D
of Title 1 of the CAA to be governed by
the submission deadline of section
110(a)(1). Furthermore, South Dakota
has no areas designated as
nonattainment for the 2015 ozone
NAAQS. South Dakota’s certification
(contained within this docket) generally
listed provisions within its SIP which
regulate pollutants through various
programs, including major or minor
source permit programs. This suffices,
in the case of South Dakota, to meet the
requirements of section 110(a)(2)(A) for
the 2015 ozone NAAQS.

B. CAA Section 110(a)(2)(B): Ambient
Air Quality Monitoring/Data System

Section 110(a)(2)(B) requires SIPs to
provide for establishment and operation
of appropriate devices, methods,
systems, and procedures necessary to
“(i) monitor, compile, and analyze data
on ambient air quality, and (ii) upon
request, make such data available to the
Administrator.”

(i) The State’s submission:

As discussed in South Dakota’s
submission, the DENR periodically

2 See U.S. Gourt of Appeals for the Ninth Circuit
decision in Montana Environmental Information
Center v. EPA, No. 16-71933 (August 30, 2018).
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submits a Quality Management Plan and
a Quality Assurance Project Plan to the
EPA. These plans cover procedures to
monitor and analyze data. As part of the
monitoring SIP, South Dakota submits
an Annual Monitoring Network Plan
(AMNP) each year for the EPA’s
approval.

(ii) The EPA’s analysis:

A comprehensive AMNP, intended to
fully meet the federal requirements, was
submitted to the EPA by South Dakota
on July 1, 2019 and subsequently
approved by the EPA. South Dakota’s
SIP-approved regulations, specifically
ARSD 74:36:02, provide for the design
and operation of its monitoring network,
reporting of data obtained from the
monitors, and an annual network review
including notification to the EPA of any
changes, and public notification of
exceedances of NAAQS. As described in
its submission, South Dakota operates a
comprehensive monitoring network,
including ozone monitoring, compiles
and analyzes collected data, and
submits the data to the EPA’s Air
Quality System on a quarterly basis.
Therefore, we are proposing to approve
the South Dakota SIP as meeting the
requirements of CAA section
110(a)(2)(B) for the 2015 ozone NAAQS.

C. CAA Section 110(a)(2)(C): Program
for Enforcement of Control Measures
and for Construction or Modification of
Stationary Sources

CAA section 110(a)(2)(C) requires
each state to have a program that
provides for the following three sub-
elements: Enforcement; state-wide
regulation of new and modified minor
sources and minor modifications of
major sources; and preconstruction
permitting of major sources and major
modifications in areas designated
attainment or unclassifiable for the 2015
ozone NAAQS as required by CAA Title
I part C (i.e., the major source PSD
program).

(i) The State’s submission:

The South Dakota submission refers
to the following SIP-approved SDCL and
ARSD which address and provide for
meeting all requirements of CAA section
110(a)(2)(C):

e SDCL 34A—1-39 through 34A-1-54
and 34A-1-62;

¢ ARSD Chapter 74:36:09 (prevention
of significant deterioration); and

e ARSD Chapter 74:36:20
(construction permits for new sources
and modifications)

(ii) The EPA’s analysis:

With regard to the sub-element
requirement of a program providing for
enforcement of all SIP measures, we are
proposing to find that South Dakota’s
regulations provide broad authority to

allow the State to enforce applicable
laws, regulations, and standards; to seek
injunctive relief; and to provide
authority to prevent construction,
modification, or operation of any
stationary source at any location where
emissions from such source will prevent
the attainment or maintenance of a
national standard or interfere with PSD
requirements. The ARSD regulations
above address South Dakota’s program
for enforcement of control measures.

Turning to the second sub-element,
regulation of new and modified minor
sources and minor modifications of
major sources, South Dakota has a SIP-
approved minor new source review
(NSR) program, adopted under section
110(a)(2)(C) of the Act. The State and
the EPA have relied on the State’s
existing minor NSR program to assure
that new and modified sources not
captured by the major NSR permitting
program do not interfere with
attainment and maintenance of the
NAAQS. We propose to determine that
this program regulates construction of
new and modified minor sources of
ozone precursors for purposes of the
2015 ozone NAAQS.

Lastly, to generally meet the
requirements of CAA section
110(a)(2)(C) with regard to the sub-
element of preconstruction permitting of
major sources and major modifications
in areas designated attainment or
unclassifiable for the subject NAAQS as
required by CAA Title I part C, a state
is required to have PSD, nonattainment
NSR (NNSR), and minor NSR permitting
programs adequate to implement the
2015 ozone NAAQS. The EPA interprets
the CAA to require each state to make
an infrastructure SIP submission for a
new or revised NAAQS that
demonstrates that the air agency has a
complete PSD permitting program
meeting the current requirements for all
regulated NSR pollutants. To meet this
requirement, South Dakota cited its PSD
program codified at ARSD Chapter
74:36:09. We most recently approved
revisions to South Dakota’s PSD
program on September 11, 2019 (84 FR
47887), and we most recently approved
revisions to South Dakota’s NNSR
program on July 26, 2018 (83 FR 29698.)
The EPA is proposing to approve South
Dakota’s infrastructure SIP for the 2015
ozone NAAQS with respect to the
general requirement in section
110(a)(2)(C) to include a PSD program in
the SIP that covers all regulated
pollutants including greenhouse gases
(GHGsS).

In addition to these requirements,
there are four other revisions to the
South Dakota SIP that are necessary to
meet the requirements of infrastructure

element 110(a)(2)(C). These four
revisions are related to (1) the Ozone
Implementation NSR Update (November
29, 2005, 70 FR 71612); (2) the
“Prevention of Significant Deterioration
and Title V Greenhouse Gas Tailoring
Rule” (June 3, 2010, 75 FR 31514); (3)
the NSR PM s Rule (May 16, 2008, 73
FR 28321); and (4) the final rulemaking
entitled “Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less Than 2.5 Micrometers

(PM; s)—Increments, Significant Impact
Levels (SILs) and Significant Monitoring
Concentration (SMC)” (75 FR 64864,
Oct. 20, 2010).

We approved revisions to South
Dakota’s PSD program that addressed
the PSD requirements of the Phase 2
Ozone Implementation Rule
promulgated on November 29, 2005 (70
FR 71612). As a result, the approved
South Dakota PSD program meets the
current requirements for ozone.

With respect to GHGs, on June 23,
2014, the United States Supreme Court
addressed the application of PSD
permitting requirements to GHG
emissions. Utility Air Regulatory Group
v. Environmental Protection Agency,134
S.Ct. 2427 (2014). The Supreme Court
held that the EPA may not treat GHGs
as an air pollutant for purposes of
determining whether a source is a major
source required to obtain a PSD permit.
The Court also held that the EPA could
continue to require that PSD permits,
otherwise required based on emissions
of pollutants other than GHGs,
(“anyway” sources) 3 contain limitations
on GHG emissions based on the
application of Best Available Control
Technology (BACT).

In accordance with the Supreme
Court decision, on April 10, 2015, the
U.S. Court of Appeals for the District of
Columbia Circuit (the D.C. Circuit) in
Coalition for Responsible Regulation v.
EPA, 606 F. App’x. 6, at *7-8 (D.C. Cir.
April 10, 2015), issued an amended
judgment vacating the regulations that
implemented Step 2 of the EPA’s PSD
and Title V Greenhouse Gas Tailoring
Rule, but not the regulations that
implement Step 1 of that rule. Step 1 of
the Tailoring Rule covers sources that
are required to obtain a PSD permit
based on emissions of pollutants other
than GHGs. Step 2 applied to sources
that emitted only GHGs above the
thresholds triggering the requirement to
obtain a PSD permit. The amended
judgment preserves, without the need
for additional rulemaking by the EPA,
the application of the BACT
requirement to GHG emissions from

3 See 77 FR 41066 (July 12, 2012) (rulemaking for
definition of “anyway”’ sources).
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Step 1 or “anyway sources.” With
respect to Step 2 sources, the D.C.
Circuit’s amended judgment vacated the
regulations at issue in the litigation,
including 40 CFR 51.166(b)(48)(v), “to
the extent they require a stationary
source to obtain a PSD permit if
greenhouse gases are the only pollutant
(i) that the source emits or has the
potential to emit above the applicable
major source thresholds, or (ii) for
which there is a significant emission
increase from a modification.” The EPA
subsequently revised our PSD
regulations to remove the vacated
provisions. 80 FR 50199 (Aug. 19, 2015).

The EPA has subsequently revised our
PSD regulations in response to the
Court’s decision and the subsequent
amended judgment by the U.S. Court of
Appeals for the District of Columbia
Circuit (the D.C. Circuit) in Coalition for
Responsible Regulation v. EPA, 606 F.
App’x. 6, at *7-8 (D.C. Cir. April 10,
2015). South Dakota generally
incorporates by reference (IBR) the
EPA’s PSD regulations found in 40 CFR
52.21. These can be found in the State’s
SIP at 74:36:09. We recently approved
revisions to update South Dakota’s IBR
in 40 CFR 52.21 as of July 1, 2016. Thus,
we find that the South Dakota PSD
program is consistent with our revised
regulations. See 83 FR 296987 (June 26,
2018.) Thus, South Dakota’s PSD
program is current with respect to
regulation of GHGs.

Finally, we evaluate the PSD program
with respect to current requirements for
PM, 5. In particular, on May 16, 2008,
the EPA promulgated the rule,
“Implementation of the New Source
Review Program for Particulate Matter
Less Than 2.5 Micrometers (PM,s)” (73
FR 28321) and on October 20, 2010, the
EPA promulgated the rule, “Prevention
of Significant Deterioration (PSD) for
Particulate Matter Less Than 2.5
Micrometers (PM, s)—Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (75 FR 64864). The EPA regards
adoption of these PM, s rules as a
necessary requirement when assessing a
PSD program for the purposes of
element (C).

On January 4, 2013, the U.S. Court of
Appeals, in Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir.),
remanded the EPA’s 2007 and 2008
rules implementing the 1997 PM- 5
NAAQS. The Court ordered the EPA to
“repromulgate these rules pursuant to
Subpart 4 consistent with this opinion.”
Id. at 437. Subpart 4 of part D, Title 1
of the CAA establishes additional
provisions for PM nonattainment areas.

The 2008 implementation rule
addressed by the court decision,

“Implementation of New Source Review
(NSR) Program for Particulate Matter
Less Than 2.5 Micrometers (PM,5)”’ (73
FR 28321, May 16, 2008), promulgated
NSR requirements for implementation
of PM> 5 in nonattainment areas (NNSR)
and attainment/unclassifiable areas
(PSD). As the requirements of Subpart 4
only pertain to nonattainment areas, the
EPA does not consider the portions of
the 2008 Implementation rule that
address requirements for PM; s
attainment and unclassifiable areas to be
affected by the decision. Moreover, the
EPA does not anticipate the need to
revise any PSD requirements
promulgated in the 2008
Implementation rule in order to comply
with the court’s decision. Accordingly,
the EPA’s proposed approval of South
Dakota’s infrastructure SIP for elements
C or ] with respect to the PSD
requirements promulgated by the 2008
Implementation rule does not conflict
with the court’s opinion.

The court’s decision with respect to
the NNSR requirements promulgated by
the 2008 Implementation rule also does
not affect the EPA’s action on the
present infrastructure action. The EPA
interprets the Act to exclude
nonattainment area requirements,
including requirements associated with
a NNSR program, from infrastructure
SIP submissions due three years after
adoption or revision of a NAAQS.
Instead, these elements are typically
referred to as nonattainment SIP or
attainment plan elements, which would
be due by the dates statutorily
prescribed under subpart 2 through 5
under part D, extending as far as 10
years following designations for some
elements.

The second PSD requirement for
PM., s is contained in the EPA’s October
20, 2010 rule, “Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less Than 2.5 Micrometers
(PM> s)—Increments, Significant Impact
Levels (SILs) and Significant Monitoring
Concentration (SMC)” (75 FR 64864).
The EPA regards adoption of the PM, s
increments as a necessary requirement
when assessing a PSD program for the
purposes of element (C). South Dakota
generally incorporates by reference
(IBR) the EPA’s PSD regulations found
in 40 CFR 52.21. These can be found in
the State’s SIP at 74:36:09.

As mentioned above, we are
proposing to approve the January 3,
2020 submitted revisions to the ARSD
by the State. The State’s January 3, 2020
submission includes a revision to ARSD
74:36:09 and proposes an update to the
federal reference date to July 1, 2018.
Thus, this submitted revision makes
South Dakota’s PSD program up to date

with respect to current requirements for
PM; s and meets current requirements
fOI‘ PM2_5.

The EPA therefore is proposing to
approve South Dakota’s SIP for the 2015
ozone NAAQS with respect to the
requirement in section 110(a)(2)(C) to
include a permit program in the SIP as
required by part C of the Act.

The State has a SIP-approved minor
NSR program, adopted under section
110(a)(2)(C) of the Act. The minor NSR
program is found in 74:36:04 of the
South Dakota SIP, and was originally
approved by the EPA on December 18,
1998 (63 FR 55804). Since approval of
the minor NSR program, the State and
the EPA have relied on the program to
ensure that new and modified sources
not captured by the major NSR
permitting programs do not interfere
with attainment and maintenance of the
NAAQS. Therefore, based on the
foregoing, the EPA is proposing to fully
approve South Dakota’s infrastructure
SIP for the 2015 ozone NAAQS with
respect to the general requirement in
section 110(a)(2)(C) to include a
program in the SIP that regulates the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved.

Therefore, based on the foregoing, the
EPA is proposing to approve South
Dakota’s infrastructure SIP for the 2015
ozone NAAQS with respect to the
general requirement in section
110(a)(2)(C) to include a program in the
SIP that regulates the enforcement of
control measures in the SIP, and the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved.

D. CAA Section 110(a)(2)(D): Interstate
Transport

CAA section 110(a)(2)(D)(i) consists of
four separate elements, or ‘“‘prongs.”
CAA section 110(a)(2)(D)(i)(I) requires
SIPs to contain adequate provisions
prohibiting emissions which will
contribute significantly to
nonattainment of the NAAQS in any
other state (prong 1), and adequate
provisions prohibiting emissions which
will interfere with maintenance of the
NAAQS by any other state (prong 2).
CAA section 110(a)(2)(D)(i)(II) requires
SIPs to contain adequate provisions
prohibiting emissions which will
interfere with any other state’s required
measures to prevent significant
deterioration of its air quality (prong 3),
and adequate provisions prohibiting
emissions which will interfere with any
other state’s required measures to
protect visibility (prong 4). Under
section 110(a)(2)(D)(i)(I) of the CAA, the
EPA and states must give independent
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significance to prong 1 and prong 2
when evaluating downwind air quality
problems under section
110(a)(2)(D)(A)(1)(D).*

With regard to the prong 1 and prong
2 requirements of CAA section
110(a)(2)(D)(i)(I), the EPA has addressed
these requirements with respect to prior
ozone NAAQS in several regional
regulatory actions, including the Cross-
State Air Pollution Rule (CSAPR),
which addressed interstate transport
with respect to the 1997 ozone NAAQS
as well as the 1997 and 2006 fine PM
standards, and the CSAPR Update for
the 2008 ozone NAAQS (CSAPR
Update).> These actions only addressed
interstate transport in the Eastern
United States ® and did not address the
2015 ozone NAAQS.

Through the development and
implementation of CSAPR, the CSAPR
Update and previous regional
rulemakings pursuant to the good
neighbor provision,? the EPA, working
in partnership with states, developed
the following four-step interstate
transport framework to address the
requirements of the good neighbor
provision for the ozone NAAQS: 8 (1)
Identify downwind air quality
problems; (2) identify upwind states
that impact those downwind air quality
problems sufficiently such that they are
considered “linked” and therefore
warrant further review and analysis; (3)
identify the emissions reductions
necessary (if any), considering cost and
air quality factors, to prevent linked
upwind states identified in step 2 from
contributing significantly to
nonattainment or interfering with
maintenance of the NAAQS at the
locations of the downwind air quality
problems; and (4) adopt permanent and
enforceable measures needed to achieve
those emissions reductions.

The EPA has released several
documents containing information

4 See North Carolina v. EPA, 531 F.3d 896, 909—
911 (2008).

5 See 76 FR 48208 (August 8, 2011) (i.e., CSAPR)
and 81 FR 74504 (October 26, 2016) (i.e., CSAPR
Update).

6 For purposes of the CSAPR and CSAPR Update
actions, the Western U.S. (or the West) was
considered to consist of the 11 western contiguous
states of Arizona, California, Colorado, Idaho,
Montana, Nevada, New Mexico, Oregon, Utah,
Washington, and Wyoming. The Eastern U.S. (or the
East) was considered to consist of the 37 states east
of the 11 Western states.

7 Other regional rulemakings addressing ozone
transport include the NOx SIP Call, 63 FR 57356
(October 27, 1998), and the Clean Air Interstate
Rule (CAIR), 70 FR 25162 (May 12, 2005).

8 The four-step interstate framework has also been
used to address requirements of the good neighbor
provision for some previous particulate matter and
ozone NAAQS, including in the Western United
States. See, e.g., 83 FR 30380 (June 28, 2018) and
83 FR 5375, 5376-77 (February 7, 2018).

relevant to evaluating interstate
transport with respect to the 2015 ozone
NAAQS. First, on January 6, 2017, the
EPA published a notice of data
availability (NODA) with preliminary
interstate ozone transport modeling
with projected ozone design values for
2023, on which we requested
comment.? The year 2023 was used as
the analytic year for this preliminary
modeling because that year aligns with
the expected attainment year for
Moderate ozone nonattainment areas.?
On October 27, 2017, we released a
memorandum (October 2017 Memo)
containing updated modeling data for
2023, which incorporated changes made
in response to comments on the
NODA.11 Although the October 2017
Memo released data for a 2023 modeling
year, we specifically stated that the
modeling may be useful for states
developing SIPs to address remaining
good neighbor obligations for the 2008
ozone NAAQS but did not address the
2015 ozone NAAQS. And, on March 27,
2018, we issued a memorandum (March
2018 Memo) indicating the same 2023
modeling data released in the October
2017 Memo could also be useful for
evaluating potential downwind air
quality problems with respect to the
2015 ozone NAAQS (step 1 of the four-
step framework).

The March 2018 Memo included
newly available contribution modeling
results to assist states in evaluating their
impact on potential downwind air
quality problems (step 2 of the four-step
framework) in their efforts to develop
good neighbor SIPs for the 2015 ozone
NAAQS to address their interstate
transport obligations.'2 The EPA
subsequently issued two more
memoranda in August and October
2018, providing guidance to states
developing good neighbor SIPs for the
2015 NAAQS concerning, respectively,
potential contribution thresholds that
may be appropriate to apply in step 2

9 See Notice of Availability of the Environmental
Protection Agency’s Preliminary Interstate Ozone
Transport Modeling Data for the 2015 Ozone
National Ambient Air Quality Standard (NAAQS),
82 FR 1733 (January 6, 2017).

1082 FR 1735 (January 6, 2017).

11 See Information on the Interstate Transport
State Implementation Plan Submissions for the
2008 Ozone National Ambient Air Quality
Standards under Clean Air Act Section
110(a)(2)(D)@{)(I), October 27, 2017, available in the
docket for this action or at https://www.epa.gov/
interstate-air-pollution-transport/interstate-air-
pollution-transport-memos-and-notices.

12 See Information on the Interstate Transport
State Implementation Plan Submissions for the
2015 Ozone National Ambient Air Quality
Standards under Clean Air Act Section
110(a)(2)(D)(1)(I), March 27, 2018, available in the
docket for this action or at. https://www.epa.gov/
interstate-air-pollution-transport/memos-and-
notices-regarding-interstate-air-pollution-transport.

and considerations for identifying
downwind areas that may have
problems maintaining the standard
(under interstate transport prong 2) at
step 1 of the framework.13

The March 2018 Memo describes the
process and results of the updated
photochemical and source-
apportionment modeling used to project
ambient ozone concentrations for the
year 2023 and the state-by state impacts
on those concentrations. The March
2018 Memo also explains that the
selection of the 2023 analytic year aligns
with the 2015 NAAQS attainment year
for Moderate nonattainment areas. As
described in more detail in the October
2017 and March 2018 memoranda, the
EPA used the Comprehensive Air
Quality Model with Extensions (CAMx
version 6.40) to model average and
maximum design values in 2023 to
identify potential nonattainment and
maintenance receptors (i.e., monitoring
sites that are projected to have problems
attaining or maintaining the 2015 ozone
NAAQS). The March 2018 Memo
presents design values calculated in two
ways: first, following the EPA’s historic
“3 x 3” approach 4 to evaluating all
sites, and second, following a modified
approach for coastal monitoring sites in
which “overwater” modeling data were
not included in the calculation of future
year design values (referred to as the
“no water” approach).

For purposes of identifying potential
nonattainment and maintenance
receptors in 2023, the EPA applied the
same approach used in the CSAPR
Update, wherein the EPA considered a
combination of monitoring data and
modeling projections to identify
monitoring sites that are projected to
have problems attaining or maintaining
the NAAQS. Specifically, the EPA
identified nonattainment receptors as
those monitoring sites with measured
values 15 exceeding the NAAQS that
also have projected (i.e., in 2023)
average design values exceeding the

13 See Analysis of Contribution Thresholds for
Use in Clean Air Act Section 110(a)(2)(D)(@i)(I)
Interstate Transport State Implementation Plan
Submissions for the 2015 Ozone National Ambient
Air Quality Standards, August 31, 2018) (‘“August
2018 memorandum’’), and Considerations for
Identifying Maintenance Receptors for Use in Clean
Air Act Section 110(a)(2)(D)(i)(I) Interstate
Transport State Implementation Plan Submissions
for the 2015 Ozone National Ambient Air Quality
Standards, October 19, 2018, available in the docket
for this action or at https://www.epa.gov/
airmarkets/memo-and-supplemental-information-
regarding-interstate-transport-sips-2015-ozone-
naags.

14 See March 2018 Memo, at 4.

15 The EPA used 2016 ozone design values, based
on 2014—2016 measured data, which were the most
current data at the time of the analysis. See
attachment B of the March 2018 Memo, at B-1.
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NAAQS. The EPA identified
maintenance receptors as those
monitoring sites with projected
maximum design values exceeding the
NAAQS. This included sites with
measured values below the NAAQS but
with projected average and maximum
design values exceeding the NAAQS,
and monitoring sites with projected
average design values below the
NAAQS but with projected maximum
design values exceeding the NAAQS.
The EPA included the design values and
monitoring data for all monitoring sites
projected to be potential nonattainment
or maintenance receptors based on the
updated 2023 modeling in Attachment
B to the March 2018 Memo.

After identifying potential downwind
nonattainment and maintenance
receptors, the EPA next performed
nationwide, state-level ozone source-
apportionment modeling to estimate the
expected impact from each state to each
nonattainment and maintenance
receptor.1® The EPA included
contribution information resulting from
the source-apportionment modeling in
Attachment C to the March 2018 Memo.
For more specific information on the
modeling and analysis, please see the
2017 and March 2018 memoranda, the
NODA for the preliminary interstate
transport assessment, and the
supporting technical documents
included in the docket for this action.

In the CSAPR and the CSAPR Update,
the EPA used a threshold of one percent
of the NAAQS to determine whether a
given upwind state was “linked” at step
2 of the four-step framework and would
therefore contribute to downwind
nonattainment and maintenance sites
identified in step 1. If a state’s impact
did not equal or exceed the one percent
threshold, the upwind state was not
“linked” to a downwind air quality
problem, and the EPA therefore
concluded the state will not
significantly contribute to
nonattainment or interfere with
maintenance of the NAAQS in the
downwind states. However, if a state’s
impact equaled or exceeded the one
percent threshold, the state’s emissions
were further evaluated in step 3, taking
into account both air quality and cost
considerations, to determine what, if
any, emissions reductions might be
necessary to address the good neighbor
provision.

As noted previously, on August 31,
2018, the EPA issued a memorandum

16 Ag discussed in the March 2018 Memo, the
EPA performed source-apportionment model runs
for a modeling domain that covers the 48
contiguous United States and the District of
Columbia, and adjacent portions of Canada and
Mexico.

(August 2018 Memo) providing
guidance concerning potential
contribution thresholds that may be
appropriate to apply with respect to the
2015 NAAQS in step 2. Consistent with
the process for selecting the one percent
threshold in CSAPR and the CSAPR
Update, the August 2018 Memo
included analytical information
regarding the degree to which potential
air quality thresholds would capture the
collective amount of upwind
contribution from upwind states to
downwind receptors for the 2015 ozone
NAAQS. The August 2018 Memo
indicated that, based on the EPA’s
analysis of its most recent modeling
data, the amount of upwind collective
contribution captured using a 1 ppb
threshold is generally comparable,
overall, to the amount captured using a
threshold equivalent to one percent of
the 2015 ozone NAAQS. Accordingly,
the EPA indicated that it may be
reasonable and appropriate for states to
use a 1 ppb contribution threshold, as
an alternative to the one percent
threshold, at step 2 of the four-step
framework in developing their SIP
revisions addressing the good neighbor
provision for the 2015 ozone NAAQS.17

While the March 2018 Memo
presented information regarding the
EPA’s latest analysis of ozone transport
following the approaches the EPA has
taken in prior regional rulemaking
actions, the EPA has not made any final
determinations regarding how states
should identify downwind receptors
with respect to the 2015 ozone NAAQS
at step 1 of the four-step framework.
Rather, the EPA noted that states have
flexibility in developing their own SIPs
to follow different analytical approaches
than the EPA’s, so long as their chosen
approach has an adequate technical
justification and is consistent with the
requirements of the CAA.

The prong 3 (PSD) requirement of
CAA section 110(a)(2)(D)(II) may be met
for all NAAQS by a state’s confirmation
in an infrastructure SIP submission that
new major sources and major
modifications in the state are subject to
a comprehensive EPA-approved PSD
permitting program in the SIP that
applies to all regulated NSR pollutants
and that satisfies the requirements of the
EPA’s PSD implementation rule(s).18

To meet the prong 4 (visibility)
requirement of CAA section
110(a)(2)(D)(i)(II) under the 2015 ozone
NAAQS, a SIP must address the
potential for interference with visibility
protection caused by ozone, including
precursors. An approved regional haze

17 See August 2018 Memo, at 4.
18 See 2013 Memo.

SIP that fully meets the regional haze
requirements in 40 CFR 51.308 satisfies
the 110(a)(2)(D)(i)(II) requirement for
visibility protection as it ensures that
emissions from the state wi