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Presidential Documents

Title 3—

The President

[FR Doc. 2020-10749
Filed 5-15-20; 8:45 am)]
Billing code 3510-07-P

Memorandum of May 12, 2020

Delegation of Functions and Authorities Under Section 1260]
of the National Defense Authorization Act for Fiscal Year
2020

Memorandum for the Secretary of Commerce [and] the Attorney General

By the authority vested in me as President by the Constitution and the
laws of the United States of America, including section 301 of title 3,
United States Code, I hereby delegate to the Secretary of Commerce, in
consultation with the Attorney General, the functions and authorities vested
in the President by section 1260] of the National Defense Authorization
Act for Fiscal Year 2020 (Public Law 116-92).

The delegation in this memorandum shall apply to any provision of any
future public law that is the same or substantially the same as the provision
referenced in this memorandum.

The Secretary of Commerce is authorized and directed to publish this memo-
randum in the Federal Register.

THE WHITE HOUSE,
Washington, May 12, 2020
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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Rural Business-Cooperative Service

Rural Utilities Service

[Docket Number: RBS—-20-BUSINESS-0015]

7 CFR Parts 4279 and 4287

RIN 0570-AA73

Biorefinery, Renewable Chemical, and
Biobased Product Manufacturing
Assistance Program

AGENCY: Rural Business-Cooperative
Service and Rural Utilities Service,
USDA.

ACTION: Final rule.

SUMMARY: The Rural Business-
Cooperative Service (Agency), a Rural
Development agency of the United
States Department of Agriculture
(USDA), hereinafter referred to as (the
Agency), is issuing a final rule for the
Biorefinery, Renewable Chemical, and
Biobased Product Manufacturing
Assistance Program (the Program) or
(the 9003 Program), formerly the
Biorefinery Assistance Program. This
final rule incorporates the statutory
definition changes as required in the
Agricultural Act of 2018 (2018 Farm
Bill) and, with one exception, adopts
the interim rule published on June 24,
2015 in the Federal Register. This rule
also addresses public comments
received by the Agency regarding
Program changes as published in the
Interim final rule on June 24, 2015 in
the Federal Register.

DATES: Effective May 18, 2020.

FOR FURTHER INFORMATION CONTACT:
Aaron Morris, Rural Business-
Cooperative Service, U.S. Department of
Agriculture, 1400 Independence Avenue
SW, Stop 3225, Washington, DC 20250—
3201; telephone (202) 720-1501.

SUPPLEMENTARY INFORMATION:

I. Background

The Food, Conservation, and Energy
Act of 2008 (Pub. L. 110-246), otherwise
known as the 2008 Farm Bill,
established the Biorefinery Assistance
Program (9003 Program) under Title IX,
Section 9003, for making loan
guarantees to fund the development,
construction, and Retrofitting of
commercial-scale biorefineries using
Eligible technology. The 2008 Farm Bill
defined Eligible technologies as:
technology that is being adopted in a
viable Commercial-scale operation of a
Biorefinery that produces an Advanced
biofuel; and technology that has been
demonstrated to have technical and
economic potential for commercial
application in a Biorefinery that
produces an Advanced biofuel.

The 9003 Program’s authority was
continued in the Agricultural Act of
2014 (2014 Farm Bill) (Pub. L. 113-79),
with several specific changes: (1)
Renames the Program as the Biorefinery,
Renewable Chemical, and Biobased
Product Manufacturing Assistance
Program; (2) revises the purpose
statement for the Program to include
Renewable chemicals and Biobased
product manufacturing; (3) expands the
Program to include Biobased product
manufacturing facilities; (4) adds
definitions for “Renewable Chemicals”
and “Biobased Product Manufacturing;”’
and (5) Ensures diversity in the types of
Projects approved.

Once again, under the Agricultural
Act of 2018 (2018 Farm Bill) (Pub. L.
115-334), signed into law on December
20, 2018, the 9003 Program was
reauthorized under Title IX and the
2018 Farm Bill also amended the
definition of the terms ‘biorefinery’ and
‘eligible technology’ for the Program.

Eligible applicants for this Program
include: Individuals; entities; Indian
Tribes; units of State or Local
Government; corporations; Farm
cooperatives; Farmer cooperative
organizations; Associations of
Agricultural Producers; national
laboratories; Institutions of higher
education; rural electric cooperatives;
public power entities; and consortia of
any of the foregoing entities.

II. Summary of Comments and
Responses

As noted earlier, the Agency invited
comments on the interim final rule
published on June 24, 2015 in the

Federal Register (80 FR 36410) on or
before August 24, 2015. The Agency
received three (3) comments which are
summarized as follows:

Issue 1: Two organizations expressed
support for the Program as published on
June 24, 2015 in the Federal Register.

Agency Response: The Agency
appreciates the two organizations that
responded in support of the Interim
final rule which implements the
expansion of the Program to include
facilities producing primarily renewable
chemicals and biobased products and
the potential to developing the
renewable economy.

Issue 2: One organization wrote that
several of these small innovative
industrial biotechnology companies are
not able to meet the interim final rule
deadlines, which include demonstrating
120 days of continuous pilot operation,
and cannot obtain an appropriate letter
of intent from a lender for their projects
within the time constraints set forth in
the rule. The commenter strongly
recommended that the USDA final rule
extend these deadlines, so as to
facilitate participation by a broader and
more diverse array of innovative
industrial biotechnology companies
which include pre-revenue and
emerging companies.

Agency Response: The Agency
believes that evidence of 120 days of
steady, continuous production is
required to provide the necessary data
to make a sound credit decision as well
as make a reasoned determination about
the project’s ability to scale up their
production to a commercial scale. Phase
1 applications are accepted year-round
and competed on October 1 and April
1 of each fiscal year. Evidence of 120
days of continuous steady state
production from an integrated
demonstration unit is a Phase 2
application requirement and does not
necessarily need to be complete prior to
the Phase 1 application deadline.
Applicants are encouraged to submit a
Letter of Intent prior to submitting a full
Phase 1 application. The Letter of Intent
is due 30 days prior to the Phase 1
application deadline. The Program is a
loan guarantee program and therefore an
applicant is required to have a lender in
order to submit a complete application,
but a Letter of Intent may be submitted
without a lender in place.
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III. Purpose of the Regulatory Action

This final rulemaking adopts almost
all of the changes to 7 CFR part 4279,
subpart C, and 7 CFR part 4287, subpart
D, as published in the interim final rule
on June 24, 2015 in the Federal Register
which implemented the provisions
contained in the 2014 Farm Bill,
modified the Program to incorporate
administrative improvements based on
Agency experience in implementing the
Program, and incorporated the
applicable guaranteed loan provisions of
the Agency’s Business and Industry
(B&I) Guaranteed Loan program to make
the rule a “stand-alone” rule. This final
rulemaking also incorporates the
statutory definition changes as required
in the Agricultural Act of 2018 (2018
Farm Bill) as well as an additional
credit-driven requirement believed
necessary by the Agency for projects
incorporating technology that does not
have a history of successful utilization
in a commercial-scale operation.

IV. Summary of Changes

The changes to the 9003 Program
regulation that are now being made are
based on new statutory requirements in
the 2018 Farm Bill and one non-
statutory credit-driven need for the
Program.

The 2018 Farm Bill amended the
definition for the terms ‘biorefinery’ and
‘eligible technology’ for the 9003
Program.

The 2018 Farm Bill defines a
biorefinery as a facility including
equipment and processes that converts
Renewable biomass or an intermediate
ingredient or feedstock of Renewable
biomass into any one or more, or a
combination of Biofuels, Renewable
chemicals, or Biobased products and
may produce electricity.

The 2018 Farm Bill defines “Eligible
Technology” as: (1) A technology that is
being adopted in a viable Commercial-
scale operation of a Biorefinery that
produces any one or more, or a
combination, of an Advanced biofuel; a
Renewable chemical; or a Biobased
product; and (2) a technology not
described in item (1) that has been
demonstrated to have technical and
economic potential for commercial
application in a biorefinery that
produces any one or more, or a
combination, of an Advanced biofuel, a
Renewable chemical or a Biobased
product.

The non-statutory change to the 9003
Program is a shift in timing for the
requirement of the applicant to
demonstrate 120 days of continuous,
steady production from an integrated
demonstration unit. Such demonstration

which was previously required prior to
loan closing will now be required prior
to the issuance of a Conditional
Commitment, Form RD 4279-3, which
is the Agency’s notice to the Lender that
the loan guarantee it has requested is
approved subject to the completion of
all conditions and requirements set
forth by the Agency and outlined in the
attachment to the Conditional
Commitment (see 7 CFR 4279.202)
Specifically, the change will require the
borrower to provide evidence to the
Lender and Agency of 120 days of
continuous, steady state production
from an integrated demonstration unit
prior to the issuance of a Conditional
Commitment instead of prior to loan
closing. The Agency believes this
change will decrease the time between
the issuance of a Conditional
Commitment and loan closing and
lessen the credit risk to the Government.

V. Executive Orders/Acts
Executive Order 12866

This final rule has been determined to
be not significant for purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget.

Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this rule as not a major rule,
as defined by 5 U.S.C. 804(2).

Executive Order 12372
Intergovernmental Review of Federal
Programs

This Program is not subject to the
provisions of E.O. 12372, which require
intergovernmental consultation with
State and local officials.

Executive Order 12988, Civil Justice
Reform

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. The Agency has
determined that this rule meets the
applicable standards provided in
section 3 of the Executive order. In
addition, all State and local laws and
regulations that are in conflict with this
rule will be preempted, no retroactive
effort will be given to this rule, and, in
accordance with Sec. 212(e) of the
Department of Agriculture
Reorganization Act of 1994 (7 U.S.C.
Sec. 912(e)), administrative appeal
procedures, if any, must be exhausted
before an action against the Department
or its agencies may be initiated.

Unfunded Mandates Reform Act

This final rule contains no Federal
mandates (under the regulatory
provision of Title II of the Unfunded
Mandates Reform Act of 1995) for State,
local, and tribal governments or the
private sector. Therefore, this final rule
is not subject to the requirements of
sections 202 and 205 of the Unfunded
Mandates Reform Act of 1995.

Executive Order 13132 Federalism

It has been determined, under E.O.
13132, Federalism, that this final rule
does not have sufficient federalism
implications to warrant the preparation
of a Federalism Assessment. The
provisions contained in the rule will not
have a substantial direct effect on States
or their political subdivisions or on the
distribution of power and
responsibilities among the various
government levels.

Regulatory Flexibility Act

The Agency has determined that this
final rule will not have a significant
economic impact on a substantial
number of small entities, as defined in
the Regulatory Flexibility Act (5 U.S.C.
601 et seq.). The Regulatory Flexibility
Act (5 U.S.C. 601-612) (RFA) generally
requires an agency to prepare a
regulatory flexibility analysis of any rule
subject to notice and comment
rulemaking requirements under the
Administrative Procedure Act or any
other statute unless the Agency certifies
that the rule will not have an
economically significant impact on a
substantial number of small entities.
Small entities include small businesses,
small organizations, and small
governmental jurisdictions. Under
section 605(b) of the Regulatory
Flexibility Act, 5 U.S.C. 605(b), the
Agency certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.
This final rule affects entities that
utilize the 9003 Program and any
prospective entities that may that may
utilize the Program in the future.

National Environmental Policy Act
Certification

The Agency Administrator has
determined that this final rule will not
significantly affect the quality of the
human environment as defined by the
National Environmental Policy Act of
1969 (42 U.S.C. 4321 et seq.). Therefore,
this action does not require an
environmental impact statement or
assessment.

Catalog of Federal Domestic Assistance

The 9003 Program is listed in the
Catalog of Federal Domestic Assistance
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(CFDA) under Number 10.865. This will
be updated with the Program’s new
name, as changed by the 2014 Farm Bill,
the “Biorefinery, Renewable Chemical,
and Biobased Product Manufacturing
Assistance Program.”

All active CFDA programs and the
CFDA Catalog can be found at the
following website: https://beta.sam.gov/
. The website also contains a PDF file
version of the Catalog that, when
printed, has the same layout as the
printed document that the Government
Publishing Office (GPO) provides. GPO
prints and sells the CFDA to interested
buyers. For information about
purchasing the Catalog of Federal
Domestic Assistance from GPO, call the
Superintendent of Documents at 202—
512-1800 or toll free at 866—512—1800,
or access GPO’s online bookstore at
https://bookstore.gpo.gov.

Information Collection and
Recordkeeping Requirements

This rule contains no new reporting
or recordkeeping burdens under OMB
control number 0570-0065 that would
require approval under the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35).

Civil Rights Impact Analysis

Rural Development has reviewed this
rule in accordance with USDA
Regulation 4300—4, Civil Rights Impact
Analysis,” to identify any major civil
rights impacts the rule might have on
program participants on the basis of age,
race, color, national origin, sex or
disability. After review and analysis of
the rule and available data, it has been
determined that based on the analysis of
the program purpose, application
submission and eligibility criteria,
issuance of this final rule will not likely
neither adversely nor disproportionately
impact very low, low and moderate-
income populations, minority
populations, women, Indian tribes or
persons with disability, by virtue of
their race, color, national origin, sex,
age, disability, or marital or familiar
status.

USDA Non-Discrimination Policy

In accordance with Federal civil
rights law and U.S. Department of
Agriculture (USDA) civil rights
regulations and policies, the USDA, its
Agencies, offices, and employees, and
institutions participating in or
administering USDA programs are
prohibited from discriminating based on
race, color, national origin, religion, sex,
gender identity (including gender
expression), sexual orientation,
disability, age, marital status, family/
parental status, income derived from a

public assistance program, political
beliefs, or reprisal or retaliation for prior
civil rights activity, in any program or
activity conducted or funded by USDA
(not all bases apply to all programs).
Remedies and complaint filing
deadlines vary by program or incident.

Persons with disabilities who require
alternative means of communication for
program information (e.g., Braille, large
print, audiotape, American Sign
Language, etc.) should contact the
responsible Agency or USDA’s TARGET
Center at (202) 720-2600 (voice and
TTY) or contact USDA through the
Federal Relay Service at (800) 877—-8339.
Additionally, program information may
be made available in languages other
than English.

To file a program discrimination
complaint, complete the USDA Program
Discrimination Complaint Form, AD—
3027, found online at https://
www.ascr.usda.gov/complaint filing
cust.html and at any USDA office or
write a letter addressed to USDA and
provide in the letter all of the
information requested in the form. To
request a copy of the complaint form,
call (866) 632—9992. Submit your
completed form or letter to USDA by: (1)
Mail: U.S. Department of Agriculture,
Office of the Assistant Secretary for
Civil Rights, 1400 Independence
Avenue SW, Washington, DC 20250—
9410; (2) fax: (202) 690-7442; or (3)
email: program.intake@usda.gov.

USDA is an equal opportunity
provider, employer, and lender.

Executive Order 13211, Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This final rule will not have any
adverse impact on energy supply,
distribution or use. A regulatory impact
analysis was conducted for the interim
final rule (80 FR 36410) which met the
requirements for E.O. 13211, which
states that an agency undertaking
regulatory actions related to energy
supply, distribution, or use is to prepare
a Statement of Energy Effects. The
finding in the analysis for the interim
final rule was that the rule would not
have any adverse impacts on energy
supply, distribution, or use.

Executive Order 12372,
Intergovernmental Review of Federal
Programs

This Program is not subject to the
provisions of E.O. 12372, which require
intergovernmental consultation with
State and local officials.

Executive Order 13175, Consultation
and Coordination With Indian Tribes

This E.O. imposes requirements on
Rural Development in the development
of regulatory policies that have tribal
implications or preempt tribal laws.
Rural Development has determined that
this rule does not have a substantial
direct effect on one or more Indian
Tribe(s) or on either the relationship or
the distribution of powers and
responsibilities between the Federal
Government and the Indian Tribes.
Thus, this rule is not subject to the
requirements of E.O. 13175.

E-Government Act Compliance

Rural Development is committed to
complying with the E-Government Act,
to promote the use of the internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

List of Subjects for 7 CFR Parts 4279
and 4287

Direct loan programs, Economic
development, Energy, Energy efficiency
improvements, Grant programs,
Guaranteed loan programs, Loan
programs—Business and industry, Loan
programs—Rural development
assistance, Renewable energy systems,
Rural areas.

Accordingly, the interim rule
amending 7 CFR parts 4279 and 4287
which was published at 80 FR 36410 on
June 24, 2015, is adopted as final with
the following changes:

PART 4279—GUARANTEED
LOANMAKING

m 1. The authority citation for part 4279
continues to read as follows:

Authority: 5 U.S.C. 301; and 7 U.S.C. 1989.

Subpart C—Biorefinery, Renewable
Chemical, and Biobased Product
Manufacturing Assistance Loans

m 2. Amend §4279.202 by revising the
definitions of “Biorefinery’” and
“Eligible technology’’ to read as follows:

§4279.202 Definitions and abbreviations.

* * * * *

Biorefinery. A facility (including
equipment and processes) that converts
Renewable biomass or an intermediate
ingredient or feedstock of Renewable
biomass into any one or more, or a
combination, of Biofuels, Renewable
chemicals or Biobased products, and

may produce electricity.
* * * * *
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Eligible technology. The term
“Eligible technology” means, as
determined by the Secretary:

(1) A technology that is being adopted
in a viable Commercial-scale operation
of a Biorefinery that produces any one
or more, or a combination, of an
Advanced biofuel; a Renewable
chemical; or a Biobased product; and

(2) A technology not described in
paragraph (1) of this definition that has
been demonstrated to have technical
and economic potential for commercial
application in a Biorefinery that
produces any one or more, or a
combination, of an Advanced biofuel, a
Renewable chemical or a Biobased
product.

* * * * *

m 3. Amend § 4279.265 by revising
paragraph (b)(2) to read as follows:

§4279.265 Guarantee application
processing.

* * * * *

(b)* * %

(2) The Agency’s determination of a
Project’s technical feasibility will be
based on the technical report. In
addition, prior to the issuance of the
Conditional Commitment for a Project
utilizing technology that does not have
a history of successful utilization in a
Commercial-scale operation of a
Biorefinery that produces an Advanced
biofuel, Renewable chemical, or
Biobased product, evidence
demonstrating 120 days of continuous,
steady state production from an
integrated demonstration unit must be
provided by the Borrower to the Lender
and the Agency for review and
determination of technical feasibility.
Authoritative demonstration campaign
results must be provided in 30-day
intervals. The integrated demonstration
unit must prove out the Project’s ability
to utilize Project-relevant biomass and
produce Advanced biofuel at a yield
and quality consistent with the design
basis of the Project. The Borrower must
provide to the Agency, for review and
approval, sufficient information on the
integrated campaign design so as to
ensure operation duration, quality, and
quantity specifications are met and
incorporated into the final design
criteria for the commercial facility.

* * * * *

Bette B. Brand,

Deputy Under Secretary, Rural Development.
[FR Doc. 2020-08078 Filed 5-15-20; 8:45 am|]
BILLING CODE 3410-XY-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0102; Product
Identifier 2019—-NM-184-AD; Amendment
39-19912; AD 2020-09-16]

RIN 2120-AA64

Airworthiness Directives; ATR-GIE
Avions de Transport Régional
Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is superseding
Airworthiness Directive (AD) 2000-17—
09, AD 2008-04—-19 R1, and AD 2015—
26—09; and terminating all requirements
of AD 2018-18-05; which applied to
ATR-GIE Avions de Transport Régional
Model ATR42-200, —300, and —320
airplanes. AD 2018-18-05 required
updating the maintenance or inspection
program, as applicable, to incorporate
new or more restrictive maintenance
requirements and airworthiness
limitations, and terminated the relevant
requirements of AD 2000-17-09, AD
2008-04-19 R1, and AD 2015-26—09.
This AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations; as
specified in a European Union Aviation
Safety Agency (EASA) AD, which is
incorporated by reference. This AD was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. The FAA is
issuing this AD to address the unsafe
condition on these products.

DATES: This AD is effective June 22,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 22, 2020.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
the EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; telephone +49
221 89990 1000; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on

the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0102.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0102; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA,
2200 South 216th St., Des Moines, WA
98198; telephone and fax 206-231-
3220; email shahram.daneshmandi@
faa.gov.

SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0256, dated October 17, 2019
(“EASA AD 2019-0256") (also referred
to as the Mandatory Continuing
Airworthiness Information, or “the
MCATI”), to correct an unsafe condition
for all ATR-GIE Avions de Transport
Régional Model ATR42-200, —300, and
—320 airplanes. EASA AD 2019-0256
supersedes EASA AD 2017-0221R1,
dated December 15, 2017 (which
corresponds to FAA AD 2018-18-05,
Amendment 39-19384 (83 FR 44463,
August 31, 2018) (“AD 2018-18-05")).

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 to supersede AD 2000-17-09,
Amendment 39-11883 (65 FR 53897,
September 6, 2000) (“AD 2000-17-09);
AD 2008-04—-19 R1, Amendment 39—
16069 (74 FR 56713, November 3, 2009)
(”AD 2008-04-19 R1”); and AD 2015—
26—09, Amendment 39-18357 (81 FR
1483, January 13, 2016) (“AD 2015-26—
09”); for all ATR-GIE Avions de
Transport Régional Model ATR42-200,
—300, and —320 airplanes only. The
NPRM also proposed to terminate all
requirements of AD 2018-18-05, which
specified that accomplishing the
revision required by paragraph (g) of
that AD terminated all requirements of
AD 2000-17-09; AD 2008-04—-19 R1;
and AD 2015-26-09; for ATR-GIE
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Avions de Transport Régional Model
ATR42-200, —300, and —320 airplanes
only. The NPRM published in the
Federal Register on February 28, 2020
(85 FR 11876). The NPRM was
prompted by a determination that new
or more restrictive airworthiness
limitations are necessary. The NPRM
proposed to revise the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in an EASA AD.

The FAA is issuing this AD to address
reduced structural integrity of the
airplane. See the MCALI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Clarification of Paragraph (k) of This
AD

Once a maintenance or inspection
program is revised as required by
paragraph (g) of this AD, paragraph (i)
of this AD does not allow for the later
use of alternative actions, intervals, or
Critical Design Configuration Control
Limitations (CDCCLs) unless these
alternative actions, intervals, or CDCCLs
are approved as specified in the “Ref.
Publications” section of EASA AD
2019-0256. In paragraph (i) of the
proposed AD, the FAA proposed
language using the word “‘except.” To
make the language consistent with the
language in the “Ref. Publications”
section of EASA AD 2019-0256, the
FAA has changed the wording in
paragraph (i) of this AD to “unless they
are approved.”

Explanation of Change to the Costs of
Compliance Section

In the NPRM, the Costs of Compliance
section inadvertently included
information for retained actions from
AD 2018-18-05. Since this AD does not
include any retained actions, the FAA
has removed that information.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
final rule with the change described
previously and minor editorial changes.
The FAA has determined that these
minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

The FAA also determined that these
changes will not increase the economic
burden on any operator or increase the
scope of this final rule.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0256 describes new
and more restrictive airworthiness
limitations for airplane structure and
systems. This material is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 33 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate. Therefore, the agency
estimates the average total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701,

§39.13 [Amended]

m 2. The FAA amends § 39.13 by:

m a. Removing Airworthiness Directive
(AD) 2000-17-09, Amendment 39—
11883 (65 FR 53897, September 6,
2000); AD 2008—-04—-19 R1, Amendment
39-16069 (74 FR 56713, November 3,
2009); and AD 2015-26-09,
Amendment 39-18357 (81 FR 1483,
January 13, 2016); and

m b. Adding the following new AD:

2020-09-16 GIE Avions de Transport
Régional: Amendment 39-19912; Docket
No. FAA-2020-0102; Product Identifier
2019-NM-184—AD.

(a) Effective Date
This AD is effective June 22, 2020.

(b) Affected ADs

(1) This AD replaces the ADs identified in
paragraphs (b)(1)(i) through (iii) of this AD.

(i) AD 2000-17—09, Amendment 39-11883
(65 FR 53897, September 6, 2000) (“AD
2000-17-09”).

(ii) AD 2008-04-19 R1, Amendment 39—
16069 (74 FR 56713, November 3, 2009) (‘“‘AD
2008-04—-19 R1”).

(iii) AD 2015-26—09, Amendment 39—
18357 (81 FR 1483, January 13, 2016) (“AD
2015-26-09").
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(2) This AD affects AD 2018—-18-05,
Amendment 39-19384 (83 FR 44463, August
31, 2018) (“AD 2018-18-05").

(c) Applicability
This AD applies to all ATR-GIE Avions de
Transport Régional Model ATR42-200, —300,

and —320 airplanes, certificated in any
category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0256, dated
October 17, 2019 (“EASA AD 2019-0256").

(h) Exceptions to EASA AD 2019-0256

(1) The requirements specified in
paragraphs (1) and (3) of EASA AD 2019-
0256 do not apply to this AD.

(2) Where paragraph (2) of EASA AD 2019—
0256 refers to its effective date, this AD
requires using the effective date of this AD.

(3) Paragraph (4) of EASA AD 2019-0256
specifies revising “‘the approved AMP”
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable, to incorporate the “limitations,
tasks and associated thresholds and
intervals” specified in paragraph (4) of EASA
AD 2019-0256 within 90 days after the
effective date of this AD.

(4) The initial compliance time for doing
the tasks specified in paragraph (4) of EASA
AD 2019-0256 is at the applicable
“associated thresholds” specified in
paragraph (4) of EASA AD 2019-0256, or
within 90 days after the effective date of this
AD, whichever occurs later.

(5) The provisions specified in paragraphs
(5) and (6) of EASA AD 2019-0256 do not
apply to this AD.

(6) The “Remarks” section of EASA AD
2019-0256 does not apply to this AD.

(i) Provisions for Alternative Actions,
Intervals, and Critical Design Configuration
Control Limitations (CDCCLs)

After the maintenance or inspection
program has been revised as required by
paragraph (g) of this AD, no alternative
actions (e.g., inspections), intervals, and
CDCCLs are allowed unless they are
approved as specified in the provisions of the
“Ref. Publications” section of EASA AD
2019-0256.

(j) Terminating Action for AD 2018-18-05

Accomplishing the maintenance or
inspection program revision required by
paragraph (g) of this AD terminates the
requirements of AD 2018—18-05.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOGCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS®@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or ATR-GIE Avions de Transport
Régional’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0256 that contains RC procedures and
tests: Except as required by paragraph (k)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(1) Related Information

For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206-231-3220; email
shahram.daneshmandi@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on June 22, 2020.

(i) European Union Aviation Safety Agency
(EASA) AD 20190256, dated October 17,
2019.

(ii) [Reserved]

(4) For information about EASA AD 2019—
0256, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu.

(5) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found
in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0102.

(6) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on May 8, 2020.
Lance T. Gant,
Director, Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2020-10627 Filed 5-15-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-1072; Product
Identifier 2019-NM-181-AD; Amendment
39-19888; AD 2020-06—-19]

RIN 2120-AA64
Airworthiness Directives; The Boeing
Company Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for certain
The Boeing Company Model 727, 727C,
727-100, 727—-100C, 727-200, and 727—
200F series airplanes. This AD was
prompted by reports of nuisance stick
shaker activation while the airplane
accelerated to cruise speed at the top of
climb. This AD was also prompted by
an investigation of those reports that
revealed that the angle of attack (AOA)
(also known as angle of airflow) sensor
vanes could not prevent the build-up of
ice, causing the AOA sensor vanes to
become immobilized, which resulted in
nuisance stick shaker activation. This
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AD requires a general visual inspection
of the AOA sensors for certain AOA
sensors, and replacement of affected
AOA sensors. The FAA is issuing this
AD to address the unsafe condition on
these products.

DATES: This AD is effective June 22,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of February 3, 2020 (84 FR 71778,
December 30, 2019).

ADDRESSES: For service information
identified in this final rule, contact
Boeing Commercial Airplanes,
Attention: Contractual & Data Services
(C&DS), 2600 Westminster Blvd., MC
110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet
https://www.myboeingfleet.com. You
may view this service information at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-1072.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
1072; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
the regulatory evaluation, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Jeffrey W. Palmer, Aerospace Engineer,
Systems and Equipment Section, FAA,
Los Angeles ACO Branch, 3960
Paramount Boulevard, Lakewood, CA
90712—4137; phone: 562—-627-5351; fax:
562—627-5210; email:
Jeffrey.W.Palmer@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would

apply to certain The Boeing Company
Model 727, 727C, 727-100, 727-100C,
727-200, and 727-200F series airplanes.
The NPRM published in the Federal
Register on January 17, 2020 (85 FR
2914). The NPRM was prompted by
reports of nuisance stick shaker
activation while the airplane accelerated
to cruise speed at the top of climb. The
NPRM was also prompted by an
investigation of those reports that
revealed that the AOA sensor vanes
could not prevent the build-up of ice,
causing the AOA sensor vanes to
become immobilized, which resulted in
nuisance stick shaker activation. The
NPRM proposed to require a general
visual inspection of the AOA sensors for
certain AOA sensors, and replacement
of affected AOA sensors.

The FAA is issuing this AD to address
ice buildup in the AOA sensor faceplate
and vane, which may immobilize the
AOA sensor vanes, and could result in
inaccurate or unreliable AOA sensor
data being transmitted to airplane
systems and consequent loss of
controllability of the airplane.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The following presents
the comments received on the NPRM
and the FAA’s response to each
comment. Boeing, Richard Rodriguez,
and Shaun Felix indicated support for
the NPRM.

Request To Reduce the Compliance
Time

An anonymous commenter supported
the intent of the NPRM, but the FAA
infers that the commenter requests that
the FAA reduce the proposed
compliance time from 2,750 flight hours
or 36 months, whichever occurs first, to
12 months. The commenter stated the
time period feels too slow. The
commenter also stated repairing a piece
of technology from 1963 in 12 months
should not be insurmountable. Richard
Rodriguez also commented that the
compliance time is excessive compared
to the 12-month compliance time for
other models. The FAA infers the
commenter is requesting the compliance
time be shortened to 12 months.

The FAA does not agree with the
request to shorten the compliance time.
After considering all the available
information, the FAA has determined

that the compliance time, as proposed,
represents an appropriate interval of
time in which the required actions can
be performed in a timely manner within
the affected fleet, while still maintaining
an adequate level of safety. In
developing an appropriate compliance
time, the FAA considered the safety
implications, parts availability, and
normal maintenance schedules for
timely accomplishment of the
inspection and applicable replacements.
Furthermore, other models affected by
this unsafe condition are subject to AD
2019-24-18, Amendment 39-21007 (84
FR 71778, December 30, 2019) (“AD
2019-24-18”), which requires
compliance within 36 months or at the
applicable time specified in the
applicable service information,
whichever occurs first. The compliance
time in AD 2019-24-18 is consistent
with the compliance time in this AD.
The FAA has not changed the AD in this
regard.

Conclusion

The FAA reviewed the relevant data,
considered the comments received, and
determined that air safety and the
public interest require adopting this
final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

e Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Boeing Alert
Service Bulletin 727-34A0247, Revision
1, dated October 1, 2019, which the
Director of the Federal Register
approved for incorporation by reference
as of February 3, 2020 (84 FR 71778,
December 30, 2019). This service
information is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 1 airplane of U.S. registry. The
FAA estimates the following costs to
comply with this AD:
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ESTIMATED COSTS FOR REQUIRED ACTIONS
’ Cost on U.S.
Action Labor cost Parts cost Cost per product operators
Inspection ................... 1 work-hour x $85 per hour = $85 ................. BO s B85 e $85.
Replacement .............. Up to 3 work-hours x $85 per hour = Up to | Up to $54,000 ............ Up to $54,255 ............ Up to $54,255.
$255.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-06-19 The Boeing Company:
Amendment 39-19888; Docket No.
FAA-2019-1072; Product Identifier
2019-NM-181-AD.

(a) Effective Date
This AD is effective June 22, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to The Boeing Company
Model 727, 727C, 727-100, 727-100C, 727—
200, and 727-200F series airplanes,
certificated in any category, variable numbers
QB065, QD191, QD192, QD402, QD403,
QD407, and QD410.

(d) Subject

Air Transport Association (ATA) of
America Code 34, Navigation.

(e) Unsafe Condition

This AD was prompted by reports of
nuisance stick shaker activation while the
airplane accelerated to cruise speed at the top
of climb. This AD was also prompted by an
investigation of those reports that revealed
that the angle of attack (AOA) (also known
as angle of airflow) sensor vanes could not
prevent the build-up of ice, causing the AOA
sensor vanes to become immobilized, which
resulted in nuisance stick shaker activation.
The FAA is issuing this AD to address ice
buildup in the AOA sensor faceplate and
vane, which may immobilize the AOA sensor
vanes, and could result in inaccurate or
unreliable AOA sensor data being
transmitted to airplane systems and
consequent loss of controllability of the
airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

Except as specified in paragraph (h) of this
AD: Within 36 months after the effective date
of this AD or at the applicable times specified
in paragraph 1.E., “Compliance,” of Boeing

Alert Service Bulletin 727-34A0247,
Revision 1, dated October 1, 2019, whichever
occurs first, do all applicable actions
identified as “RC” (required for compliance)
in, and in accordance with, the
Accomplishment Instructions of Boeing Alert
Service Bulletin 727-34A0247, Revision 1,
dated October 1, 2019.

(h) Exceptions to Service Information
Specifications

Where Boeing Alert Service Bulletin 727—
34A0247, Revision 1, dated October 1, 2019,
uses the phrase “the original issue date of
this service bulletin,” this AD requires using
“the effective date of this AD.”

(i) Credit for Previous Actions

This paragraph provides credit for the
actions specified in paragraph (g) of this AD,
if those actions were performed before the
effective date of this AD using Boeing Alert
Service Bulletin 727-34A0247, dated January
2,2019.

(j) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Los Angeles ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (k)(1) of
this AD. Information may be emailed to: 9-
ANM-LAACO-AMOC-Requests@faa.gov.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(3) An AMOC that provides an acceptable
level of safety may be used for any repair,
modification, or alteration required by this
AD if it is approved by The Boeing Company
Organization Designation Authorization
(ODA) that has been authorized by the
Manager, Los Angeles ACO Branch, FAA, to
make those findings. To be approved, the
repair method, modification deviation, or
alteration deviation must meet the
certification basis of the airplane, and the
approval must specifically refer to this AD.

(4) Except as specified by paragraph (h) of
this AD: For service information that
contains steps that are labeled as Required
for Compliance (RC), the provisions of
paragraphs (j)(4)(i) and (ii) of this AD apply.

(i) The steps labeled as RC, including
substeps under an RC step and any figures
identified in an RC step, must be done to
comply with the AD. If a step or substep is
labeled “RC Exempt,” then the RC
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requirement is removed from that step or
substep. An AMOC is required for any
deviations to RC steps, including substeps
and identified figures.

(ii) Steps not labeled as RC may be
deviated from using accepted methods in
accordance with the operator’s maintenance
or inspection program without obtaining
approval of an AMOG, provided the RC steps,
including substeps and identified figures, can
still be done as specified, and the airplane
can be put back in an airworthy condition.

(k) Related Information

(1) For more information about this AD,
contact Jeffrey W. Palmer, Aerospace
Engineer, Systems and Equipment Section,
FAA, Los Angeles ACO Branch, 3960
Paramount Boulevard, Lakewood, CA 90712—
4137, phone: 562—-627-5351; fax: 562—627—
5210; email: Jeffrey.W.Palmer@faa.gov.

(2) Service information identified in this
AD that is not incorporated by reference is
available at the addresses specified in
paragraphs (1)(4) and (5) of this AD.

(1) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(3) The following service information was
approved for IBR on February 3, 2020 (84 FR
71778, December 30, 2019).

(i) Boeing Alert Service Bulletin 727—
34A0247, Revision 1, dated October 1, 2019.

(i1) [Reserved]

(4) For service information identified in
this AD, contact Boeing Commercial
Airplanes, Attention: Contractual & Data
Services (C&DS), 2600 Westminster Blvd.,
MC 110-SK57, Seal Beach, CA 90740-5600;
telephone 562-797-1717; internet https://
www.myboeingfleet.com.

(5) You may view this service information
at the FAA, Transport Standards Branch,
2200 South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.

(6) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued on March 27, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-10604 Filed 5-15-20; 8:45 am|
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0090; Product
Identifier 2019—-NM-196—-AD; Amendment
39-19909; AD 2020-09-13]

RIN 2120-AA64

Airworthiness Directives; 328 Support
Services GmbH (Type Certificate
Previously Held by AvCraft Aerospace
GmbH; Fairchild Dornier GmbH;
Dornier Luftfahrt GmbH) Airplanes

AGENCY: Federal Aviation
Administration (FAA), Department of
Transportation (DOT).

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for all 328
Support Services GmbH Model 328-300
airplanes. This AD was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. This AD requires revising the
existing maintenance or inspection
program, as applicable, to incorporate
new or more restrictive airworthiness
limitations, as specified in a European
Union Aviation Safety Agency (EASA)
AD, which is incorporated by reference.
The FAA is issuing this AD to address
the unsafe condition on these products.

DATES: This AD is effective June 22,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain publication listed in this AD
as of June 22, 2020.

ADDRESSES: For material incorporated
by reference (IBR) in this AD, contact
the EASA, Konrad-Adenauer-Ufer 3,
50668 Cologne, Germany; phone: +49
221 89990 1000; email: ADs@
easa.europa.eu; internet:
www.easa.europa.eu. You may find this
IBR material on the EASA website at
https://ad.easa.europa.eu. You may
view this IBR material at the FAA,
Airworthiness Products Section,
Operational Safety Branch, 2200 South
216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0090.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—

0090; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this final rule,
any comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
Todd Thompson, Aerospace Engineer,
Large Aircraft Section, International
Validation Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
phone and fax: 206-231-3228; email:
todd.thompson@faa.gov.
SUPPLEMENTARY INFORMATION:

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0271, dated October 30, 2019
(“EASA AD 2019-0271") (referred to
after this as the Mandatory Continuing
Airworthiness Information, or ‘“‘the
MCAI”), to correct an unsafe condition
for all 328 Support Services GmbH
Model 328-300 airplanes.

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to all 328 Support Services GmbH
Model 328-300 airplanes. The NPRM
published in the Federal Register on
February 12, 2020 (85 FR 7897). The
NPRM was prompted by a
determination that new or more
restrictive airworthiness limitations are
necessary. The NPRM proposed to
require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in an EASA AD.

The FAA is issuing this AD to address
the potential failure of parts, which
could lead to reduced control of the
airplane; and to address the potential of
ignition sources inside fuel tanks,
which, in combination with flammable
fuel vapors, could result in fuel tank
explosions and consequent loss of the
airplane. See the MCALI for additional
background information.

Comments

The FAA gave the public the
opportunity to participate in developing
this final rule. The FAA received no
comments on the NPRM or on the
determination of the cost to the public.

Conclusion

The FAA reviewed the relevant data
and determined that air safety and the
public interest require adopting this
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final rule as proposed, except for minor
editorial changes. The FAA has
determined that these minor changes:

e Are consistent with the intent that
was proposed in the NPRM for
addressing the unsafe condition; and

¢ Do not add any additional burden
upon the public than was already
proposed in the NPRM.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0271 describes
procedures for airworthiness limitations
for certification maintenance
requirements that include, among other
items, safe life limits and fuel tank
system limitations. This material is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 21 airplanes of U.S. registry. The
FAA estimates the following costs to
comply with this AD:

The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the FAA recognizes
that this number may vary from operator
to operator. In the past, the FAA has
estimated that this action takes 1 work-
hour per airplane. Since operators
incorporate maintenance or inspection
program changes for their affected
fleet(s), the FAA has determined that a
per-operator estimate is more accurate
than a per-airplane estimate. Therefore,
the FAA estimates the total cost per
operator to be $7,650 (90 work-hours x
$85 per work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-09-13 328 Support Services GmbH
(Type Certificate previously held by
AvCraft Aerospace GmbH; Fairchild
Dornier GmbH; Dornier Luftfahrt
GmbH): Amendment 39—19909; Docket
No. FAA-2020-0090; Product Identifier
2019-NM-196—AD.

(a) Effective Date
This AD is effective June 22, 2020.

(b) Affected ADs

This AD affects the ADs identified in
paragraphs (b)(1) and (2) of this AD:

(1) AD 2009-01-06 R1, Amendment 39—
16082 (74 FR 57411, November 6, 2009) (‘““AD
2009-01-06 R1”).

(2) AD 2012—-01-08, Amendment 39-16920
(77 FR 3583, January 25, 2012) (“AD 2012—
01-08").

(c) Applicability

This AD applies to all 328 Support
Services GmbH (Type Certificate previously

held by AvCraft Aerospace GmbH; Fairchild
Dornier GmbH; Dornier Luftfahrt GmbH)
Model 328-300 airplanes, certificated in any
category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address the potential failure of
parts, which could lead to reduced control of
the airplane; and to address the potential of
ignition sources inside fuel tanks, which, in
combination with flammable fuel vapors,
could result in fuel tank explosions and
consequent loss of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0271, dated
October 30, 2019 (“EASA AD 2019-0271").

(h) Exceptions to EASA AD 2019-0271

(1) The requirements specified in
paragraphs (1) and (2) of EASA AD 2019-
0271 do not apply to this AD.

(2) Where paragraph (3) of EASA AD 2019-
0271 specifies a compliance time of “Within
12 months” after its effective date to “revise
the approved AMP,” this AD requires
“revising the existing maintenance or
inspection program, as applicable,” to
incorporate the “limitations, tasks and
associated thresholds and intervals,”
specified in paragraph (3) of EASA AD 2019—
0271 within 90 days after the effective date
of this AD.

(3) The initial compliance time for doing
the tasks specified in paragraph (3) of EASA
AD 2019-0271 is at the applicable
“associated thresholds” specified in
paragraph (3) of EASA AD 2019-0271, or
within 90 days after the effective date of this
AD, whichever occurs later.

(4) The provisions specified in paragraphs
(4) and (5) of EASA AD 2019-0271 do not
apply to this AD.

(5) The “Remarks” section of EASA AD
2019-0271 does not apply to this AD.

(i) Provisions for Alternative Actions,
Intervals, and Critical Design Configuration
Control Limitation (CDCCLs)

After the existing maintenance or
inspection program has been revised as
required by paragraph (g) of this AD, no
alternative actions (e.g., inspections),
intervals, and CDCCLs are allowed except as
specified in the provisions of the “Ref.
Publications” section of EASA AD 2019—
0271.

(j) Terminating Action for Other ADs

(1) Accomplishing the maintenance or
inspection program revision required by



Federal Register/Vol.

85, No. 96 /Monday, May 18, 2020/Rules and Regulations

29603

paragraph (g) of this AD terminates all
requirements of AD 2009-01-06 R1.

(2) Accomplishing the maintenance or
inspection program revision required by
paragraph (g) of this AD terminates all
requirements of AD 2012-01-08 for Model
328-300 airplanes only.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, Large Aircraft
Section, International Validation Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the Large Aircraft
Section, International Validation Branch,
send it to the attention of the person
identified in paragraph (1) of this AD.
Information may be emailed to: 9-ANM-116-
AMOC-REQUESTS@faa.gov. Before using
any approved AMOC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, Large Aircraft Section,
International Validation Branch, FAA; or
EASA; or 328 Support Services GmbH’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(1) Related Information

For more information about this AD,
contact Todd Thompson, Aerospace
Engineer, Large Aircraft Section,
International Validation Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
phone and fax: 206-231-3228; email:
todd.thompson@faa.gov.

(m) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference
(IBR) of the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless this AD specifies otherwise.

(i) European Union Aviation Safety Agency
(EASA) AD 2019-0271, dated October 30,
2019.

(ii) [Reserved]

(3) For information about EASA AD 2019—
0271, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; phone: +49
221 89990 6017; email: ADs@easa.europa.eu;
internet: www.easa.europa.eu. You may find
this EASA AD on the EASA website at
https://ad.easa.europa.eu.

(4) You may view this material at the FAA,
Airworthiness Products Section, Operational
Safety Branch, 2200 South 216th St., Des
Moines, WA. For information on the
availability of this material at the FAA, call
206—231-3195. This material may be found

in the AD docket on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA—2020-0090.

(5) You may view this material that is
incorporated by reference at the National
Archives and Records Administration
(NARA). For information on the availability
of this material at NARA, email fedreg.legal@
nara.gov, or go to: https://www.archives.gov/
federal-register/cfr/ibr-locations.html.

Issued on May 6, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-10631 Filed 5-15-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 95
[Docket No. 31309; Amdt. No. 552]

IFR Altitudes; Miscellaneous
Amendments

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This amendment adopts
miscellaneous amendments to the
required IFR (instrument flight rules)
altitudes and changeover points for
certain Federal airways, jet routes, or
direct routes for which a minimum or
maximum en route authorized IFR
altitude is prescribed. This regulatory
action is needed because of changes
occurring in the National Airspace
System. These changes are designed to
provide for the safe and efficient use of
the navigable airspace under instrument
conditions in the affected areas.

DATES: Effective date: 0901 UTC, May
21, 2020.

FOR FURTHER INFORMATION CONTACT:
Harry Hodges, Flight Procedure
Standards Branch (AMCAFS-420),
Flight Technologies and Programs
Division, Flight Standards Service,
Federal Aviation Administration, Mike
Monroney Aeronautical Center, 6500
South MacArthur Blvd., Oklahoma City,
OK 73169 (Mail Address: P.O. Box
25082, Oklahoma City, OK. 73125)
telephone: (405) 954—4164.
SUPPLEMENTARY INFORMATION: This
amendment to part 95 of the Federal
Aviation Regulations (14 CFR part 95)
amends, suspends, or revokes IFR
altitudes governing the operation of all
aircraft in flight over a specified route
or any portion of that route, as well as
the changeover points (COPs) for
Federal airways, jet routes, or direct
routes as prescribed in part 95.

The Rule

The specified IFR altitudes, when
used in conjunction with the prescribed
changeover points for those routes,
ensure navigation aid coverage that is
adequate for safe flight operations and
free of frequency interference. The
reasons and circumstances that create
the need for this amendment involve
matters of flight safety and operational
efficiency in the National Airspace
System, are related to published
aeronautical charts that are essential to
the user, and provide for the safe and
efficient use of the navigable airspace.
In addition, those various reasons or
circumstances require making this
amendment effective before the next
scheduled charting and publication date
of the flight information to assure its
timely availability to the user. The
effective date of this amendment reflects
those considerations. In view of the
close and immediate relationship
between these regulatory changes and
safety in air commerce, I find that notice
and public procedure before adopting
this amendment are impracticable and
contrary to the public interest and that
good cause exists for making the
amendment effective in less than 30
days.

Conclusion

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore—(1) is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. For the same
reason, the FAA certifies that this
amendment will not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

List of Subjects in 14 CFR Part 95

Airspace, Navigation (air).

Issued in Washington, DC on April 17,
2020.
Robert C. Carty,

Executive Deputy Director, Flight Standards
Service.

Adoption of the Amendment

Accordingly, pursuant to the
authority delegated to me by the
Administrator, part 95 of the Federal
Aviation Regulations (14 CFR part 95) is
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amended as follows effective at 0901
UTC, May 21, 2020.

m 1. The authority citation for part 95
continues to read as follows:

REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT

Authority: 49 U.S.C. 106(g), 40103, 40106,  m 2. Part 95 is amended to read as
follows:

40113, 40114, 40120, 44502, 44514, 44719,
44721.

[Amendment 552 Effective Date May 21, 2020]

From To MEA MAA
§95.3000 Low Altitude RNAV Routes
§95.3285 RNAV Route T285 Is Amended To Read In Part
LKOTA, SD WP e LESNR, SD WP ..o 4300 17500
LESNR, SD WP ...t HURON, SD VORTAC .....oiiiiiieeee e 4000 17500
§95.3356 RNAV Route T356 Is Added To Read

*WOOLY, MD FIX i DROSA, MD WP ..o 6000 17500
FB000—MCA ..o WOOLY, MD FIX, SE BND.
*3100-MOCA.

DROSA, MD WP ..ottt OBWON, MD WP ...ttt 6000 17500
*2600—-MOCA.

OBWON, MD WP ..o SWANN, MD FIX .o 6000 17500
*1800—-MOCA.

SWANN, MD FIX e GATBY, MD FIX ..o 6000 17500
*BO00—MCA ..o GATBY, MD FIX, SW BND.
*1500-MOCA.

GATBY, MD FIX oot KERNO, MD FIX ..o 4000 17500
*1400-MOCA.

KERNO, MD FIX et ODESA, MD FIX ..o 4000 17500
*1500-MOCA.

ODESA, MD FIX ..ottt ELUDE, MD FIX ..ot 4000 17500
*A000—MCA ..o ELUDE, MD FIX, S BND.
*1800—-MOCA.

§95.3358 RNAV Route T358 Is Added To Read

MARTINSBURG, WV VORTAC .....ccoeiieeieeieeceeeiee e CPTAL, MD WP ..o 5000 17500
*3800—-MOCA.

CPTAL, MD WP ..ot HOGZZ, MD WP ...t 5000 17500
*4300-MOCA.

HOGZZ, MD WP ..ot MOYRR, MD WP ... 5000 17500
*3200-MOCA.

MOYRR, MD WP ..ot DANII, MD WP e 6000 17500
*3100-MOCA.

DANII, MD WP oo OBWON, MD WP ...t 6000 17500
*2600-MOCA.

OBWON, MD WP ..ot SWANN, MD FIX oo 6000 17500
*1800-MOCA.

SWANN, MD FIX i GOLDA, MD FIX ..ot 1800 17500
*1500-MOCA.

GOLDA, MD FIX oottt BROSS, MD FIX ..ot 1800 17500
*1500-MOCA.

BROSS, MD FIX .eoiiiieceeee ettt SMYRNA, DE VORTAC .....oooiiieeeceeceeee e 1800 17500
*1500-MOCA.

SMYRNA, DE VORTAC ...ooiiieiieeecee et LEEAH, NJ FIX oo 1800 17500
*1400-MOCA.

LEEAH, NJ FIX oo AVALO, NJ FIX oo 1800 17500
*1600—-MOCA.

§95.4000 High Altitude RNAV Routes
§95.4056 RNAV Route Q56 Is Amended To Read In Part

CATLN, AL FIX e KBLER, GA WP ... #*18000 45000
*18000—-GNSS MEA.
*DME/DME/IRU MEA.

KBLER, GA WP ...ttt KELLN, SC WP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.

§95.4065 RNAV Route Q65 Is Amended By Adding
MGNTY, FL WP oot DOFFY, FLWP oo #*18000 45000

*18000-GNSS MEA.
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 552 Effective Date May 21, 2020]

From

To

MEA

MAA

*DME/DME/IRU MEA.

Is Amended To Delete

KPASA, FL WP ..o
*GNSS REQUIRED.

DOFFY, FLWP ..o

*18000

45000

§95.4075 RNAV Route Q75 Is Amended By Adding

GREENSBORO, NC VORTAC ......ccccociiiiiiiiiciececcen
*18000-GNSS MEA.
*DME/DME/IRU MEA.

BROSK, NC WP ..o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

DRAIK, VA FIX oo
*18000-GNSS MEA.
*DME/DME/IRU MEA.

GORDONSVILLE, VA VORTAC ......ccocoiiiiiiiieececcee
*20000-GNSS MEA.
*DME/DME/IRU MEA.

HAMMZ, VA WP s
*20000-GNSS MEA.
*DME/DME/IRU MEA.

TOOBN, MD WP ..o
*20000-GNSS MEA.
*DME/DME/IRU MEA.

MURPH, MD FIX o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

SACRI, MD FIX .o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

STOEN, PA FIX ..o,
*18000-GNSS MEA.
*DME/DME/IRU MEA.

MODENA, PA VORTAC ......cccoiiiiiiiiineicce s
*18000-GNSS MEA.
*DME/DME/IRU MEA.

COPES, PA FIX ..o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

BIGGY, NJ FIX ..o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

SOLBERG, NJ VOR/DME ......cccoeiiiiiiiiiiiicee e
*18000-GNSS MEA.
*DME/DME/IRU MEA.

JERSY, NJ FIX i
*18000-GNSS MEA.
*DME/DME/IRU MEA.

DUEYS, NY FIX .o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

BIZEX, NY WP ..o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

GREKI, CT FIX i
*18000-GNSS MEA.
*DME/DME/IRU MEA.

NELIE, CT FIX o
*18000-GNSS MEA.
*DME/DME/IRU MEA.

SWALO, MA FIX oo
*18000-GNSS MEA.
*DME/DME/IRU MEA.

BOSTON, MA VOR/DME .......cccoiiiiiiiiiiiic s
*18000-GNSS MEA.
*DME/DME/IRU MEA.

BROSK, NC WP ...

DRAIK, VA FIX oo

GORDONSVILLE, VA VORTAC .....ccoooiiiiiiiiiicccieee

HAMMZ, VA WP ..o

TOOBN, MD WP ..ot

MURPH, MD FIX ..o

SACRI, MD FIX .o

STOEN, PA FIX .o

MODENA, PA VORTAC .....ccciiiiiiiiiiecics

COPES, PA FIX .o

BIGGY, NJ FIX oo

SOLBERG, NJ VOR/DME ......ccccoiiiiiiiiniicic e

JERSY, NJ FIX e

DUEYS, NY FIX .o

BIZEX, NY WP ..o

GREKI, CT FIX o

NELIE, CT FIX oo

SWALO, MA FIX ..o

BOSTON, MA VOR/DME .......cccooiiiiiiiiiiiieeee

COPLY, MA WP ..o

#718000

#718000

#18000

#720000

#*20000

#*20000

#18000

#718000

#718000

#18000

#718000

#718000

#18000

#718000

#718000

#718000

#18000

#718000

#18000

#718000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000

45000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued

[Amendment 552 Effective Date May 21, 2020]

From To MEA MAA
§95.4077 RNAV Route Q77 Is Amended To Read In Part
WAKKO, FL WP ..ot MJAMS, FL WP .ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4079 RNAV Route Q79 Is Amended To Read In Part
DOFFY, FL WP ..ot EVANZ, FL WP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
EVANZ, FL WP ... IISLY, GA WP e #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
IISLY, GA WP ..o YUESS, GAWP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4081 RNAV Route Q81 Is Amended To Read In Part
FARLU, FL WP ..t MGNTY, FL WP .o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
MGNTY, FL WP e ENDEW, FL WP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
NICKI, FL WP .o SNAPY, FL WP e #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
SNAPY, FL WP ..o BULZI, FL WP e #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
BULZI, FL WP ..o IPOKE, GA WP ...t #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
IPOKE, GA WP .. HONID, GA WP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4085 RNAV Route Q85 Is Amended To Read In Part
LPERD, FL WP ..o BEEGE, GA WP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
BEEGE, GA WP ..ot GIPPL, GA WP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4093 RNAV Route Q93 Is Amended To Read In Part
GIPPL, GA WP ..ottt SUSYQ, GAWP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
SUSYQ, GA WP e ISUZO, GA WP ... #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
ISUZO, GA WP .t GURGE, SC WP ...t #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
GURGE, SC WP ...ttt FISHO, SC WP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4099 RNAV Route Q99 Is Amended By Adding
KPASA, FL WP oo DOFFY, FLWP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4109 RNAV Route Q109 Is Amended By Adding
KNOST, OG WP ..ot DEANR, FL WP .o #*18000 45000
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REVISIONS TO IFR ALTITUDES & CHANGEOVER POINT—Continued
[Amendment 552 Effective Date May 21, 2020]
From To MEA MAA
*18000-GNSS MEA.
*DME/DME/IRU MEA.
DEANR, FL WP ot BRUTS, FLWP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
BRUTS, FLWP ..ottt EVANZ, FLWP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
EVANZ, FL WP .. CAMUO, FL WP e #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
Is Amended To Delete
DOFFY, FLWP ..ot CAMUO, FL WP e *18000 45000
*GNSS REQUIRED.
§95.4116 RNAV Route Q116 Is Amended To Read In Part
MICES, FL WP ..o DEANR, FL WP ..o e #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
DEANR, FL WP .o PATOY, FL WP ..ot #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4118 RNAV Route Q118 Is Amended To Read In Part
FEMID, FL WP ..ottt PEAKY, FLWP ..o #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
§95.4475 RNAV Route Q475 Is Added To Read
COPLY, MA WP ..ttt SCUPP, OA FIX it #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
SCUPP, OA FIX oottt CANAL, MA FIX it #*18000 45000
*18000-GNSS MEA.
*DME/DME/IRU MEA.
CANAL, MA FIX oottt U.S. CANADIAN BORDER ......ccccoeiiieeiieeieeseeeieene *18000 45000
*GNSS REQUIRED.
From To MEA
§95.6001 VICTOR Routes—U.S
§95.6005 VOR Federal Airway V5 Is Amended To Read In Part
CORCE, GA FIX ittt e e AWSON, GA FIX et *5400
*4600-MOCA.
AWSON, GA FIX oottt *NELLO, GA FIX oottt ** 7000
FTO00—MCA .o NELLO, GA FIX, E BND.
**5500-MOCA.
§95.6007 VOR Federal Airway V7 Is Amended To Delete
PETTY, WIEFIX et PROOT, WI FIX e #
#UNUSABLE.
PROOT, WI FIX it FALLS, WI VOR/DME ...ttt #
#UNUSABLE.
FALLS, WI VOR/DME .......oiiiiiiieiieeee ettt GREEN BAY, WI VORTAC ....cooiiiiiieieeee e 3000
§95.6011 VOR Federal Airway V11 Is Amended To Read In Part
CUNNINGHAM, KY VOR/DME ......cccoiiiiiiieieeieesiee e ‘ POCKET CITY, IN VORTAC ..ottt 2600
§95.6018 VOR Federal Airway V18 Is Amended To Delete
VULCAN, AL VORTAC ..ottt TRUST, AL FIX oo 3500
TRUST, AL FIX i ... | TALLADEGA, AL VOR/DME . 3700
TALLADEGA, AL VOR/DME ......ooiiiiiiiiiieieeeieeee e ATLANTA, GA VORTAC ...ttt 4000
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From To MEA
ATLANTA, GA VORTAC ..ottt CONNI, GA FIX ettt *3000
*2500-MOCA.
(010N |\ TR C 7N 1 T MADDI, GA FIX ettt *4000
*2300-MOCA.
MADDI, GA FIX oottt CORVI, GA FIX ettt et e aees *5000
*2000—-MOCA.
CORVI, GA FIX oottt e RAFFE, GA WP ..ottt *6000
*2200-MOCA.
RAFFE, GA WP oottt ee et anae e COLLIERS, SC VORTAC ...ooeeeee e eanes *2500
*2000-MOCA.
§95.6047 VOR Federal Airway V47 Is Amended To Read In Part
CUNNINGHAM, KY VOR/DME ......ccovieiteeeieecieceestee et POCKET CITY, IN VORTAC ...ccueiieeeeeeeeee et 2600
§95.6049 VOR Federal Airway V49 Is Amended To Read In Part
VULCAN, AL VORTAC ..ottt FOLSO, AL FIX oo ee e e 3100
FOLSO, AL FIX ..ottt MASHA, AL FIX.
*2400—MOGCA s N BND e a e a e *3000
..................... SBND ..o, *3100
MASHA, AL FIX DECATUR, AL VOR/DME *3000
*2300-MOCA.
§95.6056 VOR Federal Airway V56 Is Amended To Delete
MERIDIAN, MS VORTAC ...t KEWANEE, MS VORTAC ..o 2000
KEWANEE, MS VORTAC ...t MONTGOMERY, AL VORTAC ..o *5500
*2300-MOCA.
§95.6071 VOR Federal Airway V71 Is Amended To Delete
O'NEILL, NE VORTAC ..ottt WINNER, SD VOR ..ottt 4000
WINNER, SD VOR ..ottt PIERRE, SD VORTAC ...ttt 4100
§95.6097 VOR Federal Airway V97 Is Amended To Read In Part
BAPPY, GA FIX ettt *NELLO, GA FIX ettt et et 5000
*10000-MCA .. .... | NELLO, GA FIX, N BND.
NELLO, GA FIX ittt ettt e MELLS, GA FIX oottt ettt *10000
*6300—-GNSS MEA.
§95.6159 VOR Federal Airway V159 Is Amended To Delete
VULCAN, AL VORTAC ..ottt e HAMILTON, AL VORTAGC ...t *2600
*2200-MOCA.
HAMILTON, AL VORTAC ...ttt HOLLY SPRINGS, MS VORTAC .....ccceeiieeeeeee e 2300
§95.6165 VOR Federal Airway V165 Is Amended To Delete
TULE, CA VOR/DME DINUB, CA FIX oottt 3500
DINUB, CA FIX oottt et SELMA, CA FIX.
NN LA =] | 2500
SEBND ..ooovveveeeeeeeens 3500
SELMA, CA FIX oo *CLOVIS, CAVORTAC ...t 2000
*4000-MCA CLOVIS, CA VORTAC, N BND.
CLOVIS, CAVORTAC ..ottt *COGOL, CA FIX
N BND oottt ettt aae s 6500
S BND ettt e aeas 5000
*8500-MCA COGOL, CA FIX, N BND.
COGOL, CA FIX ettt et MARRI, CA FIX oot #*16000
* 13600—-MOCA.
#MEA IS ESTABLISHED WITH A GAP IN NAVIGATION SIG-
NAL COVERAGE.
Is Amended To Read In Part
TULE, CA VOR/DME ......cviiiieeeeeeeeeee et EXTRA, CA FIX ettt ettt 3500
§95.6175 VOR Federal Airway V175 Is Amended To Read In Part
OYENS, TA FIX oottt et WORTHINGTON, MN VOR/DME ........coooiiiieiieeecee e *6000

*3600-GNSS MEA.
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From To MEA
§95.6198 VOR Federal Airway V198 Is Amended To Read In Part
SEMINOLE, FL VORTAC ...oiiiiiieieeeereeeeie et GREENVILLE, FL VORTAC ....ooiiiieeeeere e #2100
#GREENVILLE R—270 UNUSABLE USE SEMINOLE R-088.
§95.6209 VOR Federal Airway V209 Is Amended To Delete
SEMMES, AL VORTAC ....coiiiiiieiieeeieeeere et JANES, AL WP ..ttt *2300
*1800—-MOCA.
*2000-GNSS MEA.
JANES, AL WP .ot KEWANEE, MS VORTAC ....oooiiiiieiieieeeeeceee e 2300
KEWANEE, MS VORTAC BROOKWOOD, AL VORTAC *5000
*2300-MOCA.
Is Added To Read
SEMMES, AL VORTAC ..ottt YARBO, AL FIX oo *3000
*1800—-MOCA.
*2000-GNSS MEA.
EUTAW, AL FIX oottt BROOKWOOD, AL VORTAC .....cooiiierieiieneseenreeeere e *5000
2300-MOCA.
2500-GNSS MEA.
§95.6222 VOR Federal Airway V222 Is Amended To Read In Part
EATON, MS VORTAC ..ottt PICAN, MS FIX
W BND oo 2300
3000
§95.6305 VOR Federal Airway V305 Is Amended To Read In Part
CUNNINGHAM, KY VOR/DME .......ccoiiiieieniieieneeee e POCKET CITY, IN VORTAC ....ooiiiiieieeee e 2600
§95.6311 VOR Federal Airway V311 Is Amended To Read In Part
DUBBS, TN FIX oot MADOL, GA FIX ettt *7000
*6400-MOCA.
MADOL, GA FIX ettt *NELLO, GA FIX ot **8000
F8B000—MCA .. NELLO, GA FIX, N BND.
FT000—MCA e NELLO, GA FIX, E BND.
**6400-MOCA.
NELLO, GA FIX ettt AWSON, GA FIX oot *7000
*5500-MOCA.
AWSON, GA FIX oottt CORCE, GA FIX oottt *5400
*4600-MOCA.
§95.6389 VOR Federal Airway V389 Is Amended To Read In Part
CIMARRON, NM VORTAC *FOGLE, NM FIX i **11600
F15600—MCA ... FOGLE, NM FIX, N BND.
**10700-MOCA.
§95.6413 VOR Federal Airway V413 Is Amended To Read In Part
GOPHER, MN VORTAC ..ottt BITLR, WI FIX e 3500
§95.6415 VOR Federal Airway V415 Is Amended To Read In Part
ROME, GA VORTAC ..ottt *NELLO, GA FIX ot 5600
FBO00—MCA ..o NELLO, GA FIX, E BND.
§95.6417 VOR Federal Airway V417 Is Amended To Read In Part
ROME, GA VORTAC ...ttt *NELLO, GA FIX ot 5600
*7000-MCA NELLO, GA FIX, E BND.
NELLO, GA FIX AWSON, GA FIX oo *7000
*5500—-MOCA.
AWSON, GA FIX oot CORCE, GA FIX ..ottt *5400
*4600-MOCA.
§95.6436 VOR Federal Airway V436 Is Amended To Read In Part
WILL ROGERS, OK VORTAQC ....oooiiieirieeeneeeesre e JABDO, OK FIX ittt *4500
*3000-MOCA.
JABDO, OK FIX oot SAPPA, OK FIX oot *4000
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*2400-MOCA.
§95.6510 VOR Federal Airway V510 Is Amended To Read In Part
GOPHER, MN VORTAC ....ooiiiiiieiiiett et FBITLR, WIEFIX e 3500
*B500—MCA .o BITLR, WI FIX, SE BND.
§95.6439 AlaskaVOR Federal Airway V439 Is Amended To Read In Part
KODIAK, AK VOR/DME ......ccoiiiiiinieieneeee e BAREL, AK FIX oo *6000
*4300-MOCA.
§95.6411 Hawaii VOR Federal Airway V11 Is Amended To Read In Part
UPOLU POINT, HI VORTAC ....ooiiiieiiieeeneeesee e LNBRG, HI FIX oo 5400
LNBRG, HI FIX BARBY, HI FIX 5500
BARBY, HI FIX ..o FSWEEP, HI FIX o 5400
FBA00—MCA oo SWEEP, HI FIX, S BND ....oooiiiiiiiieciceeeneseeresreereseeresresnennes | eenreeeesneseenes

Airway Segment

Changeover Points

From ‘ To Distance ‘ From
§95.8003 VOR Federal Airway Changeover Point
V49 Is Amended To Modify Changeover Point
VULCAN, AL VORTAC ..ot eee e ‘ DECATUR, AL VOR/DME .......ccoocieeiieeeeee e ‘ 35 ‘ VULCAN.
V165 Is Amended To Delete Changeover Point
CLOVIS, CA VORTAC ...oiiiiiieeeeeeeee e ‘ MUSTANG, NV VORTAC ....coooiiiiiieeeeeeeee e ‘ 94 ‘ CLOVIS.
V209 Is Amended To Delete Changeover Point
SEMMES, AL VORTAC ..ot ‘ KEWANEE, MS VORTAC ....coooiiiieiieenieeeeeeee e ‘ 50 ‘ SEMMES.

[FR Doc. 2020-09422 Filed 5-15-20; 8:45 am]|
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE
Bureau of Industry and Security
15 CFR Part 744 and 762

[Docket No. 200512-0135]

RIN 0694—-AH97

Temporary General License: Extension
of Validity

AGENCY: Bureau of Industry and
Security, Commerce.

ACTION: Final rule.

SUMMARY: The U.S. Government has
decided to extend through August 13,
2020, the temporary general license to
Huawei Technologies Co., Ltd. (Huawei)
and one hundred and fourteen of its
non-U.S. affiliates on the Entity List. In
order to implement this decision, this
final rule revises the temporary general
license to remove the expiration date of
May 15, 2020, and substitutes the date
of August 13, 2020. In addition, BIS
sought public comments regarding
future extensions of the Huawei TGL (85

FR 14428, March 12, 2020) and is in the
process of reviewing those comments.
DATES: This rule is effective May 15,
2020, through August 13, 2020. The
expiration date of the final rule
published on February 18, 2020 (85 FR
8722), is extended until August 13,
2020.

FOR FURTHER INFORMATION CONTACT:
Director, Office of Exporter Services,
Bureau of Industry and Security,
Department of Commerce, Phone: (949)
660—0144 or (408) 998—8806 or email
your inquiry to: ECDOEXS@bis.doc.gov.
SUPPLEMENTARY INFORMATION:

Background

As published on May 22, 2019 (84 FR
23468), extended and amended through
a final rule published on August 21,
2019 (84 FR 43487), and as currently
extended through a final rule published
on March 12, 2020 (85 FR 14416), this
temporary general license authorizes
certain activities, including those
necessary for the continued operations
of existing networks and equipment as
well as the support of existing mobile
services, including cybersecurity
research critical to maintaining the
integrity and reliability of existing and
fully operational networks and
equipment. Exporters, reexporters, and

transferors are required to maintain
certifications and other records, to be
made available when requested by BIS,
regarding their use of the temporary
general license.

As published on May 22, 2019 (84 FR
22961), and as revised and clarified by
a final rule published on August 21,
2019 (84 FR 43493), any exports,
reexports, or in-country transfers of
items subject to the EAR to any of the
listed Huawei entities as of the effective
date they were added to the Entity List
continue to require a license, with the
exception of transactions explicitly
authorized by the temporary general
license and eligible for export, reexport,
or transfer (in-country) prior to May 16,
2019 without a license or under a
license exception. License applications
will continue to be reviewed under a
presumption of denial, as stated in the
Entity List entries for the listed Huawei
entities. No persons are relieved of other
obligations under the EAR, including
but not limited to licensing
requirements to the People’s Republic of
China (PRC or China) or other
destinations and the requirements of
part 744 of the EAR. The temporary
general license also does not authorize
any activities or transactions involving
Country Group E countries (i.e., Cuba,
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Iran, North Korea, Sudan, and Syria) or
foreign nationals.

Extension of Validity

At this time, the U.S. Government has
decided to extend the temporary general
license until August 13, 2020. In order
to implement this U.S. Government
decision, this final rule revises the
temporary general license to remove the
date of May 15, 2020 and substitutes the
date of August 13, 2020 in three places
in Supplement No. 7 to part 744: The
introductory text; paragraph (b)(1); and
paragraph (c).

Export Control Reform Act of 2018

On August 13, 2018, the President
signed into law the John S. McCain
National Defense Authorization Act for
Fiscal Year 2019, which included the
Export Control Reform Act of 2018
(ECRA) (50 U.S.C. 4801-4852). ECRA
provides the legal basis for BIS’s
principal authorities and serves as the
authority under which BIS issues this
rule. As set forth in Section 1768 of
ECRA, all delegations, rules,
regulations, orders, determinations,
licenses, or other forms of
administrative action that were made,
issued, conducted, or allowed to
become effective under the Export
Administration Act of 1979 (previously,
50 U.S.C. 4601 et seq.) (as in effect prior
to August 13, 2018 and as continued in
effect pursuant to the International
Emergency Economic Powers Act (50
U.S.C. 1701 et seq.)) or the Export
Administration Regulations, and were
in effect as of August 13, 2018, shall
continue in effect according to their
terms until modified, superseded, set
aside, or revoked under the authority of
ECRA.

Rulemaking Requirements

1. Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
has been determined to be not
significant for purposes of Executive
Order 12866. This rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

2. Notwithstanding any other
provision of law, no person is required

to respond to or be subject to a penalty
for failure to comply with a collection
of information, subject to the
requirements of the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.) (PRA), unless that collection of
information displays a currently valid
Office of Management and Budget
(OMB) Control Number. This regulation
involves collections previously
approved by OMB under control
number 0694-0088, Simplified Network
Application Processing System, which
includes, among other things, license
applications, and carries a burden
estimate of 42.5 minutes for a manual or
electronic submission. Total burden
hours associated with the PRA and
OMB control number 0694-0088 are not
expected to increase as a result of this
rule. You may send comments regarding
the collection of information associated
with this rule, including suggestions for
reducing the burden, to Jasmeet K.
Seehra, Office of Management and
Budget (OMB), by email to Jasmeet K._
Seehra@omb.eop.gov, or by fax to (202)
395-7285.

3. This rule does not contain policies
with federalism implications as that
term is defined in Executive Order
13132.

4. Pursuant to section 1762 of ECRA,
this action is exempt from the
Administrative Procedure Act (5 U.S.C.
553) requirements for notice of
proposed rulemaking, opportunity for
public participation, and delay in
effective date.

5. Because a notice of proposed
rulemaking and an opportunity for
public comment are not required to be
given for this rule by 5 U.S.C. 553, or
by any other law, the analytical
requirements of the Regulatory
Flexibility Act, 5 U.S.C. 601, et seq., are
not applicable. Accordingly, no
regulatory flexibility analysis is
required, and none has been prepared.

List of Subjects
15 CFR Part 744

Exports, Reporting and recordkeeping
requirements, Terrorism.

15 CFR Part 762

Administrative practice and
procedure, Business and industry,
Confidential business information,
Exports, Reporting and recordkeeping
requirements.

Accordingly, part 744 of the Export
Administration Regulations (15 CFR
parts 730 through 774) is amended as
follows:

PART 744—[AMENDED]

m 1. The authority citation for 15 CFR
part 744 continues to read as follows:

Authority: 50 U.S.C. 4801-4852; 50 U.S.C.
4601 et seq.; 50 U.S.C. 1701 et seq.; 22 U.S.C.
3201 et seq.; 42 U.S.C. 2139a; 22 U.S.C. 7201
et seq.; 22 U.S.C. 7210; E.O. 12058, 43 FR
20947, 3 CFR, 1978 Comp., p. 179; E.O.
12851, 58 FR 33181, 3 CFR, 1993 Comp., p.
608; E.O. 12938, 59 FR 59099, 3 CFR, 1994
Comp., p. 950; E.O. 13026, 61 FR 58767, 3
CFR, 1996 Comp., p. 228; E.O. 13099, 63 FR
45167, 3 CFR, 1998 Comp., p. 208; E.O.
13222, 66 FR 44025, 3 CFR, 2001 Comp., p-
783; E.O. 13224, 66 FR 49079, 3 CFR, 2001
Comp., p. 786; Notice of September 19, 2019,
83 FR 49633 (September 20, 2019); Notice of
November 12, 2019, 84 FR 61817 (November
13, 2019).

m 2. Supplement No. 7 to part 744 is
amended by revising the first sentence
of the introductory text, paragraph
(b)(1), and paragraph (c) introductory
text to read as follows:

Supplement No. 7 to Part 744—Temporary
General License

Notwithstanding the requirements and
other provisions of Supplement No. 4 to this
part, which became effective as to Huawei
Technologies Co., Ltd. (Huawei), Shenzhen,
Guangdong, China on May 16, 2019, and its
non-U.S. affiliates listed in Supplement No.
4 to this part on, as applicable, May 16, 2019
or August 19, 2019, the licensing and other
requirements in the EAR as of May 15, 2019,
are restored in part as of May 20, 2019, and
through August 13, 2020, pertaining to
exports, reexports, and transfers (in-country)
of items subject to the EAR to any of the
listed Huawei entities. * * *

* * * * *

(b] L

(1) This temporary general license is
effective from May 20, 2019, through August
13, 2020.

* * * * *

(c) Authorized transactions. This
temporary general license allows, from May
20, 2019, through August 13, 2020, the

following:
* * * * *

Richard E. Ashooh,

Assistant Secretary for Export
Administration.

[FR Doc. 2020-10614 Filed 5-15-20; 8:45 am]
BILLING CODE 3510-33-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Part 160
RIN 3038-AE91

Privacy of Consumer Financial
Information

AGENCY: Commodity Futures Trading
Commission.
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ACTION: Final rule.

SUMMARY: The Commodity Futures
Trading Commission (“CFTC” or
“Commission”’) is making a correction
to one of the Commission’s regulations
to restore text that was inadvertently
deleted in a 2011 amendment to that
regulation.

DATES: Effective June 17, 2020.

FOR FURTHER INFORMATION CONTACT:
Joshua Sterling, Director, (202) 418—
6056, jsterling@cftc.gov; Frank Fisanich,
Chief Counsel, (202) 418-5949,
ffisanich@cftc.gov; or Jacob Chachkin,
Special Counsel, (202) 418-5496,
jchachkin@cftc.gov, Division of Swap
Dealer and Intermediary Oversight,
Commodity Futures Trading
Commission, Three Lafayette Centre,
1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

Section 501 of Title V of the Gramm-
Leach-Bliley Act (“Title V') mandates
that certain agencies covered by Title V
establish appropriate standards for the
financial institutions subject to their
jurisdiction relating to administrative,
technical and physical safeguards—(1)
to insure the security and
confidentiality of customer records and
information; (2) to protect against any
anticipated threats or hazards to the
security or integrity of such records; and
(3) to protect against unauthorized
access to or use of such records or
information which could result in
substantial harm or inconvenience to
any customer.! The Commission and
entities subject to its jurisdiction were
originally excluded from Title V’s
coverage.2 However, section 124 of the
Commodity Futures Modernization Act
of 20003 amended the Commodity
Exchange Act (“CEA”) to add section
5g,* providing that futures commission
merchants (“FCMs”’), commodity
trading advisors (“CTAs”), commodity
pool operators (“CPOs”), and
introducing brokers (“IBs’’) 5 fall under
the requirements of Title V and
requiring the Commission to prescribe
regulations in furtherance of Title V.
Thus, in 2001, the Commission

1Section 501, Subtitle A, Title V, Public Law
106-102, 113 Stat. 1338 (1999), as codified at 15
U.S.C. 6801.

215 U.S.C. 6809(3)(B).

3 Section 124, Appendix E of Public Law 106—
554, 114 Stat. 2763 (2000).

47 U.S.C. 7b-2.

5For the definitions of these intermediary
categories, see section 1a of the CEA and § 1.3 of
the Commission’s regulations. 7 U.S.C. 1a and 17
CFR 1.3. Commission regulations referred to herein
are found at 17 CFR chapter L.

promulgated part 160 of its regulations
to establish standards relating to Title V,
and, specifically, § 160.30 in relation to
section 501’s mandate.®

Commission regulation 160.30
implements this mandate by requiring
every FCM, RFED, CTA, CPO, IB, MSP,
or SD that is subject to the jurisdiction
of the Commission (“Covered
Persons”) 7 to adopt policies and
procedures to address administrative,
technical and physical safeguards for
the protection of customer records and
information (the “General
Requirement”).8 In addition, mirroring
section 501 of the GLB Act, the 2001
Rulemaking further required (the
“Detailed Requirements”) that the
policies and procedures be reasonably
designed to: (i) Insure the security and
confidentiality of customer records and
information; (ii) protect against any
anticipated threats or hazards to the
security or integrity of customer records
and information; and (iii) protect against
unauthorized access to or use of
customer records or information that
could result in substantial harm or
inconvenience to any customer.®
However, when the 2011 Amendment
revised §160.30 to add SDs and MSPs
to the list of entities in § 160.30’s
introductory sentence (and, thus,
subject to it), the Detailed Requirements
were inadvertently deleted.10

6 Privacy of Customer Information, 66 FR 21235
(April 27, 2001) (“2001 Rulemaking”). The
Commission later modified its part 160 regulations
to apply them to retail foreign exchange dealers
(“RFEDs”), swap dealers (“SDs”), and major swap
participants (“MSPs”). Regulation of Off-Exchange
Retail Foreign Exchange Transactions and
Intermediaries, 75 FR 55409 (Sept. 10, 2010) for
RFEDs, and Privacy of Consumer Financial
Information; Conforming Amendments Under
Dodd-Frank Act, 76 FR 43874 (July 22, 2011) for
SDs and MSPs (2011 Amendment”). For the
definition of RFED, see §5.1(h). 17 CFR 5.1(h). For
the definitions of SD and MSP, see section 1a of the
CEA and § 1.3 of the Commission’s regulations. 7
U.S.C. 1aand 17 CFR 1.3.

717 CFR 160.30. Part 160 does not apply to
foreign (non-resident) FCMs, RFEDs, CTAs, CPOs,
IBs, MSPs, and SDs that are not registered with the
Commission. 17 CFR 160.1. Therefore, they are not
“Covered Persons” as defined in this release.

817 CFR 160.30.

9 See 2001 Rulemaking at 21250.

10 See 2011 Amendment at 43879. With respect to
§160.30, the preamble to the 2011 Amendment
only discusses amending the introductory sentence
of §160.30 to add SDs and MSPs to the list of CFTC
registrants that must comply with that regulation.
See id. at 43876. Further, the Commission notes that
the Detailed Requirements continued to be included
in Commission staff guidance on compliance with
§160.30 after the 2011 Amendment. See CFTC Staff
Advisory No. 14-21 (Feb. 26, 2014) (§160.30
Guidance”). In addition, the Commission notes that
restoring the Detailed Requirements will make
§ 160.30 more consistent with similar rules adopted
by the Securities and Exchange Commission
(““SEC”’) and the Federal Trade Commission
(“FTC”) under the GLB Act. See 17 CFR 248.30 and
16 CFR 314.3, respectively.

II. Proposal

On November 12, 2019, the
Commission published a Notice of
Proposed Rulemaking 11 to amend
§160.30 of the Commission’s
regulations (the “Proposal”).
Specifically, the Commission proposed
to restore the inadvertently deleted
Detailed Requirements in § 160.30. As
discussed above and in the Proposal, the
Detailed Requirements mirror the
requirements of section 501 of the GLB
Act, pursuant to which part 160 of the
Commission’s regulations was adopted.

The Commission requested comments
on the Proposal. The comment period
for the Proposal ended on December 12,
2019.

III. Summary of Comments and Final
Rule

The Commission received two
relevant comments on the Proposal,12
both of which were from individuals
and supportive of the Proposal. The
Commission did not receive any
comments on the Proposal from Covered
Persons.

The Commission is adopting this
Final Rule (“Final Rule”) as proposed.
Accordingly, the Commission is
adopting the amendments to
Commission regulation 160.30 as shown
in the rule text in this document and for
the reasons discussed in the Proposal
and reiterated above.

IV. Related Matters

A. Regulatory Flexibility Act

The Regulatory Flexibility Act 13
(“RFA”) requires federal agencies to
consider whether the rules they propose
will have a significant economic impact
on a substantial number of small entities
and, if so, to provide a regulatory
flexibility analysis regarding the
economic impact on those entities. In
the Proposal, the Commission certified
that the Proposal would not have a
significant economic impact on a
substantial number of small entities.
The Commission requested comments
with respect to the RFA and received no
such comments.

As discussed in the Proposal, this
Final Rule will restore the inadvertently
deleted Detailed Requirements in
§160.30. To the extent that the Final
Rule will impact Covered Persons that
may be small entities for purposes of the

11 Privacy of Consumer Financial Information, 84
FR 60963 (Nov. 12, 2019).

12 The Commission also received one comment
that was not relevant to the Proposal. All of the
comments are available at https://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=3047.

135 U.S.C. 601 et seq.


https://comments.cftc.gov/PublicComments/CommentList.aspx?id=3047
https://comments.cftc.gov/PublicComments/CommentList.aspx?id=3047
https://comments.cftc.gov/PublicComments/CommentList.aspx?id=3047
mailto:jsterling@cftc.gov
mailto:ffisanich@cftc.gov
mailto:jchachkin@cftc.gov

Federal Register/Vol.

85, No. 96 /Monday, May 18, 2020/Rules and Regulations

29613

RFA,14 the Commission considered
whether the Final Rule will have a
significant economic impact on such
Covered Persons.

In restoring the inadvertently deleted
Detailed Requirements the Final Rule
will simply set forth, consistent with the
§160.30 Guidance and the GLB Act,
what is necessary to satisfy the General
Requirement that already applies to
Covered Persons. Therefore, the
Commission believes that the Final Rule
will not have a significant economic
impact on a substantial number of small
entities, as defined in the RFA.

Accordingly, the Chairman, on behalf
of the Commission, hereby certifies
pursuant to 5 U.S.C. 605(b) that the
Final Rule will not have a significant
economic impact on a substantial
number of small entities.

B. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(“PRA”’) 15 imposes certain
requirements on Federal agencies,
including the Commission, in
connection with their conducting or
sponsoring any collection of
information, as defined by the PRA. The
Commission may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid
Office of Management and Budget
(“OMB”’) control number.

The Commission has previously
received a control number from OMB
that includes the collection of
information associated with the General
Requirement. The title for this
collection of information is ‘Privacy of
Consumer Financial Information, OMB
control number 3038-0055".16
Collection 3038-0055 is currently in
force with its control number having
been provided by OMB. Because in
restoring the inadvertently deleted
Detailed Requirements, the Final Rule
simply sets forth, consistent with the

14 The Commission has previously determined
that certain entities are not “small entities” for
purposes of the RFA. See, e.g., 47 FR 18618, 18619
(Apr. 30, 1982) (registered FCMs); 75 FR 55410,
55416 (Sept. 10, 2010) (RFEDs); 77 FR 2613, 2620
(Jan. 19, 2012) (SDs and MSPs). However, the
Commission has determined that CPOs exempt
pursuant to 17 CFR 4.13(a) are small entities. See
46 FR 26004 (May 8, 1981); 47 FR at 18619. The
definitions of IB and CTA are also broad enough to
potentially encompass “small entities.” See 48 FR
35248, 35276 (Aug. 3, 1983) (recognizing that the
IB definition “undoubtedly encompasses many
business enterprises of variable size”); 47 FR at
18620 (the category of CTAs is “too broad” for a
general determination regarding their small entity
status).

1544 U.S.C. 3501 et seq.

16 See OMB Control No. 3038-0055, http://
www.reginfo.gov/public/do/
PRAOMBHistory?ombControlNumber=3038-0055#
(last visited Jan. 6, 2020).

§160.30 Guidance and the GLB Act,
what is necessary to satisfy the General
Requirement that already applies to
Covered Persons, the Commission
believes that the Final Rule does not
impose any new recordkeeping or
information collection requirements, or
other collections of information that
require approval of OMB under the
PRA.

In the Proposal, the Commission
invited the public and other Federal
agencies to comment on any aspect of
the information collection requirements
discussed therein. The Commission did
not receive any such comments.

C. Cost-Benefit Considerations

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its actions before
promulgating a regulation under the
CEA. Section 15(a) further specifies that
the costs and benefits shall be evaluated
in light of the following five broad areas
of market and public concern: (1)
Protection of market participants and
the public; (2) efficiency,
competitiveness, and financial integrity
of futures markets; (3) price discovery;
(4) sound risk management practices;
and (5) other public interest
considerations. The Commission
considers the costs and benefits
resulting from its discretionary
determinations with respect to the
section 15(a) considerations.

As discussed above, in the Final Rule,
the Commission is restoring the
inadvertently deleted Detailed
Requirements in § 160.30. Below, the
Commission discusses the costs and
benefits of the Final Rule.1” The
baseline against which the costs and
benefits are considered is the current
status quo for Covered Persons with
respect to their obligation to satisfy the
General Requirement under § 160.30.18

17 The Commission endeavors to assess the
expected costs and benefits of its proposed rules in
quantitative terms where possible. Where
estimation or quantification is not feasible, the
Commission provides its discussion in qualitative
terms. Given a general lack of relevant data, the
Commission’s assessment is generally provided in
qualitative terms.

18 The Commission notes that the consideration of
costs and benefits below is based on the
understanding that the markets function
internationally, with many transactions involving
United States firms taking place across international
boundaries; with some Commission registrants
being organized outside of the United States; with
some leading industry members typically
conducting operations both within and outside the
United States; and with industry members
commonly following substantially similar business
practices wherever located. Where the Commission
does not specifically refer to matters of location, the
discussion of costs and benefits below refers to the
effects of this Final Rule on all activity subject to
the amended regulations, whether by virtue of the

The Commission recognizes that there
are inherent costs and benefits to
Covered Persons in providing
requirements for specific customer
privacy policies and procedures, which
Congress took into account in codifying
the GLB Act.

The inadvertent deletion of the
Detailed Requirements in § 160.30
affected entities that were required to
comply with the Detailed Requirements
prior to the 2011 Amendment as well as
the two types of entities (SDs and MSPs)
the rule was being revised to include.
Due to the inadvertent nature of the
deletion of the Detailed Requirements,
and that they applied prior to the 2011
Amendment, the Commission expects
the number of entities affected by the
Final Rule to be negligible, if any.
Consequently, the Commission believes
that the restoration of the Detailed
Requirements in § 160.30, consistent
with the § 160.30 Guidance and the GLB
Act, does not alter existing benefits and
costs. The Commission, however,
recognizes that this Final Rule may
benefit certain Covered Persons by,
consistent with the GLB Act, specifying
what types of policies and procedures
are necessary to satisfy the General
Requirement. In doing so, this Final
Rule may reduce any potential
confusion and allow Covered Persons to
design and maintain their policies and
procedures to focus on the specified
areas mandated by the GLB Act. In this
regard, this Final Rule may allow
Covered Persons to more efficiently
utilize their resources in developing
policies and procedures in compliance
with § 160.30. This Final Rule also will,
consistent with the GLB Act,9 result in
§ 160.30 being more similar to
regulations adopted by the SEC and FTC
pursuant to the GLB Act and to which
certain Covered Persons may be
subject.20

The Commission recognizes that, as a
result of this Final Rule, certain Covered
Persons may become subject to more
specific requirements under § 160.30
than they are currently. However, given
that the General Requirement currently
applies to Covered Persons, and the
§160.30 Guidance that remains in effect
takes into account the substance of the
Detailed Requirements, the Commission
believes that the burden of this Final
Rule on Covered Persons will not be
significant.

activity’s physical location in the United States or
by virtue of the activity’s connection with activities
in, or effect on, United States commerce under CEA
section 2(i), 7 U.S.C. 2(i). In particular, the
Commission notes that some Covered Persons are
located outside of the United States.

19 See 15 U.S.C. 6804(a)(2).

20 See n.10, supra.


http://www.reginfo.gov/public/do/PRAOMBHistory?ombControlNumber=3038-0055#
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1. Section 15(a) Considerations

In light of the foregoing, the CFTC has
evaluated the costs and benefits of this
Final Rule pursuant to the five
considerations identified in section
15(a) of the CEA as follows:

(1) Protection of Market Participants and
the Public

This Final Rule’s restoration of the
Detailed Requirements may protect
market participants and the public by
ensuring that the policies and
procedures required under § 160.30 are
reasonably designed to address the
specific areas mandated by Congress in
the GLB Act.

(2) Efficiency, Competitiveness, and
Financial Integrity of Markets

This Final Rule may reduce confusion
and allow Covered Persons to design
and maintain their policies and
procedures to focus on the specified
areas mandated by the GLB Act. This
may allow Covered Persons to more
efficiently utilize their resources in
developing policies and procedures in
compliance with § 160.30. In addition,
consistent with the GLB Act, this Final
Rule will further align the consumer
privacy regulations of the Commission,
FTC, and SEC, which may lower costs
for certain Covered Persons.

(3) Price Discovery

The Commission has not identified an
impact on price discovery as a result of
this Final Rule.

(4) Sound Risk Management

The Commission has not identified an
impact on sound risk management as a
result of this Final Rule.

(5) Other Public Interest Considerations

Consistent with the GLB Act, this
Final Rule will further align the
consumer privacy regulations of the
Commission, FTC, and SEC.

2. Comments on Cost-Benefit
Considerations

The Commission invited public
comment on its cost-benefit
considerations in the Proposal,
including the Section 15(a) factors
described above. The Commission
received no such comments.

D. Antitrust Considerations

Section 15(b) of the CEA 21 requires
the Commission to take into
consideration the public interest to be
protected by the antitrust laws and
endeavor to take the least
anticompetitive means of achieving the

217 U.S.C. 19(b).

objectives of the CEA, as well as the
policies and purposes of the CEA, in
issuing any order or adopting any
Commission rule or regulation
(including any exemption under section
4(c) or 4c(b)), or in requiring or
approving any bylaw, rule, or regulation
of a contract market or registered futures
association established pursuant to
section 17 of the CEA.

The Commission believes that the
public interest to be protected by the
antitrust laws is generally to protect
competition. The Commission requested
and did not receive any comments on
whether the Proposal implicated any
other specific public interest to be
protected by the antitrust laws.

The Commission has considered this
Final Rule to determine whether it is
anticompetitive and has identified no
anticompetitive effects. The
Commission requested and did not
receive any comments on whether the
Proposal was anticompetitive and, if it
is, what the anticompetitive effects are.

Because the Commission has
determined that this Final Rule is not
anticompetitive and has no
anticompetitive effects and received no
comments on its determination, the
Commission has not identified any less
anticompetitive means of achieving the
purposes of the CEA.

List of Subjects in 17 CFR Part 160

Brokers, Consumer protection,
Privacy, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, the Commodity Futures
Trading Commission amends 17 CFR
part 160 as follows:

PART 160—PRIVACY OF CONSUMER
FINANCIAL INFORMATION UNDER
TITLE V OF THE GRAMM-LEACH-
BLILEY ACT

m 1. The authority citation for part 160
continues to read as follows:

Authority: 7 U.S.C. 7b-2 and 12a(5); 15
U.S.C 6801, et seq., and sec. 1093, Pub. L.
111-203, 124 Stat. 1376.

m 2. Revise § 160.30 to read as follows:

§160.30 Procedures to safeguard
customer records and information.

Every futures commission merchant,
retail foreign exchange dealer,
commodity trading advisor, commodity
pool operator, introducing broker, major
swap participant, and swap dealer
subject to the jurisdiction of the
Commission must adopt policies and
procedures that address administrative,
technical and physical safeguards for
the protection of customer records and
information. These policies and

procedures must be reasonably designed
to:

(a) Insure the security and
confidentiality of customer records and
information;

(b) Protect against any anticipated
threats or hazards to the security or
integrity of customer records and
information; and

(c) Protect against unauthorized
access to or use of customer records or
information that could result in
substantial harm or inconvenience to
any customer.

Issued in Washington, DC, on April 17,
2020, by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

Appendix to Privacy of Consumer
Financial Information—Commission
Voting Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020-08552 Filed 5-15-20; 8:45 am]
BILLING CODE 6351-01-P

SECURITIES AND EXCHANGE
COMMISSION

17 CFR Parts 200, 230, 232, 239, 240,
270, and 274

[Release Nos. 33—-10765; 34-88358; IC—
33814; File No. S7-23-18]

RIN 3235-AK60

Updated Disclosure Requirements and
Summary Prospectus for Variable
Annuity and Variable Life Insurance
Contracts

Correction

In rule document 2020-05526,
beginning on page 26954 in the issue of
Friday, May 1, 2020, make the following
correction:

§274.11 [Corrected]

m On page 26256, in § 274.11, after the
photo material, insert the following
amendatory instructions:
m 48. Effective January 1, 2022, Form N—
4 (referenced in §§239.17b and 274.11c)
is further amended by removing
paragraph (a)(9) of Item 1.
m 49. Revise Form N-6 (referenced in
§§239.17c and 274.11d) to read as
follows:

Note: The text of Form N-6 will not appear
in the Code of Federal Regulations.
[FR Doc. C2-2020-05526 Filed 5-15-20; 8:45 am]
BILLING CODE 1301-00-D
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DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket Number: 200507-0129]
RIN 0625-AB19

Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-
19; Extension of Effective Period

AGENCY: Enforcement and Compliance,
International Trade Administration,
Commerce.

ACTION: Temporary final rule; extension
of effective period.

SUMMARY: In March, the Department of
Commerce (Commerce) implemented
temporary modifications to its service
regulations to enable non-U.S.
Government personnel responsible for
serving documents in the Enforcement &
Compliance’s (E&C) antidumping and
countervailing duty (AD/CVD) cases to
work remotely. Through this extension
notice, Commerce extends the duration
of these temporary modifications.
Accordingly, the temporary
modifications will be effective through
July 17, 2020, unless extended.

DATES: The expiration date of the
temporary final rule published on
March 26, 2020 (85 FR 17006), is
extended through 17:00 hours EST, July
17, 2020.

FOR FURTHER INFORMATION CONTACT:
Evangeline D. Keenan, Director, APO/
Dockets Unit, at 202—482-3354.
SUPPLEMENTARY INFORMATION:

Background

On March 26, 2020, E&C published a
temporary final rule in the Federal
Register, temporarily modifying certain
requirements for serving documents
containing business proprietary
information in AD/CVD proceedings
administered by E&C until May 19,
2020, unless extended. Temporary Rule
Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR
17006 (March 26, 2020) (Temporary
Final Rule). The temporary
modifications were implemented to
facilitate the effectuation of service
through electronic means, with the goal
of promoting public health and slowing
the spread of COVID-19 while at the
same time permitting the continued
administration of AD/CVD proceedings.
E&C explained that the service
requirements in its regulations are often
effectuated by hand delivery or by U.S.
mail delivery of hard copy documents,
which frequently takes place in an office
setting. In turn, this could pose a risk to

the personnel tasked with serving or
accepting service by hand or mail, as
well as those around them. Based on
these circumstances, E&C announced
that it would temporarily deem service
of submissions containing business
proprietary information (BPI) to be
effectuated when the BPI submissions
are filed by parties in ACCESS, with
certain exceptions. The aforementioned
circumstances are still present.
Therefore, with the continued goal of
promoting public health and slowing
the spread of COVID-19 while at the
same time permitting the continued
administration of AD/CVD proceedings,
E&C is extending the date through
which the modified service
requirements in the Temporary Final
Rule will be in effect.

Extension

The modified service requirements
announced in the Temporary Final Rule
will remain in effect through 17:00 EST,
July 17, 2020, unless extended.

Classification

Administrative Procedure Act

The provisions of the Administrative
Procedure Act (5 U.S.C. 553) requiring
notice of proposed rulemaking and the
opportunity for public participation are
waived for good cause because they
would be impracticable and contrary to
the public interest. (See 5 U.S.C.
553(b)(B)). Interested parties
participating in E&C’s AD/CVD
proceedings are generally required to
serve other interested parties with
documents they submit to E&C. If notice
and comment were to be allowed,
parties submitting documents
containing BPI information to E&C
likely either would be unable to serve
other parties in the manners prescribed
in E&C’s regulations, or potentially
would put their health and safety at risk
in doing so. COVID-19 was unexpected
and this circumstance could not have
been foreseen; therefore E&C could not
have prepared ahead of time for this set
of circumstances. The provision of the
Administrative Procedure Act otherwise
requiring a 30-day delay in effectiveness
is also waived for those same reasons,
which constitute good cause. (5 U.S.C.
553(d)(3)).

Executive Order 12866

The Office of Management and Budget
(OMB) has determined that this
temporary rule is not significant for
purposes of Executive Order 12866.

Executive Order 13771

This temporary rule is not expected to
be subject to the requirements of
Executive Order 13771 because this

temporary rule is not significant for
purposes of Executive Order 12866.

Paperwork Reduction Act

This temporary rule contains no new
collection of information subject to the
Paperwork Reduction Act, 44 U.S.C.
chapter 35.

Executive Order 13132

This temporary rule does not contain
policies with federalism implications as
that term is defined in section 1(a) of
Executive Order 13132, dated August 4,
1999 (64 FR 43255 (August 10, 1999)).

Regulatory Flexibility Act

The analytical requirements of the
Regulatory Flexibility Act (5 U.S.C 601
et seq.) are not applicable because no
general notice of proposed rulemaking
was required for this action.
Accordingly, no regulatory flexibility
analysis is required, and none has been
prepared.

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

Dated: May 7, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-10238 Filed 5-15-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2017-0448]
RIN 1625-AA87

Security Zone; Potomac River,
Montgomery County, MD

AGENCY: Coast Guard, DHS.
ACTION: Final rule.

SUMMARY: The Coast Guard is finalizing
regulations for a security zone for
certain waters of the Potomac River to
prevent waterside threats and incidents
while persons protected by the United
States Secret Service (USSS) are at the
Trump National Golf Club at Potomac
Falls, VA. This regulation prohibits
vessels and people from entering the
security zone unless specifically exempt
under the provisions in this rule or
granted specific permission from the
COTP Maryland-National Capital
Region or a designated representative.
This regulation also governs activities of
vessels and persons already in the
security zone when it is activated.
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DATES: This rule is effective June 17,
2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2017—
0448 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Mr. Ronald L. Houck, at Sector
Maryland-National Capital Region
Waterways Management Division, U.S.
Coast Guard; telephone 410-576-2674,
email Ronald.L.Houck@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

BNM Broadcast Notice to Mariners

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security

FR Federal Register

MD-DNR Maryland Department of Natural
Resources

NPRM Notice of proposed rulemaking

§ Section

U.S.C. United States Code

USSS United States Secret Service

II. Basis and Purpose, and Regulatory
History

The United States Coast Guard is
finalizing regulations for a security zone
that encompasses certain waters of the
Potomac River next to the Trump
National Golf Club at Potomac Falls,
VA. The Coast Guard published an
interim rule, “Security Zone; Potomac
River, Montgomery County, MD” on
July 10, 2017 (82 FR 31719). In
accordance with 5 U.S.C. 553(b)(B), the
rule was made immediately effective.
Although immediately effective, the
Coast Guard provided the public with a
30-day post-effective comment period.
After reviewing the public input, the
Coast Guard published a second interim
rule, “Security Zone; Potomac River,
Montgomery County, MD”” on March 21,
2019 (84 FR 10420), which responded to
comments received and made
modifications to the rule. In accordance
with 5 U.S.C. 553(b)(B), the March 2019
interim rule was made immediately
effective, but the Coast Guard provided
the public with a 90-day post-effective
comment period on the modified rule.
During the comment period on the
March 2019 interim rule, which ended
June 19, 2019, we received six
comments.

III. Legal Authority and Need for Rule

Under the Ports and Waterways Safety
Act, the Coast Guard has authority to
establish water or waterfront safety

zones, or other measures, for limited,
controlled, or conditional access and
activity when necessary for the
protection of any vessel, structure,
waters, or shore area, 46 U.S.C.
70011(b)(3). This rule safeguards the
lives of persons protected by the Secret
Service, and of the general public, by
enhancing the safety and security of
navigable waters of the United States
during heightened security events at the
Trump National Golf Club at Potomac
Falls, Virginia. The Coast Guard will
activate the security zone when
requested by the USSS for the
protection of USSS protectees when
they are at the Trump National Golf
Club. The USSS provides protection to
individuals either pursuant to 18 U.S.C.
3056 or pursuant to a Presidential
memorandum. The Coast Guard is
issuing this rule under authority in 46
U.S.C. 70034, as delegated by
Department of Homeland Security
Delegation no. 0170.1, section II,
paragraph 70, from the Secretary of DHS
to the Commandant of the U.S. Coast
Guard, and further redelegated by 33
CFR 1.05-1, 6.04—1, 6.04—6, and 160.5
to the Captains of the Port.

III. Discussion of Comments

As noted above, we received six
submissions in response to our second
interim rule, published March 21, 2019.
The comments are available for public
inspection at www.regulations.gov
under docket USCG-2017-0448.

The comments raised a total of nine
questions or concerns that we address
below.

1. Can the Coast Guard clarify that
transits that occur from Violette’s Lock
to Seneca Falls and the George
Washington Canal do not occur within
the security zone, and therefore, are not
subject to the security zone
requirements in the 2019 IFR?

Persons and vessels transiting from
Violett’s Lock to Seneca Falls and the
George Washington Canal are outside
the security zone and are not subject to
the transit restrictions imposed by the
security zone at any time, including
when the security zone is being
enforced. The March 2019 interim rule
incorrectly indicated in a comment
response that these waterway users
would need to transit through the
security zone. The regulatory text itself
was correct; the error was in the
preamble language.

2. Could the Coast Guard create a 50-
yard restricted area on the Virginia side
for slow-moving waterway traffic?

The Coast Guard established the
security zone at the request of, and in
coordination with, the USSS. The
design of the security zone is needed to

support security measures required
during heightened security events at the
Trump National Golf Club while USSS
protectees are present. As discussed in
the March 2019 rule, the Coast guard
manages waterborne security risk by
maintaining positive control of entry
into the zone and keeping a minimum
stand-off distance from the Virginia
shoreline for all vessels. A corridor on
the Virginia side would not allow this
positive control of the area being
protected.

3. The rule is burdensome to older,
slower recreational paddlers, and may
discourage them from using the
waterway.

The COTP will provide sufficient
notice of the security zone’s activation
and enforcement period for persons to
schedule, coordinate and adjust their
transit schedules. If paddlers are on the
water within the zone when activated,
the Coast Guard will allow these
paddlers adequate time to proceed
safely out of the zone at a reasonable
rate of speed. But, no paddlers will be
allowed to loiter within the zone.

4. Can the transit zone be located
outside of the security zone?

The Coast Guard, with USSS, has
determined that given the width of the
waterway at this location, the width of
the security zone, from shore to shore,
is required at the request of the USSS.
When the security zone is activated, a
transit lane will be provided along the
Maryland shoreline that will allow river
traffic to transit after permission is
granted by the COTP Maryland-National
Capital Region or a designated
representative in consultation with the
USSSs.

5. What does getting permission from
the COTP entail?

Persons and vessel operators
intending to enter or transit the security
zone (including the transit lane) while
the zone is being enforced must obtain
authorization from the COTP or
designated representative. To obtain
authorization, persons and vessel
operators must contact the COTP or
designated representative by phone at
410-576-2675, on marine band radio
VHF-FM channel 16 (156.8 MHz), or by
visually or verbally hailing the on-scene
law enforcement vessel enforcing the
zone. Access to the security zone during
enforcement will be determined by the
COTP or designated representative on a
case-by-case basis. The Coast Guard
does not issue authorizations to enter
the zone in the form of permits. The
Coast Guard does not provide
authorization to enter the security zone
in advance.

6. Will the Government continue to
consider how this particular security
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zone (and future zones) impact the First
Amendment rights of citizens?

As stated in our March 2019 interim
final rule, the Coast Guard agrees that
First Amendment considerations must
be evaluated during the rulemaking
process for actions taken by the Coast
Guard. The Coast Guard believes that
this zone is narrowly tailored and
minimizes intrusion into the rights of
protestors while providing necessary
security measures for persons protected
by the USSS. As stated in the “Protest
Activities” section of the Regulatory
Analysis portion of both the July 2017
interim final rule, the March 2019
interim final rule, and this current
action, the Coast Guard respects the
First Amendment rights of protestors.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels. The Coast
Guard’s authority is limited to actions
within our jurisdiction.

7. Enforcement personnel should be
appropriately and continuously trained
on the security zone’s boundaries and
regulations.

To ensure proper application of the
regulation, the Coast Guard holds pre-
mission briefings prior to each
activation of the zone that discuss the
regulation, including visual landmarks
demarcating the zone’s boundaries that
personnel should use when enforcing
the zone. In addition to the pre-mission
briefing, enforcement personnel are
provided a written informational
bulletin prior to each activation. The
Coast Guard will continue to coordinate
enforcement efforts with the other
government agencies assisting with
enforcement.

8. Notice should be posted on federal
land at Violette’s Lock, Riley’s Lock and
at Algonkian Park when the security
zone is in effect, with the estimated time
that security zone enforcement will end,
and a reminder of the phone number to
which the public can call to check the
enforcement status.

As stated in the March 2019 interim
rule, for security and logistical reasons
the Coast Guard can only provide
minimal advance notice of activation.
The COTP Maryland-National Capital
Region will notify waterway users and
the boating community of activation of
the security zone via Broadcast Notice
to Mariners (BNM), an information
release at the website:
www.news.uscg.mil/Baltimore/ and by a
recorded message at telephone number
(410) 576—2675. As the commenter
stated in their comment, during recent

activations of the security zone, law
enforcement personnel have been
assigned to the boat ramp at Riley’s
Lock to inform members of the public
that the security zone is in effect. But,
it is not feasible to have law
enforcement officials present at all
launch sites each time the security zone
is activated.

9. Will there be additional regulations
put into place by Government agencies
that further restrict the public’s use of
land or water in an effort to support the
vacation and recreation activities of
high-level government officials.

The Coast Guard’s authority is limited
to actions within our jurisdiction. The
USSS is tasked with providing the
highest level of security for certain
individuals, and has requested the Coast
Guard’s assistance in this location. The
need for and level of security does not
change based on the activities of
protected individuals. In the March
2019 interim rule, and affirmed in this
final rule, the Coast Guard shortened the
size of the security zone and added the
transit lane along the Maryland shore to
provide an opportunity for the public to
enjoy the river while persons protected
by the USSS participate safely in their
chosen activities.

IV. Discussion of the Rule

The Coast Guard is adopting the text
of the rule from the March 2019 IR with
one change. The Coast Guard is
amending the text of the rule to reflect
that the USSS provides protection to
individuals pursuant to a Presidential
memorandum in addition to those
persons listed at 18 U.S.C. 3056. This
rule affirms the security zone to include
all navigable waters of the Potomac
River, from shoreline to shoreline,
within an area bounded on the west by
a line connecting the following points:
latitude 39°03’44.7” N, longitude
077°21’47” W, thence north to latitude
39°04’03” N, longitude 077°21°47” W,
and bounded on the east by a line
connecting the following points:
latitude 39°04’04” N, longitude
077°19’58” W, thence south to latitude
39°03’41.35” N, longitude 077°20°05.30”
W. This rule provides an area within the
security zone along the Maryland
shoreline, designated the ‘“Transit lane,’
including a definition and the
restrictions that apply within the lane to
waterway users. However, permission
for waterways users to operate within
this lane will be determined by the
COTP, or designated representative. The
public can learn the status of the
security zone via an information release
for the public via website
www.news.uscg.mil/Baltimore/ and a

s

recorded message at telephone number
(410) 576—2675.

Entry into the security zone is
prohibited while the zone is in force,
unless public use of the transit lane is
specifically authorized by the COTP
Maryland-National Capital Region or a
designated representative. Except for
public vessels, this rule will require all
vessels in the designated security zone
to immediately depart the security zone.
Federal, State, and local agencies may
assist the Coast Guard in the
enforcement of this rule. The duration
of the zone is intended to ensure the
security of persons protected by the
USSS while at Trump National Golf
Club. The COTP Maryland-National
Capital Region will notify waterway
users and the boating community of the
security zone, via BNM, an information
release at the website:
www.news.uscg.mil/Baltimore/ and a
recorded message at telephone number
(410) 576-2675.

V. Regulatory Analyses

The Coast Guard developed this rule
after considering numerous statutes and
Executive orders related to rulemaking.
The Coast Guard summarizes its
analyses based on a number of these
statutes and Executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563 1
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 2 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a ‘‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the following reasons: (1)
The public may move through the area
along the Maryland shoreline using the
dedicated transit lane during the
enforcement of the security zone with
permission from the COTP or COTP’s
designated representative, (2) the
security zone will be enforced only as
required by the USSS and for only the
period of time necessary, and (3) the

1 https://www.federalregister.gov/documents/
2011/01/21/2011-1385/improving-regulation-and-
regulatory-review.

2 https://www.federalregister.gov/documents/
2017/02/03/2017-02451/reducing-regulation-and-
controlling-regulatory-costs.
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COTP Maryland-National Capital
Region will notify waterway users and
the boating community of the security
zone via BNM, an information release at
the website: www.news.uscg.mil/
Baltimore/ and a recorded message at
telephone number (410) 576—2675.

A regulatory evaluation and
Regulatory Flexibility Analysis follows
and provides an evaluation of the
economic impacts associated with this
rule. In this final rule, the Coast Guard
affirms the revisions to the security zone
which were made in the 2019 interim
rule. This final rule also affirms the

geographic boundaries for the security
zone which were published in the
interim final rule of March 21, 2019.
These boundaries reflect changes from
the boundaries in the interim final rule
of July 10, 2017. The following table
provides a summary of the rule’s costs
and qualitative benefits.

TABLE 1—SUMMARY OF THE RULE’S IMPACTS

Category

Summary

Potentially Affected Population

ests.
Costs
Unquantified Benefits

Operators of summer camps; operators of kayak and watercraft instruction schools; recreational boaters in-
cluding kayakers, water ski users, stand up paddle boarders (SUPs); fishermen; waterfowl hunters; non-
profit organizations; exercisers, owners of residences near the area, political protesters as well as fed-
eral agencies such as the Coast Guard and the USSS The rule also may indirectly impact some federal
agencies. State 3 and local law enforcement and recreational/park authorities in the area may have inter-

Does not impose additional direct costs on the public or to the Coast Guard.
* Reinforces an established Security Zone.
* Helps secure area to meet objectives of the USSS.

Affected Population

The Coast Guard does not collect data
on the vessels and individuals that use
this area of the Potomac River. Based on
comments to the Coast Guard’s original
interim final rule (dated July 10, 2017),
the Coast Guard estimates that this rule
affects recreational boaters including
kayakers, personal water craft (PWCs)
operators,* and stand up paddle
boarders (SUPs); persons using the area
for exercise activities; fishermen;
commercial vessel operators; and
political protesters. This final rule
impacts the Coast Guard and the U.S.
Secret Service (USSS) directly. No
governmental jurisdictions at the State,
Tribal or municipal level will be
impacted directly by this final rule.

Exact numbers are not available, but
the Coast Guard estimates the total size
of the population affected by this final
rule to be in the hundreds. The Coast
Guard attempted to collect further data
by using the U.S. Geological Survey’s
satellite technology. The technology was
not detailed enough to do a count of
individuals such as swimmers or inner
tube users. Likewise, the technology
was not precise enough to tally vessels
as small as a kayak or SUP. The
comments suggested the number these
vessels ranged from ““a dozen” to
“thousands.” The most often cited of
these estimates was “hundreds.” We
received no comments on affected

3 The Potomac River falls in the State of
Maryland. Maryland law enforcement personnel
and vessels (http://dnr.maryland.gov/nrp/Pages/
default.aspx) of the Maryland Natural Resources
Police (MNRP) have participated in past security
zone enforcements. A CG officer will deploy on a
MNRP boat during an enforcement.

4Predominately this includes jet ski users.

population in response to the March 21,
2019, interim final rule.

The Coast Guard also sought an
estimate from its personnel who manage
enforcement of the security zone. The
Coast Guard does not normally collect
data on the number of vessels and
individuals that use this area. Onsite
personnel estimated up to six
recreational vessels and up to 25
kayakers transiting during the typical
enforcement of the security zone.

Costs

This final rule affirms the existing
security zone established by the March
2019 interim rule (84 FR 10420, March
21, 2019). The security zone covers
waters of the Potomac River next to
Trump National Golf Club at Potomac
Falls, VA, and prevents waterside
threats and incidents while persons
protected by the USSS are at the club.
It continues to prohibit vessels and
people from entering the security zone
unless specifically exempt under the
provisions in this rule or granted
specific permission from the COTP
Maryland-National Capital Region or
designated representative. This final
rule also governs activities of vessels
and persons already in the security zone
when activated. This rule will not
require any entity to take action beyond
what was already required under the
2019 interim final rule. As a result, this
final rule does not impose additional
direct costs on the public or to the Coast
Guard. A description of the rule’s
provisions follows.

Section 165.557(a) establishes the
definitions. These definitions do not
add direct cost to the public or
Government. The definition of “vessel”
establishes the applicability of these
regulations to a multitude of watercraft

including but not limited to kayaks,
stand up paddleboards (SUPs) and inner
tubes. Therefore, the rule will apply to
users of these types of vessels.

Section 165.557(b) describes where
the security zone is located. Actions that
are necessitated when a security zone is
declared are specified in existing
regulations. Under 33 CFR 165.7(a),
when the establishment of these limited
access areas occurs, notification may be
made by marine broadcasts, local notice
to mariners, local news media,
distribution in leaflet form, and on-
scene oral notice, as well as publication
in the Federal Register. Entering or
remaining in the security zone is
prohibited unless authorized by the
COTP or a designated representative in
consultation with the USSS when the
security zone is being enforced. Section
165.557(d) requires that the COTP
provide notice of enforcement of the
security zone by Broadcast Notice to
Mariners, information release at the
website, and pre-recorded message at
telephone number, as well as on-scene
notice.

The Coast Guard received a comment
during the March 21, 2019, interim final
rule’s comment period on training. A
commenter > requested USCG conduct
training for personnel. The Coast Guard
conducts pre-mission briefings prior to
each activation of the zone. In addition
to the pre-mission briefing, enforcement
personnel are provided a written
informational bulletin prior to each
activation.® The pre-mission briefings

5 https://www.regulations.gov/document?
D=USCG-2017-0448-0645.

6 This paperwork task is exempt from the
requirements of the Paperwork Reduction Act of
1995 (44 U.S.C. 3501-3520) because the material is
produced by Federal personnel and distributed to
Federal personnel.


https://www.regulations.gov/document?D=USCG-2017-0448-0645
https://www.regulations.gov/document?D=USCG-2017-0448-0645
http://dnr.maryland.gov/nrp/Pages/default.aspx
http://dnr.maryland.gov/nrp/Pages/default.aspx
http://www.news.uscg.mil/Baltimore/
http://www.news.uscg.mil/Baltimore/
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are conducted by a Coast Guard officer
(O-3) and are attended by Coast Guard
personnel ranking from E—4 to O-3, and
may also be attended voluntarily by
local law enforcement and USSS
personnel. This pre-mission briefing
may occur as part of other briefing tasks.

The final rule may result in indirect
costs to the public in the form of
opportunity costs for lost leisure time to
access to the restricted area of the
Potomac River. Onsite Coast Guard
personnel have reported that no queue
of recreational or commercial vessels
has occurred with previous enactments
of the security zone. For this reason, the
Coast Guard has not computed a cost of
the final rule for this issue.

With regard to the other effects of the
final rule’s provisions, the final rule
does result in actions being taken by the
Coast Guard and USSS directly, but it
does not result in any new costs or
burdens. The impact that this final rule
will have on these two Federal agencies
is considered part of their mission and
responsibility, and thus part of their
current responsibilities to the public
and other Federal entities.

Benefits

This security zone is necessary to
prevent waterside threats and incidents
for events held at Trump National Golf
Clubhouse when persons protected by
the USSS are at the club.

No comments on the benefits of the
rulemaking were received in response to
the March 21, 2019, interim final rule.

Regulatory Alternatives Considered

The Coast Guard considered whether
any alternative could accomplish the
stated objectives and minimize any
significant economic impact on small
entities. In developing this final rule,
the Coast Guard considered the
following alternatives:

(1) Issue a rule that would not require
any vessel to get permission from the
Coast Guard prior to entering the transit
lane, with or without changes to the
zone’s boundaries described in the July
10, 2017, interim final rule.

(2) Issue a rule that would not require
human-powered vessels to get
permission from the Coast Guard prior
to entering the transit lane, with or
without changes to the zone’s
boundaries described in the July 10,
2017, interim final rule.

(3) Return boundaries to the July 10,
2017, interim final rule.

Alternative 1: Issue a rule that would
not require any vessel to get permission
from the Coast Guard prior to entering
the transit lane, with or without changes
to the zone’s boundaries described in
the July 10, 2017, interim final rule.

The Coast Guard considered issuing a
rulemaking that did not require any
vessel to obtain permission from the
COTP or the designated representative
prior to entering the transit lane. But,
the Coast Guard rejected this option
because this approach would
undermine the security measures this
rule intends to provide. This option
would have allowed persons with
harmful intent immediate access to the
Trump National Golf Club shoreline
while USSS protectees were present.
Instead, the Coast Guard chose to
continue to allow vessels to use the
transit lane as conditions permit and
with approval from the COTP or
designated representative. This helps
the Coast Guard manage waterborne
security risk by maintaining positive
control of entry into the zone and
keeping a minimum stand-off distance
from the Virginia shoreline for all
vessels.

Alternative 2: Issue a rule that would
not require human-powered vessels to
get permission from the Coast Guard
prior to entering the transit lane, with or
without changes to the zone’s
boundaries described in the July 10,
2017, interim final rule.

The Coast Guard considered
amending the security zone to require
only powered vessels to get permission
from the COTP or the designated
representative prior to entering the
transit lane. Under this option, human-
powered vessels such as kayaks, canoes,
and paddleboards would not need
permission from the COTP or
designated representative before
entering the transit lane. We rejected
this option because this approach would
have undermined the security measures
this final rule intends to provide. An
exemption for paddle craft would allow
persons with harmful intent immediate
access to the Trump National Golf Club
shoreline while USSS protectees were
present. Instead, the Coast Guard will
continue maintaining a shoreline-to-
shoreline security zone activated when
USSS protectees are present and will
continue to allow vessels to use the
transit lane as conditions permit. This
helps the Coast Guard manage
waterborne security risk by maintaining
positive control of entry into the zone
and keeping a minimum stand-off
distance from the Virginia shoreline for
all vessels.

Alternative 3: Return boundaries to
the July 10, 2017, interim final rule.

The Coast Guard considered issuing a
rule which would have used the
boundaries as promulgated in the
interim final rule of July 10, 2017. The
boundaries of the 2017 interim final rule
are wider than the boundaries of the

2019 interim final rule and this final
rule. This alternative would have
excluded a provision which was favored
by the public7 and is part of the
preferred alternative (i.e., the 2019 IFR
and this final rule). The alternative
would have restricted a larger area of
the river and would have had a greater
impact on the public. This alternative
would not provide any increased
security over the preferred alternative
adopted in this final rule. For these
reasons, the Coast Guard chose to adopt
the less restrictive 2019 interim final
rule.

The preferred alternative (this final
rule) affirms the establishment of a
security zone with a transit lane to
accommodate the public, in the same
configuration that was established by
the 2019 interim rule. This final rule
also affirms the communication
methods the Coast Guard will use to
inform the public about the rule’s
enforcement.

B. Impact on Small Entities

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, we considered
whether this final rule will have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of fewer than 50,000
people.

As described in the “Regulatory
Planning and Review” section, the Coast
Guard expects this final rule to result no
direct costs to any entities, including
small entities. There are potential
indirect costs for some entities. The
affected population for the indirect costs
consists of private individuals who own
recreational vessels or who engage in
recreational activities in this area of the
Potomac River, commercial entities and
nonprofits which have activities or
operate vessels in this area of the
Potomac and governmental entities.

Although some owners or operators of
vessels intending to transit the security
zone may be small entities, for the
reasons stated in Section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator. No governmental

7 Commenters (USCG—-2017-0448-0059, USCG—
2017-0448-0038, USCG-2017-0448-0008, USCG—
2017-0448-0067, USCG-2017-0448—-0050, USCG—
2017-0448-0144, USCG-2017-0448-0099, USCG—
2017-0448-0104, USCG-2017-0448-0172, USCG—
2017-0448-0183) supported a transit lane; albeit it
may have not been referred to as such in their
comments.
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jurisdictions at the State, Tribal or
municipal level will be impacted
directly by this final rule. Thus, the
compliance with this final rule does not
represent a significant economic impact
on small entities.

The Coast Guard received no
comments on its small entities analysis
in the March 21, 2019, interim final
rule.

The Coast Guard received no
comments from the Small Business
Administration on this rulemaking. The
Coast Guard certifies under 5 U.S.C.
605(b) that this final rule will not have
a significant economic impact on a
substantial number of small entities.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Tribal Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have Tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Tribal
governments, on the relationship
between the Federal Government and
Tribal governments, or on the
distribution of power and
responsibilities between the Federal
Government and Tribal governments. If
you believe this rule has implications
for federalism or Tribal relationships,
please contact the person listed in the
FOR FURTHER INFORMATION CONTACT
section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,

we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

The Coast Guard has analyzed this
rule under Department of Homeland
Security Directive 023-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969(42 U.S.C. 4321-4370f), and
has determined that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a
security zone that prohibits entry on
specified waters of the Potomac River
during frequently occurring heightened
security events. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is
available in the docket where indicated
under ADDRESSES.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons stated in the
preamble, the Coast Guard amends 33
U.S.C. part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Revise § 165.557 to read as follows:

§165.557 Security Zone; Potomac River,
Montgomery County, MD.

(a) Definitions. As used in this
section:

Captain of the Port (COTP) means the
Commander, U.S. Coast Guard Sector
Maryland-National Capital Region or

any Coast Guard commissioned, warrant
or petty officer who has been authorized
by the Captain of the Port to act on his
or her behalf.

Designated representative means a
Coast Guard commissioned, warrant, or
petty officer who has been authorized
by the Captain of the Port to enforce the
security zone described in paragraph
(b)(1) of this section.

Public vessel has the same meaning as
that term is defined under 46 U.S.C.
2101.

(b) Location. Coordinates used in this
section are based on datum NAD 83.

(1) Security zone. The following area
is a security zone: All navigable waters
of the Potomac River, from shoreline to
shoreline, within an area bounded on
the west by a line connecting the
following points: Latitude 39°03'44.7”
N, longitude 077°21°47” W, thence north
to latitude 39°04'03” N, longitude
077°21’47” W, and bounded on the east
by a line connecting the following
points: Latitude 39°04’04” N, longitude
077°19'58” W, thence south to latitude
39°03'41.35” N, longitude 077°20’05.30”
W.

(2) Transit lane. All waters within the
Potomac River, contiguous with the
Maryland shoreline and extending out
into the Potomac River approximately
250 yards, within an area bounded by a
line connecting the following points:
Beginning at the Maryland shoreline at
latitude 39°04’03” N, longitude
077°21’47” W, thence south to latitude
39°03’55.3” N, longitude 077°2147” W,
thence east to latitude 39°03'56.8” N,
longitude 077°2000.3” W, thence north
to the Maryland shoreline at latitude
39°04’04” N, longitude 077°19'58” W,
thence back along the shoreline to the
originating point.

(c) Regulations. The general security
zone regulations found in § 165.33
apply to the security zone created by
this section.

(1) Except for public vessels, entry
into or remaining in the security zone
described in paragraph (b)(1) of this
section is prohibited unless authorized
by the COTP or designated
representative when the aforementioned
security zone is being enforced. At the
start of each enforcement, all persons
and vessels within the security zone
must depart the zone immediately or
obtain authorization from the COTP or
designated representative to remain
within the zone. All vessels authorized
to remain in the zone shall proceed as
directed by the COTP or designated
representative.

(2) Persons and vessel operators who
intend to enter or transit the security
zone while the zone is being enforced
must obtain authorization from the
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COTP or designated representative.
Access to the zone will be determined
by the COTP or designated
representative on a case-by-case basis
when the zone is enforced. Persons and
vessel operators requesting permission
to enter or transit the security zone may
contact the COTP or designated
representative at telephone number
410-576-2675, on marine band radio
VHF-FM channel 16 (156.8 MHz), or by
visually or verbally hailing the on-scene
law enforcement vessel enforcing the
zone. On-scene Coast Guard personnel
enforcing this section can be contacted
on marine band radio, VHF-FM channel
16 (156.8 MHz). The operator of a vessel
shall proceed as directed upon being
hailed by a U.S. Coast Guard vessel, or
other Federal, State, or local law
enforcement agency vessel, by siren,
radio, flashing light, or other means.
When authorized by the COTP or
designated representative to enter the
security zone all persons and vessels
must comply with the instructions of
the COTP or designated representative
and proceed at the minimum speed
necessary to maintain a safe course
while within the security zone.

(3) The transit lane, described in
paragraph (b)(2) of this section, is the
only part of the security zone through
which persons and vessels may travel.
Before entering the transit lane, persons
or vessels must have authorization as
described in paragraph (c)(2) of this
section. All persons and vessels shall
operate at bare steerage or no-wake
speed while transiting through the lane,
and must not loiter, stop, or anchor,
unless authorized or otherwise
instructed by the COTP or a designated
representative.

(4) The U.S. Coast Guard may secure
the entire security zone, including
transit lane, if deemed necessary to
address security threats or concerns.

(5) The U.S. Coast Guard may be
assisted by Federal, State, and local law
enforcement agencies in the patrol and
enforcement of the security zone
described in paragraph (b)(1) of this
section.

(d) Enforcement. The Coast Guard
activates the security zone when
requested by the U.S. Secret Service for
the protection of individuals who
qualify for protection under 18 U.S.C
3056(a) or Presidential memorandum.
The COTP will provide the public with
notice of enforcement of security zone
by Broadcast Notice to Mariners (BNM),
information release at the website:
www.news.uscg.mil/Baltimore/ and via
a recorded message at telephone number
(410) 576-2675 as well as on-scene
notice by designated representative or

other appropriate means in accordance
with §165.7.

Dated: April 27, 2020.
Joseph B. Loring,

Captain, U.S. Coast Guard, Captain of the
Port Maryland-National Capital Region.

[FR Doc. 2020-10152 Filed 5-15-20; 8:45 am]
BILLING CODE 9110-04-P

AMERICAN BATTLE MONUMENTS
COMMISSION

36 CFR Part 404
RIN 3263—-AA01

ABMC FOIA Regulation

AGENCY: American Battle Monuments
Commission.

ACTION: Final rule.

SUMMARY: This final rule amends the
American Battle Monuments
Commission’s (ABMC) regulations
under the Freedom of Information Act
(FOIA). The procedures and guidelines
have been revised for compliance with
FOIA to incorporate changes required
by the FOIA Improvement Act of 2016
and applicable Department of Justice
Office of Information Policy guidance.
DATES: This rule is effective May 18,
2020.

FOR FURTHER INFORMATION CONTACT:
Edwin L. Fountain, General Counsel,
American Battle Monuments
Commission, 2300 Clarendon
Boulevard, Suite 500, Arlington, VA
22201, fountaine@abmec.gov, 703—696—
6907.

SUPPLEMENTARY INFORMATION: The
authority for this rulemaking is Section
3 of the FOIA Improvement Act of 2016,
Public Law 114-185, 5 U.S.C. 552 note,
which requires agencies to issue
regulations on procedures for the
disclosure of records under FOIA in
accordance with that Act. On February
18, 2020 (85 FR 8783), the American
Battle Monuments Commission
published a notice of proposed
rulemaking (NPRM) to update and
revise ABMC’s procedures and
guidelines for compliance with FOIA.
The Agency invited comments through
March 19, 2020. Interested persons were
afforded the opportunity to participate
in the rulemaking process through
submission of written comments to the
proposed rule during the open comment
period. No comments were received by
the Agency.

Changes Proposed by ABMC in This
Rulemaking

This action updates and revises
ABMC’s procedures and guidelines for

compliance with FOIA. The revisions to
the rule:

e Update the description of and
contact information for ABMC and the
ABMC FOIA Office.

¢ Require ABMC to make available
for public inspection in an electronic
format records that have been requested
three or more times.

e Set forth verification of identity
requirements for requesters making a
request for records about himself or
another individual.

¢ Outline procedures for
consultation, referral, and coordination
with other agencies when appropriate.

e Update procedures and time
periods for appeals of denials of
requests.

¢ Notify requesters of their right to
seek dispute resolution services from
the Office of Government Information
Services.

Regulatory Procedures

Executive Order 12866, Regulatory
Planning and Review, and Executive
Order 13563, Improving Regulation and
Regulatory Review

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This rule
benefits the public and the United
States Government by providing clear
procedures for members of the public,
contractors, and employees to follow
with regard to the ABMC privacy
program. This rule is not a significant
regulatory action under E.O. 12866.

Executive Order 13771, Reducing
Regulations and Controlling Regulatory
Costs

This rule is not expected to be subject
to the requirements of E.O. 13771 (82 FR
9339, February 3, 2017) because this
rule is not significant under E.O. 12866.

Unfunded Mandates Reform Act

This rule will not result in the
expenditure by State, local, and Tribal
governments, in the aggregate, or by the
private sector, of $100,000,000 or more
in any one year, and it will not
significantly or uniquely affect small
governments.


http://www.news.uscg.mil/Baltimore/
mailto:fountaine@abmc.gov
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Public Law 96-354, Regulatory
Flexibility Act

The ABMC certifies this rule is not
subject to the Regulatory Flexibility Act
(5 U.S.C. Ch. 6) because it would not,
if promulgated, have a significant
economic impact on a substantial
number of small entities. Therefore, the
Regulatory Flexibility Act, as amended,
does not require ABMC to prepare a
regulatory flexibility analysis.

Executive Order 13132, Federalism

Executive Order 13132 establishes
certain requirements that an agency
must meet when it promulgates a
proposed rule (and subsequent final
rule) that imposes substantial direct
requirement costs on State and local
governments, preempts State law, or
otherwise has federalism implications.
This rule will not have a substantial
effect on the States; the relationship
between the National Government and
the States; or the distribution of power
and responsibilities among the various
levels of Government.

Public Law 96-511, Paperwork
Reduction Act

It has been determined that this rule
does not impose reporting or record
keeping requirements under the
Paperwork Reduction Act of 1995 (44
U.S.C. chapter 35).

Dated: April 23, 2020.
Robert J. Dalessandro,
Deputy Secretary, ABMC.

List of Subjects in 36 CFR Part 404
Freedom of information.

m For the reasons stated in the preamble,
ABMC revises 36 CFR part 404 to read
as follows:

Title 36: Parks, Forests, and Public
Property

PART 404—PROCEDURES AND
GUIDELINES FOR COMPLIANCE WITH
THE FREEDOM OF INFORMATION ACT

Sec.

404.1
404.2
404.3
404.4
404.5
404.6

General.

Authority and functions.

Organization.

Access to information.

Inspection and copying.

Definitions.

404.7 Fees to be charged—general.

404.8 Fees to be charged—categories of
requesters.

404.9 Miscellaneous fee provisions.

404.10 Waiver or reduction of charges.

Authority: Pub. L. 114-185, 130 Stat. 538
(5 U.S.C. 552 note).

§404.1 General.

The information in this part is
furnished for the guidance of the public

and in compliance with the
requirements of the Freedom of
Information Act (FOIA), 5 U.S.C. 552, as
amended. Nothing in this part shall be
construed to entitle any person to any
service or to the disclosure of any record
to which such person is not entitled
under the FOIA. The rules in this part
should be read in conjunction with the
text of the FOIA and the Uniform
Freedom of Information Fee Schedule
and Guidelines published by the Office
of Management and Budget (“OMB
Guidelines”).

§404.2 Authority and functions.

The general functions of the American
Battle Monuments Commission (ABMC
or Commission), as provided by statute,
36 U.S.C. 2101 et seq., are to build and
maintain suitable memorials
commemorating the service of American
Armed Forces and to maintain
permanent American military
cemeteries in foreign countries.

§404.3 Organization.

(a) Personnel. (1) The Commission is
composed of not more than 11 members
appointed by the President.

(2) The day to day operation of the
Commission is under the direction of a
Secretary appointed by the President.

(3) Principal officials subordinate to
the Secretary include the Deputy
Secretary, Chief Operating Officer, Chief
of Staff, Executive Officer, Chief
Financial Officer, Chief of Human
Resources and Administration, Chief
Information Officer, Director of
Cemetery Operations, Executive
Engineer, General Counsel, and Public
Affairs Officer.

(4) The Commission also creates
temporary offices when tasked with
major additional responsibilities not of
a permanent nature.

(b) Locations. (1) The principal office
of the American Battle Monuments
Commission is located at 2300
Clarendon Boulevard, Suite 500,
Arlington, VA 22201, (703) 696—-6900.

(2) The American Battle Monuments
Commission maintains an overseas field
office in Paris, France, and cemetery
offices at 25 locations in Belgium,
France, Italy, Luxembourg, Mexico, the
Netherlands, Panama, the Philippines,
Tunisia, and the United Kingdom.

§404.4 Access to information.

(a) Contact information. (1)
Individuals wishing to file a request
under the Freedom of Information Act
(FOIA) should address their request in
writing to the FOIA Office, American
Battle Monuments Commission, 2300
Clarendon Boulevard, Suite 500,
Arlington, VA 22201, or to FOIA@
abmec.gov, or via https://www.foia.gov.

(2) The American Battle Monuments
Commission makes available
information pertaining to Commission
matters within the scope of 5 U.S.C.
552(a)(2), including records that have
been requested three or more times, by
publishing them electronically at the
ABMC home page at https://
www.abmc.gov/foia. Additional
information may be found on the
National FOIA Portal at https://
www.foia.gov. Note: The ABMC.gov site
provides all of the information the
Commission has regarding burials at its
cemeteries. ABMC does not have service
records, casualty lists, or information on
burials within the United States.

(b) Requests. (1) Requesters must
provide contact information, such as
their phone number, email address,
and/or mailing address, to assist ABMC
in communicating with them and
providing released records.

(2)(i) Requests for records must
reasonably describe the records sought.
Requesters must describe the records
sought in sufficient detail to enable
agency personnel to locate them with a
reasonable amount of effort. To the
extent possible, requesters should
include specific information that may
help ABMC identify the requested
records, such as the date, title or name,
author, recipient, subject matter, case
number, file designation, or reference
number. Before submitting their
requests, requesters may contact the
ABMC FOIA Assistant or FOIA Public
Liaison to discuss the records they seek
and to receive assistance in describing
the records.

(ii) If a request does not reasonably
describe the records sought, response to
the request may be delayed. If, after
receiving a request, ABMC determines
that the request does not reasonably
describe the records sought, ABMC
must inform the requester what
additional information is needed or why
the request is otherwise insufficient.
Requesters who are attempting to
reformulate or modify such a request
may discuss their request with the FOIA
Assistant or FOIA Public Liaison.

(3) Requests may specify the preferred
form or format (including electronic
formats) for the records sought. ABMC
will accommodate the request if the
record is readily reproducible in that
form or format.

(c) Responses to requests. (1) The
ABMC FOIA Office is responsible for
responding to FOIA requests. Upon
receipt of any perfected request for
records, the FOIA Office will determine
within 20 days (excepting Saturdays,
Sundays, and legal public holidays) of
the date the request is received in the
FOIA Office whether it is appropriate to
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grant the request and will immediately
provide written notification to the
person making the request.

(2) ABMC responds to requests in the
order of receipt, using multitrack
processing. Tracks include simple, and
complex, based on whether unusual
circumstances apply (see paragraph (d)
of this section), the volume of potential
records, the need for consultation or
referral, and the amount of work or time
needed to process the request.

(3) ABMC will acknowledge requests
with a tracking number, summary of the
request, estimated completion dates,
track information, the opportunity to
narrow or modify the scope, and contact
information for the FOIA Public Liaison.

(4) In determining which records are
responsive to a request, ABMC
ordinarily will include only records in
its possession as of the date that it
begins its search. If any other date is
used, ABMC must inform the requester
of that date.

(d) Extending time limits. If the ABMC
FOIA Office determines that unusual
circumstances apply to the processing of
a request, and provides timely written
notice to the requester, ABMC may
extend the time limits prescribed in
paragraphs (c) and (h) of this section for
not more than 10 days (excepting
Saturdays, Sundays, or legal public
holidays). Where unusual circumstances
merit an extension of more than 10
working days, ABMC will provide the
requester with an opportunity to modify
the request or arrange an alternative
time period for processing the original
or modified request.

(1) As used in this paragraph (d), but
only to the extent reasonably necessary
to the proper processing of the
particular request, the term unusual
circumstances means:

(i) The need to search for and collect
the requested records from
establishments that are separated from
the office processing the request;

(ii) The need to search for, collect,
and appropriately examine a
voluminous amount of separate and
distinct records which are demanded in
a single request; or

(ii) The need for consultation, which
shall be conducted with all practicable
speed, with another agency having a
substantial interest in the determination
of the request or among two or more
components of the agency which have a
substantial subject matter interest
therein.

(2) Extensions will be by written
notice to the persons making the
request. The notice of extension will set
forth the reasons for the extension and
the date the determination is expected,
and will notify the requester of the right

to seek assistance from ABMC’s FOIA
Public Liaison to resolve any disputes
between the requester and ABMG, or to
seek dispute resolution services from
the Office of Government Information
Services.

(3) Before issuing a written notice
extending time limits, the agency shall
provide the person an opportunity to
limit the scope of the request so that it
may be processed within that time limit
or an opportunity to arrange with the
agency an alternative time frame for
processing the request or a modified
request.

(4) When ABMC reasonably believes
that a requester, or a group of requestors
acting in concert, has submitted
requests that constitute a single request,
involving clearly related matters, ABMC
may aggregate those requests for
purposes of this paragraph (d). One
element to be considered in determining
whether a belief would be reasonable is
the time period over which the requests
have occurred.

(5) If ABMC fails to comply with the
extended time limit, it may not charge
search fees (or for requesters with
preferred fee status, may not charge
duplication fees), except if unusual
circumstances apply and more than
5,000 pages are necessary to respond to
the request, ABMC may charge search
fees (or, for requesters in preferred fee
status, may charge duplication fees) if
timely written notice has been made to
the requester and ABMC has discussed
with the requester (or made not less
than 3 good-faith attempts to do so) how
the requester could effectively limit the
scope of the request.

(6) If a court determines that
exceptional circumstances exist,
ABMC’s failure to comply with a time
limit shall be excused for the length of
time provided by the court order.
Refusal by the person to reasonably
modify the request or arrange such an
alternative time frame shall be
considered as a factor in determining
whether exceptional circumstances
exist.

(e) Consultation, referral, and
classified information. When reviewing
records located in response to a request,
ABMC will determine whether another
agency of the Federal Government is
better able to determine whether the
record is exempt from disclosure under
the FOIA. As to any such record, the
ABMC must proceed in one of the
following ways:

(1) Consultation. When ABMC records
contain within them information of
interest to another agency, ABMC
should typically consult with that other
agency prior to making a release
determination.

(2) Referral. When an ABMC record
originated with a different agency or
contains significant information that
originated with a different agency, or
when ABMC believes that a different
agency is best able to determine whether
to disclose a record, ABMC typically
should refer the responsibility for
responding to the request regarding that
record to that agency. When ABMC
refers any part of the responsibility for
responding to a request to another
agency, it must document and maintain
a copy of the record, and notify the
requester of the referral, informing the
requester of the name of the agency and
FOIA contact information.

(3) Classified information. On receipt
of any request involving classified
information, ABMC must determine
whether the information is currently
and properly classified in accordance
with applicable classification rules.
ABMC must refer the responsibility for
responding to the request regarding that
information to the agency that classified
the information, or that should consider
the information for classification.

(f) Expedited processing. (1) Requests
and appeals will be taken out of order
and given expedited treatment
whenever it is determined that they
involve:

(i) Circumstances in which the lack of
expedited treatment could reasonably be
expected to pose an imminent threat to
the life or physical safety of an
individual;

(ii) An urgency to inform the public
about an actual or alleged Federal
Government activity, beyond the
public’s right to know about
Government activity generally, if made
by a person primarily engaged in
disseminating information;

(iii) The loss of substantial due
process rights; or

(iv) A matter of widespread and
exceptional media interest in which
there exist possible questions about the
Government’s integrity which affect
public confidence.

(2) A request for expedited processing
may be made at the time of the initial
request for records or at any later time.
A request must include a statement,
certified to be true and correct to the
best of that person’s knowledge and
belief, explaining in detail the basis for
requesting expedited processing.

(3) Within 10 days of receipt of a
request for expedited processing, ABMC
will decide whether to grant it and will
notify the requester of the decision. If a
request for expedited treatment is
granted, the request will be given
priority and will be processed as soon
as practicable. If a request for expedited
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processing is denied, any appeal of that
decision will be acted on expeditiously.

(g) Grants and denials of requests. (1)
Once ABMC determines it will grant a
request in full or in part, it shall notify
the requester in writing. ABMC must
also inform the requester of any fees
charged under § 404.10 and must
disclose the requested records to the
requester promptly upon payment of
any applicable fees. ABMC must inform
the requester of the availability of its
FOIA Public Liaison to offer assistance.

(2) ABMC may provide interim
releases for voluminous requests.

(3) If ABMC determines that a full
disclosure of a requested record is not
possible, it will consider whether partial
disclosure of information is possible.
Records disclosed in part will be
marked clearly to show the amount of
information deleted and the exemption
under which the deletion was made,
unless doing so would harm an interest
protected by an applicable exemption.
The location of the information deleted
will also be indicated on the record, if
technically feasible.

(4) If the request is denied, in part or
in full, the written notification to the
requester shall include the reasons for
the denial and the estimated volume
withheld (unless indicated via
markings, or if providing such an
estimate would harm an interest
protected by an exemption). The
notification must inform the requester
of:

(i) The requester’s right to seek
assistance from ABMC’s FOIA Public
Liaison;

(ii) The requester’s right to lodge an
appeal with ABMC within 90 days after
the date of the denial; and

(iii) The requester’s right to seek
dispute resolution services from the
Office of Government Information
Services (OGIS).

(h) Appeals. Appeals shall be set forth
in writing within 90 days of receipt of
a denial and addressed to the FOIA
Office at the address specified in
paragraph (a) of this section. The appeal
should clearly identify the agency
determination that is being appealed
and the assigned request number. To
facilitate handling, the requester should
mark both the appeal letter and
envelope, or subject line of the
electronic transmission, “Freedom of
Information Act Appeal.” The appeal
shall include a statement explaining the
basis for the appeal. Appeals will be
adjudicated by the ABMC Secretary, or
his designee, and the adjudication will
be set forth in writing within 20 days of
receipt of the appeal in the ABMC FOIA
Office (excepting Saturdays, Sundays,
and legal public holidays). If, on appeal,

the denial is upheld in whole or in part,
the written determination will also
contain a notification of the provisions
for judicial review and contact
information for OGIS dispute resolution
services. An appeal ordinarily will not
be adjudicated if the request becomes a
matter of FOIA litigation.

§404.5 Inspection and copying.

When a request for information has
been approved pursuant to § 404.4, the
person making the request may make an
appointment to inspect or copy the
materials requested during regular
business hours by writing or
telephoning the FOIA Officer at the
address or telephone number listed in
§404.4(b). Such materials may be
copied and reasonable facilities will be
made available for that purpose. Copies
of individual pages of such materials
will be made available at the price per
page specified in §404.7(d); however,
the right is reserved to limit to a
reasonable quantity the copies of such
materials which may be made available
in this manner when copies also are
offered for sale by the Superintendent of
Documents.

§404.6 Definitions.

For the purpose of this part:

(a) All tEe terms defined in the
Freedom of Information Act apply.

(b) The term direct costs means those
expenditures that ABMC actually incurs
in searching for and duplicating (and in
the case of commercial requesters,
reviewing) documents to respond to a
FOIA request. Direct costs include, for
example, the salary of the employee
performing work (the basic rate of pay
for the employee plus 16 percent of that
rate to cover benefits) and the cost of
operating duplicating machinery. Not
included in direct costs are overhead
expenses such as costs of space, and
heating or lighting the facility in which
the records are stored.

(c) The term search means the process
of looking for and retrieving records or
information responsive to a request. It
includes page-by-page or line-by-line
identification of information within
records and also includes reasonable
efforts to locate and retrieve information
from records maintained in electronic
form or format. ABMC employees
should ensure that searching for
material is done in the most efficient
and least expensive manner so as to
minimize costs for both the agency and
the requester. For example, employees
should not engage in line-by-line search
when merely duplicating an entire
document would prove the less
expensive and quicker method of
complying with a request. Search

should be distinguished, moreover, from
review of material in order to determine
whether the material is exempt from
disclosure (see paragraph (f) of this
section).

(d) The term duplication means the
making of a copy of a document, or of
the information contained in it,
necessary to respond to a FOIA request.
Such copies can take the form of paper,
microform, audio-visual materials, or
electronic records (e.g., magnetic tape or
disk), among others. The requester’s
specified preference of form or format of
disclosure will be honored if the record
is readily reproducible in that format.

(e) The term review refers to the
process of examining documents located
in response to a request to determine
whether any portion of any document
located is permitted to be withheld. It
also includes processing any documents
for disclosure, e.g., doing all that is
necessary to excise them and otherwise
prepare them for release. Review does
not include time spent resolving general
legal or policy issues regarding the
application of exemptions.

(f) The term commercial use request
refers to a request from or on behalf of
one who seeks information for a use or
purpose that furthers the commercial,
trade, or profit interests of the requester
or the person on whose behalf the
request is made. In determining whether
a requester properly belongs in this
category, ABMC must determine the use
to which a requester will put the
documents requested. Moreover, where
an ABMC employee has reasonable
cause to doubt the use to which a
requester will put the records sought, or
where that use is not clear from the
request itself, the employee should seek
additional clarification before assigning
the request to a specific category.

(g) The term educational institution
refers to a school that operates a
program of scholarly research. A
requester in this fee category must show
that the request is made in connection
with his or her role at the educational
institution. Agencies may seek
verification from the requester that the
request is in furtherance of scholarly
research and agencies will advise
requesters of their placement in this
category.

(h) The term non-commercial
scientific institution refers to an
institution that is not operated on a
commercial basis (as that term is
referenced in paragraph (g) of this
section), and that is operated solely for
the purpose of conducting scientific
research the results of which are not
intended to promote any particular
product or industry.
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(i) The term representative of the
news media refers to any person or
entity that gathers information of
potential interest to a segment of the
public, uses its editorial skills to turn
the raw materials into a distinct work,
and distributes that work to an
audience. The term “news’”” means
information that is about current events
or that would be of current interest to
the public. Examples of news media
entities include television or radio
stations that broadcast news to the
public at large, and publishers of
periodicals that disseminate ‘“news”
and make their products available
through a variety of means to the
general public, including news
organizations that disseminate solely on
the internet. “Freelance” journalists
who demonstrate a solid basis for
expecting publication through a news
media entity will be considered as a
representative of the news media. A
publishing contract would provide the
clearest evidence that publication is
expected; however, agencies can also
consider a requester’s past publication
record in making this determination.
Agencies will advise requesters of their
placement in this category. A request for
records supporting the news-
dissemination function of the requester
will not be considered to be for a
commercial use.

§404.7 Fees to be charged—general.
ABMC shall charge fees that recoup
the full allowable direct costs it incurs.

ABMC will collect all applicable fees
before sending copies of records to the
requester. Moreover, it shall use the
most efficient and least costly methods
to comply with requests for documents
made under the FOIA. ABMC may
recover the cost of searching for and
reviewing records even if there is
ultimately no disclosure of records.

(a) Manual searches for records.
ABMC will charge at the salary rate(s)
(i.e., basic pay plus 16 percent) of the
employee(s) making the search.

(b) Computer searches for records.
ABMC will charge at the salary rate(s)
(i.e., basic pay plus 16 percent) of the
employee(s) making the search. Before
assessing fees associated with creating a
new computer program, ABMC will
ensure that requester is first notified and
agrees to pay such fees, pursuant to
paragraph (g)(3) of this section.

(c) Review of records. Only requesters
who are seeking documents for
commercial use may be charged for time
spent reviewing records to determine
whether they are exempt from
mandatory disclosure. Charges may be
assessed only for the initial review; i.e.,
the review undertaken the first time

ABMC analyzes the applicability of a
specific exemption to a particular record
or portion of a record. Records or
portions of records withheld in full
under an exemption that is
subsequently determined not to apply
may be reviewed again to determine the
applicability of other exemptions not
previously considered. The costs for
such a subsequent review is assessable.

(d) Duplication of records. Records
will be duplicated at a rate of $.10 per
page. For copies prepared by computer,
such as tapes or printouts, ABMC shall
charge the actual cost, including
operator time, of production of the tape
or printout. For other methods of
reproduction or duplication, ABMC will
charge the actual direct costs of
producing the document(s). If ABMC
estimates that duplication charges are
likely to exceed $25, it shall notify the
requester of the estimated amount of
fees, unless the requester has indicated
in advance his willingness to pay fees
as high as those anticipated. Such a
notice shall offer a requester the
opportunity to confer with agency
personnel with the object of
reformulating the request to meet his or
her needs at a lower cost.

(e) Other charges. (1) When it elects
to charge them, ABMC will recover the
full costs of providing services such as
certifying that records are true copies or
sending records by special methods
such as express mail.

(2) For requests that require the
retrieval of records stored by an agency
at a Federal records center operated by
the National Archives and Records
Administration (NARA), ABMC will
charge additional costs in accordance
with the Transactional Billing Rate
Schedule established by NARA.

(f) Payment of fees. Remittances shall
be in the form either of a personal check
or bank draft drawn on a bank in the
United States, or a postal money order.
Remittances shall be made payable to
the order of the Treasury of the United
States and mailed to the FOIA Officer,
American Battle Monuments
Commission, 2300 Clarendon Blvd.,
Suite 500, Arlington, VA 22201. A
receipt for fees paid will be given upon
request.

(g) Restrictions on assessing fees.
With the exception of requesters seeking
documents for a commercial use, ABMC
will provide the first 100 pages of
duplication and the first 2 hours of
search time without charge. Moreover,
ABMC will not charge fees to any
requester, including commercial use
requesters, if the cost of collecting a fee
would be equal to or greater than the fee
itself.

(1) The elements to be considered in
determining the cost of collecting a fee
are the administrative costs of receiving
and recording a requester’s remittance,
and processing the fee for deposit in the
Treasury Department’s special account.

(2) For purposes of the restrictions on
assessment of fees in this paragraph (g),
the word pages refers to paper copies of
82 x 11 or 11 x 14. Thus, requesters are
not entitled to 100 microfiche or 100
computer disks, for example. A
microfiche containing the equivalent of
100 pages or 100 pages of computer
printout, does meet the terms of the
restriction.

(3) Similarly, the term search time in
this paragraph (g) has as its basis,
manual search. To apply this term to
searches made by computer, ABMC will
determine the hourly cost of operating
the central processing unit and the
operator’s hourly salary plus 16 percent.
When the cost of search equals the
equivalent dollar amount of two hours
of the salary of the person performing
the search, i.e., the operator, ABMC will
begin assessing charges.

§404.8 Fees to be charged—categories of
requesters.

For purposes of assessing fees, the
FOIA establishes four categories of
requesters: Commercial use requesters,
educational and non-commercial
scientific institution requesters; news
media requesters, and all other
requesters.

(a) Commercial use requesters. When
ABMC receives a request for documents
for commercial use, it will assess
charges that recover the full direct costs
of searching for, reviewing for release,
and duplicating the records sought.
Commercial use requesters are not
entitled to 2 hours of free search time
nor 100 free pages of reproduction of
documents.

(b) Educational and noncommercial
scientific institution requesters.
Requesters in this category who meet
the criteria in § 404.6(g) or (h) are
entitled to two free hours of search time
and the first 100 pages of duplication
without charge. To be eligible for
inclusion in this category, a requester
must show that the request is authorized
by and under the auspices of a
qualifying institution and that the
records are not sought for a commercial
use, but are sought in furtherance of
scholarly (if the request is from an
educational institution) or scientific (if
the request is from a non-commercial
scientific institution) research.

(c) Requesters who are representatives
of the news media. Requesters in this
category who meet the criteria in
§404.6(i) are entitled to two free hours
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of search time and the first 100 pages of
duplication without charge. To be
eligible for inclusion in this category, a
requester must show that the records are
not sought for a commercial use, but are
sought in furtherance of the news
dissemination function of the requester.

(d) All other requesters. ABMC shall
charge requesters who do not fit into
any of the categories in paragraphs (a)
through (c) of this section fees that
recover the full reasonable direct cost of
searching for and reproducing records
that are responsive to the request,
except that the first 100 pages of
reproduction and the first 2 hours of
search time shall be furnished without
charge.

§404.9 Miscellaneous fee provisions.

(a) Charging interest—notice and rate.
ABMC may begin assessing interest
charges on an unpaid bill starting on the
31st day following the day on which the
billing was sent. The fact that the fee
has been received by ABMC within the
30-day grace period, even if not
processed, will suffice to stay the
accrual of interest. Interest will be at the
rate prescribed in 31 U.S.C. 3717 and
will accrue from the date of the billing.

(b) Charges for unsuccessful search.
ABMC may assess charges for time
spent searching, even if it fails to locate
the records or if records located are
determined to be exempt from
disclosure. If ABMC estimates that
search charges are likely to exceed $25,
it shall notify the requester of the
estimated amount of fees, unless the
requester has indicated in advance his
or her willingness to pay fees as high as
those anticipated. Such a notice shall
offer the requester the opportunity to
confer with agency personnel with the
object of reformulating the request to
meet his or her needs at a lower cost.

(c) Aggregating requests. A requester
may not file multiple requests at the
same time, each seeking portions of a
document or documents, solely in order
to avoid payment of fees. When ABMC
reasonably believes that a requester, or
a group of requestors acting in concert,
has submitted requests that constitute a
single request, involving clearly related
matters, ABMC may aggregate those
requests and charge accordingly. One
element to be considered in determining
whether a belief would be reasonable is
the time period over which the requests
have occurred.

(d) Advance payments. ABMC may
not require a requester to make an
advance payment, i.e., payment before
work is commenced or continued on a
request, unless:

(1) ABMC estimates or determines
that allowable charges that a requester

may be required to pay are likely to
exceed $250. Then, ABMC will notify
the requester of the likely cost and
obtain satisfactory assurance of full
payment where the requester has a
history of prompt payment of FOIA fees,
or require an advance payment of an
amount up to the full estimated charges
in the case of requesters with no history
of payment; or

(2) A requester has previously failed
to pay a fee charged in a timely fashion
(i.e., within 30 days of the date of the
billing). Then, ABMC may require the
requester to pay the full amount owed
plus any applicable interest as provided
in paragraph (a) of this seciton or
demonstrate that he or she has, in fact,
paid the fee, and to make an advance
payment of the full amount of the
estimated fee before the agency begins
to process a new request or a pending
request from that requester.

(3) When ABMC acts under paragraph
(d)(1) or (2) of this section, the
administrative time limits prescribed in
the FOIA, 5 U.S.C. 552(a)(6) (i.e., 20
working days from receipt of initial
requests and 20 working days from
receipt of appeals from initial denial,
plus permissible extensions of these
time limits), will begin only after ABMC
has received fee payments described in
paragraphs (d)(1) and (2) of this section.

(e) Effect of the Debt Collection Act.
ABMC will comply with provisions of
the Debt Collection Act of 1982 (Pub. L.
97-365), including disclosure to
consumer reporting agencies and use of
collection agencies, where appropriate,
to encourage repayment.

(f) Tolling. If the requester has
indicated a willingness to pay some
designated amount of fees, but the
ABMC estimates that the total fee will
exceed that amount, ABMC will toll the
processing of the request when it
notifies the requester of the estimated
fees in excess of the amount the
requester has indicated a willingness to
pay. The agency will inquire whether
the requester wishes to revise the
amount of fees the requester is willing
to pay or modify the request. Once the
requester responds, the time to respond
will resume from where it was at the
date of the notification.

(g) Reducing costs. At any time a
request may contact the ABMC FOIA
Public Liaison or other FOIA
professional to assist in reformulating a
request to meet the requester’s needs at
a lower cost.

§404.10 Waiver or reduction of charges.
Requesters may seek a waiver of fees
by submitting a written application
demonstrating how disclosure of the
requested information is in the public

interest because it is likely to contribute
significantly to public understanding of
the operations or activities of the
Government and is not primarily in the
commercial interest of the requester.

(a) ABMC will waive its fees in whole
or in part when it determines, based on
all available information, that the
following factors are satisfied:

(1) Disclosure of the requested
information will shed light on
identifiable operations or activities of
the Federal Government with a
connection that is direct and clear, not
remote or attenuated.

(2) The disclosure will contribute to
the understanding of a reasonably broad
audience of persons interested in the
subject, as opposed to the individual
understanding of the requester. ABMC
will consider the requester’s expertise in
the subject area as well as the
requester’s ability and intention to
effectively convey information to the
public. ABMC will presume that a
representative of the news media
satisfies this consideration.

(3) The disclosure is not primarily in
the commercial interest of the requester.
Requesters will be given an opportunity
to provide explanatory information
regarding this consideration. ABMC
ordinarily will presume that when a
news media requester has satisfied
factors in paragraphs (a)(1) and (2) of
this section, the request is not primarily
in the commercial interest of the
requester.

(b) Where only some of the records to
be released satisfy the requirements for
a waiver of fees, a waiver must be
granted for those records.

(c) Requests for a waiver or reduction
of fees should be made when the request
is first submitted to the agency and
should address the criteria referenced in
paragraph (a) of this section. A requester
may submit a fee waiver request at a
later time so long as the underlying
record request is pending or on
administrative appeal. When a requester
who has committed to pay fees
subsequently asks for a waiver of those
fees and that waiver is denied, the
requester must pay any costs incurred
up to the date the fee waiver request
was received.

[FR Doc. 2020-09097 Filed 5-15-20; 8:45 am]
BILLING CODE 6120-01-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R02-OAR-2019-0674; FRL-10007—-
94-Region 2]

Approval and Promulgation of
Implementation Plans; New Jersey;
Negative Declaration

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the State of New Jersey for
purposes of making a negative
declaration regarding the October 2016
Oil and Natural Gas Control Techniques
Guidelines (2016 Oil and Gas CTG).
This action is being taken in accordance
with the requirements of the Clean Air
Act.

DATES: This final rule is effective on
June 17, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
Number EPA-R02-OAR-2019-0674. All
documents in the docket are listed on
the http://www.regulations.gov website.
Although listed in the index, some
information is not publicly available,
e.g., Confidential Business Information
(CBI) or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available electronically through http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Omar Hammad, Environmental
Protection Agency, Region 2 Office, 290
Broadway, New York, New York 10007—
1866, at (212) 637—3347, or by email at
Hammad.Omar@epa.gov.
SUPPLEMENTARY INFORMATION: The
SUPPLEMENTARY INFORMATION section is
arranged as follows:

Table of Contents

1. What is the background for the action?

II. What comments were received in response
to the EPA’s proposed action?

III. What action is the EPA taking?

IV. Statutory and Executive Order Reviews

I. What is the background for this
action?

On May 13, 2019, the New Jersey
Department of Environmental Protection
(NJDEP) submitted to the EPA, a State
Implementation Plan (SIP) revision

consisting of a negative declaration for
the 2016 Oil and Gas CTG.

Per the 2016 Oil and Gas CTG, the oil
and natural gas industry includes oil
and natural gas operations involved in
the extraction and production of crude
oil and natural gas, as well as the
processing, transmission, storage, and
distribution of natural gas. For oil, the
industry includes all operations from
the well to the point of custody transfer
at a petroleum refinery. For natural gas,
the industry includes all operations
from the well to the customer.

The NJDEP cross referenced the
source operations covered in the 2016
Oil and Gas CTG and its applicability to
New Jersey. New Jersey asserts that
there are no sources within its
respective State that would be subject to
the 2016 Oil and Gas CTG. New Jersey
asserts that it is not anticipated that
crude oil or natural gas extraction will
be occurring in New Jersey for the
foreseeable future.

On January 22, 2020 (85 FR 3556), the
EPA published a notice of proposed
rulemaking that proposed to approve
the State of New Jersey’s May 13, 2019
SIP submittal, for purposes of making a
negative declaration that no sources
exist in the State of New Jersey that
would be subject to the 2016 Oil and
Gas CTG. The reader is referred to EPA’s
January 22, 2020, proposed action for
more detailed background and EPA’s
evaluation of New Jersey’s SIP revision
submittal.

II. What comments were received in
response to the EPA’s proposed action?

In response to the EPA’s January 22,
2020, proposed rulemaking on New
Jersey’s SIP revision submittal, the EPA
is providing responses to the comments
that were received. The specific
comments may be viewed under Docket
ID Number EPA-R02-OAR-2019-0674
on the http://www.regulations.gov
website.

Comment: This negative declaration
would leave New Jersey at least
temporarily exempt from the October
2016 Oil and Natural Gas Control
Techniques Guidelines in a future
scenario of discovering oil and/or
natural gas within the confines of New
Jersey.

Response: EPA has historically
allowed states to submit a negative
declaration for a particular CTG
category if the state finds that no
sources exist in the state which would
be subject to that CTG. EPA has
addressed the idea of negative
declarations numerous times and for
various NAAQS including in the
General Preamble to the 1990

Amendments,? the 2006 RACT Q&A
Memo,? and the 2008 Ozone
Implementation Rule.3 In each of these
documents, EPA asserted that if no
sources exist in the nonattainment area
for a particular CTG category, the state
would be allowed to submit a negative
declaration SIP revision.

Nothing in the Clean Air Act (CAA)
or EPA’s implementing rules or
guidance suggests that states must have
a SIP approved regulation for a category
of CTG sources that does not exist in the
state. Should a new source of the type
covered by the existing CTG be
constructed in a state after approval of
a negative declaration, EPA expects the
state to develop a regulation and submit
it to EPA for approval into the SIP in
accordance with the relevant timing
provided for by the CAA. At this time,
because New Jersey does not have any
sources subject to the 2016 Oil and Gas
CTG, no regulation is required to be
developed and submitted to EPA for SIP
approval.

Comment: If EPA has or is in the
process of withdrawing the CTG then
EPA shouldn’t be requiring states to
spend valuable time and resources on
this non-applicable ‘“requirement”. EPA
should remove this CTG and disapprove
New Jersey’s SIP as unnecessary as well
as any other state’s SIP attempting to
address this 2016 CTG.

Response: This SIP submittal
addresses a final document that EPA
announced on October 27, 2016, in the
Federal Register (81 FR 74798) “‘Release
of Final Control Techniques Guidelines
for the Oil and Natural Gas Industry.”
This CTG is still in place. There is no
final action that withdraws this
requirement. The State is addressing
their obligations in response to the final
CTG with this submittal.

Comment: “It does not make sense for
the state of New Jersey . . .to be
looking to get rid of more of the rules
and regulations. This seems like we are
going backwards, away from the goal of
making New Jersey a cleaner state . . .

I feel that the EPA should be taking a
closer look into the regulations the state
of New Jersey is trying to get around.”

Response: This action does not
remove any rules or regulations from the
New Jersey SIP. The negative

1“State Implementation Plans; General Preamble
for the Implementation of Title I of the Clean Air
Act Amendments of 1990,” (57 FR 13498 at 13512
(April 16, 1992)).

2“RACT Qs & As—Reasonably Available Control
Technology (RACT): Questions and Answers”
Memorandum from William T. Harnett, May 18,
2006.

3 “Implementation of the 2008 National Ambient
Air Quality Standards for Ozone: State
Implementation Plan Requirements,” (80 FR 12263
at 12278 (March 6, 2015)).
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declaration simply asserts that no
sources exist in the State of New Jersey
that are subject to the 2016 Oil and Gas
CTG. The EPA has reviewed New
Jersey’s submittal and agrees with the
State’s evaluation.

III. What action is the EPA taking?

On May 13, 2019, the New Jersey
Department of Environmental Protection
(NJDEP) submitted to the EPA a SIP
revision consisting of a negative
declaration for the 2016 Oil and Gas
CTG.

The EPA is approving the revision to
the SIP submitted by the State to
address the 2016 Oil and Gas CTG for
the Ozone Transport Region and
nonattainment RACT requirements for
both the 2008 and 2015 ozone National
Ambient Air Quality Standards and is
approving their negative declaration
that no sources exist in the State of New
Jersey that would be subject to the 2016
Oil and Gas CTG.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

¢ Isnot a “significant regulatory
action”” subject to review by the Office
of Management and Budget under
Executive Order 12866 (58 FR 51735,
October 4, 1993), and 13563 (76 FR 382,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are exempt
under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive

Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

o Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this rulemaking action,
pertaining to New Jersey’s Negative
Declaration SIP submission, would not
be approved to apply on any Indian
reservation land or in any other area
where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose any
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: April 21, 2020.
Peter Lopez,
Regional Administrator, Region 2.
Part 52, chapter I, title 40 of the Code

of Federal Regulations is amended as
follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:
Authority: 42 U.S.C. 7401 et seq.

Subpart FF—New Jersey

m 2.In §52.1582, add paragraph (q) to
read as follows:

§52.1582 Control strategy and
regulations: Ozone.
* * * * *

(q) Negative declarations. The State of
New Jersey has certified to the
satisfaction of the EPA that no sources
are located in the State which are
covered by the following Control
Techniques Guidelines:

(1) Oil and Natural Gas Industry
(October 2016).

(2) [Reserved]

[FR Doc. 2020-08862 Filed 5-15-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R01-OAR-2019-0220; FRL-10008—
77-Region 1]

Air Plan Approval; Massachusetts;
Negative Declaration for the Oil and
Gas Industry

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Direct final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a State
Implementation Plan (SIP) revision
submitted by the Commonwealth of
Massachusetts. The revision provides
Massachusetts’ determination, via a
negative declaration, that there are no
facilities within its borders subject to
EPA’s 2016 Control Technique
Guideline (CTG) for the oil and gas
industry. The intended effect of this
action is to approve this item into the
Massachusetts SIP. This action is being
taken in accordance with the Clean Air
Act (CAA).

DATES: This direct final rule will be
effective July 17, 2020, unless EPA
receives adverse comments by June 17,
2020. If adverse comments are received,
EPA will publish a timely withdrawal of
the direct final rule in the Federal
Register informing the public that the
rule will not take effect.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R01-
OAR-2019-0220 at https://
www.regulations.gov, or via email to
garcia.ariel@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, the EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
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accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets. Publicly
available docket materials are available
at https://www.regulations.gov or at the
U.S. Environmental Protection Agency,
EPA Region 1 Regional Office, Air and
Radiation Division, 5 Post Office
Square—Suite 100, Boston, MA. EPA
requests that if at all possible, you
contact the contact listed in the FOR
FURTHER INFORMATION CONTACT section to
schedule your inspection. The Regional
Office’s official hours of business are
Monday through Friday, 8:30 a.m. to
4:30 p.m., excluding legal holidays and
facility closures due to COVID-19.
FOR FURTHER INFORMATION CONTACT:
Ariel Garcia, Environmental Protection
Specialist, Air and Radiation Division
(Mail Code 05-2), U.S. Environmental
Protection Agency, Region 1, 5 Post
Office Square, Suite 100, Boston,
Massachusetts, 02109-3912; (617) 918—
1660. garcia.ariel@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA.
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II. Summary of SIP Revision and EPA
Analysis

III. Final Action

IV. Statutory and Executive Order Reviews

I. Background

On October 27, 2016, EPA published
in the Federal Register the “Final
Control Techniques Guidelines for the
Oil and Natural Gas Industry.” See 81
FR 74798. The CTG provided
information to state, local, and tribal air
agencies to assist them in determining
reasonably available control technology
(RACT) for volatile organic compounds
(VOC) emissions from select oil and
natural gas industry emission sources.
CAA section 182(b)(2)(A) requires that
for ozone nonattainment areas classified
as Moderate or above, states must revise
their SIPs to include provisions to
implement RACT for each category of

VOC sources covered by a CTG
document. CAA section 184(b)(1)(B)
extends the RACT obligation to all areas
of states within the Ozone Transport
Region (OTR). Pursuant to CAA section
184(a), Massachusetts is a member state
of the OTR. States subject to RACT
requirements are required to adopt
controls that are at least as stringent as
those found within the CTG either via
the adoption of regulations, or by
issuance of single source Orders or
Permits that outline what the source is
required to do to meet RACT. If no
source for a particular CTG exists within
a state, the state must submit as a SIP
revision a negative declaration
documenting this fact.

II. Summary of SIP Revision and EPA
Analysis

Negative Declaration for the 2016 Oil
and Natural Gas Industry CTG

On October 18, 2018, Massachusetts
submitted a SIP revision to address its
RACT requirements set forth by the
CAA for the 2008 and 2015 8-hour
ozone National Ambient Air Quality
Standards (NAAQS). As part of that
October 18, 2018 SIP revision,
Massachusetts submitted a negative
declaration for the 2016 Oil and Natural
Gas Industry CTG. The term ‘“‘negative
declaration” means that the state has
explored whether any facilities subject
to the applicability requirements of the
CTG exist within the state and
concluded that there are no such
sources within its borders. This is
consistent with EPA’s understanding of
where sources subject to the Oil and
Natural Gas Industry CTG are located,
and so we are approving Massachusetts’
negative declaration into the SIP. Other
aspects of Massachusetts’ October 18,
2018 SIP submittal, pertaining to all
other RACT requirements, are not
addressed in this direct final rulemaking
and will be addressed in a separate
rulemaking.

III. Final Action

We are approving a negative
declaration for EPA’s 2016 CTG entitled
“Control Techniques Guidelines for the
Oil and Natural Gas Industry” into the
Massachusetts SIP.

The EPA is publishing this action
without prior proposal because the
Agency views this as a noncontroversial
amendment and anticipates no adverse
comments. However, in the proposed
rules section of this Federal Register
publication, EPA is publishing a
separate document that will serve as the
proposal to approve the SIP revision
should relevant adverse comments be
filed. This rule will be effective July 17,

2020 without further notice unless the
Agency receives relevant adverse
comments by June 17, 2020.

If the EPA receives such comments,
then EPA will publish a notice
withdrawing the final rule and
informing the public that the rule will
not take effect. All public comments
received will then be addressed in a
subsequent final rule based on the
proposed rule. The EPA will not
institute a second comment period on
the proposed rule. All parties interested
in commenting on the proposed rule
should do so at this time. If no such
comments are received, the public is
advised that this rule will be effective
on July 17, 2020 and no further action
will be taken on the proposed rule.
Please note that if EPA receives adverse
comment on an amendment, paragraph,
or section of this rule and if that
provision may be severed from the
remainder of the rule, EPA may adopt
as final those provisions of the rule that
are not the subject of an adverse
comment.

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the Clean Air Act.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771
regulatory action because this action is
not significant under Executive Order
12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);
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¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides

that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. Section 804,
however, exempts from section 801 the
following types of rules: Rules of
particular applicability; rules relating to
agency management or personnel; and
rules of agency organization, procedure,
or practice that do not substantially
affect the rights or obligations of non-
agency parties. 5 U.S.C. 804(3). Because
this is a rule of particular applicability,
EPA is not required to submit a rule
report regarding this action under
section 801.

Under section 307(b)(1) of the Clean
Air Act, petitions for judicial review of
this action must be filed in the United
States Court of Appeals for the
appropriate circuit by July 17, 2020.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of this action for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. Parties with
objections to this direct final rule are
encouraged to file a comment in
response to the parallel notice of
proposed rulemaking for this action
published in the proposed rules section
of today’s Federal Register, rather than
file an immediate petition for judicial
review of this direct final rule, so that

MASSACHUSETTS NON REGULATORY

EPA can withdraw this direct final rule
and address the comment in the
proposed rulemaking. This action may
not be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2).)
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Ozone, Volatile organic
compounds.

Dated: April 21, 2020.
Dennis Deziel,
Regional Administrator, EPA Region 1.

Part 52 of chapter [, title 40 of the
Code of Federal Regulations is amended
as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart W—Massachusetts

m 2.In §52.1120, amend the table in
paragraph (e) by adding the entry for
“Negative declaration for the 2016
Control Techniques Guideline for the
Oil and Natural Gas Industry” at the end
of the table, to read as follows:

§52.1120 Identification of plan.
* * * * *
(e) * *x %

Applicable State submittal
Name of nonregulatory SIP provision geographic or date/effective EPA approved date @ Explanations
nonattainment area date

Negative declaration for the 2016 Control Tech-
niques Guidelines for the Oil and Natural Gas

Industry.

Statewide

10/18/2018 5/18/2020, [Insert Fed-
eral Register cita-
tion].

Negative declaration.

3To determine the EPA effective date for a specific provision listed in this table, consult the Federal Register notice cited in this column for

the particular provision.

[FR Doc. 2020-09072 Filed 5-15-20; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[EPA-HQ-OPP-2019-0368; FRL—10006—98]

Methyl Mercaptan; Exemption From
the Requirement of a Tolerance

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Final rule.

SUMMARY: This regulation establishes an
exemption from the requirement of a
tolerance for residues of methyl
mercaptan in or on all food
commodities when methyl mercaptan is
used as a gopher repellent in irrigation
lines in accordance with label directions
and good agricultural practices. Acqua
Concepts, Inc. (d/b/a Ag Water
Chemical) submitted a petition to EPA
under the Federal Food, Drug, and
Cosmetic Act (FFDCA), requesting an
exemption from the requirement of a
tolerance. This regulation eliminates the
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need to establish a maximum
permissible level for residues of methyl
mercaptan under FFDCA.

DATES: This regulation is effective May
18, 2020. Objections and requests for
hearings must be received on or before
July 17, 2020 and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0368, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Robert McNally, Biopesticides and
Pollution Prevention Division (7511P),
Office of Pesticide Programs,
Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
BPPDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information
A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

¢ Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of 40 CFR part 180

through the Government Publishing
Office’s e-CFR site at http://
www.ecfr.gov/cgi-bin/text-
idx?&c=ecfré&tpl=/ecfrbrowse/Title40/
40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 346a(g), any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ—
OPP-2019-0368 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing and must be received
by the Hearing Clerk on or before July
17, 2020. Addresses for mail and hand
delivery of objections and hearing
requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBI)) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP—
2019-0368, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DQ), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Background

In the Federal Register of August 2,
2019 (84 FR 37818) (FRL-9996-78),
EPA issued a notice pursuant to FFDCA
section 408(d)(3), 21 U.S.C. 346a(d)(3),
announcing the filing of a pesticide

tolerance exemption petition (PP
8F8713) by Acqua Concepts, Inc. (d/b/
a Ag Water Chemical), 2665 S. Chestnut,
Fresno, CA 93725. The petition
requested that 40 CFR part 180 be
amended by establishing an exemption
from the requirement of a tolerance for
residues of the gopher repellent methyl
mercaptan in or on all food
commodities that use irrigation lines
treated with methyl mercaptan. That
notice referenced a summary of the
petition prepared by the petitioner
Acqua Concepts, Inc. (d/b/a Ag Water
Chemical) and available in the docket
via http://www.regulations.gov. There
were no comments received in response
to the notice of filing.

II1. Final Rule

A. EPA’s Safety Determination

Section 408(c)(2)(A)(@i) of FFDCA
allows EPA to establish an exemption
from the requirement of a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the exemption is “safe.”
Section 408(c)(2)(A)(ii) of FFDCA
defines ‘““safe” to mean that “there is a
reasonable certainty that no harm will
result from aggregate exposure to the
pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings but does not include
occupational exposure. Pursuant to
FFDCA section 408(c)(2)(B), in
establishing or maintaining in effect an
exemption from the requirement of a
tolerance, EPA must take into account
the factors set forth in FFDCA section
408(b)(2)(C) and (D), which require EPA
to give special consideration to
exposure of infants and children to the
pesticide chemical residue in
establishing a tolerance or tolerance
exemption and to “ensure that there is
a reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue . . . .” Additionally,
FFDCA section 408(b)(2)(D) requires
that EPA consider “available
information concerning the cumulative
effects of [a particular pesticide’s] . . .
residues and other substances that have
a common mechanism of toxicity.”

EPA evaluated the available
toxicology and exposure data on methyl
mercaptan and considered their
validity, completeness, and reliability,
as well as the relationship of this
information to human risk. EPA also
considered available information
concerning the variability of the
sensitivities of major identifiable


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.epa.gov/dockets
http://www.regulations.gov
http://www.epa.gov/dockets
http://www.regulations.gov
mailto:BPPDFRNotices@epa.gov
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl
http://www.ecfr.gov/cgi-bin/text-idx?&c=ecfr&tpl=/ecfrbrowse/Title40/40tab_02.tpl

29632 Federal Register/Vol.

85, No. 96 /Monday, May 18, 2020/Rules and Regulations

subgroups of consumers, including
infants and children.

Methyl mercaptan, also known as
methanethiol, is a naturally occurring
compound. In its ambient state, it is a
colorless gas that smells like rotten
cabbage. At lower temperatures, it can
also be expressed as a liquid. Methyl
mercaptan is naturally found in the
blood and brain of humans and other
animals, as well as in plant tissues. It is
excreted from the human and animal
body in feces. It also occurs naturally in
certain foods, such as vegetables and
some nuts and cheeses, and, as such, is
often consumed by humans.

Methyl mercaptan has several
commercial uses. Due to its strong odor,
it is commonly employed as a leak
detector in natural gas lines. Methyl
mercaptan is also used in the
production of plastics to moderate the
growth of free radical polymers. Most
notably, methyl mercaptan is used as a
Food and Drug Administration-
approved food additive to impart an
umami flavor and to act as an adjuvant
(21 CFR 172.515).

As a new biochemical pesticide,
methyl mercaptan is intended for use as
a gopher repellent in irrigation/
chemigation lines (subterranean, surface
drip, and micro irrigation systems). The
repellent mode of action is due to its
noxious, putrid odor. Methyl mercaptan
is intended to be applied in trace
amounts through irrigation/chemigation
lines (subterranean, surface drip, and
micro irrigation systems). No direct
application to food is expected, but it is
possible that some trace amounts of the
active ingredient may be taken up into
the plant.

Overall, methyl mercaptan is
considered to be of low toxicity relative
to its proposed pesticidal use. Based on
the available information and the fact
that humans have been exposed to
methyl mercaptan in food and nonfood
products, the compound is considered
to have a history of safe natural
exposure. With specific regard to human
oral toxicity, EPA notes that the human
digestive system is designed to
accommodate methyl mercaptan in its
digestive processes. Notably, significant
levels of methyl mercaptan (in excess of
1,000 ppm) are naturally produced by
microflora within the human intestine.
Even so, only trivial amounts are
absorbed into the body because methyl
mercaptan is readily oxidized in the
human colon.

Although the available data indicate
moderate acute inhalation toxicity, EPA
does not expect any consumer
exposures due to the proposed use
pattern in irrigation systems. In the 90-

day inhalation toxicity study, no
adverse effects were identified.

With regard to potential exposure
from the use of methyl mercaptan as a
pesticidal active ingredient, EPA
determined that expected exposures
will be minimal and dietary hazards
negligible. Foremost, EPA does not
anticipate any significant dietary
exposure due to the physical properties
of methyl mercaptan. One, methyl
mercaptan, which presents as a gas at
ambient temperatures, is highly volatile
and dissipates rapidly in the
atmosphere. Two, methyl mercaptan is
readily biodegradable in the soil.

Based primarily on negligible
exposure levels and additionally on the
active ingredient’s volatility (short half-
life), its biodegradability, its capacity to
be metabolized by humans, its history of
safe consumption in both naturally
occuring foods (such as nuts and
cheeses) and foods containing methyl
mercaptan as a food additive, and its
use as a food-grade compound in
pesticide products, the remaining
toxicology data requirements were
waived and no points of departure were
identified that would necessitate a
quantitative dietary assessment of
methyl mercaptan.

Therefore, due to the low
toxicological profile of available methyl
mercaptan, its long history of safe
exposure, and the minimal dietary
exposure anticipated from its use as an
active ingredient, EPA determined that
the pesticidal use of methyl mercaptan
(as a gopher repellent) poses no
significant dietary risk.

As part of its risk assessment for
methyl mercaptan, EPA further
considered the potential risks of
residential exposures, aggregate
exposures, and cumulative risk. Based
on methyl mercaptan’s low toxicity,
anticipated negligible dietary exposure,
and history of safe use in consumer
products, no risks of concern have been
identified relative to residential (non-
occupational) pesticidal uses or any
aggregate of exposures to products
containing methyl mercaptan. At this
time, no residential uses of methyl
mercaptan are proposed. Similarly, no
risks of concern were identified for
cumulative exposures to methyl
mercaptan, since no common
mechanism of toxicity was identified for
either methyl mercaptan or its
metabolites.

Therefore, based on the expectation of
negligible exposures and low toxicity,
EPA determined that there is a
reasonable certainty that no harm will
result to the U.S. population, including
infants and children, from aggregate
exposure to methyl mercaptan.

A summary of the data upon which
EPA relied and its risk assessment based
on those data can be found within the
document entitled “Federal Food, Drug,
and Cosmetic Act (FFDCA) Safety
Determination for Methyl Mercaptan.”
This document, as well as other relevant
information, is available in the docket
for this action as described under
ADDRESSES.

Based on its safety determination,
EPA is establishing an exemption from
the requirement of a tolerance for
residues of methyl mercaptan in or on
all food commodities when methyl
mercaptan is used as a gopher repellent
in irrigation lines in accordance with
label directions and good agricultural
practices.

B. Analytical Enforcement Methodology

The analytical method “ASTM D
5504—12 using a gas chromatograph
equipped with a sulfur
chemiluminescence detector (SCD)” is
available to EPA for the detection and
measurement of the pesticide residues.

IV. Statutory and Executive Order
Reviews

This action establishes an exemption
from the requirement of a tolerance
under FFDCA section 408(d) in
response to a petition submitted to EPA.
The Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866, entitled “Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001), or Executive
Order 13045, entitled “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled ‘“Reducing Regulations
and Controlling Regulatory Costs” (82
FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act, 44
U.S.C. 3501 et seq., nor does it require
any special considerations under
Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as



Federal Register/Vol.

85, No. 96 /Monday, May 18, 2020/Rules and Regulations

29633

the tolerance exemption in this action,
do not require the issuance of a
proposed rule, the requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes. As a
result, this action does not alter the
relationships or distribution of power
and responsibilities established by
Congress in the preemption provisions
of FFDCA section 408(n)(4). As such,
EPA determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, EPA determined that
Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), and Executive Order 13175,
entitled “Consultation and Coordination
with Indian Tribal Governments” (65 FR
67249, November 9, 2000), do not apply
to this action. In addition, this action
does not impose any enforceable duty or
contain any unfunded mandate as
described under Title II of the Unfunded
Mandates Reform Act (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
EPA’s consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act (15
U.S.C. 272 note).

V. Congressional Review Act (CRA)

Under the CRA (5 U.S.C. 801 et seq.),
EPA will submit a rule report to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. This action is not a “‘major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180
Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.
Dated: April 2, 2020.
Richard Keigwin,
Director, Office of Pesticide Programs.
Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Add § 180.1375 to subpart D to read
as follows:

§180.1375 Methyl mercaptan; exemption
from the requirement of a tolerance.
Residues of methyl mercaptan are
exempt from the requirement of a
tolerance in or on all food commodities,
when methyl mercaptan is used as a
gopher repellent in irrigation lines in
accordance with label directions and
good agricultural practices.
[FR Doc. 2020-08964 Filed 5-15-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0074; FRL—10007—-09]

Fluridone; Pesticide Tolerances

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This regulation establishes
tolerances for residues of fluridone in or
on avocados, mandarins, pomegranates,
pistachios, and the stone fruit group
(crop group 12). SePRO Corporation
requested these tolerances under the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

DATES: This regulation is effective May
18, 2020. Objections and requests for
hearings must be received on or before
July 17, 2020, and must be filed in
accordance with the instructions
provided in 40 CFR part 178 (see also
Unit I.C. of the SUPPLEMENTARY
INFORMATION).

ADDRESSES: The docket for this action,
identified by docket identification (ID)
number EPA-HQ-OPP-2019-0074, is
available at http://www.regulations.gov
or at the Office of Pesticide Programs
Regulatory Public Docket (OPP Docket)
in the Environmental Protection Agency
Docket Center (EPA/DC), West William
Jefferson Clinton Bldg., Rm. 3334, 1301
Constitution Ave. NW, Washington, DC
20460-0001. The Public Reading Room
is open from 8:30 a.m. to 4:30 p.m.,
Monday through Friday, excluding legal
holidays. The telephone number for the
Public Reading Room is (202) 566—1744,
and the telephone number for the OPP
Docket is (703) 305-5805. Please review
the visitor instructions and additional
information about the docket available
at http://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(7505P), Office of Pesticide Programs,

Environmental Protection Agency, 1200
Pennsylvania Ave. NW, Washington, DC
20460-0001; main telephone number:
(703) 305—7090; email address:
RDFRNotices@epa.gov.

SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

¢ Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. How can I get electronic access to
other related information?

You may access a frequently updated
electronic version of EPA’s tolerance
regulations at 40 CFR part 180 through
the Government Publishing Office’s
e-CFR site at http://www.ecfr.gov/cgi-
bin/text-idx?&c=ecfré&tpl=/ecfrbrowse/
Title40/40tab_02.tpl.

C. How can I file an objection or hearing
request?

Under FFDCA section 408(g), 21
U.S.C. 3464, any person may file an
objection to any aspect of this regulation
and may also request a hearing on those
objections. You must file your objection
or request a hearing on this regulation
in accordance with the instructions
provided in 40 CFR part 178. To ensure
proper receipt by EPA, you must
identify docket ID number EPA-HQ-
OPP-2019-0074 in the subject line on
the first page of your submission. All
objections and requests for a hearing
must be in writing, and must be
received by the Hearing Clerk on or
before July 17, 2020. Addresses for mail
and hand delivery of objections and
hearing requests are provided in 40 CFR
178.25(b).

In addition to filing an objection or
hearing request with the Hearing Clerk
as described in 40 CFR part 178, please
submit a copy of the filing (excluding
any Confidential Business Information
(CBD) for inclusion in the public docket.
Information not marked confidential
pursuant to 40 CFR part 2 may be
disclosed publicly by EPA without prior
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notice. Submit the non-CBI copy of your
objection or hearing request, identified
by docket ID number EPA-HQ-OPP-
2019-0074, by one of the following
methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be CBI or
other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.
Additional instructions on commenting
or visiting the docket, along with more
information about dockets generally, is
available at http://www.epa.gov/
dockets.

II. Summary of Petitioned-For
Tolerance

In the Federal Register of February
11, 2020 (85 FR 7708) (FRL-10005-02),
EPA issued a document pursuant to
FFDCA section 408(d)(3), 21 U.S.C.
346a(d)(3), announcing the filing of a
pesticide petition (PP 8F8710) by
SePRO Corporation, 11550 North
Meridian Street, Suite 600, Carmel, IN
46032. The petition requested that 40
CFR part 180 be amended by
establishing tolerances for residues of
the herbicide fluridone in or on
avocados, mandarins, pomegranates,
pistachios, and the stone fruit group
(crop group 12) at 0.1 parts per million
(ppm). That document referenced a
summary of the petition prepared by
SePRO Corporation, the registrant,
which is available in the docket, http://
www.regulations.gov. There were no
comments received in response to the
notice of filing.

Based upon review of the data
supporting the petition, EPA is
establishing the requested tolerances
with slight variations to reflect the
correct commodity definitions.

III. Aggregate Risk Assessment and
Determination of Safety

Section 408(b)(2)(A)(@i) of FFDCA
allows EPA to establish a tolerance (the
legal limit for a pesticide chemical
residue in or on a food) only if EPA
determines that the tolerance is ‘‘safe.”
Section 408(b)(2)(A)(ii) of FFDCA
defines ‘‘safe’” to mean that ‘“‘there is a
reasonable certainty that no harm will
result from aggregate exposure to the

pesticide chemical residue, including
all anticipated dietary exposures and all
other exposures for which there is
reliable information.” This includes
exposure through drinking water and in
residential settings, but does not include
occupational exposure. Section
408(b)(2)(C) of FFDCA requires EPA to
give special consideration to exposure
of infants and children to the pesticide
chemical residue in establishing a
tolerance and to “‘ensure that there is a
reasonable certainty that no harm will
result to infants and children from
aggregate exposure to the pesticide
chemical residue. . . .”

Consistent with FFDCA section
408(b)(2)(D), and the factors specified in
FFDCA section 408(b)(2)(D), EPA has
reviewed the available scientific data
and other relevant information in
support of this action. EPA has
sufficient data to assess the hazards of
and to make a determination on
aggregate exposure for fluridone
including exposure resulting from the
tolerances established by this action.
EPA’s assessment of exposures and risks
associated with fluridone follows.

A. Toxicological Profile

EPA has evaluated the available
toxicity data and considered its validity,
completeness, and reliability as well as
the relationship of the results of the
studies to human risk. EPA has also
considered available information
concerning the variability of the
sensitivities of major identifiable
subgroups of consumers, including
infants and children.

The liver and kidneys were identified
as the primary target organs based on a
multitude of organ specific effects noted
across the toxicity database. All model
species exhibited indications of liver
toxicity that were often accompanied by
body weight effects. No signs of
neurotoxicity were identified in the rest
of the toxicity database. Toxicity from
repeated dose dermal exposures was
limited to irritation effects on the skin
(erythema, desquamation, epidermal
fissures). No evidence of
immunotoxicity, mutagenicity, or
carcinogenicity were noted in the
toxicity database. Fluridone did not
demonstrate mutagenic behavior either
in vitro or in vivo nor did exposure
result in an increased incidence of
tumors. The EPA concluded that
fluridone should be classified as “not
likely” to be a human carcinogen.

Specific information on the studies
received and the nature of the adverse
effects caused by fluridone as well as
the no-observed-adverse-effect-level
(NOAEL) and the lowest-observed-
adverse-effect-level (LOAEL) from the

toxicity studies can be found at http://
www.regulations.gov in document
Fluridone. Human Health Risk
Assessment for the Section 3
Registration on: Avocado, Mandarin
(Tangerine), Pistachio, Pomegranate,
and Stone Fruit (Crop Group 12-12) in
docket ID number EPA-HQ-OPP-2019—
0074.

B. Toxicological Points of Departure/
Levels of Concern

Once a pesticide’s toxicological
profile is determined, EPA identifies
toxicological points of departure (POD)
and levels of concern to use in
evaluating the risk posed by human
exposure to the pesticide. For hazards
that have a threshold below which there
is no appreciable risk, the toxicological
POD is used as the basis for derivation
of reference values for risk assessment.
PODs are developed based on a careful
analysis of the doses in each
toxicological study to determine the
dose at which no adverse effects are
observed (the NOAEL) and the lowest
dose at which adverse effects of concern
are identified (the LOAEL). Uncertainty/
safety factors are used in conjunction
with the POD to calculate a safe
exposure level—generally referred to as
a population-adjusted dose (PAD) or a
reference dose (RfD)—and a safe margin
of exposure (MOE). For non-threshold
risks, the Agency assumes that any
amount of exposure will lead to some
degree of risk. Thus, the Agency
estimates risk in terms of the probability
of an occurrence of the adverse effect
expected in a lifetime. For more
information on the general principles
EPA uses in risk characterization and a
complete description of the risk
assessment process, see http://
www.epa.gov/pesticides/factsheets/
riskassess.htm.

A summary of the toxicological
endpoints for fluridone used for human
risk assessment is discussed in Unit
III.B. of the final rule published in the
Federal Register of February 17, 2016
(81 FR 7982) (FRL-9941-69).

C. Exposure Assessment

1. Dietary exposure from food and
feed uses. In evaluating dietary
exposure to fluridone, EPA considered
exposure under the petitioned-for
tolerances as well as all existing
fluridone tolerances in 40 CFR 180. EPA
assessed dietary exposures from
fluridone in food as follows:

i. Acute exposure. Quantitative acute
dietary exposure and risk assessments
are performed for a food-use pesticide,
if a toxicological study has indicated the
possibility of an effect of concern
occurring as a result of a 1-day or single
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exposure. Such effects were identified
for fluridone. In estimating acute dietary
exposure, EPA used food consumption
information from the United States
Department of Agriculture (USDA)
National Health and Nutrition
Examination Survey, What We Eat in
America, (NHANES/WWEIA). This
dietary survey was conducted from 2003
to 2008. 100 percent crop treated (PCT),
tolerance-level residues, and default
processing factors were assumed for this
assessment.

ii. Chronic exposure. In conducting
the chronic dietary exposure assessment
EPA used the food consumption data
from the USDA NHANES/WWEIA. This
dietary survey was conducted from 2003
to 2008. 100 PCT, tolerance-level
residues, and default processing factors
were assumed.

iii. Cancer. Based on the data
summarized in Unit III.A., EPA has
concluded that fluridone does not pose
a cancer risk to humans. Therefore, a
dietary exposure assessment for the
purpose of assessing cancer risk is
unnecessary.

iv. Anticipated residue and percent
crop treated (PCT) information. EPA did
not use anticipated residue and/or PCT
information in the dietary assessment
for fluridone. Tolerance-level residues
and/or 100% CT were assumed for all
food commodities.

2. Dietary exposure from drinking
water. The Agency used screening level
water exposure models in the dietary
exposure analysis and risk assessment
for fluridone in drinking water. These
simulation models take into account
data on the physical, chemical, and fate/
transport characteristics of fluridone.
Further information regarding EPA
drinking water models used in pesticide
exposure assessment can be found at
http://www2.epa.gov/pesticide-science-
and-assessing-pesticide-risks/about-
water-exposure-models-used-pesticide.

Based on the Tier 1 Rice Model v2.0,
the estimated drinking water
concentrations (EDWCs) of fluridone for
acute exposures are estimated to be 150
parts per billion (ppb) for surface water
and 45 ppb for ground water. For
chronic exposures for non-cancer
assessments are estimated to be 107 ppb
for surface water and 43 ppb for ground
water.

Modeled estimates of drinking water
concentrations were directly entered
into the dietary exposure model. For
acute dietary risk assessment, the water
concentration value of 150 ppb was
used to assess the contribution to
drinking water. For chronic dietary risk
assessment, the water concentration of
value 107 ppb was used to assess the
contribution to drinking water.

3. From non-dietary exposure. The
term ‘“‘residential exposure” is used in
this document to refer to non-
occupational, non-dietary exposure
(e.g., for lawn and garden pest control,
indoor pest control, termiticides, and
flea and tick control on pets).

Fluridone is currently registered for
the following uses that could result in
residential exposures: From use on
ponds (including a homeowner use),
lakes, reservoirs, and rivers. EPA
assessed residential exposure using the
following assumptions: Adult
applicators may be exposed (dermal and
inhalation) while applying the pesticide
to residential ponds. Residential
handler exposure is expected to be
short-term in duration only.
Intermediate-term and chronic
exposures are not likely because of the
intermittent nature of applications by
homeowners. There is also potential for
residential post-application exposure
(dermal, inhalation and incidental
ingestion) for adults and children (3 to
<6 years old) swimming in treated
water. Residential post-application
exposure is expected to be short-term in
duration only. Further information
regarding EPA standard assumptions
and generic inputs for residential
exposures may be found at http://
www.epa.gov/pesticides/trac/science/
trac6a05.pdyf.

4. Cumulative effects from substances
with a common mechanism of toxicity.
Section 408(b)(2)(D)(v) of FFDCA
requires that, when considering whether
to establish, modify, or revoke a
tolerance, the Agency consider
“available information’” concerning the
cumulative effects of a particular
pesticide’s residues and “other
substances that have a common
mechanism of toxicity.” EPA has not
found fluridone to share a common
mechanism of toxicity with any other
substances, and fluridone does not
appear to produce a toxic metabolite
produced by other substances. For the
purposes of this tolerance action,
therefore, EPA has assumed that
fluridone does not have a common
mechanism of toxicity with other
substances. For information regarding
EPA’s efforts to determine which
chemicals have a common mechanism
of toxicity and to evaluate the
cumulative effects of such chemicals,
see EPA’s website at http://
www.epa.gov/pesticides/cumulative.

D. Safety Factor for Infants and
Children

1. In general. Section 408(b)(2)(C) of
FFDCA provides that EPA shall apply
an additional tenfold (10X) margin of
safety for infants and children in the

case of threshold effects to account for
prenatal and postnatal toxicity and the
completeness of the database on toxicity
and exposure unless EPA determines
based on reliable data that a different
margin of safety will be safe for infants
and children. This additional margin of
safety is commonly referred to as the
FQPA Safety Factor (SF). In applying
this provision, EPA either retains the
default value of 10X, or uses a different
additional safety factor when reliable
data available to EPA support the choice
of a different factor.

2. Prenatal and postnatal sensitivity.
There was no evidence of qualitative
susceptibility in fetuses in the rat and
rabbit developmental study. Equivocal
susceptibility was observed in the
young from the F2 population in the
reproductive study during the lactation
phase (based decreased body weight);
however, body weight of the F2
offspring returned to control levels after
the lactation period and no evidence of
susceptibility was observed in the F3
offspring.

3. Conclusion. EPA has determined
that reliable data show the safety of
infants and children would be
adequately protected if the FQPA SF
were reduced to 1X. More information
on that decision can be found at http://
www.regulations.gov in document
Fluridone. Human Health Risk
Assessment for the Section 3
Registration on: Avocado, Mandarin
(Tangerine), Pistachio, Pomegranate,
and Stone Fruit (Crop Group 12-12) in
docket ID number EPA-HQ-OPP-2019-
0074.

E. Aggregate Risks and Determination of
Safety

EPA determines whether acute and
chronic dietary pesticide exposures are
safe by comparing aggregate exposure
estimates to the acute PAD (aPAD) and
chronic PAD (cPAD). For linear cancer
risks, EPA calculates the lifetime
probability of acquiring cancer given the
estimated aggregate exposure. Short-,
intermediate-, and chronic-term risks
are evaluated by comparing the
estimated aggregate food, water, and
residential exposure to the appropriate
PODs to ensure that an adequate MOE
exists.

1. Acute risk. Using the exposure
assumptions discussed in this unit for
acute exposure, the acute dietary
exposure from food and water to
fluridone will occupy 2.3% of the aPAD
for all infants (<1-year-old), the
population group receiving the greatest
exposure.

2. Chronic risk. Using the exposure
assumptions described in this unit for
chronic exposure, EPA has concluded


http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/trac/science/trac6a05.pdf
http://www.epa.gov/pesticides/cumulative
http://www.epa.gov/pesticides/cumulative
http://www.regulations.gov
http://www.regulations.gov
http://www2.epa.gov/pesticide-science-and-assessing-pesticide-risks/about-water-exposure-models-used-pesticide
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that chronic exposure to fluridone from
food and water will utilize 7% of the
cPAD for children aged 1 to 2 the
population group receiving the greatest
exposure. Based on the explanation in
Unit II1.C.3., regarding residential use
patterns, chronic residential exposure to
residues of fluridone is not expected.

3. Short-term risk. Short-term
aggregate exposure takes into account
short-term residential exposure plus
chronic exposure to food and water
(considered to be a background
exposure level). Fluridone is currently
registered for uses that could result in
short-term residential exposure, and the
Agency has determined that it is
appropriate to aggregate chronic
exposure through food and water with
short-term residential exposures to
fluridone. Using the exposure
assumptions described in this unit for
short-term exposures, EPA has
concluded the combined short-term
food, water, and residential exposures
result in aggregate MOEs of 1,300 for
adults and 1,600 for children. Because
EPA’s level of concern for fluridone is
a MOE of 100 or below, these MOEs are
not of concern.

4. Intermediate-term risk.
Intermediate-term aggregate exposure
takes into account intermediate-term
residential exposure plus chronic
exposure to food and water (considered
to be a background exposure level). An
intermediate-term adverse effect was
identified; however, fluridone is not
registered for any use patterns that
would result in intermediate-term
residential exposure. Intermediate-term
risk is assessed based on intermediate-
term residential exposure plus chronic
dietary exposure. Because there is no
intermediate-term residential exposure
and chronic dietary exposure has
already been assessed under the
appropriately protective cPAD (which is
at least as protective as the POD used to
assess intermediate-term risk), no
further assessment of intermediate-term
risk is necessary, and EPA relies on the
chronic dietary risk assessment for
evaluating intermediate-term risk for
fluridone.

5. Aggregate cancer risk for U.S.
population. Based on the lack of
evidence of carcinogenicity in two
adequate rodent carcinogenicity studies,
fluridone is not expected to pose a
cancer risk to humans.

6. Determination of safety. Based on
these risk assessments, EPA concludes
that there is a reasonable certainty that
no harm will result to the general
population, or to infants and children
from aggregate exposure to fluridone
residues.

IV. Other Considerations

A. Analytical Enforcement Methodology

Adequate enforcement methodology
(high performance liquid
chromatography (HPLC) method
(originally submitted as method AM-
AA-CA-RO52—-AA-755)) is available to
enforce the tolerance expression.

B. International Residue Limits

In making its tolerance decisions, EPA
seeks to harmonize U.S. tolerances with
international standards whenever
possible, consistent with U.S. food
safety standards and agricultural
practices. EPA considers the
international maximum residue limits
(MRLs) established by the Codex
Alimentarius Commission (Codex), as
required by FFDCA section 408(b)(4).
The Codex Alimentarius is a joint
United Nations Food and Agriculture
Organization/World Health
Organization food standards program,
and it is recognized as an international
food safety standards-setting
organization in trade agreements to
which the United States is a party. EPA
may establish a tolerance that is
different from a Codex MRL; however,
FFDCA section 408(b)(4) requires that
EPA explain the reasons for departing
from the Codex level.

The Codex has not established a MRL
for fluridone.

V. Conclusion

Therefore, tolerances are established
for residues of fluridone, in or on
avocado, tangerine, pomegranate,
pistachio, and the fruit, stone, group 12—
12 at 0.1 ppm.

VI. Statutory and Executive Order
Reviews

This action establishes tolerances
under FFDCA section 408(d) in
response to a petition submitted to the
Agency. The Office of Management and
Budget (OMB) has exempted these types
of actions from review under Executive
Order 12866, entitled ‘“‘Regulatory
Planning and Review” (58 FR 51735,
October 4, 1993). Because this action
has been exempted from review under
Executive Order 12866, this action is
not subject to Executive Order 13211,
entitled “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) or Executive
Order 13045, entitled ‘“Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997), nor is it considered a
regulatory action under Executive Order
13771, entitled “Reducing Regulations
and Controlling Regulatory Costs” (82

FR 9339, February 3, 2017). This action
does not contain any information
collections subject to OMB approval
under the Paperwork Reduction Act
(PRA) (44 U.S.C. 3501 et seq.), nor does
it require any special considerations
under Executive Order 12898, entitled
“Federal Actions to Address
Environmental Justice in Minority
Populations and Low-Income
Populations” (59 FR 7629, February 16,
1994).

Since tolerances and exemptions that
are established on the basis of a petition
under FFDCA section 408(d), such as
the tolerance in this final rule, do not
require the issuance of a proposed rule,
the requirements of the Regulatory
Flexibility Act (RFA) (5 U.S.C. 601 et
seq.), do not apply.

This action directly regulates growers,
food processors, food handlers, and food
retailers, not States or Tribes, nor does
this action alter the relationships or
distribution of power and
responsibilities established by Congress
in the preemption provisions of FFDCA
section 408(n)(4). As such, the Agency
has determined that this action will not
have a substantial direct effect on States
or Tribal Governments, on the
relationship between the National
Government and the States or Tribal
Governments, or on the distribution of
power and responsibilities among the
various levels of government or between
the Federal Government and Indian
Tribes. Thus, the Agency has
determined that Executive Order 13132,
entitled “Federalism” (64 FR 43255,
August 10, 1999) and Executive Order
13175, entitled “Consultation and
Coordination with Indian Tribal
Governments” (65 FR 67249, November
9, 2000) do not apply to this action. In
addition, this action does not impose
any enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act (UMRA) (2 U.S.C. 1501 et
seq.).

This action does not involve any
technical standards that would require
Agency consideration of voluntary
consensus standards pursuant to section
12(d) of the National Technology
Transfer and Advancement Act
(NTTAA) (15 U.S.C. 272 note).

VII. Congressional Review Act

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), EPA will
submit a report containing this rule and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
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Register. This action is not a “major
rule” as defined by 5 U.S.C. 804(2).

List of Subjects in 40 CFR Part 180

Environmental protection,
Administrative practice and procedure,
Agricultural commodities, Pesticides
and pests, Reporting and recordkeeping
requirements.

Dated: April 13, 2020.

Michael Goodis,
Director, Registration Division, Office of
Pesticide Programs.

Therefore, 40 CFR chapter I is
amended as follows:

PART 180—[AMENDED]

m 1. The authority citation for part 180
continues to read as follows:

Authority: 21 U.S.C. 321(q), 346a and 371.

m 2. Amend § 180.420 by:
m a. Adding alphabetically entries for
“Avocado”; “Fruit, stone, group 12-12";
“Pistachio”’; “Pomegranate’’; and
“Tangerine” in the table in paragraph
(a)(2); and
m b. Removing the entries “Avocado”’;
and “Fruit, stone, group 12" in the table
in paragraph (d).

The additions read as follows:

§180.420 Fluridone; tolerances for

residues.

a * x %

Ez)) * *x %

Commodity P;'itlﬁ ber

AvoCcado .......cccveiiiiiiiieee, 0.1
Fruit, stone, group 12-12 ..... 0.1
Pistachio .......cccccooniiiienns 0.1
Pomegranate ...........ccceeeene 0.1
Tangerine .......cccevveevneneene. 0.1
* * * * *

[FR Doc. 2020-08963 Filed 5-15—20; 8:45 am]|
BILLING CODE 6560-50—-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

45 CFR Parts 160 and 164

Enforcement Discretion Regarding
COVID-19 Community-Based Testing
Sites (CBTS) During the COVID-19
Nationwide Public Health Emergency

AGENCY: Office of the Secretary, HHS.
ACTION: Notification of enforcement
discretion.

SUMMARY: This notification is to inform
the public that the Department of Health
and Human Services (HHS) is exercising
its discretion in how it applies the
Privacy, Security, and Breach
Notification Rules under the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA). As
a matter of enforcement discretion, the
HHS Office for Civil Rights (OCR) will
not impose penalties for noncompliance
with the regulatory requirements under
the HIPAA Rules against covered health
care providers or their business
associates in connection with the good
faith participation in the operation of a
COVID-19 Community-Based Testing
Site (CBTS) during the COVID-19
nationwide public health emergency.

DATES: The notification of enforcement
discretion was effective on April 9,
2020, and had a retroactive effect to
March 13, 2020, and will remain in
effect until the Secretary of HHS
declares that the public health
emergency no longer exists, or upon the
expiration date of the declared public
health emergency, including any
extensions, (as determined by 42 U.S.C.
247d),* whichever occurs first.

FOR FURTHER INFORMATION CONTACT:
Rachel Seeger at (202) 619-0403 or (800)
537-7697 (TDD).

SUPPLEMENTARY INFORMATION: HHS is
informing the public that it is exercising
its discretion in how it applies the
Privacy, Security, and Breach
Notification Rules under the Health
Insurance Portability and
Accountability Act of 1996 (HIPAA) 2
during the nationwide public health
emergency declared by the Secretary of
HHS.3

I. Background

The Office for Civil Rights (OCR) at
the U.S. Department of Health and
Human Services (HHS) is responsible

1Public Health Emergency Declaration issued by
HHS Secretary, pursuant to Section 319 of the
Public Health Service Act, on January 31, 2020,
with retroactive effective date of January 27, 2020.
For more information, see https://www.phe.gov/
emergency/news/healthactions/phe/Pages/2019-
nCoV.aspx.

2Due to the public health emergency posed by
COVID-19, the HHS Office for Civil Rights (OCR)
is exercising its enforcement discretion under the
conditions outlined herein. We believe that this
guidance is a statement of agency policy not subject
to the notice and comment requirements of the
Administrative Procedure Act (APA). 5 U.S.C.
553(b)(3)(A). OCR additionally finds that, even if
this guidance were subject to the public
participation provisions of the APA, prior notice
and comment for this guidance is impracticable,
and there is good cause to issue this guidance
without prior public comment and without a
delayed effective date. 5 U.S.C. 553(b)(3)(B) & (d)(3).

3 https://www.phe.gov/emergency/news/
healthactions/phe/Pages/2019-nCoV.aspx.

for enforcing certain regulations issued
under the Health Insurance Portability
and Accountability Act of 1996
(HIPAA), and the Health Information
Technology for Economic and Clinical
Health (HITECH) Act, to protect the
privacy and security of protected health
information (PHI), namely the HIPAA
Privacy, Security, and Breach
Notification Rules (HIPAA Rules).

During the COVID-19 national
emergency,* which also constitutes a
nationwide public health emergency,5
certain covered health care providers,
including some large pharmacy chains,
and their business associates may
choose to participate in the operation of
COVID-19 specimen collection and
testing sites (Community-Based Testing
Sites, or CBTS). For purposes of this
notification, a CBTS includes mobile,
drive-through, or walk-up sites that only
provide COVID-19 specimen collection
or testing services to the public.

OCR will exercise its enforcement
discretion and will not impose penalties
for noncompliance with regulatory
requirements under the HIPAA Rules
against covered health care providers
and their business associates in
connection with the good faith
participation in the operation of a CBTS
during the COVID-19 nationwide public
health emergency as described below.

II. Who/what is covered by this
notification?

This notification applies to all HIPAA
covered health care providers and their
business associates when such entities
are, in good faith, participating in the
operation of a CBTS. The operation of
a CBTS includes all activities that
support the collection of specimens
from individuals for COVID-19 testing.

II1. Covered Health Care Providers and
Their Business Associates Should
Implement Reasonable Safeguards

OCR encourages covered health care
providers participating in the good faith
operation of a CBTS to implement
reasonable safeguards to protect the
privacy and security of individuals’ PHI
Reasonable safeguards include the
following:

¢ Using and disclosing only the
minimum PHI necessary except when
disclosing PHI for treatment.

4Presidential Proclamation on Declaring a
National Emergency Concerning the Novel
Coronavirus Disease (COVID-19) Outbreak (Mar 13,
2020), available at https://www.whitehouse.gov/
presidential-actions/proclamation-declaring-
national-emergency-concerning-novel-coronavirus-
disease-covid-19-outbreak/.

5 Secretary of HHS Alex M. Azar, Determination
that a Public Health Emergency Exists (Jan. 31,
2020), available at https://www.phe.gov/emergency/
news/healthactions/phe/Pages/2019-nCoV.aspx.


https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.phe.gov/emergency/news/healthactions/phe/Pages/2019-nCoV.aspx
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
https://www.whitehouse.gov/presidential-actions/proclamation-declaring-national-emergency-concerning-novel-coronavirus-disease-covid-19-outbreak/
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e Setting up canopies or similar
opaque barriers at a CBTS to provide
some privacy to individuals during the
collection of samples.

e Controlling foot and car traffic to
create adequate distancing at the point
of service to minimize the ability of
persons to see or overhear screening
interactions at a CBTS. (A six foot
distance would serve this purpose as
well as supporting recommended social
distancing measures to minimize the
risk of spreading COVID-19.)

e Establishing a “buffer zone” to
prevent members of the media or public
from observing or filming individuals
who approach a CBTS, and posting
signs prohibiting filming.

¢ Using secure technology at a CBTS
to record and transmit electronic PHL

¢ Posting a Notice of Privacy
Practices (NPP), or information about
how to find the NPP online, if
applicable, in a place that is readily
viewable by individuals who approach
a CBTS.

Although covered health care
providers and business associates are
encouraged to implement these
reasonable safeguards at a CBTS, OCR
will not impose penalties for violations
of the HIPAA Privacy, Security, and
Breach Notification Rules that occur in
connection with the good faith
operation of a CBTS.

IV. Who/what is not covered by this
notification?

This notification does not apply to
health plans or health care
clearinghouses when they are
performing health plan and
clearinghouse functions. To the extent
that an entity performs both plan and
provider functions, the Notification
applies to the entity only in its role as
a covered health care provider and only
to the extent that it participates in a
CBTS.

This notification also does not apply
to covered health care providers or their
business associates when such entities
are performing non-CBTS related
activities, including the handling of PHI
outside of the operation of a CBTS.
Potential HIPAA penalties still apply to
all other HIPAA-covered operations of
the covered health care provider or
business associate, unless otherwise
stated by OCR.®

For example:

¢ A pharmacy that participates in the
operation of a CBTS in the parking lot
of its retail facility could be subject to

6OCR’s Notifications of Enforcement Discretion
and other materials relating to the COVID-19 public
health emergency are available at https://
www.hhs.gov/hipaa/for-professionals/special-
topics/hipaa-covid19/index.html.

a civil money penalty for HIPAA
violations that occur inside its retail
facility at that location that are
unrelated to the CBTS.

e A covered clinical laboratory that
has workforce members working on site
at a CBTS could be subject to a civil
money penalty for HIPAA violations
that occur at the laboratory itself.

e A covered health care provider that
experiences a breach of PHI in its
existing electronic health record system,
which includes PHI gathered from the
operation of a CBTS, could be subject to
a civil money penalty for violations of
the HIPAA Breach Notification Rule if it
fails to notify all individuals affected by
the breach (including individuals whose
PHI was created or received from the
operation of a CBTS).

V. Collection of Information
Requirements

This notification of enforcement
discretion creates no legal obligations
and no legal rights. Because this
document imposes no information
collection requirements, it need not be
reviewed by the Office of Management
and Budget under the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501
et seq.).

Dated: April 14, 2020.

Roger T. Severino

Director, Office for Civil Rights Department
of Health and Human Services.

[FR Doc. 2020-09099 Filed 5-15-20; 8:45 am]
BILLING CODE 4153-01-P

FEDERAL MARITIME COMMISSION

46 CFR Part 545

[Docket No. 19-05]

RIN 3072-AC76

Interpretive Rule on Demurrage and
Detention Under the Shipping Act

AGENCY: Federal Maritime Commission.
ACTION: Final rule.

SUMMARY: The Federal Maritime
Commission is clarifying its
interpretation of the Shipping Act
prohibition against failing to establish,
observe, and enforce just and reasonable
regulations and practices relating to or
connected with receiving, handling,
storing, or delivering property with
respect to demurrage and detention.
Specifically, the Commission is
providing guidance as to what it may
consider in assessing whether a
demurrage or detention practice is
unjust or unreasonable.

DATES: This final rule is effective May
18, 2020.

FOR FURTHER INFORMATION CONTACT:
Rachel E. Dickon, Secretary; Phone:
(202) 523-5725; Email: secretary@
fmece.gov.

SUPPLEMENTARY INFORMATION:
I. Introduction

On September 17, 2019, the
Commission published proposed
guidance, in the form of an interpretive
rule, about factors it may consider when
assessing the reasonableness of
demurrage and detention practices and
regulations under 46 U.S.C. 41102(c) *
and 46 CFR 545.4(d).2 The rule followed
years of complaints from U.S. importers,
exporters, transportation intermediaries,
and drayage truckers that ocean carrier
and marine terminal operator demurrage
and detention practices unfairly
penalized shippers, intermediaries, and
truckers for circumstances outside their
control.3 These complaints led the
Commission to open a Fact Finding
Investigation that substantiated many of
these concerns. Based on the
investigation and previous experience
with demurrage and detention issues,
the Commission developed guidance
and sought comment in a Notice of
Proposed Rulemaking (NPRM).# The
interpretive rule was intended to reflect
three general principles:

1. Importers, exporters, intermediaries, and
truckers should not be penalized by
demurrage and detention practices when
circumstances are such that they cannot
retrieve containers from, or return containers
to, marine terminals because under those
circumstances the charges cannot serve their
incentive function.

2. Importers should be notified when their
cargo is actually available for retrieval.

3. Demurrage and detention policies
should be accessible, clear, and, to the extent
possible, use consistent terminology.®

1Section 41102(c) represents the recodification of
section 10(d)(1) of the Shipping Act of 1984. Some
authorities cited herein refer to section 41102(c)
while others refer to section 10(d)(1). For ease of
reading, we will generally refer to section 41102(c)
in analyzing these authorities.

2Notice of Proposed Rulemaking: Interpretive
Rule on Demurrage and Detention Under the
Shipping Act, 84 FR 48850 (Sept. 17, 2019).

3The term “ocean carrier” in this document
refers to ocean common carriers subject to 46 U.S.C.
41102(c). See 46 U.S.C. 40102(18). Although the
rule focuses on the practices of ocean carriers, i.e.,
vessel-operating common carriers, and marine
terminal operators as defined in the Shipping Act,
section 41102(c) also applies to ocean
transportation intermediaries, and some entities,
specifically, non-vessel operating common carriers,
are both “common carriers” and “ocean
transportation intermediaries.” 46 U.S.C. 40102(17),
(20).

484 FR at 48850-56.

5 See 84 FR at 48851-53; Fact Finding
Investigation No. 28 Final Report at 32 ((Dec. 3,
2018) (Final Report), https://www2.fmc.gov/
readingroom/docs/FF%20No.%2028/FF-28_FR.pdf.


https://www.hhs.gov/hipaa/for-professionals/special-topics/hipaa-covid19/index.html
https://www.hhs.gov/hipaa/for-professionals/special-topics/hipaa-covid19/index.html
https://www.hhs.gov/hipaa/for-professionals/special-topics/hipaa-covid19/index.html
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/FF-28_FR.pdf
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/FF-28_FR.pdf
mailto:secretary@fmc.gov
mailto:secretary@fmc.gov
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The NPRM attempted to provide
guidance on these principles while
making sure that the proposed
interpretive rule was flexible enough to
account for the variety of marine
terminal operations nationwide and to
allow for innovative commercial
solutions to commercial problems.

Consequently, instead of prescribing
practices that ocean carriers and marine
terminal operators must adopt or avoid,
the Commission’s proposed rule was a
non-exclusive list of factors that the
Commission may consider when
assessing the reasonableness of
demurrage and detention practices
under 46 U.S.C. 41102(c) and 46 CFR
545.4(d). Each section 41102(c) case
would continue to be decided on its
particular facts, and the rule would not
foreclose parties from raising, or the
Commission from considering, factors
beyond those listed in the rule.

The Commission received just over
one hundred comments to the NPRM,
the vast majority of which supported the
Commission’s rule. In particular,
American importers, exporters,
intermediaries, and truckers urged that
the Commission adopt it, and, in many
instances, implored the Commission to
do more. Ocean carriers and their
marine terminal operator partners
opposed the proposed guidance on legal
and policy grounds.

Having considered the comments, the
Commission adopts the rule as set forth
in the NPRM, with a few minor changes.
In particular, the Commission is
revising the regulatory text to: (1) Adopt
a policy regarding demurrage and
detention practices and government
inspections; and (2) to make clear that
the rule does not preclude the
Commission from considering
additional factors outside those
specifically listed.6 Importantly, the rule
is not intended to, and cannot, solve
every demurrage and detention problem
or quell all disputes. Rather, it reflects
the Commission’s finding that all
segments of the industry will benefit
from advance notice of how the
Commission will approach the
“reasonableness” inquiry under section
41102(c). The Commission continues to
believe that such guidance will promote
fluidity in the U.S. freight delivery
system by ensuring that demurrage and
detention serve their purpose of
incentivizing cargo and equipment
velocity, and that the interpretive rule
will also mitigate confusion, reduce and
streamline disputes, and enhance

6 The Commission is also making minor changes
in the final rule, described in more detail below.
The Commission has also made technical
formatting changes to the paragraph levels in the
final regulatory text.

competition and innovation in business
operations and policies.

II. NPRM and Summary of Comments

A. Background

Although the rule is derived from
Commission’s Fact Finding
Investigation No. 28, that investigation
itself was just the Commission’s latest
attempt to reconcile shipper and trucker
complaints about ocean carrier and
marine terminal operator demurrage and
detention practices with the latter
groups’ insistence that the
transportation system was working well
and that Commission action was
unnecessary.

The Commission’s recent focus on
demurrage and detention began in 2014,
when the Commission hosted four
regional port forums regarding
congestion in the international ocean
supply system.? These forums were
catalyzed in part by severe winter
weather and the expiration of the labor
agreement covering most West Coast
port workers. Although demurrage and
detention were not the focus of the
forums, shipper and trucker discontent
with free time, demurrage, and
detention practices was ‘“‘palpable.” 8

In response, Commission staff issued
a report, subsequently published by the
Commission in 2015, that compiled
shipper concerns about demurrage and
detention, examined potential private-
sector approaches to addressing those
concerns, and surveyed possible ways
the Commission could serve as a
catalyst for those efforts.9 Among other
things, the report noted that: (1) It
appeared that ocean carriers, rather than
marine terminal operators, generally
control demurrage and detention
practices; and (2) there was little
uniformity in demurrage and detention
terminology or the circumstances under
which ocean carriers would waive,
refund, or otherwise mitigate demurrage
and detention, making comparisons
across the industry difficult.1® The
report also noted “shippers’ perceptions
that demurrage charges are not serving

7 See Fed. Mar. Comm’n, 2014 Port Forums,
https://www.fmc.gov/about-the-fmc/2014-public-
port-forums/; Fed. Mar. Comm’n, Report, Rules,
Rates, and Practices Relating to Detention,
Demurrage, and Free Time for Containerized
Imports and Exports Moving Through Selected
United States Ports at 3 (April 3, 2015) (FMC
Demurrage Report), https://www.fmc.gov/wp-
content/uploads/2019/04/reportdemurrage.pdf.

8Fed. Mar. Comm’n, Report, U.S. Container Port
Congestion & Related International Supply Chain
Issues: Causes, Consequences & Challenges at 75
(July 2015) (FMC Congestion Report), https://
www.fme.gov/wp-content/uploads/2019/04/
PortForumReport FINALwebAll pdf.

9FMC Demurrage Report at 1.

10 FMC Demurrage Report at 2,4, 32.

to speed the movement of cargo, the
purpose for which those charges had
originally been intended.” 11

Aggrieved shippers, intermediaries,
and truckers took action in 2016 by
petitioning the Commission to adopt a
rule specifying certain circumstances
under which it would be unreasonable
for ocean carriers or marine terminal
operators to collect demurrage or
detention.12 The petitioners were
chiefly concerned that although
demurrage and detention are intended
to incentivize efficient cargo retrieval
and container return, “these charges did
not abate consistently even though
shippers, consignees, and drayage
providers had no control over the events
that cause[d] the ports to be inaccessible
and prevented them from retrieving
their cargo or returning equipment.” 13
Petitioners argued that not only were
current ocean carrier and marine
terminal demurrage and detention
practices unjust and unreasonable, but
permitting ocean carriers and marine
terminal operators to levy these charges
even when cargo and equipment could
not be retrieved or returned weakened
any incentive for them to address port
congestion and their own operational
inefficiencies.1* The Commission
received numerous comments on the
petition and held two days of public
hearings.

In light of the petition, comments, and
testimony, on March 5, 2018, the
Commission launched a non-
adjudicatory fact finding investigation
into “current conditions and practices
of vessel operating common carriers and
marine terminal operators, and U.S.
demurrage, detention, and per diem
charges.” 15 In so doing, the
Commission acknowledged the
petitioners’ concerns, highlighted the
nationwide scope of the Commission’s
jurisdiction and the variety of
demurrage and detention practices
across the country, and recognized that

11 FMC Demurrage Report at 44.

12 Coalition for Fair Port Practices Petition for
Rulemaking, FMC No. P4-16, Ex. A (Dec. 7, 2016)
(Pet. P4-16). Petitioners’ rule would “‘essentially
revive rules that the Commission had in place for
the port of New York for over 40 years.” Id. at 32.

13 Pet. P4-16 at 3.

14Pet. P4-16 at 4-5 (“But the incentive placed
upon ocean common carriers and marine terminal
operators to address port congestion is weakened if
they can levy demurrage, detention, and per diem
charges against parties who have no influence over
the operations and conditions that prevent
shippers, consignees, and drayage providers from
promptly picking up cargo and returning
equipment.”).

15 Conditions and Practices Related to Detention,
Demurrage, and Free Time in Int’l Oceanborne
Commerce, 1 FM.C.2d 1 (FMC 2018) (Order of
Investigation), https://www2.fmc.gov/readingroom/
docs/FF%20No.%2028/ff-28_ord2.pdf/.


https://www.fmc.gov/wp-content/uploads/2019/04/PortForumReport_FINALwebAll.pdf
https://www.fmc.gov/wp-content/uploads/2019/04/PortForumReport_FINALwebAll.pdf
https://www.fmc.gov/wp-content/uploads/2019/04/PortForumReport_FINALwebAll.pdf
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/ff-28_ord2.pdf/
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/ff-28_ord2.pdf/
https://www.fmc.gov/wp-content/uploads/2019/04/reportdemurrage.pdf
https://www.fmc.gov/wp-content/uploads/2019/04/reportdemurrage.pdf
https://www.fmc.gov/about-the-fmc/2014-public-port-forums/
https://www.fmc.gov/about-the-fmc/2014-public-port-forums/
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“It]he international ocean liner trade
has changed dramatically over the last
fifty years, driven in large part by the
advent of containerization.” 16 The
Commission named Commissioner
Rebecca F. Dye the Fact Finding Officer
and charged her with developing a
record on five subjects related to
demurrage and detention: (a)
Comparative commercial conditions and
practices in the United States vis-a-vis
other maritime nations; (b) tender of
cargo; (c) billing practices; (d) practices
regarding delays caused by intervening
events; and (e) dispute resolution
practices.1” The Commission stated it
would use the resulting record and Fact
Finding Officer’s recommendation to
determine its policies with respect to
demurrage and detention.18
The Fact Finding Investigation lasted 17
months and involved written discovery,
field interviews, and group discussions
with industry leaders.19 The
investigation revealed a situation
marked by: (1) Increasing demurrage
and detention charges even after
controlling for weather and labor events;
(2) complexity; and (3) a lack of clarity
and consistency regarding demurrage
and detention practices, policies, and
terminology.29 On December 3, 2018,
the Fact Finding Officer found that:

¢ Demurrage and detention are
valuable charges when applied in ways
that incentivize cargo interests to move
cargo promptly from ports and marine
terminals;

¢ All international supply chain
actors could benefit from transparent,
consistent, and reasonable demurrage
and detention practices, which would
improve throughput velocity at U.S.
ports, allow for more efficient use of
business assets, and result in
administrative savings; and

16 Id. at 2.

17 Id. at 2-3.

18]d. at 2.

191n the first phase of the investigation, the Fact
Finding Officer (FFO) obtained information and
documents from twenty-three ocean carriers and
forty-four marine terminal operators and operating
ports, as well as importers, exporters, truckers, and
intermediaries. Final Report at 7-8. In the
investigation’s second phase, the FFO met in-
person and telephonically with representatives
from a cross section of the industry, including over
twenty-five ports and marine terminal operators. Id.
at 11. In the third phase, the FFO met with
stakeholders in groups to discuss the feasibility of
implementing some of the recommendations from
the first two investigatory phases. Letter from
Rebecca F. Dye, Commissioner, to Michael A.
Khouri, Chairman, Daniel B. Maffei, Commissioner,
Louis E. Sola, Commissioner, Federal Maritime
Commission (Aug. 27, 2019) (FF28 Letter).

20 Fact Finding Investigation No. 28 Interim
Report at 5-14 (Sept. 4, 2018) (Interim Report),
https://www2.fmc.gov/readingroom/docs/
FF%20No.%2028/FF28_int_rpt2.pdf/; Final Report
at 25, 29-30.

¢ Focusing port and marine terminal
operations on notice of actual cargo
availability would achieve the goals of
demurrage and detention practices and
improve the performance of the
international commercial supply
chain.21

The Fact Finding Officer further
found that the U.S. international ocean
freight delivery system, and American
economy, would benefit from:

= Transparent, standardized language
for demurrage and detention practices;

» Clear, simplified, and accessible
demurrage and detention billing
practices and dispute resolution
processes;

= Explicit guidance regarding the
types of evidence relevant to resolving
demurrage and detention disputes;

= Consistent notice to cargo interests
of container availability; and

= An FMC Shipper Advisory Board.22

The Fact Finding Officer ultimately
recommended that the Commission: (a)
Implement the guidance from the
investigation’s Final Report in an
interpretive rule; (b) establish a Shipper
Advisory Board; and (c) continue to
support the FFO’s work with
stakeholders in Memphis.23 As to the
first recommendation, the Fact Finding
Officer emphasized the “longstanding
principle that practices imposed by
tariffs, which are implied contracts by
law, must be tailored to meet their
intended purpose.” 24 Accordingly, the
Fact Finding Officer explained, “when
incentives such as demurrage and
detention no longer function because
shippers are prevented from picking up
cargo or returning containers within
time allotted,” absent extenuating
circumstances, “‘charges should be
suspended.” 25 The Fact Finding Officer
also recommended that the Commission
make clear in its proposed guidance that
it may consider other factors in the
‘“reasonableness inquiry’” under section
41102(c), including the “existence,
accessibility, and transparency of
demurrage and detention policies,
including dispute resolution policies
(and related concepts such as clear bills
and evidence guidelines), and clarified
language.” 26

B. Notice of Proposed Rulemaking and
Comments

The Commission adopted the Fact
Finding Officer’s recommendation on
September 6, 2019, and on September

21Final Report at 32.
22Final Report at 32.
23 FF28 Letter at 1.
24FF28 Letter at 1.
25 FF28 letter at 2.
26 FF28 Letter at 2.

13, 2019, issued its proposed guidance
in an NPRM.27 The proposed rule took
the form of a non-exclusive list of
factors that the Commission may
consider when assessing the
reasonableness of demurrage and
detention regulations and practices
under 46 U.S.C. 41102(c).28 Consistent
with Commission caselaw on section
41102(c), the chief consideration was
whether ocean carrier and marine
terminal operator practices are tailored
to meet their intended purposes.2° In
the case of demurrage and detention, the
rule stated, this means considering the
extent to which demurrage and
detention serve their purposes as
financial incentives to promote freight
fluidity.30 The rule also set forth
illustrations of how the Commission
might apply this principle, and
additional considerations the
Commission might weigh, in various
contexts, e.g., empty container return.3?
The Commission discussed government
inspections in the NPRM but deferred
issuing guidance with respect to that
issue until it received industry
comment.

The industry responded to the NPRM
with over one hundred comments.32
Most commenters supported the
proposed guidance.33 This support
came primarily from importers,
exporters, transportation intermediaries,
and truckers, large and small, and their
trade associations, from across the
United States. To the extent their
comments departed from the rule, it was
to ask the Commission to do more: To
be more prescriptive and require ocean
carriers to take certain actions and
refrain from others, to apply the
proposed guidance to more situations
and contexts than described expressly
in the NPRM, and to consider more

27 See Fed. Mar. Comm’'n, Commission Approves
Dye’s Final Recommendations on Detention and
Demurrage (Sept. 6, 2019), https://www.fmc.gov/
commission-approves-dyes-final-recommendations-
on-detention-and-demurrage/; Fed. Mar. Comm’n,
Proposed Interpretive Rule on Demurrage and
Detention Issued (Sept. 13, 2019), https://
www.fmec.gov/proposed-interpretive-rule-on-
demurrage-and-detention-issued/.

2884 FR at 48855-48856.

2984 FR at 48852.

3084 FR at 48855.

3184 FR at 48855—48856.

32In promulgating this final rule and as discussed
below, the Commission has considered all
comments filed on or before the comment deadline
of October 31, 2019, as well as all comments filed
between November 1, 2019 and March 31, 2020.
Although we received additional comments in
April 2020, it was not possible to consider these
comments given the drafting schedule for the final
rule.

33 Approximately 60 commenters expressly
supported the proposed guidance, and another 20
commenters supported the proposed guidance
implicitly or in part.


https://www.fmc.gov/commission-approves-dyes-final-recommendations-on-detention-and-demurrage/
https://www.fmc.gov/commission-approves-dyes-final-recommendations-on-detention-and-demurrage/
https://www.fmc.gov/commission-approves-dyes-final-recommendations-on-detention-and-demurrage/
https://www.fmc.gov/proposed-interpretive-rule-on-demurrage-and-detention-issued/
https://www.fmc.gov/proposed-interpretive-rule-on-demurrage-and-detention-issued/
https://www.fmc.gov/proposed-interpretive-rule-on-demurrage-and-detention-issued/
https://www2.fmc.gov/readingroom/docs/FF%20No.%2028/FF28_int_rpt2.pdf/
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circumstances as justifying mitigation of
demurrage and detention.

In contrast, ocean carriers, marine
terminal operators, chassis lessors, and
cooperative working agreements of
ocean carriers and marine terminal
operators 34 opposed the rule. Also
opposing the rule were trade
associations such as the World Shipping
Council (WSC), a trade group
representing the interests of
approximately 90 percent of the global
liner vessel capacity, whose members
include companies such as China
COSCO Shipping Corporation,
Mediterranean Shipping Company, and
A.P. Mgller-Maersk.35 They argued that
the Commission lacks the authority to
issue the rule, and that the rule is
unnecessary, costly, burdensome, and
unfair to ocean carriers and marine
terminal operators.

II1. Discussion of Particular Issues

A. General Legal Challenges to Rule

Ocean carrier and marine terminal
operators raise a number of legal
objections to the rule, many of which
are based on misinterpretations of the
guidance.?® WSC describes the rule as
“prescribling] sweeping new standards
that would make ocean carriers
financially responsible for
circumstances beyond their control”
and “impose significant regulatory costs
on carriers in order to comply with
those standards.” 37 Similarly, the
National Association of Waterfront
Employers (NAWE) contends that the
rule “would require wholesale changes
in the way ocean carriers and marine
terminal operators do business.” 38 And
the Pacific Merchant Shipping
Association (PMSA) insists that the
NPRM'’s ‘“‘rigid standards of
reasonableness” “seek[ ] to mandate a
‘perfect world.” ”” 39

34 The Ocean Carrier Equipment Management
Association (OCEMA) (FMC Agreement No.
011284), the Port of New York and New Jersey
Sustainable Services Agreement (PONYNJSSA)
(FMGC Agreement No. 201175), and the West Coast
MTO Agreement (WCMTOA) (FMC Agreement No.
201143) are cooperative working agreements filed
with the Commission under the Shipping Act.

35 http://www.worldshipping.org/about-the-
council/member-corporations.

36 The Institute of International Container
Lessors’ (IICL) argument that “the FMC had no
jurisdiction to permit the chassis management
limited liability corporations that were formed by
the ocean carriers to become parties to FMC
agreements with resultant antitrust immunity” is
beyond the scope of this rulemaking.

37WSC at 2; see also id. at 4 (describing rule as
a “blanket rule”).

38 NAWE at 8. NAWE represents marine terminal
operators. Id. at 1.

39PMSA at 1, 4. PMSA is an association of marine
terminal operators and ocean carriers. Id. at 1.

These characterizations bear little
resemblance to the proposed rule.#® The
rule consists of a non-exclusive list of
factors for the Commission to consider
when determining whether demurrage
and detention practices are “‘just and
reasonable” under 46 U.S.C. 41102(c).4?
And aside from the general incentive
principle, which the proposed rule
indicated the Commission will
consider,42 the particular applications
of that principle and other factors listed
are things the Commission may
consider. The Commission also sought
in the preamble of the NPRM to give a
sense of how those factors might weigh
in particular contexts 43 and gave some
examples of the attributes of demurrage
and detention practices that might, in
the abstract, weigh favorably or
unfavorably in the analysis.*4

The Commission emphasized that
although the factors in the proposed
rule would guide its analysis, “each
section 41102(c) case would continue to
be decided on the particular facts of the
case.” 45 The application of the
“incentive principle,” the Commission
reiterated, would “vary depending on
the facts of a given case.”” 46 Moreover,

40 WSC implicitly concedes that the rule does not
set forth requirements by using the adverb
“effectively”” when portraying what it believes the
guidance would do. See WSC at 10 (“The NPRM
effectively prohibits. . . .”); id. at 11 (“the NPRM
effectively requires . . .”); cf. (“This new
interpretation of reasonableness would essentially
require. . . .”).

4184 FR at 48851, 48855-56; see also FF28 Letter
at 2 (noting that interpretive rule includes factors
that the Commission may consider as contributing
to the reasonableness inquiry).

4284 FR at 48855-56. As noted in the NPRM, the
“incentive principle” is simply another way of
stating the preexisting test for reasonableness under
section 41102(c): Whether a regulation or practice
is “tailored to meet its intended purpose.” Id. at
48852 (quoting Distribution Servs. Ltd. v. Trans-
Pac. Freight Conference of Japan and Its Member
Lines, 24 SR.R. 714, 722 (FMC 1988)).

43 F.g., 84 FR at 48852; see also id. 48853 (‘“The
more notice is calculated to apprise cargo interests
that cargo is available for retrieval, the more this
factor favors a finding of reasonableness.”); id.
(“The more these factors align with the goal of
moving cargo off terminal property, the less likely
demurrage practices would be found
unreasonable.”).

4484 FR at 48852 (listing ““[e]xamples of
demurrage practices that are expressly linked to
container availability and which the Commission
would weigh positively in the reasonableness
analysis”); id. at 48853 (“Imposing detention in
situations of uncommunicated or untimely
communicated changes in container return location
also weighs on the side of unreasonableness, as
might doing so when there have been
uncommunicated or untimely communicated notice
of terminal closures for empties.”); id.
(“[D]emurrage practices that link the start of free
time to notice that a container is available weigh in
favor of reasonableness. . . . . ”); id. at 48854
(listing attributes of dispute resolution policies that
will weigh in favor of reasonableness).

4584 FR at 48851.

4684 FR at 48852.

the Commission specified that the
illustrations of how the factors might
apply in the NPRM were subject to
“extenuating circumstances.” 47 In other
words, the Commission would consider
any additional or countervailing
arguments or evidence raised by the
parties in a particular case.

It appears from ocean carrier and
marine terminal operator comments,
however, that some may have
misunderstood the nature of the
proposed rule. Consequently, the final
rule includes a new paragraph
confirming that nothing in the rule
precludes the Commission from
considering other factors, arguments,
and evidence in addition to the ones
specified.

1. APA Considerations

Turning to the ocean carriers and
marine terminal operators’ specific legal
objections, these commenters first argue
that despite the Commission
characterizing the proposed rule as
guidance and interpretive, it is actually
a legislative rule subject to all the
Administrative Procedure Act’s (APA)
rulemaking requirements.*8 Because the
Commission did not comply with these
requirements, they argue, the rule
violates the APA.

The APA’s notice-and-comment
requirements apply to legislative rules,
not “interpretative rules, general
statements of policy, or rules of agency
organization, procedure, or practice.” 49
A legislative rule is “[aln agency action
that purports to impose legally binding
obligations or prohibitions on regulated
parties—and that would be the basis for
an enforcement action for violations of
those obligations or requirements.” 50
Interpretive rules and policy statements,
in contrast, are explanatory in nature;
they do not impose new obligations.5?
The key consideration is whether the
rule has “legal effect,” which courts
assess by asking:

(1) Whether in the absence of the rule there
would not be an adequate legislative basis for
enforcement action or other agency action to
confer benefits or ensure the performance of

4784 FR at 48855 (‘“Absent extenuating
circumstances, practices and regulations that
provide for imposition of detention when it does
not serve its incentivizing purposes, such as when
empty containers cannot be returned, are likely to
be found unreasonable.”); id. at 48853 (framing
guidance as “[a]bsent extenuating circumstances”).

48 WSC at 6.

495 U.S.C. 553(b).

50 Nat’] Mining Ass’n v. McCarthy, 758 F.3d 243,
251 (D.C. Cir. 2014).

51]d. at 252. Although the Commission refers to
its guidance as an interpretive rule, whether it is an
“interpretive rule” or “general statement of policy”
within the meaning of the APA is not relevant to
WSC’s argument that the rule is legislative.


http://www.worldshipping.org/about-the-council/member-corporations
http://www.worldshipping.org/about-the-council/member-corporations
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duties, (2) whether the agency has published
the rule in the Code of Federal Regulations,
(3) whether the agency has explicitly invoked
its general legislative authority, or (4)
whether the rule effectively amends a prior
legislative rule. If the answer to any of these
questions is affirmative, we have a
legislative, not an interpretive rule.52

None of the factors support treating
the Commission’s non-exclusive list of
considerations as a legislative rule. WSC
argues that the rule meets the first prong
because it “without question proposes
new, enforceable obligations on carriers
with respect to detention practices.” 53
According to WSC, the rule and NPRM
would require substantial changes in
how carriers operate, and ““the proposed
rule would create new grounds for
reparations actions.” 54

The rule does not, however, have
“legal effect” within the meaning of the
American Mining test. The rule could
not be the basis for a Commission
enforcement action or a private party
reparation action. There are no
“requirements” or mandates or dictates
in the rule for an ocean carrier to
violate. In other words, one cannot bring
an action based on the rule alone—the
basis for any legal action would be
section 41102(c). Similarly, the rule
does not subject regulated entities to
any new legal authority. They were
already subject to section 41102(c)’s
requirement that their practices be “just
and reasonable.” Further, the NPRM
makes clear that each demurrage and
detention case under section 41102(c)
would be decided on its own facts, and
the Commission is adding a provision to
the final rule to expressly reflect that the
Commission may consider additional
factors, arguments, and evidence
presented in individual cases. A set of
factors issued as guidance does not
constitute a legislative rule.55

Moreover, that the industry might rely
on the guidance in the Commission’s
rule, and that ocean carriers and marine
terminal operators might feel ““pressure
to voluntarily conform” does not make
the rule legislative.5¢ The Commission

52 Am. Mining Cong. v. Mine Safety & Health
Admin., 995 F.2d 1106, 1112 (D.C. Cir. 1993).

53WSC at 4.

54 WSC at 5.

55 Cf. Inv. Co. Inst. v. CFTC, 720 F.3d 370, 381
(D.C. Cir. 2013) (noting that guidance in form of a
seven-factor test was not subject to the APA’s
notice-and-comment provision).

56 Sec. Indus. & Fin. Mkts. Ass’nv. CFTC, 67 F.
Supp. 3d 373, 422 (D.D.C. 2014). In determining
that the agency issuance was a policy statement as
opposed to a legislative rule, the court reasoned that
“[plractical consequences, such as the threat of
having to defend itself in an administrative hearing
should the agency actually decide to pursue
enforcement pursuant to the policies within the
Cross-Border Action are insufficient to bring an
agency’s conduct under [the Court’s] purview.” Id.
(internal quotation marks omitted).

is issuing guidance in part to mitigate
confusion about how the Commission
may apply section 41102(c) with respect
to demurrage and detention.57 Providing
advance notice ‘““facilitates long range
planning within the regulated industry,
and allows the public a chance to
contemplate an agency’s views before
those views are applied to particular
factual circumstances.” 38 Commission
guidance will not only help ocean
carriers and marine terminal operators
avoid section 41102(c) liability, but it
will also raise awareness of shipper,
intermediary, and trucker obligations.
The “mere fact” that an interpretive rule
could have a “substantial impact does
not transform it into a legislative
rule.” 59

Additionally, the rule is not
legislative because the Commission
published the NPRM in the Federal
Register and because the final rule will
be codified in the Code of Federal
Regulations (CFR). While publication in
the CFR is a factor courts look at, it is

ased on a presumption, 60 and

publication or its absence is nothing
more than a “snippet of evidence of
agency intent”; it is not determinative.6?
The Commission customarily publishes
non-legislative rules in the CFR in a part
titled “Interpretations and Statements of
Policy.” 62 For instance, the
Commission published an interpretive
rule regarding section 41102(c) in the
CFR as recently as December 2018.53
Here, the Commission reasoned that
publication in the Federal Register and
CFR was not only consistent with its
normal practice, but would promote
public notice of the guidance.54

The Commission’s guidance also does
not qualify as a legislative rule under
the final two American Mining criteria.
The Commission did not invoke its
general legislative authority to issue its
interpretive rule. The Commission’s
authority to issue interpretive rules and

5784 FR at 48851.

58 Sec. Indus., 67 F. Supp. 3d at 422 (internal
quotation marks and citations omitted).

59 Cent. Texas Tel. Coop. v. FCC, 402 F.3d 205,
214 (D.C. Cir. 2005).

60 Am. Mining Cong., 995 F.2d at 1109 (“Second,
an agency presumably intends a rule to be
legislative if it has the rule published in the Code
of Federal Regulations . . . .).

61 Health Ins. Ass’n of Am. v. Shalala, 23 F.3d
412, 423 (D.C. Cir. 1994).

6246 CFR part 545.

63 Final Rule: Interpretive Rule, Shipping Act of
1984, 83 FR 64478 (Dec. 17, 2018).

64 Cf. Am. Mining Cong., 995 F.2d at 1112 (“The
protection that Congress sought to secure by
requiring notice and comment for legislative rules
is not advanced by reading the exemption for
‘interpretive rule’ so narrowly as to drive agencies
into pure ad hocery—an ad hocery, moreover, that
affords less notice, or less convenient notice, to
affected parties.”).

policy statements derives from the
APA.65 The only reference to the
Commission’s general rulemaking
authority under 46 U.S.C. 305 in the
NPRM copies the preexisting authority
citation for part 545 of the
Commission’s regulations.®¢ And the
Commission’s rule does not amend any
prior legislative rule.

Because the Commission’s guidance is
not a legislative rule, APA requirements
applicable solely to legislative rules are
inapplicable here. That said,
commenters’ APA-related arguments are
unpersuasive. The primary distinction
under the APA between legislative rules
on one hand and interpretive rules and
statements of policy on the other is that
the former require notice and comment
while the latter do not.67 While not
required to engage in notice-and-
comment rulemaking, the Commission
nonetheless provided notice and
requested comment on the proposed
rule in this case, and ocean carriers,
marine terminal operators, importers,
exporters, intermediaries, and truckers
also had the opportunity to weigh in on
possible Commission action during the
Fact Finding No. 28 investigation.

WSC argues that the Commission
failed in the NPRM to discuss the record
in detail or link the evidentiary record
to the “reasonableness” standard under
section 41102(c).58 But the principles in
the interpretive rule flow directly from
information the Commission received
during the Fact Finding No. 28
investigation and described in the Fact
Finding reports, which the Commission
cited in the NPRM. The Commission
focused on the “incentive principle”
because section 41102(c) requires that
regulations and practices be tailored to
meet their intended purpose,®® and
because fact finding participants
repeatedly told the Commission that
demurrage and detention were incentive

65 See Splane v. W., 216 F.3d 1058, 1066 (Fed.
Cir. 2000) (“[Aln agency’s statutory authority to
issue interpretive rules is implicit in sections
552(a)(1) and 553 of title 5.”). Because the source
of the Commission’s authority to issue guidance is
the APA and 46 U.S.C. 41102(c), the National
Federation of Independent Business’s argument that
46 U.S.C. 305 does not grant the Commission power
to prescribe regulations to implement section
41102(c) is unpersuasive. Nat’l Fed. Ind. Business
at 2—3. Moreover, as described in further detail in
Part III.A.2, infra, the Commission has the authority
to prescribe regulations under section 41102(c). The
commenter also correctly points out that the
Commission could achieve results similar to the
rule via adjudication. Id. at 3. The choice whether
to proceed via adjudication or rulemaking,
however, “lies primarily in the informed discretion
of the administrative agency.” SEC v. Chenery
Corp., 332 U.S. 194, 203 (1947).

6684 FR at 48855.

675 U.S.C. 553.

68 WSC at 6-8.

69 Distribution Servs., 24 S.R.R. at 722.
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charges.”® The Commission’s guidance
emphasizes cargo availability and notice
thereof because ocean carrier and
marine terminal operators generally
agreed that their carrier obligations were
related to the concepts of reasonable
notice of cargo availability and
reasonable opportunity to retrieve cargo,
and because the ‘““issue most frequently
discussed during Phase Two was notice
of container availability and the
relationship between container
availability and demurrage free time.”?
The Commission’s guidance focused on
the existence, clarity, content, and
accessibility of demurrage and detention
dispute resolution and billing practices,
and demurrage and detention
terminology, because the Commission’s
review of ocean carrier and marine
terminal operator records (some of
which are public, e.g., tariffs) and
discovery responses showed that the
practices were rife with complexity,
inconsistency, lack of transparency, and
variability.72

WSC’s objection appears to be that the
Commission did not cite or discuss the
specific documents it reviewed during
the Fact Finding Investigation. The
Commission does not, however,
typically make public its investigatory
records in such proceedings.”3
Additionally, most ocean carriers and
marine terminal operators requested
confidentiality for the responses and
documents they submitted to the
Commission during Phase One of the
investigation. The Commission assumes
that WSC is not suggesting that the
Commission should ignore those
requests for confidentiality.

Several ocean carrier and marine
terminal operator commenters also
argue that the Commission’s rule would
depart from Commission precedent
without adequate explanation.?4 The
rule, however, with a few exceptions
explained in more detail below, is
consistent with the Commission’s
approach to applying section 41102(c)
and its predecessors (i.e., section 17 of
the Shipping Act of 1916). Further, the
commenters provide no support for
their suggestion that the Commission
cannot change agency precedent via an

70 Final Report at 12 (“Importantly, almost every
Phase Two respondent characterized demurrage as
an incentive, to get containers out of the
terminal.”); Interim Report at 2-3.

71Interim Report at 9; Final Report at 18.

72 Interim Report at 5-6, 10-11, 12, 14; see also
Final Report at 11-18.

73 See, e.g., Order of Investigation (authorizing the
fact finding officer to hold public or nonpublic
sessions); 46 CFR 502.291.

74 Am. Ass’n of Port Authorities at 2; NAWE at
5-6; OCEMA at 5; PMSA at 8-9; WCMTOA at 7,
8,12; WSC at 8, 13.

interpretive rule.”> Commission
precedent is not “binding” on the
Commission—the Commission can
change course in a subsequent case.”®
NAWE has not explained why
Commission could not also change
course via an interpretive rule,”?
especially when the Commission
recently did so in a 2018 interpretive
rule that ocean carriers and MTOs
supported.”8

Many of these same commenters
further contend that the interpretive
rule would shift the burden of proof in
section 41102(c) cases in violation of the
APA.79 But nothing in the rule changes
the burden of proof. Under the APA and
Commission regulations, “the
proponent of a rule or order has the
burden of proof.” 80 This burden of
persuasion does not shift, even if the
burden of producing evidence does in
some cases.81 In a section 41102(c) case,
the complainant has the burden of
persuading the Commission that a
practice or regulation is unjust or
unreasonable, and if that burden is met,
the burden of refuting that conclusion is
on the respondent.82 In all instances, the

7SNAWE at 6 n.2 (asserting that ““the NPRM raises
additional legal issues in that it seeks to change
binding precedent through a non-binding,
interpretative rule”).

76 See Gen. Am. Transp. Corp. v. ICC, 872 F.2d
1048, 1060 (D.C. Cir. 1989) (“It seems to us
presumptively reasonable that a controlling
principle announced in one adjudication may be
modified in a subsequent adjudication . . . .”); id.
(“As we have said before, ‘adjudicatory decisions
do not harden into “rules” which cannot be altered
or reversed except by rulemaking simply because
they are longstanding.’’) (quoting Chisholm v. FCC,
538 F.2d 349, 365 (D.C. Cir. 1976)).

77 Cf. Health Ins. Ass’n, 23 F.3d at 424-25 (noting
that disincentivizing the issuance of interpretive
rules would lead to the “ironic result” that “the
entities affected by the agency’s interpretations
would be left more in the dark than before, for clues
to the agency’s reading of the relevant texts would
emerge only on an ad hoc basis”).

78 See Final Rule: Interpretive Rule, Shipping Act
of 1984, 83 FR 64478, 64478 (Dec. 17, 2018); NPRM:
Interpretive Rule, Shipping Act of 1984, 83 FR
45367, 45367-68 (Sept. 7, 2018).

79NAWE at 6 (‘“Here, the NPRM would have the
effect of shifting the burden of proof from a
complaining shipper, receiver or motor carrier to
the marine terminal operator, which would be
required to overcome the presumption of
unreasonableness effectively established by the
NPRM and demonstrate the reasonableness of
assessing the charge in that situation.”); Am. Ass'n
of Port Authorities at 2; OCEMA at 2—-3; WCMTOA
at 5 n.2.

805 U.S.C. 556(d); 46 CFR 502.203.

81 Maher Terminals, LLC v. Port Auth. of N.Y. &
N.J., FMC Case No. 08-03, 2014 FMC LEXIS 35, at
