FEDERAL REGISTER

Vol. 85 Friday,
No. 75 April 17, 2020

Pages 21311-21738

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 85, No. 75/Friday, April 17, 2020

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, under the Federal Register Act (44 U.S.C. Ch. 15)
and the regulations of the Administrative Committee of the Federal
Register (1 CFR Ch. I). The Superintendent of Documents, U.S.
Government Publishing Office, is the exclusive distributor of the
official edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa% Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.govinfo.gov, a
service of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 1, 1 (March 14, 1936) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $860 plus postage, or $929, for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $330, plus
postage. Six month subscriptions are available for one-half the
annual rate. The prevailing postal rates will be applied to orders
according to the gelivery method requested. The price of a single
copy of the daily Federal Register, including postage, is based

on the number of pages: $11 for an issue containing less than

200 pages; $22 for an issue containing 200 to 400 pages; and

$33 for an issue containing more than 400(Fages. Single issues

of the microfiche edition may be purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Oftfice—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 85 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000

The Federal Register Printing Savings Act of 2017 (Pub. L. 115-
120) placed restrictions on distribution of official printed copies

of the daily Federal Register to members of Congress and Federal
offices. Under this Act, the Director of the Government Publishing
Office may not provide printed copies of the daily Federal Register
unless a Member or other Federal office requests a specific issue

or a subscription to the print edition. For more information on
how to subscribe use the following website link: https://
www.gpo.gov/frsubs.


https://www.gpo.gov/frsubs
https://www.gpo.gov/frsubs
mailto:FRSubscriptions@nara.gov
http://www.federalregister.gov
http://bookstore.gpo.gov
http://www.govinfo.gov

11

Contents

Federal Register
Vol. 85, No. 75

Friday, April 17, 2020

African Development Foundation
NOTICES
Meetings:

Quarterly Board of Directors, 21386

Agency for Toxic Substances and Disease Registry

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21438-21440

Agriculture Department

See Animal and Plant Health Inspection Service

See Rural Utilities Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21386

Animal and Plant Health Inspection Service

NOTICES

List of Regions Affected With African Swine Fever:
Addition of Indonesia, 21386-21387

Antitrust Division
NOTICES
Changes Under the National Cooperative Research and
Production Act:
Digital Manufacturing Design Innovation Institute, 21461
ODVA, Inc., 21461
Proposed Final Judgment and Competitive Impact
Statement:
United States v. Jier Shin Korea Co., Ltd., et al., 21462—
21473

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21440-21445

Management of Acute and Chronic Pain, 21441-21442

Civil Rights Commission
NOTICES
Meetings:
Washington Advisory Committee, 21388

Coast Guard

RULES

2013 Liquid Chemical Categorization Updates, 21660—
21730

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Institute of Standards and Technology
See National Oceanic and Atmospheric Administration

Committee for Purchase From People Who Are Blind or
Severely Disabled

NOTICES

Procurement List; Additions and Deletions, 21415-21417

Commodity Futures Trading Commission

PROPOSED RULES

Certain Swap Data Repository and Data Reporting
Requirements, 21339-21340

Real-Time Public Reporting Requirements, 21516—-21576

Swap Data Recordkeeping and Reporting Requirements,
21578-21658

Comptroller of the Currency
RULES
Real Estate Appraisals, 21312-21318

Defense Department
See Engineers Corps
NOTICES

Arms Sales, 21417-21419

Drug Enforcement Administration

RULES

Control of the Immediate Precursor Norfentanyl Used in the
Illicit Manufacture of Fentanyl as a Schedule II
Controlled Substance, 21320-21325

Education Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Loan Discharge Applications, 21420

Energy Department
See Federal Energy Regulatory Commission

Engineers Corps
NOTICES
Meetings:
Table Rock Lake Oversight Committee; Cancellation,
21419-21420

Environmental Protection Agency

RULES

Air Quality State Implementation Plans; Approvals and
Promulgations:

Iowa, Kansas, Missouri, Nebraska and Approval of
Operating Permit Program for lowa and Nebraska;
Definition of Chemical Process Plants Under State
Prevention of Significant Deterioration Regulations
and Operating Permit Programs, 21329-21333

Nebraska; Infrastructure State Implementation Plan
Requirements for the 2015 Ozone National Ambient
Air Quality Standards, 21325-21329

PROPOSED RULES
Air Quality State Implementation Plans; Approvals and
Promulgations:

Wisconsin; Redesignation of the Wisconsin Portion of the
Chicago-Naperville, Illinois-Indiana-Wisconsin Area
to Attainment of the 2008 Ozone Standard, 21351—
21366

Wyoming; Regional Haze 5-Year Progress Report State
Implementation Plan, 21341-21351

Financial Responsibility Requirements Under CERCLA:

Facilities in the Chemical Manufacturing Industry, 21366

Significant New Use Rules:
Certain Chemical Substances (20-4.B), 21366—-21371



v Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/ Contents

Strengthening Transparency in Regulatory Science, 21340
NOTICES
Environmental Impact Statements; Availability, etc.:
Weekly Receipt, 21428
Requests To Voluntarily Cancel Certain Pesticide
Registrations and Amend Registrations To Terminate
Certain Uses, 21428-21432

Federal Aviation Administration
RULES
Airworthiness Directives:
Robinson Helicopter Company Helicopters, 21318-21320
PROPOSED RULES
Airworthiness Directives:
Airbus Airplanes, 21334-21336
Continental Aerospace Technologies, Inc. (Type
Certificate Previously Held by Continental Motors,
Inc.) Reciprocating Engines, 21336—-21339
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Aviation Research Grants Program Correction, 21499—
21500
Domestic and International Flight Plans, 21503-21504
Application:
Membership in the National Parks Overflights Advisory
Group, 21499
Orders Limiting Operations:
John F. Kennedy International Airport and New York
LaGuardia Airport; High Density Traffic Airports
Rule at Ronald Reagan Washington National Airport,
21500-21503

Federal Communications Commission

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21432-21437

Federal Deposit Insurance Corporation
RULES
Real Estate Appraisals, 21312-21318

Federal Energy Regulatory Commission
NOTICES
Application:
America First Hydro LLC, 2142621427
Combined Filings, 21423-21424, 21426
Initial Market-Based Rate Filings Including Requests for
Blanket Section 204 Authorizations:
RE Mustang Two Barbaro LLC, 21427
RE Mustang Two Whirlaway, LLC, 21424-21425
Inquiry:
Standard Applied to Complaints Against Oil Pipeline
Index Rate Changes, 21420-21423
Petition for Declaratory Order:
Sunoco Pipeline L.P., 21424
Settlement Agreement:
Chittenden Falls Hydropower, Inc., 21425-21426

Federal Reserve System

RULES

Real Estate Appraisals, 21312-21318

NOTICES

Formations of, Acquisitions by, and Mergers of Bank
Holding Companies, 21437-21438

Federal Retirement Thrift Investment Board

RULES

Temporary Waiver of Notarization Requirement for Spousal
Consent, 21311-21312

Federal Transit Administration

NOTICES

Recommended Actions To Reduce the Risk of Coronavirus
Disease 2019 (COVID-19) Among Transit Employees
and Passengers, 21504

Fish and Wildlife Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Programmatic Clearance for U.S. Fish and Wildlife
Service Social Science Research, 2145021451
Voluntary Prelisting Conservation Actions, 21448-21450

Food and Drug Administration
NOTICES
Meetings:
Medical Device User Fee Amendments for Fiscal Years
2023 Through 2027; Postponement, 21445-21446

Foreign-Trade Zones Board
NOTICES
Approval of Subzone Expansion:
Winnebago Industries, Inc., Forest City and Charles City,
IA, 21388

Geological Survey
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Consolidated Consumers’ Report, 21451-21452

Health and Human Services Department

See Agency for Toxic Substances and Disease Registry
See Centers for Disease Control and Prevention

See Food and Drug Administration

See Health Resources and Services Administration
See National Institutes of Health

Health Resources and Services Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Advanced Nursing Education Workforce, 21446-21447
Meetings:
National Advisory Council on Nurse Education and
Practice, 21447
National Practitioner Data Bank Temporary Waiver of User
Fees for Eligible Entities, 21447

Homeland Security Department
See Coast Guard

Indian Affairs Bureau
NOTICES
Land Acquisitions:
Grand Traverse Band of Ottawa and Chippewa Indians,
MI, 21452—-21453

Interior Department

See Fish and Wildlife Service
See Geological Survey

See Indian Affairs Bureau



Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/ Contents

See Land Management Bureau
See Ocean Energy Management Bureau
See Reclamation Bureau

Internal Revenue Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Depreciation and Amortization, 21507-21508
Probable or Prospective Reserves Safe Harbor, 21507

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Acetone From Belgium, the Republic of South Africa, and
the Republic of Korea, 21391
Finished Carbon Steel Flanges From India, 21391-21394
Laminated Woven Sacks From the People’s Republic of
China, 21388-21390

International Trade Commission
NOTICES
Investigations; Determinations, Modifications, and Rulings,
etc.:
Certain Powered Cover Plates, 21457-21459
COVID-19 Related Goods: U.S. Imports and Tariffs,
21459-21460
Global Economic Impact of Missing and Low Pesticide
Maximum Residue Levels, 21456—21457
Renewable Electricity: Potential Economic Effects of
Increased Commitments in Massachusetts;
Postponement of Public Hearing, Dates for Filing
Written Submissions, 21460
Seafood Obtained via Illegal, Unreported, and
Unregulated Fishing: U.S. Imports and Economic
Impact on U.S. Commercial Fisheries; Postponement
of Public Hearing, Dates for Filing Written
Submissions, 21460-21461
Wooden Cabinets and Vanities From China, 21457

Justice Department

See Antitrust Division

See Drug Enforcement Administration

NOTICES

Proposed Consent Decree, 21474

Proposed Settlement Agreement:

Clean Air Act, Clean Water Act, Resource Conservation

and Recovery Act, and Emergency Planning and
Community Right-To-Know Act, 21474

Land Management Bureau
NOTICES
Environmental Impact Statements; Availability, etc.:
Proposed Resource Management Plan for the Browns
Canyon National Monument, Colorado, 21454—21455
Wyoming Pipeline Corridor Initiative; Resource
Management Plan Amendments for 9 BLM-Wyoming
Resource Management Plans, 21453-21454

National Credit Union Administration
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Leasing, 21474-21475

National Highway Traffic Safety Administration
NOTICES
Decision:

Nonconforming Model Year 2014 Ferrari LaFerrari
Passenger Cars are Eligible for Importation, 21506—
21507

Petition for Decision of Inconsequential Noncompliance:

Hankook Tire America Corp., 21504-21506

National Institute of Standards and Technology
NOTICES
Request for Nominations:

Federal Advisory Committee Members, 21394-21399

National Institutes of Health
NOTICES
Meeting:
Center for Scientific Review, 21447-21448

National Oceanic and Atmospheric Administration
PROPOSED RULES
Fisheries Off West Coast States:

Pacific Coast Groundfish Fishery; 2020 Harvest
Specifications for Pacific Whiting, Cowcod and
Shortbelly Rockfish and 2020 Pacific Whiting Tribal
Allocation, 21372-21385

NOTICES
Application:
Endangered Species; File No. 23861, 21413-21415
Takes of Marine Mammals Incidental to Specified
Activities:

Old Sitka Dock North Dolphins Expansion Project in

Sitka, AK, 21399-21413

Nuclear Regulatory Commission

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

NRC CUI Program Challenge Request Process, 21475—
21476

Standard Format and Content for Applications To Renew
Nuclear Power Plant Operating Licenses, 21477-21478

Standard Format and Content of Safeguards Contingency
Plans for Transportation; Withdrawal, 21476-21477

Ocean Energy Management Bureau
NOTICES
Oil and Gas Lease Sale:
Outer Continental Shelf; MMAA104000, 21455

Postal Regulatory Commission

NOTICES

Competitive Postal Products, 21478-21479
New Postal Product, 21478

Presidential Documents
EXECUTIVE ORDERS
Government Agencies and Employees:
Interior, Department of the; Providing an Order of
Succession (EO 13915), 21731-21734
ADMINISTRATIVE ORDERS
Government Agencies and Employees:
Veterans Affairs, Department of; Authorization To
Exercise Authority Under Public Law 85-804
(Memorandum of April 10, 2020), 21735-21736



VI Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/ Contents

Health and Human Services:

COVID-19 Response in Iowa, Kansas, Maine, Nebraska,
Oklahoma, and Vermont; Federal Support for
Governors’ Use of National Guard (Memorandum of
April 13, 2020), 21737-21738

Reclamation Bureau

NOTICES

Central Valley Project Improvement Act Criteria for
Developing Refuge Water Management Plans 2020,
21455-21456

Rural Utilities Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21387-21388

Securities and Exchange Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 21493-21494
Meetings; Sunshine Act, 21494
Self-Regulatory Organizations; Proposed Rule Changes:
Cboe Exchange, Inc., 21490
Nasdaq PHLX, LLC, 21490-21493
NYSE Arca, Inc., 21479-21490

State Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Annual Report—]-NONIMMIGRANT Exchange Visitor
Program, 21494-21495

Surface Transportation Board
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Report of Fuel Cost, Consumption, and Surcharge
Revenue, 21496—-21497
Statutory Licensing Authority, 21495-21496

Trade Representative, Office of United States

NOTICES

Determination on the Exclusion of Bifacial Solar Panels
From the Safeguard Measure on Solar Products, 21497—
21499

Transportation Department

See Federal Aviation Administration

See Federal Transit Administration

See National Highway Traffic Safety Administration

Treasury Department
See Comptroller of the Currency

See Internal Revenue Service

See United States Mint

NOTICES

Coronavirus Relief Fund for States, Tribal Governments,
and Certain Eligible Local Governments, 21508

Unified Carrier Registration Plan
NOTICES
Meetings; Sunshine Act, 21509-21511

United States Mint

NOTICES

Establish Price Increases for 2020 Numismatic Products,
21508-21509

Veterans Affairs Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Application for Reimbursement of National Exam Fee,
21513
Create Payment Request for the VA Funding Fee Payment
System, 21512
Financial Status Report, 21511
Pay Now Enter Info Page, 21511-21512
Record Keeping at Flight Schools, 21512-21513

Separate Parts In This Issue

Part Il
Commodity Futures Trading Commission, 21516-21576

Part lll
Commodity Futures Trading Commission, 21578-21658

Part IV
Homeland Security Department, CGoast Guard, 21660-21730

Part V
Presidential Documents, 21731-21738

Reader Aids

Consult the Reader Aids section at the end of this issue for
phone numbers, online resources, finding aids, and notice
of recently enacted public laws.

To subscribe to the Federal Register Table of Contents
electronic mailing list, go to https://public.govdelivery.com/
accounts/USGPOOFR/subscriber/new, enter your e-mail
address, then follow the instructions to join, leave, or
manage your subscription.


https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new
https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new

Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/ Contents VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

3 CFR
Executive Orders:

Administrative Orders:
Memorandums:
Memorandum of April

Memorandum of April
13, 2020....cceeeericniene 21737

Proposed Rules:

39 (2 documents) ........... 21334,
21336
17 CFR
Proposed Rules:
23 e 21339
43 (2 documents) 21339,
21516
45 (2 documents) ........... 21339,
21578
AB i 21578
49 (2 documents) ........... 21339,
21578
21 CFR
1308 21320
40 CFR
52 (2 documents) ........... 21325,
21329
T0 e 21329
Proposed Rules:
B0 21340
52 (2 documents) ........... 21341,
21351
21351
...21366
21366
21660
...21660
21660

50 CFR



21311

Rules and Regulations

Federal Register
Vol. 85, No. 75

Friday, April 17, 2020

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FEDERAL RETIREMENT THRIFT
INVESTMENT BOARD

5 CFR Part 1650

Temporary Waiver of Notarization
Requirement for Spousal Consent

AGENCY: Federal Retirement Thrift
Investment Board.

ACTION: Interim rule.

SUMMARY: In light of emergency stay-at-
home and shelter-in-place orders issued
all over the country, the Federal
Retirement Thrift Investment Board
(FRTIB) is temporarily waiving the
requirement to notarize a spouse’s
signature on withdrawal election forms.
DATES: This interim rule is effective
April 17, 2020 and shall remain
effective until withdrawn. The FRTIB
will consider public comments
regarding the duration of time that this
rule should remain effective. Comments
must be received by May 18, 2020.

ADDRESSES: You may submit comments
using one of the following methods:

e Federal Rulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Office of General Counsel,
Attn: Megan G. Grumbine, Federal
Retirement Thrift Investment Board, 77
K Street NE, Suite 1000, Washington,
DC 20002.

e Facsimile: Comments may be
submitted by facsimile at (202) 942—
1676.

Since March 23, 2020, the FRTIB has
been operating under a mandatory
telework status due to the coronavirus
pandemic which has severely limited
the ability to timely monitor mail and
facsimiles. Therefore, we strongly
encourage using the Federal Rulemaking
Portal to submit comments.

FOR FURTHER INFORMATION CONTACT:

For press inquiries, contact Kim
Weaver at (202) 942—-1641.

For information about how to
comment on this interim rule, contact
Laurissa Stokes at (202) 942—1645.

SUPPLEMENTARY INFORMATION:

Background

The FRTIB administers the TSP,
which was established by the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514. The TSP is a tax-deferred
retirement savings plan for Federal
civilian employees and members of the
uniformed services. The TSP is similar
to cash or deferred arrangements
established for private-sector employees
under section 401(k) of the Internal
Revenue Code (26 U.S.C. 401(k)).

A spouse of a FERS or uniformed
services TSP participant has an
automatic legal entitlement to a survivor
annuity. Annuities are purchased with
the balance of the participant’s TSP
account, and such purchases are made
pursuant a withdrawal election.
Consequently, the default TSP
withdrawal election is a joint life
annuity with the 50% survivor benefit.
The participant cannot make any other
type of withdrawal unless the
participant’s spouse signs a written
statement waiving his or her entitlement
to a survivor annuity. This signed,
written waiver (“‘spousal consent”) is a
statutory requirement. 5 U.S.C. 8435(b)
and (c). The statute does not, however,
require spousal consent to be notarized.

The FRTIB Executive Director has the
authority to issue regulations to
administer the TSP. 5 U.S.C. 8474(b)(5).
In 2003, the Executive Director
published a regulation requiring spousal
consent to be notarized. 68 FR 74450
(December 23, 2003).

Necessity and Effect of This Interim
Rule

The coronavirus pandemic has
disrupted day-to-day life in an
unprecedented way. These disruptions,
which include mandatory business and
school closures, stay-at-home/shelter-in-
place orders, and quarantines have
made it difficult and unsafe to have
forms notarized in-person.

States are increasingly permitting
remote online notarization. As of
January 1, 2020, twenty-two states had
already adopted laws that enable
notaries to perform remote
notarizations. In response to the
coronavirus pandemic, at least 21 states
have issued emergency orders that
accelerate the effective dates of laws
that would permit remote notarization
or temporarily waive certain provisions

of law that would otherwise impede the
availability of remote notarization.

The FRTIB recognizes that many TSP
participants will confront extraordinary
uncertainty due to rapid evolution of
state laws and unfamiliarity with the
technology used for remote notarization.
In addition, the TSP does not currently
have the technological workflow to
allow participants to submit remotely
notarized forms electronically. Although
the FRTIB is diligently working to add
this capability, it is not yet available.

Under these conditions, the regulation
requiring spousal consent to be
notarized has become an extraordinary
hurdle for married TSP participants
who need to request a withdrawal
during this difficult time. Therefore, the
Executive Director has determined that
is necessary to temporarily waive the
notarization requirement for spousal
consent.

Only the notarization requirement is
waived. Married participants must still
obtain their spouse’s consent. The
consent must be evidenced by the
spouse’s signature (or any electronic
signature alternative that the TSP has
deemed sufficient to constitute written
consent). Participants are reminded that
any intentional false statement or
willful misrepresentation concerning
their marital status or provision of their
spouse’s consent is punishable by fine
or imprisonment of up to 5 years, or
both. 18 U.S.C. 1001.

Type of Rulemaking

The Administrative Procedure Act,
Public Law 79-404, 60 Stat. 237,
generally requires that an agency
publish an adopted rule in the Federal
Register at least 30 days before it
becomes effective in order to provide an
opportunity for public comment. This
requirement does not apply, however, if
the agency “for good cause finds . . .
that notice and public procedure are
impracticable, unnecessary, or contrary
to the public interest.” 5 U.S.C.
553(b)(3)(B). Given the significant and
immediate impact of the coronavirus
pandemic on TSP participants, as
discussed above, the FRTIB finds that
good cause exists to dispense with
notice and comment as impracticable
and unnecessary, and to act
immediately to amend 5 CFR part 1650.
The FRTIB will, however, consider
public comments regarding the duration
of time that this rule shall remain
effective.
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Regulatory Flexibility Act

I certify that this regulation will not
have a significant economic impact on
a substantial number of small entities.
This regulation will affect Federal
employees and members of the
uniformed services who participate in
the Thrift Savings Plan, which is a
Federal defined contribution retirement
savings plan created under the Federal
Employees’ Retirement System Act of
1986 (FERSA), Public Law 99-335, 100
Stat. 514, and which is administered by
the Agency.

Paperwork Reduction Act

I certify that this regulation does not
require additional reporting under the
criteria of the Paperwork Reduction Act.

Unfunded Mandates Reform Act of
1995

Pursuant to the Unfunded Mandates
Reform Act of 1995, 2 U.S.C. 602, 632,
653, 1501-1571, the effects of this
regulation on state, local, and tribal
governments and the private sector have
been assessed. This regulation will not
compel the expenditure in any one year
of $100 million or more by state, local,
and tribal governments, in the aggregate,
or by the private sector. Therefore, a
statement under section 1532 is not
required.

List of Subjects in 5 CFR Part 1650

Alimony, Claims, Government
employees, Pensions, Retirement.

Ravindra Deo,

Executive Director, Federal Retirement Thrift
Investment Board.

For the reasons stated in the
preamble, the FRTIB amends 5 CFR part
1650 as follows:

PART 1650—METHODS OF
WITHDRAWING FUNDS FROM THE
THRIFT SAVINGS PLAN

m 1. The authority citation for part 1650
continues to read as follows:

Authority: 5 U.S.C. 8351, 8432d, 8433,
8434, 8435, 8474(b)5 and 8474(c)(1).

m 2. Amend § 1650.61 by revising
paragraph (c)(4) to read as follows:

§1650.61 Spousal rights applicable to
post-employment withdrawals.
* * * * *

(C) * x %

(4) Unless the TSP granted the
participant an exception under this
subpart to the spousal notification
requirement within 90 days of the date
the withdrawal form is processed by the
TSP, to show that the spouse has
consented to a different total or partial
withdrawal election or installment

payment change and waived the right to
this annuity with respect to the
applicable amount, the participant must
submit to the TSP record keeper a
properly completed withdrawal request
form, signed by his or her spouse. If the
TSP granted the participant an
exception to the signature requirement,
the participant should enclose a copy of
the TSP’s approval letter with the
withdrawal form.

* * * * *

m 3. Amend § 1650.62 by revising
paragraph (c) to read as follows:

§1650.62 Spousal rights applicable to in-
service withdrawals.

* * * * *

(c) Unless the participant was granted
an exception under this subpart to the
signature requirement within 90 days of
the date the withdrawal form is
processed by the TSP, before obtaining
an in-service withdrawal, a participant
who is covered by FERS or who is a
member of the uniformed services must
obtain the consent of his or her spouse
and waiver of the spouse’s right to a
joint and survivor annuity described in
§1650.61(c) with respect to the
applicable amount.

To show the spouse’s consent and
waiver, a participant must submit to the
TSP record keeper a properly completed
withdrawal request form, signed by his
or her spouse. Once a form containing
the spouse’s consent and waiver has
been submitted to the TSP record
keeper, the spouse’s consent is
irrevocable for that withdrawal.

[FR Doc. 2020-07734 Filed 4-16-20; 8:45 am]
BILLING CODE P
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Office of the Comptroller of the
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[Docket No. R—1713]
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FEDERAL DEPOSIT INSURANCE
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Real Estate Appraisals

AGENCY: Office of the Comptroller of the
Currency, Treasury (OCC); Board of
Governors of the Federal Reserve
System (Board); and the Federal Deposit
Insurance Corporation (FDIC).

ACTION: Interim final rule with request
for comments.

SUMMARY: The OCC, Board, and FDIC
(collectively, the agencies) are adopting
an interim final rule to amend the
agencies’ regulations requiring
appraisals of real estate for certain
transactions. The interim final rule
defers the requirement to obtain an
appraisal or evaluation for up to 120
days following the closing of a
transaction for certain residential and
commercial real estate transactions,
excluding transactions for acquisition,
development, and construction of real
estate. Regulated institutions should
make best efforts to obtain a credible
valuation of real property collateral
before the loan closing, and otherwise
underwrite loans consistent with the
principles in the agencies’ Standards for
Safety and Soundness and Real Estate
Lending Standards. The agencies are
providing this relief to allow regulated
institutions to expeditiously extend
liquidity to creditworthy households
and businesses in light of recent strains
on the U.S. economy as a result of the
National Emergency declared in
connection with coronavirus disease
2019 (COVID-19).

DATES: The interim final rule is effective
April 17, 2020 through December 31,
2020. Comments on the interim final
rule must be received no later than June
1, 2020.

ADDRESSES: Interested parties are
encouraged to submit written comments
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jointly to all of the agencies.
Commenters are encouraged to use the
title “Real Estate Appraisals” to
facilitate the organization and
distribution of comments among the
agencies. Comments should be directed
to:

OCC: Commenters are encouraged to
submit comments through the Federal
eRulemaking Portal or email, if possible.
Please use the title ‘“‘Real Estate
Appraisals” to facilitate the organization
and distribution of the comments. You
may submit comments by any of the
following methods:

e Federal eRulemaking Portal—
Regulations.gov Classic or
Regulations.gov Beta:

Regulations.gov Classic: Go to https://
www.regulations.gov/. Enter “Docket ID
OCC-2020-0014" in the Search Box and
click “Search.” Click on “Comment
Now’’ to submit public comments. For
help with submitting effective
comments please click on “View
Commenter’s Checklist.” Click on the
“Help” tab on the Regulations.gov home
page to get information on using
Regulations.gov, including instructions
for submitting public comments.

Regulations.gov Beta: Go to https://
beta.regulations.gov/ or click ““Visit
New Regulations.gov Site” from the
Regulations.gov Classic homepage.
Enter “Docket ID OCC-2020-0014" in
the Search Box and click “Search.”
Public comments can be submitted via
the “Comment” box below the
displayed document information or by
clicking on the document title and then
clicking the “Comment”” box on the top-
left side of the screen. For help with
submitting effective comments please
click on “Commenter’s Checklist.” For
assistance with the Regulations.gov Beta
site, please call (877) 378-5457 (toll
free) or (703) 454-9859 Monday-Friday,
9 am.—5 p.m. ET or email regulations@
erulemakinghelpdesk.com.

e Email: regs.comments@
occ.treas.gov.

e Mail: Chief Counsel’s Office,
Attention: Comment Processing, Office
of the Comptroller of the Currency, 400
7th Street SW, Suite 3E-218,
Washington, DC 20219.

e Hand Delivery/Courier: 400 7th
Street SW, Suite 3E-218, Washington,
DC 20219.

e Fax:(571) 465—4326.

Instructions: You must include
“OCC” as the agency name and “Docket
ID OCC-2020—-0014" in your comment.
In general, the OCC will enter all
comments received into the docket and
publish the comments on the
Regulations.gov website without
change, including any business or
personal information provided such as

name and address information, email
addresses, or phone numbers.
Comments received, including
attachments and other supporting
materials, are part of the public record
and subject to public disclosure. Do not
include any information in your
comment or supporting materials that
you consider confidential or
inappropriate for public disclosure.

You may review comments and other
related materials that pertain to this
rulemaking action by any of the
following methods:

o Viewing Comments Electronically—
Regulations.gov Classic or
Regulations.gov Beta:

Regulations.gov Classic: Go to https://
www.regulations.gov/. Enter “Docket ID
OCC-2020-0014" in the Search box and
click “Search.” Click on “Open Docket
Folder” on the right side of the screen.
Comments and supporting materials can
be viewed and filtered by clicking on
“View all documents and comments in
this docket”” and then using the filtering
tools on the left side of the screen. Click
on the “Help” tab on the
Regulations.gov home page to get
information on using Regulations.gov.
The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

Regulations.gov Beta: Go to https://
beta.regulations.gov/ or click “Visit
New Regulations.gov Site” from the
Regulations.gov Classic homepage.
Enter “Docket ID OCC-2020-0014" in
the Search Box and click “Search.”
Click on the “Comments” tab.
Comments can be viewed and filtered
by clicking on the “Sort By”’ drop-down
on the right side of the screen or the
“Refine Results” options on the left side
of the screen. Supporting materials can
be viewed by clicking on the
“Documents” tab and filtered by
clicking on the “Sort By’’ drop-down on
the right side of the screen or the
“Refine Results” options on the left side
of the screen.” For assistance with the
Regulations.gov Beta site, please call
(877) 378-5457 (toll free) or (703) 454—
9859 Monday-Friday, 9 a.m.—5 p.m. ET
or email regulations@
erulemakinghelpdesk.com.

The docket may be viewed after the
close of the comment period in the same
manner as during the comment period.

Board: You may submit comments,
identified by Docket No. R—1713; RIN
7100-AF87, by any of the following
methods:

e Agency website: http://www.federal
reserve.gov. Follow the instructions for
submitting comments at http://
www.federalreserve.gov/generalinfo/
foia/ProposedRegs.cfm.

e Email: regs.comments@
federalreserve.gov. Include docket and
RIN numbers in the subject line of the
message.

e FAX:(202) 452—-3819 or (202) 452—
3102.

e Mail: Ann E. Misback, Secretary,
Board of Governors of the Federal
Reserve System, 20th Street and
Constitution Avenue NW, Washington,
DC 20551.

All public comments will be made
available on the Board’s website at
http://www.federalreserve.gov/
generalinfo/foia/ProposedRegs.cfm as
submitted, unless modified for technical
reasons or to remove personally
identifiable information at the
commenter’s request. Accordingly,
comments will not be edited to remove
any identifying or contact information.
For security reasons, the Board requires
that visitors make an appointment to
inspect comments. You may do so by
calling (202) 452-3684.

FDIC: You may submit comments,
identified by RIN 3064—AF48, by any of
the following methods:

e Agency Website: https://
www.fdic.gov/regulations/laws/federal/.
Follow the instructions for submitting
comments on the Agency website.

e Email: comments@fdic.gov. Include
the RIN 3064—AF48 in the subject line
of the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments/Legal
ESS, Federal Deposit Insurance
Corporation, 550 17th Street NW,
Washington, DC 20429.

Instructions: Comments submitted
must include “FDIC” and “RIN 3064—
AF48.” Comments received will be
posted without change to https://
www.fdic.gov/regulations/laws/federal/,
including any personal information
provided.

FOR FURTHER INFORMATION CONTACT:

OCC: G. Kevin Lawton, Appraiser
(Real Estate Specialist), (202) 649-6670;
Mitchell Plave, Special Counsel, (202)
649-5490; or Joanne Phillips, Counsel,
Chief Counsel’s Office (202) 649-5500;
Office of the Comptroller of the
Currency, 400 7th Street SW,
Washington, DC 20219. For persons
who are deaf or hearing impaired, TTY
users may contact (202) 649-5597.

Board: Anna Lee Hewko, Associate
Director, (202) 530—-6260; Teresa A.
Scott, Manager, Policy Development
Section, (202) 973-6114; Carmen Holly,
Lead Financial Institution Policy
Analyst, (202) 973-6122, Division of
Supervision and Regulation; Laurie
Schaffer, Deputy General Counsel, (202)
452-2272; Derald Seid, Senior Counsel,
(202) 452-2246; Trevor Feigleson,


http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
http://www.federalreserve.gov/generalinfo/foia/ProposedRegs.cfm
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https://www.fdic.gov/regulations/laws/federal/
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Senior Attorney, (202) 452—3274; David
Imhoff Legal Assistant/Attorney, (202)
452-2249, Legal Division, Board of
Governors of the Federal Reserve
System, 20th and C Streets NW,
Washington, DC 20551. For the hearing
impaired only, Telecommunications
Device for the Deaf (TDD) users may
contact (202) 263—-4869.

FDIC: Beverlea S. Gardner, Senior
Examination Specialist, Division of Risk
Management and Supervision, (202)
898-3640, BGardner@FDIC.gov;
Benjamin K. Gibbs, Counsel, Legal
Division, (202) 898—6726; Mark Mellon,
Counsel, Legal Division, (202) 898—
3884; or, Lauren Whitaker, Senior
Attorney, Legal Division, (202) 898—
3872, Federal Deposit Insurance
Corporation, 550 17th Street NW,
Washington, DC 20429. For the hearing
impaired only, TDD users may contact
(202) 925-4618.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
A. Background
B. Summary of the Interim Final Rule
II. The Interim Final Rule
1II. Effective Date
IV. Administrative Law Matters
A. Administrative Procedure Act
B. Congressional Review Act
C. Paperwork Reduction Act
D. Regulatory Flexibility Act Analysis
E. Riegle Community Development and
Regulatory Improvement Act of 1994
F. Solicitation of Comments on Use of
Plain Language
G. OCC Unfunded Mandates Reform Act of
1995 Determination

I. Introduction
A. Background

Impact of COVID-19 on appraisals
and evaluations. Due to the impact of
COVID-19, businesses and individuals
have a heightened need for additional
liquidity. Being able to quickly access
equity in real estate could help address
this need. However, government
restrictions on non-essential movement
and health and safety advisories in
response to the National Emergency
declared in connection with COVID-
19, including those relating to social
distancing, have led to complications
with respect to performing and
completing real property appraisals and
evaluations needed to comply with
federal appraisal regulations. As a
result, some borrowers may experience
delays in obtaining funds needed to
meet immediate and near-term financial
needs.

1Proclamation 9994, 85 FR 15337 (March 18,
2020).

Title XI and the appraisal regulations.
Title XI directs each Federal financial
institutions regulatory agency to publish
appraisal regulations for federally
related transactions within its
jurisdiction.2 The purpose of Title XI is
to protect federal financial and public
policy interests 3 in real estate-related
transactions by requiring that real estate
appraisals used in connection with
federally related transactions (Title XI
appraisals) are performed in writing, in
accordance with uniform standards, by
individuals whose competency has been
demonstrated and whose professional
conduct will be subject to effective
supervision.4

Title XI directs the agencies to
prescribe appropriate standards for Title
XI appraisals under the agencies’
respective jurisdictions.® At a
minimum, the statute provides that a
Title XI appraisal must be: (1)
Performed in accordance with the
Uniform Standards of Professional
Appraisal Practice (USPAP); (2) a
written appraisal, as defined by the
statute; and (3) subject to appropriate
review for compliance with USPAP.6
While appraisals are ordinarily
completed before a lender and borrower
close a real estate transaction, there is
no specific requirement in USPAP that
appraisals be completed at a specific
time relative to the closing of a
transaction.

All federally related transactions must
have Title XI appraisals. Title XI defines
a federally related transaction as a real
estate-related financial transaction 7 that
the agencies or a financial institution
regulated by the agencies engages in or
contracts for, that requires the services

2The term “Federal financial institutions
regulatory agencies” means the Board, the FDIC, the
OCC, the National Credit Union Administration,
and, formerly, the Office of Thrift Supervision. 12
U.S.C. 3350(6).

3 These interests include those stemming from the
federal government’s roles as regulator and deposit
insurer of financial institutions that engage in real
estate lending and investment, guarantor or lender
on mortgage loans, and as a direct party in real
estate-related financial transactions. These federal
financial and public policy interests have been
described in predecessor legislation and
accompanying Congressional reports. See Real
Estate Appraisal Reform Act of 1988, H.R. Rep. No.
100-1001, pt. 1, at 19 (1988); 133 Cong. Rec. 33047—
33048 (1987).

412 U.S.C. 3331.

512 U.S.C. 3339.

61d.

712 U.S.C. 3350(5). A real estate-related financial
transaction is defined as any transaction that
involves: (i) The sale, lease, purchase, investment
in or exchange of real property, including interests
in property, or financing thereof; (ii) the refinancing
of real property or interests in real property; and
(iii) the use of real property or interests in property
as security for a loan or investment, including
mortgage-backed securities.

of an appraiser.8 The agencies have
authority to determine those real estate-
related financial transactions that do not
require the services of an appraiser and
thus are not required to have Title XI
appraisals.? The agencies have exercised
this authority by exempting certain
categories of real estate-related financial
transactions from the agencies’ appraisal
requirements.10

The agencies have used their safety
and soundness authority to require
evaluations for a subset of transactions
for which an appraisal is not required.?
Under the appraisal regulations, for
these transactions, financial institutions
that are subject to the agencies’
appraisal regulations (regulated
institutions) must obtain an appropriate
evaluation of real property collateral
that is consistent with safe and sound
banking practices.2

Authority to defer appraisals and
evaluations. In general, the agencies
require that Title XI appraisals for
federally related transactions occur
prior to closing of a federally related
transaction.!3 The Interagency
Guidelines on Appraisals and
Evaluations provide similar information
about evaluations.’* Under the interim
final rule, deferrals of appraisals and
evaluations will allow for expeditious
access to credit. The deferrals, which
will be temporary, are offered in
response to a National Emergency.
Regulated institutions that defer receipt
of an appraisal or evaluation are still
expected to conduct their lending

812 U.S.C. 3350(4).

9Real estate-related financial transactions that the
agencies have exempted from the appraisal
requirement are not federally related transactions
under the agencies’ appraisal regulations.

10 See OCC: 12 CFR 34.43(a); Board: 12 CFR
225.63(a); FDIC: 12 CFR 323.3(a). The agencies have
determined that these categories of transactions do
not require appraisals by state certified or state
licensed appraisers in order to protect federal
financial and public policy interests or to satisfy
principles of safe and sound banking.

11 See OCC: 12 CFR 34.43(b); Board: 12 CFR
225.63(b); and FDIC: 12 CFR 323.3(b). Evaluations
are required for exempt residential and commercial
loans below the thresholds; exempt business loans;
exempt subsequent transactions; and transactions
subject to the rural residential exemption.

12 The agencies have provided guidance on
appraisals and evaluations through the Interagency
Guidelines on Appraisals and Evaluations. See 75
FR 77450 (December 10, 2010), available at https://
occ.gov/news-issuances/federal-register/2010/
75fr77450.pdf.

13 See OCC: 12 CFR 34.43(a), 34.44(b)&(e); Board:
12 CFR 225.63(a), 225.64(b)&(e); FDIC: 12 CFR
323.3(a), 323.4(b)&(e) (requiring an appraisal to (1)
contain sufficient information and analysis to
support the institution’s decision to engage in the
transaction, and (2) be based on the definition of
market value in the regulation, which takes into
account a specified closing date for the transaction).

14 See 75 FR 77450 (December 10, 2010), available
at https://occ.gov/news-issuances/federal-register/
2010/75fr77450.pdf.


https://occ.gov/news-issuances/federal-register/2010/75fr77450.pdf
https://occ.gov/news-issuances/federal-register/2010/75fr77450.pdf
https://occ.gov/news-issuances/federal-register/2010/75fr77450.pdf
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activity consistent with the
underwriting principles in the agencies’
Standards for Safety and Soundness 15
and Real Estate Lending Standards 16
that focus on the ability of a borrower
to repay a loan and other relevant laws
and regulations. These deferrals are not
an exercise of the agencies’ waiver
authority, because appraisals and
evaluations are being deferred, not
waived. The deferrals are also not a
waiver of USPAP requirements, given
that (1) USPAP does not address the
completion of an appraisal assignment
with the timing of a lending decision;
and (2) the deferred appraisal must be
conducted in compliance with USPAP.

The deferral of evaluations reflects the
same considerations relating to the
impact of COVID-19 as the deferral of
appraisals. The agencies require
evaluations for certain exempt
transactions as a matter of safety and
soundness. Evaluations do not need to
comply with USPAP, but must be
sufficiently robust to support a
valuation conclusion. An evaluation can
be less complex than an appraisal and
usually takes less time to complete than
an appraisal, but it also commonly
involves physical property inspections.
For these reasons, the agencies also are
using their safety and soundness
authority 17 to allow for deferral of
evaluations.

By the end of the deferral period,
regulated institutions must obtain
appraisals or evaluations that are
consistent with safe and sound banking
practices, as required by the agencies’
appraisal regulations.

B. Summary of the Interim Final Rule

The interim final rule allows a
temporary deferral of the requirements
for appraisals and evaluations under the
agencies’ appraisal regulations. The
deferrals apply to both residential and
commercial real estate-related financial
transactions, excluding transactions for
acquisition, development, and
construction of real estate. The agencies
are excluding transactions for
acquisition, development, and
construction of real estate because these
loans present heightened risks not

150CC: 12 CFR part 30, Appendix A; Board: 12
CFR 208, Appendix D-1; and FDIC: 12 CFR part
364, Appendix A.

16 OCC: 12 CFR part 34, subpart D, Appendix A;
Board: 12 CFR 208, Subpart E, Appendix C; and
FDIC: 12 CFR part 365, subpart A, Appendix A.
Financial institutions should have a program for
establishing the market value of real property to
comply with these real estate lending standards,
which require financial institutions to determine
the value used in loan-to-value calculations based
in part on a value set forth in an appraisal or an
evaluation.

17 See 12 U.S.C. 1831p-1.

associated with financing existing real
estate.

Under the interim final rule, regulated
institutions may close a real estate loan
without a contemporaneous appraisal or
evaluation, subject to a requirement that
institutions obtain the appraisal or
evaluation, as would have been required
under the appraisal regulations without
the deferral, within a grace period of
120 days after closing of the transaction.
While appraisals and evaluations can be
deferred, the agencies expect
institutions to use best efforts and
available information to develop a well-
informed estimate of the collateral value
of the subject property. For purposes of
risk-weighting of residential mortgage
exposures, an institution’s prudent
underwriting estimation of the collateral
value of the subject property will be
considered to meet the agencies’
appraisal and evaluation requirements
during the deferral period.18 In addition,
the agencies continue to expect
regulated institutions to adhere to
internal underwriting standards for
assessing borrowers’ creditworthiness
and repayment capacity, and to develop
procedures for estimating the
collateral’s value for the purposes of
extending or refinancing credit.
Transactions for acquisition,
development, and construction of real
estate are being excluded because
repayment of those transactions is
generally dependent on the completion
or sale of the property being held as
collateral as opposed to repayment
generated by existing collateral or the
borrower. The agencies also expect
institutions to develop an appropriate
risk mitigation strategy if the appraisal
or evaluation ultimately reveals a
market value significantly lower than
the expected market value. An
institution’s risk mitigation strategy
should consider safety and soundness
risk to the institution, balanced with
mitigation of financial harm to COVID—
19-affected borrowers. The temporary
provision permitting regulated
institutions to defer an appraisal or
evaluation for eligible transactions will
expire on December 31, 2020 (a
transaction closed on or before
December 31, 2020 is eligible for a
deferral), unless extended by the
agencies. The agencies believe that the
limited timeframe for the deferral will
in some respects help to manage
potential risk by balancing the need for
immediate relief due to the National
Emergency with safety and soundness
concerns for risk to lenders.

18 See OCC: 12 CFR 3.32(g); Board: 12 CFR
217.32(g); FDIC: 12 CFR 324.32(g).

II. Revisions to the Title XI Appraisal
Regulations

The interim final rule adds a new,
temporary provision to the appraisal
regulations that provides a 120-day
deferral of appraisal and evaluation
requirements for all transactions
secured by commercial or residential
real estate during the COVID-19
pandemic, excluding transactions for
acquisition, development, and
construction of real estate. The interim
final rule does not revise any of the
existing appraisal exceptions or any
other requirements with respect to the
performance of evaluations.

The interim final rule will allow
regulated institutions to quickly provide
liquidity to owners of commercial and
residential property. The temporary
provision allowing regulated
institutions to defer appraisals or
evaluations for covered transactions will
expire on December 31, 2020, unless
extended by the agencies.

I11. Effective Date

The interim final rule is effective
April 17, 2020.

IV. Administrative Law Matters

A. Administrative Procedure Act

The agencies are issuing this interim
final rule without prior notice and the
opportunity for public comment and the
30-day delayed effective date ordinarily
prescribed by the Administrative
Procedure Act (APA).19 Pursuant to
section 553(b)(B) of the APA, general
notice and the opportunity for public
comment are not required with respect
to a rulemaking when an “agency for
good cause finds (and incorporates the
finding and a brief statement of reasons
therefor in the rules issued) that notice
and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.”” 20

The agencies believe that the public
interest is best served by implementing
the interim final rule as soon as
possible. As discussed above, recent
events have suddenly and significantly
affected global economic activity,
increasing businesses’ and households’
need to have timely access to liquidity
from real estate equity. In addition, the
spread of COVID-19 has greatly
increased the difficulty of performing
real estate appraisals and evaluations in
a timely manner. This relief will allow
regulated institutions to better focus on
supporting lending to creditworthy
households and businesses in light of
recent strains on the U.S. economy as a

195 U.S.C. 553.
205 U.S.C. 553(b)(B).



21316 Federal Register/Vol.

85, No. 75/Friday, April 17, 2020/ Rules and Regulations

result of COVID-19, while reaffirming
the safety and soundness principle that
valuation of collateral is an essential
part of the lending decision. For these
reasons, the agencies find that there is
good cause consistent with the public
interest to issue the rule without
advance notice and comment.21

The APA also requires a 30-day
delayed effective date, except for (1)
substantive rules which grant or
recognize an exemption or relieve a
restriction; (2) interpretative rules and
statements of policy; or (3) as otherwise
provided by the agency for good
cause.22 Because the rules relieve a
restriction, the interim final rule is
exempt from the APA’s delayed
effective date requirement.23
Additionally, the agencies find good
cause to publish the interim final rule
with an immediate effective date for the
same reasons set forth above under the
discussion of section 553(b)(B) of the
APA.

While the agencies believe that there
is good cause to issue the rule without
advance notice and comment and with
an immediate effective date, the
agencies are interested in the views of
the public and request comment on all
aspects of the interim final rule.

B. Congressional Review Act

For purposes of Congressional Review
Act, the Office of Management and
Budget (OMB) makes a determination as
to whether a final rule constitutes a
“major” rule.24 If a rule is deemed a
“major rule” by the OMB, the
Congressional Review Act generally
provides that the rule may not take
effect until at least 60 days following its
publication.25

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in (A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.26

215 U.S.C. 553(b)(B); 553(d)(3)
225 U.S.C. 553(d).

235 U.S.C. 553(d)(1).

245 U.S.C. 801 et seq.

255 U.S.C. 801(a)(3).

265 U.S.C. 804(2).

For the same reasons set forth above
with respect to APA requirements, the
agencies are adopting the interim final
rule without the delayed effective date
generally prescribed under the
Congressional Review Act. The delayed
effective date required by the
Congressional Review Act does not
apply to any rule for which an agency
for good cause finds (and incorporates
the finding and a brief statement of
reasons therefor in the rule issued) that
notice and public procedure thereon are
impracticable, unnecessary, or contrary
to the public interest.2? In light of
households’ and businesses’ immediate
need to access liquidity from real estate
equity, combined with the difficulty of
obtaining appraisals during the ongoing
COVID-19 outbreak, the agencies
believe that delaying the effective date
of the rule would be contrary to the
public interest.

As required by the Congressional
Review Act, the agencies will submit
the final rule and other appropriate
reports to Congress and the Government
Accountability Office for review.

C. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of
1995 28 (PRA), the agencies may not
conduct or sponsor, and a respondent is
not required to respond to, an
information collection unless it displays
a currently valid OMB control number.
The agencies have reviewed this final
rule and determined that it would not
introduce any new or revise any
collection of information pursuant to
the PRA. Therefore, no submissions will
be made to OMB for review.

D. Regulatory Flexibility Act

The Regulatory Flexibility Act
(RFA) 29 generally requires that an
agency to consider whether the rule it
proposes will have a significant
economic impact on a substantial
number of small entities.3° The RFA
applies only to rules for which an
agency publishes a general notice of
proposed rulemaking pursuant to 5
U.S.C. 553(b).31 As discussed
previously, consistent with section
553(b)(B) of the APA, the agencies have
determined for good cause that general
notice and opportunity for public

275 U.S.C. 808(2).

2844 U.S.C. 3501-3521.

295 U.S.C. 601 et seq.

305 U.S.C. 604. Under regulations issued by the
Small Business Administration, a small entity
includes a depository institution, bank holding
company, or savings and loan holding company
with total assets of $600 million or less and trust
companies with total assets of $41.5 million or less.
See 13 CFR 121.201.

315 U.S.C. 604(a).

comment is unnecessary, and therefore
the agencies are not issuing a notice of
proposed rulemaking. Accordingly, the
agencies have concluded that the RFA’s
requirements relating to initial and final
regulatory flexibility analysis do not
apply. _

Nevertheless, the agencies seek
comment on whether, and the extent to
which, the interim final rule would
affect a significant number of small
entities.

E. Riegle Community Development and
Regulatory Improvement Act of 1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),32 in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions (IDIs), each
Federal banking agency must consider,
consistent with the principle of safety
and soundness and the public interest,
any administrative burdens that such
regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosure, or other new
requirements on IDIs generally to take
effect on the first day of a calendar
quarter that begins on or after the date
on which the regulations are published
in final form, with certain exceptions,
including for good cause.33 The interim
final rule would not impose any
additional reporting, disclosure, or other
new requirements on IDIs. Therefore, for
the reasons described above, the
agencies find good cause exists under
section 302 of RCDRIA to publish this
interim final rule with an immediate
effective date. As such, the interim final
rule will be effective on April 17, 2020.
Nevertheless, the agencies seek
comment on RCDRIA.

F. Use of Plain Language

Section 722 of the Gramm-Leach-
Bliley Act 34 requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
agencies have sought to present the final
rule in a simple and straightforward
manner and invite comments on
whether there are additional steps the

3212 U.S.C. 4802(a).
3312 U.S.C. 4802.
3412 U.S.C. 4809.
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agencies could take to make the rule
easier to understand. For example:

e Have the agencies organized the
material to suit your needs? If not, how
could this material be better organized?

e Are the requirements in the
regulation clearly stated? If not, how
could the regulation be more clearly
stated?

e Does the regulation contain
language or jargon that is not clear? If
so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand? If so, what
changes to the format would make the
regulation easier to understand?

e What else could we do to make the
regulation easier to understand?

G. OCC Unfunded Mandates Reform Act
of 1995 Determination

As a general matter, the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1531 et seq., requires the
preparation of a budgetary impact
statement before promulgating a rule
that includes a Federal mandate that
may result in the expenditure by State,
local, and tribal governments, in the
aggregate, or by the private sector, of
$100 million or more in any one year.
However, the UMRA does not apply to
final rules for which a general notice of
proposed rulemaking was not
published.35 Therefore, because the
OCC has found good cause to dispense
with notice and comment for this
interim final rule, the OCC has not
prepared an economic analysis of the
rule under the UMRA.

List of Subjects
12 CFR Part 34

Appraisal, Appraiser, Banks, Banking,
Consumer protection, Credit, Mortgages,
National banks, Reporting and
recordkeeping requirements, Savings
associations, Truth in lending.

12 CFR Part 225

Administrative practice and
procedure, Banks, banking, Federal
Reserve System, Capital planning,
Holding companies, Reporting and
recordkeeping requirements, Securities,
Stress testing

12 CFR Part 323

Banks, banking, Mortgages, Reporting
and recordkeeping requirements,
Savings associations.

35 See 2 U.S.C. 1532(a).

DEPARTMENT OF THE TREASURY

Office of the Comptroller of the
Currency

12 CFR Chapter I
Authority and Issuance

For the reasons set forth in the joint
preamble, the OCC amends part 34 of
chapter I of title 12 of the Code of
Federal Regulations as follows:

PART 34—REAL ESTATE LENDING
AND APPRAISALS

m 1. The authority citation for part 34
continues to read as follows:

Authority: 12 U.S.C. 1, 25b, 29, 93a, 371,
1462a, 1463, 1464, 1465, 1701j—3, 1828(0),
3331 et seq., 5101 et seq., and 5412(b)(2)(B),
and 15 U.S.C. 1639h.

m 2. Section 34.43 is amended by adding
paragraph (f) to read as follows:

§34.43 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(f) Deferrals of appraisals and
evaluations for certain residential and
commercial transactions—(1) 120-day
grace period. The completion of
appraisals and evaluations required
under paragraphs (a) and (b) of this
section may be deferred up to 120 days
from the date of closing.

(2) Covered transactions. The
deferrals authorized under paragraph
(£)(1) of this section apply to all
residential and commercial real estate-
secured transactions, excluding
transactions for acquisition,
development, and construction of real
estate.

(3) Sunset. The appraisal and
evaluation deferrals authorized by this
paragraph (f) will expire for transactions
closing after December 31, 2020.

FEDERAL RESERVE BOARD
12 CFR Chapter II
Authority and Issuance

For the reasons set forth in the joint
preamble, the Board amends part 225 of
chapter II of title 12 of the Code of
Federal Regulations as follows:

PART 225—BANK HOLDING
COMPANIES AND CHANGE IN BANK
CONTROL (REGULATION Y)

m 3. The authority citation for part 225
continues to read as follows:

Authority: 12 U.S.C. 1817(j)(13), 1818,
1828(0), 18311, 1831p—1, 1843(c)(8), 1844(h),
1972(1), 3106, 3108, 3310, 3331 et seq.,
31206, 31207, and 31209; 15 U.S.C. 1681s,
1681w, 6801 and 6805.

m 4. Section 225.63 is amended by
adding paragraph (f) to read as follows:

§225.63 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(f) Deferrals of appraisals and
evaluations for certain residential and
commercial transactions—(1) 120-day
grace period. The completion of
appraisals and evaluations required
under paragraphs (a) and (b) of this
section may be deferred up to 120 days
from the date of closing.

(2) Covered transactions. The
deferrals authorized under paragraph
(f)(1) of this section apply to all
residential and commercial real estate-
secured transactions, excluding
transactions for acquisition,
development, and construction of real
estate.

(3) Sunset. The appraisal and
evaluation deferrals authorized by this
paragraph (f) will expire for transactions
closing after December 31, 2020.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Chapter III
Authority and Issuance

For the reasons set forth in the joint
preamble, the FDIC amends part 323 of
chapter III of title 12 of the Code of
Federal Regulations as follows:

PART 323—APPRAISALS

m 5. The authority citation for part 323
continues to read as follows:

Authority: 12 U.S.C. 1818, 1819(a)
(“Seventh” and “Tenth”), 1831p-1 and 3331
et seq.

m 6. Section 323.3 is amended by adding
paragraph (g) to read as follows:

§323.3 Appraisals required; transactions
requiring a State certified or licensed
appraiser.

* * * * *

(g) Deferrals of appraisals and
evaluations for certain residential and
commercial transactions—(1) 120-day
grace period. The completion of
appraisals and evaluations required
under paragraphs (a) and (b) of this
section may be deferred up to 120 days
from the date of closing.

(2) Covered transactions. The
deferrals authorized under paragraph
(g)(1) of this section apply to all
residential and commercial real estate-
secured transactions, excluding
transactions for acquisition,
development, and construction of real
estate.

(3) Sunset. The appraisal and
evaluation deferrals authorized by this
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paragraph (g) will expire for
transactions closing after December 31,
2020.

Brian P. Brooks,
First Deputy Comptroller of the Currency.
By order of the Board of Governors of the
Federal Reserve System, April 10, 2020.
Ann Misback,
Secretary of the Board.
Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on or about April
10, 2020.

Robert E. Feldman,
Executive Secretary.
[FR Doc. 2020-08216 Filed 4—16—20; 8:45 am]
BILLING CODE 4810-33-P; 6210-01-P; 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-0947; Product
Identifier 2017-SW-059—-AD; Amendment
39-19902; AD 2020-08-10]

RIN 2120-AA64

Airworthiness Directives; Robinson
Helicopter Company Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for
Robinson Helicopter Company
(Robinson) Model R44 and R44 II
helicopters. This AD was prompted by
reports of cracking in certain tail rotor
blades. This AD requires visually
checking each tail rotor blade for a
crack. The FAA is issuing this AD to
address the unsafe condition on these
products.

DATES: This AD is effective May 22,
2020.

ADDRESSES: For service information
identified in this final rule, contact
Robinson Helicopter Company, 2901
Airport Drive, Torrance, CA 90505;
telephone 310-539-0508; fax 310-539—
5198; or at https://robinsonheli.com/
technical-support/. You may view a
copy of the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for

and locating Docket No. FAA-2017—
0947; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, any
comments received, and other
information. The address for Docket
Operations is U.S. Department of
Transportation, Docket Operations, M
30, West Building Ground Floor, Room
W12 140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

FOR FURTHER INFORMATION CONTACT:
James Guo, Aerospace Engineer, Los
Angeles ACO Branch, FAA, 3960
Paramount Blvd., Lakewood, California
90712; telephone 562—627-5357; email
james.guo@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

The FAA issued a notice of proposed
rulemaking (NPRM) to amend 14 CFR
part 39 by adding an AD that would
apply to Robinson Model R44 and R44
IT helicopters with a tail rotor blade part
number (P/N) C029-1 or P/N C029-2
installed. The NPRM published in the
Federal Register on May 23, 2018 (83
FR 23829). The NPRM was prompted by
reports of P/N C029-1 and P/N C029-

2 tail rotor blades with fatigue cracks at
the leading edge. The cracks were
caused by high fatigue stresses due to
resonance when the blades were at high
pitch angles from large left pedal inputs.
The NPRM proposed to require visually
checking each tail rotor blade for a
crack. The proposed requirements were
intended to detect a cracked tail rotor
blade and prevent loss of the blade and
subsequent loss of directional control.
The FAA is issuing this AD to address
the unsafe condition on these products.

Since the FAA issued the NPRM, the
website address for Robinson changed.
This AD updates that website address.

Comments

The FAA gave the public the
opportunity to comment on the NPRM.
The following presents the comments
received on the NPRM and the FAA’s
response to each comment.

Request: Robinson requested the FAA
change the wording in the Discussion
section that states the cracks in tail rotor
blades were caused by “stresses due to
resonance when the blades were at high
pitch angles from large left pedal
inputs” to “stresses during maneuvers
with large left pedal inputs.”

FAA Response: The FAA disagrees.
The wording in the NPRM provides
greater detail with regard to the
mechanics of the cause of the cracking.

Request: Robinson requested the FAA
change the wording in the Discussion

section that describes the proposed
actions’ intentions by adding the word
“possible”, which would read as
follows: “prevent possible loss of the
blade.” Robinson states that even with
a crack, loss of the blade is possible, but
not certain.

FAA Response: The FAA disagrees.
The unsafe condition described in this
AD is a crack in the tail rotor blade. The
current wording does not state the
helicopter will lose a tail rotor blade but
rather loss of a blade could occur. The
description of the unsafe condition
states that the condition “could result in
the loss of the tail rotor.”

Request: Robinson requested the FAA
correct the two instances of the wording
“tail leading edge” by deleting the word
“tail.” The first instance is in the
Proposed AD Requirements section and
the second instance is in the Required
Actions paragraph.

FAA Response: The FAA agrees and
has made these corrections.

Request: Robinson requested that the
FAA change the Applicability paragraph
by adding the following: “Tail rotor
blade part number is visible on data
plate located between bearings in blade
root.”

FAA Response: The FAA disagrees
because the addition is unnecessary.
Parties may refer to the data plate or the
aircraft’s records to determine which
part-numbered tail rotor blades are
installed. If they are uncertain about the
location of the data plate, they can refer
to service information documents that
interested parties have access to through
their normal course of business.

Request: Robinson requested that the
FAA change the wording in the Unsafe
Condition paragraph to state, “This AD
defines the unsafe condition as a
possible crack in the tail rotor blade”
because not all blades have a crack.

FAA Response: The FAA disagrees.
The unsafe condition that is being
addressed is a crack in a blade.

Request: Robinson requested that the
FAA change the wording in the
Required Actions section from the
checks of the tail rotor blades may be
conducted by the owner/operator” to
“by an owner/operator.”

FAA Response: The FAA disagrees.
The language requested by the
commenter would unacceptably
broaden the AD requirement. The FAA
intended to allow the owner or operator
of the aircraft, who holds at least a
private pilot certificate, to perform the
check when maintenance personnel are
not present. The requested change in
language may be interpreted to allow a
pilot to perform the check on any
aircraft, including aircraft that the pilot
does not own or operate.


https://robinsonheli.com/technical-support/
https://robinsonheli.com/technical-support/
https://www.regulations.gov
https://www.regulations.gov
mailto:james.guo@faa.gov
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Request: Robinson requested the FAA
change the wording in the Required
Actions paragraph from: “If there is a
crack, before further flight, replace the
tail rotor blade” to ““If a crack is
detected, replace tail rotor blade before
further flight.”

FAA Response: The FAA disagrees.
The wording in the NPRM sufficiently
explains that if there is a crack, the tail
rotor blade must be replaced.

FAA’s Determination

The FAA has reviewed the relevant
information, considered the comments
received, and determined that an unsafe
condition exists and is likely to exist or
develop on other products of the same
type design and that air safety and the
public interest require adopting the AD
requirements as proposed with the
changes described previously. These
changes are consistent with the intent
proposed in the NPRM for correcting the
unsafe condition and will not increase
the economic burden on any operator
nor increase the scope of the AD.

Related Service Information

The FAA has reviewed Robinson SB—
83, dated May 30, 2012 (SB-83), which
specifies, within 10 flight hours or by
June 30, 2012, whichever occurs first,
inserting a caution page into the Pilot’s
Operating Handbook. The caution page
specifies inspecting the leading edges of
each tail rotor blade for a crack before
each flight. The caution page also
advises that to reduce fatigue stress
damage to the tail rotor blades, pilots
should avoid maneuvers that require
large left pedal inputs. SB—83 specifies
that the caution page may be removed
when the tail rotor blades are replaced
with tail rotor blade P/N C029-3.

Costs of Compliance

The FAA estimates that this AD
affects 1,631 helicopters of U.S.
Registry. The FAA estimates that
operators may incur the following costs
in order to comply with this AD. Labor
costs are estimated at $85 per work-
hour.

Visually checking the tail rotor blades
for a crack takes about 0.2 work-hour for
an estimated cost of $17 per helicopter
and $27,727 for the U.S. fleet per check
cycle.

Replacing a tail rotor blade takes
about 2 work-hours and parts cost about
$3,080 for an estimated replacement
cost of $3,250 per blade.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of

the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this AD
will not have federalism implications
under Executive Order 13132. This AD
will not have a substantial direct effect
on the States, on the relationship
between the national Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

For the reasons discussed, I certify
that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2020-08-10 Robinson Helicopter Company:
Amendment 39-19902; Docket No.
FAA-2017-0947; Product Identifier
2017-SW-059-AD.

(a) Applicability

This AD applies to Robinson Helicopter
Company (Robinson) Model R44 and R44 II
helicopters, certificated in any category, with
a tail rotor blade part number (P/N) C029-1
or P/N C029-2 installed.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack in a tail rotor blade. This condition
could result in the loss of the tail rotor and
subsequent loss of control of the helicopter.

(c) Effective Date
This AD is effective May 22, 2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 50 hours time-in-service after the
effective date of this AD and thereafter before
each flight:

(1) Visually check each tail rotor blade for
a crack in the leading edge, paying particular
attention to the area in the most inboard
white paint stripe. Wipe the blades clean, if
necessary, to ensure any potential crack is
visible. The actions required by this
paragraph may be performed by the owner/
operator (pilot) holding at least a private pilot
certificate and must be entered into the
aircraft records showing compliance with
this AD in accordance with 14 CFR 43.9(a)(1)
through (4) and 14 CFR 91.417(a)(2)(v). The
record must be maintained as required by 14
CFR 91.417, 121.380, or 135.439.

(2) If there is a crack, before further flight,
replace the tail rotor blade.

(f) Alternative Methods of Compliance
(AMOCQ)

(1) The Manager, Los Angeles ACO Branch,
FAA, may approve AMOCs for this AD. Send
your proposal to: James Guo, Aerospace
Engineer, Los Angeles ACO Branch, FAA,
3960 Paramount Blvd., Lakewood, California
90712; telephone 562—-627-5357; email
james.guo@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before
operating any aircraft complying with this
AD through an AMOC.

(g) Related Information

Robinson Helicopter Company R44 Service
Bulletin SB-83, dated May 30, 2012, which
is not incorporated by reference, contains
additional information about the subject of
this AD. For service information identified in
this AD, contact Robinson Helicopter
Company, 2901 Airport Drive, Torrance, CA
90505; telephone 310-539-0508; fax 310—
539-5198; or at https://robinsonheli.com/
technical-support/. You may view a copy of
information at the FAA, Office of the
Regional Counsel, Southwest Region, 10101
Hillwood Pkwy., Room 6N-321, Fort Worth,
TX 76177.


https://robinsonheli.com/technical-support/
https://robinsonheli.com/technical-support/
mailto:james.guo@faa.gov
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(h) Subject

Joint Aircraft Service Component (JASC)
Code: 6410, Tail Rotor Blades.

Issued on April 13, 2020.
Gaetano A. Sciortino,
Deputy Director for Strategic
Initiatives,Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2020-08072 Filed 4—16-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF JUSTICE

Drug Enforcement Administration

21 CFR Part 1308
[Docket No. DEA-496]

Control of the Imnmediate Precursor
Norfentanyl Used in the lllicit
Manufacture of Fentanyl as a Schedule
Il Controlled Substance

AGENCY: Drug Enforcement
Administration, Department of Justice.
ACTION: Final rule.

SUMMARY: The Drug Enforcement
Administration (DEA) is designating the
precursor chemical, N-phenyl-N-
(piperidin-4-yl)propionamide
(norfentanyl) as an immediate precursor
for the schedule II controlled substance
fentanyl. Furthermore, DEA is finalizing
the control of norfentanyl as a schedule
II substance under the Controlled
Substances Act (CSA).

DATES: This rulemaking becomes
effective May 18, 2020.

FOR FURTHER INFORMATION CONTACT:
Scott A. Brinks, Regulatory Drafting and
Policy Support Section (DPW),
Diversion Control Division, Drug
Enforcement Administration; Mailing
Address: 8701 Morrissette Drive,
Springfield, Virginia 22152; Telephone:
(571) 362-3261.

SUPPLEMENTARY INFORMATION:
Norfentanyl is the immediate chemical
intermediary in a synthesis process
currently used by clandestine laboratory
operators for the illicit manufacture of
the schedule II controlled substance
fentanyl. The distribution of illicitly
manufactured fentanyl has caused an
unprecedented outbreak of thousands of
fentanyl-related overdoses in the United
States in recent years. DEA believes that
the control of norfentanyl as a schedule
II controlled substance is necessary to
prevent its diversion as an immediate
chemical intermediary for the illicit
manufacture of fentanyl.

DEA is extremely concerned with the
recent increase in the illicit manufacture
and distribution of fentanyl. Therefore,
on September 17, 2019, DEA published

a Notice of Proposed Rulemaking
(NPRM) to designate the precursor
chemical, N-phenyl-N-(piperidin-4-
yl)propionamide (norfentanyl), as an
immediate precursor of the schedule II
controlled substance fentanyl under the
definition set forth in 21 U.S.C. 802(23),
and to control it as a schedule II
substance under the CSA. 84 FR 48815.
This rulemaking finalizes that NPRM.

Legal Authority

Under 21 U.S.C. 811(e), the Attorney
General may place an immediate
precursor into the same schedule as the
controlled substance that the immediate
precursor is used to make, if the
substance meets the requirements of an
immediate precursor under 21 U.S.C.
802(23).

Background

The DEA is extremely concerned with
the increase in the illicit manufacture
and distribution of fentanyl abroad.
Fentanyl is a synthetic opioid and was
first synthesized in Belgium in the late
1950’s. Fentanyl is controlled in
schedule II of the CSA due to its high
potential for abuse and dependence, and
accepted medical use in treatment in the
United States. Fentanyl was introduced
into medical practice and is approved in
the United States for anesthesia and
analgesia. However, due to its
pharmacological effects, fentanyl can
serve as a substitute for heroin,
oxycodone, and other opioids in opioid
dependent individuals. The trafficking
of fentanyl in the United States
continues to pose an imminent hazard
to the public safety. Since 2012,
fentanyl has shown a dramatic increase
in the illicit drug supply as a single
substance, in mixtures with other illicit
drugs (i.e. heroin, cocaine, and
methamphetamine), or in forms that
mimic pharmaceutical preparations
including prescription opiates and
benzodiazepines.

The DEA has noted a significant
increase in overdoses and overdose
fatalities from fentanyl in the United
States in recent years. A recent report®
from the Centers for Disease Control and
Prevention (CDC) highlights this trend.
According to this report, of the 41,430
drug overdose deaths occurring in the
United States in 2011, 1,662 (4.0
percent) involved fentanyl.2 Of the
63,632 drug overdose deaths in 2016,
18,335 (28.8 percent) involved fentanyl.

1Drugs Most Frequently Involved in Drug
Overdose Deaths: United States, 2011-2016.
National Vital Statistics Reports; vol 67 no 9.
Hyattsville, MD: National Genter for Health
Statistics, 2018.

2The fentanyl category includes fentanyl,
fentanyl metabolites, precursors, and analogs.

This was the first time that fentanyl was
reported in more drug related fatalities
than heroin.

The increase of drug overdose deaths
continued into 2017. According to the
CDC,? there were 70,237 drug overdose
deaths in the United States in 2017, an
increase from the 63,632 overdose
deaths recorded in 2016. Of the 70,237
overdose deaths in 2017, 47,600 (67.8
percent) involved an opioid. Deaths
involving prescription opioids and
heroin remained stable from 2016 to
2017; synthetic opioid overdose deaths
(other than methadone), which include
deaths related to fentanyl, increased
45.2 percent from 19,413 deaths in 2016
to 28,466 deaths in 2017.

The increase in overdose fatalities
involving fentanyl coincides with a
dramatic increase of law enforcement
encounters of fentanyl. According to the
National Forensic Laboratory
Information System (NFLIS),*
submissions to forensic laboratories that
contained fentanyl increased
exponentially beginning in 2012: 694 in
2012, 1,044 in 2013, 5,537 in 2014,
15,455 in 2015, 37,294 in 2016, 61,382
in 2017, and 70,453 in 2018.

Role of Norfentanyl in the Synthesis of
Fentanyl

Fentanyl is not a naturally occurring
substance. As such, the manufacture of
fentanyl requires it to be produced
through synthetic organic chemistry.
Synthetic organic chemistry is the
process for creating a new organic
molecule through a series of chemical
reactions, which involve precursor
chemicals. In the early 2000’s, a
synthetic process, commonly known as
the Siegfried method, was utilized to
manufacture fentanyl in several
domestic and foreign clandestine
laboratories. 72 FR 20039. At that time,
DEA had determined that two primary
synthesis routes (i.e., the Janssen
method and the Siegfried method) were
being used to produce fentanyl
clandestinely, although it believed the
Janssen synthesis route to be difficult to
perform and beyond the rudimentary
skills of most clandestine laboratory
operators. The Siegfried synthetic route
involves two important intermediates,
N-phenethyl-4-piperidone (NPP) and 4-
anilino-N-phenethylpiperidine (ANPP).

3Scholl L, Seth P, Kariisa M, Wilson N, Baldwin
G. Drug and Opioid-Involved Overdose Deaths—
United States, 2013-2017. MMWR Morb Mortal
Wk]y Rep 2019;67:1419-1427.

4The National Forensic Laboratory Information
System (NFLIS) is a national forensic laboratory
reporting system that systematically collects results
from drug chemistry analyses conducted by
Federal, State and local forensic laboratories in the
United States. NFLIS data was queried on March
26, 2019.
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The DEA controlled NPP on April 23,
2007 as a list I chemical by interim rule
(72 FR 20039), which was finalized on
July 25, 2008. 73 FR 43355. By final rule
published on June 29, 2010, ANPP was
controlled as a schedule II immediate
precursor to fentanyl, with an effective
date of August 30, 2010. 75 FR 37295.

In 2017, the United Nations
Commission on Narcotic Drugs placed
NPP and ANPP in Table I of the
Convention Against Illicit Traffic in
Narcotic Drugs and Psychotropic
Substances of 1988 (1988 Convention)
in response to the international increase
of fentanyl on the illicit drug market. As
such, member states of the United
Nations were required to regulate these
precursor chemicals at the national
level. In addition, the People’s Republic
of China regulated NPP and ANPP on
February 1, 2018.

Recent law enforcement information
indicates that illicit manufacturers of
fentanyl also use other synthetic routes
in response to regulations placed on
NPP and ANPP. One of these other
routes is the original published
synthetic pathway to fentanyl, known as
the Janssen method, previously thought
to be beyond the skills of most
clandestine laboratory operators. This
synthetic route does not involve NPP or
ANPP as precursors. This synthetic
pathway involves the important
precursors N-(1-benzylpiperidin-4-yl)-
N-phenylpropionamide (benzylfentanyl)
and N-phenyl-N-(piperidin-4-
yl)propionamide (norfentanyl).
Benzylfentanyl is converted into
norfentanyl in one chemical reaction.
Norfentanyl is then subjected to one
simple chemical reaction to complete
the synthesis of fentanyl. The DEA is
not aware of any legitimate uses of
benzylfentanyl or norfentanyl other than
in the synthesis of fentanyl.

According to DEA forensic laboratory
data, the Janssen method was confirmed
as the synthetic route used in 94 percent
of 85 fentanyl drug exhibits that were
evaluated to determine the synthetic
route. These exhibits were seized in
2018. In addition, the number of law
enforcement encounters of
benzylfentanyl increased in 2017 and
2018. As stated above, benzylfentanyl is
a precursor chemical used to synthesize
norfentanyl in the Janssen method.
According to NFLIS,5 there was one
identification of benzylfentanyl in 2016;
however, benzylfentanyl was identified
in 195 reports in 2017 and 237 reports
in 2018. This is believed to indicate a
change in the synthetic route used by
some clandestine chemists to
manufacture fentanyl in efforts to evade

5NFLIS data was queried on March 26, 2019.

chemical regulations on NPP and ANPP.
The increase in law enforcement
encounters coincides with the
international control that placed NPP
and ANPP in Table I of the 1988
Convention in 2017.

The DEA determined that norfentanyl
is commercially available from both
domestic and foreign chemical
suppliers. The DEA has identified 30
domestic suppliers and 22 foreign
suppliers of norfentanyl from Canada
(3), China (7), Germany (2), Hong Kong
(1), India (1), Japan (2), Switzerland (1),
and the United Kingdom (5). Of the 30
domestic suppliers of norfentanyl, only
one is a DEA registrant. As it appears
that these other 29 suppliers are not
registered to manufacture schedule II
controlled substances, it is not likely
these suppliers are manufacturing
fentanyl. Norfentanyl is attractive to
illicit manufacturers because of the lack
of chemical regulations on this
substance, it is readily available from
chemical suppliers, and it can easily be
converted to the schedule II controlled
substance fentanyl, in a one-step
chemical reaction.

Designation as an Immediate Precursor

Under 21 U.S.C. 811(e), the Attorney
General may place an immediate
precursor into the same schedule as the
controlled substance that the immediate
precursor is used to make. The
substance must meet the requirements
of an immediate precursor under 21
U.S.C. 802(23). The term ‘“‘immediate
precursor” is defined in 21 U.S.C.
802(23) meaning a substance being the
principal compound used, or which is
produced primarily for use in the
manufacture of a controlled substance;
which is an immediate chemical
intermediary used or likely to be used
in the manufacture of the controlled
substance; and the control of which is
necessary to prevent or limit the
manufacture of such controlled
substance.

The DEA finds that norfentanyl meets
the three criteria for the definition of an
immediate precursor under 21 U.S.C.
802(23). First, DEA finds that
norfentanyl is produced primarily for
use in the manufacture of the schedule
II controlled substance fentanyl. As
stated in the preceding section, under
the Janssen method, norfentanyl is
typically produced from the starting
material benzylfentanyl and is then
subjected to a simple one-step chemical
reaction to obtain the schedule II
controlled substance, fentanyl. The DEA
is not aware of any legitimate use of
benzylfentanyl other than in the
synthesis of norfentanyl, and
subsequently, fentanyl. The DEA has

also not identified an industrial or other
use for norfentanyl beyond the
manufacture of fentanyl. DEA has not
identified any other legitimate uses of
norfentanyl and DEA did not receive
comment to the contrary during the
notice and comment period of the
NPRM published on September 17,
2019. 84 FR 48815.

Second, DEA finds that norfentanyl is
an immediate chemical intermediary
used in the manufacture of the
controlled substance fentanyl. As stated
earlier, norfentanyl is produced as an
intermediary in the fentanyl synthetic
pathway. After it is synthesized,
norfentanyl is subjected to a simple
chemical reaction that converts it
directly to fentanyl.

Third, DEA finds that controlling
norfentanyl is necessary to prevent,
curtail, and limit the unlawful
manufacture of the controlled
substance, fentanyl. The DEA believes
this action is necessary to assist in
preventing the possible theft of
norfentanyl from legitimate firms. The
DEA believes that clandestine
manufacturers will attempt to procure
unregulated chemicals in their efforts to
synthesize fentanyl. As a schedule II
substance, norfentanyl will be
safeguarded to the same degree that
pharmaceutical firms now safeguard the
fentanyl that they produce. Since
norfentanyl is an immediate chemical
intermediary in the manufacture of
fentanyl, the increased level of security
is necessary to prevent diversion of
norfentanyl from legitimate firms. DEA
also believes control is necessary to
prevent unscrupulous chemists from
synthesizing norfentanyl and selling it
(as an unregulated material) through the
internet and other channels to
individuals who may wish to acquire an
unregulated precursor for the purpose of
manufacturing fentanyl, a schedule II
controlled substance.

The DEA believes that the control of
norfentanyl is necessary to prevent its
production and use in the illicit
manufacture of fentanyl. Therefore, DEA
is designating norfentanyl as an
immediate precursor of fentanyl, a
schedule II controlled substance,
pursuant to 21 U.S.C. 802(23) and 21
U.S.C. 811(e).

Placement in Schedule II—Findings
Required Under CSA Immediate
Precursor Provisions

Pursuant to 21 U.S.C. 811(e), once
norfentanyl is designated as an
immediate precursor under 21 U.S.C.
802(23), it may be placed directly into
schedule II (or a schedule with a higher
numerical designation). The immediate
precursor provision in 21 U.S.C. 811(e)
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permits DEA to schedule an immediate
precursor “without regard to the
findings required by’ section 811(a) or
section 812(b) and “without regard to
the procedures” prescribed by section
811(a) and (b). Accordingly, DEA need
not address the “factors determinative
of control” in section 811 or the
findings required for placement in
schedule II in section 812(b)(2). Based
on the finding that norfentanyl is an
“immediate precursor” for fentanyl,
DEA is hereby placing norfentanyl
directly into schedule II.

NPRM Comments

As part of the proposed rulemaking
published on September 17, 2019 (84 FR
48815), DEA specifically solicited input
from all potentially affected parties
regarding: (1) The types of legitimate
industries using norfentanyl; (2) the
legitimate uses of norfentanyl; (3) the
size of the domestic market for
norfentanyl; (4) the number of
manufacturers of norfentanyl; (5) the
number of distributors of norfentanyl;
(6) the level of import and export of
norfentanyl; (7) the potential burden
these proposed regulatory controls of
norfentanyl may have on legitimate
commercial activities; (8) the potential
number of individuals/firms that may be
adversely affected by these proposed
regulatory controls (particularly with
respect to the impact on small
businesses); and (9) any other
information on the manner of
manufacturing, distribution,
consumption, storage, disposal, and
uses of norfentanyl by industry and
others.

As part of the proposed rulemaking
published on September 17, 2019 (84 FR
48815), DEA solicited information on
any possible legitimate uses of
norfentanyl unrelated to fentanyl
production (including industrial uses)
in order to assess the potential
commercial impact of scheduling
norfentanyl. The DEA searched
information in the public domain for
legitimate uses of norfentanyl and could
not document legitimate commercial
uses for norfentanyl other than as an
intermediary chemical in the
manufacture of fentanyl. DEA sought,
however, to document any unpublicized
use(s) and other proprietary use(s) of
norfentanyl not in the public domain.
Therefore, DEA solicited comment on
the uses of norfentanyl in the legitimate
marketplace. The DEA also solicited
comment on the regulatory burden to
legitimate commercial activities that
would result from the placement of
norfentanyl in schedule II of the CSA.
The DEA did not receive comment on
these topics.

The DEA invited all interested parties
to provide any information on any
legitimate uses of norfentanyl in
industry, commerce, academia, research
and development, or other applications.
The DEA sought both quantitative and
qualitative data; however, DEA did not
receive comments on these topics.

The DEA received 15 comments in
response to the NPRM. Thirteen of the
15 commenters were in support of
controlling norfentanyl as a schedule I
immediate precursor. The other two
commenters did not specifically object
to this rule. One of those two
commenters stated that substance abuse
is a public health issue and not a law
enforcement issue. The other stated that
this rule is not sufficient to disrupt the
fentanyl market in the United States
because illicit fentanyl is not produced
in the United States. The commenter
proposed access restriction and harm
reduction strategies, including increased
public awareness of drugs mixed with
fentanyl and increased law enforcement
at entry locations, as additional
recommendations to reduce fentanyl
misuse and abuse in the United States.

Of the 13 commenters in support of
controlling norfentanyl as a schedule II
immediate precursor, four commenters
also included statements that the
control of norfentanyl is not the only
solution to address the opioid epidemic.
These commenters stated that control of
norfentanyl will not solve the issue of
fentanyl being shipped into our country
from foreign producers; that control of
norfentanyl is not the only policy that
should be addressed and implemented,
and that alternate pathways to fentanyl
should be monitored; and that control of
norfentanyl will not end the opioid
epidemic.

DEA response: The DEA appreciates
the comments in support of controlling
norfentanyl as a schedule II immediate
precursor. The DEA is concerned with
the abuse of illicitly manufactured
fentanyl in the United States and
abroad. While DEA remains aware that
a comprehensive approach, to include
community outreach and education, is
required to combat the opioid epidemic,
DEA believes that supply reduction
strategies, which this rule attempts to
address, are important aspects to reduce
drug abuse in the United States. The
control of norfentanyl as a schedule II
immediate precursor is one aspect of the
overall effort to combat the opioid
epidemic. The DEA believes this rule
will have a significant effect on
reducing the supply of illicitly
manufactured fentanyl.

With respect to the comments about
illicit fentanyl being manufactured
outside of the United States and

shipped into the country from foreign
producers, the designation of
norfentanyl as a schedule II immediate
precursor will subject this substance to
the regulatory requirements of schedule
IT substances, including the import and
export regulations. 21 CFR part 1312.
The DEA believes that regulating the
import and export of norfentanyl will
reduce the quantity of norfentanyl
destined to illicit fentanyl
manufacturers, both domestically and
internationally, by removing the United
States as a transshipment point and as
a source of diverted norfentanyl to
foreign illicit fentanyl manufacturers.

The DEA is the leading agency on
enforcement of drug control laws and
remains committed to protecting the
public by interrupting and reducing
drug supply and availability in the
United States. The DEA believes that the
control of norfentanyl as an immediate
precursor of the schedule II controlled
substance fentanyl will have a
significant impact on reducing the
supply of illicitly manufactured
fentanyl; however, DEA remains aware
that supply reduction is not the only
aspect of combatting the opioid
epidemic. The DEA realizes that a
comprehensive approach, to include
community outreach and education, is
required to combat the opioid epidemic.
In response to the comment regarding
access restriction and harm reduction
strategies and the comment stating that
substance abuse is a public health issue
and not a law enforcement issue, DEA
intends this scheduling action to reduce
the supply of illicitly manufactured
fentanyl, which is part of a multi-
faceted strategy to combat the opioid
epidemic. DEA continues to work with
other federal agencies on holistic and
comprehensive approaches to reduce
drug abuse; however, such approaches
are beyond the scope of this rule.

Requirements for Handling Norfentanyl

This rulemaking finalizes two actions.
It (1) designates norfentanyl as an
immediate precursor for the schedule I
controlled substance, fentanyl, under
the definition set forth in 21 U.S.C.
802(23); and (2) controls norfentanyl as
a schedule II substance pursuant to the
authority in 21 U.S.C. 811(e).

The scheduling of norfentanyl as an
immediate precursor of the schedule II
controlled substance, fentanyl, subjects
norfentanyl to all of the regulatory
controls and administrative, civil, and
criminal sanctions applicable to the
manufacture, distribution, dispensing,
importing, and exporting of a schedule
II controlled substance. The regulatory
requirements will include the following:
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1. Registration. Any person who
manufactures, distributes, dispenses,
imports, or exports norfentanyl, engages
in research with respect to norfentanyl,
or proposes to engage in such activities
will be required to submit an
application and be accepted for
schedule II registration in accordance
with 21 CFR part 1301.

2. Security. Norfentanyl will be
subject to schedule II security
requirements. In order to prevent
diversion, norfentanyl will be
manufactured, distributed, and stored in
accordance with the standards for
physical security and the operating
procedures set forth in 21 CFR 1301.71,
1301.72(a), (c), and (d), 1301.73,
1301.74, 1301.75(b),(c), and (d) 1301.76,
and 1301.77.

3. Labeling and Packaging. All labels
and labeling for commercial containers
of norfentanyl that are distributed will
be required to comply with the
requirements of 21 CFR 1302.03—
1302.07.

4. Quotas. Quotas for norfentanyl will
be established pursuant to 21 CFR part
1303.

5. Inventory. Every registrant who
possesses any quantity of norfentanyl
will be required to keep an inventory of
all stocks of the substance on hand
pursuant to 21 CFR 1304.03, 1304.04
and 1304.11.

6. Records and Reports. Every DEA
registrant will be required to maintain
records and submit reports with respect
to norfentanyl pursuant to 21 U.S.C. 827
and in accordance with 21 CFR parts
1304 and 1312.

7. Order Forms. Every DEA registrant
who distributes norfentanyl will be
required to comply with the order form
requirements pursuant to 21 U.S.C. 828
and in accordance with 21 CFR part
1305.

8. Importation and Exportation. All
importation and exportation of
norfentanyl will be required to be in
compliance with 21 U.S.C. 952, 953,
957, and 958, and in accordance with 21
CFR part 1312.

9. Administrative Inspection. Places,
including factories, warehouses, or
other establishments and conveyances,
where registrants or other regulated
persons may lawfully hold,
manufacture, distribute, or otherwise
dispose of a controlled substance or
where records relating to those activities
are maintained, are controlled premises
as defined in 21 U.S.C. 880(a) and 21
CFR 1316.02(c). The CSA allows for
administrative inspections of these
controlled premises as provided in 21
CFR part 1316, subpart A. 21 U.S.C. 880.

10. Liability. Any activity with
norfentanyl in violation of or not

authorized under the Controlled
Substances Act or the Controlled
Substances Import and Export Act will
be unlawful and potentially subject to
criminal penalties. 21 U.S.C. 841-863
and 959-964.

Regulatory Analyses

Executive Orders 12866, 13563, and
13771, Regulatory Planning and Review,
Improving Regulation and Regulatory
Review, and Reducing Regulation and
Controlling Regulatory Costs

This rulemaking was developed in
accordance with the principles of
Executive Orders 12866, 13563, and
13771. Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health,
and safety effects; distributive impacts;
and equity). Executive Order 13563 is
supplemental to and reaffirms the
principles, structures, and definitions
governing regulatory review as
established in Executive Order 12866.
Executive Order 12866 classifies a
“significant regulatory action,”
requiring review by the Office of
Management and Budget (OMB), as any
regulatory action that is likely to result
in a rule that may: (1) Have an annual
effect on the economy of $100 million
or more or adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or State, local, or tribal
governments or communities; (2) create
a serious inconsistency or otherwise
interfere with an action taken or
planned by another agencys; (3)
materially alter the budgetary impact of
entitlements, grants, user fees, or loan
programs or the rights and obligations of
recipients thereof; or (4) raise novel
legal or policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order. DEA has determined that this
rule is not a “‘significant regulatory
action” under Executive Order 12866,
section 3(f). Executive Order 13771
requires an agency, unless prohibited by
law, to identify at least two existing
regulations to be repealed when the
agency publicly proposes for notice and
comment or otherwise promulgates a
new regulation.® In furtherance of this
requirement, Executive Order 13771
requires that the new incremental costs
associated with new regulations, to the
extent permitted by law, be offset by the

6 Sec. 2(a).

elimination of existing costs associated
with at least two prior regulations.”
According to guidance provided by
OMB, the requirements of Executive
Order 13771 only apply to each new
“significant regulatory action that . . .
imposes costs.” 8 This rule is not
expected to be an Executive Order
13771 regulatory action because this
rule is not significant under Executive
Order 12866.

The scheduling of norfentanyl as an
immediate precursor of the schedule II
controlled substance, fentanyl, subjects
norfentanyl to all of the regulatory
controls and administrative, civil, and
criminal sanctions applicable to the
manufacture, distribution, dispensing,
importing, and exporting of a schedule
1I controlled substance. Norfentanyl is
the immediate chemical intermediary in
a synthesis process currently used by
clandestine laboratory operators for the
manufacture of the schedule II
controlled substance fentanyl. The
distribution of illicitly manufactured
fentanyl has caused an unprecedented
outbreak of thousands of fentanyl-
related overdoses in the United States in
recent years.

The DEA has not identified any
industrial use for norfentanyl, other
than its role as an intermediary
chemical in the manufacture of fentanyl.
Based on the review of import and quota
information for ANPP and fentanyl,
DEA believes the vast majority, if not
all, of legitimate pharmaceutical
fentanyl is produced from ANPP
(schedule II immediate precursor for
fentanyl), not norfentanyl. The
quantities of ANPP permitted in the
U.S., imported or manufactured
pursuant to a quota, generally
correspond with the quantities of
legitimate pharmaceutical fentanyl
produced in the United States.
Additionally, DEA is not aware of
norfentanyl being used for the
manufacturing of legitimate
pharmaceutical fentanyl; however, DEA
cannot rule out the possibility that
minimal quantities of norfentanyl are
used for this purpose. If there are any
quantities of norfentanyl used for the
manufacturing of legitimate
pharmaceutical fentanyl, the quantities
are believed to be small and
economically insignificant.

The DEA evaluated the costs and
benefits of this action.

7 Sec. 2(c).

8 OMB Guidance Implementing Executive Order
13771 titled “Reducing Regulation and Controlling
Regulatory Costs” (April 5, 2017).
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Costs

The DEA believes the market for
norfentanyl for the legitimate
manufacturing of pharmaceutical
fentanyl is minimal. As stated above,
the only use for norfentanyl of which
DEA is aware is for the manufacturing
of fentanyl. Any manufacturer,
distributor, importer, or exporter of
norfentanyl for the production of
legitimate pharmaceutical fentanyl, if
they exist at all, would incur costs. The
primary costs associated with this rule
include costs associated with complying
with registration, physical security,
labeling and packaging, quota,
inventory, recordkeeping and reporting,
and importation and exportation
requirements. Other than the annual
registration fees ($3,047 for
manufacturers and $1,523 for
distributors, importers, and exporters),
due to the many unknowns and
variability between entities, it is highly
difficult to quantify the potential total
cost burden of this regulation. However,
any manufacturer that uses norfentanyl
for legitimate pharmaceutical fentanyl
production would already be registered
with DEA and have all security and
other handling processes in place,
resulting in minimal cost. Any lost sales
or profit attributed to those
manufacturers or suppliers that are not
for legitimate pharmaceutical fentanyl
are excluded from the analysis as they
are, whether passively or actively,
facilitating the manufacture of illicit
fentanyl.

The DEA has identified 30 domestic
suppliers of norfentanyl, 29 of which
are not registered with DEA to handle
schedule II controlled substances. It is
difficult to estimate how much
norfentanyl is distributed by these
suppliers. It is common for chemical
distributors to have items on their
catalog while not actually having any
material level of sales. Based on the
review of import and quota information
for fentanyl and ANPP, where the
quantities of ANPP imported and
manufactured generally correspond
with the quantities of fentanyl
produced, DEA believes any quantity of
sales from these distributors for the
legitimate pharmaceutical fentanyl
manufacturing is minimal. Suppliers for
the legitimate use of norfentanyl are
expected to choose the least-cost option,
and stop selling the minimal quantities,
if any, of norfentanyl, rather than incur
the costs of complying with the
regulatory requirements. Because DEA
believes the quantities of norfentanyl
supplied for the legitimate
manufacturing of pharmaceutical
fentanyl is minimal, DEA estimates that

the cost of foregone sales is minimal;
and thus, the cost of this rule is
minimal.

This analysis excludes consideration
of economic impact to those businesses
that facilitate the manufacturing and
distribution of norfentanyl for the
manufacture of illicit fentanyl. The only
use for norfentanyl of which DEA is
currently aware is the manufacture of
fentanyl. Although these suppliers are
selling a currently unregulated
substance, they wittingly or unwittingly
facilitate the manufacturing of illicit
fentanyl. As a law enforcement
organization and as a matter of
principle, DEA believes considering the
economic utility of facilitating the
manufacture of illicit fentanyl would be
improper.

Benefits

Controlling norfentanyl is expected to
prevent, curtail, and limit the unlawful
manufacture and distribution of the
controlled substance, fentanyl. This
action is also expected to assist
preventing the possible theft or
diversion of norfentanyl from any
legitimate firms. As a schedule II
substance, norfentanyl will be
safeguarded to the same degree that
pharmaceutical firms now safeguard the
fentanyl that they produce. The DEA
also believes control is necessary to
prevent unscrupulous chemists from
synthesizing norfentanyl and selling it
(as an unregulated material) through the
internet and other channels, to
individuals who may wish to acquire an
unregulated precursor for the purpose of
manufacturing illicit fentanyl.

In summary, DEA conducted a
qualitative analysis of costs and
benefits. DEA believes this action will
minimize the diversion of norfentanyl.
The DEA believes the market for
norfentanyl for the legitimate
manufacturing of pharmaceutical
fentanyl is minimal. Therefore, any
potential cost as a result of this
regulation is minimal. Therefore, the
estimated economic impact of this rule
is less than $100 million in any given
year.

Executive Order 12988, Civil Justice
Reform

This regulation meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988 Civil
Justice Reform to eliminate drafting
errors and ambiguity, minimize
litigation, provide a clear legal standard
for affected conduct, and promote
simplification and burden reduction.

Executive Order 13132, Federalism

This rulemaking does not have
federalism implications warranting the
application of Executive Order 13132.
The rule does not have substantial
direct effects on the States, on the
relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175, Consultation
and Coordination With Indian Tribal
Governments

This rule does not have tribal
implications warranting the application
of Executive Order 13175. This rule
does not have substantial direct effects
on one or more Indian tribes, on the
relationship between the Federal
Government and Indian tribes, or on the
distribution of power and
responsibilities between the Federal
Government and Indian tribes.

Regulatory Flexibility Act

The Acting Administrator, in
accordance with the Regulatory
Flexibility Act (5 U.S.C. 601-612)
(RFA), has reviewed this rule and by
approving it certifies that it will not
have a significant economic impact on
a substantial number of small entities.
As discussed above, the scheduling of
norfentanyl as an immediate precursor
of the schedule II controlled substance,
fentanyl, subjects norfentanyl to all of
the regulatory controls and
administrative, civil, and criminal
sanctions applicable to the manufacture,
distribution, dispensing, importing, and
exporting of a schedule II controlled
substance. Norfentanyl is the immediate
chemical intermediary in a synthesis
process currently used by clandestine
laboratory operators for the illicit
manufacture of the schedule II
controlled substance fentanyl. The
distribution of illicitly manufactured
fentanyl has caused an unprecedented
outbreak of thousands of fentanyl-
related overdoses in the United States in
recent years.

The DEA has not identified any use
for norfentanyl, other than its role as an
intermediary chemical in the
manufacture of fentanyl. Based on the
review of import and quota information
for ANPP and fentanyl, DEA believes
the vast majority, if not all, of legitimate
pharmaceutical fentanyl is produced
from ANPP (schedule II immediate
precursor for fentanyl), not norfentanyl.
The quantities of ANPP permitted in the
U.S., imported or manufactured
pursuant to a quota, generally
correspond with the quantities of
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legitimate pharmaceutical fentanyl
produced in the United States.
Additionally, DEA is not aware of
norfentanyl being used for the
manufacturing of legitimate
pharmaceutical fentanyl; however, DEA
cannot rule out the possibility that
minimal quantities of norfentanyl are
used for this purpose. If there are any
quantities of norfentanyl used for the
manufacturing of legitimate
pharmaceutical fentanyl, the quantities
are believed to be small and
economically insignificant.

The DEA has identified 30 domestic
suppliers of norfentanyl. Based on the
Small Business Administration size
standard for chemical distributors and
Statistics of United States Business data,
94.5 percent or 28.4 (rounded to 28) are
estimated to be small entities. It is
difficult to know how much norfentanyl
is distributed by these suppliers. It is
common for chemical distributors to
have items on their catalog while not
actually having any material level of
sales. Based on the review of import and
quota information for fentanyl and
ANPP, where the quantities of ANPP
imported and manufactured generally
correspond with the quantities of
fentanyl produced, DEA believes any

(ii) N-phenyl-N-(piperidin-4-yl)propionamide (norfentanyl)

* * * * *

Dated: March 5, 2020.
Uttam Dhillon,
Acting Administrator.
[FR Doc. 2020-07381 Filed 4—16-20; 8:45 am]
BILLING CODE 4410-09-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2019-0083; FRL-10007-
78—-Region 7]

Air Plan Approval; Nebraska;
Infrastructure SIP Requirements for
the 2015 Ozone National Ambient Air
Quality Standards (NAAQS)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve elements of a State
Implementation Plan (SIP) submission
from the State of Nebraska addressing
the applicable requirements of the Clean
Air Act (CAA) section 110 for the 2015
Ozone (O3) National Ambient Air
Quality Standards (NAAQS). Whenever

quantity of sales from these distributors
for the legitimate pharmaceutical
fentanyl manufacturing is minimal.
Therefore, DEA estimates the cost of this
rule on any affected small entity is
minimal.

Because of these facts, this rule will
not result in a significant economic
impact on a substantial number of small
entities.

Unfunded Mandates Reform Act of 1995

On the basis of information contained
in the “Regulatory Flexibility Act”
section above, DEA determined and
certifies pursuant to the Unfunded
Mandates Reform Act of 1995 (UMRA),
2 U.S.C. 1501 et seq., that this action
will not result in any Federal mandate
that may result “in the expenditure by
State, local, and tribal governments, in
the aggregate, or by the private sector, of
$100,000,000 or more (adjusted for
inflation) in any one year * * *.”
Therefore, neither a Small Government
Agency Plan nor any other action is
required under provisions of UMRA.

Paperwork Reduction Act

This action does not impose a new
collection of information under the
Paperwork Reduction Act, 44 U.S.C.

the EPA promulgates a new or revised
NAAQS, CAA section 110 requires that
each State adopt and submit a SIP
submission to establish that the State’s
SIP meets infrastructure requirements
for the implementation, maintenance,
and enforcement of each such new or
revised NAAQS. These SIP submissions
are commonly referred to as
“infrastructure” SIPs. The infrastructure
requirements are designed to ensure that
the structural components of each
State’s air quality management program
are adequate to meet the State’s
responsibilities under the CAA.

DATES: This final rule is effective on
May 18, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2019-0083. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://

3501-3521. This action does not impose
recordkeeping or reporting requirements
on State or local governments,
individuals, businesses, or
organizations. An agency may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.

List of Subjects in 21 CFR Part 1308

Administrative practice and
procedure, drug traffic control, reporting
and recordkeeping requirements.

For the reasons set out above, DEA
amends 21 CFR part 1308 as follows:

PART 1308—SCHEDULES OF
CONTROLLED SUBSTANCES

m 1. The authority citation for 21 CFR
part 1308 continues to read as follows:

Authority: 21 U.S.C. 811, 812, 871(b),
956(b), unless otherwise noted.

m 2. Amend § 1308.12 by adding
paragraph (g)(3)(ii) to read as follows.

§1308.12 Schedule Il

www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
Lachala Kemp, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number (913) 551-7214;
email address kemp.lachala@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,
and “our” refer to EPA.

Table of Contents

1. Background

II. What is the EPA addressing in this
document?

III. Has the State met the requirements for
approval of the infrastructure SIP
submission?

IV. What is the EPA’s response to comments?

V. What sction is the EPA taking?

VI. Statutory and Executive Order Reviews

EEITS ’

us,

I. Background

On May 9, 2019, the EPA proposed to
approve Nebraska’s infrastructure SIP
submission for the 2015 O; NAAQS in
the Federal Register. 84 FR 20318 (May
9, 2019). The EPA solicited comments
on the proposed approval of the
infrastructure SIP submission and
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received one set of comments that is
addressed in this document.

II. What is the EPA addressing in this
document?

The EPA is approving the
infrastructure SIP submission received
from the State of Nebraska on
September 24, 2018. Specifically, the
EPA is approving the following
infrastructure elements of section
110(a)(2): (A) Through (C)(the
permitting portion relevant to Part C),
(D)(i)(I)—prongs 1 and 2, (D)(i)(I1)—
prong 3, (D)(ii), (E) through (H), and (J)
through (M).

A Technical Support Document (TSD)
in the docket provides additional details
of this action, including an analysis of
how the infrastructure SIP submission
meets the applicable 110(a)(1) and (2)
requirements for infrastructure SIPs.
The EPA plans to take separate action
on the infrastructure elements under
section 110(a)(2)(D)(i)(II)—prong 4. The
EPA is not addressing section
110(a)(2)(I)—Nonattainment Area Plan
or Plan Revisions under Part D, as it is
the EPA’s interpretation of the CAA that
these elements do not need to be
addressed in the context of an
infrastructure SIP submission.

II1. Has the State met the requirements
for approval of the infrastructure SIP
submission?

The State met the public notice
requirements for SIP submissions in
accordance with 40 CFR 51.102. The
EPA determined that the submission
satisfied the completeness criteria of 40
CFR part 51, appendix V. The State
provided a public comment period for
this SIP revision from August 7, 2018 to
September 7, 2018, and at the same
time, offered an opportunity for a public
hearing. The State received no
comments and no requests for a public
hearing. In addition, as explained in
more detail in the TSD, the
infrastructure SIP submission meets the
substantive requirements of the CAA for
SIP submissions, including section 110
and implementing regulations.

IV. What is the EPA’s response to
comments?

The public comment period on the
EPA’s proposed rule opened May 9,
2019, the date of its publication in the
Federal Register and closed on June 10,
2019. During this period, the EPA
received one comment which consisted
of several observations as summarized
below.

Comment 1: The EPA states in the
TSD that Nebraska’s minor source new
source review (NSR) program does not
meet the requirements of CAA section

110(a)(2)(C) and therefore the EPA must
make the State correct the deficiency or
make a finding under CAA section
110(k).

Response 1: The EPA’s review of a
State’s infrastructure SIP submission
focuses on assuring that the State’s SIP
meets basic structural requirements.
Section 110(a)(2)(C) includes, inter alia,
the requirement that States have a
program to regulate minor new sources.
The EPA evaluates whether the State
has an EPA-approved minor NSR
program and whether the program
addresses the pollutants relevant to that
NAAQS. As discussed in the TSD, the
EPA approved Nebraska’s minor NSR
program into the SIP in 1972 and 1995.
See 37 FR 10842 (May 31, 1972) and 60
FR 372 (January 4, 1995).

Notwithstanding the EPA statement
from the TSD referenced by the
commenter, the EPA does not currently
see a deficiency in the Nebraska minor
NSR program that warrants a
disapproval of the infrastructure SIP
submission with respect to section
110(a)(2)(C) or a finding under section
110(k) of the Act. In the TSD, the EPA
stated that that Nebraska’s minor NSR
program adequately regulates
construction and modification of
stationary sources to protect the 2015 O3
NAAQS. While the EPA also said that
Nebraska’s minor NSR program “likely
does not meet” all the requirements
found in the EPA’s regulations
implementing that provision, this was
not intended as a definitive
determination that Nebraska’s program
did not in fact meet all requirements of
the implementing regulations of 40 CFR
51.160 through 51.164. This statement
was made in error and was not the
result of a comprehensive review of
Nebraska’s minor source NSR program,
and the EPA did not identify a specific
deficiency in Nebraska’s minor source
NSR program. The commenter does not
identify a specific deficiency with the
Nebraska regulations or any intervening
change in the EPA regulations that
Nebraska has failed to address with
respect to its minor NSR program.

Nebraska has an approved minor NSR
program that addresses the relevant
pollutants. After further review of this
issue, the EPA reaffirms its position that
the State’s minor source NSR program
adequately regulates the construction
and modification of stationary sources
to protect the 2015 O3 NAAQS. Because
the EPA has determined that Nebraska’s
minor NSR program is not deficient, the
EPA is not disapproving the SIP
submission with respect to CAA section
110(a)(2)(C) and is not compelled to
issue a finding under CAA section
110(k).

Comment 2: Nebraska failed to assure
that the appropriate modeling is being
performed through the State’s PSD and
NSR permitting programs, as chapter 19,
section 001 of Nebraska’s regulations
does not appear to allow for
incorporation by reference on an
ongoing basis. The EPA must
demonstrate that Nebraska is able to
incorporate 40 CFR part 51, appendix W
modeling guidelines on an ongoing
basis. In addition, for the reasons listed
above, the State fails to meet CAA
110(a)(2)(k).

Response 2: Appendix W was revised
in 2017, and the EPA required States to
integrate the revisions to 40 CFR part
51, appendix W, into regulatory
processes and require applicants to
follow the revisions by no later than
January 17, 2018. 82 FR 5182 (January
17, 2017).

The EPA has reviewed the title 129,
chapter 19, section 001 of the Nebraska
Administrative Code and has
determined that this State rule neither
applies to nor limits the incorporation
by reference of 40 CFR part 51,
appendix W, as it does not pertain to
appendix W. As stated in the TSD,
Nebraska’s authority to require or
perform air quality modeling for PSD
construction permitting is in the SIP-
approved State regulations at title 129,
chapter 19, section 019, which requires
air quality modeling to be based on the
applicable models, data bases, and other
requirements specified in 40 CFR part
51, appendix W (Guideline on Air
Quality Models). Title 129, chapter 19,
section 019 does not contain an
incorporation by reference date.

To the extent the commenter is
concerned that title 129, chapter 019,
section 019.01 adopts an older version
of appendix W and that the State
therefore lacks the requisite authority to
use the 2017 revision to appendix W in
PSD modeling, title 129, chapter 19,
section 019.02 provides a process for
modification or substitution with
another model where an air quality
model specified in 40 CFR part 51,
appendix W, is inappropriate, and
includes provisions for public comment
concerning the modified or substituted
model. The EPA interprets this
provision to allow for Nebraska and it’s
sources to use updated appendix W
models reflected in the most recent
version of appendix W even if the
undated reference in appendix W in
title 129, chapter 19, section 019.02
could be interpreted to adopt a previous
version of appendix W. These
provisions are thus adequate to meet
PSD and NSR requirements under
section 110(a)(2)(C) and contribute to
satisfying section 110(a)(2)(K).
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With respect to CAA section
110(a)(2)(K) more generally, the EPA
explained in its TSD that Neb. Rev. Stat.
section 81-1504(5) provides Nebraska
with the authority to encourage,
participate in, or conduct studies,
investigations, research and
demonstrations relating to air pollution
and its causes and effects. This statute
is interpreted by the EPA to give
Nebraska broad authority to conduct air
quality modeling to predict the effect on
ambient air quality of any emission of
any air pollutant for which a NAAQS
has been promulgated. Nebraska’s
September 24, 2018 infrastructure SIP
submission also references Neb. Rev.
Stat. section 81-1527, which provides
for public inspection of information
furnished to or obtained by Nebraska
related to air sources, including
emissions data. Thus, considering this
statutory authority and the Nebraska
regulations described above, the EPA
finds that Nebraska’s SIP has the
authority to provide air quality
modelling data to the EPA upon request.
For these reasons, the EPA finds that
Nebraska’s SIP satisfies the
requirements of CAA section
110(a)(2)(K).

Comment 3: Nebraska failed to
identify ammonia as a precursor to
Particulate Matter (PM) in its NSR and
PSD permitting program. Because of
this, the State fails to meet elements C,
D and J (CAA sections 110(a)(2)(C), (D),
and (J)).

Response 3: The EPA interprets the
commenter’s reference to Particulate
Matter as Particulate Matter less than
2.5 microns in diameter (PM,s) in
accordance with the precursor language
in the definition of “regulated NSR
pollutant” in 40 CFR 51.166(b)(49).
Nebraska’s PSD regulations at title 129,
chapter 19, section 010 define the
appropriate precursors for all NSR
pollutants and mirror the EPA’s
definitions in 40 CFR 51.166(b)(49). In
that provision, the EPA regulations
define “regulated NSR pollutant” for
purposes of the PSD permitting
requirements to include precursors
specifically identified by the
Administrator in that paragraph. The
provisions indicate that sulfur dioxide
is a precursor to PM, s, that nitrogen
oxides are presumptively a precursor to
PM, 5 (unless a demonstration is made
to the contrary), and that volatile
organic compounds are presumptively
not a precursor to PMs s (unless a
demonstration is made to the contrary).
The provision does not identify
ammonia as a precursor to PM; s for
purposes of the PSD permitting
requirements, and thus Nebraska was
not required to identify ammonia as a

PM_ s precursor in its SIP for purposes
of satisfying the requirement to have an
adequate PSD permitting program under
CAA section 110(a)(2)(C), (D)(1)(II), or

To the extent the commenter suggests
that the State’s nonattainment NSR
permitting program should regulate
ammonia as a PMz s precursor, the EPA
interprets the portion of CAA section
110(a)(2)(C) that pertains to a permitting
program that applies to nonattainment
NSR within nonattainment areas is
outside of the scope of this
infrastructure SIP action. Because CAA
section 110(a)(2)(C) refers to permit
programs for purposes of nonattainment
NSR under part D of the CAA thata
State is required to submit to the EPA
on a schedule that is separate from what
is required for infrastructure SIP
submissions, the State is not required to
address nonattainment NSR
requirements in the infrastructure SIP
submission. In addition, as explained in
the TSD, there are currently no
nonattainment areas in the State of
Nebraska, and thus, Nebraska is not at
this time required to have an approved
nonattainment NSR program addressing
PM 5.

Accordingly, the EPA finds that
Nebraska’s 2015 O; NAAQS
Infrastructure SIP submission meets the
requirements of CAA sections
110(a)(2)(C), (D), and (J) as it is not
required to identify ammonia as a
precursor to PM, 5 in its PSD permitting
program and any purported deficiencies
related to the State’s nonattainment NSR
permitting program are outside of the
scope of this action.

Comment 4:In the TSD, the EPA
discusses CAA 110(a)(2)(D)(ii) in its
approval of CAA 110(a)(2)(D){)([)
prongs 1 and 2 and CAA
110(a)(2)(D)(i)(I1) prong 3, but it is not
clear if 110(a)(2)(D)(ii) is the basis for
approval of those prongs.

Response 4: The TSD contains the
EPA’s analysis of whether the State
meets the separate requirements found
in CAA section 110(a)(2)(D)({i)() (prongs
1 and 2), and CAA section
110(a)(2)(D)(i)(II) (prong 3), as well as
CAA section 110(a)(2)(D)(ii). Because
the EPA did not reference CAA section
110(a)(2)(D)(ii) in its approval of CAA
section 110(a)(2)(D)(i)(I) prongs 1 and 2
and CAA section 110(a)(2)(D)(1)(II)
prong 3, the EPA is unable to determine
the commenter’s concern with the EPA’s
approval of these elements.

Comment 5: The EPA should make
periodic reviews of Nebraska’s Air
Quality program publicly available in
order for the public to determine if
Nebraska has adequate resources and
personnel. The EPA should re-propose

approval of the Infrastructure SIP and
should clearly state whether it has
found that Nebraska has adequate
funding to support the State’s
permitting programs in accordance with
CAA section 110(a)(2)(L).

Response 5: The EPA’s statement that
it conducts periodic reviews of
Nebraska’s Air Quality Program was
made in the section of the TSD that
contained an analysis of whether
Nebraska meets the requirements of
CAA section 110(a)(2)(E). The basis for
the EPA’s approval of Nebraska’s
provisions for meeting the requirements
of CAA section 110(a)(2)(E) are fully
articulated in the TSD, and the
statement concerning periodic reviews
of Nebraska’s Air Quality Program was
informational in nature and did not
serve as a basis for approval of
Nebraska’s provisions that meet the
requirements of CAA section
110(a)(2)(E). As discussed in the TSD,
the State has adopted requirements for
sources to pay fees sufficient to pay the
reasonable direct and indirect costs of
developing and administering the air
quality operating permit program. These
costs include overhead charges for
personnel, equipment, buildings and
vehicles; enforcement costs; costs of
emissions and ambient monitoring; and
modeling analyses and demonstrations.
The EPA therefore finds that Nebraska
has adequate personnel, funding, and
authority to carry out the state
implementation plan with respect to the
relevant NAAQS in accordance with
CAA section 110(a)(2)(E).

Concerning the EPA’s analysis of
whether Nebraska has adequate
infrastructure and adequate funding to
address CAA section 110(a)(2)(L), the
EPA addressed the adequacy of
Nebraska’s Title V fee program, which
was approved by the EPA on October
18, 1995. See 60 FR 53872 (October 18,
1995). Nebraska included its
environmental agency’s 2017 Annual
Report to the Legislature with its
September 24, 2018 infrastructure SIP
submission for the 2015 O; NAAQS,
which is available in the docket. The
Annual Report details how emission
fees are established in order to provide
the minimum amount to pay the direct
and indirect costs of developing and
administering the air quality permit
program, which includes an analysis of
whether the fees support administration
of the program.

Because the EPA articulated its
proposed finding in the TSD based on
information that was available in the
docket during the public comment
period, the EPA disagrees with the
commenter that it must re-propose
approval for its finding that Nebraska
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has the adequate infrastructure to satisfy
CAA section 110(a)(2)(L).

V. What action is the EPA taking?

The EPA is approving elements of the
September 24, 2018, infrastructure SIP
submission from the State of Nebraska,
which address the requirements of CAA
sections 110(a)(1) and (2) as applicable
to the 2015 O3 NAAQS. Specifically, the
EPA is approving the following
infrastructure elements of 110(a)(2): (A)
through (C) (the part C permitting
portion), (D)(i)(I)—(prongs 1 and 2),
(D)(E)(IT)—(prong 3), (D)(ii), (E) through
(H), and (J) through (M). As explained
in the TSD, the EPA intends to act on
section 110(a)(2)(D)(i)(I)—prong 4, in a
subsequent rulemaking. The EPA is not
addressing section 110(a)(2)(I)-
Nonattainment Area Plan or Plan
Revisions under part D, as it is the
EPA’s interpretation of the CAA that
these elements do not need to be
addressed in the context of an
infrastructure SIP submission.

Based upon review of the State’s
infrastructure SIP submissions and
relevant statutory and regulatory
authorities and provisions referenced in
those submissions or referenced in
Nebraska’s SIP, the EPA finds that
Nebraska’s SIP meets all applicable
required elements of sections 110(a)(1)
and (2) (except as otherwise noted) with
respect to the 2015 O3 NAAQS.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory

action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a

report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a ““major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by June 16, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed, and
shall not postpone the effectiveness of
such rule or action. This action may not
be challenged later in proceedings to
enforce its requirements. (See section

307(b)(2)).
List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Reporting and
recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Dated: April 3, 2020.
Edward Chu,
Acting Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et. seq.

Subpart CC—Nebraska

m 2.In §52.1420, the table in paragraph
(e) is amended by adding entry ““(35)”
in numerical order to read as follows:

§52.1420 Identification of plan.

* * * * *

(e)* * %
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EPA-APPROVED NEBRASKA NONREGULATORY PROVISIONS

Applicable
Name of non- 0
hic or
regulatory SIP geograp
revision nonattainment

area

State submittal EPA approval
date date

Explanation

(35) Sections 110 (a)(1) and (2) In-
frastructure Requirements for the
2015 Oz NAAQS.

Statewide ..........

* * *

* *

9/24/2018 4/17/2020, [insert This action approves for the O3 NAAQS: The following CAA elements:

Federal Reg-
ister citation].

110(a)(1) and (2): (A) through (C), (D)(i)(I)—prongs 1 and 2,
(D)(i)(I)—prong 3, (D)(ii), (E) through (H), and (J) through (M).

EPA-R07-OAR-2019-0083; FRL-10007-78-Region 7.

* * *

* *

[FR Doc. 2020-07477 Filed 4-16-20; 8:45 a.m.]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 70

[EPA-R07-OAR-2019-0532; FRL-10007—
72—-Region 7]

Air Plan Approval; lowa, Kansas,
Missouri, Nebraska and Approval of
Operating Permit Program for lowa and
Nebraska; Definition of Chemical
Process Plants Under State Prevention
of Significant Deterioration
Regulations and Operating Permit
Programs

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving revisions to
the State Implementation Plans (SIPs)
for Iowa, Kansas, Missouri and Nebraska
and is also approving revisions to the
Operating Permit Programs for Iowa and
Nebraska. The SIP revisions incorporate
changes to the definition of chemical
process plants under the States’
Prevention of Significant Deterioration
(PSD) regulations and change the same
definition in the approved State
operating permit programs. Consistent
with an EPA regulation finalized in
2007, this action approves several State
rules that modify the definition of
chemical process plant to exclude
ethanol manufacturing facilities that
produce ethanol by natural fermentation
processes. Approving these modified
definitions into the SIP establishes that
the PSD major source applicability
threshold in the SIPs for these ethanol
plants is 250 tons per year (tpy) (rather
than 100 tpy) and removes the
requirement to include fugitive
emissions when determining if the
source is major for PSD. In addition, this
action approves changes to the Iowa and
Nebraska Title V operating permit
programs that remove the requirement

to include fugitive emissions when
determining if a source is major for Title
V purposes. The EPA concludes that the
changes to the State rules described
herein are approvable because they are
consistent with EPA regulations
governing State PSD and Title V
programs and will not interfere with any
applicable requirement concerning
attainment and reasonable further
progress (as defined in section 171 of
the Clean Air Act (CAA)), or any other
applicable requirement of the CAA.

DATES: This final rule is effective on
May 18, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2019-0532. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
William Stone, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number (913) 551-7714;
email address stone.william@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to EPA.
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II. Have the requirements for approval of the
SIP and Operating Permit Plan revisions
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IV. What actions are the EPA taking?

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

I. What is being addressed in this
document?

The EPA is approving revisions to
SIPs received by EPA from Iowa on
November 15, 2007, Kansas on
November 23, 2009, Missouri on
December 7, 2009, and March 20, 2019,
and Nebraska on August 28, 2007, and
September 11, 2018. The EPA is also
approving revisions to the Iowa and
Nebraska Operating Permit Programs.
These revisions conform the State rules
to changes to EPA regulations reflected
in the EPA’s final rule entitled
“Prevention of Significant Deterioration,
Nonattainment New Source Review (NA
NSR), and Title V: Treatment of Certain
Ethanol Production Facilities Under the
‘Major Emitting Facility’ Definition”
(hereinafter referred to as the “2007
Ethanol Rule”) as published in the
Federal Register on May 1, 2007 (72 FR
24059). The 2007 Ethanol Rule amended
the PSD definition of “major stationary
source” to exclude certain ethanol
facilities from the “chemical process
plant” source category and clarified that
the PSD major source applicability
threshold for certain ethanol plants is
250 tpy (rather than 100 tpy). The 2007
Ethanol Rule also removed the
requirement to include fugitive
emissions when determining if the
source is major for PSD and Title V
permitting.

II. Have the requirements for approval
of the SIP and Operating Permit Plan
revisions been met?

All of the aforementioned regulations
are consistent with EPA’s PSD program
requirements in 40 CFR 51.166 and Title
V program requirements in 40 CFR part
70, as amended in the 2007 Ethanol
Rule. Further, all submissions have met
the public notice requirements for SIP
submissions in accordance with 40 CFR
51.102.

Iowa published a Notice of Intended
Action in the lowa Administrative
Bulletin on August 1, 2007. A public
hearing was held on September 5, 2007.
The public comment period closed on
September 6, 2007. Iowa received six
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sets of written comments during the
public comment period. Iowa provided
a response to each public comment but
did not change the rule based on the
comments.

Kansas published the proposed
changes in the Kansas Register May 21,
2009. A public hearing was held on July
29, 2009. Kansas received three
comment letters. Only one change was
made to the proposed regulations based
on public comments and that change
was not relevant to this action.

Missouri published the proposed
changes in the Missouri Register on
December 31, 2008. A public hearing
was held on February 3, 2009. Missouri
received fifteen comments and made
changes to the proposed regulations that
were not relevant to this action.
Missouri made additional changes to the
regulations proposed to be approved by
the EPA in this action that were
published in the Missouri Register on
August 1, 2018. Missouri received
thirty-seven comments from nine
sources including the EPA. Missouri
made some changes to the proposed
regulations that are relevant to this
action based on comments received
during the public comment period.

Nebraska published the proposed
changes in the Omaha World-Herald on
July 13, 2007. A public hearing was held
on August 17, 2007. Nebraska did not
receive any adverse comments for the
proposed changes.

The SIP submissions also satisfied the
completeness criteria of 40 CFR part 51,
appendix V. In addition, these revisions
meet the substantive SIP requirements
of the CAA, including section 110 and
implementing regulations. These
revisions are also consistent with
applicable EPA requirements of Title V
of the CAA and 40 CFR part 70.

III. The EPA’s Response to Comments

The public comment period on the
EPA’s proposed rule was open from
November 12, 2019 through December
12, 2019 (84 FR 60968, November 12,
2019). During this period, EPA received
two comments.

Comment 1: The commenter states
that the proposed rule should not be
approved because it will release more
harmful chemicals into the air that will
negatively impact climate change.

Response 1: The technical support
documents (TSDs) that are available in
the docket for the proposed rule explain
EPA’s reasoning that emissions
increases associated with the proposed
action are not expected to occur. The
States affected by this rulemaking have
already implemented the 2007 ethanol
rule, and ethanol production has
increased while air quality has

improved for every pollutant monitored
in each of the States.

The TSDs also analyze the impact of
increasing the threshold to 250 tpy on
ozone and particulate matter (PM)
precursors in each State. The analysis
for ozone and secondary PM
demonstrates that sources of this size
will not cause any interference with
attainment or maintenance of the
standards in these States.

The EPA also describes requirements
for each State’s minor source NSR
program because the facilities that
would be below the 250 tpy PSD major
source threshold under this rulemaking
will still need to obtain minor source
construction permits. The States are
prohibited from issuing minor source
NSR permits that would lead to a
violation of the NAAQS. Additionally,
Federal rules such as New Source
Performance Standards and Maximum
Achievable Control Technology
regulations will control emissions of
pollutants that ethanol plants could
emit regardless of the major source
status under PSD.

In addition, this action does not alter
the regulation of greenhouse gas (GHG)
emissions, which is a driver of climate
change. Under the CAA, its
implementing regulations, and the
States’ air regulations, GHG emissions
from ethanol plants could increase
regardless of whether the proposed
changes to the SIP and Title V Operating
permit programs are approved. Thus
this action does not increase the
allowable emissions of GHGs or change
how GHGs are regulated by EPA and
each State.

Comment 2: The commenter requests
that EPA make corrections to the
revisions to the table in 40 CFR 52.820
in order to clarify the provisions of 567
Iowa Administrative Code rule 33.3 that
are approved into the SIP, and those
that have not been submitted to the EPA
for approval into the SIP.

Response 2: We have made the
suggested corrections to the table in this
final rule document in order to correct
typographical errors in previous
versions of the table to 40 CFR 52.820.
Specifically, in the explanation column
of the table for the EPA-Approved Iowa
Regulations, instead of stating that the
provisions of the 2010 PM, 5 PSD-
increments SILS and SMCs rule,
published in the on October 20, 2010,
relating to SILs and SMCs that were
affected by the January 22, 2013, U.S.
Court of Appeals decisions are not SIP
approved, we have revised the table to
state that these provisions are not, at the
State’s request, included in Iowa’s SIP
provisions March 14, 2014.

Also, in the same portion of that table
we have removed the following
sentence: ‘“lowa’s rule incorporating
EPA’s 2008 ‘fugitive emissions rule’
(published in the Federal Register on
December 19, 2008) is not SIP-
approved.” That sentence was
erroneous because Iowa’s SIP approved
rule does not include the “fugitive
emissions rule”.

IV. What actions are the EPA taking?

The EPA is approving revisions to the
Iowa, Kansas, Missouri and Nebraska
SIPs and the Iowa and Nebraska
Operating Permit Programs. We are
taking final action after consideration of
the two comments received on the
notice of proposed rulemaking.

The revisions to State rules that EPA
is approving change the definition of
“major stationary source” under the
States’ PSD regulations and the
Operating Permit Program for Iowa and
Nebraska. This action approves changes
to state regulations, which make clear
that the PSD applicability threshold for
certain ethanol plants is 250 tpy and
remove the requirement to include
fugitive emissions when determining if
an ethanol plant is major for PSD and,
in Iowa and Nebraska, Title V
permitting. The EPA has determined
that these revisions are consistent with
EPA’s PSD and Title V regulations and
that approval of these revisions is
consistent with the requirements of
CAA section 110(1) and will not
adversely impact air quality. The EPA’s
analysis is available in the technical
support documents that were prepared
for each State SIP and are in the docket
for this action. Approval of the revisions
to these SIPs will ensure consistency
between the State and federally-
approved rules and ensure Federal
enforceability of the State’s revised air
program rules.

V. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the Iowa,
Kansas, Missouri, and Nebraska
Regulations described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 7 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

These materials have been approved
by the EPA for inclusion in the SIPs and
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have been incorporated by reference by
EPA into those plans. Therefore, they
are fully federally enforceable under
sections 110 and 113 of the CAA as of
the effective date of of the EPA’s final
approval (i.e. the effective date of this
action). They will also will be
incorporated by reference in the next
update to the SIP compilation.?

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

e Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities

under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

e Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where the EPA or an Indian
tribe has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

EPA-APPROVED IOWA REGULATIONS

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements, Volatile
organic compounds.

40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Operating permits, Reporting
and recordkeeping requirements.

Dated: April 3, 2020.
Edward Chu,
Acting Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA amends 40 CFR parts
52 and 70 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart Q—lowa

m 2.In §52.820, the table in paragraph
(c) is amended by revising the entry
“567-33.3" to read as follows:

§52.820 Identification of plan.
* * * * *
(C) * % %

lowa

citation Title

State
effective
date

EPA approval date

Explanation

lowa Department of Natural Resources Environmental Protection Commission [567]

* *

* * *

* *

Chapter 33—Special Regulations and Construction Permit Requirements for Major Stationary Sources—Prevention of Significant Deterioration (PSD) of Air

Quality

* *

567-33.3 ...ccoveienne

Special Construction Permit
Requirements for Major
Stationary Sources in Areas
Designated Attainment or
Unclassified (PSD).

* * *

4/18/2018 4/17/2020, [insert Federal
Register citation].

* *

Provisions of the 2010 PM,.s PSD—Increments, SiLs and
SMCs rule, published in the Federal Register on October

20, 2010, relating to SiLs and SMCs that were affected by
the January 22, 2013, U.S. Court of Appeals decision are
not, at the state’s request, included in lowa’s SIP provi-
sions (see Federal Register, March 14, 2014) (Vol. 79,
No. 50).

162 FR 27968 (May 22, 1997).
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Subpart R—Kansas §52.870 Identification of plan.

* * * * *

m 3.In §52.870, the table in paragraph v % %
(c) is amended by revising the entry (c)

“K.A.R. 28—-19-350"" to read as follows:
EPA-APPROVED KANSAS REGULATIONS

State
effective EPA approval date Explanation
date

Kansas .
citation Title

Kansas Department of Health and Environment Ambient Air Quality Standards and Air Pollution Control

Construction Permits And Approvals

K.A.R. 28-19-350 ...... Prevention of Significant De- 12/28/2012 4/17/2020, [insert Federal Provisions of the 2010 PM.s PSD-Increments, SiLs and
terioration (PSD) of Air Register citation]. SMCs rule relating to SiLs and SMCs that were affected
Quality. by the January 22, 2013, U.S. Court of Appeals decision

are not SIP approved. Provisions of the 2002 NSR reform
rule relating to the Clean Unit Exemption, Pollution Con-
trol Projects, and exemption from recordkeeping provi-
sions for certain sources using the actual-to-projected-ac-
tual emissions projections test are not SIP approved. In
addition, we have not approved Kansas rule incorporating
EPA’s 2008 “fugitive emissions rule” (published in the
Federal Register on December 19, 2008).

* * * * * * *

o Subpart AA—Missouri §52.1320 Identification of plan.

* * * * *

m 4.In § 52.1320, the table in paragraph v x x
(c) is amended by revising the entry (c)
10-6.060" to read as follows:

EPA-APPROVED MISSOURI REGULATIONS

. . State
Missouri Title effective EPA approval date Explanation
citation
date
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of Missouri

10—6.060 ......ccvveennee... Construction Permits Re- 3/30/2019  4/17/2020, [insert Federal Provisions of the 2010 PM>s PSD—Increments, SiLs and
quired. Register citation]. SMCs rule relating to SlLs and SMCs that were affected

by the January 22, 2013 U.S. Court of Appeals decision
are not SIP approved.

Provisions of the 2002 NSR reform rule relating to the Clean
Unit Exemption, Pollution Control Projects, and exemption
from recordkeeping provisions for certain sources using
the actual-to-projected-actual emissions projections test
are not SIP approved.

In addition, we have not approved Missouri’s rule incor-
porating EPA’s 2008 “fugitive emissions rule” (published
in the Federal Register on December 19, 2008).

Although exemptions previously listed in 10 CSR 10-6.060
have been transferred to 10 CSR 10-6.061, the federally-
approved SIP continues to include the following exemp-
tion, “Livestock and livestock handling systems from
which the only potential contaminant is odorous gas.”

Section 9, pertaining to hazardous air pollutants, is not SIP
approved.
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EPA-APPROVED MISSOURI REGULATIONS—Continued

. . State
Missouri Title effective EPA approval date Explanation
citation d
ate
EPA previously approved the 3/30/2016 state effective date
version of 10 CSR 10-6.060, with the above exceptions,
in a Federal Register document published October 11,
2016. EPA is only approving section 7, subsection
7(A)(1), and section 8 from the 3/30/2019 State effective
date version of 10 CSR 10-6.060. All remaining revisions
to the 3/30/2019 version of 10 CSR 10-6.060 are not SIP
approved.
* * * * * Subpart CC—Nebraska §52.1420 Identification of plan.
* * * * *
m 5.In § 52.1420, the table in paragraph Q) * * *
(c) is amended by revising the entry ¢
“129-2" to read as follows:
EPA-APPROVED NEBRASKA REGULATIONS
State
Nebraska Title effective EPA approval date Explanation
citation d
ate
STATE OF NEBRASKA
Department of Environmental Quality
Title 129—Nebraska Air Quality Regulations
129-2 Definition of Major Source ... 2/6/2008 4/17/2020, [insert Federal
Register citation].
* * * * *

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 6. The authority citation for part 70
continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.
m 7. Appendix A to part 70 is amended
by:
m a. Adding paragraph (u) under
“lowa”.

m b. Adding paragraph (q) under
“Nebraska; City of Omaha; Lincoln-
Lancaster County Health Department”.

The additions read as follows:

APPENDIX A TO PART 70—
APPROVAL STATUS OF STATE AND
LOCAL OPERATING PERMITS
PROGRAMS

* * * * *
Towa
* * * * *

(u) The Iowa Department of Natural
Resources submitted revisions to Iowa
Chapter 22.100 “Definitions for Title V
Operating Permits’” on November 15, 2007.
The State revised the definition of
“Stationary source categories’ by revising the
definition of “Chemical process plants” such
that fugitive emissions from certain ethanol
production facilities are not considered in
determining whether the facility is subject to
Title V permitting. The state effective date is
October 4, 2007. This revision is effective
May 18, 2020.

* * * * *

Nebraska; City of Omaha; Lincoln-Lancaster
County Health Department

* * * * *

(q) The Nebraska Department of
Environmental Quality submitted revisions
to the Nebraska Administrative Code, Title
129, chapter 2, section 002.20 on November
19, 2010. Chapter 2, section 002.20 was
revised to exclude ethanol production
facilities from the definition of ““chemical
process plants” such that fugitive emissions
are not considered in determining whether
the facility is subject to Title V permitting.
The state effective date is February 6, 2008.

This revision is effective May 18, 2020.

* * * * *

[FR Doc. 2020-07476 Filed 4—16—20; 8:45 am]
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2020-0332; Product
Identifier 2020-NM-037—-AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain Airbus SAS Model A318 series
airplanes; Model A319-111, -112, —113,
-114, -115,-131, -132, and —133
airplanes; Model A320-211, 212, —-214,
—216,-231, —232, and —233 airplanes;
and Model A321-111, -112, —-131, 211,
—212,-213,-231, and —232 airplanes.
This proposed AD was prompted by a
report that cracks were detected on the
left-hand (LH) and right-hand (RH) sides
of the first rivet hole of the frame (FR)
43 foot coupling during scheduled
maintenance. This proposed AD would
require a rotating probe test of the
fastener holes at FR43 on the LH and RH
sides for any cracking, and on-condition
actions if necessary, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which will be incorporated
by reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by June 1, 2020.
ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room

W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

o Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0332.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0332; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Sanjay Ralhan, Aerospace Engineer,
International Section, Transport
Standards Branch, FAA, 2200 South
216th St., Des Moines, WA 98198;
telephone and fax 206-231-3223; email
Sanjay.Ralhan@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2020-0332; Product
Identifier 2020-NM-037—-AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of

this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments,
without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2020-0037, dated February 27, 2020;
corrected February 28, 2020 (“EASA AD
2020-0037"’) (also referred to as the
Mandatory Continuing Airworthiness
Information, or ‘“the MCAI”), to correct
an unsafe condition for certain Airbus
SAS Model A318 series airplanes;
Model A319-111, -112, -113, —114,
—115,-131, -132, and —133 airplanes;
Model A320-211, -212, 214, —215,
—216,-231, -232, and —233 airplanes;
and Model A321-111, -112, -131, —211,
—212,-213,-231, and —232 airplanes.
Model A320-215 airplanes are not
certificated by the FAA and are not
included on the U.S. type certificate
data sheet; this AD therefore does not
include those airplanes in the
applicability.

This proposed AD was prompted by
a report that cracks were detected on the
LH and RH sides of the first rivet hole
of the FR 43 foot coupling during
scheduled maintenance. The FAA is
proposing this AD to address cracking
in the foot coupling, which could affect
the structural integrity of the airplane.
See the MCAI for additional background
information.

Related IBR Material Under 1 CFR Part
51

EASA AD 2020-0037 describes
procedures for a rotating probe test
(special detailed inspection) of the
fastener holes at FR43 on the LH and RH
sides for any cracking, and on-condition
actions including a high frequency eddy
current (rototest) inspection for cracks
of the affected fastener holes,
modification, and repair. This material
is reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.
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FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2020-0037 described
previously, as incorporated by
reference, except for any differences

identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2020-0037 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2020-0037
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same

as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2020-0037 that is required for
compliance with EASA AD 2020-0037
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0332 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 867 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
9 WOrk-hours X $85 PEr NOUI = $765 .....cceeciieieieeiecesteeee st eee sttt s aesne e sseeseeneas $0 $765 $663,255

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
22 WOrk-hours X $85 PEIr NOUP = $1,870 ...cc.eoiieieiiieieeie ettt st aesaeeneesteeneesreeseesseeseesseesaensenseenns $338 $2,208

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or

develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities

under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.
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§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus SAS: Docket No. FAA-2020-0332;
Product Identifier 2020-NM-037-AD.

(a) Comments Due Date

The FAA must receive comments by June
1, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to Airbus SAS Model
airplanes specified in paragraphs (c)(1)
through (4) of this AD, certificated in any
category, as identified in European Union
Aviation Safety Agency (EASA) AD 2020—
0037, dated February 27, 2020; corrected
February 28, 2020 (“EASA AD 2020-0037").

(1) Model A318-111, -112,-121, and —122
airplanes.

(2) Model A319-111, -112, -113, —114,
—115,-131, —132, and —133 airplanes.

(3) Model A320-211, —212, —-214, —2186,
—231,-232, and —233 airplanes.

(4) Model A321-111, -112, -131, —211,
—212,-213,-231, and —232 airplanes.

(d) Subject

Air Transport Association (ATA) of
America Code 53, Fuselage.

(e) Reason

This proposed AD was prompted by a
report that cracks were detected on the left-
and right-hand sides of the first rivet hole of
the frame (FR) 43 foot coupling during
scheduled maintenance. The FAA is
proposing this AD to address cracking in the
foot coupling, which could affect the
structural integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2020-0037.

(h) Exceptions to EASA AD 2020-0037

(1) Where EASA AD 2020-0037 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2020-0037 does not apply to this AD.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2020-0037 specifies
to submit certain information to the

manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,

has the authority to approve AMOGCs for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or Airbus SAS’s EASA Design Organization
Approval (DOA). If approved by the DOA,
the approval must include the DOA-
authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2020-0037 that contains RC procedures and
tests: Except as required by paragraph (j)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(k) Related Information

(1) For information about EASA AD 2020—
0037, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.
This material may be found in the AD docket
on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA-2020-0332.

(2) For more information about this AD,
contact Sanjay Ralhan, Aerospace Engineer,
International Section, Transport Standards
Branch, FAA, 2200 South 216th St., Des
Moines, WA 98198; telephone and fax 206—
231-3223; email Sanjay.Ralhan@faa.gov.

Issued on April 10, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-08074 Filed 4-16-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—2020-0222; Project
Identifier AD-2019-00116-E]

RIN 2120-AA64

Airworthiness Directives; Continental
Aerospace Technologies, Inc. (Type
Certificate Previously Held by
Continental Motors, Inc.) Reciprocating
Engines

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for all
Continental Aerospace Technologies,
Inc. model GTSIO-520-C, GTSIO-520—-
D, GTSIO-520-H, GTSIO-520-K,
GTSIO-520-L, GTSIO-520-M, GTSIO—
520-N, I0-550-G, I0-550—-N, I0-550—
P, I0-550-R, IOF-550-N, IOF-550-P,
IOF-550-R, TSIO-520-BE, TSIO-550—
A, TSIO-550-B, TSIO-550-C, TSIO-
550-E, TSIO-550-G, TSIO-550-K,
TSIO-550-N, TSIOF-550-D, TSIOF—
550-J, TSIOF-550-K, and TSIOF-550-P
reciprocating aviation gasoline (AvGas)
engines with a certain cross-flow
cylinder assembly installed. This
proposed AD was prompted by reports
of in-flight engine failures due to
fractured cross-flow cylinder
assemblies. This proposed AD would
require visual inspection and,
depending on the results of the
inspection, modification or replacement
of the cross-flow cylinder assembly. The
FAA is proposing this AD to address the
unsafe condition on these products.

DATES: The FAA must receive comments
on this proposed AD by June 1, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202—493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p.m., Monday through Friday, except
Federal holidays.

For service information identified in
this NPRM, contact Continental
Aerospace Technologies, Inc., 2039
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South Broad Street, Mobile, Alabama
36615, United States; phone: 251-436—
8299; website: http://
www.continentalmotors.aero. You may
view this service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue,
Burlington, MA 01803. For information
on the availability of this material at the
FAA, call 781-238-7759.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020—
0222; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT:
Boyce Jones, Aerospace Engineer,
Atlanta ACO Branch, FAA, 1701
Columbia Avenue, College Park, Georgia
30337; phone: 404-474-5535; fax: 404—
474-5606; email: boyce.jones@faa.gov.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2020-0222; Project
Identifier AD-2019-00116-E” at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM because of
those comments.

Except for Confidential Business
Information as described in the
following paragraph, and other
information as described in 14 CFR
11.35, the FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Confidential Business Information

Confidential Business Information
(CBI) is commercial or financial
information that is both customarily and
actually treated as private by its owner.
Under the Freedom of Information Act
(FOIA) (5 U.S.C. 552), CBI is exempt
from public disclosure. If your
comments responsive to this NPRM
contain commercial or financial
information that is customarily treated
as private, that you actually treat as
private, and that is relevant or
responsive to this NPRM, it is important
that you clearly designate the submitted
comments as CBI. Please mark each
page of your submission containing CBI
as “PROPIN.” The FAA will treat such
marked submissions as confidential
under the FOIA, and they will not be
placed in the public docket of this
NPRM. Submissions containing CBI
should be sent to Boyce Jones,
Aerospace Engineer, Atlanta ACO
Branch, FAA, 1701 Columbia Avenue,
College Park, Georgia 30337. Any
commentary that the FAA receives
which is not specifically designated as
CBI will be placed in the public docket
for this rulemaking.

Discussion

The FAA received reports of six in-
flight engine failures due to fractured
cross-flow cylinder assemblies, all of
which resulted in the loss of oil
pressure, loss of engine power, and
forced landings. Analysis by the

ESTIMATED COSTS

manufacturer identified that the casting
vendor incorporated a new production
tooling that created casting material
build-up on the radius edge of the cross-
flow cylinder assemblies. Fracture
initiation began at the radius edge of
cross-flow cylinder assembly. This
condition, if not addressed, could result
in failure of the engine, in-flight
shutdown, and forced landing.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Continental
Aerospace Technologies, Inc.
Mandatory Service Bulletin (MSB) 18—
08, Revision B, dated January 13, 2020.
The MSB describes procedures for
inspection, modification, or
replacement of the cross-flow cylinder
assembly. This service information is
reasonably available because the
interested parties have access to it
through their normal course of business
or by the means identified in the
ADDRESSES section.

FAA’s Determination

The FAA is proposing this AD
because it evaluated all the relevant
information and determined the unsafe
condition described previously is likely
to exist or develop in other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
visual inspection of the cross-flow
cylinder assembly and, depending on
the results of the visual inspection,
modification or replacement of the
cross-flow cylinder assembly.

Costs of Compliance

The FAA estimates that this proposed
AD affects 4,000 engines installed on
airplanes of U.S. registry.

The FAA estimates the following
costs to comply with this proposed AD:

) Cost per Cost on U.S.
Action Labor cost Parts cost product operators
Visual inspection of the cross-flow cylinder | 2 work-hours x $85 per hour = $170 ............. $0 $170 $680,000
assembly.

The FAA estimates the following
costs to do any necessary modification
or replacement of the cross-flow
cylinder assembly that would be

required based on the results of the
proposed visual inspection. The FAA
has no way of determining the number
of cross-flow cylinder assemblies that

might need this modification or
replacement.
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ON-CONDITION COSTS

: Cost per

Action Labor cost Parts cost product
Modify the cross-flow cylinder assembly ...................... 1 work-hour x $85 per hour = $85 .........cccoveveiererenne. $0 $85
Replace the cross-flow cylinder assembly ................... 11.5 work-hours x $85 per hour = $977.50 ................. 1,933.28 2,910.78

According to the manufacturer, some
of the costs of this proposed AD may be
covered under warranty, thereby
reducing the cost impact on affected
individuals. The FAA does not control
warranty coverage for affected
individuals. As a result, the FAA has
included all costs in our cost estimate.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Continental Aerospace Technologies, Inc.
(Type Certificate previously held by
Continental Motors, Inc.): Docket No.
FAA-2020-0222; Project Identifier AD—
2019-00116-E.

(a) Comments Due Date

The FAA must receive comments by June
1, 2020.

(b) Affected ADs
None.

(c) Applicability

This AD applies to Continental Aerospace
Technologies, Inc. (Type Certificate
previously held by Continental Motors, Inc.)
model GTSIO-520-C, GTSIO-520-D,
GTSIO-520-H, GTSIO-520-K, GTSIO-520-
L, GTSIO-520-M, GTSIO-520-N, I0-550-G,
10-550-N, I0-550-P, I0-550-R, IOF-550-N,
IOF-550-P, IOF-550-R, TSIO-520-BE,
TSIO-550-A, TSIO-550-B, TSIO-550-C,
TSIO-550-E, TSIO-550-G, TSIO-550-K,
TSIO-550-N, TSIOF-550-D, TSIOF-550-],
TSIOF-550-K, and TSIOF-550-P
reciprocating aviation gasoline (AvGas)
engines, originally manufactured, rebuilt, or
modified with a cross-flow cylinder assembly
replacement, on or after November 1, 2014,
and with a cross-flow cylinder assembly, part
number (P/N) 658538, 658540, 658542,
658591, 658595, 658613, 658624, 658539,
658541, 658590, 658594, 658603, 658623, or
658630, installed.

(d) Subject

Joint Aircraft System Component (JASC)
Code 8530, Reciprocating Cylinder Section.
(e) Unsafe Condition

This AD was prompted by reports of in-
flight engine failures due to fractured cross-

flow cylinder assemblies. The FAA is issuing
this AD to prevent failure of the engine. The
unsafe condition, if not addressed, could
result in failure of the engine, in-flight
shutdown, and forced landing.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Required Actions

(1) If the engine has fewer than 500 engine
operating hours on the effective date of this
AD, no later than the next scheduled 100-
hour/annual inspection after the effective
date of this AD, perform a visual inspection
of the cross-flow cylinder assembly in
accordance with paragraphs III.1 through
I11.3, Action Required, of Continental
Aerospace Technologies, Inc. Mandatory
Service Bulletin (MSB) 18-08, Revision B,
dated January 13, 2020 (“Continental
Aerospace Technologies MSB18—-08B”).

(i) If the radius corner angle of the cross-
flow cylinder assembly shows casting flash
build-up or a sharp radius edge, modify the
cross-flow cylinder assembly in accordance
with paragraphs III.4 through II1.8, Action
Required, of Continental Aerospace
Technologies MSB 18-08B; or

(ii) If a fissure, crack or physical damage
is identified, remove the cross-flow cylinder
assembly and replace with a part eligible for
installation.

(2) If the engine has 500 engine operating
hours or greater on the effective date of this
AD, at the next maintenance event after the
effective date of this AD, not to exceed 50
engine operating hours after the effective date
of this AD, perform a visual inspection of the
cross-flow cylinder assembly in accordance
with paragraphs III.1 through III.3, Action
Required, of Continental Aerospace
Technologies MSB18-08B.

(i) If the radius corner angle of the cross-
flow cylinder assembly shows casting flash
build-up or a sharp radius edge, modify the
cross-flow cylinder assembly in accordance
with paragraphs II.4 through II1.8, Action
Required, of Continental Aerospace
Technologies MSB 18-08B; or

(ii) If a fissure, crack or physical damage
is identified, remove the cross-flow cylinder
assembly and replace with a part eligible for
installation.

(h) Installation Prohibition

After the effective date of this AD, do not
install any cross-flow cylinder assembly
having a P/N identified in paragraph (c) of
this AD on any affected engine unless the
cross-flow cylinder assembly has been
visually inspected and modified in
accordance with paragraph III, Action
Required, of Continental Aerospace
Technologies MSB18-08B.
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(i) No Reporting Requirement

The reporting requirement in paragraph III,
Action Required, of Continental Aerospace
Technologies MSB18-08B is not required by
this AD.

(j) Definition

(1) For the purpose of this AD, “the next
maintenance event” is the next scheduled
100-hour/annual inspection, overhaul, or the
next time the airplane enters maintenance for
a non-engine issue, whichever occurs first.

(2) For the purpose of this AD, “modify the
cross-flow cylinder assembly” is the removal
of the casting material build-up by blending
the cross-flow cylinder assembly radius
corner.

(k) Credit for Previous Actions

You may take credit for the visual
inspection and modification that is required
by paragraph (g) of this AD, if the inspection
or modification was performed before the
effective date of this AD using Gontinental
Motors Aircraft Engine Service Bulletin 18—
08, Revision A, dated January 11, 2019.

(1) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Atlanta ACO Branch,
FAA, has the authority to approve AMOCs
for this AD, if requested using the procedures
found in 14 CFR 39.19. In accordance with
14 CFR 39.19, send your request to your
principal inspector or local Flight Standards
District Office, as appropriate. If sending
information directly to the manager of the
certification office, send it to the attention of
the person identified in paragraph (m)(1) of
this AD.

(2) Before using any approved AMOC,
notify your appropriate principal inspector,
or lacking a principal inspector, the manager
of the local flight standards district office/
certificate holding district office.

(m) Related Information

(1) For more information about this AD,
contact Boyce Jones, Aerospace Engineer,
Atlanta ACO Branch, FAA, 1701 Columbia
Avenue, College Park, Georgia 30337; phone:
404—474-5535; fax: 404-474-5606; email:
boyce.jones@faa.gov.

(2) For service information identified in
this AD, contact Continental Aerospace
Technologies, Inc., 2039 South Broad Street,
Mobile, Alabama, 36615, United States;
phone: 251-436-8299; website: http://
www.continentalmotors.aero. You may view
this referenced service information at the
FAA, Engine and Propeller Standards
Branch, 1200 District Avenue, Burlington,
MA, 01803. For information on the
availability of this material at the FAA, call
781-238-7759.

Issued on April 14, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic
Initiatives,Compliance & Airworthiness
Division, Aircraft Certification Service.
[FR Doc. 2020-08118 Filed 4-16-20; 8:45 am)]

BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 23, 43, 45, and 49
RIN 3038—-AE32

Certain Swap Data Repository and
Data Reporting Requirements

AGENCY: Commodity Futures Trading
Commission.

ACTION: Reopening of comment period.

SUMMARY: On May 13, 2019, the
Commodity Futures Trading
Commission (Commission) published in
the Federal Register a notice of
proposed rulemaking (NPRM) titled
Certain Swap Data Repository and Data
Reporting Requirements. The comment
period for the NPRM was originally
scheduled to close on July 29, 2019. The
Commission subsequently extended the
comment period for 90 days to October
28, 2019. On October 24, 2019, the
Commission extended the comment
period for another 90 days to January
27,2020. The Commission is now
reopening the comment period for this
NPRM for an additional 90 days to
allow market participants to comment
on this NPRM in conjunction with the
two swap data-related NPRMs approved
on February 20, 2020.

DATES: The comment period for the
proposed rule titled, Certain Swap Data
Repository and Data Reporting
Requirements, published on May 13,
2019 (84 FR 21044), is reopened.
Comments must be received on or
before May 20, 2020.

ADDRESSES: You may submit comments,
identified by “Certain Swap Data
Repository and Data Reporting
Requirements”” and RIN number 3038—
AE32, by any of the following methods:

e CFTC Comments Portal: https://
comments.cftc.gov. Select the “Submit
Comments” link for this rulemaking and
follow the instructions on the Public
Comment Form.

e Mail: Send to Christopher
Kirkpatrick, Secretary of the
Commission, Commodity Futures
Trading Commission, Three Lafayette
Centre, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Follow the
same instructions as for mail, above.

Please submit your comments using
only one of these methods. To avoid
possible delays with mail or in-person
deliveries, submissions through the
CFTC Comments Portal are encouraged.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to https://

comments.cftc.gov. You should submit
only information that you wish to make
available publicly. If you wish the
Commission to consider information
that you believe is exempt from
disclosure under the Freedom of
Information Act (FOIA), a petition for
confidential treatment of the exempt
information may be submitted according
to the procedures established in § 145.9
of the Commission’s regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from https://comments.cftc.gov that it
may deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the FOIA.

FOR FURTHER INFORMATION CONTACT:
Benjamin DeMaria, Special Counsel,
202-418-5988, bdemaria@cftc.gov or
Meghan Tente, Acting Associate
Director, 202—-418-5785, mtente@
cftc.gov; Division of Market Oversight,
Data and Reporting Branch, Commodity
Futures Trading Commission, Three
Lafayette Centre, 1155 21st Street NW,
Washington, DC 20581.

SUPPLEMENTARY INFORMATION: On May
13, 2019, the Commission published in
the Federal Register an NPRM
proposing amendments to certain
regulations applicable to swap data
repositories (SDRs), reporting
counterparties, and other market
participants.2 The proposed
amendments would, among other
things, update requirements for SDRs to
verify swap data with reporting
counterparties, update requirements to
correct swap data errors and omissions,
and update and clarify certain SDR
operational and governance
requirements.

The comment period for the NPRM
was set to close on July 29, 2019. Market
participants 3 requested the opportunity
to review additional planned
rulemakings under the Commission’s
Roadmap to Achieve High Quality

117 CFR 145.9.

2 Certain Swap Data Repository and Data
Reporting Requirements, 84 FR 21044 (May 13,
2019).

3 See Letter from International Swaps and
Derivatives Association and Securities Industry and
Financial Markets Association (October 8, 2019),
available at https://comments.cftc.gov/Public
Comments/ViewComment.aspx?
id=62212&SearchText=.
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https://comments.cftc.gov
https://comments.cftc.gov
https://comments.cftc.gov
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Swaps Data (“Roadmap’’) 4 that will
relate to the NPRM prior to commenting
on the NPRM. The Commission
subsequently extended the comment
period for the NPRM by 90 days to
October 28, 2019,° and again by 90 days
to January 27, 2020.6

The Commission stated in the October
24, 2019 extension that it anticipated
reopening the comment period for the
NPRM to coincide with the comment
periods for the additional planned
Roadmap rulemakings in order to
provide market participants with the
opportunity to comment on all three
Roadmap rulemakings at once.? This
reopening of the comment period
provides the opportunity for market
participants to comment on all three
Roadmap rulemakings simultaneously
or individually. Parties that previously
submitted comments on the NPRM are
invited to resubmit their comments to
add any additional information they
may wish to include.8 Parties may also
submit new comments regarding any
matter related to the NPRM, including
matters that relate to the NPRM and one
or more of the other Roadmap
rulemakings. All comments must be
received on or before May 20, 2020.

Issued in Washington, DC, on February 27,
2020, by the Commission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendix will not
appear in the Code of Federal Regulations.

4 See CFTC Letter 17-33, Division of Market
Oversight Announces Review of Swap Reporting
Rules in Parts 43, 45, and 49 of Commission
Regulations (July 10, 2017), available at http://
www.cftc.gov/idc/groups/public/@Irlettergeneral/
documents/letter/17-33.pdf; Roadmap to Achieve
High Quality Swap Data, available at http://
www.cftc.gov/idc/groups/public/@newsroom/
documents/file/dmo_swapdataplan071017.pdf.

5Certain Swap Data Repository and Data
Reporting Requirements; Extension of Comment
Period, 84 FR 35847 (July 25, 2019).

6 Certain Swap Data Repository and Data
Reporting Requirements; Extension of Comment
Period, 84 FR 57831 (October 24, 2019).

7 See 84 FR at 57832; see also 84 FR at 21046
(“When the Commission proposes the next two
rulemakings, the Commission anticipates reopening
the comment period for this proposal to provide
market participants with an opportunity to
comment collectively on the three rulemakings
together, because the proposals address
interconnected issues.”).

8 All responsive comments previously submitted
for the NPRM will be considered regardless of
whether the submitter updates the original
comments during the reopened comment period.
Parties that do not wish to supplement their
original comments do not need to resubmit their
original comments in order for those comments to
be considered.

Appendix to Certain Swap Data
Repository and Data Reporting
Requirements—Commission Voting
Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz, Behnam, Stump,
and Berkovitz voted in the affirmative. No
Commissioner voted in the negative.
[FR Doc. 2020—04404 Filed 4-16-20; 8:45 am]
BILLING CODE 6351-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 30

[EPA-HQ-OA-2018-0259; FRL—10007—88—
ORD]

RIN 2080-AA14

Strengthening Transparency in
Regulatory Science

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Supplemental notice of
proposed rulemaking; extension of
comment period.

SUMMARY: The Environmental Protection
Agency (EPA) is extending the comment
period for a notice issued in the Federal
Register on March 18, 2020,
supplemental notice of proposed
rulemaking (SNPRM) titled
“Strengthening Transparency in
Regulatory Science.” This document is
extending the comment period on this
SNPRM from April 17, 2020, to May 18,
2020.

DATES: Comments must be received on
or before May 18, 2020.

ADDRESSES: You may send comments,
identified by Docket ID No. EPA-HQ-
0A-2018-0259, by the following
method:

e Federal eRulemaking Portal:
https://www.regulations.gov/ (our
preferred method). Follow the online
instructions for submitting comments.

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided.

Out of an abundance of caution for
members of the public and our staff, the
EPA Docket Center and Reading Room
will be closed to public visitors
beginning at the close of business on
March 31, 2020 (4:30 p.m.) to reduce the
risk of transmitting COVID-19. Our
Docket Center staff will continue to
provide remote customer service via
email, phone, and webform. We
encourage the public to submit

comments via https://
www.regulations.gov or email, as there
will be a delay in process mail and no
hand deliveries will be accepted. For
further information on EPA Docket
Center services, please visit us online at
https://www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Cheryl A. Hawkins, Office of Science
Adpvisor, Policy and Engagement
(8104R), Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460; telephone
number: (202) 564—7307; email address:

osp_staff@epa.gov.

SUPPLEMENTARY INFORMATION: On March
18, 2020, EPA published a supplemental
notice of proposed rulemaking (SNPRM)
titled “Strengthening Transparency in
Regulatory Science” (85 FR 15396),
which includes clarifications,
modifications and additions to certain
provisions in the Strengthening
Transparency in Regulatory Science
Proposed Rulemaking, published on
April 30, 2018 (83 FR 18768). The
SNPRM proposed that the scope of the
rulemaking apply to influential
scientific information as well as
significant regulatory decisions. That
notice proposed definitions and
clarified that the proposed rulemaking
would apply to data and models
underlying both pivotal science and
pivotal regulatory science. In the
SNPRM, EPA also proposed a modified
approach to the public availability
provisions for data and models that
would underly significant regulatory
decisions and an alternate approach.
Finally, EPA requested comment on
whether to use its housekeeping
authority independently or in
conjunction with appropriate
environmental statutory provisions as
authority for the rulemaking.

This document extends the public
comment period for the proposed rule to
ensure that the public has sufficient
time to review and comment on the
proposal.

Dated: April 2, 2020.
Mary Ross,
Director, Office of Science Advisor, Policy
and Engagement.
[FR Doc. 2020-07348 Filed 4-16—20; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2019-0623; FRL—10007-
20-Region 8]

Approval and Promulgation of
Implementation Plans; Wyoming;
Regional Haze 5-Year Progress Report
State Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
regional haze progress report State
Implementation Plan (SIP) revision
submitted by the State of Wyoming on
November 28, 2017. The revision
addresses the requirements for states to
submit periodic reports describing
progress toward reasonable progress
goals established for regional haze and
a determination of adequacy of the
State’s existing regional haze SIP and
federal implementation plan (FIP). The
regional haze progress report SIP
revision also includes a revision to the
Best Available Retrofit Technology
(BART) requirements for Unit 3 at the
Naughton Power Plant. The EPA acted
on the BART revision for the Naughton
Power Plant in a previous rulemaking
and is not proposing to act on the BART
revision in this rulemaking. The EPA is
taking this action pursuant to section
110 of the Clean Air Act (CAA).

DATES: Written comments must be
received on or before May 18, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2019-0623, to the Federal
Rulemaking Portal: https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from
www.regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,

information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Division,
Environmental Protection Agency
(EPA), Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202—-1129. The EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding federal holidays.
FOR FURTHER INFORMATION CONTACT:
Jaslyn Dobrahner, Air and Radiation
Division, EPA, Region 8, Mailcode
8ARD-IO, 1595 Wynkoop Street,
Denver, Colorado 80202-1129, (303)
312-6252, dobrahner.jaslyn@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document wherever
“we,” “us,” or “our” is used, we mean
the EPA.

I. What action is the EPA proposing?

On November 28, 2017, Wyoming
submitted a Progress Report SIP revision
(Progress Report) which: (1) Detailed the
progress made toward achieving
progress for improving visibility at Class
I areas,? and (2) declared a
determination of adequacy of the State’s
regional haze plan to meet reasonable
progress goals. The Progress Report also
included a revision to the BART

142 U.S.C. 7491(a). Areas designated as
mandatory Class I Federal areas consist of national
parks exceeding 6000 acres, wilderness areas and
national memorial parks exceeding 5000 acres, and
all international parks that were in existence on
August 7, 1977. 42 U.S.C. 7472(a). In accordance
with section 169A of the CAA, EPA, in consultation
with the Department of Interior, promulgated a list
of 156 areas where visibility is identified as an
important value. 44 FR 69122 (November 30, 1979).
The extent of a mandatory Class I area includes
subsequent changes in boundaries, such as park
expansions. 42 U.S.C. 7472(a). Although states and
tribes may designate as Class I additional areas
whose visibility they consider to be an important
value, the requirements of the visibility program set
forth in section 169A of the CAA apply only to
“mandatory Class I Federal areas.” Each mandatory
Class I Federal area is the responsibility of a
“Federal Land Manager.” 42 U.S.C. 7602(i). When
we use the term “Class I area” in this section, we
mean a “mandatory Class I Federal area.”

requirements for Unit 3 at the Naughton
Power Plant. However, the EPA acted on
the BART revision for the Naughton
Power Plant in a previous rulemaking
and is therefore not proposing to act on
the BART revision in this rulemaking.2
The State provided an opportunity for
public comment through public
hearings held on January 15, 2014 and
September 26, 2017, and provided
Federal Land Managers (FLMs) an
opportunity to comment on the Progress
Report.? The EPA is proposing to
approve Wyoming’s November 28, 2017
regional haze Progress Report SIP
submittal.

II. Background

A. Requirements of the Clean Air Act
and the EPA’s Regional Haze Rule

In section 169A of the 1977 CAA
Amendments, Congress created a
program for protecting visibility in the
nation’s national parks and wilderness
areas. This section of the CAA
establishes “‘as a national goal the
prevention of any future, and the
remedying of any existing, impairment
of visibility in mandatory Class I
Federal areas which impairment results
from manmade air pollution.”

The EPA promulgated a rule to
address regional haze on July 1, 1999.4
The Regional Haze Rule revised the
existing visibility regulations ® to
integrate provisions addressing regional
haze and established a comprehensive
visibility protection program for Class I
areas. The requirements for regional
haze, found at 40 CFR 51.308 and 40
CFR 51.309, are included in the EPA’s
visibility protection regulations at 40
CFR 51.300 through 40 CFR 51.309. The
EPA revised the Regional Haze Rule on
January 10, 2017.6

The CAA requires each state to
develop a SIP to meet various air quality
requirements, including protection of
visibility.” Regional haze SIPs must
assure reasonable progress toward the
national goal of achieving natural
visibility conditions in Class I areas. A
state must submit its SIP and SIP
revisions to the EPA for approval. Once

284 FR 10433 (March 21, 2019).

3Due to new permit requirements for Unit 3 at
the Naughton Power Plant added to the Progress
Report in early 2017, a second public comment
period was provided.

464 FR 35714, 35714 (July 1, 1999) (codified at
40 CFR part 51, subpart P).

5The EPA had previously promulgated
regulations to address visibility impairment in Class
I areas that is “‘reasonably attributable” to a single
source or small group of sources, i.e., reasonably
attributable visibility impairment (RAVI). 45 FR
80084, 80084 (December 2, 1980).

682 FR 3078 (January 10, 2017).

742 U.S.C. 7410(a), 7491, and 7492(a); CAA
sections 110(a), 169A, and 169B.
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approved, a SIP is enforceable by the
EPA and citizens under the CAA. If a
state elects not to make a required SIP
submittal, fails to make a required SIP
submittal, or if we find that a state’s
required submittal is incomplete or not
approvable, then we must promulgate a
FIP to fill this regulatory gap.8

B. Requirements for Regional Haze SIPs
Submitted Under 40 CFR 51.309

The EPA’s Regional Haze Rule
provides two paths to address regional
haze. One is 40 CFR 51.308, requiring
states to perform individual point
source BART determinations and
evaluate the need for other control
strategies. The other method for
addressing regional haze is through 40
CFR 51.309, and is an option for states
termed the ““Transport Region States”
including Wyoming. Transport Region
States can adopt regional haze strategies
based on recommendations from the
Grand Canyon Visibility Transport
Commission (GCVTC) for protecting the
16 Class I areas on the Colorado
Plateau.® The GCVTC submitted an
annex to the EPA, known as the SO,
Backstop Trading Program, containing
annual sulfur dioxide (SO,) emissions
reduction milestones and detailed
provisions of a backstop trading
program to be implemented
automatically if measures failed to
achieve the SO, milestones. Wyoming
submitted a regional haze SIP under
section 40 CFR 51.309 to address
stationary source SO, emissions
reductions through the SO, Backstop
Trading Program and submitted a
regional haze SIP under section 40 CFR
51.309(g) to address stationary source
nitrogen oxide (NOx) and particulate
matter (PM) emissions reductions.

C. Requirements for the Five-Year
Regional Haze Progress Report SIP

Under both 40 CFR 51.308 and 40
CFR 51.309, states are required to

842 U.S.C. 7410(c)(1).

9The Colorado Plateau is a high, semi-arid
tableland in southeast Utah, northern Arizona,
northwest New Mexico, and western Colorado. The
16 mandatory Class I areas are: Grand Canyon
National Park, Mount Baldy Wilderness, Petrified

Forest National Park, Sycamore Canyon Wilderness,

Black Canyon of the Gunnison National Park
Wilderness, Flat Tops Wilderness, Maroon Bells
Wilderness, Mesa Verde National Park, Weminuche
Wilderness, West Elk Wilderness, San Pedro Park
Wilderness, Arches National Park, Bryce Canyon
National Park, Canyonlands National Park, Capital
Reef National Park and Zion National Park.

submit progress reports that evaluate
progress towards the reasonable
progress goals for each mandatory
federal Class I area within the state and
in each Class I area outside the state that
may be affected by emissions from
within the state. In addition, the
provisions also require states to submit,
at the same time as the progress report,
a determination of adequacy of the
state’s existing regional haze plan. The
first progress report must be in the form
of a SIP revision and is due 5 years after
submittal of the initial regional haze
SIP.

As a Transport Region State,
Wyoming submitted its Progress Report
SIP under 40 CFR 51.309, and exercised
the option to meet the requirements
contained in 40 CFR 51.309 for regional
haze implementation plans.1® The
requirements for Transport Region State
progress reports are similar to those for
other states, but the requirements for the
reports are codified at 40 CFR
51.309(d)(10).

D. Regulatory and Legal History of the
Wyoming Regional Haze SIP and FIP

On January 12, 2011, and April 19,
2012, Wyoming submitted regional haze
SIP revisions addressing the
requirements of 40 CFR 51.309 that
superseded and replaced regional haze
SIP revisions submitted on December
24, 2003, May 27, 2004 and November
21, 2008. On December 12, 2012, the
EPA approved the SIP revisions as
meeting the requirements of the
Regional Haze Rule with the exception
of 40 CFR 51.309(d)(4)(vii) and 40 CFR
51.309(g). On January 30, 2014, the EPA
issued a final rule partially approving
and partially disapproving the SIP
revisions as meeting the requirements of
40 CFR 51.309(g), and promulgating a
federal implementation plan (FIP) for
those portions of the SIP that were
disapproved (together referred to as the
regional haze implementation plan).1?
Several parties challenged various
aspects of the 2014 final rule pertaining
to NOx BART emission limits.’2 On

10 Wyoming Department of Environmental
Quality, Wyoming State Implementation Plan, 5-
Year Progress Report. (Wyoming Progress Report),
Governor’s letter. (November 17, 2017).

1179 FR 5032 (January 30, 2014).

12Basin Electric, PacifiCorp, Powder River Basin
Resource Council, National Parks Conservation
Association, Sierra Club, and the State of Wyoming
challenged various NOx BART emission limits in
the final rule. Basin Electric Cooperative v. EPA,

September 9, 2014, the U.S. Court of
Appeals for the Tenth Circuit stayed
various NOx BART emission limits.13
Subsequent revisions were made to the
regional haze SIP on March 21, 2019,
and to the regional haze SIP and FIP on
May 20, 2019.14

III. The EPA’s Evaluation of Wyoming’s
Progress Report and Adequacy
Determination

A. Regional Haze Progress Report

Wyoming’s Progress Report must meet
the requirements set forth in 40 CFR
51.309(d)(10)(i). Wyoming’s Progress
Report must also include a
determination of the adequacy of the
existing implementation plan to ensure
reasonable progress. 40 CFR
51.309(d)(10)(ii).

1. Status of Implementation of Control
Measures

Wyoming’s Progress Report must
include a description of the status of
implementation of all control measures
included in the implementation plans
for achieving reasonable progress goals
for Class I areas both within and outside
of the State. 40 CFR 51.309(d)(10)(i)(A).

In its Progress Report, Wyoming
summarized the regional haze measures
that were relied upon in the regional
haze implementation plan, as well as
SO, emissions reduction strategies
implemented by sources in New
Mexico, Utah, and Wyoming under the
SO, Backstop Trading Program. The
State referenced the SO, emissions for
sources associated with the SO,
Backstop Trading Program 5 found
within the 2011 Regional SO, Emissions
and Milestones Report (Table 1).16

No. 14-9533 (10th Cir.); Wyoming v. EPA, No. 14—
9529 (10th Cir.); PacifiCorp v. EPA, No. 14.9534
(10th Cir.); Powder River Basin Resource Council,
et al. v. EPA, No. 14-9530 (10th Cir.).

13 Wyoming v. EPA, No. 14-9529, ECF No.
10204804.

14On March 21, 2019, the EPA approved a SIP
revision to the BART requirements for Unit 3 at the
Naughton Power Plant. 84 FR 10433 (March 21,
2019). On May 20, 2019, the EPA approved SIP
revisions and revised the FIP to: (1) Modify the SO»
emissions reporting requirements for Laramie River
Station Units 1 and 2, (2) revise the NOx emission
limits for Laramie River Units 1, 2 and 3, and (3)
establish an SO emission limit averaged annually
across both Laramie River Station Units 1 and 2. 84
FR 22711 (May 20, 2019).

15 Wyoming Progress Report, pages 6, 10.

16 Western Regional Air Partnership, 2011
Regional SO, Emissions and Milestone Report.
(February 20, 2013).
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TABLE 1—REPORTED EMISSIONS FOR SOURCES ASSOCIATED WITH THE BACKSTOP TRADING PROGRAM 17

Reported 2011

State Plant name SO, emissions
(tons)
Agave Energy Co./Agave Dagger Draw Gas Plant .........cocoiiiieiiiiiiiieseee et 0
BP America Production/Empire ADO PIaNt ..........coooiiiiiiiiiiie ittt ettt st e b saeesneennee 1,704
DCP Midstream/Artesia Gas PIant ...........cooiiiiiiiiie et 326
DCP Midstream/Eunice Gas Plant ............... 2,921
DCP Midstream/Linam Ranch Gas Plant ........ 1,304
Duke—Magnum/Pan Energy—Burton Flats .... 0
Duke Energy/Dagger Draw Gas Plant ................ 0
Targa Midstream Services, LP/Eunice Gas Plant .. 718
Frontier Field Services/Maljamar Gas Plant ........ 2,986
Giant Industries/Ciniza Refinery (Gallup) ........ 125
J L Davis Gas Processing/Denton Plant ...... 675
Marathon Oil/Indian Basin Gas Plant ........ 133
Navajo Refining Co/Artesia Refinery ........cccocooveviiiincnnnnenn. 45
Public Service Co of New Mexico/San Juan Generating Station 4,741
Raton Pub. Service/Raton POWEr PIANt ..........cociiiiiiiiiiii ettt 0
Southern Union GAaSs/Jal #3 ........oooiieieee ettt e e e et e e e e e e et e e e e e e eeeaaaaeeaeeeeeansaaeeeaeeeannnnranees 1,319
Targa Midstream Services, LP/Eunice South Gas Plant 0
Targa Midstream Services, LP/Monument Plant ............. 771
Targa Midstream Services, LP/Saunders PIANt ..........cocooiiiiiiiiiii e 251
Tri-State Gen & Transmission/Escalante Station ..........ccccvoeeiiiieiinine e e 1,257
Western Gas Resources/San Juan River Gas Plant ............ccccceeenee. 621
Western Refining Southwest Inc./Sand Juan Refinery (Bloomfield) ... 6
Brigham Young University—Main Campus ........ccccooeevenerieenenieennennn 99
Chevron Products Co—Salt Lake Refinery ..... 24
Flying J Refinery—(Big West Oil Company) ................ 192
Graymont Western U.S. Inc—Cricket Mountain Plant . 16
Holcim—Devil’s Slide Plant ..........ccccccoeviiieneiieenenen. 344
Holly Refining and Marketing Co—Phillips Refinery .........ccccoeiiiniiiiiiiiiiiiee 131
Intermountain Power Service Corporation—Intermountain Generating Station ... 4,934
Kennecott Utah Copper Corp—Power Plant/Lab/Tailings Impoundment .............. 1,704
Kennecott Utah Copper Corp—Smelter and Refinery .........ccccevvneenene 696
Materion Natural Resources—Delta Mill ...... 0
PacifiCorp—Carbon Power Plant .............. 7,740
PacifiCorp—Hunter Power Plant ........ 4,661
PacifiCorp—Huntington Power Plant ...........ccccooviiniinenennenne. 2,529
Patara Midstream LLC—Lisbon Natural Gas Processing Plant ............... 25
Sunnyside Cogeneration Associates—Sunnyside Cogeneration Facility . 544
Tesoro West Coast—Salt Lake City Refinery ........cccoeiirieiieiieniiceen. 795
Utelite Corporation—Shale Processing ........... 130
American Colloid Mineral Co—East Colony .... 63
American Colloid Mineral Co—West Colony ... 50
Basin Electric—Dry Fork Station ...........cc....... 279
Basin Electric—Laramie River Station ...... 9,402
Black Hills Corporation—Neil Simpson | ...... 789
Black Hills Corporation—Neil Simpson Il ..... 542
Black Hills Corporation—Osage Plant .......... 0
Black Hills Corporation—Wygen | .........ccccoceviieenenen. 559
Cheyenne Light Fuel and Power Company—Wygen Il .. 215
Black Hills Corporation—Wygen Il ........ccceviienninen. 256
Burlington Resources—Bighorn Wells ............ 223
Burlington Resources—Lost Cabin Gas Plant 1,543
Chevron USA—Carter Creek Gas Plant ...... 100
Chevron USA—Table Rock Field .............. 0
Chevron USA—Table Rock Gas Plant ...........ccccccooeennee. 44
Chevron USA—Whitney Canyon/Carter Creek Wellfield .......... 2
Devon Energy Production Co., L.P.—Beaver Creek Gas Field ... 5
Devon Gas Services, L.P.—Beaver Creek Gas Plant .............. 158
Encore Operating LP—EIk Basin Gas Plant ................... 847
Exxon Mobil Corporation—Labarge Black Canyon Facility ... 156
Exxon Mobil Corporation—Shute Creek ......... 946
FMC Corp—Green River Sodium Products ................. 2,876
FMC Wyoming Corporation Granger Soda Ash Plant .... 189
Frontier Oil & Refining Company—Cheyenne Refinery .. 253
Hiland Partners, LLC—Hiland Gas Plant ........ 45
Marathon Oil Co—Oregon Basin Gas Plant ... 247
Marathon Oil Co—Oregon Basin Wellfield ...... 96
Merit Energy Company—Brady Gas Plant ... 209
Merit Energy Company—Whitney Facility ................. 1
Merit Energy Company—Whitney Canyon Wellfield . 0
Mountain Cement Company—Laramie PIaNnt ............ooooiiiiiiiii e 283
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TABLE 1—REPORTED EMISSIONS FOR SOURCES ASSOCIATED WITH THE BACKSTOP TRADING PROGRAM '7—Continued

Reported 2011
State Plant name SO, emissions
(tons)

P4 Production, L.L.C.—Rock Springs Coal Calcining Plant ...........ceceiieiininieneneeseseese e 706
PacifiCorp—Dave JONNSION PIANT ........coiiiiiiiiiiiiiie et e e e e st e e st e e e ste e e e saseeeesneeeeansaeeennseeenn 11,306
PacifilCorp—dJim Bridger PIANT .........ccoiiiiiiiiieicee e e nn e 9,689
PacifiCorp—Naughton PIANT .........ooiii e ra e et e b sne e eneenans 20,461
PacifilCorp—Wyodak PIANT .......c.coiiiiiieiiee et nenre e 2,387
Simplot Phosphates LLC—ROCK SPrings PIANT ........cooiiiiiiiiei e 1,502
Sinclair Oil Company—SiNnClair REfINEIY .......ceoiiiiiie e e 505
Sinclair Wyoming Refining Company—Casper Refinery ... 241
Solvay Chemicals—Soda Ash Plant (Green River FaCility) .........ccccoiiriiiiiiiiieeneeseee e 46
TATA Chemicals (Soda Ash Partners)—Green River Plant ............cociiiiiiiiiiiii e 5,098
The Western Sugar Cooperative—Torrington PIANt ..........cccoiiiieiiiiiiie e 182
University of Wyoming—Heat Plant ... 187
Wyoming Refining—Newcastle REfiNery .........c.oo i 324

Additionally, Wyoming provided the
status of control measures associated

with PM, NOx, and SO- and emissions
on units subject to BART and reasonable

progress within the regional haze
implementation plan (Table 2).

TABLE 2—CONTROL MEASURES AND UPDATES FOR SOURCES SUBJECT TO BART AND REASONABLE PROGRESS IN

WYOMING
Unit PM control type PM1o”emni1t|SS|on NOx control type NOx emission limit 0. ﬁnTi'tss'on
SIP Emission Limits FIP Emission Limits
Basin Electric—Laramie Electrostatic Pre- | 0.030 Ib/MMBtu Selective Catalytic Reduc- | 0.06 Ib/MMBtu (30-day 0.12 Ib/MMBtu
River Unit 1 (550 Mega cipitator (ESP) tion (SCR) (completed). rolling) *. (averaged an-
Watt (MW)). (completed). nually across
Units 1 and 2).
Basin Electric—Laramie ESP (completed) | 0.030 Ib/MMBtu Selective Noncatalytic Re- | 0.15 Ib/MMBtu (30-day
River Unit 2 (550 MW). duction (SNCR) (com- rolling) *.
pleted).
Basin Electric—Laramie ESP (completed) | 0.030 Ib/MMBtu SNCR 12/30/2018 * (com- | 0.15 Ib/MMBtu (30-day N/A.
River Unit 3 (550 MW). pleted). rolling) *.
PacifiCorp—Dave Johnston | Fabric Filter 0.015 Ib/MMBtu New Low NOx Burners 0.28 Ib/MMBtu (30-day N/A.
Unit 3 (230 MW). (completed). (LNB) + Overfire Air rolling) and shutdown;
(OFA) and shut down or 0.07 Ib/MMBtu (30-
by 12/31/2027; or New day rolling).
LNB + OFA and SCR
no later than 3/4/2019 **.
PacifiCorp—Wyodak Unit 1 | Fabric Filter 0.015 Ib/MMBtu SCR, no later than 3/4/ 0.07 Ib/MMBtu (30-day N/A.
(335 MW). (completed). 2019 4. rolling) .
SIP Emission Limits
PacifiCorp—Dave Johnston | Fabric Filter 0.015 Ib/MMBtu LNB + OFA (completed) .. | 0.15 Ib/MMBtu (30-day N/A.
Unit 4 (330 MW). (completed). rolling).
PacifiCorp—Naughton Unit | ESP + Flue Gas | 0.040 Ib/MMBtu LNB + OFA (completed) .. | 0.26 Ib/MMBtu (30-day N/A.
1 (160 MW). Conditioning rolling).
(FGC) (com-
pleted).
PacifiCorp—Naughton Unit | ESP + FGC 0.040 Ib/MMBtu LNB + OFA (completed) .. | 0.26 Ib/MMBtu (30-day N/A.
2 (210 MW). (completed). rolling).
PacifiCorp—Naughton Unit | Natural Gas Con- | 0.008 Ib/MMBtu Natural Gas Conversion 0.12 Ib/MMBtu (30-day N/A.
3 (330 MW with max an- version by 1/ by 1/30/19; new LNB + rolling).
nual heat input of 40%) t. 30/19. Flue Gas Recirculation
(FGR) (in progress) 1.
PacifiCorp—Jim Bridger ESP + FGC 0.030 Ib/MMBtu LNB + OFA + SCR (to be | 0.26 Ib/MMBtu (30-day N/A.
Unit 1 (530 MW). (completed). completed 12/31/2022). rolling) by 2019; 0.07
Ib/MMBtu (SCR).
PacifiCorp—Jim Bridger ESP + FGC 0.030 Ib/MMBtu LNB + OFA + SCR (to be | 0.26 Ib/MMBtu (30-day N/A.
Unit 2 (530 MW). (completed). completed 12/31/2021). rolling) by 2019; 0.07
Ib/MMBtu (SCR).
PacifiCorp—dJim Bridger ESP + FGC 0.030 Ib/MMBtu LNB + OFA + SCR (com- | 0.07 Ib/MMBtu (30-day N/A.
Unit 3 (530 MW). (completed). pleted). rolling) (SCR).

171n 2011, three states participated in the SO»
Backstop Trading Program. SO, emissions from all

three participating states are recorded and

collectively compared to the milestone.
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TABLE 2—CONTROL MEASURES AND UPDATES FOR SOURCES SUBJECT TO BART AND REASONABLE PROGRESS IN
WYOMING—Continued

Unit PM control type PM10”?nni1t|SS|on NOx control type NOx emission limit S0z I?rr;li;ssmn

PacifiCorp—dJim Bridger ESP + FGC 0.030 Ib/MMBtu LNB + OFA + SCR (com- | 0.07 Ib/MMBtu (30-day N/A.
Unit 4 (530 MW). (completed). pleted). rolling) (SCR).

FMC—Westvaco Trona ESP (completed) | 0.05 Ib/MMBtu ... | LNB + OFA (completed) .. | 0.35 Ib/MMBtu (30-day N/A.
Plant Unit NS—1A. rolling).

FMC—Westvaco Trona ESP (completed) | 0.05 Ib/MMBtu ... | LNB + OFA (completed) .. | 0.35 Ib/MMBtu (30-day N/A.
Plant Unit NS—1B. rolling).

TATA Chemicals Green ESP (completed) | 0.09 Ib/MMBtu ... | LNB + SOFA (completed) | 0.28 Ib/MMBtu (30-day N/A.
River Trona Plant Unit C. rolling average).

TATA Chemicals Green ESP (completed) | 0.09 Ib/MMBtu ... | LNB + SOFA (completed) | 0.28 Ib/MMBtu (30-day N/A.
River Trona Plant Unit D. rolling).

*The NOx and SO, emission limits and controls for Basin Electric Laramie River Units 1—3 reflect implementation plan revisions that became

federally enforceable on June 19, 2019. 84 FR 22711 (May 20, 2019).

**The EPA’s Clean Air Markets Division (CAMD) database indicates the operation of the new low NOx burners and separated overfire air
began on May 23, 2010. Air Markets Program Data, htips://7ampd.epa.gov/ampd/ (last visited February 10, 2020). PacifiCorp appears to be plan-
ning to retire the unit by 2027.

+On September 9, 2014, the United States Court of Appeals for the Tenth Circuit stayed the NOx emission limits for Wyodak Unit 1 in the re-
gional haze FIP. The NOx emission limits for Laramie River Station Units 1-3 were also stayed but were later revised as explained above.

1 The PM and NOx emission limits and controls reflect a SIP revision that became federally enforceable on April 22, 2019. 84 FR 10433

(March 21, 2019).

11 PacifiCorp, 2019 Integrated Resource Plan (October 2019), https://www.pacificorp.com/content/dam/pcorp/documents/en/pacificorp/energy/
integrated-resource-plan/2019_IRP_Volume_|.pdf (last visited February 20, 2020).

The EPA proposes to find that
Wyoming has adequately addressed the
applicable provisions under 40 CFR
51.309(d)(10)(1)(A) regarding the
implementation status of control
measures because the State’s Progress
Report provides documentation of the
implementation of control measures
within Wyoming, including the BART-
eligible sources and reasonable progress

sources in the State.

2. Summary of Emissions Reductions

Achieved

Wyoming’s Progress Report must
include a summary of the emissions
reductions achieved throughout the
State through implementation of control
measures mentioned in 40 CFR
51.309(d)(10)(i)(A). 40 CFR
51.309(d)(10)(i)(B).

In its Progress Report, Wyoming
presents information on emissions
reductions achieved from the pollution
control strategies discussed above. The
State provides regional SO, emissions
from 2003 through 2015 (Table 3) as
well as Statewide SO,, NOx, ammonia,
volatile organic compounds, primary
organic aerosol, elemental carbon, fine
soil, and coarse mass emissions in 2002

and 2008 (Table 4).

TABLE 3—REGIONAL SO, EMISSIONS AND MILESTONES 18

Adjusted reported Adjusted
Year SO, emissions regional milestone
(tons) (tons)

*330,679 * 447,383

*337,970 * 448,259

* 304,591 * 446,903

**279,134 **420,194

** 273,663 ** 420,637
**244,189 378,398

143,704 234,903

131,124 200,722

117,976 200,722

96,246 200,722

101,381 185,795

92,533 170,868

81,454 155,940

*Represents the adjusted SO, emissions/milestone for Arizona, New Mexico, Oregon, Utah, Wyoming, and Albuquerque-Bernalillo County.
**Represents the adjusted SO, emissions/milestone for Arizona, New Mexico, Utah, Wyoming, and Albuquerque-Bernalillo County. Figures
with no asterisk represent the adjusted SO, emissions/milestone for New Mexico, Utah, Wyoming, and Albuquerque-Bernalillo County.

18 See Wyoming Progress Report, page 10; see also
Western Regional Air Partnership, 309 Committee:
Documents, https://www.wrapair.org//forums/309/
docs.html (last visited March 6, 2020). This Table

represents the adjusted SO, emissions/milestone for
New Mexico, Utah, Wyoming, and Albuquerque-
Bernalillo County. Adjustments to reported
emissions are required to allow the basis of current

emissions estimates to account for changes in
monitoring and calculation methods.


https://www.pacificorp.com/content/dam/pcorp/documents/en/pacificorp/energy/integrated-resource-plan/2019_IRP_Volume_I.pdf
https://www.pacificorp.com/content/dam/pcorp/documents/en/pacificorp/energy/integrated-resource-plan/2019_IRP_Volume_I.pdf
https://www.wrapair.org//forums/309/docs.html
https://www.wrapair.org//forums/309/docs.html
https://ampd.epa.gov/ampd/
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TABLE 4 SO, NOx, AMMONIA, VOLATILE ORGANIC COMPOUNDS, PRIMARY ORGANIC AEROSOL, ELEMENTAL CARBON,
FINE SoIL, AND COARSE MASS EMISSIONS 19

Difference between
Pollutant 2002 Emissions t 2008 Emissions 2002 and 2008
(tons/year) (tons/year) (tons/year)/
percent change
SUIFUF DIOXIAE ..veeevieieeeiie ettt ettt e te e e ebeesnaeenee 145,840 112,655 —33,186/—23
Nitrogen Oxides . 287,974 230,678 —57,296/—-20
AMIMONIA .1eiiiiiiiecieie et e e e e e e e e e e e e e enbaeeeeeeseasansseeeeeeesannes 33,032 27,024 —6,007/—18
Volatile Organic COMPOUNGS ........cocuirrieeiiieniie et 816,904 339,534 — 477,370/ — 58
Primary Organic Aerosol 29,194 25,027 -4,167/-14
Elemental Carbon .......... 8,066 6,105 —1,961/—-24
L =Y Yo | OSSR 23,020 55,959 32,940/>100
C0AISE MASS ....eeiiiiiiieciiiie et e et e et e et e e e e e e e sare e e sneeeens 102,660 366,673 264,014/>100
1 Plan02d.
+Westdump2008.

The emissions data show that there
were decreases in emissions of SO,
NOx, ammonia, volatile organic
compounds, primary organic aerosol,
and elemental carbon. Furthermore,
regional SO, emissions have been below
the milestone every year. According to
the State, for coarse and fine particulate
matter categories, the increases (£100%)
in emissions between 2002 and 2008
may be due to enhancements in dust
inventory methodology rather than
changes in actual emissions.20

The EPA proposes to conclude that
Wyoming has adequately summarized
the emissions reductions achieved
throughout the State in its Progress
Report as required under 40 CFR
51.309(d)(10)(i)(B). In meeting this
requirement, the EPA does not expect
states to quantify emissions reductions
for measures which have not yet been
implemented or for which the

compliance date has not yet been
reached. However, for purposes of
future progress reports, we recommend
that Wyoming include additional
quantitative details on the reductions of
each major specific visibility-impairing
pollutant and utilize the EPA’s Clean
Air Market Division (CAMD) database,
21 as appropriate.2?2

3. Visibility Conditions and Changes

Pursuant to 40 CFR
51.309(d)(10)(i)(C), for each mandatory
Class I area within the State, Wyoming
must assess the following visibility
conditions and changes, with values for
most impaired and least impaired
days 23 expressed in terms of five-year
averages of these annual values:

i. Assess the current visibility
conditions for the most impaired and
least impaired days.

ii. Analyze the difference between

impaired and least impaired days and
baseline visibility conditions.

iii. Evaluate the change in visibility
impairment for the most impaired and
least impaired days over the past five
years.

In its Progress Report, Wyoming
provides information on visibility
conditions for the Class I areas within
its borders. There are seven Class I areas
located in Wyoming: Bridger
Wilderness, Fitzpatrick Wilderness,
Grand Teton National Park, North
Absaroka Wilderness, Teton Wilderness,
Washakie Wilderness and Yellowstone
National Park. Monitoring and data
representing visibility conditions in
Wyoming’s seven Class I areas is based
on the three Interagency Monitoring of
Protected Visual Environments
(IMPROVE) monitoring sites located

current visibility conditions for the most ~across the State (Table 5).

TABLE 5—WYOMING’S CLASS | AREAS AND IMPROVE SITES

Class | area

IMPROVE site

Bridger Wilderness

Fitzpatrick Wilderness ..........cccccevceeeiieeeniieeennes

Grand Teton National Park ...
North Absaroka Wilderness ..

Teton WiIlderness .........coccvveeeeeeeeeccnveeeeeeeeeeveenes

Washakie Wilderness

Yellowstone National Park ...........cccccoeveuvvennennnn.

Bridger (BRID1).

Bridger (BRID1).

Yellowstone Lake Maintenance Building (YELL2).
North Absaroka (NOAB1).

Yellowstone Lake Maintenance Building (YELL2).
North Absaroka (NOAB1).

Yellowstone Lake Maintenance Building (YELL2).

The Progress Report addressed
current visibility conditions and the
difference between current visibility
conditions and baseline visibility
conditions with values for the most

19 Wyoming Progress Report, pages 30—37.

20 Wyoming Progress Report, page 29.

21The EPA’s Clean Air Markets Division (CAMD)
database is available at: https://ampd.epa.gov/
ampd/.

227J.S. Environmental Protection Agency, General
Principles for the 5-Year Regional Haze Progress

impaired (20 percent worst days) and
least impaired and/or clearest days (20
percent best days). Table 6: Visibility
Progress in Wyoming’s Class I Areas,
shows the difference between the

Reports for the Initial Regional Haze State
Implementation Plans (Intended to Assist States
and EPA Regional Offices in the Development and
Review of the Progress Reports), pages 8—9 (April
2013).

23 The “most impaired days” and “least impaired
days” in the Regional Haze Rule refers to the

current period (represented by 2005—
2009 data) and the baseline visibility
data (represented by 2000—2004 data).24
The EPA supplemented the data
provided by the State by including more

average visibility impairment (measured in
deciviews) for the 20% of monitored days in a
calendar year with the highest and lowest amount
of visibility impairment, respectively, averaged over
a five-year period. See 40 CFR 51.301.

24 Wyoming Progress Report, pages 18-19.


https://ampd.epa.gov/ampd/
https://ampd.epa.gov/ampd/

Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/Proposed Rules 21347

current data (2012—2016) for both the that days with large impacts from by fire and dust events, and is therefore
worst 20 percent and best 20 percent extreme, episodic natural events such as a more accurate metric for showing
days.2% We also supplemented the data  fires and dust storms are no longer visibility progress especially for Class I
provided by the State by including selected. Although this revised visibility areas heavily impacted by wildfire. This
visibility data for the baseline period tracking metric is applicable to the supplemental data is shown in square
(2000-2004) and more current period second and future implementation brackets in Table 6. Table 7: Visibility
(2012-2016) using the revised visibility =~ periods for regional haze (and therefore = Rolling 5-Year Averages in Wyoming’s
tracking metric described in the EPA’s not retroactively required for progress Class I Areas, shows the rolling 5-year
December 2018 guidance document.26 reports for the first regional haze average visibility from 2000-2014 as
The revised visibility tracking metric planning period), the revised tracking well as the change from the first 5-year
selects the 20 percent most “impaired”  metric’s focus on the days with the rolling average period (2000-2004) to
days (as opposed to haziest days) based  highest daily anthropogenic impairment the last 5-year rolling average period
only on anthropogenic impairment so shifts focus away from days influenced  (2010-2014).27

TABLE 6—VISIBILITY PROGRESS IN WYOMING’S CLASS | AREAS

: : ; More Difference Difference
Class | area IMPROVE site Baszeggg_%inod Cugggé_pgémd current period (current- (more current-
2012-16 baseline) baseline)
Deciview

20% Worst Days [20% Most Anthropogenically Impaired Days]

Bridger Wilderness ..........cccceeue.. 11.1 [8.0] 10.7 10.8 [6.6] -04 —-0.3[-1.4]
Fitzpatrick Wilderness 11.1 [8.0] 10.7 10.8 [6.6] -04 —-0.3[-1.4]
Grand Teton National Park ......... 11.8 [8.3] 11.5 12.3[7.7] -0.3 0.5[—0.6]
North Absaroka Wilderness ......... 11.5 [8.8] 11.0 11.3 [7.2] -0.5 —-0.2[—1.6]
Teton Wilderness .........c........ 11.8 [8.3] 11.5 12.3 [7.7] -0.3 0.5[—0.6]
Washakie Wilderness 11.5[8.8] 11.0 11.3[7.2] -0.5 —-0.2[—-1.6]
Yellowstone National Park .......... 11.8 [8.3] 115 12.3 [7.7] -0.3 0.5[—0.6]

20% Best Days

Bridger Wilderness ..........cccceee... 2.1 1.5 0.8 -0.6 -1.3
Fitzpatrick Wilderness 2.1 15 0.8 —-0.6 -1.3
Grand Teton National Park ......... 2.6 2.0 1.4 -0.6 -1.2
North Absaroka Wilderness ......... 2.0 1.2 1.0 -0.8 -1.0
Teton Wilderness .................. 2.6 2.0 1.4 -0.6 -1.2
Washakie Wilderness ........... 2.0 1.2 1.0 -0.8 -1.0
Yellowstone National Park 2.6 2.0 1.4 -0.6 -1.2
TABLE 7—VISIBILITY ROLLING 5-YEAR AVERAGES IN WYOMING’S CLASS | AREAS
Change
Class | area IMPROVE site | 2000-04 | 2005-09 | 2006-10 | 2007-11 | 2008-12 | 2009-13 | 2010-14 from
baseline
Deciview
20% Worst Days
Bridger Wilderness .............. BRID1 11.1 10.7 10.6 10.0 10.8 10.2 10.3 -0.8
Fitzpatrick Wilderness .......... BRID1 ... 111 10.7 10.6 10.0 10.8 10.2 10.3 -0.8
Grand Teton National Park .. | YELL2 ... 11.8 11.5 11.6 11.7 12.5 12.0 12.0 0.2
North Absaroka Wilderness | NOAB1 ... 11.4 11.0 — — — — 11.6 0.2
Teton Wilderness ................. YELL2 ... 11.8 11.5 11.6 11.7 125 12.0 12.0 0.2
Washakie Wilderness .......... NOABH1 ... 11.4 11.0 *— — — — 11.6 0.2
Yellowstone National Park ... | YELL2 11.8 11.5 11.6 11.7 12.5 12.0 12.0 0.2
20% Best Days
Bridger Wilderness .............. BRID1 ............ 21 1.5 1.4 1.3 1.1 1.0 1.0 -
Fitzpatrick Wilderness .......... BRID1 ............ 2.1 1.5 1.4 1.3 1.1 1.0 1.0 -11
Grand Teton National Park .. | YELL2 ............ 2.6 2.0 1.8 1.7 1.5 1.5 1.4 -1.2
25Federal Land Manager Environmental 261J.S. Environmental Protection Agency, visibility_progress.pdf (last visited February 10,
Database, Visibility Status and Trends Following Technical Guidance on Tracking Visibility Progress — 2020).
th_e Regi'onal Haze Rule Metric_s, http:// for t_he Second Implementation Period of the 27 Wyoming Progress Report, pages 24—27.
views.cira.colostate.edu/fed/SiteBrowser/Default. Regional Haze Program (December 20, 2018),

aspx?appkey=SBCF_VisSum (last visited February https://www.epa.gov/sites/production/files/2018-
10, 2020). 12/documents/technical_guidance_tracking_


https://www.epa.gov/sites/production/files/2018-12/documents/technical_guidance_tracking_visibility_progress.pdf
https://www.epa.gov/sites/production/files/2018-12/documents/technical_guidance_tracking_visibility_progress.pdf
https://www.epa.gov/sites/production/files/2018-12/documents/technical_guidance_tracking_visibility_progress.pdf
http://views.cira.colostate.edu/fed/SiteBrowser/Default.aspx?appkey=SBCF_VisSum
http://views.cira.colostate.edu/fed/SiteBrowser/Default.aspx?appkey=SBCF_VisSum
http://views.cira.colostate.edu/fed/SiteBrowser/Default.aspx?appkey=SBCF_VisSum
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TABLE 7—VISIBILITY ROLLING 5-YEAR AVERAGES IN WYOMING'S CLASS | AREAS—Continued
Change
Class | area IMPROVE site | 2000-04 2005-09 2006-10 2007-11 2008-12 2009-13 2010-14 from
baseline
Deciview
North Absaroka Wilderness 2.0 1.2 — — 1.2 -0.8
Teton Wilderness ................. 2.6 2.0 1.8 1.7 1.5 1.5 1.4 -1.2
Washakie Wilderness .......... 2.0 1.2 — — — — 1.2 -0.8
Yellowstone National Park ... 2.6 2.0 1.8 1.7 1.5 1.5 1.4 -1.2

*Data recovery issues in 2007, 2009, 2010 and 2011 nullified 5-year averages.

As shown in Table 6, all the
IMPROVE monitoring sites within the
State show improvement in visibility
conditions between the baseline (2000—
2004) and current (2005—-2009) periods
on both the 20 percent worst visibility
and 20 percent best visibility days.
When considering only anthropogenic
impairment within the baseline (2000-
2004) and most current (2012—2016)
periods, all of the IMPROVE monitoring
sites within the State also show
improvement in visibility on the 20
percent most impaired days. Deciview
improvement was consistent over the
2000-2014 time period, using 5-year
rolling averages, on the 20 percent best
days (Table 7).28

In its Progress Report, Wyoming
demonstrates that particulate organic
matter was the largest contributor to
light extinction on the 20 percent worst
days.2? According to the State, the
largest contributions of particulate
organic matter generally occurred

between June and September consistent
with the period for increased wildfire
activity, especially for the year 2012,
when wildfires burned nearly 130,000
acres in June 2012 in Wyoming.3°
Indeed, when uncontrollable, non-
anthropogenic sources are removed
from the selection of most of the worst
visibility days, visibility improves by
almost 40 percent at all Class I areas
thereby demonstrating the significant
contributions of non-anthropogenic
sources on visibility, particularly
organic mass from wildfires.

The EPA proposes to conclude that
Wyoming has adequately addressed the
requirements under 40 CFR
51.309(d)(10)(1)(C) to include summaries
of monitored visibility data as required
by the Regional Haze Rule.

4. Emissions Tracking Analysis

Wyoming’s Progress Report must
include an analysis tracking the change
over the past five years in emissions of

pollutants contributing to visibility
impairment from all sources and
activities within the State. 40 CFR
51.309(d)(10)({)(D).

In its Progress Report, Wyoming
presents data from a 2008 emissions
inventory, which leverages inventory
development work performed by the
Western Regional Air Partnership
(WRAP) for the West-wide Jumpstart Air
Quality Modeling Study
(WestjumpAQMS) 31 and the
Deterministic & Empirical Assessment
of Smoke’s Contribution to Ozone
(DEASCOs) modeling projects, termed
WestJump2008, and compares it to the
baseline emissions inventory for 2002
(Plan02d). The pollutants inventoried
include the following source
classifications: SO,, NOx, ammonia,
volatile organic compounds, primary
organic aerosol, elemental carbon, fine
soil and coarse mass from both
anthropogenic and natural sources
(Table 8).

TABLE 8—EMISSIONS PROGRESS IN WYOMING

[tons/year]
Pollutant
(antf:];otﬁ(r)gemc, 2002 emissions 2008 emissions Difference
and total (Plan02d) (WestJump2008) (percent change)
sources)
SOz:
ANTNrOPOGENIC ....eiiiiiiii e 143,554 111,604 —31,950 (—22)
NBEUFAL e e et 2,286 1,051 —1,235 (—54)
o) - | USRS 145,840 112,655 —33,186 (—23)
NOx:
ANTNTOPOGENIC ..eieiiiieiie ettt e 263,677 216,321 —47,356 (—18)
[N E= (0] =TSSP 24,297 14,357 —9,940 (—41)
TOtA e e 287,974 230,678 —57,296 (—20)
Ammonia:
ANTNrOPOGENIC ....eiiiiiiii e 31,257 21,848 —9,409 (—30)

28 Refer to the Wyoming Progress Report for
pollutant contributions at each Class I area and 5-
year rolling averages. Wyoming Progress Report,
pages 24-27.

29 Wyoming Progress Report, page 15.

30NOAA National Centers for Environmental
Information, State of the Climate: Wildfires for June
2012, http://www.ncdc.noaa.gov/sotc/fire/201206
(last visited February 10, 2020).

31 WRAP Regional Technical Center and West
Jump AQMS, https://www.wrapair2.org/

WestJumpAQMS.aspx (last visited February 10,
2020). Additional information on the WestJump
study available in the docket for this action,
“WestJump Fact Sheet.”


https://www.wrapair2.org/WestJumpAQMS.aspx
https://www.wrapair2.org/WestJumpAQMS.aspx
http://www.ncdc.noaa.gov/sotc/fire/201206
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TABLE 8—EMISSIONS PROGRESS IN WYOMING—Continued
[tons/year]
Pollutant
(antr;;otﬁ(")aglenlc, 2002 emissions 2008 emissions Difference
and total (Plan02d) (WestJump2008) (percent change)
sources)
NATUFAL ot 1,775 5,177 3,402 (>100)
TOMAL ot et e 33,032 27,024 —6,007 (—18)
Volatile Organic Compounds:
ANTNrOPOGENIC ...ttt e 193,158 157,134 —36,024 (—19)
NALTUFAL oottt 623,747 182,401 —441,346 (—71)
TOMAL ettt et e eaaa e 816,904 339,534 —477,370 (—58)
Primary Organic Aerosol:
ANTNTOPOGENIC ...ttt 5,401 8,686 3,285 (61)
NATUFAL ottt ettt e e et e eaeas 23,793 16,341 —7,452 (—31)
TOMAL ottt et ettt et e aaa e 29,194 25,027 —4,167 (—14)
Elemental Carbon:
ANTNTOPOGENIC ..ttt 3,144 3,772 628 (20)
NALUFAL oo 4,922 2,333 —2,589 (—53)
L1 OO OO 8,066 6,105 —1,961 (—24)
Fine Soil:
ANthroPOGENIC .....oiiiiiiiiiiii e 15,646 44,382 28,736 (>100)
NALUFAL oo e e e 7,374 11,577 4,204 (57)
o) - | RSSO 23,020 55,959 32,940 (>100)
Coarse Mass:
ANthrOPOGENIC ... 44,745 312,867 268,122 (>100)
NBLUFAL .ot eeeee et en s eenessenesneenanseneans 57,915 53,806 —4,108 (-7)
TOMAL oo na e en s 102,660 366,673 264,014 (>100)

Overall, Wyoming’s emissions that
affect visibility were reduced in all
sectors for all pollutants (total) except
for coarse and fine particulate matter
categories. Wyoming cites increases in
windblown and fugitive dust and
enhancements in dust inventory
methodologies as reasons for the
increase in fine and coarse particulate
matter emissions over the time period
analyzed in the Progress Report.32 A
state adjacent to Wyoming, Montana,
with similar increases in fine and coarse
particulate matter also cited larger-than-
expected amounts of emissions in
anthropogenic and natural fires as
another reason for the increase in fine
and coarse particulate matter.33 The
largest differences in point source
inventories were decreases in SO,
emissions, which can be attributed to
the implementation of the SO, Backstop
Trading Program in December 2003.

The EPA proposes to conclude that
Wyoming has adequately addressed the
requirements under 40 CFR

32 Wyoming Progress Report, page 29.
3384 FR 32682 (July 9, 2019).

51.309(d)(10)(i)(D) to track changes in
emissions of pollutants contributing to
visibility impairment from all sources
and activities within the State.

5. Assessment of Changes Impeding
Visibility Progress

Wyoming’s Progress Report must
include an assessment of any significant
changes in anthropogenic emissions
within or outside the State that have
occurred over the past five years that
have limited or impeded progress in
reducing pollutant emissions and
improving visibility in Class I areas
impacted by the State’s sources. 40 CFR
51.309(d)(10)(1)(E).

In its Progress Report, Wyoming
provided an assessment of any
significant changes in anthropogenic
emissions within or outside the State.
On the 20% worst days over the 5-year
period from 2005-2009, particulate
organic matter and SO, were the two
highest contributors to haze in Class I
areas in Wyoming.34 According to the
State, the primary sources of

34 Wyoming Progress Report, page 16.

anthropogenic particulate organic
matter in Wyoming include prescribed
forest and agricultural burning, vehicle
exhaust, vehicle refueling, solvent
evaporation (e.g. paints), food cooking,
and various commercial and industrial
sources. The primary anthropogenic
sources of SO, include coal-burning
power plants and other industrial
sources. In their Progress Report, the
State concludes that both particulate
organic matter and SO, are covered by
existing regional haze long-term control
strategies, including the SO, Backstop
Trading Program and other control
strategies discussed in Section IIL.A.1.
Furthermore, the State concludes that
there do not appear to be any other
anthropogenic emissions within
Wyoming that would have limited or
impeded progress in reducing pollutant
emissions or improving visibility.
Although not cited in Wyoming’s
Progress Report, at the time of the
analysis done by the State for the
Progress Report, not all BART and
reasonable progress controls had been
installed because compliance dates had
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not yet occurred for all facilities subject
to BART and reasonable progress
requirements at that time (Table 2).
Thus, the impacts of the emissions
reductions from those additional
controls have not been fully realized
and are therefore not evident or
accounted for in the State’s Progress
Report. Once realized, we anticipate
that these additional anthropogenic
emissions reductions will further
improve visibility in Wyoming’s Class I
areas.

The EPA proposes to find that
Wyoming has adequately addressed the
requirements under 40 CFR
51.309(d)(10)(i)(E) to assess significant
changes in anthropogenic emissions of
visibility impairing pollutants.

6. Assessment of Current
Implementation Plan Elements and
Strategies

Wyoming’s Progress Report must
include an assessment of whether the
current regional haze implementation
plan elements and strategies are
sufficient to enable the State, or other
states with mandatory Class I areas
affected by emissions from the State, to
meet all established reasonable progress
goals. 40 CFR 51.309(d)(10)(i)(F).

In its Progress Report, Wyoming
provided an assessment of whether the
current regional haze implementation
plan elements and strategies are
sufficient to enable the State, and other
states with Class I areas affected by
emissions from the State, to meet the
reasonable progress goals established by
the State. However, the EPA
disapproved Wyoming’s reasonable
progress goals, and instead promulgated
reasonable progress goals consistent
with the emission limits finalized in the
approved SIP and FIP.35 Due to time
and resource constraints, the EPA did
not re-run the modeling necessary to
quantify reasonable progress goals in
deciviews, but anticipated that
additional controls imposed by the FIP
would result in visibility improvement
on the 20% worst days.3¢ Thus, for the
purpose of evaluating this section of the
progress report requirements, we
propose to rely on the fact that all
controls required by the regional haze
implementation plan or modified by
subsequent action have been installed or
are on track to be complete by the
relevant compliance date, except those
stayed by litigation. We also propose to
rely on other quantitative and
qualitative metrics to assess the current

3579 FR 5038 (January 30, 2014).
3677 FR 33022, 33057 (June 4, 2012).

implementation plan elements and
strategies.

Wyoming asserts that even with
wildfire emissions included in the
assessment of visibility impacts on Class
I areas, visibility continues to improve
at the State’s Class I areas from 2000
through 2009 and into 2010. Indeed, key
visibility metrics described previously,
show: (1) A decrease in SO, and NOx
emissions, which are associated with
anthropogenic sources; (2) improvement
in visibility conditions between the
baseline (2000-2004) and current
(2005—2009) periods on both the 20
percent worst visibility and 20 percent
best visibility days; and (3)
improvement in visibility conditions at
all of the IMPROVE monitoring sites
within the State on the 20 percent most
impaired days. Furthermore, the State
claims that conservative emissions
estimates provided in its Progress
Report show total emissions decreases
for all major pollutant categories except
coarse and fine particulate matter,
which are likely due to enhancements
in inventory methodology.3” Wyoming
also expects further reductions in
anthropogenic pollutant categories from
a revised regional emissions inventory
reflective of all final BART and
reasonable progress controls.38

Following the future implementation
of remaining BART controls and the
adjustment of the visibility metrics to
account only for anthropogenic
impairment, even greater visibility
progress should be realized. Thus,
Wyoming is confident that the current
implementation plan elements and
strategies are sufficient to make progress
towards visibility goals and will not
impede Class I areas outside of
Wyoming from meeting their goals in
the next planning period.39

The EPA proposes to conclude that
Wyoming has adequately addressed the
requirements under 40 CFR
51.309(d)(10)(i)(F) and proposes to agree
with the State’s determination that
implementation plan elements are
sufficient to enable the State and other
states affected by emissions from
Wyoming to make progress towards the
current reasonable progress goals. The
EPA views the requirement of this
section as a qualitative assessment that
should evaluate emissions and visibility
trends, including expected emissions
reductions from measures that have not
yet been implemented.

37 Wyoming Progress Report, pages 27-29.
38 Wyoming Progress Report, page 41.
39 Wyoming Progress Report, page 41.

7. Review of Current Monitoring
Strategy

Wyoming’s Progress Report must
include a review of the State’s visibility
monitoring strategy and any
modifications to the strategy as
necessary. 40 CFR 51.309(d)(10)(i)(G).

The monitoring strategy for regional
haze in Wyoming relies upon
participation in the IMPROVE network,
which is the primary monitoring
network for regional haze nationwide.

In its Progress Report, Wyoming
summarizes the existing monitoring
network, which includes three
IMPROVE monitors, used to monitor
visibility at the seven Class I areas in the
State. The State relies solely on the
IMPROVE monitoring network to track
long-term visibility improvement and
degradation and will continue to rely on
the IMPROVE monitoring network,
without modifications to the existing
network, for complying with the
regional haze monitoring requirements.

The EPA proposes to find that
Wyoming adequately addressed the
requirements of 40 CFR
51.309(d)(10)(i)(G) because the State
reviewed its visibility monitoring
strategy and determined that no further
modifications to the strategy are
necessary.

B. Determination of Adequacy of the
Existing Regional Haze Plan

The provisions under 40 CFR
51.309(d)(10)(ii) require states to
determine the adequacy of their existing
implementation plan to meet existing
reasonable progress goals and take one
of the following actions:

(1) Submit a negative declaration to
the EPA that no further substantive
revision to the state’s existing regional
haze implementation plan is needed at
this time.

(2) If the state determines that the
implementation plan is or may be
inadequate to ensure reasonable
progress due to emissions from sources
in another state(s) which participated in
a regional planning process, the state
must provide notification to the EPA
and to the other state(s) which
participated in the regional planning
process with the state. The state must
also collaborate with the other state(s)
through the regional planning process
for developing additional strategies to
address the plan’s deficiencies.

(3) Where the state determines that
the implementation plan is or may be
inadequate to ensure reasonable
progress due to emissions from sources
in another country, the state shall
provide notification, along with
available information, to the
Administrator.
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(4) If the state determines that the
implementation plan is or may be
inadequate to ensure reasonable
progress due to emissions from sources
within the state, then the state shall
revise its implementation plan to
address the plan’s deficiencies within
one year.

According to Wyoming, the IMPROVE
data demonstrate that Wyoming is on
track to either meet or exceed the State’s
reasonable progress goals. Thus,
Wyoming’s Progress Report provides a
negative declaration to the EPA that no
further substantive revisions to the
regional haze implementation plan are
needed to improve visibility in Class I
areas beyond those controls already in
place and scheduled to be installed in
the future. The EPA proposes to
conclude that Wyoming has adequately
addressed 40 CFR 51.309(d)(10)(i)(G)
because: (1) All controls required by the
regional haze implementation plan or
modified by subsequent action have
been installed or are on track to be
complete by the relevant compliance
date, except those stayed by litigation;
and (2) key visibility metrics described
previously show a decrease in SO, and
NOx emissions, improvement in
visibility conditions between the
baseline (2000-2004) and current
(2005—-2009) periods on both the 20
percent worst visibility and 20 percent
best visibility days, and improvement in
visibility conditions at all of the
IMPROVE monitoring sites within the
State on the 20 percent most impaired
days. Additionally, the EPA expects
further visibility improvement to result
from the future installation of controls
required by the regional haze
implementation plans and subsequent
actions.

IV. Proposed Action

The EPA is proposing to approve
Wyoming’s November 28, 2017,
Regional Haze Progress Report as
meeting the applicable regional haze
requirements set forth in 40 CFR
51.309(d)(10).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements

beyond those imposed by state law. For
that reason, this action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o [s certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

e Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Greenhouse gases, Incorporation by
reference, Intergovernmental relations,
Lead, Nitrogen dioxide, Ozone,
Particulate matter, Reporting and

recordkeeping requirements, Sulfur
oxides, Volatile organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: April 9, 2020.
Gregory Sopkin,
Regional Administrator, EPA Region 8.
[FR Doc. 2020—07941 Filed 4-16-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2020-0030; EPA-R05—
OAR-2020-0101; FRL-10007-32—-Region 5]

Air Plan Approval; Wisconsin;
Redesignation of the Wisconsin
Portion of the Chicago-Naperville,
lllinois-Indiana-Wisconsin Area to
Attainment of the 2008 Ozone Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to find that
the Chicago-Naperville, IL-IN-WI area
(Chicago area) is attaining the 2008
ozone National Ambient Air Quality
Standard (NAAQS or standard) and to
act in accordance with a request from
the Wisconsin Department of Natural
Resources (Wisconsin or the State) to
redesignate the Wisconsin portion of the
area to attainment for the 2008 ozone
NAAQS. Wisconsin submitted this
request on January 21, 2020. EPA is
proposing to approve, as a revision to
the Wisconsin State Implementation
Plan (SIP), the State’s plan for
maintaining the 2008 ozone NAAQS
through 2030 in the Chicago area. EPA
is proposing to approve Wisconsin’s
2025 and 2030 volatile organic
compound (VOC) and oxides of nitrogen
(NOx) Motor Vehicle Emission Budgets
(MVEBs) for the Kenosha portion.
Finally EPA is proposing to approve the
VOC reasonably available control
technology (RACT) SIP revisions
included in Wisconsin’s January 21,
2020 and February 12, 2020 submittals.
DATES: Comments must be received on
or before May 18, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2020-0030 or EPA-R05-OAR-
2020-0101 at http://
www.regulations.gov or via email to
blakley.pamela@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
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submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Leslie, Environmental
Engineer, Control Strategies Section, Air
Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353-6680,
leslie.michael@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What is EPA proposing?

II. What is the background for these actions?

III. What are the criteria for redesignation?

IV. What is EPA’s analysis of Wisconsin’s
redesignation request?

V. Has the state adopted approvable motor
vehicle emission budgets?

VI. VOC RACT in the Kenosha Portion

VII. Proposed Actions

VIIL Incorporation by Reference

IX. Statutory and Executive Order reviews

I. What is EPA proposing?

EPA is proposing to take several
related actions. EPA is proposing to
determine that the Chicago
nonattainment area is attaining the 2008
ozone NAAQS, based on quality-assured
and certified monitoring data for 2017—
2019. The Wisconsin portion of the
Chicago 2008 ozone area consists the
portion of Kenosha County bounded by
the I-94 corridor and the area east to
Lake Michigan (Kenosha portion). The
Kenosha portion has met the
requirements for redesignation under
section 107(d)(3)(E) of the Clean Air Act
(CAA). EPA is thus proposing to change
the legal designation of the Kenosha
portion from nonattainment to

attainment for the 2008 ozone NAAQS.
EPA is also proposing to approve, as a
revision to the Wisconsin SIP, the
State’s maintenance plan (such approval
being one of the CAA criteria for
redesignation to attainment status) for
the Kenosha portion. The maintenance
plan is designed to keep the Chicago
area in attainment of the 2008 ozone
NAAQS through 2030. EPA also finds
adequate and is proposing to approve
the newly-established 2025 and 2030
MVEBs for the Kenosha portion. Finally,
EPA is proposing to approve the VOC
RACT SIP revisions included in
Wisconsin’s January 21, 2020 and
February 12, 2020 submittals because
they satisfy the moderate VOC RACT
requirements of the CAA for the
Kenosha portion.

IT. What is the background for these
actions?

EPA has determined that ground-level
ozone is detrimental to human health.
On March 27, 2008, EPA promulgated a
revised 8-hour ozone NAAQS of 0.075
parts per million (ppm). See 73 FR
16436 (March 27, 2008). Under EPA’s
regulations at 40 CFR part 50, the 2008
ozone NAAQS is attained in an area
when the 3-year average of the annual
fourth highest daily maximum 8-hour
average concentration is equal to or less
than 0.075 ppm, when truncated after
the thousandth decimal place, at all
ozone monitoring sites in the area. See
40 CFR 50.19 and appendix U to 40 CFR
part 50.

Upon promulgation of a new or
revised NAAQS, section 107(d)(1)(B) of
the CAA requires EPA to designate as
nonattainment any areas that are
violating the NAAQS, based on the most
recent three years of quality assured
ozone monitoring data. The Chicago
area was originally designated as a
marginal nonattainment area for the
2008 ozone NAAQS on June 11, 2012
(77 FR 34221), effective July 20, 2012.
EPA reclassified the Chicago area from
marginal to moderate nonattainment on
May 4, 2016 (81 FR 26697), effective
June 3, 2016. The Chicago area was
again reclassified to serious on August
23, 2019 (84 FR 44238), effective
September 23, 2019.

III. What are the criteria for
redesignation?

Section 107(d)(3)(E) of the CAA
allows redesignation of an area to
attainment of the NAAQS provided that:
(1) The Administrator (EPA) determines
that the area has attained the NAAQS;
(2) the Administrator has fully approved
the applicable implementation plan for
the area under section 110(k) of the
CAA; (3) the Administrator determines

that the improvement in air quality is
due to permanent and enforceable
reductions in emissions resulting from
implementation of the applicable SIP,
applicable Federal air pollutant control
regulations, and other permanent and
enforceable emission reductions; (4) the
Administrator has fully approved a
maintenance plan for the area as
meeting the requirements of section
175A of the CAA; and (5) the state
containing the area has met all
requirements applicable to the area for
the purposes of redesignation under
section 110 and part D of the CAA.

On April 16, 1992, EPA provided
guidance on redesignations in the
General Preamble for the
Implementation of Title I of the CAA
Amendments of 1990 (57 FR 13498) and
supplemented this guidance on April
28, 1992 (57 FR 18070). EPA has
provided further guidance on processing
redesignation requests in the following
documents:

1. “Ozone and Carbon Monoxide
Design Value Calculations,”
Memorandum from Bill Laxton,
Director, Technical Support Division,
June 18, 1990;

2. “Maintenance Plans for
Redesignation of Ozone and Carbon
Monoxide Nonattainment Areas,”
Memorandum from G.T. Helms, Chief,
Ozone/Carbon Monoxide Programs
Branch, April 30, 1992;

3. “Contingency Measures for Ozone
and Carbon Monoxide (CO)
Redesignations,” Memorandum from
G.T. Helms, Chief, Ozone/Carbon
Monoxide Programs Branch, June 1,
1992;

4. “Procedures for Processing
Requests to Redesignate Areas to
Attainment,” Memorandum from John
Calcagni, Director, Air Quality
Management Division, September 4,
1992 (the “Calcagni Memorandum™);

5. “State Implementation Plan (SIP)
Actions Submitted in Response to Clean
Air Act (CAA) Deadlines,”
Memorandum from John Calcagni,
Director, Air Quality Management
Division, October 28, 1992;

6. “Technical Support Documents
(TSDs) for Redesignation of Ozone and
Carbon Monoxide (CO) Nonattainment
Areas,” Memorandum from G.T. Helms,
Chief, Ozone/Carbon Monoxide
Programs Branch, August 17, 1993;

7. “State Implementation Plan (SIP)
Requirements for Areas Submitting
Requests for Redesignation to
Attainment of the Ozone and Carbon
Monoxide (CO) National Ambient Air
Quality Standards (NAAQS) On or After
November 15, 1992,” Memorandum
from Michael H. Shapiro, Acting
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Assistant Administrator for Air and
Radiation, September 17, 1993;

8. “Use of Actual Emissions in
Maintenance Demonstrations for Ozone
and CO Nonattainment Areas,”
Memorandum from D. Kent Berry,
Acting Director, Air Quality
Management Division, November 30,
1993;

9. “Part D New Source Review (Part
D NSR) Requirements for Areas
Requesting Redesignation to
Attainment,” Memorandum from Mary
D. Nichols, Assistant Administrator for
Air and Radiation, October 14, 1994;
and

10. “Reasonable Further Progress,
Attainment Demonstration, and Related
Requirements for Ozone Nonattainment
Areas Meeting the Ozone National
Ambient Air Quality Standard,”
Memorandum from John S. Seitz,
Director, Office of Air Quality Planning
and Standards, May 10, 1995.

IV. What is EPA’s analysis of
Wisconsin’s redesignation request?

A. Has the Chicago-Naperville, IL-IN-WI
area attained the 2008 ozone NAAQS?

For redesignation of a nonattainment
area to attainment, the CAA requires
EPA to determine that the entire
Chicago area has attained the applicable
NAAQS (CAA section 107(d)(3)(E)(i)).
An area is attaining the 2008 ozone
NAAQS as determined in accordance
with 40 CFR 50.15 and appendix P of
part 50, based on three complete,
consecutive calendar years of quality-
assured air quality data for all
monitoring sites in the area. To attain
the NAAQS, the 3-year average of the
annual fourth-highest daily maximum 8-
hour average ozone concentrations
(ozone design values) at each monitor
must not exceed 0.075 ppm. The air
quality data must be collected and
quality-assured in accordance with 40
CFR part 58 and recorded in EPA’s Air
Quality System (AQS). Ambient air
quality monitoring data for the 3-year

period must also meet data
completeness requirements. An ozone
design value is valid if daily maximum
8-hour average concentrations are
available for at least 90 percent of the
days within the ozone monitoring
seasons,! on average, for the 3-year
period, with a minimum data
completeness of 75 percent during the
ozone monitoring season of any year
during the 3-year period. See section 4
of appendix U to 40 CFR part 50.

EPA has reviewed the available ozone
monitoring data from monitoring sites
in the Chicago area for the 2017-2019
period. These data have been quality
assured, are recorded in the AQS, and
have been certified. These data
demonstrate that the Chicago area is
attaining the 2008 ozone NAAQS. The
annual fourth-highest 8-hour ozone
concentrations and the 3-year average of
these concentrations (monitoring site
ozone design values) for each
monitoring site are summarized in Table
1.

TABLE 1—ANNUAL FOURTH HIGHEST DAILY MAXIMUM 8-HOUR OZONE CONCENTRATIONS AND 3-YEAR AVERAGE OF THE
FOURTH HIGHEST DAILY MAXIMUM 8-HOUR OZONE CONCENTRATIONS FOR THE CHICAGO-NAPERVILLE, IL-IN-WI 2008

OZONE AREA (PPM)

Year Average
Site County
2017 2018 2019 2017-2019
Wisconsin:
55-059—0019 ...ooiiiiieiieeeceee e Kenosha ......... 0.079 0.079 0.067 0.075
B55—059—0025 .....cceiiiiieiieeiie ettt Kenosha ......... 0.076 0.080 0.066 0.074
lllinois:
17-031-0001 0.078 0.079 0.070 0.075
17-031-0032 0.074 0.076 0.070 0.073
17-031-0076 0.078 0.074 0.065 0.072
17-031-1003 0.060 0.073 0.069 0.067
17-031-1601 0.070 0.068 0.068 0.068
17-031-3103 0.061 0.065 0.064 0.063
17-031-4002 0.068 0.072 0.064 0.068
17-031-4007 0.071 0.075 0.066 0.070
17-031-4201 0.070 0.083 0.069 0.074
17-031-7002 0.073 0.084 0.069 0.075
17-043-6001 0.069 0.071 0.062 0.067
17-089-0005 0.069 0.072 0.071 0.070
17-097-1007 0.074 0.074 0.065 0.071
17-111-0001 0.070 0.074 0.068 0.070
17—197—1011 e Will e 0.068 0.071 0.060 0.066
Indiana:
18-089-0022 0.070 0.071 0.065 0.068
18-089-2008 0.069 0.062 0.065 0.065
18-127-0024 0.072 0.071 0.068 0.070
18—-127-0026 0.077 0.071 0.071 0.073

The Chicago area’s 3-year ozone
design value for 2017-2019 is 0.075
ppm,2 which meets the 2008 ozone
NAAQS. Therefore, in today’s action,
EPA proposes to determine that the

1The ozone season is defined by state in 40 CFR
58, appendix D. The ozone season for Wisconsin is

Chicago area is attaining the 2008 ozone
NAAQS.

EPA will not take final action to
determine that the Chicago area is
attaining the NAAQS nor to approve the
redesignation of the Kenosha portion of

March-October 15th. See 80 FR 65292, 65466—67

(October 26, 2015).

the Chicago area if the design value of

a monitoring site in the area violates the
NAAQS after proposal but prior to final
approval of the redesignation. As
discussed in section IV.D.3. below,
Wisconsin has committed to continue

2The monitor ozone design value for the monitor
with the highest 3-year averaged concentration.
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monitoring ozone in this area to verify
maintenance of the 2008 ozone NAAQS.

B. Has Wisconsin met all applicable
requirements of section 110 and part D
of the CAA for the Kenosha portion, and
does Wisconsin have a fully approved
SIP for the Kenosha portion under
section 110(k) of the CAA?

As criteria for redesignation of an area
from nonattainment to attainment of a
NAAQS, the CAA requires EPA to
determine that the state has met all
applicable requirements under section
110 and part D of title I of the CAA (see
section 107(d)(3)(E)(v) of the CAA) and
that the state has a fully approved SIP
under section 110(k) of the CAA (see
section 107(d)(3)(E)(ii) of the CAA). EPA
finds that Wisconsin has met all
applicable SIP requirements, for
purposes of redesignation, under section
110 and part D of title I of the CAA
(requirements specific to nonattainment
areas for the 2008 ozone NAAQS).
Additionally, with the exception of the
VOC RACT requirements of section
182(b)(2) of the CAA, EPA finds that all
applicable requirements of the
Wisconsin SIP for the area have been
fully approved under section 110(k) of
the CAA. As discussed below, in this
action EPA is proposing to approve
Wisconsin’s VOC RACT SIP
submissions as meeting the moderate
RACT requirements of section 182(b)(2)
of the CAA for the Kenosha portion of
the Chicago area under the 2008 ozone
NAAQS.

In making these determinations, EPA
ascertained which CAA requirements
are applicable to the Kenosha portion
and the Wisconsin SIP and, if
applicable, whether the required
Wisconsin SIP elements are fully
approved under section 110(k) and part
D of the CAA. As discussed more fully
below, SIPs must be fully approved only
with respect to current applicable
requirements of the CAA.

The September 4, 1992, Calcagni
memorandum (see ‘“Procedures for
Processing Requests to Redesignate
Areas to Attainment,” Memorandum
from John Calcagni, Director, Air
Quality Management Division,
September 4, 1992) describes EPA’s
interpretation of section 107(d)(3)(E) of
the CAA. Under this interpretation, a
state and the area it wishes to
redesignate must meet the relevant CAA
requirements that are due prior to the
state’s submittal of a complete
redesignation request for the area. See
also the September 17, 1993, Michael
Shapiro memorandum and 60 FR 12459,
12465-66 (March 7, 1995)
(redesignation of Detroit-Ann Arbor,
Michigan to attainment of the 1-hour

ozone NAAQS). Applicable
requirements of the CAA that come due
subsequent to the state’s submittal of a
complete request remain applicable
until a redesignation to attainment is
approved, but are not required as a
prerequisite to redesignation. See
section 175A(c) of the CAA. Sierra Club
v. EPA, 375 F.3d 537 (7th Cir. 2004). See
also 68 FR 25424, 25427 (May 12, 2003)
(redesignation of the St. Louis/East St.
Louis area to attainment of the 1-hour
ozone NAAQS).

EPA is proposing to determine that
the Chicago area has attained the 2008
ozone standard, under 40 CFR 51.918. If
that determination is finalized, the
requirements to submit certain planning
SIPs related to attainment, including
attainment demonstration requirements
(the reasonably available control
measures (RACM) requirement of
section 172(c)(1) of the CAA, the
reasonable further progress (RFP) and
attainment demonstration requirements
of sections 172(c)(2) and (6) and
182(b)(1) of the CAA, and the
requirement for contingency measures
of section 172(c)(9) of the CAA) would
not be applicable to the area as long as
it continues to attain the NAAQS and
would cease to apply upon
redesignation. In addition, in the
context of redesignations, EPA has
interpreted requirements related to
attainment as not applicable for
purposes of redesignation. For example,
in the General Preamble EPA stated that:

The section 172(c)(9) requirements are
directed at ensuring RFP and attainment
by the applicable date. These
requirements no longer apply when an
area has attained the standard and is
eligible for redesignation. Furthermore,
section 175A for maintenance plans
provides specific requirements for
contingency measures that effectively
supersede the requirements of section
172(c)(9) for these areas. “General
Preamble for the Interpretation of Title
I of the Clean Air Act Amendments of
1990,” (General Preamble) 57 FR 13498,
13564 (April 16, 1992).

See also Calcagni memorandum at 6
(“The requirements for reasonable
further progress and other measures
needed for attainment will not apply for
redesignations because they only have
meaning for areas not attaining the
standard.”).

1. Wisconsin has met all applicable
requirements of section 110 and part D
of the CAA applicable to the Kenosha
portion for purposes of redesignation.

a. Section 110 General Requirements
for Implementation Plans.

Section 110(a)(2) of the CAA
delineates the general requirements for
a SIP. Section 110(a)(2) provides that

the SIP must have been adopted by the
state after reasonable public notice and
hearing, and that, among other things, it
must: (1) Include enforceable emission
limitations and other control measures,
means or techniques necessary to meet
the requirements of the CAA; (2)
provide for establishment and operation
of appropriate devices, methods,
systems and procedures necessary to
monitor ambient air quality; (3) provide
for implementation of a source permit
program to regulate the modification
and construction of stationary sources
within the areas covered by the plan; (4)
include provisions for the
implementation of part C prevention of
significant deterioration (PSD) and part
D new source review (NSR) permit
programs; (5) include provisions for
stationary source emission control
measures, monitoring, and reporting; (6)
include provisions for air quality
modeling; and, (7) provide for public
and local agency participation in
planning and emission control rule
development.

Section 110(a)(2)(D) of the CAA
requires SIPs to contain measures to
prevent sources in a state from
significantly contributing to air quality
problems in another state. To
implement this provision, EPA has
required certain states to establish
programs to address transport of certain
air pollutants, e.g., NOx SIP call, the
Clean Air Interstate Rule (CAIR), Cross
State Air Pollution Rule (CSAPR).
However, like many of the 110(a)(2)
requirements, the section 110(a)(2)(D)
SIP requirements are not linked to a
particular area’s ozone designation and
classification. EPA concludes that the
SIP requirements linked with the area’s
ozone designation and classification are
the relevant measures to evaluate when
reviewing a redesignation request for
the area. The section 110(a)(2)(D)
requirements, where applicable,
continue to apply to a state regardless of
the designation of any one particular
area within the state. Thus, we believe
these requirements are not applicable
requirements for purposes of
redesignation. See 65 FR 37890 (June
15, 2000), 66 FR 50399 (October 19,
2001), 68 FR 25418, 25426—27 (May 13,
2003).

In addition, EPA believes that other
section 110 elements that are neither
connected with nonattainment plan
submissions nor linked with an area’s
ozone attainment status are not
applicable requirements for purposes of
redesignation. The area will still be
subject to these requirements after the
area is redesignated to attainment of the
2008 ozone NAAQS. The section 110
and part D requirements which are
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linked with a particular area’s
designation and classification are the
relevant measures to evaluate in
reviewing a redesignation request. This
approach is consistent with EPA’s
existing policy on applicability (i.e., for
redesignations) of conformity and
oxygenated fuels requirements, as well
as with section 184 ozone transport
requirements. See Reading,
Pennsylvania proposed and final
rulemakings, 61 FR 53174-53176
(October 10, 1996) and 62 FR 24826
(May 7, 1997); Cleveland-Akron-
Loraine, Ohio final rulemaking, 61 FR
20458 (May 7, 1996); and Tampa,
Florida final rulemaking, 60 FR 62748
(December 7, 1995). See also the
discussion of this issue in the
Cincinnati, Ohio ozone redesignation
(65 FR 37890, June 19, 2000), and the
Pittsburgh, Pennsylvania ozone
redesignation (66 FR 50399, October 19,
2001).

We have reviewed Wisconsin’s SIP
and have concluded that it meets the
general SIP requirements under section
110 of the CAA, to the extent those
requirements are applicable for
purposes of redesignation.3

b. Part D Requirements.

Section 172(c) of the CAA sets forth
the basic requirements of air quality
plans for states with nonattainment
areas that are required to submit them
pursuant to section 172(b). Subpart 2 of
part D, which includes section 182 of
the CAA, establishes specific
requirements for ozone nonattainment
areas depending on the areas’
nonattainment classifications.

The Chicago area is classified as
serious under subpart 2 for the 2008
ozone NAAQS. As such, the area is
subject to the subpart 1 requirements
contained in section 172(c) and section
176. Similarly, the area is subject to the
subpart 2 requirements contained in
sections 182(a), (b), and (c) (marginal,
moderate, and serious nonattainment
area requirements). A thorough
discussion of the requirements
contained in section 172(c) and 182 can
be found in the General Preamble for
Implementation of Title I (57 FR 13498).

i. Subpart 1 Section 172
Requirements.

CAA Section 172(b)requires states to
submit SIPs meeting the requirements of
section 172(c) no later than three years
from the date of the nonattainment
designation.

3EPA has previously approved provisions of the
Wisconsin SIP addressing section 110 elements
under the 2008 ozone NAAQS; 80 FR 54725
(September 11, 2015), 79 FR 60064 (October 6,
2014), 82 FR 9515 (February 7, 2017), 81 FR 74504
(October 26, 2016), and 81 FR 3334 (January 21,
2016).

Section 172(c)(1) requires the plans
for all nonattainment areas to provide
for the implementation of all RACM as
expeditiously as practicable and to
provide for attainment of the primary
NAAQS. Under this requirement, a state
must consider all available control
measures, including reductions that are
available from adopting RACT on
existing sources. Because attainment has
been reached in the Chicago area, no
additional measures are needed to
provide for attainment and section
172(c)(1) requirements are no longer
considered to be applicable, as long as
the area continues to attain the standard
until redesignation. See 40 CFR 51.918.

The RFP requirement under section
172(c)(2) is defined as progress that
must be made toward attainment. EPA
approved Wisconsin’s RFP plan and
RFP contingency measures on February
13, 2019 (84 FR 3701).

Section 172(c)(3) requires submission
and approval of a comprehensive,
accurate and current inventory of actual
emissions. This requirement was
superseded by the inventory
requirement in section 182(a)(1)
discussed below.

Section 172(c)(4) requires the
identification and quantification of
allowable emissions for major new and
modified stationary sources in an area,
and section 172(c)(5) requires source
permits for the construction and
operation of new and modified major
stationary sources anywhere in the
nonattainment area. EPA has previously
approved Wisconsin’s NSR program on
October 6, 2014 (79 FR 160064) and
February 7, 2017 (82 FR 9515).
However, EPA has determined that,
since PSD requirements will apply after
redesignation, areas being redesignated
need not comply with the requirement
that the NSR program be approved prior
to redesignation, provided that the area
demonstrates maintenance of the
NAAQS without part D NSR. A more
detailed rationale for this view is
described in a memorandum from Mary
Nichols, Assistant Administrator for Air
and Radiation, dated October 14, 1994,
entitled, “Part D New Source Review
Requirements for Areas Requesting
Redesignation to Attainment.”
Wisconsin has demonstrated that the
Kenosha portion will be able to
maintain the 2008 ozone NAAQS
without part D NSR in effect; therefore,
EPA concludes that the state need not
have a fully approved part D NSR
program prior to approval of the
redesignation request. See rulemakings
for Detroit, Michigan (60 FR 12467—
12468, March 7, 1995); Cleveland-
Akron-Lorain, Ohio (61 FR 20458,
20469-20470, May 7, 1996); Louisville,

Kentucky (66 FR 53665, October 23,
2001); and Grand Rapids, Michigan (61
FR 31834-31837, June 21, 1996).
Wisconsin’s PSD program will become
effective in the Kenosha portion upon
redesignation to attainment. EPA
approved Wisconsin’s PSD program on
January 22, 2003 (68 FR 2909) and
February 25, 2010 (75 FR 8496).

Section 172(c)(6) requires the SIP to
contain control measures necessary to
provide for attainment of the standard.
Because attainment has been reached,
no additional measures are needed to
provide for attainment.

Section 172(c)(7) requires the SIP to
meet the applicable provisions of
section 110(a)(2). As noted above, we
believe the Wisconsin SIP meets the
requirements of section 110(a)(2) for
purposes of redesignation.

Section 172(c)(9) requires the SIP to
provide for the implementation of
contingency measures if the area fails to
make reasonably further progress or to
attain the NAAQS by the attainment
deadline. As noted previously, EPA
approved Wisconsin’s contingency
measures for purposes of RFP on
February 13, 2019 (84 FR 3701). With
respect to contingency measures for
failure to attain the NAAQS by the
attainment deadline, this requirement is
not relevant for purposes of
redesignation because the Chicago area
has demonstrated monitored attainment
of the 2008 ozone NAAQS. (General
Preamble, 57 FR 13564). See also 40
CFR 51.918.

ii. Section 176 Conformity
Requirements.

Section 176(c) of the CAA requires
states to establish criteria and
procedures to ensure that federally
supported or funded projects conform to
the air quality planning goals in the
applicable SIP. The requirement to
determine conformity applies to
transportation plans, programs and
projects that are developed, funded or
approved under title 23 of the United
States Code (U.S.C.) and the Federal
Transit Act (transportation conformity),
as well as to all other federally
supported or funded projects (general
conformity). State transportation
conformity SIP revisions must be
consistent with Federal conformity
regulations relating to consultation,
enforcement and enforceability that EPA
promulgated pursuant to its authority
under the CAA.

EPA interprets the conformity SIP
requirements 4 as not applying for

4 CAA section 176(c)(4)(E) requires states to
submit revisions to their SIPs to reflect certain
Federal criteria and procedures for determining

Continued
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purposes of evaluating a redesignation
request under section 107(d), because
state conformity rules are still required
after redesignation and Federal
conformity rules apply where state
conformity rules have not been
approved. See Wall v. EPA, 265 F.3d
426 (6th Cir. 2001) (upholding this
interpretation); see also 60 FR 62748
(December 7, 1995) (redesignation of
Tampa, Florida). Nonetheless,
Wisconsin has an approved conformity
SIP for the Kenosha portion. See 79 FR
10995 (February 27, 2014).

iii. Subpart 2 Section 182(a), (b), and
(c) Requirements.

Section 182(a)(1) requires states to
submit a comprehensive, accurate, and
current inventory of actual emissions
from sources of VOC and NOx emitted
within the boundaries of the ozone
nonattainment area. EPA approved
Wisconsin’s base year emissions
inventory for the Kenosha portion on
March 7, 2016 (81 FR 11673) and
February 13, 2019, (84 FR 3701).

Under section 182(a)(2)(A), states
with ozone nonattainment areas that
were designated prior to the enactment
of the 1990 CAA amendments were
required to submit, within six months of
classification, all rules and corrections
to existing VOC RACT rules that were
required under section 172(b)(3) prior to
the 1990 CAA amendments. The
Kenosha portion is not subject to the
section 182(a)(2) RACT “fix up”
requirement for the 2008 ozone NAAQS
because it was designated as
nonattainment for this standard after the
enactment of the 1990 CAA
amendments and because Wisconsin
complied with this requirement for the
Kenosha portion under the prior 1-hour
ozone NAAQS. See 59 FR 41709
(August 15, 1994) and 60 FR 20643
(April 27, 1995).

Section 182(a)(2)(B) requires each
state, with a marginal ozone
nonattainment area that implemented or
was required to implement a vehicle
inspection and maintenance (I/M)
program prior to the 1990 CAA
amendments, to submit a SIP revision
for an I/M program no less stringent
than that required prior to the 1990
CAA amendments or already in the SIP
at the time of the CAA amendments,
whichever is more stringent. For the
purposes of the 2008 ozone standard
and the consideration of Wisconsin’s
redesignation request for this standard,
the Kenosha portion is not subject to the
section 182(a)(2)(B) requirement,

transportation conformity. Transportation
conformity SIPs are different from SIPs requiring
the development of MVEBs, such as control strategy
SIPs and maintenance plans.

because the area was designated as
nonattainment for the 2008 ozone
standard after the enactment of the 1990
CAA amendments and because
Wisconsin complied with this
requirement for the Kenosha portion
under the prior 1-hour ozone NAAQS.

Section 182(a)(3)(B) requires the
submission of an emission statement
SIP. EPA approved Wisconsin’s
emission statement SIP for the Kenosha
portion for the 2008 ozone NAAQS on
February 13, 2019 (84 FR 3701).

Section 182(b)(1) requires the
submission of an attainment
demonstration and RFP plan. Wisconsin
submitted an attainment demonstration
and RFP plan for the Kenosha portion
on April 17, 2017. EPA approved
Wisconsin’s RFP plan and RFP
contingency measures for the Kenosha
portion for the 2008 ozone NAAQS on
February 13, 2019 (84 FR 3701). Because
attainment has been reached, section
182(b)(1) requirements are no longer
considered to be applicable, as long as
the area continues to attain the
standard. If EPA finalizes approval of
the redesignation of the area, EPA will
take no further action on the attainment
demonstration submitted by Wisconsin.

Section 182(b)(2) requires states with
moderate nonattainment areas to
implement VOC RACT with respect to
each of the following: (1) All sources
covered by a Control Technology
Guideline (CTG) document issued
between November 15, 1990, and the
date of attainment; (2) all sources
covered by a CTG issued prior to
November 15, 1990; and, (3) all other
major non-CTG stationary sources.
Wisconsin submitted VOC RACT SIP
revisions on January 21, 2020 and
February 12, 2020. For the reasons
discussed in section VI., below, EPA is
proposing to approve the SIP revisions
submitted by Wisconsin as meeting the
section 182(b)(2) moderate RACT
requirements for the Kenosha portion
under the 2008 ozone NAAQS.

Section 182(b)(3) requires states to
adopt Stage II gasoline vapor recovery
regulations. On May 16, 2012 (77 FR
28772), EPA determined that the use of
onboard vapor recovery technology for
capturing gasoline vapor when gasoline-
powered vehicles are refueled is in
widespread use throughout the highway
motor vehicle fleet and waived the
requirement that current and former
ozone nonattainment areas implement
Stage II vapor recovery systems on
gasoline pumps. EPA approved a
revision to Wisconsin’s Stage II program
on November 4, 2013 (78 FR 65875)
because the State has demonstrated that
onboard refueling vapor recovery
systems will be in widespread use in

southeast Wisconsin by 2016, making
Stage Il redundant.

Section 182(b)(4) requires an I/M
program for each state with a moderate
ozone nonattainment area. EPA
approved Wisconsin’s I/M program on
August 16, 2001 (66 FR 42949) and
approved revisions to the program on
September 19, 2013 (78 FR 57501). EPA
approved Wisconsin’s I/M program
certification for the Kenosha portion for
the 2008 ozone NAAQS on February 13,
2019 (84 FR 3701).

Regarding the source permitting and
offset requirements of sections
182(a)(2)(C), 182(a)(4), and 182(b)(5),
Wisconsin currently has a fully-
approved part D NSR program in place.
EPA approved Wisconsin’s NSR SIP on
January 18, 1995 (60 FR 3538) and
February 7, 2017 (82 FR 9515). Further,
EPA approved Wisconsin’s SIP revision
addressing the NSR requirements for the
2008 ozone NAAQS, on May 3, 2019 (84
FR 18989). In addition, EPA approved
Wisconsin’s PSD program on October 6,
2014 (79 FR 60064). The State’s PSD
program will become effective in the
Kenosha portion upon redesignation of
the area to attainment.

Section 182(f) requires states with
moderate nonattainment areas to
implement NOx RACT. EPA approved
Wisconsin’s NOx RACT SIP on October
19, 2010 (75 FR 64155). EPA approved
Wisconsin’s certification that its current
NOx RACT SIP meets the moderate NOx
RACT requirements for the Kenosha
portion for the 2008 ozone NAAQS on
February 13, 2019 (84 FR 3701).

Section 182(c) contains the
requirements for areas classified as
serious. On August 23, 2019 (84 FR
44238), EPA reclassified the Chicago
area from moderate to serious and
established August 3, 2020 and March
23, 2021 as the due dates for serious
area SIP revisions. No requirements
under section 182(c) became due prior
to Wisconsin’s submission of the
complete redesignation request for the
Kenosha portion, and, therefore, none
are applicable to the area for purposes
of redesignation.

Thus, as discussed above, with
approval of Wisconsin’s section
182(b)(2) VOC RACT SIP, EPA finds that
the Kenosha portion will satisfy all
applicable requirements for purposes of
redesignation under section 110 and
part D of title I of the CAA.

2. The Kenosha portion has a fully
approved SIP for purposes of
redesignation under section 110(k) of
the CAA.

At various times, Wisconsin has
adopted and submitted, and EPA has
approved, provisions addressing the
various SIP elements applicable for the
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ozone NAAQS. As discussed above, if
EPA finalizes approval of Wisconsin’s
VOC RACT SIP submissions as meeting
the requirements of section 182(b)(2) of
the CAA, EPA will have fully approved
the Wisconsin SIP for the Kenosha
portion under section 110(k) for all
requirements applicable for purposes of
redesignation under the 2008 ozone
NAAQS. EPA may rely on prior SIP
approvals in approving a redesignation
request (see the Calcagni memorandum
at page 3; Southwestern Pennsylvania
Growth Alliance v. Browner, 144 F.3d
984, 989-990 (6th Cir. 1998); Wall v.
EPA, 265 F.3d 426). Additional
measures may also approved in
conjunction with a redesignation action
(see 68 FR 25426 (May 12, 2003) and
citations therein).

C. Are the air quality improvements in
the Chicago area due to permanent and
enforceable emission reductions?

To redesignate an area from
nonattainment to attainment, section
107(d)(3)(E)(iii) of the CAA requires
EPA to determine that the air quality
improvement in the area is due to
permanent and enforceable reductions
in emissions resulting from the
implementation of the SIP and
applicable Federal air pollution control
regulations and other permanent and
enforceable emission reductions. EPA
has determined that Wisconsin has
demonstrated that the observed ozone
air quality improvement in the Chicago
area is due to permanent and
enforceable reductions in VOC and NOx
emissions resulting from state measures
adopted into the SIP and Federal
measures.

In making this demonstration, the
State has calculated the change in
emissions between 2011 and 2017. The
reduction in emissions and the
corresponding improvement in air
quality over this time period can be
attributed to several regulatory control
measures that the Chicago area and
upwind areas have implemented in
recent years. In addition, Wisconsin
provided an analysis to demonstrate the
improvement in air quality was not due
to unusually favorable meteorology.
Based on the information summarized
below, EPA finds that Wisconsin has
adequately demonstrated that the
improvement in air quality is due to
permanent and enforceable emissions
reductions.

1. Permanent and enforceable
emission controls implemented.

a. Regional NOx Controls.

Clean Air Interstate Rule (CAIR)/Cross
State Air Pollution Rule (CSAPR). Under
the “good neighbor provision” of CAA
section 110(a)(2)(D)(i)(I), states are

required to address interstate transport
of air pollution. Specifically, the good
neighbor provision provides that each
state’s SIP must contain provisions
prohibiting emissions from within that
state which will contribute significantly
to nonattainment of the NAAQS, or
interfere with maintenance of the
NAAQS, in any other state.

On May 12, 2005, EPA published
CAIR, which required eastern states,
including Wisconsin, to prohibit
emissions consistent with annual and
ozone season NOx budgets and annual
sulfur dioxide (SO,) budgets (70 FR
25152). CAIR addressed the good
neighbor provision for the 1997 ozone
NAAQS and 1997 fine particulate
matter (PM,s) NAAQS and was
designed to mitigate the impact of
transported NOx emissions, a precursor
of both ozone and PM, s, as well as
transported SO, emissions, another
precursor of PM, 5. The United States
Court of Appeals for the District of
Columbia Circuit (D.C. Circuit)
remanded CAIR to EPA for replacement
in 2008. North Carolina v. EPA, 531
F.3d 896, modified, 550 F.3d 1176
(2008). While EPA worked on
developing a replacement rule,
implementation of the CAIR program
continued as planned with the NOx
annual and ozone season programs
beginning in 2009 and the SO, annual
program beginning in 2010.

On August 8, 2011 (76 FR 48208),
acting on the D.C. Circuit’s remand, EPA
published CSAPR to replace CAIR and
to address the good neighbor provision
for the 1997 ozone NAAQS, the 1997
PM, s NAAQS, and the 2006 PM; 5
NAAQS.? Through Federal
Implementation Plans, CSAPR required
electric generating units (EGUs) in
eastern states, including Wisconsin, to
meet annual and ozone season NOx
budgets and annual SO, budgets
implemented through new trading
programs. After delays caused by
litigation, EPA started implementing the
CSAPR trading programs in 2015,
simultaneously discontinuing
administration of the CAIR trading
programs. On October 26, 2016, EPA
published the CSAPR Update, which
established, starting in 2017, a new
ozone season NOx trading program for
EGUs in eastern states, including
Wisconsin, to address the good neighbor
provision for the 2008 ozone NAAQS
(81 FR 74504). The CSAPR Update is
estimated to result in a 20 percent
reduction in ozone season NOx

5In a December 27, 2011 rulemaking, EPA
included Wisconsin in the ozone season NOx
program, addressing the 1997 ozone NAAQS (76 FR
80760).

emissions from EGUs in the eastern
United States, a reduction of 80,000 tons
in 2017 compared to 2015 levels. The
reduction in NOx emissions from the
implementation of CAIR and then
CSAPR occurred by the attainment years
and additional emission reductions will
occur throughout the maintenance
period.

b. Wisconsin Point Source NOx
Reductions.

The NOx emission units at We
Energies—Pleasant Prairie Power Plant
(FID #230006260) include two coal fired
boilers (B20 and B21), two auxiliary
natural gas fired boilers (B22 and B23),
and four emergency generators (P30-
P33). Boilers B20 and B21 are subject to
the NOx RACT requirements in s. NR
428.22(1)(a)1.a., Wis. Adm. Code and
shall comply with the NOx emission
limit of 0.1 pounds per million British
thermal units (Ibs/MMBtu), based on a
30-day rolling average, by May 1, 2009.
Pursuant to a consent decree (Civil
Action No. 03—C-0371), Boilers B20 and
B21 became subject to the NOx emission
limit of 0.08 Ibs/MMBtu, based on a 12-
month rolling average, by December 31,
2006 and December 31, 2003,
respectively. As noted in the source’s
construction permit #18—RAB—-05-ERC,
issued on September 7, 2018, boilers
B20-B23 were permanently shut down
on or around April 10, 2018.

c. Federal Emission Control Measures.

Reductions in VOC and NOx
emissions have occurred statewide and
in upwind areas as a result of Federal
emission control measures, with
additional emission reductions expected
to occur in the future. Federal emission
control measures include the following:

Tier 2 Emission Standards for
Vehicles and Gasoline Sulfur Standards.
On February 10, 2000 (65 FR 6698), EPA
promulgated Tier 2 motor vehicle
emission standards and gasoline sulfur
control requirements. These emission
control requirements result in lower
VOC and NOx emissions from new cars
and light duty trucks, including sport
utility vehicles. With respect to fuels,
this rule required refiners and importers
of gasoline to meet lower standards for
sulfur in gasoline, which were phased
in between 2004 and 2006. By 2006,
refiners were required to meet a 30 ppm
average sulfur level, with a maximum
cap of 80 ppm. This reduction in fuel
sulfur content ensures the effectiveness
of low emission-control technologies.
The Tier 2 tailpipe standards
established in this rule were phased in
for new vehicles between 2004 and
2009. EPA estimates that, when fully
implemented, this rule will cut NOx
and VOC emissions from light-duty
vehicles and light-duty trucks by
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approximately 76 percent and 28
percent, respectively. NOx and VOC
reductions from medium-duty passenger
vehicles included as part of the Tier 2
vehicle program are estimated to be
approximately 37,000 and 9,500 tons
per year, respectively, when fully
implemented. As projected by these
estimates and demonstrated in the on-
road emission modeling for the Kenosha
portion, the majority of these emission
reductions occurred by the attainment
years and additional emission
reductions will occur throughout the
maintenance period, as remaining older
vehicles are replaced with newer,
compliant model years.

Tier 3 Emission Standards for
Vehicles and Gasoline Sulfur Standards.
On April 28, 2014 (79 FR 23414), EPA
promulgated Tier 3 motor vehicle
emission and fuel standards to reduce
both tailpipe and evaporative emissions
and to further reduce the sulfur content
in fuels. The rule is being phased in
between 2017 and 2025. Tier 3 sets new
tailpipe standards for the sum of VOC
and NOx and for particulate matter. The
VOC and NOx tailpipe standards for
light-duty vehicles represent
approximately an 80 percent reduction
from today’s fleet average and a 70
percent reduction in per-vehicle
particulate matter (PM) standards.
Heavy-duty tailpipe standards represent
about a 60 percent reduction in both
fleet average VOC and NOx and per-
vehicle PM standards. The evaporative
emissions requirements in the rule will
result in approximately a 50 percent
reduction from current standards and
apply to all light-duty and on-road
gasoline-powered heavy-duty vehicles.
Finally, the rule lowered the sulfur
content of gasoline to an annual average
of 10 ppm by January 2017. As projected
by these estimates and demonstrated in
the on-road emission modeling for the
Kenosha portion, some of these
emission reductions occurred by the
attainment years and additional
emission reductions will occur
throughout the maintenance period, as
older vehicles are replaced with newer,
compliant model years.

Heavy-Duty Diesel Engine Rules. In
July 2000, EPA issued a rule for on-road
heavy-duty diesel engines that includes
standards limiting the sulfur content of
diesel fuel. Emissions standards for
NOx, VOC and PM were phased in
between model years 2007 and 2010. In
addition, the rule reduced the highway
diesel fuel sulfur content to 15 parts per
million by 2007, leading to additional
reductions in combustion NOx and VOC
emissions. EPA has estimated future
year emission reductions due to
implementation of this rule. Nationally,

EPA estimated that by 2015 NOx and
VOC emissions would decrease by
1,260,000 tons and 54,000 tons,
respectively. Nationally, EPA estimated
that by 2030 NOx and VOC emissions
will decrease by 2,570,000 tons and
115,000 tons, respectively. As projected
by these estimates and demonstrated in
the on-road emission modeling for the
Kenosha portion, some of these
emission reductions occurred by the
attainment years and additional
emission reductions will occur
throughout the maintenance period, as
older vehicles are replaced with newer,
compliant model years.

Non-road Diesel Rule. On June 29,
2004 (69 FR 38958), EPA issued a rule
adopting emissions standards for non-
road diesel engines and sulfur
reductions in non-road diesel fuel. This
rule applies to diesel engines used
primarily in construction, agricultural,
and industrial applications. Emission
standards were phased in for the 2008
through 2015 model years based on
engine size. The SO, limits for non-road
diesel fuels were phased in from 2007
through 2012. EPA estimates that when
fully implemented, compliance with
this rule will cut NOx emissions from
these non-road diesel engines by
approximately 90 percent. As projected
by these estimates and demonstrated in
the non-road emission modeling for the
Kenosha portion, some of these
emission reductions occurred by the
attainment years and additional
emission reductions will occur
throughout the maintenance period.

Non-road Spark-Ignition Engines and
Recreational Engine Standards. On
November 8, 2002 (67 FR 68242), EPA
adopted emission standards for large
spark-ignition engines such as those
used in forklifts and airport ground-
service equipment; recreational vehicles
such as off-highway motorcycles, all-
terrain vehicles, and snowmobiles; and
recreational marine diesel engines.
These emission standards were phased
in from model year 2004 through 2012.
When fully implemented, EPA estimates
an overall 72 percent reduction in VOC
emissions from these engines and an 80
percent reduction in NOx emissions. As
projected by these estimates and
demonstrated in the non-road emission
modeling for the Kenosha portion, some
of these emission reductions occurred
by the attainment years and additional
emission reductions will occur
throughout the maintenance period.

Category 3 Marine Diesel Engine
Standards. On April 30, 2010 (75 FR
22896), EPA issued emission standards
for marine compression-ignition engines
at or above 30 liters per cylinder. Tier
2 emission standards apply beginning in

2011, are expected to result in a 15 to
25 percent reduction in NOx emissions
from these engines. Final Tier 3
emission standards apply beginning in
2016 and are expected to result in
approximately an 80 percent reduction
in NOx from these engines. As projected
by these estimates and demonstrated in
the non-road emission modeling for the
Kenosha portion, some of these
emission reductions occurred by the
attainment years and additional
emission reductions will occur
throughout the maintenance period.

2. Emission reductions.

Wisconsin is using a 2011 emissions
inventory as the nonattainment year.
This is appropriate because it was one
of the years used to designate the
Chicago area as nonattainment.
Wisconsin is using 2017 as the
attainment year, which is appropriate
because it is one of the years in the
2017-2019 period used to demonstrate
attainment.

Wisconsin created the point source
emission inventory using annually
reported point source emissions, the
EPA’s Clean Air Markets Division
database and approved EPA techniques
for emissions calculation (e.g., emission
factors) for 2011 and 2017 point source
emissions from state inventory
databases.

There is one EGU point source facility
located in the Kenosha portion. For this
facility, Wisconsin used the ozone
season NOx emissions divided by the
days of reported operation during the
ozone season to represent summer day
emissions. The VOC summer day
emissions were derived by multiplying
the facility’s ozone season heat input by
an average VOC emission rate.

Wisconsin tabulated the 2011 and
2017 emissions inventories for non-EGU
point sources using the emissions data
reported annually by each facility
operator to the Wisconsin air emissions
inventory (AEI). The AEI calculates
emissions for each individual emissions
unit or process line by multiplying fuel
or process throughput by the
appropriate emission factor that is
derived from mass balance analysis,
stack testing, continuous emissions
monitoring, engineering analysis, or
EPA’s Factor Information Retrieval
database. The emission calculations in
the AEI also account for any operating
control equipment.

For the area sources, emissions
inventory estimates were based on the
2011 NEI version 2, except for the
residential and commercial portable fuel
containers and Stage II refueling
categories as described below. Emission
calculation methodologies used in
developing 2011 nonpoint emissions
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inventory are available in the EPA’s
2011 NEI, version 2 Technical Support
Document.

For the 2017 attainment year, area
source emissions inventory estimates
were based on the data interpolation
between the 2016 base year and the
2023 projection year of EPA’s 2016
version 1 emissions modeling platform.
Methodologies used to develop 2016
and 2023 emissions modeling data are
available in the EPA’s National
Emissions Inventory Collaborative Wiki
v1 release page.

On-road mobile source emissions
were developed in conjunction with the
Southeastern Wisconsin Regional
Planning Commission (SEWRPC), the
Metropolitan Planning Organization for
the Kenosha portion. On-road mobile
sources are motorized mobile
equipment that are primarily used on
public roadways. Examples of on-road
mobile sources include cars, trucks,
buses and road motorcycles. Wisconsin
used the Motor Vehicle Emission
Simulator (MOVES), the EPA’s
recommended mobile source model, to
develop on-road emissions rates. The
version used was MOVES2014b.

The modeling inputs to MOVES
include detailed transportation data
(e.g., vehicle-miles of travel by vehicle
class, road class and hour of day, and
average speed distributions), which
were provided by SEWRPC.

The methodology for the 2011 and
2017 non-road emissions categories
were developed using the EPA’s
MOVES2014b model, using the same
summer day temperatures used for the
on-road modeling. The model was run
for Kenosha County for the months of
June, July and August. Summer day
emissions were calculated by dividing
the total emissions over these three
months by 92 (the number of days in the
three months). Emissions were then
allocated from the full county to the
eastern Kenosha County area based on
surrogates such as population, land area
and water area, depending on the
category.

For commercial marine, aircraft and
rail locomotive (MAR) categories, the
annual emissions estimates used for
Kenosha County are those in the EPA’s
2011 NEI version 2.

For the year 2017, the annual
emissions estimates used for Kenosha
County were obtained by linearly

interpolating between the 2016 and
2023 values in the EPA’s 2016
emissions modeling platform, version 1.

Summer day emissions for these MAR
categories were estimated by dividing
the annual emissions by 365. This same
value was used in the EPA’s 2011
version 6.3 emissions modeling
platform. The allocation of the full
county emissions to the eastern Kenosha
County area is based on surrogates, such
as population, land area and water area,
depending on the MAR category.

Emissions for Illinois and Indiana
were based on inventories developed by
those states in 2016 for an earlier round
of redesignation requests. For the
current document, 2011 and 2030
emissions are directly taken from these
earlier inventories, whereas 2017 and
2025 emissions were determined by
interpolation from these inventories.
The original inventories are in
Wisconsin’s 2016 redesignation request.

Using the inventories described
above, Wisconsin’s submittal
documents changes in VOC and NOx
emissions from 2011 to 2017 for the
Kenosha portion. Emissions data are
shown in Tables 2 and 3.

TABLE 2—EMISSIONS REDUCTION OF NOx EMISSIONS FOR THE ILLINOIS, INDIANA AND WISCONSIN PORTIONS OF THE
CHICAGO NONATTAINMENT AREA 2011-2017

[Tons/day]
2011 2017 .
Sector nonattainment attainment Erg‘d'ﬁif[?onns
year year
lllinois:
[ LU o1 o | SR 67.41 29.23 38.18
Non-EGU .. 52.57 47.59 4.98
N (=Y LSO 27.14 33.60 —6.46
(03 = T Y- o SRS 296.38 177.66 118.72
[N [oT g B o =T H SRRSO OPUTRRRORSRRROY 188.34 142.64 45.70
1] 2= 1 TSROSO OPRRSRROPRRRRNt 631.84 430.72 201.12
Indiana:
[ C LU oY o | SO OPRPRRORSTRNY 30.15 3.73 26.42
[N o7 =l PSR RY 66.46 55.42 11.04
9.69 8.06 1.63
24.70 12.85 11.85
12.69 6.73 5.96
11 ] = 1 PSSP 143.69 86.79 56.90
Wisconsin:
[ LU o1 o | SR 8.71 8.55 0.16
Non-EGU .. 0.11 0.13 —0.02
Area .......... 1.09 1.02 0.07
On-Road ... 5.35 2.81 2.54
Non-road ... 2.08 1.67 0.41
1] =1 SRRSO PRTSRROPRRRONE 17.35 14.19 3.17
Chicago-Naperville, IL-IN-WI 2008 ozone area:
lllinois 631.84 430.72 201.12
Indiana 143.69 86.79 56.90
Wisconsin 17.35 14.19 3.16
Total 792.88 531.70 261.18
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TABLE 3—EMISSIONS REDUCTION OF VOC EMISSIONS FOR THE ILLINOIS, INDIANA AND WISCONSIN PORTIONS OF THE
CHICAGO NONATTAINMENT AREA 2011-2017

[Tons/day]
Sector 2011 2017 Emissions
lllinois:
[ C LU oY o | PSRN 0.62 0.78 —-0.16
Non-EGU ... 47.63 44.53 3.10
Area ........... 210.04 226.69 —-16.65
On-Road . 91.04 81.49 9.54
[N\ o7 g o Y= T S SPRRSRRNY 169.58 80.564 89.02
1] 7= 1 USSR OPSRRROPRRRRNE 518.91 434.05 84.85
Indiana:
[ C LU oY o | OO OPSPRRORSTROY 0.63 0.20 0.43
[N o7 T =l RS 17.07 10.16 6.91
18.07 19.56 —1.49
9.58 6.07 3.51
14.19 4.06 10.13
LI 2= 1 TSROSO OPSSRRPPRRRRNE 59.54 40.05 19.49
Wisconsin:
EGU POINT ettt e et e e ettt e e et ee e sbeeeeesteeeeseeeeanbeeeeasseeeanees 0.38 0.32 0.06
Non-EGU ... 0.18 0.07 0.11
Area ........... 3.76 3.49 0.27
On-Road . 2.53 1.42 1.11
[N [ B o =T U UEPPSRPRY 1.13 0.74 0.39
1] 2= 1 SRRSO OPRSRROPRRRRNE 7.98 6.04 1.94
Chicago-Naperville, IL-IN-WI 2008 ozone area:
HIINOIS ettt ettt e et e e et e e e tb e e e e aeeeeeabeeeeabaeeeesseeesaseeaesseeeanseeeeanteeeaanaeeeanees 518.91 434.05 84.85
Indiana .... 59.54 40.05 19.49
Wisconsin 7.98 6.04 1.94
1] 7= SRRSO RRORSROORRRRRNE 586.43 480.14 106.29

As shown in Tables 2 and 3, NOx and
VOC emissions in the Kenosha portion
declined by 3.17 tons/day and 1.94
tons/day, respectively, between 2011
and 2017. NOx and VOC emissions
throughout the entire Chicago area
declined by 261.18 tons/day and 106.29
tons/day, respectively, between 2011
and 2017.

3. Meteorology.

Wisconsin included an analysis to
further support its demonstration that
the improvement in air quality between
the nonattainment year violations and
the attainment year is due to permanent
and enforceable emission reductions
and not unusually favorable
meteorology. Wisconsin analyzed the
maximum fourth-highest 8-hour ozone
values for May, June, July, August, and
September, for years 2000 to 2017.

First, the maximum 8-hour ozone
concentration at each monitor in the
Kenosha portion was compared to the
number of days where the maximum
temperature was greater than or equal to
80 °F. While there is a clear trend in
decreasing ozone concentrations at all
monitors, there is no such trend in the
temperature data.

Wisconsin also examined the
relationship between the average

summer temperature for each year of the
2000-2017 period and the fourth-
highest 8-hour ozone concentration.
Given the similarity of ozone
concentrations observed at each monitor
and the regional nature of ozone
formation, Wisconsin conducted this
analysis using the average fourth-
highest 8-hour ozone concentration
from all monitors in the Kenosha
portion. While there is some correlation
between average summer temperatures
and ozone concentrations, this
correlation does not exist over the study
period. The linear regression lines for
each data set demonstrate that the
average summer temperatures have
increased over the 2000 to 2017 period,
while average ozone concentrations
have decreased. Because the correlation
between temperature and ozone
formation is well established, these data
suggest that reductions in precursors are
responsible for the reductions in ozone
concentrations in the Kenosha portion,
and not unusually favorable summer
temperatures.

Finally, Wisconsin analyzed the
relationship between average
summertime relative humidity and
average fourth-highest 8-hour ozone
concentrations. The data did not show

a correlation between relative humidity
and ozone concentrations.

As discussed above, Wisconsin
identified numerous Federal rules that
resulted in the reduction of VOC and
NOx emissions from 2011 to 2017. In
addition, Wisconsin’s analyses of
meteorological variables associated with
ozone formation demonstrate that the
improvement in air quality in the
Kenosha portion between the year
violations occurred and the year
attainment was achieved is not due to
unusually favorable meteorology.
Therefore, EPA finds that Wisconsin has
shown that the air quality
improvements in the Chicago area are
due to permanent and enforceable
emissions reductions.

D. Does Wisconsin have a fully
approvable ozone maintenance plan for
the Kenosha portion?

As one of the criteria for redesignation
to attainment section 107(d)(3)(E)(iv) of
the CAA requires EPA to determine that
the area has a fully approved
maintenance plan pursuant to section
175A of the CAA. Section 175A of the
CAA sets forth the elements of a
maintenance plan for areas seeking
redesignation from nonattainment to
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attainment. Under section 175A, the
maintenance plan must demonstrate
continued attainment of the NAAQS for
at least 10 years after the Administrator
approves a redesignation to attainment.
Eight years after the redesignation, the
state must submit a revised maintenance
plan which demonstrates that
attainment of the NAAQS will continue
for an additional 10 years beyond the
initial 10-year maintenance period. To
address the possibility of future NAAQS
violations, the maintenance plan must
contain contingency measures, as EPA
deems necessary, to ensure prompt
correction of the future NAAQS
violation.

The Calcagni Memorandum provides
further guidance on the content of a
maintenance plan, explaining that a
maintenance plan should address five
elements: (1) An attainment emission
inventory; (2) a maintenance
demonstration; (3) a commitment for
continued air quality monitoring; (4) a
process for verification of continued
attainment; and (5) a contingency plan.
In conjunction with its request to
redesignate the Kenosha portion to
attainment for the 2008 ozone NAAQS,
Wisconsin submitted a SIP revision to
provide for maintenance of the 2008
ozone NAAQS through 2030, more than
10 years after the expected effective date
of the redesignation to attainment. As
discussed below, EPA proposes to find
that Wisconsin’s ozone maintenance
plan includes the necessary components
and to approve the maintenance plan as
a revision of the Wisconsin SIP.

1. Attainment inventory.

EPA is proposing to determine that
the Chicago area has attained the 2008
ozone NAAQS based on monitoring data
for the period of 2017-2019. Wisconsin
selected 2017 as the attainment

emissions inventory year to establish
attainment emission levels for VOC and
NOx. The attainment emissions
inventory identifies the levels of
emissions in the Kenosha portion that
are consistent to attainment of the 2008
ozone NAAQS. The derivation of the
attainment year emissions is discussed
above in section IV.C.2. of this proposed
rule. The attainment level emissions, by
source category, are summarized in
Tables 2 and 3 above.

2. Has the state documented
maintenance of the ozone standard in
the Kenosha portion?

Wisconsin has demonstrated
maintenance of the 2008 ozone NAAQS
through 2030 by ensuring that current
and future emissions of VOC and NOx
for the Kenosha portion remain at or
below attainment year emission levels.
A maintenance demonstration need not
be based on modeling. See Wall v. EPA,
265 F.3d 426 (6th Cir. 2001), Sierra Club
v. EPA, 375 F. 3d 537 (7th Cir. 2004).
See also 66 FR 53094, 53099-53100
(October 19, 2001), 68 FR 25413, 25430—
25432 (May 12, 2003).

Wisconsin is using emissions
inventories for the years 2025 and 2030
to demonstrate maintenance. 2030 is
more than 10 years after the expected
effective date of the redesignation to
attainment and 2025 was selected to
demonstrate that emissions are not
expected to spike in the interim
between the attainment year and the
final maintenance year. The emissions
inventories were developed as described
below.

Wisconsin estimated the future year
point source emissions by applying
growth factors to the 2017 attainment
year emissions inventory. Wisconsin'’s
2025 area source emissions were
estimated primarily by interpolating

between EPA’s 2023 and 2028 modeling
inventories, while 2030 area source
emissions were estimated by
extrapolating EPA’s 2023 and 2028
modeling inventories.

The methodology for the 2025 and
2030 projected non-road emissions
categories were developed using the
EPA’s MOVES2014b model, using the
same summer day temperatures used for
the on-road modeling. The model was
run for Kenosha County for the months
of June, July and August. Summer day
emissions were calculated by dividing
the total emissions over these three
months by 92 (the number of days in the
three months). Emissions were then
allocated from the full county to the
eastern Kenosha County area based on
surrogates such as population, land area
and water area, depending on the
category.

For all source categories except
commercial MAR, the MOVES2014b
model was run for Kenosha County at
summer day temperatures, assuming the
model’s default growth projections.

For the three MAR categories, the
2025 and 2030 emissions were
calculated by linearly interpolating or
extrapolating from the 2023 and 2028
values from EPA’s 2016 Emissions
Modeling Platform, Version 1. To avoid
underestimating 2030 emissions, if the
extrapolated emissions for 2030 were
less than those for 2028, the 2030
emissions were set equal to those for
2028.

On-road mobile source emissions
were developed in conjunction with the
SEWRPC and were calculated from
emission factors produced by EPA’s
MOVES2014a model and data extracted
from the region’s travel-demand model.

Projected emissions data are shown in
Tables 4 through 5 below.

TABLE 4—PROJECTED EMISSIONS OF NOx EMISSIONS FOR THE ILLINOIS, INDIANA, AND WISCONSIN PORTIONS OF THE
CHICAGO NONATTAINMENT AREA 2025 AND 2030

[Tons/day]
2017 2025 2030 Emissions
Sector attainment interim maintenance reduction
year year year 2017-2030
lllinois:
EGU POINt ..ot 29.23 49.56 60.75 —31.52
Non-EGU ... 47.59 47.68 48.54 —0.95
Area ........... 33.60 33.83 33.97 —-0.37
On-Road . 177.66 85.04 65.66 112.00
[N\ o7 o =T USSR 142.64 114.83 106.92 35.72
TOtAl e e e s e 430.72 330.94 315.84 114.88
Indiana:
=L C LU o o | SRR 3.73 0.34 0.34 3.39
Non-EGU ... 55.42 58.49 59.30 —3.88
F Y (=T RSP 8.06 713 6.68 1.38
(03 T (o= o SRS 12.85 8.53 6.62 6.23
[N [T B o =T SRRSO UPPTRSRONE 6.73 4.28 3.22 3.51
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TABLE 4—PROJECTED EMISSIONS OF NOx EMISSIONS FOR THE ILLINOIS, INDIANA, AND WISCONSIN PORTIONS OF THE
CHICAGO NONATTAINMENT AREA 2025 AND 2030—Continued

[Tons/day]
2017 2025 2030 Emissions
Sector attainment interim maintenance reduction
year year year 2017-2030
1] = 1SRN 86.79 78.77 76.16 10.63
Wisconsin:
[ C LU oY o | SRS 8.55 0 0 8.55
Non-EGU .. 0.13 0.16 0.16 —0.03
Y =Y LSRR 1.02 1.00 0.99 0.03
On-Road ... 2.81 1.47 1.14 1.67
Non-road ........ccccuvveeeen. 1.67 1.24 1.16 0.52
EGU EMISSION Credit .....c..eveeiiiiiiiiiiie et ee et ee e e eesnnes | eevreeeeeeseannnneees 7.22 7.22 7.22
I} - | O RU PRSP 14.19 3.87 3.44 10.75
Chicago-Naperville, IL-IN-WI 2008 ozone area:
lllinois 430.72 330.94 315.84 114.88
Indiana 86.79 78.77 76.16 10.63
Wisconsin 14.19 3.87 3.45 10.75
o] - | O PSPPI 531.70 413.58 395.45 136.26

TABLE 5—PROJECTED EMISSIONS OF VOC EMISSIONS FOR THE ILLINOIS, INDIANA, AND WISCONSIN PORTIONS OF THE
CHICAGO NONATTAINMENT AREA 2025 AND 2030

[Tons/day]
2017 2025 2030 Emissions
Sector attainment interim maintenance reduction
year year year 2017-2030
lllinois:
=L C LU o o | SRS 0.78 2.12 2.64 —1.86
Non-EGU .. 44.53 44.53 43.57 0.86
Y (Y- LSRNt 226.69 222.19 221.40 5.29
(0] = T Y- T [ 81.49 52.85 42.64 38.93
N[ o = T USSP 80.56 79.07 82.27 —-1.71
1] 7= 1 USROS 434.05 399.90 392.52 41.53
Indiana:
EGU Point .... 0.20 0.07 0.06 0.14
Non-EGU .. 10.16 11.70 11.57 —1.41
Area .......... 19.56 19.76 19.86 —-0.30
On-road ..... 6.07 4.91 3.77 2.30
N[ o =T SR UUPUSRE 4.06 3.58 3.38 0.68
1] 2= 1 USROS PRORN 40.05 40.02 38.64 1.41
Wisconsin:
EGU POINt ..ottt e eaaae e 0.32 0.00 0.00 0.32
Non-EGU .. 0.07 0.15 0.15 —0.08
F (=T RSP PRPP 3.49 3.48 3.50 —0.01
On-Road ... 1.42 0.95 0.73 0.69
Non-road 0.74 0.61 0.60 0.14
EGU EMISSION Credit .......oeeiceieeiiiieecciie e ciee e s see e ssveeessnee e snnneenes | eeeessseesessseeesnnnes 0.37 0.37 0.37
1] = 1SN 6.04 5.19 4.98 1.06
Chicago-Naperville, IL-IN-WI 2008 ozone area:
LT o =SSN 434.05 399.90 392.52 41.53
Indiana 40.05 40.02 38.64 1.41
WISCONSIN <.t e e e e e s e e e e e e e e e nnnneeeeeeeean 6.04 5.19 4.98 1.06
1 ] = 1SRN 480.14 445.11 436.14 44.00

In summary, Wisconsin’s
maintenance demonstration for the
Kenosha portion shows maintenance of
the 2008 ozone NAAQS by providing
emissions information to support the
demonstration that future emissions of
NOx and VOC will remain at or below

shown in Tables 4 and 5,

2017 emission levels when considering
both future source growth and
implementation of future controls. As

emissions in

the Kenosha portion are projected to
decrease by 10.74 tons/day and 1.06
tons/day, respectively, between 2017

and 2030. NOx and VOC emissions in
the entire Chicago area are projected to
decrease by 136.26 tons/day and 44.00
tons/day, respectively, between 2017

and 2030.

3. Continued air quality monitoring.
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Wisconsin has committed to continue
to operate the ozone monitors listed in
Table 1 above. Wisconsin has
committed to consult with EPA prior to
making changes to the existing
monitoring network should changes
become necessary in the future.
Wisconsin remains obligated to meet
monitoring requirements, to continue to
quality assure monitoring data in
accordance with 40 CFR part 58, and to
enter all data into the Air Quality
System (AQS) in accordance with
Federal guidelines.

4. Verification of continued
attainment.

Wisconsin has confirmed that it has
the legal authority to enforce and
implement the requirements of the
maintenance plan for the Kenosha
portion. This includes the authority to
adopt, implement, and enforce any
subsequent emission control measures
determined to be necessary to correct
future ozone attainment problems.

Verification of continued attainment
is accomplished through operation of
the ambient ozone monitoring network
and the periodic update of the area’s
emissions inventory. Wisconsin will
continue to operate the current ozone
monitors located in the Kenosha
portion. There are no plans to
discontinue operation, relocate, or
otherwise change the existing ozone
monitoring network other than through
revisions in the network approved by
the EPA.

In addition, to track future levels of
emissions, Wisconsin will continue to
develop and submit to EPA updated
emission inventories for all source
categories at least once every three
years, consistent with the requirements
of 40 CFR part 51, subpart A, and 40
CFR 51.122. The Consolidated
Emissions Reporting Rule (CERR) was
promulgated by EPA on June 10, 2002
(67 FR 39602). The CERR was replaced
by the Annual Emissions Reporting
Requirements on December 17, 2008 (73
FR 76539). The most recent triennial
inventory for Wisconsin was compiled
for 2014. Point source facilities covered
by Wisconsin’s emission statement rule,
Wisconsin Administrative Code NR 438,
will continue to submit VOC and NOx
emissions on an annual basis.

5. What is the contingency plan for
the Kenosha portion?

Section 175A of the CAA requires that
the state adopt a maintenance plan, as
a SIP revision, that includes such
contingency measures as EPA deems
necessary to ensure that the state will
promptly correct a violation of the
NAAQS that occurs after redesignation
of the area to attainment of the NAAQS.
The maintenance plan must identify:

The contingency measures to be
considered and, if needed for
maintenance, adopted and
implemented; a schedule and procedure
for adoption and implementation; and a
time limit for action by the state. The
state should also identify specific
indicators to be used to determine when
the contingency measures need to be
considered, adopted, and implemented.
The maintenance plan must include a
commitment that the state will
implement all measures with respect to
the control of the pollutant that were
contained in the SIP before
redesignation of the area to attainment
in accordance with section 175A(d) of
the CAA.

As required by section 175A of the
CAA, Wisconsin has adopted a
contingency plan for the Kenosha
portion to address possible future ozone
air quality violations. The contingency
plan adopted by Wisconsin has two
levels of response, a warning level
response and an action level response.

In Wisconsin’s plan, a warning level
response will be triggered when an
annual fourth highest monitored value
of 0.075 ppm or higher is monitored
within the maintenance area. A warning
level response will require Wisconsin to
conduct a study. The study would
include the two elements. The first
element would assess whether actual
emissions have deviated significantly
from the emissions projections
contained in this maintenance plan for
the Kenosha portion, along with an
evaluation of which sectors and states
are responsible for any emissions
increases. Second, Wisconsin would
investigate whether unusual
meteorological conditions during the
high ozone year led to the high
monitored ozone concentrations. The
study will evaluate whether the trend, if
any, is likely to continue and, if so, the
control measures necessary to reverse
the trend. The study will consider ease
and timing of implementation as well as
economic and social impacts and will
be completed no later than May 1st of
the next season. Implementation of
necessary controls in response to a
warning level response trigger will take
place no later than 18 months from the
completion of the study.

In Wisconsin’s plan, an action level
response would be triggered if a three-
year design value exceeds the level of
the 2008 ozone NAAQS (0.075 ppm).
When an action level response is
triggered, Wisconsin will determine
what additional control measures are
needed to ensure future attainment of
the 2008 ozone NAAQS. Control
measures selected will be adopted and
implemented within 18 months from

the close of the ozone season that

prompted the action level. Wisconsin

may also consider if significant new
regulations not currently included as
part of the maintenance provisions will
be implemented in a timely manner and
would thus constitute an adequate
contingency measure response.

Wisconsin included the following list
of potential contingency measures in its
maintenance plan. However, Wisconsin
is not limited to the measures on this
list:

1. Anti-idling control program for
mobile sources, targeting diesel
vehicles

2. Diesel exhaust retrofits

3. Traffic flow improvements

4. Park and ride facilities

5. Rideshare/carpool program

6. Expansion of the vehicle emissions
testing program

To qualify as a contingency measure,
emissions reductions from that measure
must not be factored into the emissions
projections used in the maintenance
plan. Wisconsin notes that because it is
not possible to determine what control
measures will be appropriate in the
future, the list is not comprehensive.

EPA has concluded that Wisconsin’s
maintenance plan adequately addresses

the five basic components of a

maintenance plan: Attainment

inventory, maintenance demonstration,
monitoring network, verification of

continued attainment, and a

contingency plan. In addition, as

required by section 175A(b) of the CAA,

Wisconsin has committed to submit to

EPA an updated ozone maintenance

plan eight years after redesignation of

the Kenosha portion to cover an
additional ten years beyond the initial
10-year maintenance period. Thus, EPA
finds that the maintenance plan SIP
revision submitted by Wisconsin for the

Kenosha portion meets the requirements

of section 175A of the CAA, and EPA

proposes to approve it as a revision to
the Wisconsin SIP.

V. Has the state adopted approvable
motor vehicle emission budgets?

A. Motor Vehicle Emission Budgets

Under section 176(c) of the CAA, new
transportation plans, programs or
projects that receive Federal funding or
support, such as the construction of new
highways, must “conform” to (i.e., be
consistent with) the SIP. Conformity to
the SIP means that transportation
activities will not cause new air quality
violations, worsen existing air quality
problems, or delay timely attainment of
the NAAQS or interim air quality
milestones. Regulations at 40 CFR part
93 set forth EPA policy, criteria, and
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procedures for demonstrating and
assuring conformity of transportation
activities to a SIP. Transportation
conformity is a requirement for
nonattainment and maintenance areas.
Maintenance areas are areas that were
previously nonattainment for a
particular NAAQS, but that have been
redesignated to attainment with an
approved maintenance plan for the
NAAQS.

Under the CAA, states are required to
submit, at various times, control strategy
SIPs for nonattainment areas and
maintenance plans for areas seeking
redesignations to attainment of the
ozone standard and maintenance areas.
See the SIP requirements for the 2008
ozone NAAQS in EPA’s December 6,
2018 implementation rule (83 FR
62998). These control strategy SIPs
(including reasonable further progress
plans and attainment plans) and
maintenance plans must include MVEBs
for criteria pollutants, including ozone
and their precursor pollutants (VOC and
NOx) to address pollution from on-road
transportation sources. The MVEBs are
the portion of the total allowable
emissions that are allocated to highway
and transit vehicle use that, together
with emissions from other sources in
the area, will provide for attainment or
maintenance. See 40 CFR 93.101.

Under 40 CFR part 93, a MVEB for an
area seeking a redesignation to
attainment must be established, at
minimum, for the last year of the
maintenance plan. A state may adopt
MVEBs for other years as well. The
MVEB serves as a ceiling on emissions
from an area’s planned transportation
system. The MVEB concept is further
explained in the preamble to the
November 24, 1993, Transportation
Conformity Rule (58 FR 62188). The
preamble also describes how to
establish the MVEB in the SIP and how
to revise the MVEB, if needed,
subsequent to initially establishing a
MVERB in the SIP.

As discussed earlier, Wisconsin’s
maintenance plan includes NOx and
VOC MVEBs for the Kenosha for 2030
and 2025, the last year of the
maintenance period and an interim
year. The MVEBs were developed as
part of an interagency consultation
process which includes Federal, state,
and local agencies. The MVEBs were
clearly identified and precisely
quantified. These MVEBs, when
considered together with all other
emissions sources, are consistent with
maintenance of the 2008 ozone NAAQS.

TABLE 8—MVEBS FOR THE KENOSHA
2008 OZONE MAINTENANCE PLAN

[Tons/day]
2025 2030
Pollutant MVEB MVEB
NOX woevrieeieeiecieeiee e 1.47 1.17
VOC ..o, 0.95 0.73

EPA finds adequate and is proposing
to approve the MVEBs for use to
determine transportation conformity in
the Kenosha portion of the Chicago area,
because EPA has determined that the
area can maintain attainment of the
2008 ozone NAAQS for the relevant
maintenance period with mobile source
emissions at the levels of the MVEBs.

B. What is a safety margin?

A “‘safety margin” is the difference
between the attainment level of
emissions (from all sources) and the
projected level of emissions (from all
sources) in the maintenance plan. As
noted in Tables 4 and 5 above, the
emissions in the Kenosha portion are
projected to have safety margins of
171.38 tons/day for NOx and 63.19 tons/
day for VOC in 2030 (the difference
between the attainment year, 2017,
emissions and the projected 2030
emissions for all sources in the Kenosha
portion. Similarly, there is a safety
margin of 31.63 tons/day for NOx and
14.54 tons/day for VOC in 2025. Even if
emissions exceeded projected levels by
the full amount of the safety margin, the
counties would still demonstrate
maintenance since emission levels
would equal those in the attainment
year.

Wisconsin is not allocating any of the
safety margin to the mobile source
sector. Wisconsin can request an
allocation to the MVEBs of the available
safety margins reflected in the
demonstration of maintenance in a
future SIP revision.

VI. VOC RACT in the Kenosha Portion

Sections 172(c)(1) and 182(b)(2) of the
CAA require states to implement RACT
in ozone nonattainment areas classified
as moderate (and higher). Specifically,
these areas are required to implement
RACT for all major VOC and NOx
emissions sources and for all sources
covered by a Control Techniques
Guideline (CTG). A CTG is a document
issued by EPA which establishes a
“presumptive norm” for RACT for a
specific VOC source category. States
must submit rules, or negative
declarations when no such sources exist
for CTG source categories.

EPA’s SIP Requirements Rule for the
2008 ozone NAAQS indicates that states

may meet RACT through the
establishment of new or more stringent
requirements that meet RACT control
levels, through a certification that
previously adopted RACT controls in
their SIPs approved by EPA for a prior
ozone NAAQS also represent adequate
RACT control levels for attainment of
the 2008 ozone NAAQS, or with a
combination of these two approaches. In
addition, a state may submit a negative
declaration in instances where there are
no CTG sources.

Wisconsin previously addressed
RACT requirements in the Kenosha
portion in developing attainment plans
for the 1979 and 1997 ozone standards.
Wisconsin has previously adopted
RACT rules for VOC emission sources in
the nonattainment areas under
Wisconsin Administrative Code NR 420.
Wisconsin has evaluated the previously
adopted regulations and determined
that these rules still satisfy RACT.
Wisconsin’s submittal describes the
VOC RACT program for the Kenosha
portion. The submittal provided a list of
the CTGs for which RACT requirements
have been codified in the Wisconsin
Administrative Code.

Wisconsin has not adopted VOC
RACT regulations for four CTGs:
Shipbuilding and ship repair, aerospace
manufacturing, fiberglass boat
manufacturing, and the oil and natural
gas industry. In addition, while
Wisconsin has adopted rules to cover
industrial adhesive use, metal and
plastic parts coatings, and automobile
and light-duty truck manufacturing, the
Wisconsin Administrative Code does
not reflect the most recently published
CTGs for these categories.

Wisconsin performed an applicability
analysis for these categories in the
Kenosha portion. Wisconsin’s analysis
took the following steps to make this
determination: First, Wisconsin relied
on the Wisconsin Air Emissions
Inventory to create a list of all the VOC
emitting facilities in the Kenosha
portion. Wisconsin searched the list for
facilities having the applicable CTG
Standard Industrial Classification (SIC)
codes. Second, Wisconsin searched the
Wisconsin Air Resource Program
database, which contains facility and
emissions information about all
Wisconsin companies that have
obtained an air pollution control permit
for sources located within the partial
county nonattainment area with the
applicable SIC codes. Third, Wisconsin
searched the membership directories
found on the applicable SIC code
organizations’ websites. Finally,
Wisconsin searched the ReferenceUSA
database for facilities located within the
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partial county nonattainment area with
the SIC codes listed above.

Wisconsin’s analysis determined that
there are no facilities for the following
CTGs in the Kenosha nonattainment
area: Shipbuilding and ship repair,
aerospace manufacturing, fiberglass boat
manufacturing, oil and natural gas
industry, miscellaneous industrial
adhesives, and automobile and light-
duty truck assembly coatings.
Wisconsin provided negative
declarations for these CTG categories.

For the remaining CTG category,
miscellaneous metal and plastic parts
coatings, Wisconsin’s analysis identified
three facilities in the Kenosha County
2008 ozone nonattainment area. For two
of the facilities, KKSP Precision
Machining LLC (Facility Identification
230198760) and IEA, Inc. (Facility
Identification 230167520), Wisconsin
determined that the emissions were well
below the CTG applicability threshold
of 15 1b VOC per day, or equivalently,

3 tons per year. The remaining facility,
Insinkerator (Facility Identification
230167630), was found to have CTG-
applicable emissions of 3.1 tons per year
in 2017, which is above the CTG
threshold. Insinkerator entered into an
Administrative Order (AM—-20-01) with
Wisconsin which establishes permanent
and enforceable emission limits, among
other requirements, on this facility,
which are consistent with the control
requirements and limits set forth in the
2008 Miscellaneous Metal and Plastic
Parts Coatings CTG. AM—20-01 was
submitted to EPA for incorporation into
the SIP on February 12, 2020.

Wisconsin has certified that the VOC
RACT rules previously adopted by the
state and approved into Wisconsin’s SIP
continue to meet VOC RACT
requirements for the Kenosha portion
under the 2008 ozone NAAQS.
Wisconsin has adequately documented
its analysis of sources in the area to
support its negative declarations for the
shipbuilding and ship repair, aerospace
manufacturing, fiberglass boat
manufacturing, oil and natural gas
industry, miscellaneous industrial
adhesives, and automobile and light-
duty truck assembly coatings categories.
Wisconsin’s analysis of sources in the
area and subsequent documentation of
potential applicability under the 2008
Miscellaneous Metal and Plastic Parts
Coatings CTG properly identified
Insinkerator as the only facility which
would be subject to the requirements of
this CTG. Finally, Wisconsin has
submitted for incorporation into the SIP
Administrative Order (AM-20-01),
which contains limits and associated
requirements for Insinkerator that are
consistent with those set forth in the

CTG. EPA finds Wisconsin’s VOC RACT
SIP submittals to be approvable as
meeting the moderate VOC RACT
requirements of section 182(b)(2) of the
CAA.

VII. Proposed Actions

EPA is proposing to determine that
the Chicago area is attaining the 2008
ozone NAAQS, based on quality-assured
and certified monitoring data for 2017—
2019. EPA is proposing to approve
Wisconsin’s January 21, 2020 and
February 12, 2020 VOC RACT
submittals as meeting the moderate SIP
requirements of section 182(b)(2) of the
CAA. EPA is proposing to determine
that upon final approval of Wisconsin’s
VOC RACT submittals, the Kenosha
portion will have met the requirements
for redesignation under section
107(d)(3)(E) of the CAA. EPA is thus
proposing to change the legal
designation of the Kenosha portion of
the Chicago-Naperville, IL-IN-WI area
from nonattainment to attainment for
the 2008 ozone NAAQS. EPA is also
proposing to approve, as a revision to
the Wisconsin SIP, the state’s
maintenance plan for the area. The
maintenance plan is designed to keep
the Kenosha portion in attainment of the
2008 ozone NAAQS through 2030.
Finally, EPA finds adequate and is
proposing to approve the newly-
established 2025 and 2030 MVEBs for
the Kenosha portion.

VIIL Incorporation by Reference

In this rule, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
Wisconsin Administrative Order AM—
20-01, effective January 9, 2020. EPA
has made, and will continue to make,
these documents generally available
through www.regulations.gov and at the
EPA Region 5 Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).

IX. Statutory and Executive Order
Reviews

Under the CAA, redesignation of an
area to attainment and the
accompanying approval of a
maintenance plan under section
107(d)(3)(E) are actions that affect the
status of a geographical area and do not
impose any additional regulatory
requirements on sources beyond those
imposed by state law. A redesignation to
attainment does not in and of itself
create any new requirements, but rather
results in the applicability of

requirements contained in the CAA for
areas that have been redesignated to
attainment. Moreover, the Administrator
is required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided they meet the criteria of the
CAA. Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
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Indian country, this rule does not have
tribal implications as specified by
Executive Order 13175 (65 FR 67249,
November 9, 2000), because
redesignation is an action that affects
the status of a geographical area and
does not impose any new regulatory
requirements on tribes, impact any
existing sources of air pollution on
tribal lands, nor impair the maintenance
of ozone national ambient air quality
standards in tribal lands.

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Oxides of nitrogen, Ozone, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: April 9, 2020.

Cheryl Newton,

Deputy Regional Administrator, Region 5.
[FR Doc. 2020-07924 Filed 4-16-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 320

[EPA-HQ-OLEM-2019-0086; FRL—10008—
23-OLEM]

RIN 2050-AH05

Financial Responsibility Requirements
Under CERCLA Section 108(b) for
Facilities in the Chemical
Manufacturing Industry; Extension of
Comment Period

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: The Environmental Protection
Agency (EPA) is extending the comment
period for the proposed rule entitled
“Financial Responsibility Requirements
under CERCLA Section 108(b) for
Classes of Facilities in the Chemical
Manufacturing Industry.” This proposal
was published on February 21, 2020,
and the public comment period was
scheduled to end on April 21, 2020.
However, a number of public interest
groups have requested additional time
to develop and submit comments on the
proposal. In response to the request for
additional time, EPA is extending the
comment period through May 6, 2020.

DATES: Comments must be received on
or before May 6, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
SFUND-2019-0086, at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit http://
www.epa.gov/dockets/commenting-epa-
dockets.

FOR FURTHER INFORMATION CONTACT: For
more information on this document,
contact Charlotte Mooney, U.S.
Environmental Protection Agency,
Office of Resource Conservation and
Recovery, Mail Code 5303P, 1200
Pennsylvania Ave. NW, Washington, DC
20460; telephone (703) 308-7025 or
(email) mooney.charlotte@epa.gov.

SUPPLEMENTARY INFORMATION: On
February 21, 2020, EPA published in the
Federal Register a proposal to not
impose financial responsibility
requirements for facilities in the
Chemical Manufacturing industry under
Section 108(b) of the Comprehensive
Environmental Response,
Compensation, and Liability Act
(CERCLA). Section 108(b) addresses the
promulgation of regulations that require
classes of facilities to establish and
maintain evidence of financial
responsibility consistent with the degree
and duration of risk associated with the
production, transportation, treatment,
storage, or disposal of hazardous
substances.

The comment period for the proposed
rule was scheduled to end on April 21,
2020. Since publication, EPA has
received a request from several public
interest groups to extend that comment
period to allow for additional time to
develop comments on the proposed rule

due to general disruptions associated
with the COVID-19 pandemic.

After considering this request for
additional time, EPA has decided to
extend the comment period until May 6,
2020.

List of Subjects in 40 CFR Part 320
Environmental protection, Financial
responsibility, Hazardous substances,
Chemicals.
Dated: April 10, 2020.
Peter Wright,

Assistant Administrator, Office of Land and
Emergency Management.

[FR Doc. 2020-07983 Filed 4-16—-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 721

[EPA-HQ-OPPT-2020-0138; FRL-10007—
50]

RIN 2070-AB27
Significant New Use Rules on Certain
Chemical Substances (20-4.B)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing significant
new use rules (SNURs) under the Toxic
Substances Control Act (TSCA) for
chemical substances which are the
subject of premanufacture notices
(PMNs). This action would require
persons to notify EPA at least 90
calendar days before commencing
manufacture (defined by statute to
include import) or processing of any of
these chemical substances for an
activity that is designated as a
significant new use by this proposed
rule. This action would further require
that persons not commence manufacture
or processing for the significant new use
until they have submitted a Significant
New Use Notice, and EPA has
conducted a review of the notice, made
an appropriate determination on the
notice under TSCA, and has taken any
risk management actions as are required
as a result of that determination.

DATES: Comments must be received on
or before May 18, 2020.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2020-0138, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be


http://www.regulations.gov
http://www.regulations.gov
http://www.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:mooney.charlotte@epa.gov
http://www.epa.gov/dockets/commenting-epa-dockets
http://www.epa.gov/dockets/commenting-epa-dockets

Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/Proposed Rules

21367

Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: Document Gontrol Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (202) 564-9232; email address:
moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or use the chemical substances
contained in this proposed rule. The
following list of North American
Industrial Classification System
(NAICS) codes is not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
document applies to them. Potentially
affected entities may include:

e Manufacturers or processors of one
or more subject chemical substances
(NAICS codes 325 and 324110), e.g.,
chemical manufacturing and petroleum
refineries.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import provisions
promulgated at 19 CFR 12.118 through
12.127 and 19 CFR 127.28. Chemical
importers must certify that the shipment
of the chemical substance complies with
all applicable rules and orders under
TSCA, which would include the SNUR
requirements should these proposed
rules be finalized. The EPA policy in
support of import certification appears

at 40 CFR part 707, subpart B. In
addition, pursuant to 40 CFR 721.20,
any persons who export or intend to
export a chemical substance that is the
subject of this proposed rule on or after
May 18, 2020 are subject to the export
notification provisions of TSCA section
12(b) (15 U.S.C. 2611(b)) and must
comply with the export notification
requirements in 40 CFR part 707,
subpart D.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit CBI

to EPA through regulations.gov or email.

Clearly mark the part or all of the
information that you claim to be CBI.
For CBI information in a disk or CD—
ROM that you mail to EPA, mark the
outside of the disk or CD-ROM as CBI
and then identify electronically within
the disk or CD-ROM the specific
information that is claimed as CBI. In
addition to one complete version of the
comment that includes information
claimed as CBI, a copy of the comment
that does not contain the information
claimed as CBI must be submitted for
inclusion in the public docket.
Information so marked will not be
disclosed except in accordance with
procedures set forth in 40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

II. Background
A. What action is the Agency taking?

EPA is proposing these SNURs under
TSCA section 5(a)(2) for chemical
substances which were the subjects of
PMNs P-18-59, P-18-60, and P-18—
381. These proposed SNURs would
require persons who intend to
manufacture or process any of these
chemical substances for an activity that
is designated as a significant new use to
notify EPA at least 90 days before
commencing that activity.

The record for the proposed SNURs
on these chemicals was established as
docket EPA-HQ-OPPT-2020-0138.
That record includes information
considered by the Agency in developing
these proposed SNURs.

B. What is the Agency’s authority for
taking this action?

TSCA section 5(a)(2) (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the four TSCA section 5(a)(2)

factors listed in Unit III. In the case of
a determination other than not likely to
present unreasonable risk, the
applicable review period must also
expire before manufacturing or
processing for the new use may
commence.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the rule, recordkeeping requirements,
exemptions to reporting requirements,
and applicability of the rule to uses
occurring before the effective date of the
rule. Provisions relating to user fees
appear at 40 CFR part 700. Pursuant to
40 CFR 721.1(c), persons subject to
these SNURs must comply with the
same SNUN requirements and EPA
regulatory procedures as submitters of
PMNs under TSCA section 5(a)(1)(A)
(15 U.S.C. 2604(a)(1)(A)). In particular,
these requirements include the
information submission requirements of
TSCA sections 5(b) and 5(d)(1) (15
U.S.C. 2604(b) and 2604(d)(1)), the
exemptions authorized by TSCA
sections 5(h)(1), 5(h)(2), 5(h)(3), and
5(h)(5) and the regulations at 40 CFR
part 720. Once EPA receives a SNUN,
EPA must either determine that the use
is not likely to present an unreasonable
risk of injury under the conditions of
use for the chemical substance or take
such regulatory action as is associated
with an alternative determination before
the manufacture or processing for the
significant new use can commence. If
EPA determines that the use is not
likely to present an unreasonable risk,
EPA is required under TSCA section
5(g) to make public, and submit for
publication in the Federal Register, a
statement of EPA’s findings.

III. Significant New Use Determination

TSCA section 5(a)(2) states that EPA’s
determination that a use of a chemical
substance is a significant new use must
be made after consideration of all
relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

¢ The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.
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In determining what would constitute
a significant new use for the chemical
substances that are the subject of these
SNURs, EPA considered relevant
information about the toxicity of the
chemical substances, and potential
human exposures and environmental
releases that may be associated with the
conditions of use of the substances, in
the context of the four bulleted TSCA
section 5(a)(2) factors listed in this unit.
During its review of these chemicals,
EPA identified certain conditions of use
that are not intended by the submitters,
but reasonably foreseen to occur. EPA is
proposing to designate those reasonably
foreseen conditions of use as significant
new uses.

IV. Substances Subject to This Proposed
Rule

EPA is proposing significant new use
and recordkeeping requirements for
chemical substances in 40 CFR part 721,
subpart E. In this unit, EPA provides the
following information for each chemical
substance:

e PMN number.

e Chemical name (generic name, if
the specific name is claimed as CBI).

e Chemical Abstracts Service (CAS)
Registry number (if assigned for non-
confidential chemical identities).

e Basis for the SNUR.

¢ Potentially Useful Information. This
is information identified by EPA that
would help characterize the potential
health and/or environmental effects of
the chemical substance in support of a
request by the PMN submitter to modify
the TSCA Order, or if a manufacturer or
processor is considering submitting a
SNUN for a significant new use
designated by the SNUR.

e CFR citation assigned in the
regulatory text section of these proposed
rules.

The regulatory text section of these
proposed rules specifies the activities
designated as significant new uses.
Certain new uses, including production
volume limits and other uses designated
in the proposed rules, may be claimed
as CBL

The chemical substances that are the
subject of these proposed SNURs are
undergoing premanufacture review. In
addition to those conditions of use
intended by the submitter, EPA has
identified certain other reasonably
foreseen conditions of use. EPA has
preliminarily determined that the
chemicals under their intended
conditions of use are not likely to
present an unreasonable risk. However,
EPA has not assessed risks associated
with the reasonably foreseen conditions
of use for these chemicals. EPA is
proposing to designate these reasonably

foreseen and other potential conditions
of use as significant new uses. As a
result, before those conditions of use
can occur, they must first go through a
separate, subsequent EPA review and
determination process associated with a
SNUN.

The substances subject to these
proposed rules are as follows:

PMN Number: P-18-59

Chemical name: Butanoic acid, 4-
(dimethylamino)-, ethyl ester.

CAS number: 22041-23-2.

Basis for action: The PMN states that
the use of the substance will be as an
intermediate. Based on the physical/
chemical properties of the PMN
substance and SAR analysis of test data
on analogous substances, EPA has
identified concerns for skin, eye, and
respiratory tract irritation; reproductive/
developmental toxicity; respiratory tract
effects; and systemic toxicity if the
chemical substance is used in ways
other than as intended by the PMN
submitter. Other conditions of use of the
PMN substance that EPA intends to
assess before they occur include the
following:

o Use other than as an intermediate.

¢ Use of the PMN substance without
a NIOSH-certified respirator with an
assigned protection factor of at least
1000.

The proposed SNUR would designate
as a “‘significant new use” these
conditions of use.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substance
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that workplace exposure
monitoring would help characterize the
potential health effects of the PMN
substance.

CFR citation: 40 CFR 721.11463.

PMN Number: P-18-60

Chemical name: 1-Butanaminium, 4-
amino-N-(2-hydroxy-3-sulfopropyl)-
N,N-dimethyl-4-oxo-, N-coco alkyl
derivs., inner salts.

CAS number: 2041102—83-2.

Basis for action: The PMN states that
the use of the substance will be as a
surfactant for liquid dish, liquid
laundry, and industrial hand wash.
Based on the physical/chemical
properties of the PMN substance and
SAR analysis of test data on the PMN
substance and analogous substances,
EPA has identified concerns for skin
irritation, eye irritation, reproductive
toxicity, specific target organ toxicity,

and aquatic toxicity if the chemical
substance is used in ways other than as
intended by the PMN submitter. Other
conditions of use of the PMN substance
that EPA intends to assess before they
occur include the following:

e Use other than as described in the
PMN.

e Manufacture or processing of the
substance in a manner that results in
inhalation exposure.

e Release of a manufacture,
processing or use stream containing the
PMN substance to water exceeding a
surface water concentration of 7.3 ppb.

The proposed SNUR would designate
as a “‘significant new use” these
conditions of use.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health and environmental effects of
the PMN substance if a manufacturer or
processor is considering submitting a
SNUN for a significant new use that
would be designated by this proposed
SNUR. EPA has determined that the
results of pulmonary effects and aquatic
toxicity testing would help characterize
the potential health and environmental
effects of the PMN substance.

CFR citation: 40 CFR 721.11464.

PMN Number: P-18-381

Chemical name: Indium Manganese
Yttrium Oxide.

CAS number: 1239902—45—4.

Basis for action: The PMN states that
the generic (non-confidential) use of the
substance will be used as a pigment in
exterior paints and plastics. Based on
the physical/chemical properties of the
PMN substance and SAR analysis of test
data on the PMN substance and
analogous substances, EPA has
identified concerns for lung effects and
neurotoxicity if the chemical substance
is used in ways other than as intended
by the PMN submitter. Other conditions
of use of the PMN substance that EPA
intends to assess before they occur
include the following:

e Use other than the confidential use
described in the PMN.

¢ Manufacture or processing in a
manner that results in inhalation
exposure.

¢ Use in a consumer product that is
spray applied.

The proposed SNUR would designate
as a “‘significant new use” these
conditions of use.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health and environmental effects of
the PMN substance if a manufacturer or
processor is considering submitting a
SNUN for a significant new use that
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would be designated by this proposed
SNUR. EPA has determined that the
results of pulmonary effects testing
would help characterize the potential
health effects of the PMN substance.
CFR citation: 40 CFR 721.11465.

V. Rationale and Objectives of the
Proposed Rule

A. Rationale

During review of the PMNs submitted
for the chemical substances that are the
subject of these proposed SNURs and as
further discussed in Unit IV, EPA
identified certain other reasonably
foreseen conditions of use, in addition
to those conditions of use intended by
the submitter. EPA has preliminarily
determined that these chemicals under
the intended conditions of use are not
likely to present an unreasonable risk.
However, EPA has not assessed risks
associated with the reasonably foreseen
conditions of use. EPA is proposing to
designate these reasonably foreseen and
other potential conditions of use as
significant new uses. As a result, before
those conditions of use can occur, they
must first go through a separate,
subsequent EPA review and
determination process associated with a
SNUN.

B. Objectives

EPA is proposing these SNURs
because the Agency wants:

e To have an opportunity to review
and evaluate data submitted in a SNUN
before the notice submitter begins
manufacturing or processing a listed
chemical substance for the described
significant new use.

¢ To be obligated to make a
determination under TSCA section
5(a)(3) regarding the use described in
the SNUN, under the conditions of use.
The Agency will either determine under
TSCA section 5(a)(3)(C) that the
significant new use is not likely to
present an unreasonable risk, including
an unreasonable risk to a potentially
exposed or susceptible subpopulation
identified as relevant by the
Administrator under the conditions of
use, or make a determination under
TSCA section 5(a)(3) (A) or (B) and take
the required regulatory action associated
with the determination, before
manufacture or processing for the
significant new use of the chemical
substance can occur.

e To be able to complete its review
and determination on each of the PMN
substances, while deferring analysis on
the significant new uses proposed in
these rules unless and until the Agency
receives a SNUN.

Issuance of a proposed SNUR for a
chemical substance does not signify that

the chemical substance is listed on the
TSCA Inventory. Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
internet at https://www.epa.gov/tsca-
inventory.

VI. Applicability of the Proposed Rules
to Uses Occurring Before the Effective
Date of the Final Rule

To establish a significant new use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this proposed rule were
undergoing premanufacture review at
the time of signature of this proposed
rule and were not on the TSCA
Inventory. In cases where EPA has not
received a notice of commencement
(NOC) and the chemical substance has
not been added to the TSCA Inventory,
no person may commence such
activities without first submitting a
PMN. Therefore, for the chemical
substances subject to these proposed
SNURs, EPA concludes that the
proposed significant new uses are not
ongoing.

EPA designates April 2, 2020 as the
cutoff date for determining whether the
new use is ongoing. The objective of
EPA’s approach is to ensure that a
person cannot defeat a SNUR by
initiating a significant new use before
the effective date of the final rule.

Persons who begin commercial
manufacture or processing of the
chemical substances for a significant
new use identified on or after that date
would have to cease any such activity
upon the effective date of the final rule.
To resume their activities, these persons
would have to first comply with all
applicable SNUR notification
requirements and EPA would have to
take action under TSCA section 5
allowing manufacture or processing to
proceed. In developing this proposed
rule, EPA has recognized that, given
EPA’s general practice of posting
proposed rules on its website a week or
more in advance of Federal Register
publication, this objective could be
thwarted even before Federal Register
publication of the proposed rule.

VII. Development and Submission of
Information

EPA recognizes that TSCA section 5
does not require development of any
particular new information (e.g.,
generating test data) before submission
of a SNUN. There is an exception: If a
person is required to submit information
for a chemical substance pursuant to a
rule, Order or consent agreement under
TSCA section 4 (15 U.S.C. 2603), then
TSCA section 5(b)(1)(A) (15 U.S.C.
2604(b)(1)(A)) requires such information

to be submitted to EPA at the time of
submission of the SNUN.

In the absence of a rule, Order, or
consent agreement under TSCA section
4 covering the chemical substance,
persons are required only to submit
information in their possession or
control and to describe any other
information known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.
Unit IV. lists potentially useful
information for all SNURs listed here.
Descriptions are provided for
informational purposes. The potentially
useful information identified in Unit IV.
will be useful to EPA’s evaluation in the
event that someone submits a SNUN for
the significant new use. Companies who
are considering submitting a SNUN are
encouraged, but not required, to develop
the information on the substance, which
may assist with EPA’s analysis of the
SNUN.

EPA strongly encourages persons,
before performing any testing, to consult
with the Agency pertaining to protocol
selection. Furthermore, pursuant to
TSCA section 4(h), which pertains to
reduction of testing in vertebrate
animals, EPA encourages consultation
with the Agency on the use of
alternative test methods and strategies
(also called New Approach
Methodologies, or NAMs), if available,
to generate the recommended test data.
EPA encourages dialog with Agency
representatives to help determine how
best the submitter can meet both the
data needs and the objective of TSCA
section 4(h).

The potentially useful information
described in Unit IV. may not be the
only means of providing information to
evaluate the chemical substance
associated with the significant new
uses. However, submitting a SNUN
without any test data may increase the
likelihood that EPA will take action
under TSCA section 5(e) or 5(f). EPA
recommends that potential SNUN
submitters contact EPA early enough so
that they will be able to conduct the
appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on the following:

¢ Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

VIII. SNUN Submissions

According to 40 CFR 721.1(c), persons
submitting a SNUN must comply with
the same notification requirements and
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EPA regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in 40
CFR 720.50. SNUNs must be submitted
on EPA Form No. 7710-25, generated
using e-PMN software, and submitted to
the Agency in accordance with the
procedures set forth in 40 CFR 720.40
and 721.25. E-PMN software is
available electronically at https://
www.epa.gov/reviewing-new-chemicals-
under-toxic-substances-control-act-tsca.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers and processors
of the chemical substances subject to
this proposed rule. EPA’s complete
economic analysis is available in the
docket under docket ID number EPA-
HQ-OPPT-2020-0138.

X. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulations
and Regulatory Review

This proposed rule would establish
SNURs for 3 new chemical substances
that were the subject of PMNs. The
Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Order 12866 (58 FR 51735, October 4,
1993) and 13563 (76 FR 3821, January
21, 2011).

B. Paperwork Reduction Act (PRA)

According to the PRA, 44 U.S.C. 3501
et seq., an Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under PRA,
unless it has been approved by OMB
and displays a currently valid OMB
control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable.

The information collection
requirements related to this action have
already been approved by OMB
pursuant to PRA under OMB control
number 2070-0012 (EPA ICR No. 574).
This action does not impose any burden
requiring additional OMB approval. If
an entity were to submit a SNUN to the
Agency, the annual burden is estimated

to average between 30 and 170 hours
per response. This burden estimate
includes the time needed to review
instructions, search existing data
sources, gather and maintain the data
needed, and complete, review, and
submit the required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Regulatory
Support Division, Office of Mission
Support (2822T), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.
Please remember to include the OMB
control number in any correspondence,
but do not submit any completed forms
to this address.

C. Regulatory Flexibility Act (RFA)

Pursuant to section 605(b) of the RFA,
5 U.S.C. 601 et seq., the Agency hereby
certifies that promulgation of this
proposed SNUR would not have a
significant adverse economic impact on
a substantial number of small entities.
The requirement to submit a SNUN
applies to any person (including small
or large entities) who intends to engage
in any activity described in the final
rule as a ““significant new use.” Because
these uses are “new,” based on all
information currently available to EPA,
it appears that no small or large entities
presently engage in such activities. A
SNUR requires that any person who
intends to engage in such activity in the
future must first notify EPA by
submitting a SNUN. Although some
small entities may decide to pursue a
significant new use in the future, EPA
cannot presently determine how many,
if any, there may be. However, EPA’s
experience to date is that, in response to
the promulgation of SNURSs covering
over 1,000 chemicals, the Agency
receives only a small number of notices
per year. For example, the number of
SNUNSs received was seven in Federal
fiscal year (FY) 2013, 13 in FY2014, six
in FY2015, 12 in FY2016, 13 in FY2017,
and 11 in FY2018, only a fraction of
these were from small businesses. In
addition, the Agency currently offers
relief to qualifying small businesses by
reducing the SNUN submission fee from
$16,000 to $2,800. This lower fee
reduces the total reporting and
recordkeeping of cost of submitting a
SNUN to about $10,116 for qualifying
small firms. Therefore, the potential
economic impacts of complying with
this proposed SNUR are not expected to
be significant or adversely impact a
substantial number of small entities. In
a SNUR that published in the Federal

Register of June 2, 1997 (62 FR 29684)
(FRL-5597-1), the Agency presented its
general determination that final SNURs
are not expected to have a significant
economic impact on a substantial
number of small entities, which was
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

D. Unfunded Mandates Reform Act
(UMRA)

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
proposed rule. As such, EPA has
determined that this proposed rule does
not impose any enforceable duty,
contain any unfunded mandate, or
otherwise have any effect on small
governments subject to the requirements
of UMRA sections 202, 203, 204, or 205
(2 U.S.C. 1531-1538 et seq.).

E. Executive Order 13132: Federalism

This action would not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This proposed rule would not have
Tribal implications because it is not
expected to have substantial direct
effects on Indian Tribes. This proposed
rule would not significantly nor
uniquely affect the communities of
Indian Tribal governments, nor does it
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of Executive Order 13175
(65 FR 67249, November 9, 2000), do
not apply to this proposed rule.

G. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

This action is not subject to Executive
Order 13045 (62 FR 19885, April 23,
1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.
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H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001), because this action is not
expected to affect energy supply,
distribution, or use and because this
action is not a significant regulatory
action under Executive Order 12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

In addition, since this action does not
involve any technical standards,
NTTAA section 12(d), 15 U.S.C. 272
note, does not apply to this action.

J. Executive Order 12898: Federal
Actions to Address Environmental
Justice in Minority Populations and
Low-Income Populations

This action does not entail special
considerations of environmental justice
related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

List of Subjects
40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: March 31, 2020.
Tala Henry,

Deputy Director, Office of Pollution
Prevention and Toxics.

Therefore, it is proposed that 40 CFR
part 721 is amended as follows:

PART 721—[AMENDED]

m 1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, and
2625(c).

m 2. Add §§721.11463 through
721.11465 to subpart E to read as
follows:

Subpart E—Significant New Uses for
Specific Chemical Substances
* * * * *

Sec.

721.11463 Butanoic acid, 4-
(dimethylamino)-, ethyl ester.

721.11464 1-Butanaminium, 4-amino-N-(2-
hydroxy-3-sulfopropyl)-N,N-dimethyl-4-
oxo-, N-coco alkyl derivs., inner salts.

721.11465 Indium manganese yttrium
oxide.

* * * * *

§721.11463 Butanoic acid, 4-
(dimethylamino)-, ethyl ester.

(a) Chemical substance and
significant new uses subject to reporting.

(1) The chemical substance identified as
butanoic acid, 4-(dimethylamino)-, ethyl
ester (PMN P-18-59; CAS No. 22041—
23-2) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4), when determining which
persons are reasonably likely to be
exposed as required for § 721.63(a)(4),
engineering control measures (e.g.,
enclosure or confinement of the
operation, general and local ventilation)
or administrative control measures (e.g.,
workplace policies and procedures)
shall be considered and implemented to
prevent exposure, where feasible,
(5)(respirators must provide a National
Institute for Occupational Safety and
Health (NIOSH) assigned protection
factor of at least 1,000, (a)(6)(v),
(b)(concentration set at 1.0%), and (c).

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(g).

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (d) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11464 1-Butanaminium, 4-amino-N-
(2-hydroxy-3-sulfopropyl)-N,N-dimethyl-4-
oxo-, N-coco alkyl derivs., inner salts.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
1-butanaminium, 4-amino-N-(2-
hydroxy-3-sulfopropyl)-N,N-dimethyl-4-
oxo-, N-coco alkyl derivs., inner salts.
(PMN P-18-60, CAS No. 2041102-83-2)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(1) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to manufacture or process the
substance in a manner that results in
inhalation exposure.

(ii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=7.3.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (i), and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(i) of this section.

§721.11465
Oxide.

Indium Manganese Yttrium

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
indium manganese yttrium oxide (PMN
P-18-381; CAS No. 1239902—-45-4) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(j). It is a significant
new use to manufacture or process the
substance in a manner that results in
inhalation exposure. It is a significant
new use to use the substance in a
consumer product that is spray applied.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(i) of this section.

[FR Doc. 2020-08075 Filed 4—-16-20; 8:45 am]
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 660
[Docket No. 200410-0109]
RIN 0648-BJ53

Magnuson-Stevens Act Provisions;
Fisheries Off West Coast States;
Pacific Coast Groundfish Fishery; 2020
Harvest Specifications for Pacific
Whiting, Cowcod and Shortbelly
Rockfish and 2020 Pacific Whiting
Tribal Allocation

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: This proposed rule would
establish 2020 harvest specifications
and management measures for Pacific
whiting, shortbelly rockfish and cowcod
taken in the U.S. exclusive economic
zone off the coasts of Washington,
Oregon and California consistent with
the Magnuson-Stevens Fishery
Conservation and Management Act, the
Pacific Whiting Act of 2006, and other
applicable laws. This rule proposes
2020 harvest specifications for Pacific
whiting including the U.S. and
coastwide Total Allowable Catch (TAC),
the 2020 tribal allocation for the Pacific
whiting fishery, allocations for three
commercial whiting sectors, and set-
asides for Pacific whiting research and
incidental mortality in other fisheries.
The proposed rule would also adjust the
2020 harvest specifications for
shortbelly rockfish and cowcod. The
proposed measures are intended to help
prevent overfishing, achieve optimum
yield, and ensure that management
measures are based on the best scientific
information available.

DATES: Comments on this proposed rule
must be received no later than May 4,
2020.

ADDRESSES: You may submit comments
on this document, identified by NOAA-
NMFS-2020-0027 by any of the
following methods:

e Electronic Submission: Submit all
electronic public comments via the
Federal eRulemaking Portal. Go to
www.regulations.gov/#!docketDetail;
D=NOAA-NMFS-2020-0027 click the
“Comment Now!” icon, complete the
required fields, and enter or attach your
comments.

e Mail: Barry Thom, c/o Stacey
Miller, Sustainable Fisheries Division,

West Coast Region, NMFS, 1201 NE
Lloyd Blvd. Suite 1100, Portland, OR
97232.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Electronic Access

This proposed rule is accessible via
the internet at the Office of the Federal
Register website at https://
www.federalregister.gov. Background
information and documents including
an integrated analysis for this action
(Analysis), which addresses the
statutory requirements of the Magnuson
Stevens Fishery Conservation and
Management Act (Magnuson-Stevens
Act), the National Environmental Policy
Act, Presidential Executive Order
12866, and the Regulatory Flexibility
Act are available at the NMFS website
at https://www.fisheries.noaa.gov/
action/2020-harvest-specifications-
pacific-whiting-cowcod-and-shortbelly-
rockfish-and-2020-pacific and at the
Pacific Fishery Management Council’s
website at http://www.pcouncil.org/.

FOR FURTHER INFORMATION CONTACT:
Stacey Miller, phone: 503-231-6290,
and email: Stacey.Miller@noaa.gov.

SUPPLEMENTARY INFORMATION:
Background

This proposed rule includes actions
for the Pacific whiting tribal and non-
tribal fisheries, shortbelly rockfish and
cowcod. These actions are combined
into one proposed rule because they all
relate to establishing catch limits and
management measures for Pacific Coast
groundfish stocks in 2020. This rule
proposes determining the 2020 Pacific
whiting coastwide TAC, and
establishing the Pacific whiting U.S.
TAC based on the coastwide TAC, tribal
allocation, allocations for three
commercial whiting sectors, and set-
asides for research and incidental
mortality of Pacific whiting as
recommended by the Pacific Fishery
Management Council (Council);
increasing the 2020 annual catch limit
(ACL) for shortbelly rockfish; and

eliminating the 2020 annual catch target
(ACT) and reducing the research set-
aside for cowcod. The allocations for
Pacific whiting would be effective until
December 31, 2020. The adjusted catch
limits for cowcod and shortbelly would
supersede those put in place for 2020
through the 2019-2020 Pacific Coast
Groundfish Biennial Harvest
Specifications and Management
Measures (83 FR 63970, December 12,
2018), and are being analyzed as part of
the 2021-2022 Pacific Coast Groundfish
Biennial Harvest Specifications and
Management Measures, which are
anticipated to be effective on January 1,
2021.

Pacific Whiting

Background on the Pacific Whiting
Agreement

The transboundary stock of Pacific
whiting is managed through the
Agreement Between the Government of
the United States of America and the
Government of Canada on Pacific Hake/
Whiting of 2003, Nov. 21, 2003, T.I.A.S.
08—625 (Agreement). The Agreement
establishes bilateral bodies to
implement its terms, including: The
Joint Management Committee (JMC),
which recommends the TAC for Pacific
whiting; the Joint Technical Committee
(JTC), which conducts the Pacific
whiting stock assessment; the Scientific
Review Group (SRG), which reviews the
stock assessment; and the Advisory
Panel (AP), which provides stakeholder
input to the JMC.

The Agreement establishes a default
harvest policy of F-40 percent, which
means a fishing mortality rate that
would reduce the spawning biomass,
calculated on a per recruit basis, to 40
percent of what it would have been in
absence of fishing mortality. The U.S.
and Canada may choose a different
fishing mortality rate if they determine
that scientific evidence demonstrates
that a different rate is necessary to
sustain the offshore Pacific whiting
resource. The Agreement also explicitly
allocates 73.88 percent of the Pacific
whiting TAC to the U.S. and 26.12
percent of the TAC to Canada.

Based on the advice from the Treaty’s
JTC, SRG, and AP, the Treaty specifies
that the JMC shall recommend to the
parties an overall Pacific whiting TAC
by March 25th of each year. In years
when the JMC does make a TAC
recommendation to the parties, NMFS
(under the delegation of authority from
the Secretary of Commerce) approves
the U.S. TAC with concurrence from the
Department of State. The U.S. TAC is
allocated into tribal and non-tribal
sectors.


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0027
https://www.federalregister.gov
https://www.federalregister.gov
http://www.pcouncil.org/
mailto:Stacey.Miller@noaa.gov
http://www.regulations.gov
https://www.fisheries.noaa.gov/action/2020-harvest-specifications-pacific-whiting-cowcod-and-shortbelly-rockfish-and-2020-pacific
https://www.fisheries.noaa.gov/action/2020-harvest-specifications-pacific-whiting-cowcod-and-shortbelly-rockfish-and-2020-pacific
https://www.fisheries.noaa.gov/action/2020-harvest-specifications-pacific-whiting-cowcod-and-shortbelly-rockfish-and-2020-pacific
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0027
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The 2020 JMC negotiations were held
from March 11-13, 2020, via the
internet, but did not result in a bilateral
agreement on the coastwide TAC. Based
on the most current information, the
stock assessment estimates a TAC of
666,458 metric tons (mt) based on the
default harvest policy. The final
Canadian proposal was 390,000 mt and
the final U.S. proposal was 555,000 mt
for the adjusted coastwide TAC. The
Agreement does not specify a procedure
for when the JMC does not agree on a
coastwide TAC. However, the 2006
Pacific Whiting Act (16 U.S.C. 7006(c))
identifies procedures for when the JMC
does not recommend a final TAC. The
Act states that NMFS (as delegated by
the Secretary of Commerce) should
establish the Pacific whiting TAC,
taking into account recommendations
from the JMC, JTC, SRG, AP, and
Council. The Act requires NMFS to base
the TAC decision on the best scientific
information available, and use the
default harvest rate unless scientific
information indicates a different rate is
necessary to sustain the Pacific whiting
resource. The Act also requires NMFS to
establish the U.S. share of the TAC
based on the U.S./Canada percentage
split and adjustments specified in the
Agreement.

2020 Pacific Whiting Stock Assessment
and Scientific Review

The JTC completed a stock assessment
for Pacific whiting in February 2020
(available at https://
www.fisheries.noaa.gov/resource/
document/2020-pacific-hake-whiting-
stock-assessment). The assessment
presents a model that uses an acoustic
survey biomass index, catches of the
transboundary Pacific whiting stock,
and age compositions to estimate the
biomass of the current stock. The most
recent survey, conducted collaboratively
between the Canadian Department of
Fisheries and Oceans and NMFS, was
completed in 2019. Age-composition
data from the acoustics survey and
fishery catch provide information to
estimate relative year class strength.
Pacific whiting displays high
recruitment variability relative to other
west coast groundfish stocks, and
typically an occasional large year-class
supports much of the fishery. The
Pacific whiting stock is currently
supported by multiple above average
cohorts simultaneously, including the
2010, 2014, 2016, and 2017 year classes,
which is highly unusual. The current
assessment estimates the 2010 year class
as the second highest recruitment in the
assessment time series. The 2014 and
2016 year classes are estimated to be
above average in strength and the 2017

year is about average, however there is
high uncertainty around the strength of
these later year classes. The assessment
estimates small year classes in 2011,
2013, 2015, and 2018, and there is no
information in the data to estimate the
sizes of the 2019 and 2020 year classes.

The Pacific whiting relative spawning
stock is estimated to be 1.196 million
mt, or 65 percent of unfished levels at
the start of 2020. The estimated biomass
has declined since 2017, during a time
of record catches and as the very large
2010 year class ages and mortality
surpasses increased production.
Projections show that even in the
absence of fishing, the stock is expected
to decline from 65 percent to 62 percent
of unfished biomass.

The stock is considered healthy, and
the joint probability that the relative
spawning stock biomass is both below
40 percent of unfished level and that
fishing mortality is above the relative
fishing intensity of the Agreement’s F—
40 percent default harvest rate is
estimated to be 4.3 percent.

2020 Pacific Whiting TAC Evaluation
and Recommendation

NMEFS considered information and
recommendations from the Treaty’s
JMC, JTG, SRG, AP, and the Council.
The stock assessment from the JTC and
the SRG peer review are the best
scientific information available for
determining the coastwide Pacific
whiting TAC. NMFS heard testimony
from the AP and JMC at the March 2020
meeting. The Council discussed Pacific
whiting during its April 2020 meeting
and did not make any specific
recommendations regarding the 2020
Pacific whiting TAC.

NMEFS initially considered setting the
TAC resulting from the default harvest
rate (666,458 mt) and all of the potential
adjusted coastwide TACs discussed
during the AP and JMC March 2020
meeting. This includes the U.S. initial
(597,500 mt) and final positions
(555,000 mt), and the Canadian initial
(300,000 mt) and final positions
(390,000 mt). However, because
Canada’s proposed TACs are well below
the TACs that support a sustainable
whiting resource according to the stock
assessment and would have negative
economic impact on the U.S. fleet with
little economic impact on Canada’s
fleet, we excluded them from further
consideration.

NMEFS therefore evaluated coastwide
TACs ranging from 555,000 mt to
666,458 mt in developing our proposed
coastwide TAC of 575,000 mt. The stock
assessment supports that most of the
TACs within this range would provide
adequate opportunity for both Canadian

and U.S. fleets, while sustainably
managing the Pacific whiting resource.

Biological Impacts of Potential Whiting
TAC Levels

The Act directs NMFS to use the
default harvest rate set out in the
Agreement unless NMFS determines
that a different rate is necessary to
sustain the offshore whiting resource.
The Agreement specifies a default
harvest rate of “F—40 percent”” which is
the fishing mortality rate that would
reduce the relative spawning stock
biomass, calculated on a per recruit
basis (a measure of stock reproductive
potential) to 40 percent of what it would
have been in the absence of fishing
mortality. Although there is not a
default biomass level, the JMC, since
implementation of the Agreement, has
focused on choosing a TAC designed to
prevent the relative spawning stock
biomass from falling below 40 percent
of what it would have been in the
absence of fishing mortality, often called
B40. NMFS will follow the same
practice of choosing a TAC designed to
prevent the relative spawning stock
biomass from falling below this biomass
level.

To determine the impact of a specific
TAC on relative spawning stock
biomass, we applied an estimate of the
Pacific whiting fleet’s utilization rate,
the proportion of the TAC removed
through fishing effort, to the range of
TACs we considered. Over the last ten
years, neither the U.S. nor the Canadian
fleets have ever caught the entire TAC.
The 10-year (2010-2019) average
utilization rate is 71.3 percent of the
coastwide TAC. The five-year average
utilization rate from 2010-2014 is
higher (78.1 percent) than the ten-year
average, while the 5-year average
utilization rate from 2015-2019 is lower
(64.5 percent). These averages provide a
realistic range for projecting the
utilization rates in 2020 and 2021.

The stock assessment indicates that
applying any of the estimated average
utilization rates to the range of
coastwide TACs we considered results
in relative spawning stock biomass
levels above B40 percent after one
fishing year (49-53 percent relative
spawning stock biomass). When
applying these coastwide TACs for 2
years, a TAC of 666,458 mt with the
higher utilization rates at 71 percent or
higher results in relative spawning stock
biomass levels below B40 percent (37
and 39 percent). Using the same
approach, a coastwide TAC of 597,500
mt and the highest utilization rate
(78.08 percent) would also result in the
relative spawning stock biomass level to
fall below B40 percent by the beginning


https://www.fisheries.noaa.gov/resource/document/2020-pacific-hake-whiting-stock-assessment
https://www.fisheries.noaa.gov/resource/document/2020-pacific-hake-whiting-stock-assessment
https://www.fisheries.noaa.gov/resource/document/2020-pacific-hake-whiting-stock-assessment
https://www.fisheries.noaa.gov/resource/document/2020-pacific-hake-whiting-stock-assessment

21374

Federal Register/Vol. 85, No. 75/Friday, April 17, 2020/Proposed Rules

of 2022. Although the Pacific whiting
TAC is set annually and could be
adjusted after the 2021 stock
assessment, the fact that these
projections result in spawning biomass
levels below B40 percent after 2 years
suggests that a TAC at the default
harvest level and last year’s TAC
(597,500 mt) may risk the sustainable
management of the Pacific whiting
resource.

Using the same approach as described
above, TACs of 575,000 mt and 555,000
mt combined with the highest
utilization rate being considered, result
in a projected harvest of 448,960 mt and
433,344 mt, respectively. The stock
assessment indicates that these levels of
harvest in 2020 would result in an
estimated relative spawning stock
biomass of 51 percent at the beginning
of 2021, which is well above the B40
percent level, and an estimated relative
spawning stock biomass of 40—41
percent at the beginning of 2022.

Overall, the stock assessment
indicates that the relative spawning
stock biomass of Pacific whiting has a
high probability of being lower at the
beginning of 2021 than 2020, ranging
from an 81 percent probability with no
harvest to a 97 percent probability at the
default harvest rate. Although a decline
is probable even in the absence of
fishing pressure, the decline is relatively
modest and does not threaten the
sustainability of the resource. At the
actual harvest rates under consideration
the stock assessment indicates there is
less than 33 percent chance of relative
spawning stock biomass falling below
B40 percent in 1 year, a less than 10
percent probability of falling below B25
percent, and essentially no chance of
falling below B10 percent after 1 year.

Continuing these harvest levels into a
second year does have an increased
chance of relative spawning stock
biomass falling below B40 percent. Two
years of actual harvests above
approximately 460,000 mt result in a
greater than 50 percent probability of
falling below B40 percent, a 20 percent
probability of falling below B25 percent,
and a 4 percent probability of falling
below B10 percent. The best scientific
information available indicates that
reduction from last year’s coastwide
TAC (597,500 mt), and deviation from
the Act’s default harvest rate, would
support the long-term sustainability of
the stock.

Economic Impacts of Potential Pacific
Whiting TAC Levels

The Pacific whiting fishery is the
highest volume fishery on the West
Coast of the United States, providing
hundreds of jobs. In 2019, total revenue

was estimated to be $29 million in the
non-tribal shoreside sector and $35
million in the at-sea whiting sector. The
total non-tribal ex-vessel revenue in
2019 is estimated to have been about
$64 million. This is higher than the
2015-2019 inflation-adjusted average of
approximately $54 million. Maintaining
access to the Pacific whiting resource is
important for both direct fishery
participants and West Coast fishing
communities.

The starting and ending proposals
from Canada, 300,000 mt and 390,000
mt, represent a 49 percent and 35
percent reduction from the 2019 TAC,
respectively. Reductions of this
magnitude would have negative
economic impact on U.S. coastal
communities. Canada’s proposed TACs
reflect their concern with the declining
Pacific whiting biomass as the 2010 year
class ages, as well as uncertainty of the
recent recruitment strength since the
stock assessment is not able to predict
cohort strength until they are detected
by the acoustic survey and fishery.
However, the stock assessment indicates
that the higher TACs proposed by the
U.S. continue to provide a sustainable
Pacific whiting resource and result in
the relative spawning stock biomass
levels above B40 percent after 1 year,
and at or above B40 percent after 2 years
of fishing. Because of these factors,
NMFS has preliminarily determined
that a large reduction is not appropriate
but supports a measured reduction from
last year’s TAC.

2020 Pacific Whiting Adjusted TAC
Recommendation

The Act requires NMFS to make the
necessary adjustments to the TAC
specified in the Agreement (Paragraph 5
of Article II). The Agreement (Paragraph
5 of Article II) requires adjustments to
the coastwide TAC to account for
overages if either U.S. or Canadian catch
in the previous year exceeded its
individual TAC, or carryovers, if U.S. or
Canadian catch was less than its
individual TAC in the previous year.
Both the U.S. and Canada harvested less
than their individual TACs in 2019, and
therefore carryover is applied to the
2020 individual TAGs.

Taking into account the percentage
shares for each country (26.12 percent
for Canada and 73.88 percent for the
U.S.) and the adjustments for uncaught
fish, as required by the Act, we
recommend a final adjusted coastwide
TAC of 575,000 mt, with a final adjusted
TAC for Canada of 150,190 mt (129,822
mt + 20,367 mt carryover adjustment),
and a final adjusted TAC for the US of
424,810 mt (367,202 mt + 57,608 mt
carryover adjustment). This

recommendation is consistent with the
best available scientific information,
provisions of the Agreement, and the
Whiting Act.

Tribal Allocations

The regulations at 50 CFR 660.50(d)
identify the procedures for
implementing the treaty rights that
Pacific Coast treaty Indian tribes have to
harvest groundfish in their usual and
accustomed fishing areas in U.S. waters.
Tribes with treaty fishing rights in the
area covered by the Pacific Coast
Groundfish FMP request allocations,
set-asides, or regulations specific to the
tribes during the Council’s biennial
harvest specifications and management
measures process. The regulations state
that the Secretary will develop tribal
allocations and regulations in
consultation with the affected tribe(s)
and, insofar as possible, with tribal
consensus.

NMEFS allocates a portion of the U.S.
TAC of Pacific whiting to the tribal
fishery, following the process
established in 50 CFR 660.50(d). The
tribal allocation is subtracted from the
U.S. Pacific whiting TAC before
allocation to the non-tribal sectors.

Four Washington coastal treaty Indian
tribes including the Makah Indian Tribe,
Quileute Indian Tribe, Quinault Indian
Nation, and the Hoh Indian Tribe
(collectively, the “Treaty Tribes’), can
participate in the tribal Pacific whiting
fishery. Tribal allocations of Pacific
whiting have been based on discussions
with the Treaty Tribes regarding their
intent for those fishing years. The Hoh
Tribe has not expressed an interest in
participating in the Pacific whiting
fishery to date. The Quileute Tribe and
Quinault Indian Nation have expressed
interest in beginning to participate in
the Pacific whiting fishery at a future
date. To date, only the Makah Tribe has
prosecuted a tribal fishery for Pacific
whiting, and has harvested Pacific
whiting since 1996 using midwater
trawl gear. Table 1 below provides a
recent history of U.S. TACs and annual
tribal allocation in mt.

TABLE 1—U.S. TOTAL ALLOWABLE
CATCH AND ANNUAL TRIBAL ALLO-
CATION IN METRIC TONS

Tribal
Year US. TAC Allocation
(mt) (mt)
2010 .......... 193,935 49,939
2011 .......... 290,903 66,908
2012 .......... 186,037 48,556
2013 .......... 269,745 63,205
2014 .......... 316,206 55,336
2015 .......... 325,072 56,888
2016 .......... 367,553 64,322
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TABLE 1—U.S. TOTAL ALLOWABLE
CATCH AND ANNUAL TRIBAL ALLO-

CATION IN METRIC TONS—Contin-
ued
Tribal
Year US. TAC Allocation
(mt) (mt)
2017 ......... 441,433 77,251
2018 .......... 441,433 77,251
2019 .......... 441,433 77,251

1Beginning in 2012, the United States start-
ed using the term Total Allowable Catch, or
TAC, based on the Agreement between the
Government of the United States of America
and the Government of Canada on Pacific
Hake/Whiting. Prior to 2012, the terms Optimal
Yield (OY) and ACL were used.

In 2009, NMFS, the states of
Washington and Oregon, and the Treaty
Tribes started a process to determine the
long-term tribal allocation for Pacific
whiting. However, these groups have
not yet determined a long-term
allocation. In order to ensure Treaty
Tribes continue to receive allocations,
this rule proposes the 2020 tribal
allocation of Pacific whiting. This
allocation is not intended to set
precedent for future allocations.

In exchanges between NMFS and the
Treaty Tribes during November and
December 2019, the Makah Tribe
indicated their intent to participate in
the tribal Pacific whiting fishery in 2020
and requested 17.5 percent of the U.S.
TAC. The Quinault Indian Nation and
Quileute Indian Tribe both informed
NMFS in December 2019 that they will
not participate in the 2020 fishery. The
Hoh Indian Tribe has, in previous years,
indicated in conversations with NMFS
that they have no plans to fish for
whiting in the foreseeable future and
will contact NMF'S if that changes.
NMFS will contact the Tribes during the
proposed rule comment period to refine
the 2020 allocation before allocating the
final U.S. TAC between the tribal and
non-tribal whiting fisheries. NMFS
proposes a tribal allocation that
accommodates the Makah Tribe’s
request of 17.5 percent of the U.S. TAC.
The proposed 2020 U.S.TAC is 424,810
mt, and therefore the proposed 2020
tribal allocation is 74,342 mt. NMFS has
determined that the current scientific
information regarding the distribution
and abundance of the coastal Pacific
whiting stock indicates the 17.5 percent
is within the range of the tribal treaty
right to Pacific whiting.

Non-Tribal Research and Bycatch Set-
Asides

The U.S. non-tribal whiting fishery is
managed under the Council’s Pacific
Coast Groundfish FMP. Each year, the

Council recommends the amount of
Pacific whiting to accommodate
incidental mortality of Pacific whiting
in research activities and non-
groundfish fisheries based on estimates
of scientific research catch and
estimated bycatch mortality in non-
groundfish fisheries. At its November
2019 meeting, the Council
recommended an incidental mortality
set-aside of 1,500 mt for 2020. This is
consistent with the amount set-aside for
research and incidental mortality each
year since 2014. This rule proposes the
Council’s recommendations.

Non-Tribal Harvest Guidelines and
Allocations

In addition to the tribal allocation,
this proposed rule establishes the
fishery harvest guideline (HG), called
the non-tribal allocation. The proposed
2020 fishery HG for Pacific whiting is
348,968 mt. This amount was
determined by deducting the 74,342 mt
tribal allocation and the 1,500 mt
allocation for scientific research catch
and fishing mortality in non-groundfish
fisheries from the total U.S. TAC of
424,810 mt. The Council recommends
the research and bycatch set-aside on an
annual basis, based on estimates of
scientific research catch and estimated
bycatch mortality in non-groundfish
fisheries. The regulations further
allocate the fishery HG among the three
non-tribal sectors of the Pacific whiting
fishery: The catcher/processor (C/P)
Coop Program, the Mothership (MS)
Coop Program, and the Shorebased

Individual Fishing Quota (IFQ) Program.

The C/P Coop Program is allocated 34
percent (118,649 mt for 2020), the MS
Coop Program is allocated 24 percent
(83,752 mt for 2020), and the
Shorebased IFQ Program is allocated 42
percent (146,567 mt for 2020). The
fishery south of 42° N lat. may not take
more than 7,328 mt (5 percent of the
Shorebased IFQ Program allocation)
prior to May 15, the start of the primary
Pacific whiting season north of 42° N
lat.

The environmental assessment for the
2019-2020 harvest specifications rule
(see Electronic Access) analyzed a range
of TAC alternatives for 2020, and the
final 2020 TAC falls within this
analyzed range. In addition, via the
2019-2020 harvest specifications
rulemaking process, the public had an
opportunity to comment on the 2019—
2020 TAGs for whiting, just as they did
for all species in the groundfish FMP.
NMEF'S follows this process because,
unlike for all other groundfish species,
the TAC for whiting is decided in a
highly abbreviated annual process from
February through April of every year,

and the normal rulemaking process
would not allow for the fishery to open
with the new TAC on the annual season
opening date of May 15.

TABLE 2—2020 PROPOSED PACIFIC

WHITING ALLOCATIONS IN METRIC
TONS
2020 Pacific
whiting
Sector allocation
(mt)

Tribal oo 74,342
Catcher/Processor (C/P)

Coop Program ........cccccceeue 118,649
Mothership (MS) Coop Pro-

gram .....ooeevieiiiiiiieeieeeeeeeeees 83,752
Shorebased IFQ Program .... 146,567

2020 Harvest Specifications for Pacific
Coast Shortbelly Rockfish and Cowcod
South of 40°10’ N Latitude

Shortbelly rockfish and cowcod south
of 40°10” N latitude are managed under
the Pacific Coast Groundfish FMP. The
FMP requires that the Council set
harvest specifications and management
measures for groundfish at least
biennially. NMFS established 2019 and
2020 harvest specifications including
overfishing limits (OFLs), allowable
biological catches (ABCs), ACLs and
management measures such as annual
catch targets (ACTs) for groundfish
stocks in December 2018 (83 FR 63970,
December 12, 2018). In June 2019, the
Council and NMFS received public
comment from affected stakeholders
that low catch limits for two stocks,
cowcod south of 40°10” N latitude and
shortbelly rockfish, were preventing
vessels from harvesting co-occurring
healthy fish stocks because of increased
bycatch levels. The Council held
meetings in September and November
2019 to identify a range of alternatives
for each stock and select final preferred
alternatives to recommend for
implementation. This proposed rule is
based on the Council’s final
recommendations made at its November
2019 meeting. The Council deemed the
proposed regulations consistent with
and necessary to implement the
proposed actions in a March 19, 2020
letter. The Analysis identifies the
preferred alternatives and other decision
points and is posted on the NMFS West
Coast Region web page (see ADDRESSES)
along with this proposed rule.

The Council and NMFS consider the
proposed actions consistent with
provisions in the Pacific Coast
Groundfish FMP, which allows changes
to the harvest specifications and
adjustments to management measures
on a schedule other than the typical
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biennial cycle under special
circumstances.

Shortbelly Rockfish (Sebastes jordani)

This rule proposes to implement the
Council recommendation from its

November 2019 meeting, to increase the
2020 ACL for shortbelly rockfish to
3,000 mt. The remaining shortbelly
rockfish catch limits for 2020, including
the OFL and ABC, are unchanged from
those implemented in the 2019-2020

Pacific Coast Groundfish Biennial
Harvest Specifications (83 FR 63970,
December 12, 2018). The proposed
changes are summarized in Table 3
below.

TABLE 3—COMPARISON OF NO ACTION ALTERNATIVE AND PROPOSED 2020 HARVEST SPECIFICATIONS AND MANAGEMENT
MEASURES FOR SHORTBELLY ROCKFISH IN METRIC TONS

No action
alternative
(current 2020)

Proposed rule

6,950 6,950
5,789 5,789
500 3,000
483 2,983

Shortbelly rockfish (Sebastes jordani)
is one of the most abundant rockfish
species and an important forage species
in the California Current Ecosystem.
Unlike most harvested Pacific coast
rockfishes (e.g., bocaccio and cowcod),
shortbelly rockfish are small-bodied,
relatively short-lived and semi-pelagic
rockfish that school as adults.
Shortbelly rockfish recruitment is
highly variable among years, causing
populations to undergo large “booms
and busts”.

Historically, shortbelly rockfish was
most abundant off central California
from Monterey Bay to Point Reyes,
common in southern California, and
only rarely encountered north of Cape
Mendocino, California. In recent years,
shortbelly rockfish distribution has
extended north of Cape Mendocino,
California and into Oregon and
Washington waters, the principal
fishing areas the midwater trawl fishery
operates in to harvest Pacific whiting.
While shortbelly rockfish bycatch was
historically low in the Pacific whiting
fishery, the recent shift in distribution
and a likely increase in abundance, is
resulting in increased bycatch of
shortbelly rockfish in the Pacific
whiting midwater trawl fishery.

Shortbelly rockfish was last assessed
in 2007. The assessment, available on
the Council’s website at https://
www.pcouncil.org/documents/2007/04/
stock-assessment-model-for-the-
shortbelly-rockfish-sebastes-jordani-in-
the-california-current.pdf/, estimated
the shortbelly rockfish stock to be 67
percent of unfished levels at the start of
2005. Given that the population size is
known to be highly dynamic, it is
possible that the population size and

distribution changed in the recent years.

The Analysis describes NMFS survey
data, including the Southwest Fisheries
Science Center’s Rockfish Recruitment
and Ecosystem Analysis Survey

(RREAS) and California Cooperative
Oceanic Fisheries Investigations
(CalCOFI) and the Northwest Fisheries
Science Center’s West Coast Groundfish
Bottom Trawl Survey. The data show
extraordinarily high recruitment events
occurred between 2013 and 2017, and
provide evidence that the overall
shortbelly rockfish population was very
high in 2018-2019. The population size
in southern California remains close to
average levels and suggests shortbelly
rockfish population did not simply shift
to northern waters. Increased
encounters of shortbelly rockfish in
northern midwater trawl fisheries is
likely the result of increased
recruitment and coastwide biomass
coupled with an expansion of its
geographic range on the West Coast.

In addition to examining NMFS
survey data for trends in shortbelly
rockfish biomass and distribution, the
Analysis describes that forage species
other than shortbelly rockfish
(specifically northern anchovy) were
unusually abundant, and that there was
higher than average production of
several marine predators in 2018-19.

Shortbelly rockfish is not targeted by
west coast fisheries. Given its
importance as a forage species, the
Council considered classifying
shortbelly rockfish as an ecosystem
component species in the 2013-14
biennial management cycle following
the revision of National Standard 1
guidelines. The Council decided to
retain shortbelly rockfish as a stock
actively managed in the fishery in the
Pacific Coast Groundfish FMP, which
requires that the Council set an OFL,
ABC, and ACL for this stock as part of
the biennial harvest specifications
process. The shortbelly rockfish default
harvest control rule is used to set the
ACL each biennial cycle. The current
default harvest control rule is a constant
catch value intended to accommodate

observed bycatch levels, discourage
targeting, and continue to protect the
availability of shortbelly rockfish as a
forage species. The Council
recommended a low ACL of 50 mt in
2011-2012 Pacific Coast Groundfish
Biennial Harvest Specifications and
Management Measures (76 FR 27508,
May 11, 2011) to discourage
development of any targeted fishery,
and accommodate incidental bycatch of
shortbelly rockfish, while allowing the
remaining harvestable surplus of the
stock to be available as forage fish in the
ecosystem. The ACL was increased from
50 to 500 mt in the 2015-2016 Pacific
Coast Groundfish Biennial Harvest
Specifications and Management
Measures (80 FR 12567, March 10, 2015)
to accommodate a potential increase in
bycatch as a midwater rockfish fishery
re-emerged following the rebuilding of
widow rockfish.

Shortbelly rockfish catch remained
low and well below the ACL of 500 mt
until 2017 when it increased from 30 mt
to 320 mt. The Analysis describes
annual catch of shortbelly rockfish.
High bycatch of shortbelly rockfish in
the whiting sectors resulted in the
fishery exceeding the ACLs in 2018 (508
mt) and 2019 (approximately 655 mt).

In the absence of this proposed rule
to increase the 2020 shortbelly rockfish
ACL, a future shortbelly rockfish
overage could result in early closure of
the Pacific whiting and non-whiting
midwater trawl fisheries, which could
have negative economic consequences
for vessels, processors, and
communities. The magnitude of
economic losses due to early fishery
closure from attaining the shortbelly
rockfish ACL is difficult to project and
is dependent on which fisheries would
close and when they would close. The
Analysis describes impacts of potential
closures of the midwater trawl fisheries
targeting whiting and pelagic rockfish


https://www.pcouncil.org/documents/2007/04/stock-assessment-model-for-the-shortbelly-rockfish-sebastes-jordani-in-the-california-current.pdf/
https://www.pcouncil.org/documents/2007/04/stock-assessment-model-for-the-shortbelly-rockfish-sebastes-jordani-in-the-california-current.pdf/
https://www.pcouncil.org/documents/2007/04/stock-assessment-model-for-the-shortbelly-rockfish-sebastes-jordani-in-the-california-current.pdf/
https://www.pcouncil.org/documents/2007/04/stock-assessment-model-for-the-shortbelly-rockfish-sebastes-jordani-in-the-california-current.pdf/
https://www.pcouncil.org/documents/2007/04/stock-assessment-model-for-the-shortbelly-rockfish-sebastes-jordani-in-the-california-current.pdf/
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that are most likely to incur a large
bycatch of shortbelly rockfish and be
subject to an early closure if the
shortbelly rockfish ACL is attained. The
range of predicted impacts in terms of
foregone income is $4.6 million to
$175.2 million depending on whether
there is a late season closure in
December or an earlier closure in June.

This action proposes changes to the
shortbelly ACL are consistent with
Section 5.5.1 of the Pacific Coast
Groundfish FMP, which states:

“. . .OFLs, ABCs, ACLs, OYs, ACTs,
HGs, and quotas may only be modified
in cases where a harvest specification
announced at the beginning of the
biennial fishing period is found to have
resulted from incorrect data or from
computational errors. If the Council
finds that such an error has occurred, it
may recommend the Secretary publish a
notice in the Federal Register revising
the incorrect harvest specification at the
earliest possible date.”

The 2018 West Coast Groundfish
Observer Program data and estimates of
shortbelly rockfish bycatch were not
available when setting the 2019 and
2020 harvest specifications and this new
information compels this consideration.

Increasing the shortbelly rockfish ACL
to 3,000 mt for the final half of the 2020
fishing year would accommodate
incidental bycatch of the shortbelly
rockfish stock given recent high bycatch
in groundfish trawl fisheries, while
continuing to minimize bycatch,
discourage development of a targeted
fishery for shortbelly rockfish, and
continuing to protect the availability of
shortbelly rockfish as important forage
in the California Current Ecosystem.

The increase of the 2020 ACL is not
anticipated to induce targeting of
shortbelly. Industry has indicated that
shortbelly rockfish is not currently
marketable and does not expect it to
become so in the near future. The low
ex-vessel price of $0.01-$0.03 per pound
in recent years supports industry reports
that the fish is primarily used as
fishmeal or discarded at-sea. The
median West Coast limited entry trawl
permitted vessel has variable operating
costs of $0.46 per pound, according to
the most recent Economic Data
Collection Report, and is unlikely to
pursue a targeting strategy for such a
low value species, as the revenues
would be less than typical operating
costs. Industry also provided testimony
that they avoid catching shortbelly
rockfish because the spines of shortbelly
rockfish degrade Pacific whiting quality
as they are impinged in the codend.

The proposed rule continues to
protect the availability of shortbelly
rockfish as important forage in the
California Current Ecosystem. Scientific
information currently available provides
evidence of above average forage
conditions in the California Current
Ecosystem with higher abundances of
forage species such as anchovy and a
high overall shortbelly rockfish
population in 2018-2019. Further, the
higher ACL under the proposed rule is
well below the shortbelly rockfish OFL
of 6,950 mt, and ABC of 5,789 mt.

The proposed rule is an
accountability measure that addresses
the operational issue of a low ACL that
resulted in ACL overages in 2018 and
2019. National Standard 1 Guidelines
state: ’On an annual basis, the Council
must determine as soon as possible after

the fishing year if an ACL was exceeded.
If an ACL was exceeded, AMs must be
implemented as soon as possible to
correct the operational issue that caused
the ACL overage, as well as any
biological consequences to the stock or
stock complex resulting from the
overage when it is known.”

The proposed increase would
improve the performance and
effectiveness of the ACL by increasing
the ACL to better correspond with
recent trends in shortbelly rockfish
abundance and bycatch rates in the
groundfish fishery. This would reduce
the risk of an ACL overage in 2020,
which would potentially close midwater
trawl fisheries and cause adverse
economic impacts to West Coast fishing
communities while continuing to
protect the availability of shortbelly
rockfish as important forage in the
California Current Ecosystem.

Cowcod (Sebastes levis) South of 40°10
N Latitude

This proposed rule would remove the
cowcod ACT of 6 mt and reduce the
research catch set-aside to 1 mt for
cowcod south of 40°10” N. latitude in
2020. The ACL would remain at 10 mt.
The 2020 cowcod annual vessel limit
would increase from 858 pounds (.4 mt)
to 1,264 pounds (.6 mt) for affected
participants in the limited entry trawl
fishery south of 40°10” N. latitude. The
proposed changes are summarized in
Table 4 below. This action would
reduce the risk that vessels in the trawl
IFQ program reach their annual vessel
limit for cowcod in 2020 and have to
cease fishing in the trawl IFQ program
for the remainder of the year.

TABLE 4—SUMMARY OF THE FEATURES OF THE NO ACTION AND PREFERRED ALTERNATIVES FOR COWCOD SOUTH OF
40°10” N LATITUDE IN METRIC TONS, EXCEPT WHERE NOTED AS POUNDS

No action
alternative

Proposed rule
(current 2020)

Non-Trawl Allocation (64 percent of the ACL)
Trawl Allocation (36 percent of the ACL)

Annual Vessel Limit (17.7 percent of trawl allocation) ...

Increase in vessel limit

Increase in vessel liMit (PEICENT) ......ooiiiiiiiii ettt et

Removed

3.2

0.6 (1,264 pounds)
0.2 (406 pounds)
47

Updated information on cowcod
research conducted by the Northwest
Fisheries Science Center and other
entities indicates that a lower set-aside
will accommodate planned research

activities without a risk of exceeding the
ACL.

Cowcod south of 40°10” N latitude
was declared overfished in January
2000. In 2001, NMFS closed most of

their habitat in the Southern California
Bight (SCB) south of Point Conception
at 34°27’ N latitude to bottom fishing.
The Council adopted and NMFS
implemented a rebuilding plan for the
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stock under Amendment 16-3 to the
Pacific Coast Groundfish FMP (69 FR
57874, September 28, 2004), revised the
rebuilding plan for the stock under
Amendment 16—4 in 2007 (71 FR 78638,
December 29, 2006) and again under
Amendment 16-5 in 2011 (76 FR 77415,
December 13, 2011). Using the
spawning potential ratio harvest control
rate of 82.7 percent specified in the
most recent rebuilding plan, the median
time to rebuild was estimated to be 2068
at that time.

Harvest specifications and
management measures for cowcod in
the 2019-20 biennial management
period were based on the 2013
rebuilding analysis and consistent with
the rebuilding plan provisions. Cowcod
stock assessments and rebuilding
analyses are available on the Council’s
website at https://www.pcouncil.org/
stock-assessments-star-reports-stat-
reports-rebuilding-analyses-terms-of-
reference/groundfish-stock-assessment-
documents/. The 2013 assessment and
rebuilding analysis concluded that the
cowcod stock is rebuilding much more
quickly than anticipated under its
rebuilding plan.

The 2020 cowcod harvest
specifications and management
measures were established as part of the
2019-2020 Pacific Coast Groundfish
Biennial Harvest Specifications and
Management Measures (83 FR 63970,
December 12, 2018). The Stock
Assessment and Fishery Evaluation
(SAFE) document posted on the
Council’s website at https://
www.pcouncil.org/documents/2019/01/
status-of-the-pacific-coast-groundfish-
fishery-stock-assessment-and-fishery-
evaluation-description-of-the-fishery-
revised-january-2019.pdf/ contains a
detailed description of cowcod, its
status and management, as well as the
Council’s Scientific and Statistical
Committee’s approach for rebuilding
analyses.

The Southwest Fisheries Science
Center completed a new stock
assessment for cowcod in 2019 and the
spawning stock depletion at the start of
2019 is at 57 percent of unfished levels,
which is above the 40 percent target.
The 2019 stock assessment is available
on the Council’s website at https://
www.pcouncil.org/documents/2019/10/
status-of-cowcod-sebastes-levis-in-2019-
october-24-2019.pdf/. NMFS declared
the stock rebuilt effective September 30,
2019 in the 2019 Quarter 3 Status of the
Stocks report available at https://
www.fisheries.noaa.gov/national/
population-assessments/fishery-stock-
status-updates. As a result of the
cowcod rebuilding, the Council and
NMFS will consider changes to cowcod

catch limits in establishing the 2021—
2022 Pacific Coast Groundfish Biennial
Harvest Specifications and Management
Measures. This proposed rule does not
consider a change to the 2020 rebuilding
harvest control rule. The ACL would
remain at 10 mt.

To keep mortality of the stocks
managed under the Pacific Coast
Groundfish FMP within the ACLs, the
Council also recommends management
measures. Pacific Coast Groundfish FMP
Section 6.2D describes the process for
modifying management measures,
which includes a two Council meeting
process and a regulatory amendment.
Management measures are intended to
rebuild overfished stocks, prevent catch
from exceeding the ACLs, and allow for
the harvest of healthy stocks. The 2019—
2020 Pacific Coast Groundfish Biennial
Harvest Specifications and Management
Measures established an ACT of 6 mt for
both 2019 and 2020 to address the
uncertainty in research impacts and
ensure total mortality is within the ACL.
The ACT functions as a fishery harvest
guideline and is the amount allocated
across groundfish trawl and non-trawl
fisheries. The current specifications
allocated 2 mt of cowcod for research.
Updated information on cowcod
research is now available and indicates
that a lower set-aside of 1 mt would
accommodate planned research
activities. Over the past several years,
cowcod harvest has consistently been
far below the ACL and ACT.

The Pacific Coast Groundfish Trawl
Catch Share Program (75 FR 60868,
October 1, 2010 and 75 FR 78343,
December 15, 2010) issued IFQ to
limited entry trawl participants. In
addition to IFQ, the program established
annual vessel limits for IFQ species to
prevent any one entity from having
excessive control of a stock during a
fishing year. The 2020 cowcod annual
vessel limit of 858 pounds (389.182 kg)
is based on an apportionment (17.7
percent) of the trawl allocation of the 6
mt ACT (Table 3).

The low overall catch limits of
cowcod have prevented the Shorebased
IFQ bottom trawlers from accessing
healthy co-occurring groundfish stocks
and in some years have resulted in
vessels ending their fishing season
early. Although the cowcod stock is
now rebuilt, the timing of the biennial
groundfish specification cycle means
that the fleet would not benefit from less
restrictive cowcod catch limits until
2021. This proposed action would
reduce the risk that vessels fishing south
of 40°10’ N lat. in the groundfish trawl
IFQ program would reach their annual
vessel limit for cowcod in 2020 and
have to cease fishing in the trawl IFQ

program for the remainder of the year,
which would result in severe adverse
economic impacts for those vessels and
the fishing communities reliant on the
trawl fishery south of 40°10" N lat.

This proposed rule would be
implemented under the statutory and
regulatory authority of section 304(b)
and 305(d) of the Magnuson-Stevens
Act, and the Pacific Whiting Act of
2006. With this proposed rule, NMFS,
acting on behalf of the Secretary, would
ensure that the FMP is implemented in
a manner consistent with treaty rights of
four Treaty Tribes to fish in their “usual
and accustomed grounds and stations”
in common with non-tribal citizens.
United States v. Washington, 384 F.
Supp. 313 (W.D. Wash. 1974).

II1. Classification

NMEF'S notes that the public comment
period for this proposed rule is 15 days.
As a result of the requirements to amend
reallocation provisions and announce
Pacific whiting harvest guidelines by
the Pacific whiting season start date,
May 15th, NMFS has determined that a
15-day comment period best balances
the interest in allowing the public
adequate time to comment on the
proposed measures while implementing
the management measures and
announcing the Pacific whiting
allocations.

Pursuant to section 304 (b)(1)(A) and
305 (d) of the Magnuson-Stevens Act,
the NMFS Assistant Administrator has
determined that this proposed rule is
consistent with the Pacific Coast
Groundfish FMP, other provisions of the
Magnuson-Stevens Act, and other
applicable law, subject to further
consideration after public comment. In
making its final determination, NMFS
will take into account the complete
record, including the data, views, and
comments received during the comment
period.

Pursuant to Executive Order 13175,
this proposed rule was developed after
meaningful consultation and
collaboration with tribal officials from
the area covered by the Pacific Coast
Groundfish FMP. Under the Magnuson-
Stevens Act at 16 U.S.C. 1852(b)(5), one
of the voting members of the Pacific
Council must be a representative of an
Indian tribe with federally recognized
fishing rights from the area of the
Council’s jurisdiction. In addition,
regulations implementing the Pacific
Coast Groundfish FMP establish a
procedure by which the tribes with
treaty fishing rights in the area covered
by the Pacific Coast Groundfish FMP
request new allocations or regulations
specific to the tribes, in writing, before
the first of the two meetings at which


https://www.pcouncil.org/documents/2019/10/status-of-cowcod-sebastes-levis-in-2019-october-24-2019.pdf/
https://www.pcouncil.org/documents/2019/10/status-of-cowcod-sebastes-levis-in-2019-october-24-2019.pdf/
https://www.pcouncil.org/documents/2019/10/status-of-cowcod-sebastes-levis-in-2019-october-24-2019.pdf/
https://www.pcouncil.org/documents/2019/10/status-of-cowcod-sebastes-levis-in-2019-october-24-2019.pdf/
https://www.fisheries.noaa.gov/national/population-assessments/fishery-stock-status-updates
https://www.fisheries.noaa.gov/national/population-assessments/fishery-stock-status-updates
https://www.fisheries.noaa.gov/national/population-assessments/fishery-stock-status-updates
https://www.fisheries.noaa.gov/national/population-assessments/fishery-stock-status-updates
https://www.pcouncil.org/stock-assessments-star-reports-stat-reports-rebuilding-analyses-terms-of-reference/groundfish-stock-assessment-documents/
https://www.pcouncil.org/documents/2019/01/status-of-the-pacific-coast-groundfish-fishery-stock-assessment-and-fishery-evaluation-description-of-the-fishery-revised-january-2019.pdf/
https://www.pcouncil.org/stock-assessments-star-reports-stat-reports-rebuilding-analyses-terms-of-reference/groundfish-stock-assessment-documents/
https://www.pcouncil.org/stock-assessments-star-reports-stat-reports-rebuilding-analyses-terms-of-reference/groundfish-stock-assessment-documents/
https://www.pcouncil.org/documents/2019/01/status-of-the-pacific-coast-groundfish-fishery-stock-assessment-and-fishery-evaluation-description-of-the-fishery-revised-january-2019.pdf/
https://www.pcouncil.org/documents/2019/01/status-of-the-pacific-coast-groundfish-fishery-stock-assessment-and-fishery-evaluation-description-of-the-fishery-revised-january-2019.pdf/
https://www.pcouncil.org/documents/2019/01/status-of-the-pacific-coast-groundfish-fishery-stock-assessment-and-fishery-evaluation-description-of-the-fishery-revised-january-2019.pdf/
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the Council considers groundfish
management measures. The regulations
at 50 CFR 660.324(d) further state, ‘‘the
Secretary will develop tribal allocations
and regulations under this paragraph in
consultation with the affected tribe(s)
and, insofar as possible, with tribal
consensus.” The tribal management
measures in this proposed rule have
been developed following these
procedures.

The Office of Management and Budget
has determined that this proposed rule
is not significant for purposes of
Executive Order 12866. This proposed
rule is not an Executive Order 13771
regulatory action because this rule is not
significant under Executive Order
12866.

The Council and NMFS prepared an
Integrated Analysis for the shortbelly
rockfish and cowcod actions, which
address the statutory requirements of
the Magnuson-Stevens Act, the National
Environmental Policy Act, Presidential
Executive Order 12866, and the
Regulatory Flexibility Act. As part of
this Analysis, an environmental
assessment (EA) was prepared that
describes the impact on the human
environment that would result from
implementation of the proposed
shortbelly rockfish action. The full suite
of alternatives analyzed by the Council
can be found on the Council’s website
at www.pcouncil.org. This Analysis does
not contain all the alternatives because
a range of potential total harvest levels
for Pacific whiting and cowcod, which
these actions would simply allocate
among user groups, have been
considered under the Final
Environmental Impact Statement for
Harvest Specifications and Management
Measures for 2015-2016 and Biennial
Periods thereafter (2015/16 FEIS) and in
the Environmental Assessment for
Harvest Specifications and Management
Measures for 2019-2020 and Biennial
Periods Thereafter and is available from
NMEFS (see ADDRESSES). The 2015/16
FEIS examined the harvest
specifications and management
measures for 2015-16 and 10 year
projections for routinely adjusted
harvest specifications and management
measures. The 10 year projections were
produced to evaluate the impacts of the
ongoing implementation of harvest
specifications and management
measures and to evaluate the impacts of
the routine adjustments that are the
main component of each biennial cycle.
Therefore, the EA for the 2019-20 cycle
tiers from the 2015/16 FEIS and focuses
on the harvest specifications and
management measures that were not
within the scope of the 10 year
projections in the 2015/16 FEIS. A copy

of the EA for shortbelly rockfish, which
is included as part of the Analysis, is
available from NMFS (see ADDRESSES).
This action also announces a public
comment period on the EA for
shortbelly rockfish.

Initial Regulatory Flexibility Analyses
(IRFA) were prepared for this action, as
required by section 603 of the
Regulatory Flexibility Act (RFA). The
IRFA describes the economic impact
this proposed rule, if adopted, would
have on small entities. A description of
the action, why it is being considered,
and the legal basis for this action is
contained in the SUMMARY section and at
the beginning of the SUPPLEMENTARY
INFORMATION section of the preamble. A
summary of the IRFA follow. Copies of
the IRFAs are available from NMFS (See
ADDRESSES).

Under the RFA, the term ““small
entities” includes small businesses,
small organizations, and small
governmental jurisdictions. The Small
Business Administration has established
size criteria for entities involved in the
fishing industry that qualify as small
businesses. A business involved in fish
harvesting is a small business if it is
independently owned and operated and
not dominant in its field of operation
(including its affiliates) and if it has
combined annual receipts, not in excess
of $11 million for all its affiliated
operations worldwide (see 80 FR 81194,
December 29, 2015). A wholesale
business servicing the fishing industry
is a small business if it employs 100 or
fewer persons on a full time, part time,
temporary, or other basis, at all its
affiliated operations worldwide. A
seafood processor is a small business if
it is independently owned and operated,
not dominant in its field of operation,
and employs 750 or fewer persons on a
full time, part time, temporary, or other
basis, at all its affiliated operations
worldwide. For purposes of rulemaking,
NMFS is also applying the seafood
processor standard to catcher processors
because Pacific whiting Catcher-
Processors (C/Ps) earn the majority of
the revenue from processed seafood
product.

Description and Estimate of the Number
of Small Entities to Which the Rule
Applies, and Estimate of Economic
Impacts by Entity Size and Industry

This proposed rule would affect how
Pacific whiting is allocated to the
following sectors/programs: Tribal,
Shorebased IFQ Program Trawl Fishery,
MS Coop Program Whiting At-sea Trawl
Fishery, and C/P Coop Program Whiting
At-sea Trawl Fishery. The amount of
Pacific whiting allocated to these sectors
is based on the U.S. TAC. We expect

one tribal entity to fish for Pacific
whiting in 2020. Tribes are not
considered small entities for the
purposes of RFA. Impacts to tribes are
nevertheless considered in this analysis.
As of January 2020, the Shorebased IFQQ
Program is composed of 167 Quota
Share permits/accounts (134 of which
were allocated whiting quota pounds),
and 41 first receivers, two of which are
designated as whiting-only receivers
and 15 that may receive both whiting
and non-whiting. These regulations also
directly affect participants in the MS
Co-op Program, a general term to
describe the limited access program that
applies to eligible harvesters and
processors in the MS sector of the
Pacific whiting at-sea trawl fishery. This
program currently consists of six MS
processor permits, and a catcher vessel
fleet currently composed of a single co-
op, with 34 Mothership/Catcher Vessel
(MS/CV) endorsed permits (with three
permits each having two catch history
assignments). These regulations also
directly affect the C/P Co-op Program,
composed of 10 C/P endorsed permits
owned by three companies that have
formed a single coop. These co-ops are
considered large entities from several
perspectives; they have participants that
are large entities, and have in total more
than 750 employees worldwide
including affiliates. Although there are
three non-tribal sectors, many
companies participate in two sectors
and some participate in all three sectors.
As part of the permit application
processes for the non-tribal fisheries,
based on a review of the Small Business
Administration size criteria, permit
applicants are asked if they considered
themselves a “small”” business, and they
are asked to provide detailed ownership
information. Data on employment
worldwide, including affiliates, are not
available for these companies, which
generally operate in Alaska as well as
the West Coast and may have operations
in other countries as well. NMFS has
limited entry permit holders self-report
size status. For 2020, all 10 CP permits
reported they are not small businesses,
as did 8 mothership catcher vessels.
There is substantial, but not complete
overlap between permit ownership and
vessel ownership so there may be a
small number of additional small entity
vessel owners who will be impacted by
this rule. After accounting for cross
participation, multiple QS account
holders, and affiliation through
ownership, NMFS estimates that there
are 106 non-tribal entities directly
affected by these proposed regulations,
85 of which are considered “small”
businesses.


http://www.pcouncil.org
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This rule will allocate Pacific whiting
between tribal and non-tribal harvesters
(a mixture of small and large
businesses). Tribal fisheries consist of a
mixture of fishing activities that are
similar to the activities that non-tribal
fisheries undertake. Tribal harvests may
be delivered to both shoreside plants
and motherships for processing. These
processing facilities also process fish
harvested by non-tribal fisheries. The
effect of the tribal allocation on non-
tribal fisheries will depend on the level
of tribal harvests relative to their
allocation and the reapportionment
process. If the tribes do not harvest their
entire allocation, there are opportunities
during the year to reapportion
unharvested tribal amounts to the non-
tribal fleets. For example, in 2019 NMFS
reapportioned 40,000 mt of the original
77,251 mt tribal allocation. This
reapportionment was based on
conversations with the tribes and the
best information available at the time,
which indicated that this amount would
not limit tribal harvest opportunities for
the remainder of the year. The
reapportioning process allows
unharvested tribal allocations of Pacific
whiting to be fished by the non-tribal
fleets, benefitting both large and small
entities. The revised Pacific whiting
allocations for 2019 following the
reapportionment were: Tribal 37,251 mt,
C/P Co-op 136,912 mt; MS Co-op 96,644
mt; and Shorebased IFQ Program
169,126 mt.

The prices for Pacific whiting are
largely determined by the world market
because most of the Pacific whiting
harvested in the U.S. is exported. The
U.S. Pacific whiting TAC is highly
variable, as have subsequent harvests
and ex-vessel revenues. For the years
2015 to 2019, the total Pacific whiting
fishery (tribal and non-tribal) averaged
harvests of approximately 281,205 mt
annually. The 2019 U.S. non-tribal
fishery had a catch of approximately
312,500 mt, and the tribal fishery
landed approximately 4,000 mt.

Impacts to Makah catcher vessels who
elect to participate in the tribal fishery
are measured with an estimate of ex-
vessel revenue. In lieu of more complete
information on tribal deliveries, total ex-
vessel revenue is estimated with the
2019 average shoreside ex-vessel price
of Pacific whiting, which was $200 per
mt. At that price, the proposed 2020
tribal allocation of 74,342 mt would
have an ex-vessel value of $14.9 million.

Shortbelly Rockfish

The proposed rule would primarily
affect limited entry trawl vessels,
especially midwater trawl vessels
targeting Pacific whiting and semi-

pelagic rockfish (i.e., non-whiting) north
of 40°10’ N latitude given the sectors
and gear experiencing the highest
bycatch of shortbelly rockfish in recent
years. The entities fishing for Pacific
whiting (described in detail above), and
the 14—20 vessels fishing in the non-
whiting midwater trawl fishery in 2017-
2018, would be affected. The preferred
shortbelly rockfish alternative would
have neutral to positive impacts for
limited entry trawl participants fishing
in the Pacific whiting and non-whiting
midwater fisheries.

Cowcod South of 40°10” N Latitude

The proposed rule would directly
impact two groups: Quota share owners
of cowcod south of 40°10” N latitude
and catcher vessel owners who operate
vessels south of 40°10’ N latitude and
have the potential to encounter cowcod.
There are 62 entities that own 2020
cowcod quota and 7 vessels that caught
cowcod south of 40°10” N. latitude in
2019 that would be impacted by this
rule. The preferred cowcod alternative
would have neutral to positive impacts
for limited entry trawl participants who
own quota for this species and/or fish
south of 40°10” N latitude. Quota
owners that are able to sell increased
quota amounts may benefit. Most IFQ
vessels do not operate south of 40°10' N
latitude and would experience no
impacts from the preferred alternative.

A Description of any Significant
Alternatives to the Proposed Rule That
Accomplish the Stated Objectives of
Applicable Statutes and That Minimize
any Significant Economic Impact of the
Proposed Rule on Small Entities

NMEFS considered two alternatives for
the Pacific whiting action: The “No
Action” and the “Proposed Action.”
NMFS considered a range of alternatives
for the Pacific whiting coastwide TAC.
A coastwide TAC of 555,000 mt has
greater economic impacts for 2020 than
what is proposed is this rule (a
coastwide TAC of 575,000 mt). Higher
coastwide TACs considered in the range
(597,500 mt and 666,480 mt) would
have less economic impact for 2020.
However, 2020 assessment projections
indicate these higher catch levels may
result in near-term stock biomass
declines below target levels. This is
contrary to the Whiting Act and
Agreement, which requires sustainable
management of the Pacific whiting
resource.

NMEFS did not consider a broader
range of alternatives to the proposed
tribal allocation. The tribal allocation is
based primarily on the requests of the
tribes. These requests reflect the level of
participation in the fishery that will

allow them to exercise their treaty right
to fish for Pacific whiting. Under the
Proposed Action alternative, NMFS
proposes to set the tribal allocation
percentage at 17.5 percent, as requested
by the Tribes. This would yield a tribal
allocation of 74,342 mt for 2020.
Consideration of a percentage lower
than the tribal request of 17.5 percent is
not appropriate in this instance. As a
matter of policy, NMFS has historically
supported the harvest levels requested
by the Tribes. Based on the information
available to NMFS, the tribal request is
within their tribal treaty rights. A higher
percentage would arguably also be
within the scope of the treaty right.
However, a higher percentage would
unnecessarily limit the non-tribal
fishery.

Under the no action alternative,
NMFS would not set a coastwide TAC
or make an allocation to the tribal
sector. This alternative was considered,
but the Act requires the U.S. to establish
TAC:s to sustainably manage the Pacific
whiting resource. The regulatory
framework provides for a tribal
allocation on an annual basis only.
Therefore, the no action alternative
would result in no allocation of Pacific
whiting to the tribal sector in 2020,
which would be inconsistent with
NMFS’ responsibility to manage the
fishery consistent with the tribes’ treaty
rights. Given that there is a tribal
request for allocation in 2020, this
alternative received no further
consideration.

Shortbelly Rockfish

The Council and NMFS considered
three alternatives for shortbelly rockfish:
No action, specifying a 2020 ACL of
3,000 mt and specifying a 2020 ACL of
4,184 mt. Under the no action
alternative, NMFS would not change the
2020 ACL for shortbelly rockfish. This
no action alternative has the highest risk
of an early fishery closure and lost
revenue for Pacific whiting and LE non-
whiting midwater trawl fisheries and
communities. The range of predicted
impacts in terms of foregone income is
$4.6 million to $175.2 million
depending on whether there is a late
season closure in December or an earlier
closure in June.

The proposed measure for shortbelly
rockfish would reduce the risk of an
early closure for midwater trawl
fisheries due to the possibility of high
bycatch of shortbelly rockfish in 2020,
and avoid the adverse economic impacts
to West Coast fishing communities that
would result from such closures or
constraints. The proposed measure to
establish the 2020 ACL at 3,000 mt
rather than the alternative of 4,184 mt,
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should be sufficient to avoid
constraining the midwater trawl fishery
while continuing to ensure more than
adequate shortbelly rockfish as forage.

Cowcod

The Council and NMFS considered no
action and alternatives to provide relief
on limited entry trawl participants
fishing south of 40°10” N latitude,
including removing the ACT and
adjustments to the research set-aside
amounts. Under the no action
alternative, NMFS would not change the
ACT or research set-aside amounts. This
no action alternative would result in
potential loss of revenue if vessels reach
their cowcod individual vessel limit and
are required to cease fishing for the
remainder of the year.

The proposed measure for cowcod
would eliminate the 2020 ACT of 6 mt
for cowcod south of 40°10” N latitude
and reduce the research set-aside
amount to 1 mt. The annual vessel limit
for cowcod would increase from 858 lbs
(.4 mt) to 1,264 lbs (.6 mt). This
alternative meets the stated purpose and
need to reduce the risk that IFQ vessels
south of 40°10" N latitude will reach
their individual vessel limits of cowcod
in 2020 and have to cease fishing in the
IFQ fishery for the remainder of the
year, which would result in adverse

economic impacts on those vessels and
fishing communities in the area. The
Council considered an alternative to
remove the ACT of 6 mt and reduce the
research set-aside to 0.5 mt. This
alternative may have resulted in a lesser
economic impact on vessels and fishing
communities, but it did not provide an
adequate amount of cowcod for
research.

Regulatory Flexibility Act (RFA)
Determination of No Significant Impact

NMFS determined this proposed rule
would not adversely affect small
entities. The reapportioning process
allows unharvested tribal allocations of
Pacific whiting, fished by small entities,
to be fished by the non-tribal fleets,
benefitting both large and small entities.
The shortbelly and cowcod measures
will assist small entities by reducing the
risk of early closures due to bycatch.
The shortbelly rockfish and cowcod
measures are temporary and will be in
effect for less than 1 year.

NMFS has prepared IRFAs and is
requesting comments on this
conclusion. See ADDRESSES.

There are no reporting, recordkeeping
or other compliance requirements in the
proposed rule.

No Federal rules have been identified
that duplicate, overlap, or conflict with
this action.

List of Subjects in 50 CFR Part 660

Fisheries, Fishing, Indian Fisheries.

Dated: April 13, 2020.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 660 is proposed
to be amended as follows:

PART 660—FISHERIES OFF WEST
COAST STATES

m 1. The authority citation for part 660
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq., 16
U.S.C. 773 et seq., and 16 U.S.C. 7001 et seq.

m 2.In §660.50, revise paragraph (f)(4)
to read as follows:

§660.50 Pacific Coast treaty Indian
fisheries.

* * * * *

(f) * % %
(4) Pacific whiting. The tribal
allocation for 2020 will be 74,342 mt.

* * * * *

m 3. Revise table 2a to part 660, subpart
C, to read as follows:

TABLE 2a TO PART 660, SUBPART C—2020, AND BEYOND, SPECIFICATION OF OFL, ABC, ACL, ACT AND FISHERY

HARVEST GUIDELINES
[Weights in metric tons]

Stocks/stock complexes Area OFL ABC ACL2 Fishery HGP
COWECODEC ...t S of 40°10" N Iat .oooiiiii e, 76 68 10 9
COWCOD ... ({70 eT=1 o] (1] o ) NS 62 57 NA NA
COWECOD ..ottt (Monterey) .....ccevvieiiiiiiieeec e 13 11 NA NA
YELLOWEYE ROCKFISH® .... Coastwide .... 84 77 49 43
Arrowtooth Floundere .............. Coastwide .... 15,306 | 12,750 | 12,750 10,655
Big Skatef .........cceveenne. Coastwide ......ccccvceeeveenne 541 494 494 452
Black Rockfishg ... California (S of 42° N lat.) .. 341 326 326 325
Black Rockfishh ... Washington (N of 46°16" N lat.) ... 311 297 297 279
Bocaccio' ............. S of 40°10° N lat ..occoeeiiiiiiee 2,104 2,011 2,011 1,965
Cabezoni ......ccccceeeveeennnen. California (S of 42° N lat.) .. 153 146 146 146
California Scorpionfishk ... Sof 34°27" N lat .....cccceeueenee 331 307 307 305
Canary Rockfish! ........... Coastwide .............. 1,431 1,368 1,368 1,301
Chilipepper Rockfishm ..... S of 40°10° N lat .... 2,521 2,410 2,410 2,325
Darkblotched Rockfish™ ... Coastwide .............. 853 815 815 781
Dover Sole® ......ccccovrveneen. Coastwide .... 92,048 | 87,998 | 50,000 48,404
English Soler .. Coastwide .............. 11,101 | 10,135 | 10,135 9,919
Lingcoda .... N of 40°10" N lat .... 4,768 4,558 4,541 4,263
Lingcod™ .....cccceeinee S of 40°10’ N lat .... 977 934 869 858
Longnose Skates ............. Coastwide .............. 2,474 2,365 2,000 1,852
Longspine Thornyhead? ...... N of 34°27" N lat .... 3,901 3,250 2,470 2,420
Longspine ThoryheadV ...........ccccoeciiiiiiicennn. S 0f 34°27 N lat ..oovvveeiiiiieeiceesceeneeenee | e | e 780 779
Pacific CoaY ...ccviiiiiieieeee e CoastWide .....ccccevriiiieiee e 3,200 2,221 1,600 1,094
Pacific Whitingw ............ Coastwide .............. 666,458 (W) (W) 348,968
Pacific Ocean Perchx .... N of 40°10" N lat .... 4,632 4,229 4,229 4,207
Petrale SoleV ................. Coastwide .............. 2,976 2,845 2,845 2,524
Sablefishz ........ N of 36° N lat .. 8,648 7,896 5,723 | See Table 2c
Sablefishaa .................... S 0of 36° N At .eooiiiiiceeeceececceeceeeeeies | e | e 2,032 2,028
Shortbelly Rockfishbe .......... Coastwide .............. 6,950 5,789 3,000 2,983
Shortspine Thornyhead<e .... N of 34°27" N lat .... 3,063 2,551 1,669 1,604
Shortspine Thornyhead dd ...........ccccooviiiieinnnnns S 0f 34°27" N 1at ...oooveeiiiiieiieeeeceeenees | i | e 883 882
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TABLE 2a TO PART 660, SUBPART C—2020, AND BEYOND, SPECIFICATION OF OFL, ABC, ACL, ACT AND FISHERY
HARVEST GUIDELINES—Continued
[Weights in metric tons]

Stocks/stock complexes Area OFL ABC ACL2 Fishery HG P
Spiny Dogfish e ..o CoaStWIdE .....eecvireiiririeeee e 2,472 2,059 2,059 1,726
Splitnose Rockfishff .........ccoiiiiiiiiieeeeee S of 40°10" N lat ..o 1,810 1,731 1,731 1,714
Starry Flounder 99 Coastwide 652 452 452 433
Widow Rockfishhh ... .... | Coastwide " 11,714 | 11,199 | 11,199 10,951
Yellowtail Rockfishii ...........cccoiiiiiiiiee, N of 40°10" N lat ....ooooeiiiiiiiiee e, 6,261 5,986 5,986 4,941
Black Rockfish/Blue Rockfish/Deacon Rockfishii | Oregon (Between 46°16” N lat. and 42° N lat.) 670 611 611 609
Cabezon/Kelp Greenlingkk ...........cccooveveiennnenne. Oregon (Between 46°16’ N lat. and 42° N lat.) 216 204 204 204
Cabezon/Kelp Greenling" .... .... | Washington (N of 46°16" N lat.) .........ccccecueneee. 12 10 10 10
Nearshore Rockfishm™™m ..., N of 40°10" N lat 92 82 82 79
Shelf Rockfishnn ... N of 40°10" N lat 2,302 2,048 2,048 1,971
Slope Rockfishoo ..... N of 40°10" N lat ... 1,873 1,732 1,732 1,651
Nearshore Rockfishrp . ... | S of 40°10" N lat ... 1,322 1,165 1,163 1,159
Shelf Rockfishaa ...... ... | Sof 40°10" N lat ... 1,919 1,626 1,625 1,546
Slope Rockfishrr ... S of 40°10" N lat ... 855 743 743 723
Other Flatfishss .... .... | Coastwide ......... . 8,202 6,041 6,041 5,792
Other Fish®t ..o CoastWide ......occeeviieiieieee e 286 239 239 230

a Annual catch limits (ACLs), annual catch targets (ACTs) and harvest guidelines (HGs) are specified as total catch values.

bFishery HGs means the HG or quota after subtracting Pacific Coast treaty Indian tribes allocations and projected catch, projected research
catch, deductions for fishing mortality in non-groundfish fisheries, and deductions for EFPs from the ACL or ACT.

¢Cowcod south of 40°10” N lat. 1 mt is deducted from the ACL to accommodate EFP fishing (less than 0.1 mt) and research activity, resulting
in a fishery HG of 9 mt. Any additional mortality in research activities will be deducted from the ACL.

dYelloweye rockfish. The 49 mt ACL is based on the current rebuilding plan with a target year to rebuild of 2029 and an SPR harvest rate of
65 percent. 6.1 mt is deducted from the ACL to accommodate the Tribal fishery (2.3 mt), the incidental open access fishery (0.62 mt), EFP catch
(0.24 mt) and research catch (2.92 mt), resulting in a fishery HG of 43 mt. The non-trawl HG is 39.5 mt. The non-nearshore HG is 2.1 mt and the
nearshore HG is 6.2 mt. Recreational HGs are: 10.2 mt (Washington); 9.1 mt (Oregon); and 11.9 mt (California). In addition, there are the fol-
lowing ACTs: Non-nearshore (1.7 mt), nearshore (4.9 mt), Washington recreational (8.1 mt), Oregon recreational (7.2 mt), and California rec-
reational (9.4 mt).

e Arrowtooth flounder. 2,094.9 mt is deducted from the ACL to accommodate the Tribal fishery (2,041 mt), the incidental open access fishery
(40.8 mt), EFP fishing (0.1 mt), and research catch (13 mt), resulting in a fishery HG of 10,655 mt.

fBig skate. 41.9 mt is deducted from the ACL to accommodate the Tribal fishery (15 mt), the incidental open access fishery (21.3 mt), EFP
fishing (0.1 mt), and research catch (5.5 mt), resulting in a fishery HG of 452 mt.

9Black rockfish (California). 1.3 mt is deducted from the ACL to accommodate EFP fishing (1.0 mt) and the incidental open access fishery (0.3
mt), resulting in a fishery HG of 325 mt.

hBlack rockfish (Washington). 18.1 mt is deducted from the ACL to accommodate the Tribal fishery (18 mt) and research catch (0.1 mt), re-
sulting in a fishery HG of 279 mt.

iBocaccio south of 40°10” N lat. The stock is managed with stock-specific harvest specifications south of 40°10” N lat. and within the Minor
Shelf Rockfish complex north of 40°10” N lat. 46.1 mt is deducted from the ACL to accommodate the incidental open access fishery (0.5 mt),
EFP catch (40 mt) and research catch (5.6 mt), resulting in a fishery HG of 1,965 mt. The California recreational fishery has an HG of 827.2 mt.

iCabezon (California). 0.3 mt is deducted from the ACL to accommodate the incidental open access fishery, resulting in a fishery HG of 146

t

k California scorpionfish south of 34°27" N lat. 2.4 mt is deducted from the ACL to accommodate the incidental open access fishery (2.2 mt)
and research catch (0.2 mt), resulting in a fishery HG of 305 mt.

'Canary rockfish. 67.1 mt is deducted from the ACL to accommodate the Tribal fishery (50 mt), the incidental open access fishery (1.3 mt),
EFP catch (8 mt), and research catch (7.8 mt), resulting in a fishery HG of 1,301 mt. Recreational HGs are: 44.3 mt (Washington); 66.5 mt (Or-
egon); and 119.7 mt (California).

m Chilipepper rockfish south of 40°10” N lat. Chilipepper are managed with stock-specific harvest specifications south of 40°10’N lat. and within
the Minor Shelf Rockfish complex north of 40°10” N lat. 84.9 mt is deducted from the ACL to accommodate the incidental open access fishery
(11.5 mt), EFP fishing (60 mt), and research catch (13.4 mt), resulting in a fishery HG of 2,325 mt.

nDarkblotched rockfish. 33.8 mt is deducted from the ACL to accommodate the Tribal fishery (0.2 mt), the incidental open access fishery (24.5
mt), EFP catch (0.6 mt), and research catch (8.5 mt) resulting in a fishery HG of 781 mt.

°Dover sole. 1,595.6 mt is deducted from the ACL to accommodate the Tribal fishery (1,497 mt), the incidental open access fishery (49.3 mt),
EFP fishing (0.1 mt), and research catch (49.2 mt), resulting in a fishery HG of 48,404 mt.

PEnglish sole. 216.2 mt is deducted from the ACL to accommodate the Tribal fishery (200 mt), the incidental open access fishery (8.1 mt),
EFP fishing (0.1 mt), and research catch (8 mt), resulting in a fishery HG of 9,919 mt.

alingcod north of 40°10” N lat. 278 mt is deducted from the ACL for the Tribal fishery (250 mt), the incidental open access fishery (9.8 mt),
EFP catch (1.6 mt) and research catch (16.6 mt), resulting in a fishery HG of 4,263 mt.

rLingcod south of 40°10” N lat. 11.3 mt is deducted from the ACL to accommodate the incidental open access fishery (8.1 mt) and research
catch (3.2 mt), resulting in a fishery HG of 858 mt.

slLongnose skate. 148.3 mt is deducted from the ACL to accommodate the Tribal fishery (130 mt), incidental open access fishery (5.7 mt),
EFP catch (0.1 mt), and research catch (12.5 mt), resulting in a fishery HG of 1,852 mt.

tLongspine thornyhead. 50.4 mt is deducted from the ACL to accommodate the Tribal fishery (30 mt), the incidental open access fishery (6.2
mt), and research catch (14.2 mt), resulting in a fishery HG of 2,420 mt.

uLongspine thornyhead south of 34°27" N lat. 1.4 mt is deducted from the ACL to research catch, resulting in a fishery HG of 779 mt.

v Pacific cod. 506.2 mt is deducted from the ACL to accommodate the Tribal fishery (500 mt), EFP catch (0.1 mt), research catch (5.5 mt), and
the incidental open access fishery (0.6 mt), resulting in a fishery HG of 1,094 mt.

w Pacific whiting. The 2020 OFL of 666,458 mt is based on the 2020 assessment with an F40% of FMSY proxy. The proposed 2020 coastwide
adjusted Total Allowable Catch (TAC) is 575,000 mt. The U.S. TAC is 73.88 percent of the coastwide TAC. The proposed 2020 adjusted U.S.
TAC is 424,810 mt (367,202 mt unadjusted TAC + 57,608 mt carryover adjustment). From the adjusted U.S. TAC, 74,342 mt is deducted to ac-
commodate the Tribal fishery, and 1,500 mt is deducted to accommodate research and bycatch in other fisheries, resulting in a 2020 fishery HG
of 348,968 mt. The TAC for Pacific whiting is established under the provisions of the Agreement with Canada on Pacific Hake/Whiting and the
Pacific Whiting Act of 2006, 16 U.S.C. 7001-7010, and the international exception applies. Therefore, no ABC or ACL values are provided for
Pacific whiting.

xPacific ocean perch north of 40°10” N lat. 22.4 mt is deducted from the ACL to accommodate the Tribal fishery (9.2 mt), the incidental open
access fishery (10 mt), EFP fishing (0.1 mt), and research catch (3.1 mt)-resulting in a fishery HG of 4,207 mt.
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Y Petrale sole. 320.6 mt is deducted from the ACL to accommodate the Tribal fishery (290 mt), the incidental open access fishery (6.4 mt), EFP
catch (0.1 mt), and research catch (24.1 mt), resulting in a fishery HG of 2,524 mt.

zSablefish north of 36° N lat. The 40—10 adjustment is applied to the ABC to derive a coastwide ACL value because the stock is in the pre-
cautionary zone. This coastwide ACL value is not specified in regulations. The coastwide ACL value is apportioned north and south of 36° N lat.,
using the 2003—-2014 average estimated swept area biomass from the NMFS NWFSC trawl survey, with 73.8 percent apportioned north of 36° N
lat. and 26.2 percent apportioned south of 36° N lat. The northern ACL is 5,723 mt and is reduced by 572 mt for the Tribal allocation (10 perceN
of the ACL north of 36° N lat.). The 572 mt Tribal allocation is reduced by 1.5 percent to account for discard mortality. Detailed sablefish alloca-
tions are shown in Table 2c.

aa Sablefish south of 36° N lat. The ACL for the area south of 36° N lat. is 2,032 mt (26.2 percent of the calculated coastwide ACL value). 4.2
mt is deducted from the ACL to accommodate the incidental open access fishery (1.8 mt) and research catch (2.4 mt), resulting in a fishery HG
of 2,028 mt.

bb Shortbelly rockfish. 17.2 mt is deducted from the ACL to accommodate the incidental open access fishery (8.9 mt), EFP catch (0.1 mt), and
research catch (8.2 mt), resulting in a fishery HG of 2,983 mt.

cc Shortspine thornyhead north of 34°27” N lat. 65.3 mt is deducted from the ACL to accommodate the Tribal fishery (50 mt), the incidental
open access fishery (4.7 mt), EFP catch (0.1 mt), and research catch (10.5 mt), resulting in a fishery HG of 1,604 mt for the area north of 34°27"
N lat.

dd Shortspine thornyhead south of 34°27’ N lat. 1.2 mt is deducted from the ACL to accommodate the incidental open access fishery (0.5 mt)
and research catch (0.7 mt), resulting in a fishery HG of 882 mt for the area south of 34°27’ N lat.

ee Spiny dogfish. 333 mt is deducted from the ACL to accommodate the Tribal fishery (275 mt), the incidental open access fishery (22.6 mt),
EFP catch (1.1 mt), and research catch (34.3 mt), resulting in a fishery HG of 1,726 mt.

ft Splitnose rockfish south of 40°10” N lat. Splitnose rockfish in the north is managed in the Slope Rockfish complex and with stock-specific har-
vest specifications south of 40°10” N lat. 16.6 mt is deducted from the ACL to accommodate the incidental open access fishery (5.8 mt), research
catch (9.3 mt) and EFP catch (1.5 mt), resulting in a fishery HG of 1,714 mt.

99 Starry flounder. 18.8 mt is deducted from the ACL to accommodate the Tribal fishery (2 mt), EFP catch (0.1 mt), research catch (0.6 mt),
and the incidental open access fishery (16.1 mt), resulting in a fishery HG of 433 mt.

hhWidow rockfish. 248.4 mt is deducted from the ACL to accommodate the Tribal fishery (200 mt), the incidental open access fishery (3.1 mt),
EFP catch (28 mt) and research catch (17.3 mt), resulting in a fishery HG of 10,951 mt.

i'Yellowtail rockfish north of 40°10” N lat. 1,045.1 mt is deducted from the ACL to accommodate the Tribal fishery (1,000 mt), the incidental
open access fishery (4.5 mt), EFP catch (20 mt) and research catch (20.6 mt), resulting in a fishery HG of 4,941 mt.

iBlack rockfishBlue rockfishDeacon rockfish (Oregon). 1.2 mt is deducted from the ACL to accommodate the incidental open access fishery
(0.3 mt) and EFP catch (0.9 mt), resulting in a fishery HG of 609 mt.

kk CabezonKelp greenling (Oregon). 0.2 mt is deducted from the ACL to accommodate EFP catch, resulting in a fishery HG of 204 mt.

Il CabezonKelp greenling (Washington). There are no deductions from the ACL so the fishery HG is equal to the ACL of 10 mt.

mm Nearshore Rockfish north of 40°10” N lat. 2.8 mt is deducted from the ACL to accommodate the Tribal fishery (1.5 mt), EFP catch (0.1 mt),
research catch (0.3), and the incidental open access fishery (0.9 mt), resulting in a fishery HG of 79 mt.

nn Shelf Rockfish north of 40°10" N lat. 76.9 mt is deducted from the ACL to accommodate the Tribal fishery (30 mt), the incidental open ac-
cess fishery (17.7 mt), EFP catch (4.5 mt), and research catch (24.7 mt), resulting in a fishery HG of 1,971 mt.

oo Slope Rockfish north of 40°10” N lat. 80.8 mt is deducted from the ACL to accommodate the Tribal fishery (36 mt), the incidental open ac-
cess fishery (21.7 mt), EFP catch (1.5 mt), and research catch (21.6 mt), resulting in a fishery HG of 1,651 mt.

pp Nearshore Rockfish south of 40°10” N lat. 4.1 mt is deducted from the ACL to accommodate the incidental open access fishery (1.4 mt) and
research catch (2.7 mt), resulting in a fishery HG of 1,159 mt.

ada Shelf Rockfish south of 40°10” N lat. 79.1 mt is deducted from the ACL to accommodate the incidental open access fishery (4.6 mt), EFP
catch (60 mt), and research catch (14.5 mt), resulting in a fishery HG of 1,546 mt.

rSlope Rockfish south of 40°10” N lat. 20.2 mt is deducted from the ACL to accommodate the incidental open access fishery (16.9 mt), EFP
catch (1 mt), and research catch (2.3 mt), resulting in a fishery HG of 723 mt. Blackgill rockfish has a stock-specific HG for the entire groundfish
fishery south of 40°10” N lat. set equal to the species’ contribution to the 40—10-adjusted ACL. Harvest of blackgill rockfish in all groundfish fish-
eries south of 40°10” N lat. counts against this HG of 159 mt.

ss Other Flatfish. The Other Flatfish complex is comprised of flatfish species managed in the PCGFMP that are not managed with stock-spe-
cific OFLs/ABCs/ACLs. MoS of the species in the Other Flatfish complex are unassessed and include: butter sole, curlfin sole, flathead sole, Pa-
cific sanddab, rock sole, sand sole, and rex sole. 249.5 mt is deducted from the ACL to accommodate the Tribal fishery (60 mt), the incidental
open access fishery (161.6 mt), EFP fishing (0.1 mt), and research catch (27.8 mt), resulting in a fishery HG of 5,792 mt.

ttQOther Fish. The Other Fish complex is comprised of kelp greenling off California and leopard shark coastwide. 8.9 mt is deducted from the
ACL to accommodate the incidental open access fishery (8.8 mt) and research catch (0.1 mt), resulting in a fishery HG of 230 mt.

m 4. Revise table 2b to part 660, subpart
C, to read as follows:

TABLE 2b TO PART 660, SUBPART C—2020, AND BEYOND, ALLOCATIONS BY SPECIES OR SPECIES GROUP
[Weight in metric tons]

s Trawl Non-trawl
Stocks/stock complexes Area F'Srféxr';ls' or
% Mt % Mt
Arrowtooth flounder ............. Coastwide ......cccccveerevriieennns 10,655.1 95 10,122.3 5 532.8
Big skate@ ........cccoociiiieinne Coastwide ........ccceevvevernenne. 4521 95 429.5 5 22.6
Bocaccio? ........ccccevceeennnen. S of 40°10" N lat .....cceeeneeen 1,964.9 39 767.1 61 1,197.8
Canary rockfishab ... Coastwide ............ 1,300.9 72 940.3 28 360.6
Chilipepper rockfish ... S of 40°10’ N lat .. 2,325.1 75 1,743.8 25 581.3
COWCOD?2 ......ccovveeeene S of 40°10° N lat .....ccoeneeeee. 9.0 36 3.2 64 5.8
Darkblotched rockfishe ....... Coastwide ......ccccceerevrieennns 781.2 95 7421 5 39.1
Dover sole .......ccccocvvriueeenn. Coastwide ......ccccceerevrcieennns 48,404.4 95 45,984.2 5 2,420.2
English sole ........ccccvviiene Coastwide ........ccceevverereenne. 9,918.8 95 9,422.9 5 495.9
Lingcod ....cocoeiiiiieieeeeen, N of 40'10° N lat ......cccceee. 4,263.0 45 1,918.4 55 2,344.7
Lingcod ....coeviiiiiiiieeeee S of 40'10° N lat .....cceeeeee. 857.7 45 386.0 55 471.7
Longnose skatea ................ Coastwide .......cccoeeeereeeennnns 1,851.7 90 1,666.5 10 185.2
Longspine thornyhead ........ N of 34°27’ N lat .......ccc.e... 2,419.6 95 2,298.6 5 121.0
Pacific cod .......cccccoeenevriieene Coastwide ......cccccevrevrieeennns 1,093.8 95 1,039.1 5 54.7
Pacific whitingd ................... Coastwide ......cccceeereveieeennns 348,968 100 348,968 0 0
Pacific ocean perche .......... N of 40°10” N lat ................ 4,206.6 95 3,996.3 5 210.3
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TABLE 2b TO PART 660, SUBPART C—2020, AND BEYOND, ALLOCATIONS BY SPECIES OR SPECIES GROUP—Continued

[Weight in metric tons]

s Trawl Non-trawl
Stocks/stock complexes Area F'Srfgr':? or
% Mt % Mt

Petrale sole ........cccccvvuvvnnnnnee Coastwide .......cccoceeeeciveeenns 2,524.4 95 2,398.2 5 126.2
Sablefish ..o Nof 36° N lat ......cccceeeuneeen. NA See Table 2¢

Sablefish ....cocoiiiiiiiie Sof 36° N lat ....cccoeeuenneee. 2,027.8 42 851.7 58 1,176.1
Shortspine thornyhead ........ N of 34°27" N lat . 1,603.7 95 1,523.5 5 80.2
Shortspine thornyhead ........ S of 34°27’ N lat .. 881.8 NA 50.0 NA 831.8
Splitnose rockfish ................ S of 40°10" N lat 1,714.4 95 1,628.7 5 85.7
Starry flounder ........c........... Coastwide ........ccceevvevernenne. 433.2 50 216.6 50 216.6
Widow rockfishf .................. Coastwide .. 10,950.6 91 9,965.0 9 985.6
YELLOWEYE ROCKFISH .. | Coastwide ............ 42.9 8 3.4 92 39.5
Yellowtail rockfish ............... N of 40°10" N lat .......ccceeee. 4,940.9 88 4,348.0 12 592.9
Minor Shelf Rockfish North | N of 40°10” N lat 1,971.1 60.2 1,186.6 39.8 784.5
Minor Shelf Rockfish South | S of 40°10" N lat 1,545.9 12.2 188.6 87.8 1,357.3
Minor Slope Rockfish North | N of 40°10" N lat . 1,651.2 81 1,337.5 19 313.7
Minor Slope Rockfish South | S of 40°10” N lat 722.8 63 455.4 37 267.4
Other Flatfish ...................... Coastwide ........ccoeeeeveeeennns 5,791.5 90 5,212.4 10 579.2

a Allocations decided through the biennial specification process.
b46 mt of the total trawl allocation of canary rockfish is allocated to the MS and C/P sectors, as follows: 30 mt for the MS sector, and 16 mt for

the C/P sector.

¢ Consistent with regulations at § 660.55(c), 9 percent (66.8 mt) of the total trawl allocation for darkblotched rockfish is allocated to the Pacific
whiting fishery, as follows: 28.1 mt for the Shorebased IFQ Program, 16.0 mt for the MS sector, and 22.7 mt for the C/P sector. The tonnage cal-
culated here for the Pacific whiting IFQ fishery contributes to the total shorebased trawl allocation, which is found at § 660.140(d)(1)(ii)(D).

dConsistent with regulations at § 660.55(i)(2), the commercial harvest guideline for Pacific whiting is allocated as follows: 34 percent (118,649
mt) for the C/P Coop Program; 24 percent (83,752 mt) for the MS Coop Program; and 42 percent (146,567 mt) for the Shorebased IFQ Program.
No more than 5 percent of the Shorebased IFQ Program allocation (7,328 mt) may be taken and retained south of 42° N lat. before the start of

the primary Pacific whiting season north of 42° N lat.

e Consistent with regulations at § 660.55(c), 17 percent (679.4 mt) of the total trawl allocation for Pacific ocean perch is allocated to the Pacific
whiting fishery, as follows: 285.3 mt for the Shorebased IFQ Program, 163.0 mt for the MS sector, and 231.0 mt for the C/P sector. The tonnage
calculated here for the Pacific whiting IFQ fishery contributes to the total shorebased trawl allocation, which is found at § 660.140(d)(1)(ii)(D).

fConsistent with regulations at § 660.55(c), 10 percent (996.5 mt) of the total trawl allocation for widow rockfish is allocated to the whiting fish-
eries, as follows: 418.5 mt for the shorebased IFQ fishery, 239.2 mt for the mothership fishery, and 338.8 mt for the catcher/processor fishery.
The tonnage calculated here for the whiting portion of the shorebased IFQ fishery contributes to the total shorebased trawl allocation, which is

found at § 660.140(d)(1)(ii)(D).

m 5. In § 660.140, revise paragraph (d)y* * * trawl fishery, NMFS will issue QP based
(d)(1)(ii)(D) to read as follows: (1) > = * on the following shorebased trawl
(@) * * * allocations:
§660.140 Shorebased IFQ Program. (D) Pacific whiting and non-whiting
* * * * * QP shorebased trawl allocations. For the
TABLE 1 TO PARAGRAPH (d)(1)(11)(D)
Sh 20[19 d Sh 2050 d
’ orebase orebase
IFQ species Area trawl allocation | trawl allocation
(mt) (mt)

Arrowtooth flounder .........ccccoooiiiiiiiiiieee e COaStWIAE ...oooiieecciiie e 12,735.1 10,052.3
2oz Lo o1 o RN South of 40°10" N 1At ..eeeeeeeiiiieeee e 800.7 767.1
Canary rockfish .. COASIWIAE ..o 953.6 894.3
Chilipepper ..... South of 40°10" N lat ....eeeveiiiiiieeee e 1,838.3 1,743.8
COWCOD .......ccucun..... South of 40°10” N lat ...ceeecvieeiieiie e 2.2 3.2
Darkblotched rockfish . CoaStWIAE ....veeieiieiiieieeee e 658.4 703.4
Dover sole .................. COaStWIAE ...oceeeiecciiie e 45,979.2 45,979.2
English sole COoaSIWIAE .....eeeiiieiiceeee e 9,375.1 9,417.9
Lingcod ....... North of 40°10" N lat ....ccccvveeiiiieeeee s 2,051.9 1,903.4
Lingcod .... South of 40°10" N lat ....eeeviiiiiiiiieee e 462.5 386.0
Longspine thornyhead ............. North of 34°27" N lat .....ccceeriiiiieiieee e 2,420.0 2,293.6
Minor Shelf Rockfish complex . North of 40°10" N lat ....cooeeiieiiiieee e, 1,155.2 1,151.6
Minor Shelf Rockfish complex . .. | South of 40°10" N 1at ..ccooveeiiricceceeee e 188.6 188.6
Minor Slope Rockfish complex ........cccooeviieiieiiennnenne North of 40°10" N lat ......cceeeeiiiieieieeee s 1,248.8 1,237.5
Minor Slope Rockfish complex .........ccccvcveviriiiinecnns South of 40°10" N lat ...ccooveeiiriiiiiec e 456.0 455.4
Other Flatfish complex Coastwide 5,603.7 5,192.4
Pacific cod .......ccceee. Coastwide 1,034.1 1,034.1
Pacific ocean perch .......cccccceiiiiiiiieeeeeee s North of 40°10" N lat ......cccvvvieeiieieeeee e, 3,697.3 3,602.2
Pacific Whiting ........ccooiiiiiiiicc e CoaStWide .....cevveiieeieeceee e 152,326.5 146,567
Petrale sole Coastwide ............ 2,453.0 2,393.2
SablefiSh ..o North of 36° N lat 2,581.3 2,636.8
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TABLE 1 TO PARAGRAPH (d)(1)(11)(D)—Continued
2019 2020
. Shorebased Shorebased

IFQ species Area trawl allocation | trawl allocation

(mt) (mt)
SabIefiSh ...ooooii e South of 36° N lat ......oeevieeiiee e, 834.0 851.7
Shortspine thornyhead ..... North of 34°27" N lat ....cccceviiiiieiieee e 1,506.8 1,493.5
Shortspine thornyhead ..... South of 34°27" N lat .....cooviriiiiiiiee s 50.0 50.0
Splitnose rockfish ......... South of 40°10" N lat ...eeevieeiieiiieee e 1,646.7 1,628.7
Starry flounder ........ COoastWIde .....cooviiiiiiiieieece e 211.6 211.6
Widow rockfish ................. (070 =Ty 1T [ SN 9,928.8 9,387.1
YELLOWEYE ROCKFISH ... CoaStWIAE ....eeeeiieiiieieeie et 3.4 3.4
Yellowtail rockfish ........ccccoeeiiiiiiie e, North of 40°10" N lat .....cccvveeviiieeeee s 4,305.8 4,048.0

* * * * *
[FR Doc. 2020-08019 Filed 4—16—20; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

AFRICAN DEVELOPMENT
FOUNDATION

Public Quarterly Meeting of the Board
of Directors

AGENCY: United States African
Development Foundation. ACTION:
Notice of meeting.

SUMMARY: The US African Development
Foundation (USADF) will hold its
quarterly meeting of the Board of
Directors to discuss the agency’s
programs and administration. This
meeting location will be held via
teleconference. For teleconference
details, see the provided contact
information.

DATES: The meeting date is Tuesday,
April 21, 2020, 10:30 a.m. to 12:00 p.m.
FOR FURTHER INFORMATION CONTACT: Ms.
Nina-Belle Mbayu, (202) 233-8808,
nbmbayu@usadf.gov.

Authority: Public Law 96-533 (22
U.S.C.§290h).

Dated: April 14, 2020.
Nina-Belle Mbayu,
Acting General Counsel.
[FR Doc. 2020-08177 Filed 4-16-20; 8:45 am]
BILLING CODE 6117-01-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

April 14, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995.
Comments are requested regarding (1)
whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of burden including
the validity of the methodology and

assumptions used; (3) ways to enhance
the quality, utility and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.

Comments regarding this information
collection received by May 18, 2020 will
be considered. Written comments and
recommendations for the proposed
information collection should be
submitted within 30 days of the
publication of this notice on the
following website www.reginfo.gov/
public/do/PRAMain. Find this
particular information collection by
selecting ““Currently under 30-day
Review—Open for Public Comments” or
by using the search function

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Departmental Administration—Office
of Safety, Security and Protection

Title: USDA PIV Request for
Credential.

OMB Control Number: 0505-0022.

Summary of Collection: The
Homeland Security Presidential
Directive (HSPD)-12 information
collection is required for establishing
the applicant’s identity for Personal
Identity Verification (PIV) credential
issuance. The information requested
must be provided by Federal contractors
and other applicable individuals
(including all employees and some
affiliates) when applying for a USDA
PIV credential (identification card), also
known as “LincPass.” The information
is necessary to comply with the
requirements outlined in Homeland
Security Presidential Directive (HSPD)
12, and Federal Information Processing
Standard (FIPS) 201-2. USDA has
implemented an automated identity
proofing, registration, and issuance
process consistent with the
requirements outlined in FIPS 201-2.

Need and Use of the Information:
Information will be collected using form
AD 1197, Request for USDA
Identification (ID) Badge, to issue a site
badge to grant individuals short term
assess to facilities. USDA has chosen to
use GSA’s USAccess program for
HSPD-12 credentialing and identity
management. The automated system
includes six separate and distinct roles
to ensure no one single individual can
issue a credential without further
validation from another authorized role
holder. An automated notification
workflow provides streamlined
communication between role holder and
the applicant, notifying each as to the
respective steps in the process. If the
information is not collected, Federal
and non-Federal employees may not be
permitted in some facilities and will not
be allowed access to government
computer systems.

Description of Respondents:
Individuals or households.

Number of Respondents: 12,000.

Frequency of Responses: Reporting:
On occasion.

Total Burden Hours: 24,000.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-08161 Filed 4-16-20; 8:45 am]
BILLING CODE 3412-BA-P

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

[Docket No. APHIS-2020-0013]

Addition of Indonesia to the List of
Regions Affected With African Swine
Fever

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Notice.

SUMMARY: We are advising the public
that we have added Indonesia to the list
of regions that the Animal and Plant
Health Inspection Service considers to
be affected with African swine fever
(ASF). We have taken this action
because of confirmation of ASF in
Indonesia.

DATES: Indonesia was added to the
APHIS list of regions considered
affected with ASF on December 13,
2019.


http://www.reginfo.gov/public/do/PRAMain
http://www.reginfo.gov/public/do/PRAMain
mailto:nbmbayu@usadf.gov
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FOR FURTHER INFORMATION CONTACT: Dr.
John Grabau, Regionalization Evaluation
Services, Veterinary Services, APHIS,
920 Main Campus Drive, Suite 200,
Raleigh, NC 27606. Phone: (919) 855—
7738; email: John.H.Grabau@usda.gov.

SUPPLEMENTARY INFORMATION: The
regulations in 9 CFR part 94 (referred to
below as the regulations) govern the
importation of specified animals and
animal products to prevent introduction
into the United States of various animal
diseases, including African swine fever
(ASF). ASF is a highly contagious
animal disease of wild and domestic
swine. It can spread rapidly in swine
populations with extremely high rates of
morbidity and mortality. A list of
regions where ASF exists or is
reasonably believed to exist is
maintained on the Animal and Plant
Health Inspection Service (APHIS)
website at https://www.aphis.usda.gov/
aphis/ourfocus/animalhealth/animal-
and-animal-product-import-
information/animal-health-status-of-
regions/. This list is referenced in
§94.8(a)(2) of the regulations.

Section 94.8(a)(3) of the regulations
states that APHIS will add a region to
the list referenced in § 94.8(a)(2) upon
determining ASF exists in the region,
based on reports APHIS receives of
outbreaks of the disease from veterinary
officials of the exporting country, from
the World Organization for Animal
Health (OIE), or from other sources the
Administrator determines to be reliable,
or upon determining that there is reason
to believe the disease exists in the
region. Section 94.8(a)(1) of the
regulations specifies the criteria on
which the Administrator bases the
reason to believe ASF exists in a region.
Section 94.8(b) prohibits importation of
pork and pork products from regions
listed in accordance with § 94.8 except
if processed and treated in accordance
with the provisions specified in that
section or consigned to an APHIS-
approved establishment for further
processing. Section 96.2 restricts the
importation of swine casings that
originated in or were processed in a
region where ASF exists, as listed under
§94.8(a).

On December 17, 2019, the veterinary
authorities of the Republic of Indonesia
reported to the OIE the occurrence of
ASF in that country. This confirmation
of the ASF outbreak supported APHIS’
action on December 13, 2019, adding
the Republic of Indonesia to the list of
regions where ASF exists or is
reasonably believed to exist. This notice
serves as an official record and public
notification of that action.

As a result, pork and pork products
from Indonesia, including casings, are
subject to APHIS import restrictions
designed to mitigate the risk of ASF
introduction into the United States.

Pursuant to the Congressional Review
Act (5 U.S.C. 801 et seq.), the Office of
Information and Regulatory Affairs
designated this action as not a major
rule, as defined by 5 U.S.C. 804(2).

Authority: 7 U.S.C. 1633, 7701-7772,
7781-7786, and 8301-8317; 21 U.S.C. 136

and 136a; 31 U.S.C. 9701; 7 CFR 2.22, 2.80,
and 371.4.

Done in Washington, DG, this 13th day of
April 2020.
Mark Davidson,

Acting Administrator, Animal and Plant
Health Inspection Service.

[FR Doc. 2020-08081 Filed 4-16-20; 8:45 am]|
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE

Rural Utilities Service

[Docket No. RUS-20-WATER-0017]
Information Collection Activity;
Comment Request

AGENCY: Rural Utilities Service, USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
United States Department of
Agriculture’s Rural Utilities Service
(RUS) invites comments on this
information collection for which
approval from the Office of Management
and Budget (OMB) will be requested.
DATES: Comments on this notice must be
received by June 16, 2020.

FOR FURTHER INFORMATION CONTACT:
Pamela Bennett, Rural Development
Innovation Center, Regulations
Management Division, U.S. Department
of Agriculture, 1400 Independence
Avenue SW, STOP 0793, Room 4015
South Building, Washington, DC 20250—
0793. Telephone: (202) 720-9639.
Email: pamela.bennett@usda.gov.
SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see 5 CFR
1320.8(d)). This notice identifies an
information collection that RUS is
submitting to OMB for approval.
Comments are invited on: (a) Whether

the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (b) The accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (c)
Ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) Ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Comments may be sent by the Federal
eRulemaking Portal: Go to http://
www.regulations.gov and, in the lower
“Search Regulations and Federal
Actions” box, select “Rural Utilities
Service” from the agency drop-down
menu, then click on “Submit.” In the
Docket ID column, select RUS-20—
WATER-0017 to submit or view public
comments and to view supporting and
related materials available
electronically. Information on using
Regulations.gov, including instructions
for accessing documents, submitting
comments, and viewing the docket after
the close of the comment period, is
available through the site’s “User Tips”
link.

Title: Technical Assistance Programs.

OMB Control Number: 0572—-0112.

Type of Request: Extension of a
currently approved collection.

Abstract: The Rural Utilities Service
is authorized by section 306 of the
Consolidated Farm and Rural
Development Act (7 U.S.C. 1926) to
make loans to public agencies,
American Indian tribes, and nonprofit
corporations to fund the development of
drinking water, wastewater, and solid
waste disposal facilities in rural areas
with populations of up to 10,000
residents. Under the CONACT, 7 U.S.C.
1925(a), as amended, section 306(a) (14)
(A) authorizes Technical Assistance and
Training grants, and 7 U.S.C. 1932(b),
section 310B authorizes Solid Waste
Management grants. Grants are made for
100 percent of the cost of assistance.
The Technical Assistance and Training
Grants and Solid Waste Management
Grants programs are administered
through 7 CFR part 1775.

Estimate of Burden: Public reporting
for this collection of information is
estimated to average 3 hours per
response.

Respondents: Not-for-profit
institutions.


http://www.regulations.gov
http://www.regulations.gov
mailto:pamela.bennett@usda.gov
mailto:John.H.Grabau@usda.gov
https://www.aphis.usda.gov/aphis/ourfocus/animalhealth/animal-and-animal-product-import-information/animal-health-status-of-regions/
https://www.aphis.usda.gov/aphis/ourfocus/animalhealth/animal-and-animal-product-import-information/animal-health-status-of-regions/
https://www.aphis.usda.gov/aphis/ourfocus/animalhealth/animal-and-animal-product-import-information/animal-health-status-of-regions/
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Estimated Number of Respondents:
65.

Estimated Number of Responses per
Respondent: 19.

Estimated Total Annual Burden on
Respondents: 4,620.

Copies of this information collection
can be obtained from Pamela Bennett,
Rural Development Innovation Center,
Regulations Management Division, at
(202) 720-9639. All responses to this
notice will be summarized and included
in the request for OMB approval. All
comments will also become a matter of
public record.

Chad Rupe,

Administrator,Rural Utilities Service.
[FR Doc. 2020-08151 Filed 4—16-20; 8:45 am]
BILLING CODE 3410-15-P

CIVIL RIGHTS COMMISSION
Notice of Public Meeting of the
Washington Advisory Committee

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission
on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Washington Advisory Committee
(Committee) will hold a meeting via
teleconference on Friday, May 8, 2020 at
2:00 p.m. Pacific Time. The purpose of
the meeting for the Committee to
discuss their hearing on Voting Rights
and Felony Convictions in Washington.
DATES: The meeting will be held on
Friday, May 8, 2020 at 200 p.m. PT
Public call information: Dial: 800—
263-0877; Conference ID: 8372674.
FOR FURTHER INFORMATION CONTACT:
Brooke Peery, Designated Federal
Officer (DFO), at bpeery@usccr.gov or
(202) 701-1376.
SUPPLEMENTARY INFORMATION: Members
of the public may listen to the
discussion. This meeting is available to
the public through the above listed toll
free number. An open comment period
will be provided to allow members of
the public to make a statement as time
allows. The conference call operator
will ask callers to identify themselves,
the organization they are affiliated with
(if any), and an email address prior to
placing callers into the conference
room. Callers can expect to incur regular
charges for calls they initiate over
wireless lines, according to their
wireless plan. The Commission will not
refund any incurred charges. Callers
will incur no charge for calls they

initiate over land-line connections to
the toll-free telephone number. Persons
with hearing impairments may also
follow the proceedings by first calling
the Federal Relay Service at 1-800-877—
8339 and providing the Service with the
conference call number and conference
ID number.

Members of the public are also
entitled to submit written comments;
the comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
mailed to the Regional Programs Unit
Office, U.S. Commission on Civil Rights,
300 N. Los Angeles St., Suite 2010, Los
Angeles, CA 90012 or emailed to
Angelica Trevino at atrevino@usccr.gov.

Records generated from this meeting
may be inspected and reproduced at the
Regional Programs Unit Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available at: https://
www.facadatabase.gov/FACA/apex/
FACAPublicCommittee?id=
a10t0000001gzmYAAQ Please click on
the “Meeting Details”” and “Documents”
links. Persons interested in the work of
this Committee are also directed to the
Commission’s website, http://
www.usccr.gov, or may contact the
Regional Programs Unit office at the
above email or street address.

Agenda:

I. Welcome and Roll Call
II. Approval of Minutes from March 30, 2020
Hearing
III. Discussion of Testimony
IV. Public Comment
V. Adjournment
April 13, 2020.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2020-08098 Filed 4-16-20; 8:45 am)]
BILLING CODE P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[S-28-2020]

Approval of Subzone Expansion,
Winnebago Industries, Inc., Forest City
and Charles City, lowa

On February 11, 2020, the Executive
Secretary of the Foreign-Trade Zones
(FTZ) Board docketed an application
submitted by the Iowa Foreign Trade
Zone Corporation, grantee of FTZ 107,
requesting an expansion of Subzone
107A subject to the existing activation
limit of FTZ 107 on behalf of
Winnebago Industries, Inc., in Forest
City and Charles City, Iowa.

The application was processed in
accordance with the FTZ Act and
Regulations, including notice in the
Federal Register inviting public
comment (85 FR 9734-9735, February
20, 2020). The FTZ staff examiner
reviewed the application and
determined that it meets the criteria for
approval. Pursuant to the authority
delegated to the FTZ Board Executive
Secretary (15 CFR Sec. 400.36(f)), the
application to expand Subzone 107A
was approved on April 13, 2020, subject
to the FTZ Act and the Board’s
regulations, including Section 400.13,
and further subject to FTZ 107’s 2,000-
acre activation limit.

Dated: April 13, 2020.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2020-08139 Filed 4—16—20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-570-916]

Laminated Woven Sacks From the
People’s Republic of China:
Preliminary Results of the
Antidumping Duty Administrative
Review; 2018-2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily finds that 20
companies subject to the administrative
review of the antidumping duty (AD)
order on laminated woven sacks (LWS)
from the People’s Republic of China
(China) are part of the China-wide entity
because none filed a separate rate
application (SRA) or separate rate
certification (SRC). The period of review
(POR) is August 1, 2018 through July 31,
2019. Interested parties are invited to
comment on these preliminary results.

DATES: Applicable April 17, 2020.

FOR FURTHER INFORMATION CONTACT:
Kabir Archuletta, AD/CVD Operations,
Office V, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2593.

SUPPLEMENTARY INFORMATION:
Background

On August 2, 2019, Commerce
published a notice of opportunity to


https://www.facadatabase.gov/FACA/apex/FACAPublicCommittee?id=a10t0000001gzmYAAQ
https://www.facadatabase.gov/FACA/apex/FACAPublicCommittee?id=a10t0000001gzmYAAQ
https://www.facadatabase.gov/FACA/apex/FACAPublicCommittee?id=a10t0000001gzmYAAQ
https://www.facadatabase.gov/FACA/apex/FACAPublicCommittee?id=a10t0000001gzmYAAQ
http://www.usccr.gov
http://www.usccr.gov
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request an administrative review of the
AD order on LWS from China.?

Pursuant to a request from Laminated
Woven Sacks Fair Trade Coalition and
its individual members, Polytex Fibers
Corporation and ProAmpac Holdings
Inc. (collectively, the petitioners),2
Commerce initiated an administrative
review with respect to 20 companies:
Cangnan Color Make The Bag, Changle
Baodu Plastic Co., Ltd., First Way (H.K.)
Limited, Han Shing Chemical Co., Ltd.,
Jiangsu Hotson Plastics Co., Ltd.,
Ningbo Yong Feng Packaging Co., Ltd.,
Polywell Industrial Co., Polywell Plastic
Product Factory, Shandong Longxing
Plastic Products Company Ltd.,
Shandong Qikai Plastics Product Co.,
Ltd., Shandong Qilu Plastic Fabric
Group, Ltd., Shandong Shouguang
Jianyuan Chun Co., Ltd., Shandong
Youlian Co., Ltd., Wenzhou Hotson
Plastics Co., Ltd., Zibo Aifudi Plastic
Packaging Co., Ltd., Zibo Linzi Luitong
Plastic Fabric Co., Ltd., Zibo Linzi
Qitianli Plastic Fabric Co., Ltd., Zibo
Linzi Shuaiqiang Plastics Co., Ltd., Zibo
Linzi Worun Packing Product Co., Ltd.,
and Zibo Qigao Plastic Cement Co.,
Ltd.3 The deadline for interested parties
to submit an SRA or an SRC was
November 6, 2019.4 No party submitted
an SRA or an SRC.?

Scope of the Order

The product covered by this order is
laminated woven sacks. Laminated
woven sacks are bags or sacks consisting
of one or more plies of fabric consisting
of woven polypropylene strip and/or
woven polyethylene strip, regardless of
the width of the strip; with or without
an extrusion coating of polypropylene
and/or polyethylene on one or both
sides of the fabric; laminated by any
method either to an exterior ply of
plastic film such as biaxially-oriented
polypropylene (BOPP) or to an exterior
ply of paper that is suitable for high
quality print graphics. Effective July 1,
2007, laminated woven sacks are
classifiable under Harmonized Tariff

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 84 FR 37834
(August 2, 2019).

2 See Petitioners’ Letter, “Laminated Woven
Sacks from the People’s Republic of China: Request
for Antidumping Administrative Review,” dated
August 30, 2019.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
53411 (October 7, 2019) (Initiation Notice).

4 See Initiation Notice, 84 FR at 53413 (*‘Separate
Rate Certifications are due to Commerce no later
than 30 calendar days after publication of this
Federal Register notice. . . . Separate Rate Status
Applications are due to Commerce no later than 30
calendar days of publication of this Federal
Register notice”).

51d.

Schedule of the United States (HTSUS)
subheadings 6305.33.0050 and
6305.33.0080. Laminated woven sacks
were previously classifiable under
HTSUS subheading 6305.33.0020. The
HTSUS subheadings are provided for
convenience and customs purposes
only; the written product description of
the scope of the order is dispositive. For
a full description of the scope of the
order, see the appendix to this notice.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a)(1)(B) of the Tariff
Act of 1930, as amended (the Act), and
19 CFR 351.213.

Preliminary Results of Review

Commerce no longer considers the
non-market economy (NME) entity as an
exporter conditionally subject to an AD
administrative review.6 Accordingly,
the NME entity will not be under review
unless Commerce specifically receives a
request for, or self-initiates, a review of
the NME entity.” Commerce considers
China to be a NME country 8 and, in
accordance with section 771(18)(C)(i) of
the Act, we continue to treat China as
a NME country for purposes of this
administrative review. In this
administrative review, no party
requested a review of the China-wide
entity and we have not self-initiated a
review of the China-wide entity.
Because no review of the China-wide
entity is being conducted, the China-
wide entity’s entries are not subject to
the review and the rate applicable to the
NME entity is not subject to change as
a result of this review.

In proceedings involving NME
countries, such as China, Commerce
maintains a rebuttable presumption that
the export activities of all companies
within the country are subject to

6 See Antidumping Proceedings: Announcement
of Change in Department Practice for Respondent
Selection in Antidumping Duty Proceedings and
Conditional Review of the Non-Market Economy
Entity in NME Antidumping Duty Proceedings, 78
FR 65963, 65970 (November 4, 2013).

7In accordance with 19 CFR 351.213(b)(1), parties
should specify that they are requesting a review of
entries from exporters comprising the entity, and to
the extent possible, include the names of such
exporters in their requests.

8 See Antidumping Duty Investigation of Certain
Aluminum Foil from the People’s Republic of
China: Affirmative Preliminary Determination of
Sales at Less-Than-Fair-Value and Postponement of
Final Determination, 82 FR 50858, 50861
(November 2, 2017) (citing Memorandum, “China’s
Status as a Non-Market Economy,” dated October
26, 2017), unchanged in Certain Aluminum Foil
from the People’s Republic of China: Final
Determination of Sales at Less Than Fair Value, 83
FR 9282 (March 5, 2018), and accompanying Issues
and Decision Memorandum at Comment 1.

government control.® It is Commerce’s
policy to assign all exporters of the
subject merchandise from an NME
country a single rate unless an exporter
can affirmatively demonstrate an
absence of government control, both in
law (de jure) and in fact (de facto), with
respect to exports.10 In the Initiation
Notice, Commerce notified parties of the
application process by which
companies may obtain separate rate
status in NME proceedings.!* To
demonstrate separate rate eligibility,
Commerce normally requires a company
for which a review was requested, and
which was assigned a separate rate in
the most recent segment of the
proceeding in which the company
participated, to submit an SRC stating
that it continues to meet the criteria for
obtaining a separate rate.12 For a
company that was not assigned a
separate rate in a previous segment of
the proceeding, however, Commerce
requires an SRA to demonstrate separate
rate eligibility.13 The deadline for
interested parties to submit an SRA or
SRC in this administrative review was
November 6, 2019.14 None of the 20
companies subject to this review filed
an SRA or SRC. Commerce
preliminarily determines that these
companies have not demonstrated their
eligibility for separate rate status. As
such, Commerce also preliminarily
determines that the companies subject
to review are part of the China-wide
entity. The China-wide entity rate is
91.73 percent.1®

Public Comment

Interested parties are invited to
comment on these preliminary results
and may submit case briefs and/or
written comments, filed electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty

9 See Policy Bulletin 05.1, Separate-Rates Practice
and Application of Combination Rates in
Antidumping Investigations involving Non-Market
Economy Countries, dated April 15, 2005, available
at https://enforcement.trade.gov/policy/bull05-
1.pdf.

10[d.

11 See Initiation Notice, 84 FR at 53412—-13.

12[d.

13]d.

14[d.

15 See Laminated Woven Sacks from the People’s
Republic of China: Notice of Court Decision Not in
Harmony with Final Determination Under Section
129 of the Uruguay Round Agreements Act, 81 FR
23457 (April 21, 2016); see also Notice of
Antidumping Duty Order: Laminated Woven Sacks
from the People’s Republic of China, 73 FR 45941
(August 7, 2008); Implementation of Determinations
Under Section 129 of the Uruguay Round
Agreements Act: Certain New Pneumatic Off-the-
Road Tires; Circular Welded Carbon Quality Steel
Pipe; Laminated Woven Sacks; and Light-Walled
Rectangular Pipe and Tube from the People’s
Republic of China, 77 FR 52683 (August 30, 2012).


https://enforcement.trade.gov/policy/bull05-1.pdf
https://enforcement.trade.gov/policy/bull05-1.pdf
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Centralized Electronic Service System
(ACCESS) within 30 days after the date
of publication of these preliminary
results of review.16 ACCESS is available
to registered users at http://
access.trade.gov. Rebuttal briefs, limited
to issues raised in the case briefs, must
be filed within seven days after the time
limit for filing case briefs.1” Parties who
submit case or rebuttal briefs in this
proceeding are requested to submit with
each argument a statement of the issue,
a brief summary of the argument, and a
table of authorities.?® Note that
Commerce has temporarily modified
certain of its requirements for serving
documents containing business
proprietary information, until May 19,
2020, unless extended.1?

Interested parties who wish to request
a hearing, or to participate if one is
requested, must submit a written
request to Commerce within 30 days of
the date of publication of this notice.20
Hearing requests should contain: (1) The
party’s name, address, telephone
number; (2) the number of participants;
and (3) a list of issues to be discussed.
Issues raised in the hearing will be
limited to those raised in the respective
case and rebuttal briefs.2? If a request for
a hearing is made, parties will be
notified of the time and date for the
hearing to be held at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.22

Unless otherwise extended,
Commerce intends to issue the final
results of this administrative review,
which will include the results of its
analysis of all issues raised in the case
briefs, within 120 days of the
publication of these preliminary results,
pursuant to section 751(a)(3)(A) of the
Act.

Assessment Rates

Upon issuance of the final results of
this review, Commerce will determine,
and U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries of subject
merchandise covered by this review.23
We intend to instruct CBP to liquidate

16 See 19 CFR 351.309(c)(1)(ii).

17 See 19 CFR 351.309(d)(1) and (2); see also
Temporary Rule Modifying AD/CVD Service
Requirements Due to COVID-19, 85 FR 17006
(March 26, 2020) (Temporary Rule) (‘“To provide
adequate time for release of case briefs via ACCESS,
E&C intends to schedule the due date for all rebuttal
briefs to be 7 days after case briefs are filed (while
these modifications are in effect)”).

18 See 19 CFR 351.309(c)(2) and 351.309(d)(2).

19 See Temporary Rule.

20 See 19 CFR 351.310(c).

21[d.

22 See 19 CFR 351.310(d)(1).

23 See 19 CFR 351.212(b)(1).

entries containing subject merchandise
exported by the companies under
review that we determine in the final
results to be part of the China-wide
entity at the China-wide entity rate of
91.73 percent. Commerce intends to
issue assessment instructions to CBP 15
days after the date of publication of the
final results of this review in the
Federal Register.24

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
review for shipments of the subject
merchandise from China entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided by sections
751(a)(2)(C) of the Act: (1) For
previously investigated or reviewed
Chinese and non-Chinese exporters not
listed above that received a separate rate
in a prior segment of this proceeding,
the cash deposit rate will continue to be
the existing exporter-specific rate; (2) for
all Chinese exporters of subject
merchandise that have not been found
to be entitled to a separate rate, the cash
deposit rate will be that for the China-
wide entity (i.e., 91.73 percent); and (3)
for all non-Chinese exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to the Chinese
exporter that supplied that non-Chinese
exporter. These deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers

This notice also serves as a reminder
to importers of their responsibility
under 19 CFR 315.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties prior to
liquidation of the relevant entries
during this review period. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Notification to Interested Parties

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(1) and 777(i) of the Act,
and 19 CFR 351.213(h) and
351.221(b)(4).

24For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

Dated: April 10, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix—Scope of the Order

The merchandise covered by the order is
laminated woven sacks. Laminated woven
sacks are bags or sacks consisting of one or
more plies of fabric consisting of woven
polypropylene strip and/or woven
polyethylene strip, regardless of the width of
the strip; with or without an extrusion
coating of polypropylene and/or
polyethylene on one or both sides of the
fabric; laminated by any method either to an
exterior ply of plastic film such as biaxially-
oriented polypropylene (“BOPP”’) or to an
exterior ply of paper that is suitable for high
quality print graphics; 25 printed with three
colors or more in register; with or without
lining; whether or not closed on one end;
whether or not in roll form (including sheets,
lay-flat tubing, and sleeves); with or without
handles; with or without special closing
features; not exceeding one kilogram in
weight. Laminated woven sacks are typically
used for retail packaging of consumer goods
such as pet foods and bird seed.

Effective July 1, 2007, laminated woven
sacks are classifiable under Harmonized
Tariff Schedule of the United States
(“HTSUS”) subheadings 6305.33.0050 and
6305.33.0080. Laminated woven sacks were
previously classifiable under HTSUS
subheading 6305.33.0020. Laminated woven
sacks are also classifiable under HTSUS
6305.33.0040. If entered with plastic coating
on both sides of the fabric consisting of
woven polypropylene strip and/or woven
polyethylene strip, laminated woven sacks
may be classifiable under HTSUS
subheadings 3923.21.0080, 3923.21.0095,
and 3923.29.0000. If entered not closed on
one end or in roll form (including sheets, lay-
flat tubing, and sleeves), laminated woven
sacks may be classifiable under other HTSUS
subheadings including 3917.39.0050,
3921.90.1100, 3921.90.1500, and
5903.90.2500. If the polypropylene strips
and/or polyethylene strips making up the
fabric measure more than 5 millimeters in
width, laminated woven sacks may be
classifiable under other HTSUS subheadings
including 4601.99.0500, 4601.99.9000, and
4602.90.0000. Although HTSUS subheadings
are provided for convenience and customs
purposes, the written description of the
scope of the order is dispositive.

[FR Doc. 2020-08136 Filed 4—16—20; 8:45 am|
BILLING CODE 3510-DS-P

25 “Paper suitable for high quality print graphics,”
as used herein, means paper having an ISO
brightness of 82 or higher and a Sheffield
Smoothness of 250 or less. Coated free sheet is an
example of a paper suitable for high quality print
graphics.
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DEPARTMENT OF COMMERCE

International Trade Administration

[A-423-814, A-580-899, A-791-824]

Acetone From Belgium, the Republic
of South Africa, and the Republic of
Korea: Correction to Antidumping Duty
Orders

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is correcting the
antidumping duty (AD) orders on
acetone from Belgium, the Republic of
South Africa (South Africa), and the
Republic of Korea (Korea).

DATES: Applicable April 17, 2020.

FOR FURTHER INFORMATION CONTACT: Alex
Cipolla, AD/CVD Operations, Office VII,
Enforcement and Compliance,
International Trade Administration,

U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—4956.

SUPPLEMENTARY INFORMATION: On March
31, 2020, Commerce published in the
Federal Register the antidumping duty
orders for acetone from Belgium, South
Africa, and Korea.® Pursuant to section
733(d) of the Act, suspension of
liquidation instructions issued pursuant
to an affirmative preliminary AD
determination may not remain in effect
for more than four months, except
where exporters representing a
significant proportion of exports of the
subject merchandise request Commerce
to extend that four-month period to no
more than six months. In the Orders, we
erroneously stated that the six-month
period, beginning on the date of
publication of the Preliminary
Determinations,? ended on March 22,
2020.2 However, the 180-day period,
beginning on the date of publication of

1 See Acetone from Belgium, the Republic of
South Africa, and the Republic of Korea:
Antidumping Duty Orders, 85 FR 17866 (March 31,
2020) (Orders).

2 See Acetone from Belgium: Preliminary
Affirmative Determination of Sales at Less Than
Fair Value, Postponement of Final Determination,
and Extension of Provisional Measures, 84 FR
49999 (September 24, 2019); see also Acetone from
the Republic of Korea: Preliminary Affirmative
Determination of Sales at Less Than Fair Value,
Postponement of Final Determination, and
Extension of Provisional Measures, 84 FR 50005
(September 24, 2019); and Acetone from the
Republic of South Africa: Preliminary Affirmative
Determination of Sales and Less Than Fair Value,
Postponement of Final Determination, and
Extension of Provisional Measures, 84 FR 49984
(September 24, 2019) (collectively, Preliminary
Determinations).

3 See Orders at 17867.

the Preliminary Determinations, ended
on March 21, 2020.

AD duties will be assessed on
unliquidated entries of acetone from
Belgium, South Africa, and Korea
entered, or withdrawn from warehouse,
for consumption on or after September
24, 2019 (which is the date of
publication of the Preliminary
Determinations), but will not be
assessed on entries occurring after the
expiration of the provisional measures
period on March 21, 2020, and before
publication of the International Trade
Commission’s final affirmative injury
determinations. No other changes have
been made to the Orders.

These corrected orders are published
in accordance with sections 706(a) and
736(a) of the Act and 19 CFR 351.211(b).

Dated: April 13, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-08140 Filed 4-16—20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-533-871]

Finished Carbon Steel Flanges From
India: Final Results of Antidumping
Duty Administrative Review; 2017—-
2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) finds that the producers/
exporters subject to this administrative
review made sales of finished carbon
steel flanges (flanges) from India at less
than normal value during the period of
review (POR), February 8, 2017 through
July 31, 2018.

DATES: Applicable April 17, 2020.

FOR FURTHER INFORMATION CONTACT: Fred
Baker, AD/CVD Operations, Office VI,
Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-2924.
SUPPLEMENTARY INFORMATION:

Background

This administrative review covers 37
producers/exporters of the subject
merchandise. Commerce selected two
companies, the Norma Group * and R.N.

1The Norma Group consists of the following
companies: Norma (India) Limited (Norma), USK
Exports Private Limited, Uma Shanker Khandelwal

Gupta & Co. Ltd. (Gupta) for individual
examination as the mandatory
respondents in this administrative
review.2 On October 29, 2019,
Commerce published the Preliminary
Results of this administrative review
and invited interested parties to
comment.3 On December 2, 2019,
Norma Group submitted its case brief.*
On the same day, Weldbend
Corporation and Boltex Manufacturing
Co., L.P. (collectively, the petitioners),
submitted two case briefs, one related to
Norma Group and one related to Gupta.>
On December 9, 2019, Norma Group and
Gupta each submitted a rebuttal brief.6
However, Commerce rejected Gupta’s
rebuttal brief on February 7, 2020,
because it contained untimely
submitted factual information.” Gupta
submitted a redacted version of its
original rebuttal brief on February 10,
2020.8 No other party submitted case or
rebuttal briefs. On February 13, 2020,
we extended the deadline for these final
results, until April 10, 2020.9

& Co., and Bansidhar Chiranjilal. The agency
collapsed these companies for purposes of
respondent selection because they were collapsed
in a prior segment of this proceeding (i.e.,
investigation). See Finished Carbon Steel Flanges
from India: Preliminary Determination of Sales at
Less Than Fair Value and Postponement of Final
Determination, 82 FR 9719 (February 8, 2017), and
accompanying Preliminary Determination
Memorandum at 4 (collectively, Preliminary
Determination); unchanged in Finished Carbon
Steel Flanges from India: Final Determination of
Sales at Less Than Fair Value, 82 FR 29483 (June
29, 2017) (Final Determination). Norma Group
presented evidence that the factual basis on which
Commerce made its prior determination has not
changed. See Norma Group’s March 1, 2019
Supplemental Questionnaire Response (Norma
Group March 1, 2019 SQR) at 12—20. Accordingly,
we continue to collapse and treat these companies
as a single entity for purposes of this proceeding.

2 See Memorandum, ‘“Antidumping Duty
Administrative Review of Finished Carbon Steel
Flanges from India: Respondent Selection,” dated
November 9, 2018.

3 See Finished Carbon Steel Flanges from India:
Preliminary Results of Antidumping Duty
Administrative Review; 2017-2018, 84 FR 57848
(October 29, 2019), and accompanying Preliminary
Decision Memorandum (collectively, the
Preliminary Results).

4 See Norma Group’s Case Brief, “Finished
Carbon Steel Flanges from India: Norma'’s
Comments on the Preliminary Results,” dated
December 2, 2019.

5 See Petitioners’ Case Briefs, “Finished Carbon
Steel Flanges from India: Case Brief—Weldbend
Corporation and Boltex Manufacturing Co., L.P.,”
dated December 2, 2019.

6 See Norma Group’s Rebuttal Brief, “Finished
Carbon Steel Flanges from India: Norma’s Rebuttal
Comments,” dated December 9, 2019.

7 See Commerce Letter, “Finished Carbon Steel
Flanges from India: Rejection of Rebuttal Brief,”
dated February 7, 2020.

8 See Gupta Rebuttal Brief, “Finished Carbon
Steel Flanges from India: Redacted Rebuttal Brief of
R.N. Gupta & Company Limited,” dated February
10, 2020.

9 See Memorandum, ‘“Finished Carbon Steel
Flanges from India: Extension of Deadline for Final

Continued
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Scope of the Order °

The scope of the Order covers
finished carbon steel flanges. Finished
carbon steel flanges are currently
classified under subheadings
7307.91.5010 and 7307.91.5050 of the
Harmonized Tariff Schedule of the
United States (HTSUS). They may also
be entered under HTSUS subheadings
7307.91.5030 and 7307.91.5070. While
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
Order is dispositive. A full description
of the scope of the Order is contained
in the Issues and Decision
Memorandum.!!

Analysis of Comments Received

All issues raised by the parties in
their case and rebuttal briefs are listed
in the appendix to this notice and
addressed in the Issues and Decision
Memorandum. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Commerce building. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly on the internet at http://
enforcement.trade.gov/frn/index.html.

The signed Issues and Decision
Memorandum and the electronic
version of the Issues and Decision
Memorandum are identical in content.

Changes Since the Preliminary Results

Based on our analysis of the
comments received, and for the reasons
explained in the Issues and Decision
Memorandum, Commerce made certain
changes to the preliminary weighted-
average dumping margin for the Norma
Group, and the companies not selected
for individual examination in this
administrative review.

Final Results of Administrative Review

For these final results, we determine
that the following weighted-average
dumping margins exist for the period
February 8, 2017 through July 31, 2018:

Weighted-average
Producers/exporters dumping margin
(percent)

LR N C 1070 £ U 0o A 15 (o U PO PP UPPRPIN 1.20
Norma (India) Limited/USK Exports Private Limited/Uma Shanker Khandelwal & Co./Bansidhar Chiranjilal 12 0.00
Adinath INternationNal ............ocooiiiiii e e e 1.20
Allena Group ............... 1.20
Alloyed Steel .....occveveiriiiiieeeeceeeee 1.20
Bebitz Flanges Works Private Limited . 1.20
C.D. INAUSINES ..ccvveveeereeeeeeeee 1.20
CHW Forge Pvt. Ltd 13 1.20
CHW Forge ......ccceeeee. 1.20
Citizen Metal Depot .... 1.20
Corum Flange ............. 1.20
DN Forge Industries ....... 1.20
Echjay Forgings Limited ........cccccceviiieiiiieeenne 1.20
Falcon Valves and Flanges Private Limited ... 1.20
Heubach International .............cccccceiiiinnn. 1.20
Hindon Forge Pvt. Ltd .... 1.20
Jai Auto Private Limited ........ 1.20
Kinnari Steel Corporation ............ 1.20
M F Rings and Bearing Races Ltd . 1.20
Mascot Metal Manufactures ........ 1.20
OM EXPOrts .....ccceevveneerieeennnn. 1.20
Punjab Steel Works (PSW) .. 1.20
R. D. FOrge ...cccooevviveeiiieenne 1.20
Raaj Sagar Steels .................... 1.20
Ravi Ratan Metal Industries .... 1.20
Rolex Fittings India Pvt. Ltd .... 1.20
Rollwell Forge Pvt. Ltd ............ 1.20
SHM (ShinHeung Machinery) .. 1.20
Siddhagiri Metal & Tubes ..... 1.20
Sizer India .......cccocviiiiiieenn. 1.20
Steel Shape India ........... 1.20
Sudhir Forgings Pvt. Ltd . 1.20
Tirupati FOrge .....oocooviiiiiiiieeeieeeceeee . 1.20
Umashanker Khandelwal FOrging LIMIted ...........cccooiiiiiiii e e s 1.20

Rate for Non-Selected Respondents

For the rate for non-selected
respondents in an administrative
review, generally, Commerce looks to

Results of Antidumping Duty Administrative
Review,” dated February 13, 2020.

10 See Finished Carbon Steel Flanges from India
and Italy: Antidumping Duty Orders, 82 FR 40136
(August 24, 2017) (the Order).

section 735(c)(5) of the Tariff Act of
1930, as amended (the Act), which
provides instructions for calculating the
all-others rate in a market economy
investigation. Under section

11 See Memorandum, “Issues and Decisions

Memorandum for the Final Results of
Administrative Review: Finished Carbon Steel
Flanges from India; 2017-2018,” dated concurrently

735(c)(5)(A) of the Act, the all-others
rate is normally “an amount equal to the
weighted-average of the estimated
weighted-average dumping margins
established for exporters and producers

with, and hereby adopted by, this notice (Issues and
Decisions Memorandum).
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individually investigated, excluding any
zero or de minimis margins, and any
margins determined entirely {on the
basis of facts available}.” In this
segment of the proceeding, we
calculated a weighted-average dumping
margin for Gupta that was not zero, de
minimis, or based on facts available.
Accordingly, we applied the weighted-
average dumping margin calculated for
Gupta to the non-individually examined
respondents.

Disclosure of Calculations

We intend to disclose the calculations
performed for these final results to
parties in this proceeding within five
days of the date of publication of this
notice, in accordance with 19 CFR
351.224(b).

Assessment Rates

Pursuant to section 751(a)(2)(C) of the
Act and 19 CFR 351.212(b)(1),
Commerce shall determine and U.S.
Customs and Border Protection (CBP)
shall assess antidumping duties on all
appropriate entries. For Gupta, because
its weighted-average dumping margin is
not zero or de minimis (i.e., less than 0.5
percent), Commerce has calculated
importer-specific antidumping duty
assessment rates. We calculated
importer-specific ad valorem
antidumping duty assessment rates by
aggregating the total amount of dumping
calculated for the examined sales of
each importer and dividing each of
these amounts by the total entered value
associated with those sales. We will
instruct CBP to assess antidumping
duties on all appropriate entries covered
by this review where an importer-
specific assessment rate is not zero or de
minimis. Pursuant to 19 CFR
351.106(c)(2), we will instruct CBP to
liquidate without regard to antidumping
duties any entries for which the
importer-specific assessment rate is zero
or de minimis.

For Norma, we will instruct CBP to
liquidate its entries during the POR

12 Commerce previously collapsed these
companies for purposes of respondent selection,
because they were collapsed in a prior segment of
this proceeding (i.e., investigation). See Preliminary
Determination); unchanged in Final Determination.
Norma Group presented evidence that the factual
basis on which Commerce made its prior
determination has not changed. See Norma Group
March 1, 2019 SQR at 12—-20. Accordingly, we
continue to collapse and treat these companies as
a single entity for purposes of this proceeding.

13 The name of this company was incorrected
spelled “CHQ Forge Pvt. Ltd.” in the initiation
notice. See Petitioners’ Letter, “Finished Carbon
Steel Flanges from India: Request for
Administrative Review,” dated August 31, 2018;
and Initiation of Antidumping and Countervailing
Duty Administrative Reviews, 83 FR 50077 (October
4,2018).

imported by the importers identified in
its questionnaire responses without
regard to antidumping duties because its
weighted-average dumping margin in
these final results is zero.14

For companies that were not selected
for individual examination, we will
instruct CBP to liquidate unreviewed
entries based on the methodology
described in the “Rate for Non-Selected
Respondents” section, above.

Consistent with Commerce’s
assessment practice, for entries of
subject merchandise during the POR
produced by any company upon which
we initiated an administrative review,
for which they did not know that the
merchandise was destined for the
United States, we will instruct CBP to
liquidate unreviewed entries at the all-
others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.15

We intend to issue instructions to
CBP 15 days after publication of the
final results of this administrative
review.

Cash Deposit Requirements

The following deposit requirements
for estimated antidumping duties will
be effective upon publication of the
notice of these final results of review for
all shipments of flanges from India
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication as provided by section
751(a)(2)(C) of the Act: (1) The cash
deposit rates for the reviewed
companies will be the rates established
in these final results of review, except
if the rate is less than 0.50 percent and,
therefore, de minimis within the
meaning of 19 CFR 351.106(c)(1), in
which case the cash deposit rate will be
zero; (2) for merchandise exported by
producers or exporters not covered in
this review but covered in a prior
segment of the proceeding, the cash
deposit rate will continue to be the
company-specific rate published for the
most recent period; (3) if the exporter is
not a firm covered in this review, a prior
review, or the original investigation, but
the producer is, then the cash deposit
rate will be the rate established for the
most recent period for the producer of
the subject merchandise; (4) the cash
deposit rate for all other producers or
exporters will continue to be 8.91

14 See Antidumping Proceeding: Calculation of
the Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping Duty
Proceedings; Final Modification, 77 FR 8103, 8103
(February 14, 2012).

15 For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:
Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).

percent,16 the all-others rate established
in the less-than-fair-value investigation.
These cash deposit requirements shall
remain in effect until further notice.

Notification to Importers

This notice serves as a final reminder
to importers of their responsibility
under 19 CFR 351.402(f)(2) to file a
certificate regarding the reimbursement
of antidumping duties and/or
countervailing duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
and/or countervailing duties occurred
and the subsequent assessment of
doubled antidumping duties.

Administrative Protective Order (APO)

This notice also serves as the only
reminder to parties subject to APO of
their responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return or destruction
of APO materials or conversion to
judicial protective order is hereby
requested. Failure to comply with the
regulations and the terms of an APO is
a sanctionable violation.

Notification to Interested Parties

We are issuing and publishing notice
of these final results in accordance with
sections 751(a) and 777(i)(1) of the Act.
Note that Commerce has temporarily
modified certain of its requirements for
serving documents containing business
proprietary information, until May 19,
2020, unless extended.1”

Dated: April 10, 2020.
Jeffrey 1. Kessler,

Assistant Secretaryfor Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

1I. Background

III. Scope of the Order

IV. Changes from the Preliminary Results

V. Discussion of the Issues
Comment 1: Gupta’s Scrap Offset
Comment 2: Gupta’s Interest Income Offset
Comment 3: Operating Expenses of

Bansidhar Chiranjilal

Comment 4: Ministerial Error

16 See Order, 82 FR at 40138 (August 24, 2017).

17 See Temporary Rule Modifying AD/CVD
Service Requirements Due to COVID-19, 85 FR
17006 (March 26, 2020).
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VI. Recommendation

[FR Doc. 2020-08137 Filed 4-16-20; 8:45 am|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Institute of Standards and
Technology

Request for Nominations for Members
To Serve on National Institute of
Standards and Technology Federal
Advisory Committees

AGENCY: National Institute of Standards
and Technology, Department of
Commerce.

ACTION: Notice.

SUMMARY: The National Institute of
Standards and Technology (NIST or
Institute) invites and requests
nomination of individuals for
appointment to seven existing Federal
Advisory Committees (Committees):
Board of Overseers of the Malcolm
Baldrige National Quality Award;
Judges Panel of the Malcolm Baldrige
National Quality Award; Information
Security and Privacy Advisory Board;
Manufacturing Extension Partnership
Advisory Board; National Construction
Safety Team Advisory Committee;
Advisory Committee on Earthquake
Hazards Reduction; and Visiting
Committee on Advanced Technology.
NIST will consider nominations
received in response to this notice for
appointment to the Committees, in
addition to nominations already
received. Registered Federal lobbyists
may not serve on NIST Federal
Advisory Committees in an individual
capacity.

DATES: Nominations for all Committees
will be accepted on an ongoing basis
and will be considered as and when
vacancies arise.

ADDRESSES: See below.
SUPPLEMENTARY INFORMATION:

Board of Overseers of the Malcolm
Baldrige National Quality Award

Address: Please submit nominations
to Robert Fangmeyer, Director, Baldrige
Performance Excellence Program, NIST,
100 Bureau Drive, Mail Stop 1020,
Gaithersburg, MD 20899-1020.
Nominations may also be submitted via
fax to 301-975-4967. Additional
information regarding the Committee,
including its charter, current
membership list, and executive
summary, may be found at http://
www.nist.gov/baldrige/community/
overseers.cfm.

Contact Information: Robyn Verner,
Designated Federal Officer, Baldrige

Performance Excellence Program, NIST,
100 Bureau Drive, Mail Stop 1020,
Gaithersburg, MD 20899-1020;
telephone 301-975-2361; fax 301-975—
4967; or via email at robyn.verner@
nist.gov.

Committee Information

The Board of Overseers of the
Malcolm Baldrige National Quality
Award (Board) was established in
accordance with 15 U.S.C.
3711a(d)(2)(B), pursuant to the Federal
Advisory Committee Act, as amended, 5
U.S.C. App.

Objectives and Duties

1. The Board shall review the work of
the private sector contractor(s), which
assists the Director of NIST in
administering the Malcolm Baldrige
National Quality Award (Award). The
Board will make such suggestions for
the improvement of the Award process
as it deems necessary.

2. The Board shall make an annual
report on the results of Award activities
to the Director of NIST, along with its
recommendations for the improvement
of the Award process.

3. The Board will function solely as
an advisory committee under the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App.

4. The Board will report to the
Director of NIST.

Membership

1. The Board will consist of at least
five and approximately 12 members
selected on a clear, standardized basis,
in accordance with applicable
Department of Commerce guidance, and
for their preeminence in the field of
organizational performance excellence.
There will be a balanced representation
from U.S. service, manufacturing,
nonprofit, education, and health care
industries. The Board will include
members familiar with the quality,
performance improvement operations,
and competitiveness issues of
manufacturing companies, service
companies, small businesses,
nonprofits, health care providers, and
educational institutions.

2. Board members will be appointed
by the Secretary of Commerce for three-
year terms and will serve at the
discretion of the Secretary. All terms
will commence on March 1 and end on
the last day of February of the
appropriate years.

Miscellaneous

1. Members of the Board shall serve
without compensation, but may, upon
request, be reimbursed travel expenses,

including per diem, as authorized by 5
U.S.C. 5701 et seq.

2. The Board will meet at least
annually, but usually two times a year.
Additional meetings may be called as
deemed necessary by the NIST Director
or by the Chairperson. Meetings are
usually one day in duration.

3. Board meetings are open to the
public. Board members do not have
access to classified or proprietary
information in connection with their
Board duties.

Nomination Information

1. Nominations are sought from the
private and public sector as described
above.

2. Nominees should have established
records of distinguished service and
shall be familiar with the quality
improvement operations and
competitiveness issues of manufacturing
companies, service companies, small
businesses, educational institutions,
health care providers, and nonprofit
organizations. The category (field of
eminence) for which the candidate is
qualified should be specified in the
nomination letter. Nominations for a
particular category should come from
organizations or individuals within that
category. A summary of the candidate’s
qualifications should be included with
the nomination, including (where
applicable) current or former service on
Federal advisory boards and Federal
employment. In addition, each
nomination letter should state that the
person agrees to the nomination,
acknowledges the responsibilities of
serving on the Board, and will actively
participate in good faith in the tasks of
the Board. Besides participation at
meetings, it is desired that members be
able to devote the equivalent of seven
days between meetings to either
developing or researching topics of
potential interest, and so forth, in
furtherance of their Board duties.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks a broad-based and
diverse Board membership.

Judges Panel of the Malcolm Baldrige
National Quality Award

Address: Please submit nominations
to Robert Fangmeyer, Director, Baldrige
Performance Excellence Program, NIST,
100 Bureau Drive Mail Stop 1020,
Gaithersburg, MD 20899-1020.
Nominations may also be submitted via
fax to 301-975-4967. Additional
information regarding the Committee,
including its charter, current
membership list, and executive
summary, may be found at https://
www.nist.gov/baldrige/how-baldrige-
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works/baldrige-community/judges-
panel.

Contact Information: Robyn Verner,
Designated Federal Officer, Baldrige
Performance Excellence Program, NIST,
100 Bureau Drive, Mail Stop 1020,
Gaithersburg, MD 20899-1020;
telephone 301-975-2361; fax 301-975—
4967; or via email at robyn.verner@
nist.gov.

Committee Information

The Judges Panel of the Malcolm
Baldrige National Quality Award (Panel)
was established in accordance with 15
U.S.C. 3711a(d)(1) and the Federal
Advisory Committee Act, as amended, 5
U.S.C. App.

Obijectives and Duties

1. The Panel will ensure the integrity
of the Malcolm Baldrige National
Quality Award (Award) selection
process. Based on a review of results of
examiners’ scoring of written
applications, Panel members will vote
on which applicants’ merit site visits by
examiners to verify the accuracy of
quality improvements claimed by
applicants. The Panel will also review
results and findings from site visits, and
recommend Award recipients.

2. The Panel will ensure that
individual judges will not participate in
the review of applicants as to which
they have any real or perceived conflict
of interest.

3. The Panel will function solely as an
advisory body, and will comply with
the provisions of the Federal Advisory
Committee Act, as amended, 5 U.S.C.
App.

4. The Panel will report to the
Director of NIST.

Membership

1. The Panel will consist of no less
than 9, and not more than 12, members
selected on a clear, standardized basis,
in accordance with applicable
Department of Commerce guidance.
There will be a balanced representation
from U.S. service, manufacturing, small
business, nonprofit, education, and
health care industries. The Panel will
include members familiar with the
quality improvement operations and
competitiveness issues of manufacturing
companies, service companies, small
businesses, nonprofits, health care
providers, and educational institutions.

2. Panel members will be appointed
by the Secretary of Commerce for three-
year terms and will serve at the
discretion of the Secretary. All terms
will commence on March 1 and end on
the last day of February of the
appropriate year.

Miscellaneous

1. Members of the Panel shall serve
without compensation, but may, upon
request, be reimbursed travel expenses,
including per diem, as authorized by 5
U.S.C. 5701 et seq.

2. The Panel will meet three times per
year. Additional meetings may be called
as deemed necessary by the NIST
Director or by the Chairperson. Meetings
are usually one to four days in duration.
In addition, each Judge must attend an
annual three-day Examiner training
course.

3. When approved by the Department
of Commerce Chief Financial Officer
and Assistant Secretary for
Administration, Panel meetings are
closed or partially closed to the public.

Nomination Information

1. Nominations are sought from all
U.S. service and manufacturing
industries, small businesses, education,
health care, and nonprofits as described
above.

2. Nominees should have established
records of distinguished service and
shall be familiar with the quality
improvement operations and
competitiveness issues of manufacturing
companies, service companies, small
businesses, health care providers,
educational institutions, and nonprofit
organizations. The category (field of
eminence) for which the candidate is
qualified should be specified in the
nomination letter. Nominations for a
particular category should come from
organizations or individuals within that
category. A summary of the candidate’s
qualifications should be included with
the nomination, including (where
applicable) current or former service on
federal advisory boards and federal
employment. In addition, each
nomination letter should state that the
person agrees to the nomination,
acknowledges the responsibilities of
serving on the Panel, and will actively
participate in good faith in the tasks of
the Panel. Besides participation at
meetings, it is desired that members be
either developing or researching topics
of potential interest, reading Baldrige
applications, and so forth, in
furtherance of their Panel duties.

3. The Department of Commerce is
committed to equal opportunity in the
workplace and seeks a broad-based and
diverse Panel membership.

Information Security and Privacy
Advisory Board (ISPAB)

Address: Please submit nominations
to Jeffrey Brewer, NIST, 100 Bureau
Drive, Mail Stop 8930, Gaithersburg,
MD 20899-8930. Nominations may also

be submitted via fax to 301-975-8670,
Attn: ISPAB Nominations. Additional
information regarding the ISPAB,
including its charter and current
membership list, may be found on its
electronic home page at http://
csre.nist.gov/groups/SMA/ispab/
index.html.

Contact Information: Jeffrey Brewer,
ISPAB Designated Federal Officer
(DFO), NIST, 100 Bureau Drive, Mail
Stop 8930, Gaithersburg, MD 20899—
8930; telephone 301-975-2489; fax:
301-975-8670; or via email at
jeffrey.brewer@nist.gov.

Committee Information

The ISPAB (Committee or Board) was
originally chartered as the Computer
System Security and Privacy 