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DEPARTMENT OF EDUCATION

34 CFR Parts 600 and 668
[Docket ID ED-2018—-OPE-0076]
RIN 1840-AD38

Distance Education and Innovation

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Secretary proposes to
amend the general, establishing
eligibility, maintaining eligibility, and
losing eligibility sections of the
Institutional Eligibility regulations
issued under the Higher Education Act
of 1965, as amended (HEA), related to
distance education and innovation. In
addition, the Secretary proposes to
amend the Student Assistance General
Provisions regulations issued under the
HEA.

DATES: The U.S. Department of
Education (the “Department” or “we”’)
must receive your comments on or
before May 4, 2020.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

If you are submitting comments
electronically, we strongly encourage
you to submit any comments or
attachments in Microsoft Word format.
If you must submit a comment in Adobe
Portable Document Format (PDF), we
strongly encourage you to convert the
PDF to print-to-PDF format or to use
some other commonly used searchable
text format. Please do not submit the
PDF in a scanned format. Using a print-
to-PDF format allows the Department to
electronically search and copy certain
portions of your submissions.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your
comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “Help.”

e Postal Mail, Commercial Delivery,
or Hand Delivery: The Department
strongly encourages commenters to
submit their comments electronically.
However, if you mail or deliver your
comments about the proposed
regulations, address them to Scott Filter,

U.S. Department of Education, 400
Maryland Ave. SW, Mail Stop 294—42,
Washington, DC 20202.

Privacy Note: The Department’s
policy is to make comments received
from members of the public available for
public viewing on the Federal
eRulemaking Portal at
www.regulations.gov. Therefore,
commenters should be careful to
include in their comments only
information that they wish to make
publicly available.

FOR FURTHER INFORMATION CONTACT: For
further information, contact Scott Filter
at (202) 453-7249 or Scott.Filter@
ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay
Service (FRS), toll free, at (800) 877—
8339.

SUPPLEMENTARY INFORMATION:
Executive Summary

Purpose of This Regulatory Action

The purpose of these distance
education and innovation regulations is
to reduce barriers to innovation in the
way institutions deliver educational
materials and opportunities to students,
and assess their knowledge and
understanding, while providing
reasonable safeguards to limit the risks
to students and taxpayers. Institutions
of higher education (IHEs) may be
dissuaded from innovating because of
added regulatory burden and
uncertainty about how the Department
will apply its regulations to new types
of programs and methods of
institutional educational delivery. In the
past, the Department has not updated its
regulations frequently enough to keep
pace with new types of technology or
educational innovations. For example,
the current regulations do not address
subscription-based programs or consider
programs made possible through
artificial intelligence-driven adaptive
learning. On the other hand, the
regulations refer to outdated
technologies, in some cases based on
statutory language, such as “facsimile
transmission” and ‘““video cassettes,
DVDs, and CD-ROMs.” Because of the
time it takes to implement new
regulations, it is unlikely that the
Department will be able to keep pace
with developing technologies and other
innovations in real time. These
proposed regulations attempt to remove
barriers that institutions face when
trying to create and implement new and
innovative ways of providing education
to students, and also provide sufficient
flexibility to ensure that future
innovations we cannot yet anticipate

have an opportunity to move forward
without undue risk of a negative
program finding or other sanction on an
institution.

The Department’s proposed
regulations are also designed to protect
students and taxpayers from
unreasonable risks. Inadequate
consumer information could result in
students enrolling in programs that will
not help them meet their goals. In
addition, institutions adopting
innovative methods of educating
students may expend taxpayer funds in
ways that were not contemplated by
Congress or the Department, resulting in
greater risk to the taxpayers of waste,
fraud, and unnecessary spending. These
proposed regulations attempt to limit
risks to students and taxpayers resulting
from innovation by delegating various
oversight functions to the bodies best
suited to conduct that oversight—States
and accreditors. This delegation of
authority through the higher education
regulatory triad entrusts oversight of
most consumer protections to States,
assurance of academic quality to
accrediting agencies, and protection of
taxpayer funds to the Department.

Through this regulatory action, the
Department proposes to: (1) Amend the
definitions of “‘clock hour”” and “credit
hour” to provide flexibility to distance
education and other types of
educational programs that emphasize
demonstration of learning rather than
seat time when measuring student
outcomes, while still allowing those
programs to participate in the Federal
Student Aid programs authorized under
title IV of the HEA (title IV, HEA
programs), (2) amend the definitions of
“distance education” and
“correspondence course” to account for
changes in distance education
technology and the types of programs
offered by institutions, e.g.,
competency-based education (CBE)
programs, (3) clarify, through new
definitions, the requirements of regular
and substantive interaction between
students and instructors for a course to
be considered distance education and
not a correspondence course, (4) define
“incarcerated student” and “‘juvenile
justice facility” to clarify the Pell Grant
eligibility requirements for incarcerated
students, (5) allow students enrolled in
foreign institutions to take courses at
domestic institutions, (6) define
“subscription-based programs’ and
establish the conditions for
disbursement of title IV, HEA assistance
in such programs, (7) clarify and
simplify the requirements for ““direct
assessment programs,” including
regulations for the determination of
equivalent credit hours for such
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programs, (8) define a “week of
instruction” for asynchronous online
programs to clarify how that term
applies to distance education or
correspondence courses, (9) amend
regulations to ensure the treatment of
students enrolled in distance or
competency-based programs in a
manner consistent with their peers in
traditional programs, and (10) amend
regulations regarding financial
responsibility to codify and clarify
requirements when there is an
institutional change of ownership or
control.

Summary of the Major Provisions of
This Regulatory Action

The proposed regulations would—

e Clarify that when calculating the
number of correspondence students, a
student is considered “enrolled in a
correspondence course” if
correspondence courses constitute 50
percent or more of the courses in which
the student enrolled during an award
year;

e Limit the requirement for the
Secretary’s approval to an institution’s
first direct assessment program at each
credential level;

e Require institutions to report to the
Secretary when they add a second or
subsequent direct assessment program
or establish a written arrangement for an
ineligible institution or organization to
provide more than 25 percent, but no
more than 50 percent, of a program;

¢ Require prompt action by the
Department on any applications
submitted by an institution to the
Secretary seeking a determination that it
qualifies as an eligible institution and
any reapplications for a determination
that the institution continues to meet
the requirements to be an eligible
institution for HEA programs;

¢ Allow students enrolled in eligible
foreign institutions to complete up to 25
percent of an eligible program at an
eligible institution in the United States;
and clarify that, notwithstanding this
provision, an eligible foreign institution
may permit a Direct Loan borrower to
perform research in the United States
for not more than one academic year if
the research is conducted during the
dissertation phase of a doctoral
program;

e Clarify the conditions under which
a participating foreign institution may
enter into a written arrangement with an
ineligible entity;

e Provide flexibility to institutions to
modify their curriculum at the
recommendations of industry advisory
boards and without relying on a
traditional faculty-led decision-making
process;

¢ Provide flexibility to institutions
when conducting clock-to-credit hour
conversions to eliminate confusion
about the inclusion of homework time
in the clock-hour determination;

o Clarify the eligibility requirements
for a direct assessment program;

e Clarify, in consideration of the
challenges to institutions posed by
minimum program length standards
associated with occupational licensing
requirements, which vary from State to
State, that an institution may
demonstrate a reasonable relationship
between the length of a program, as
defined in 20 U.S.C. 1001(b)(1), and the
entry-level requirements of the
occupation for which that program
prepares students;

o Clarify that a student is not
considered to have withdrawn for
purposes of determining the amount of
title IV grant or loan assistance that the
student earned if the student completes
all the requirements for graduation for a
non-term program or a subscription-
based program, if the student completes
one or more modules that comprise 50
percent or more of the number of days
in the payment period, or if the
institution obtains written confirmation
that the student will resume attendance
in a subscription-based or non-term
program;

e Remove provisions pertaining to the
use and calculation of the Net Present
Value of institutional loans for the
calculation of the 90/10 ratio for for-
profit IHEs, because the provisions are
no longer applicable;

e (Clarify satisfactory academic
progress requirements for non-term
credit or clock programs, term-based
programs that are not a subscription-
based program, and subscription-based
programs;

o Clarify that the Secretary will rely
on the requirements established by an
institution’s accrediting agency or State
authorizing agency to evaluate an
institution’s appeal of a final audit or
program review determination that
includes a finding about the
institution’s classification of a course or
program as distance education, or the
institution’s assignment of credit hours;

o Clarify that the Secretary may deny
an institution’s application for
certification or recertification to
participate in the title IV, HEA programs
if an institution is not financially
responsible or does not submit its audits
in a timely manner; and

o (Clarify that an institution is not
financially responsible if a person who
exercises substantial ownership or
control over an institution also
exercised substantial ownership or
control over another institution that

closed without executing a viable teach-
out plan or agreement.

Costs and Benefits: As further detailed
in the Regulatory Impact Analysis, the
benefits of the proposed regulations
include—(1) updating and clarifying
definitions of key terms related to
distance education, correspondence
courses, direct assessment and
competency-based programs to support
the continued development of these
innovative educational methods; (2)
identifying a disbursement process for a
subscription model for competency-
based education so schools know how
their students can access title IV aid for
them, removing one potential barrier to
growth of such programs; and (3)
eliminating references to outdated
technologies and making the regulations
flexible enough to accommodate further
technological advancements.
Institutions that choose to offer these
programs would benefit from the
clarifications of terms and processes
involved in establishing and
administering direct assessment
programs and reduced barriers to entry.
While those currently offering such
programs or competency-based courses
would be best positioned to offer new
programs in the near-term, we expect
additional institutions to take advantage
of the opportunities to offer new
programs. While it is more a function of
continued evolution in the
postsecondary market, removing the
barriers to entry will increase
competition and some institutions could
face a cost associated with losing
students to those that offer appealing
new programs.

The emphasis on flexibility,
workforce development, and innovative
educational approaches could be
beneficial to students. Students,
especially non-traditional students that
have been a key market for existing
competency-based or distance education
programs, could benefit from flexible
pacing and different models for
assessing progress. Additionally, while
competency-based models are a
relatively new segment of the
postsecondary market, some evidence
suggests that the self-pacing model and
other efforts by institutions may allow
students to graduate with lower debt,
but it is not clear how that factor will
develop as more institutions develop
competency-based programs.?

The proposed regulations would
involve a significant amount of
monetary transfers among the Federal
government, students, and institutions

1 www.texaspolicy.com/new-study-less-expensive-
competency-based-education-programs-just-as-
good-as-traditional-programs/.
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through increased Pell Grants and
Federal student loans. The Department
assumes students in the existing
baseline who switch from one program
to another will receive similar amounts
of Federal aid and not have a significant
budget impact. We estimate that new
students attracted to the new
competency-based or other programs
developed in part because of the
proposed regulations would have a net
Federal budget impact over the 2020—
2029 loan cohorts of $[—237] million in
outlays in the primary estimate scenario
and an increase in Pell Grant outlays of
$1,021 million over 10 years, for a total
net impact of $784 million. The
Department provides additional detail
related to budget estimates in the
Regulatory Impact Analysis section and
provides burden estimates in the
Paperwork Reduction Act section of this
NPRM.

Invitation to Comment: We invite you
to submit comments regarding these
proposed regulations. To ensure that
your comments have maximum effect in
developing the final regulations, we
urge you to identify clearly the specific
section or sections of the proposed
regulations that each of your comments
address, and provide relevant
information and data whenever
possible, even when there is no specific
solicitation of data and other supporting
materials in the request for comment.
We also urge you to arrange your
comments in the same order as the
proposed regulations. Please do not
submit comments that are outside the
scope of the specific proposals in this
NPRM, as we are not required to
respond to such comments.

We invite you to assist us in
complying with the specific
requirements of Executive Orders
12866, 13563, and 13771 and their
overall requirement of reducing
regulatory burden that might result from
these proposed regulations. Please let us
know of any further ways we could
reduce potential costs or increase
potential benefits while preserving the
effective and efficient administration of
the Department’s programs and
activities.

During and after the comment period,
you may inspect all public comments
about the proposed regulations by
accessing Regulations.gov. You may also
inspect the comments in person at 400
Maryland Ave. SW, Washington, DC,
between 8:30 a.m. and 4:00 p.m.,
Eastern Time, Monday through Friday
of each week except Federal holidays.
To schedule a time to inspect
comments, please contact the person
listed under FOR FURTHER INFORMATION
CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the
Rulemaking Record: On request, we will
provide an appropriate accommodation
or auxiliary aid to an individual with a
disability who needs assistance to
review the comments or other
documents in the public rulemaking
record for the proposed regulations. To
schedule an appointment for this type of
accommodation or auxiliary aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

Background

The Secretary proposes to amend
§§600.2, 600.7, 600.10, 600.20, 600.21,
600.52, 600.54, 668.1, 668.2, 668.3,
668.5, 668.8, 668.10, 668.13, 668.14,
668.15, 668.22, 668.28, 668.34, 668.111,
668.113, 668.164, 668.171, 668.174, and
668.175 of title 34 of the Code of Federal
Regulations (CFR). The regulations in 34
CFR part 600 pertain to institutional
eligibility under the HEA. The
regulations in 34 CFR part 668 pertain
to student assistance general provisions.
We are proposing these amendments
to—(1) clarify that when calculating the
number of correspondence students, a
student is considered “enrolled in a
correspondence course’ if
correspondence courses constitute 50
percent or more of the courses in which
the student enrolled during an award
year; (2) limit the requirement for the
Secretary’s approval to an institution’s
first direct assessment program at each
credential level; (3) require prompt
action by the Department on any
applications submitted by an institution
to the Secretary seeking a determination
that it qualifies as an eligible institution
and any reapplications for a
determination that the institution
continues to meet the requirements to
be an eligible institution for title IV,
HEA programs; (4) require institutions
to report to the Secretary when they add
a second or subsequent direct
assessment program or establish a
written arrangement for an ineligible
institution or organization to provide
more than 25 percent of a program; (5)
allow students enrolled in eligible
foreign institutions to complete up to 25
percent of an eligible program at an
eligible institution in the United States;
(6) clarify that an eligible foreign
institution may permit an individual
Direct Loan recipient to perform
research in the United States for not
more than one academic year, if the
research is conducted during the
dissertation phase of a doctoral
program; (7) clarify the conditions
under which a foreign school may enter
into a written arrangement with an
ineligible entity to provide educational

services; (8) provide flexibility to
institutions to modify curricula at the
recommendations of industry advisory
boards that include employers who hire
program graduates, widely recognized
industry standards and organizations, or
industry-recognized credentialing
bodies; (9) provide flexibility to
institutions when conducting clock-to-
credit hour conversions to eliminate
confusion about the inclusion of
homework time in the clock-hour
determination; (10) clarify the
requirements for a direct assessment
program to qualify as an eligible
program; (11) clarify the eligibility
requirements for programs that prepare
students for gainful employment in a
recognized occupation by establishing
how an institution may demonstrate a
reasonable relationship between the
length of a program, as defined in 20
U.S.C. 1001(b)(1), and the entry-level
requirements of the occupation for
which that program prepares students;
(12) clarify that a student is not
considered to have withdrawn if the
student completes all the requirements
for graduation from his or her
educational program, if the student
completes one or more modules that
comprise 50 percent or more of the
number of days in the payment period,
or if the institution obtains written
confirmation that the student will
resume attendance in a subscription-
based or non-term program; (13) remove
provisions pertaining to the use and
calculation of the Net Present Value of
institutional loans for the calculation of
the 90/10 ratio for for-profit institutions,
because the provisions are no longer
applicable; (14) clarify the requirements
for satisfactory academic progress for
students enrolled in non-term credit or
clock programs, term-based programs
that are not a subscription-based
program, and subscription-based
programs; (15) clarify that the Secretary
will rely on the requirements
established by an institution’s
accrediting agency to evaluate an
institution’s compliance when the
institution appeals a final audit or
program review determination that
includes a finding about the
institution’s classification of a course or
program as distance education, or the
institution’s assignment of credit hours;
(16) clarify that the Secretary may deny
an institution’s application for
certification or recertification to
participate in the title IV, HEA programs
if an institution is not financially
responsible or does not submit its audits
in a timely manner; (17) clarify that an
institution is not financially responsible
if a person who exercises substantial
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ownership or control over an institution
also exercised substantial ownership or
control over another institution that
closed without a viable teach-out plan
or agreement approved by the
institution’s accrediting agency and
faithfully executed by the institution;
and (18) make technical and conforming
changes.

Public Participation

On July 31, 2018, we published a
notice in the Federal Register (83 FR
36814) announcing our intent to
establish a negotiated rulemaking
committee to prepare proposed
regulations for the title IV, HEA
programs. We also announced our
intention to create two subcommittees
for this committee. In addition, we
announced three public hearings at
which interested parties could comment
on the topics suggested by the
Department and could suggest
additional topics that should be
considered for action by the negotiating
committee. The hearings were held on—

e September 6, 2018, in Washington,
DC;

e September 11, 2018, in New
Orleans, LA; and

e September 13, 2018 in Sturtevant,
WI.

Transcripts from the public hearings
are available at: www2.ed.gov/policy/
highered/reg/hearulemaking/2018/
index.html.

We also invited parties unable to
attend a public hearing to submit
written comments on the proposed
topics and to submit other topics for
consideration. Written comments
submitted in response to the July 31,
2018, Federal Register notice may be
viewed through the Federal
eRulemaking Portal at
www.regulations.gov, within docket ID
ED-2018-OPE-0076. Instructions for
finding comments are also available on
the site under “Help.”

Negotiated Rulemaking

Section 492 of the HEA, 20 U.S.C.
1098a, requires the Secretary to obtain
public involvement in the development
of proposed regulations affecting
programs authorized by title IV of the
HEA. After obtaining extensive input
and recommendations from the public,
including individuals and
representatives of groups involved in
the title IV, HEA programs, the
Secretary in most cases, must subject
the proposed regulations to a negotiated
rulemaking process. If negotiators reach
consensus on the proposed regulations,
the Department agrees to publish
without substantive alteration a defined

group of regulations on which the
negotiators reached consensus unless
the Secretary reopens the process or
provides a written explanation to the
participants stating why the Secretary
has decided to depart from the
agreement reached during negotiations.
Further information on the negotiated
rulemaking process can be found at:
www2.ed.gov/policy/highered/reg/
hearulemaking/hea08/neg-reg-faq.html.

On October 15, 2018, the Department
published a notice in the Federal
Register (83 FR 51906) announcing its
intention to establish one negotiated
rulemaking committee—the
Accreditation and Innovation
Committee (committee)—to prepare
proposed regulations for the title IV,
HEA programs. The notice set forth a
schedule for the committee meetings
and requested nominations for
individual negotiators to serve on the
negotiating committee. We also
announced the creation of three
subcommittees—the Distance Learning
and Innovation Subcommittee (referred
to as the “subcommittee” in this
document unless otherwise noted), the
Faith-Based Entities Subcommittee, and
the TEACH Grants Subcommittee—and
requested nominations for individuals
with pertinent expertise to participate
on the subcommittees.

The Department sought negotiators to
represent the following groups for the
Accreditation and Innovation
Committee: Students; legal assistance
organizations that represent students;
financial aid administrators at
postsecondary institutions; national
accreditation agencies; regional
accreditation agencies; programmatic
accreditation agencies; IHEs primarily
offering distance education; IHEs
eligible to receive Federal assistance
under title III, parts A, B and F, and title
V of the HEA, which include
Historically Black Colleges and
Universities, Hispanic-Serving
Institutions, American Indian Tribally
Controlled Colleges and Universities,
Alaska Native and Native Hawaiian-
Serving Institutions, and other
institutions with a substantial
enrollment of needy students as defined
in title IIT of the HEA; two-year public
IHEs; four-year public IHEs; faith-based
IHEs; private, nonprofit IHEs; private,
proprietary IHEs; employers; and
veterans.

For the Distance Learning and
Innovation Subcommittee, the
Department sought negotiators to
represent the following groups:
Students; legal assistance organizations
that represent students; private,
nonprofit IHEs, with knowledge of
direct assessment programs and

competency-based education; private,
for-profit IHEs, with knowledge of direct
assessment programs and competency-
based education; public IHEs, with
knowledge of direct assessment
programs and competency-based
education; accrediting agencies;
associations or organizations that
provide guidance to or represent
institutions with direct assessment
programs and competency-based
education; financial aid administrators
at postsecondary institutions; academic
executive officers at postsecondary
institutions; nonprofit organizations
supporting inter-State agreements
related to State authorization of distance
or correspondence education programs;
and State higher education executives.

The Accreditation and Innovation
negotiating committee included the
following members:

Susan Hurst, Ouachita Baptist University,
and Karen McCarthy (alternate), National
Association of Student Financial Aid
Administrators, representing financial aid
administrators at postsecondary institutions.

Robyn Smith, Legal Aid Foundation of Los
Angeles, and Lea Wroblewski (alternate),
Legal Aid of Nebraska, representing legal
assistance organizations that represent
students.

Ernest McNealey, Allen University, and
Eric Hill Hart (alternate), North Carolina A&T
State University, representing IHEs that
award or have awarded TEACH grants and
that are eligible to receive Federal assistance
under title III, Parts A, B, and F, and title V
of the HEA, which include Historically Black
Colleges and Universities, Hispanic-Serving
Institutions, American Indian Tribally
Controlled Colleges and Universities, Alaska
Native and Native Hawaiian-Serving
Institutions, Predominantly Black
Institutions, and other institutions with a
substantial enrollment of needy students as
defined in title III of the HEA.

David Dannenberg, University of Alaska,
Anchorage, and Tina Falkner (alternate),
University of Minnesota, representing four-
year public THEs.

Terry Hartle, American Council on
Education, and Ashley Ann Reich (alternate),
Liberty University, representing private,
nonprofit [HEs.

Jillian Klein, Strategic Education, Inc., and
Fabian Fernandez (alternate), Schiller
International University, representing
private, proprietary IHEs.

William Pena, Southern New Hampshire
University, and M. Kimberly Rupert
(alternate), Spring Arbor University,
representing IHEs primarily offering distance
education.

Christina Amato, Sinclair College, and
Daniel Phelan (alternate), Jackson College,
representing two-year public IHEs.

Barbara Gellman-Danley, Higher Learning
Commission, and Elizabeth Sibolski
(alternate), Middle States Commission on
Higher Education, representing regional
accreditation agencies.

Laura King, Council on Education for
Public Health, and Janice Knebl (alternate),
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American Osteopathic Association
Commission on Osteopathic College
Accreditation, representing programmatic
accreditation agencies.

Michale S. McComis, Accrediting
Commission of Career Schools and Colleges,
and India Y. Tips (alternate), Accrediting
Bureau of Health Education Schools,
representing national accreditation agencies.

Steven M. Sandberg, Brigham Young
University, and David Altshuler (alternate),
San Francisco Theological Seminary,
representing faith-based IHEs.

Joseph Verardo, National Association of
Graduate-Professional Students, and John
Castellaw (alternate), University of Arizona,
representing students.

Edgar McCulloch, IBM Corporation, and
Shaun T. Kelleher (alternate), BAM
Technologies, representing employers.

Daniel Elkins, Enlisted Association of the
National Guard of the U.S., and Elizabeth
Bejar (alternate), Florida International
University, representing veterans.

Annmarie Weisman, U.S. Department of
Education, representing the Department.

The negotiated rulemaking committee
met to develop proposed regulations on
January 14-16, 2019; February 19-22,
2019; March 25-28, 2019; and April 1-
3, 2019.

The negotiated rulemaking committee
also tasked a subcommittee to make
recommendations on issues related to
Distance Learning and Innovation. The
subcommittee met on January 17-18,
2019; February 12-13, 2019; and March
11-12, 2019. The membership of the
Distance Learning and Innovation
Subcommittee included the following
members:

Mary C. Otto, Campbell University,
representing financial aid administrators at
postsecondary institutions.

Jessica Ranucci, New York Legal
Assistance Group, representing legal
assistance organizations that represent
students.

Merodie Hancock, Thomas Edison
University, representing public IHEs, with
knowledge of direct assessment programs
and competency-based education.

Jody Feder, National Association of
Independent Colleges and Universities,
representing private, nonprofit IHEs, with
knowledge of direct assessment programs
and competency-based education.

Sue Huppert, Des Moines University,
representing nonprofit organizations
supporting inter-State agreements related to
State authorization of distance or
correspondence education programs.

Russell Poulin, The WICHE Cooperative for
Educational Technologies, representing
associations or organizations that provide
guidance to or represent institutions with
direct assessment programs and competency-
based education.

Robert E. Anderson, State Higher
Education Executive Officers, representing
State higher education executives.

Jillian Klein, Strategic Education, Inc.,
representing private, for-profit IHEs, with

knowledge of direct assessment programs
and competency-based education.

Leah K. Matthews, Distance Education
Accrediting Commission, representing
accrediting agencies.

David Schejbal, Marquette University,
representing academic executive officers at
postsecondary institutions.

Amanda Martinez, American University,
and Joseph Verardo, National Association of
Graduate-Professional Students, representing
students.

Carolyn Fast, Office of the New York State
Attorney General, representing State
attorneys general.

Gregory Martin and David Musser, U.S.
Department of Education, representing the
Department.

At its first meeting, the full negotiated
rulemaking committee reached
agreement on its protocols and proposed
agenda. The protocols provided, among
other things, that the committee would
operate by consensus. Consensus means
that there must be no dissent by any
member for the committee to have
reached agreement. Under the protocols,
the Department would use the
consensus-based language in its
proposed regulations for each “bucket”
of issues, as described in more detail
below, on which final consensus was
achieved. Furthermore, the Department
would not substantively alter the
consensus-based language of its
proposed regulations unless the
Department reopened the negotiated
rulemaking process or provided a
written explanation to the committee
members regarding why it decided to
depart from that language.

At the first meeting, the Department
received a petition for membership from
David Tandberg, Vice President of
Policy Research and Strategic Initiatives
at the State Higher Education Executive
Officers Association, to represent State
Higher Education Executive Officers.
The negotiated rulemaking committee
voted to include Mr. Tandberg on the
full committee. The Department also
received petitions to add other
members. The Department received a
petition to add a member representing
State Attorneys General to the full
committee and the Distance Education
and Innovation subcommittee. The
committee did not agree to add a
member representing this constituency
to the full committee but did agree by
consensus to add Carolyn Fast, a
representative of the New York Attorney
General, as a member to the
subcommittee.

During the first meeting, the
negotiating committee agreed to
negotiate an agenda of 22 issues related
to distance learning and innovation,
including some definitions and topics
related to accreditation that have been

addressed in another notice of proposed
rulemaking published in the Federal
Register on June 12, 2019 (84 FR 27404).
These 22 issues were: Accreditation-
related definitions; definitions of
“additional location” and ‘‘branch
campus”’; definition of “clock hour”;
definition of “credit hour”; definitions
of “distance education” and
“correspondence course”’; definitions of
“incarcerated student” and ‘“nonprofit”’;
State authorization of distance
education; definitions of “teach-out”
and “teach-out agreement”’; changes in
ownership and eligibility of additional
locations; limitations on taking
coursework in the United States while
enrolled at a foreign institution; written
arrangements with ineligible
institutions or organizations;
subscription period disbursement;
definition of a “week of instruction for
asynchronous online programs”’; clock-
to-credit hour conversion; direct
assessment programs; certification
procedures; limitation on hours in a
program that exceeds the State
minimum for employment; return of
title IV funds; satisfactory academic
progress; disclosure related to prior
learning assessment; use of accrediting
agency definitions for audit or program
review appeals; and financial
responsibility. Under the protocols,
these issues were placed into a “bucket”
on distance learning and innovation
upon which a final consensus would be
voted on by the full negotiated
rulemaking committee.

During committee meetings, the
committee reviewed and discussed the
Department’s drafts of regulatory
language and the committee and
subcommittee members’ alternative
language and suggestions. The
committee was briefed by each of the
subcommittees, including the Distance
Learning and Innovation Subcommittee,
through extensive written materials and
in-person presentations. At the final
meeting on April 3, 2019, the committee
reached consensus on the Department’s
proposed regulations. For this reason,
and according to the committee’s
protocols, all parties who participated
or were represented in the negotiated
rulemaking and the organizations that
they represent have agreed to refrain
from commenting negatively on the
consensus-based regulatory language.
For more information on the negotiated
rulemaking sessions, please visit:
www2.ed.gov/policy/highered/reg/
hearulemaking/2012/
programintegrity.html#info.

Summary of Proposed Changes

The proposed regulations would—


http://www2.ed.gov/policy/highered/reg/hearulemaking/2012/programintegrity.html#info
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e Amend in §600.2 the definitions of
“clock hour,” “correspondence course,”
“credit hour,” “distance education,”
“incarcerated student,” and “nonprofit
institution”;

e Add in § 600.2 new definitions for
“academic engagement” and “‘juvenile
justice facility”;

e Provide in § 600.7 that, when
calculating the number of
correspondence students for purposes of
determining whether an institution
exceeds statutory limitations on the
number of such students it enrolls, a
student is considered “enrolled in
correspondence courses” if
correspondence courses constituted
more than 50 percent of the courses in
which the student enrolled during an
award year;

e Amend §600.10 to require the
Secretary’s approval for an institution’s
first direct assessment program at each
credential level;

e Amend §600.20 to require prompt
action by the Department on any
materially complete applications
submitted by participating IHEs to the
Secretary seeking approval for new
programs. Additionally, the Department
proposes to amend this section to
remove the requirement that an
institution obtain approval to offer
additional educational programs, unless
the Secretary alerts the institution that
a program must be approved;

¢ Establish new reporting
requirements in § 600.21 to require an
institution to report to the Secretary its
addition of a second or subsequent
direct assessment program or its
establishment of a written arrangement
for an ineligible institution or
organization to provide more than 25
percent of a program pursuant to
§668.5(c);

e Amend in §600.52 the definition of
“foreign institution” to clarify that
students enrolled in eligible foreign
institutions may complete up to 25
percent of an eligible program at an
eligible institution in the United States,
and that an institution may permit an
individual Direct Loan borrower to
perform research in the United States
for not more than one academic year, if
conducted during the dissertation phase
of a doctoral program;

e Clarify in § 600.54 the conditions
under which a foreign school may enter
into a written arrangement with an
ineligible entity;

¢ Provide clarifying edits in § 668.1;

¢ Remove the definition of
“Academic Competitiveness Grant,”
amend the definition of “full-time
student” to include students enrolled in
subscription-based programs, provide
clarifying edits to the definition of

“third-party servicer,” and define
“subscription-based program” in
§668.2;

e Amend §668.3 to clarify the
definition of ““a week of instructional
time for a program offered using
asynchronous coursework through
distance education”;

e Amend §668.5 to increase the
flexibility of institutions using written
arrangements to timely provide relevant
educational program offerings, allowing
institutions to modify their curriculum
at the recommendations of industry
advisory boards or faculty review
committees, and calculating the
percentage of a program that is offered
by an ineligible institution or
organization;

e Amend §668.8 to provide
additional flexibility for institutions that
are conducting a clock-to-credit hour
conversion by equating a semester or
trimester hour to 30 clock hours of
instruction;

e Amend §668.10 to clarify the
requirements for a direct assessment
program to qualify as an eligible
program;

e Amend §668.13 to clarify the
requirements the Secretary will use to
certify a location as a branch campus
and to grant renewal of certification to
an institution if the Secretary does not
make a determination within 12 months
of the expiration of its current period of
participation and provide a number of
clarifying edits;

e Provide clarifying edits in § 668.14
and provide additional flexibility to
programs described in 20 U.S.C.
1001(b)(1), in demonstrating a
reasonable relationship between the
length of the program and licensure
requirements associated with the
recognized occupation for which the
program prepares students;

e Provide clarifying edits in § 668.15;

¢ Amend §668.22 to remove any
references to “‘modules” with respect to
non-term credit hour and clock hour
programs and clarify that a student is
not considered to have withdrawn if the
student completes all the requirements
for graduation before completing the
days or hours in the period that he or
she was scheduled to complete, if the
student completes one or more modules
that comprise 50 percent or more of the
number of days in the payment period,
or if the institution obtains written
confirmation that the student will
resume attendance in a subscription-
based or non-term program;

¢ Remove the provisions pertaining to
the use and calculation of the Net
Present Value of institutional loans from
§ 668.28, because those provisions are
no longer applicable;

e Amend §668.34 to clarify that an
institution may establish a program’s
maximum time frame in credit hours or
in calendar time, that a pace for
evaluation for a non-term credit or clock
hour program is not required due to the
requirements that students complete
half of the hours and weeks of
instruction in an academic year before
a subsequent disbursement of aid can be
made, and that an institution may
calculate a student’s pace in a term-
based program that is not a
subscription-based program by dividing
the cumulative number of hours the
student has successfully completed by
the cumulative number of hours the
student has attempted or by determining
the number of hours that the student
should have completed at the evaluation
point in order to complete the program
within the maximum timeframe;

e Provide clarifying edits in
§668.111;

e Amend §668.113 to clarify that in
cases where an institution or third-party
servicer appeals a final audit or program
review determination that includes a
finding about the institution’s
classification of a course or program as
distance education, or the institution’s
assignment of credit hours, the
Secretary relies on the requirements
established by the institution’s
accrediting agency or State approval
agency to evaluate the institution’s or
servicer’s compliance;

e Provide clarifying and technical
edits in § 668.164 for a subscription-
based program by revising the early
disbursement rules to clarify the earliest
an institution may disburse funds to
students in such a program;

e Amend §668.171 to clarify that the
Secretary may deny the institution’s
application for certification or
recertification to participate in the title
IV, HEA programs if an institution is not
financially responsible or does not
submit its audits timely;

e Amend §668.174 to clarify that an
institution is not financially responsible
if a person who exercises substantial
ownership or control over the
institution also exercised substantial
ownership or control over another
institution that closed without a viable
teach-out plan or agreement approved
by the institution’s accrediting agency
and faithfully executed by the
institution and to provide clarifying
edits; and

¢ Provide clarifying edits in
§668.175.

Significant Proposed Regulations: We
discuss substantive issues under the
sections of the proposed regulations to
which they pertain. Generally, we do
not address proposed regulatory
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provisions that are technical or
otherwise minor in effect.

§600.2 Definitions

Academic Engagement

Statute: The HEA does not define
“academic engagement.”

Current Regulations: There is no
regulatory definition of ““academic
engagement.” The regulations governing
the return of title IV funds process
under § 668.22 set certain requirements
for activities that may be considered
“academic attendance” or “‘attendance
at an academically-related activity” and
use those requirements as the basis for
establishing a student’s withdrawal
date. The types of academic attendance
identified in § 668.22(1)(7)(i)(A) include
the following: (1) Physically attending a
class where there is an opportunity for
direct interaction between the instructor
and students; (2) submitting an
academic assignment; (3) taking an
exam, interactive tutorial, or computer
assisted instruction; (4) attending a
study group assigned by the institution;
(5) participating in an online discussion
about academic matters; and (6)
initiating contact with a faculty member
to ask a question about the academic
subject studied in the course. Section
668.22(1)(7)(i)(B) provides that certain
types of activities may not be
considered academic attendance or
attendance at an academically-related
activity, including (1) living in
institutional housing; (2) participating
in an institution’s meal plan; (3) logging
into an online class without active
participation; and (4) participating in
academic counseling or advisement.

Proposed Regulations: The
Department proposes to incorporate the
majority of the language in the
regulations governing the return of title
IV funds in § 668.22(1)(7) relating to
requirements for academic attendance
and attendance at academically-related
activities into a definition of ““academic
engagement’” under § 600.2. We propose
to modify those requirements by
specifying that academic engagement
includes active participation by a
student in activities related to their
course of study, such as an online
course with an opportunity for
interaction or an interactive tutorial,
webinar, or other interactive computer-
assisted instruction. It does not include,
for example, simply logging into an
online platform. Such interaction could
include the use of artificial intelligence
or other adaptive learning tools so that
the student is receiving feedback from
technology-mediated instruction. We
also propose to strike the phrase
“without active participation” and

replace it with “without any further
participation.”

Reasons: The definitions of
‘“‘academic attendance” and “‘attendance
at an academically-related activity”
were included in a final rule published
in the Federal Register on October 29,
2010 (75 FR 66832) to clarify the types
of activities that the Department viewed
as sufficient for an institution to use as
a basis for establishing a student’s
withdrawal date for purposes of the
return of title IV funds process. The
Department proposes to exclude certain
activities, such as participating in
academic counseling or advisement or
logging into an online class without
participation, from the types of
activities that can be considered
academic attendance, because these
activities have been sources of past
abuse and, while potentially beneficial,
may not by themselves help a student
progress through their program.

During subcommittee meetings, the
Department proposed to use the
framework for defining “academic
attendance” that had been established
in the return of title IV funds regulations
to establish requirements for earning a
clock hour in a program using distance
education or correspondence courses.
The underlying concepts behind the
requirements for attendance focus on
student participation in activities that
are academic in nature. Thus, they are
easily applicable to the requirements for
earning clock hours. Members of the
subcommittee were generally supportive
of this approach but proposed to move
the requirements for academic
attendance to the definitions under part
600 for consistency. The Department
agreed to this approach, and it was later
agreed to by the full committee.

In response to comments from
members of the subcommittee and the
full committee, the Department made
several changes to the requirements for
academic attendance as they existed in
the return of title IV funds regulations.
One subcommittee member expressed
concern that participating in an online
tutorial or webinar that was not
interactive was more akin to reading or
homework performed passively, and
therefore should not be included in a
definition of “academic engagement.”
The Department added the word
“interactive” before the words ‘‘tutorial,
webinar, or other interactive computer-
assisted instruction” to address this
member’s concern. This change clarifies
that the Department expects that
academic engagement will involve the
opportunity for active engagement by a
student rather than only the passive
consumption of information. Active
engagement in this regard could include

the use of artificial intelligence or other
adaptive learning tools so that the
student is receiving feedback from
technology-mediated instruction. The
interaction need not be exclusively with
a human instructor.

The Department also made changes in
response to other comments from
committee members. We revised
paragraph (2)(i) of the definition, which
had previously referred to physical
attendance in a class, to include
attendance at a synchronous online
class where there is an opportunity for
interaction between the instructor and
students. This change reflects the
committee’s view that this type of
academic engagement is similar in both
classroom and online modalities. We
also propose to include “field or
laboratory activity” as academic
attendance, because these activities are
interactive and have traditionally been
considered forms of academic
engagement. Finally, to clarify an
ambiguity raised by committee
members, we rephrased paragraph
(3)(iii) to omit the word “‘active” before
“participation” and instead refer to
“any further participation.”

Clock Hour

Statute: The HEA does not define a
“clock hour.” Section 481(a)(2) of the
HEA defines an “academic year for an
undergraduate program,” in part, as
requiring a minimum of 24 semester or
trimester credit hours or 36 quarter
credit hours in a course of study that
measures academic progress in credit
hours or 900 clock hours in a course of
study that measures academic progress
in clock hours. Section 481(b) of the
HEA defines an “eligible program,” in
part, as a program of at least 600 clock
hours, 16 semester hours, or 24 quarter
hours or, in certain instances, a program
of at least 300 clock hours, 8 semester
hours, or 12 quarter hours.

Current Regulations: Section 600.2
defines a “clock hour” as a period of
time consisting of a 50- to 60-minute
class, lecture, or recitation in a 60-
minute period; a 50- to 60-minute
faculty supervised laboratory, shop
training, or internship in a 60-minute
period; or 60 minutes of preparation in
a correspondence course.

Proposed Regulations: The proposed
regulations would define a “clock hour
in a distance education program’ as 50
to 60 minutes in a 60-minute period of
attendance in a synchronous class,
lecture, or recitation where there is an
opportunity for direct interaction
between the instructor and students.
The proposed regulations specify that a
clock hour in a distance education
program must meet all accrediting
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agency and State requirements and that
it does not meet the conditions of the
definition if it exceeds an agency’s
restrictions on the number of clock
hours that may be offered through
distance education. As is always the
case, the Department may take action if
an agency is not following its policies.
The proposed regulations would also
require that an institution be technically
capable of monitoring a student’s
attendance in 50 out of 60 minutes for
each clock hour in a distance education
program through technology that
measures time spent on relevant work or
other means.

Reasons: In recent years, distance
learning technology has sufficiently
advanced to permit institutions to
conduct remotely synchronous, face-to-
face instruction with students and to
monitor the exact amount of time that
students spend participating in these
learning sessions. However, the current
regulatory definition of “‘clock hour”
has existed in substantially the same
form since it was promulgated as part of
the Basic Educational Opportunity
Grant regulations on November 6, 1974
(39 FR 39412), except for an amendment
to include a definition relating to
correspondence programs. The current
definition therefore predates the
internet and the emergence of distance
education programs.

The current definition of “clock hour”
presumes that, in programs other than
correspondence programs, students will
be in a classroom, laboratory, or other
physical setting and will be supervised
by one or more faculty members.
Because of this presumption, the
Department has received numerous
questions from institutions regarding
whether the regulations permit any
distance education coursework to use
clock hours for title IV purposes. In
response to these questions, the
Department has previously adopted the
position that a clock hour program can
include clock hours earned through
distance education, but only if the
institution’s or program’s accrediting
agency permits the institution to use
that modality and the institution has
sufficient technological resources to
monitor a student’s academic
engagement in 50 to 60 minutes of
distance education.

We propose to amend the definition
of “clock hour” to codify this policy,
and to further specify that only clock
hours that involve synchronous
instruction where students have an
opportunity to interact with instructors
meet the requirements of the proposed
definition. We believe that this
definition closely aligns with the
requirements of the current definition of

“clock hour” while incorporating
reasonable requirements to ensure that
institutions can monitor a student’s
participation during each hour. The
proposed definition would also clearly
distinguish between activities that have
historically been included in the
definition of “clock hour,” such as
instruction and hands-on training, and
activities such as reading or studying
that would have been considered
homework and would not have counted
toward the student’s completion of
clock hours under the current
regulations.

States and accrediting agencies may
also have an interest in limiting the
number of hours that students are
permitted to earn through distance
education or setting specific standards
for hours earned through online
training, particularly when the hours are
associated with programs or professions
that require hands-on training. The
Department proposes to clarify that any
hours that are not approved or
permitted by States or accrediting
agencies would not meet the
requirements of the Department’s
definition of “clock hour” as the
Department is relying upon those
approvals to make its determinations.

Correspondence Course

Statute: The HEA does not define
“correspondence course.” Institutional
eligibility requirements in section
102(a)(3) of the HEA provide that
institutions offering more than 50
percent of their courses by
correspondence or enrolling 50 percent
or more of their students in
correspondence courses, are ineligible
for title IV, HEA program assistance.

Current Regulations: The definition of
‘““correspondence course” in § 600.2
states that interaction between the
instructor and the student in such a
course is limited, is not regular and
substantive, and is primarily initiated
by the student. The definition also notes
that a correspondence course is
typically designed so that a student
proceeds through the course at the
student’s own pace.

Proposed Regulations: The
Department proposes to change the
definition of “correspondence course”
to refer to “instructors” rather than “the
instructor” and to strike the sentence
indicating that correspondence courses
are typically self-paced.

Reasons: Much of the distinction
between correspondence courses and
distance learning courses depends upon
the role of the instructor. However, the
term “‘instructor”” has been the subject of
questions from the field and a recent
audit by the Department’s Office of the

Inspector General. We also believe that
the definition should be changed
because approaches other than a single
instructor at the front of a traditional
lecture hall may be effective at helping
students learn.

The current definition of
“correspondence course’ suggests that
only one instructor is responsible for a
given course and is involved with the
majority of academic interactions with
students. However, the Department is
aware of many postsecondary programs
that use more than one instructor to
teach a course, including those that rely
heavily on the use of non-credentialed
graduate students to provide a
significant amount of instruction or
grading. Other arrangements utilize a
team approach to educating a student
where each member of the team may
perform a different function. In some
team—taught courses or programs, each
instructor uses his or her specialized
expertise to serve students in different
ways. These arrangements occur in
correspondence courses as well as in in-
person courses. Therefore, the
Department proposes to make the term
“instructors” plural in the definition of
a “correspondence course.” The
Department also seeks to clarify that
instructional support roles directly
related to the course meet the definition
of “instructor” as long as the roles of
such personnel meet qualifications for
instruction established by the
institution’s accrediting agency.

The current definition of
“correspondence course” indicates that
correspondence courses are typically
self-paced. While self-pacing is a facet
of many correspondence courses, the
Department does not consider whether
a course is self-paced when
distinguishing a correspondence course
from a course offered using distance
education. Instead, the Department
evaluates the level of interaction
between students and instructors in
such courses. Therefore, the sentence
relating to self-pacing in
correspondence courses is both
unnecessary and confusing, and the
Department proposes to strike it.

Credit Hour

Statute: The HEA does not define
“credit hour.” Section 481(a)(2) of the
HEA defines an “academic year for an
undergraduate program,” in part, as
requiring a minimum of 24 semester or
trimester credit hours or 36 quarter
credit hours in a course of study that
measures academic progress in credit
hours or 900 clock hours in a course of
study that measures academic progress
in clock hours. Section 481(b) of the
HEA defines an “eligible program,” in
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part, as a program of at least 600 clock
hours, 16 semester hours, or 24 quarter
hours or, in certain instances, a program
of at least 300 clock hours, 8 semester
hours, or 12 quarter hours. Sections
428(b)(1), 428B(a)(2), 428H(d)(1),
455(a)(1), and 484(b)(3) and (4) of the
HEA specify that a student must be
carrying at least one-half of the normal
full-time work load for the student’s
course of study to qualify for a loan
under parts B or D of title IV of the HEA.
Section 401 of the HEA provides that a
student’s Federal Pell Grant must be
adjusted based on the student’s
enrollment status and that a student
must be enrolled at least half time to be
eligible for a second consecutive Federal
Pell Grant in an award year.

Current Regulations: The definition of
“credit hour” in § 600.2, except as it
pertains to the requirements for clock-
to-credit hour conversion, is an amount
of work represented in intended
learning outcomes and verified by
evidence of student achievement that is
an institutionally established
equivalency that reasonably
approximates not less than—

¢ One hour of classroom or direct
faculty instruction and a minimum of
two hours of out of class student work
each week for approximately fifteen
weeks for one semester or trimester hour
of credit, or ten to twelve weeks for one
quarter hour of credit, or the equivalent
amount of work over a different amount
of time; or

e Other academic activities as
established by the institution including
laboratory work, internships, practica,
studio work, and other academic work
leading to an award of credit hours.

Proposed Regulations: The
Department proposes to retain, in large
part, the current definition of “credit
hour,” including time-based
requirements relative to classroom
instruction and other academic
activities. The Department proposes that
the amount of student work defined by
the institution as appropriate in meeting
the requirement for a credit hour be
approved by its accrediting agency or
State approval agency. In addition,
current language defining a “credit
hour,” in part, “as an amount of work
represented by intended learning
outcomes and verified by evidence of
student achievement” would be
modified to reference work defined by
an institution that is consistent with
commonly accepted practice in
postsecondary education. Finally, we
propose to add language clarifying that,
in determining the amount of work
associated with a credit hour, an
institution may take into account a
variety of delivery methods,

measurements of student work,
academic calendars, disciplines, and
degree levels. This would incorporate
into the regulation, sub-regulatory
guidance in Dear Colleague Letter GEN—
11-06 2 relevant to the current
definition of “credit hour.”

Reasons: The current regulatory
definition of “credit hour” was
established in 2010 (75 FR 66831),
based on the HEA use of credit hour as
a proxy for learning. Accrediting
agencies have held institutions to
various credit hour standards prior to
that regulation. The credit hour’s legacy
dates to Andrew Carnegie and his desire
to measure faculty workload in order to
help them earn a pension. It was not
designed to measure student learning,
but has been used by accrediting
agencies as an imperfect measure of
student progress.3 Those agencies’
definitions have, in turn, been used by
institutions to determine the types and
amounts of title IV aid for which
students are eligible. Over the last
decade, as a result of new educational
delivery methods and growth in
distance education program offerings
and enrollment, the Department
believes that it is necessary to adopt a
broader definition of “credit hour” that
focuses on student learning rather than
seat time and is flexible enough to
account for innovations in the delivery
models used by institutions. It is also
important to recognize that the
Department has no evidence that
students complete the requisite two
hours of out of class work required by
the current definition, nor has the
Department ever enforced or required
institutions to prove that such
homework is being completed.
Additionally, the Department is
concerned that students enrolled in
most laboratory classes do not receive
credit for out-of-class hours, even
though such classes typically do have
intense homework requirements that are
necessary to carry out work in the
laboratory.45

During the first meeting of the
subcommittee, the Department proposed
revising the definition of “credit hour”
to eliminate time-based requirements
and allow institutions to develop their
own definitions, provided they met
accrediting agency requirements. Citing
the need for a definition of “credit

2 jfap.ed.gov/dpcletters/GEN1106.html.

3 www.newamerica.org/education-policy/higher-
education/higher-ed-watch/the-curious-birth-of-the-
credit-hour/.

4 www.asccc.org/content/credit-where-credit-due-
incongruities-value-lab-and-lecture.

5 www.dailytexanonline.com/2019/02/14/ut-
students-deserve-more-credit-for-required-lab-
courses.

hour” that creates some measure of
consistency across higher education, the
subcommittee generally opposed
removing time-based requirements
associated with direct faculty
instruction, out of class student work,
and other academic activities from the
definition. The proposed definition
includes language ultimately agreed
upon by the subcommittee, and on
which consensus was reached, that
retains existing time-based standards.
While the Department and others
expressed concern about the 2010 credit
hour regulation as written, some
subcommittee members believed that
subsequent guidance, in particular, Dear
Colleague Letter GEN-11-06, provided
needed clarity.® The sub-regulatory
guidance in the Dear Colleague Letter
permits an institution to consider a
variety of delivery methods,
measurements of student work,
academic calendars, disciplines, and
degree levels in determining the amount
of work associated with a credit hour.
We agree that the Dear Colleague Letter
established appropriately flexible
standards and accommodates different
types of programs, while ensuring
consistency among postsecondary
institutions in how credit hours are
defined. Therefore, we agreed with the
subcommittee recommendation to adopt
language from Dear Colleague Letter
GEN-11-06 into the proposed
regulations. However, the Department
continues to be concerned that, despite
agreement that the institutions must be
consistent in the way that they assign
credit hours, in practice institutions and
accreditors assign different values to
laboratory classes than they do to
lecture classes.” 891011 For example, a
student who takes a lecture class that
meets for three hours per week, and
who is expected to do two hours of
homework for each hour spent in class,
is awarded three credits. This, despite
ample evidence that most students do
not spend anywhere near the amount of
time doing homework that they are
given credit for in the credit hour
definition. On the other hand, a student
who spends three hours in a laboratory
class, and who is more likely to actually
complete homework assignments since
laboratory classes generally require

6 ifap.ed.gov/dpcletters/GEN1106.html

7 www.lasc.edu/students/Credit% 20Hour
% 20Definition % 20for%20LASC.pdyf.

8 docs.accet.org/downloads/docs/doc15.pdf.

9 academicprograms.humboldt.edu/sites/default/
files/howtocalculatescu.pdf.

10 gucc.dasa.ncsu.edu/courseleaf-2/instructional-
formats/.

11 www.ccsf.edu/en/employee-services/office-of-
instruction/curriculum_committee/policies_
resolutions/lecture_lab_hours.html.
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considerable preparation as well as
laboratory reports after-the-fact, receives
only one credit. As mentioned
previously, because the credit hour was
developed to measure eligibility for
faculty employment benefits and since
laboratory classes are often taught by
graduate students or part-time faculty,
there was less interest in assigning a
credit value that would result in higher
wages to individuals in these roles. This
is unfair to students and it means that

a student in a STEM major is likely to
spend many more hours in class than a
non-STEM major who is completing an
equivalent number of credits in lecture
classes. This leaves fewer hours
available for a STEM student to work or
participate in extracurricular activities
and could contribute to STEM attrition.
The Department wishes to call attention
to the need to be consistent in the way
that institutions and accreditors
measure a credit hour, and that it may
no longer be justifiable to treat lecture
and laboratory classes differently when
assigning credit. The new definition of
a credit hour demands equitable
treatment of student work; therefore, the
amount of credit awarded for laboratory
classes should be equivalent to that
awarded for lecture classes.12

Distance Education

Statute: Section 103 of the HEA
defines “distance education” as
education that uses one or more
technologies to deliver education to
students who are separated from the
instructor and to support regular and
substantive interaction between the
students and the instructor, either
synchronously or asynchronously. The
definition contains a list of
technologies.

Current Regulations: Section 600.2
states that “distance education” means
education that uses one or more
technologies to deliver instruction to
students who are separated from the
instructor and to support regular and
substantive interaction between the
students and the instructor, either
synchronously or asynchronously. The
technologies may include the internet;
one-way and two-way transmissions
through open broadcast, closed circuit,
cable, microwave, broadband lines, fiber
optics, satellite, or wireless
communications devices; audio
conferencing; or video cassettes, DVDs,
and CD-ROMs, if the cassettes, DVDs, or
CD-ROMs are used in a course in

12 static.newamerica.org/attachments/2334-
cracking-the-credit-hour/Cracking_the_Credit_
Hour_Sept5_0.ab0048b12824428cba568ca
359017ba9.pdf.

conjunction with any of the other
technologies listed.

Proposed Regulations: The
Department proposes to amend the
definition of “distance education” to
refer to “the instructor or instructors”
rather than simply “the instructor.” We
also propose to eliminate references to
the various types of media described
under paragraph (2)(iv) of the definition
and replace those references with the
phrase “other media.”

We propose to add a paragraph (3) to
the definition that would define an
“instructor” as an individual
responsible for delivering course
content and who meets the
qualifications for instruction established
by the institution’s accrediting agency.

We also propose to add a paragraph
(4) to the definition that would define
‘“substantive interaction” as engaging
students in teaching, learning, and
assessment, consistent with the content
under discussion, and including at least
two of the following—providing direct
instruction; assessing or providing
feedback on a student’s coursework;
providing information or responding to
questions about the content of a course
or competency; facilitating a group
discussion regarding the content of a
course or competency; or other
instructional activities approved by the
institution’s or program’s accrediting
agency.

We propose to add a paragraph (5) to
the definition that would require that an
institution ensures regular interaction
between a student and an instructor or
instructors by, prior to the student’s
completion of a course or competency,
providing the opportunity for
substantive interactions with the
student on a predictable and regular
basis commensurate with the length of
time and the amount of content in the
course or competency, and monitoring
the student’s academic engagement and
success and ensuring that an instructor
is responsible for proactively engaging
in substantive interaction with the
student when needed, on the basis of
such monitoring, or upon request by the
student.

Reasons: Since the Higher Education
Opportunity Act of 2008 created a
statutory definition of “distance
education,” there have been significant
improvements in distance education
technology, including interactive
software that supports student learning
and learning analytics tools that help
institutions better understand their
students’ strengths and weaknesses, as
well as students’ level of academic
engagement.

Some of the improvements in distance
education technology have contributed

to increased interest in CBE programs
that measure student progress based on
their demonstration of specific
competencies rather than sitting in a
seat or at a computer for a prescribed
period of time. Many CBE programs are
designed to permit students to learn at
their own pace while having access to
instructional resources and faculty
support when assistance is needed. As
postsecondary institutions have begun
to experiment and innovate with new
instructional modalities, including CBE,
that are facilitated by distance education
technology, the Department has been
asked regularly about the meaning of
several terms in the definition of
“distance education” that, in this
context, are ambiguous or unclear. The
majority of these questions have related
to the statutory requirement for distance
education to “support regular and
substantive interaction between the
students and the instructor,” which is
the primary factor (in addition to the
types of technology that may be used)
that distinguishes distance education
from correspondence courses.
Ambiguity with respect to this phrase
has complicated the Department’s
enforcement of the law through the
resolution of audits or program reviews.
Efforts to provide clarity through a
series of sub-regulatory guidance
documents have provided some
assurance to institutions, but
uncertainty remains about both the
content of the guidance and its
permanence because it is not i