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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF HOMELAND
SECURITY

6 CFR Part 5
[Docket No. DHS—2020-0003]

Disclosure of Records and Information
Regulations; Technical Amendment

AGENCY: DHS, Privacy Office.
ACTION: Final rule.

SUMMARY: The Department of Homeland
Security (“DHS”) is updating its
regulations related to the procedures for
disclosure of records information under
the Privacy Act. Specifically, DHS is
updating its regulations to state that the
DHS Office of the General Counsel or its
designee is the authorized appeals
authority with respect to requests made
under the Privacy Act.

DATES: This final rule is effective on
February 28, 2020.

FOR FURTHER INFORMATION CONTACT: For
information about this document call
Jonathan R. Cantor, Chief Privacy
Officer (Acting), telephone 202—-343—
1717.

SUPPLEMENTARY INFORMATION:
1. Discussion of the Rule

The Department of Homeland
Security (“DHS”) is updating its
regulations to state that the DHS Office
of the General Counsel or its designee is
the authorized appeals authority with
respect to requests made under the
Privacy Act.® Pursuant to the Privacy
Act, DHS promulgated regulations
implementing procedures for processing
requests made by an individual
regarding records or information
pertaining to that individual. See 5
U.S.C. 552a(f); 6 CFR 5.20-5.36. The
regulations provide for appeals within
the agency after initial adverse
determinations. See 5 U.S.C. 552a(f)(4);
33 CFR 5.24, 5.25, 5.26, 5.27. In all
instances where these regulations

1See 5 U.S.C. 552a; 6 CFR 5.20-5.36.

designate the appellate authority as the
Associate General Counsel (General
Law), this technical amendment updates
the regulations to reflect that the
appellate authority is the Office of
General Counsel or its designee.

II. Regulatory History

DHS did not publish a notice of
proposed rulemaking for this rule.
Under Title 5 of the United States Code
(U.S.C.), Section 553(b)(A), this final
rule is exempt from notice and public
comment rulemaking requirements
because the change involves rules of
agency organization, procedure, or
practice. In addition, under 5 U.S.C.
553(b)(B), an agency may waive the
notice and comment requirements if it
finds, for good cause, that notice and
comment is impracticable, unnecessary,
or contrary to the public interest. DHS
finds that notice and comment is
unnecessary under 5 U.S.C. 553(b)(B)
because the change of the named
appellate authority is an agency
procedural update that will have no
substantive effect on the public. For the
same reasons, DHS finds that good
cause exists under 5 U.S.C. 553(d) for
making this final rule effective
immediately upon publication.

III. Regulatory Analyses

DHS considered numerous statutes
and executive orders related to
rulemaking when developing this rule.
Below are summarized analyses based
on these statutes or executive orders.

A. Regulatory Planning and Review

Executive Orders 12866 (Regulatory
Planning and Review) and 13563
(Improving Regulation and Regulatory
Review) direct agencies to assess the
costs and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. Executive
Order 13771 (Reducing Regulation and
Controlling Regulatory Costs) directs
agencies to reduce regulation and
control regulatory costs and provides
that ““for every one new regulation
issued, at least two prior regulations be

identified for elimination, and that the
cost of planned regulations be prudently
managed and controlled through a
budgeting process.”

The Office of Management and Budget
(OMB) has not designated this rule a
significant regulatory action under
section 3(f) of Executive Order 12866.
Accordingly, OMB has not reviewed it.
Because this rule is not a significant
regulatory action, this rule is exempt
from the requirements of Executive
Order 13771. See the OMB
Memorandum titled “Guidance
Implementing Executive Order 13771,
titled ‘Reducing Regulation and
Controlling Regulatory Costs’”” (April 5,
2017). This rule involves non-
substantive changes and internal agency
practices and procedures; it will not
impose any additional costs on the
public. The benefit of the non-
substantive change that updates internal
agency procedures is increased clarity
and accuracy of regulations for the
public.

B. Small Entities

Under the Regulatory Flexibility Act,
5 U.S.C. 601-612, DHS has considered
whether this rule would have a
significant economic impact on a
substantial number of small entities.
The term ““small entities” comprises
small businesses, not-for-profit
organizations that are independently
owned and operated and are not
dominant in their fields, and
governmental jurisdictions with
populations of less than 50,000.

This rule is not preceded by a notice
of proposed rulemaking. Therefore, it is
exempt from the requirements of the
Regulatory Flexibility Act (5 U.S.C.
601-612). The Regulatory Flexibility
Act does not apply when notice and
comment rulemaking is not required.
This rule consists of a technical
amendment to internal agency
procedures and does not have any
substantive effect on the regulated
industry or small businesses.

C. Collection of Information

This rule calls for no new collection
of information under the Paperwork
Reduction Act of 1995, 44 U.S.C. 3501—
3520.

D. Environment

DHS reviews proposed actions to
determine whether the National
Environmental Policy Act (NEPA)
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applies to them and if so what degree of
analysis is required. DHS Directive 023—
01 Rev. 01 (Directive) and Instruction
Manual 023-01-001-01 Rev. 01
(Instruction Manual) establish the
procedures that DHS and its
components use to comply with NEPA
and the Council on Environmental
Quality (CEQ) regulations for
implementing NEPA, 40 CFR parts 1500
through 1508.

The CEQ regulations allow federal
agencies to establish, with CEQ review
and concurrence, categories of actions
(“categorical exclusions”) which
experience has shown do not
individually or cumulatively have a
significant effect on the human
environment and, therefore, do not
require an Environmental Assessment
(EA) or Environmental Impact
Statement (EIS). 40 CFR 1507.3(b)(2)(ii),
1508.4. For an action to be categorically
excluded, it must satisfy each of the
following three conditions: (1) The
entire action clearly fits within one or
more of the categorical exclusions; (2)
the action is not a piece of a larger
action; and (3) no extraordinary
circumstances exist that create the
potential for a significant environmental
effect. Instruction Manual section
V.B(2)(a)—(c).

This rule is a technical amendment
that updates internal agency procedures.
Specifically, the amendment updates
the designated appeals authority for
requests made under the Privacy Act.
Therefore, it clearly fits within
categorical exclusion A3(a)
“Promulgation of rules . . . of a strictly
administrative or procedural nature.”
Instruction Manual, Appendix A, Table
1. Furthermore, the rule is not part of a
larger action and presents no
extraordinary circumstances creating
the potential for significant
environmental impacts. Therefore, the
amendment is categorically excluded
from further NEPA review.

List of Subjects in 6 CFR Part 5

Classified information, Courts,
Freedom of information, Government
employees, Privacy.

For the reason stated in the preamble,
DHS amends 6 CFR part 5 as follows:

PART 5—DISCLOSURE OF RECORDS
AND INFORMATION

m 1. The authority citation for part 5

continues to read as follows:
Authority: 6 U.S.C. 101 et seq.; Pub. L.

107-296, 116 Stat. 2135; 5 U.S.C. 301.

Subpart A also issued under 5 U.S.C. 552
Subpart B also issued under 5 U.S.C. 552a.

§5.24 [Amended]

m 2.In §5.24, remove, ‘“‘Associate
General Counsel (General Law)” and
add, in its place, “DHS Office of the
General Counsel or its designee”.

§5.25 [Amended]

m 3.In §5.25, amend paragraphs (a) and
(b) by removing, ““Associate General
Counsel (General Law)”” and adding in
its place, “DHS Office of the General
Counsel or its designee”.

§5.26 [Amended]

m 4.In §5.26(c), remove ‘“Associate
General Counsel (General Law)”” and
add in its place, “DHS Office of the
General Counsel or its designee”.

§5.27 [Amended]

m 5.In §5.27(c), remove ‘“Associate
General Counsel (General Law)”” and
addin its place “DHS Office of the
General Counsel or its designee”.

Jonathan R. Cantor,

Chief Privacy Officer (Acting), Department
of Homeland Security.

[FR Doc. 2020-02943 Filed 2—-27-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Part 930

[Doc. No. AMS-SC-19-0091; SC19-930-3
FR]

Tart Cherries Grown in the States of
Michigan, et al.; Decreased
Assessment Rate

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule.

SUMMARY: This rule implements a
recommendation from the Cherry
Industry Administrative Board (Board)
to decrease the assessment rate
established for the 2019-20 and
subsequent fiscal years. The assessment
rate will remain in effect indefinitely
unless modified, suspended, or
terminated.

DATES: Effective March 30, 2020.

FOR FURTHER INFORMATION CONTACT:
Jennie M. Varela, Marketing Specialist,
or Christian D. Nissen, Regional
Director, Southeast Marketing Field
Office, Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA; Telephone: (863) 324—
3375, Fax: (863) 291-8614, or Email:
Jennie.Varela@usda.gov or
Christian.Nissen@usda.gov.

Small businesses may request
information on complying with this
regulation by contacting Richard Lower,
Marketing Order and Agreement
Division, Specialty Crops Program,
AMS, USDA, 1400 Independence
Avenue SW, STOP 0237, Washington,
DC 20250-0237; Telephone: (202) 720—
2491, Fax: (202)720-8938, or Email:
Richard.Lower@usda.gov.

SUPPLEMENTARY INFORMATION: This
action, pursuant to 5 U.S.C. 553,
amends regulations issued to carry out
a marketing order as defined in 7 CFR
900.2(j). This rule is issued under
Marketing Agreement and Order No.
930, both as amended (7 CFR part 930),
regulating the handling of tart cherries
produced in the states of Michigan, New
York, Pennsylvania, Oregon, Utah,
Washington, and Wisconsin. Part 930
(referred to as the “Order”) is effective
under the Agricultural Marketing
Agreement Act of 1937, as amended (7
U.S.C. 601-674), hereinafter referred to
as the “Act.” The Board locally
administers the Order and is comprised
of producers and handlers of tart
cherries operating within the
production area, and a public member.

The Department of Agriculture
(USDA) is issuing this rule in
conformance with Executive Orders
13563 and 13175. This action falls
within a category of regulatory actions
that the Office of Management and
Budget (OMB) exempted from Executive
Order 12866 review. Additionally,
because this rule does not meet the
definition of a significant regulatory
action, it does not trigger the
requirements contained in Executive
Order 13771. See OMB’s Memorandum
titled “Interim Guidance Implementing
Section 2 of the Executive Order of
January 30, 2017, titled ‘Reducing
Regulation and Controlling Regulatory
Costs’”’ (February 2, 2017).

This rule has been reviewed under
Executive Order 12988, Civil Justice
Reform. Under the Order now in effect,
tart cherry handlers are subject to
assessments. Funds to administer the
Order are derived from such
assessments. It is intended that the
assessment rate will be applicable to all
assessable tart cherries for the 2019-20
crop year and continue until amended,
suspended, or terminated.

The Act provides that administrative
proceedings must be exhausted before
parties may file suit in court. Under
section 608c(15)(A) of the Act, any
handler subject to an order may file
with USDA a petition stating that the
order, any provision of the order, or any
obligation imposed in connection with
the order is not in accordance with law


mailto:Christian.Nissen@usda.gov
mailto:Jennie.Varela@usda.gov
mailto:Richard.Lower@usda.gov

Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Rules and Regulations

11831

and request a modification of the order
or to be exempted therefrom. Such
handler is afforded the opportunity for
a hearing on the petition. After the
hearing, USDA would rule on the
petition. The Act provides that the
district court of the United States in any
district in which the handler is an
inhabitant, or has his or her principal
place of business, has jurisdiction to
review USDA'’s ruling on the petition,
provided an action is filed no later than
20 days after the date of the entry of the
ruling.

This rule decreases the assessment
rate from $0.0075, the rate that was
established for the 2016-17 and
subsequent fiscal years, to $0.00575 per
pound of tart cherries handled for the
2019-20 and subsequent fiscal years.
Under the marketing order, the Board
also recommends an allocation of
assessments for operations and for
promotion activities. This action
decreases the portion of assessments
allocated to research and promotion
activities from $0.0065 to $0.005 per
pound of tart cherries and decreases the
portion allocated to administrative
expenses from $0.001 to $0.00075 per
pound of tart cherries.

The Order provides authority for the
Board, with the approval of USDA, to
formulate an annual budget of expenses
and collect assessments from handlers
to administer the program. The
members are familiar with the Board’s
needs and with the costs of goods and
services in their local area and are thus
in a position to formulate an appropriate
budget and assessment rate. The
assessment rate is formulated and
discussed in a public meeting. Thus, all
directly affected persons have an
opportunity to participate and provide
input.

For the 2016—17 and subsequent fiscal
years, the Board recommended, and
USDA approved, an assessment rate that
would continue in effect from fiscal year
to fiscal year unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
information available to USDA.

The Board met on September 12,
2019, and unanimously recommended
2019-20 expenditures of $1,956,500,
and an assessment rate of $0.00575 per
pound of tart cherries, divided into
$0.005 for promotional expenses and
$0.00075 for administrative expenses. In
comparison, last year’s budgeted
expenditures were $2,374,450. The
assessment rate of $0.00575 is $0.00175
lower than the rate currently in effect.
The Board recommended decreasing the
assessment rate to reduce the
assessment burden on handlers and

utilize funds from the authorized
reserve to help cover its expenses.

The major expenditures
recommended by the Board for the
2019-20 year include $1,514,500 for
research and promotion, $250,000 for
salaries and wages, and $130,000 for
administrative expenses. Budgeted
expenses for these items in 2018-19
were $1,867,450, $275,000, and
$130,000, respectively.

The Board derived the recommended
assessment rate by considering
anticipated expenses, an estimated crop
of 230.74 million pounds of tart
cherries, and the amount of funds
available in the authorized reserve.
Income derived from handler
assessments, calculated at $1,326,755
(230.74 million pounds x $0.00575/
pound), along with interest income and
funds from the Board’s authorized
reserve, should be adequate to cover
budgeted expenses of $1,956,500. Funds
in the reserve are estimated to be
$81,553 at the end of the 2019-20 fiscal
year.

The assessment rate established in
this rule will continue in effect
indefinitely unless modified,
suspended, or terminated by USDA
upon recommendation and information
submitted by the Board or other
available information.

Although this assessment rate will be
in effect for an indefinite period, the
Board will continue to meet prior to or
during each fiscal year to recommend a
budget of expenses and consider
recommendations for modification of
the assessment rate. The dates and times
of Board meetings are available from the
Board or USDA. Board meetings are
open to the public and interested
persons may express their views at these
meetings. USDA will evaluate Board
recommendations and other available
information to determine whether
modification of the assessment rate is
needed. Further rulemaking will be
undertaken as necessary. The Board’s
2019-20 budget and those for
subsequent fiscal years will be reviewed
and, as appropriate, approved by USDA.

Final Regulatory Flexibility Analysis

Pursuant to requirements set forth in
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601-612), the Agricultural
Marketing Service (AMS) has
considered the economic impact of this
rule on small entities. Accordingly,
AMS has prepared the regulatory
flexibility analysis.

The purpose of the RFA is to fit
regulatory actions to the scale of
businesses subject to such actions in
order that small businesses will not be
unduly or disproportionately burdened.

Marketing orders issued pursuant to the
Act, and the rules issued thereunder, are
unique in that they are brought about
through group action of essentially
small entities acting on their own
behalf.

There are approximately 400
producers of tart cherries in the
regulated area and approximately 40
handlers of tart cherries who are subject
to regulation under the Order. Small
agricultural producers are defined by
the Small Business Administration
(SBA) as those having annual receipts of
less than $1,000,000, and small
agricultural service firms have been
defined as those whose annual receipts
are less than $30,000,000 (13 CFR
121.201).

According to the National
Agricultural Statistics Service (NASS)
and Board data, the average annual
grower price for tart cherries utilized for
processing during the 2018-19 season
was approximately $0.196 per pound.
With total utilization at 288.8 million
pounds for the 2018-19 season, the total
2018-19 value of the crop utilized for
processing is estimated at $56.6 million.
Dividing the crop value by the estimated
number of producers (400) yields an
estimated average receipt per producer
of $141,500. This is well below the SBA
threshold for small producers.

A free on board (FOB) price of $0.80
per pound for frozen tart cherries was
reported by the Food Institute during
the 2018-19 season. Based on
utilization, this price represents a good
estimate of the price for processed
cherries. Multiplying this FOB price by
total utilization of 288.8 million pounds
results in an estimated handler-level tart
cherry value of $231 million. Dividing
this figure by the number of handlers
(40) yields estimated average annual
handler receipts of $5.8 million, which
is below the SBA threshold for small
agricultural service firms. Assuming a
normal distribution, the majority of
producers and handlers of tart cherries
may be classified as small entities.

This rule decreases the assessment
rate collected from handlers for the
2019-20 and subsequent fiscal years
from $0.0075 to $0.00575 per pound of
tart cherries, with $0.005 per pound
allocated to promotion and research and
$0.00075 per pound allocated to
administrative expenses. The Board
unanimously recommended 2019-20
expenditures of $1,956,500, and an
assessment rate of $0.00575 per pound
of tart cherries. The assessment rate of
$0.00575 per pound is $0.00175 lower
than the 2018-19 rate. The volume of
assessable tart cherries for the 2019-20
fiscal year is estimated at 230.74
million. Thus, the $0.00575 rate should
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provide $1,326,755 in assessment
income (230.74 million pounds X
$0.00575/pound). Income derived from
handler assessments, along with interest
income and funds from the Board’s
authorized reserve, should be adequate
to cover budgeted expenses.

The major expenditures
recommended by the Board for the
2019-20 year include $1,514,500 for
research and promotion, $250,000 for
salaries and wages, and $130,000 for
administrative expenses. Budgeted
expenses for these items in 2018-19
were $1,867,450, $275,000, and
$130,000, respectively.

The Board recommended decreasing
the assessment rate and utilizing funds
from its authorized reserve in order to
relieve the assessment burden on
handlers. This action will use the
Board’s reserve balance and maintain it
below the levels authorized under the
Order.

Prior to arriving at this budget and
assessment rate, the Board considered
information from the Board’s Executive
Committee (Committee). Alternative
expenditure levels were discussed by
the Committee, which reviewed the
relative value of various activities to the
tart cherry industry. The Committee
determined all program activities were
adequately funded and essential to the
functionality of the Order; thus, no
alternate expenditure levels were
deemed appropriate. Additionally, the
Board discussed alternatives of
maintaining the current assessment rate
of $0.0075 per pound or reducing
marketing expenditures to achieve a
lower rate. However, the Board
determined it would be appropriate to
reduce the assessment burden to
handlers using some of the reserves
built up following recurring seasons
with large crops. The Board also
determined the recommended
promotion expenditures, which are
lower than in previous seasons, were
appropriate and further reduction might
hinder sales growth.

Based on these discussions and
estimated deliveries, the recommended
assessment rate of $0.00575 per pound
of tart cherries should provide
$1,326,755 in assessment income.
Further, the Board recommended
allocating $0.005 for promotional
expenses and $0.00075 for
administrative expenses. The Board
determined that assessment revenue,
along with funds from the reserve and
interest income, should be adequate to
cover budgeted expenses for the 2019—
20 fiscal year.

A review of historical information and
preliminary information pertaining to
the upcoming fiscal year indicates that

the average grower price for the 2019-
20 crop year should be approximately
$0.20 per pound of tart cherries.
Therefore, the estimated assessment
revenue for the 2019-20 crop year as a
percentage of total grower revenue
would be about 2.9 percent.

This action decreases the assessment
obligation imposed on handlers.
Assessments are applied uniformly on
all handlers, and some of the costs may
be passed on to producers. However,
decreasing the assessment rate reduces
the burden on handlers and may also
reduce the burden on producers.

The Board’s meeting was widely
publicized throughout the tart cherry
industry. All interested persons were
invited to attend the meeting and
participate in Board deliberations on all
issues. Like all Board meetings, the
September 12, 2019, meeting was a
public meeting, and all entities, both
large and small, were able to express
views on this issue.

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C.
Chapter 35), the Order’s information
collection requirements have been
previously approved by the OMB and
assigned OMB No. 0581-0177, Tart
Cherries Grown in Michigan, New York,
Pennsylvania, Oregon, Utah,
Washington, and Wisconsin. No
changes in those requirements are
necessary as a result of this action.
Should any changes become necessary,
they would be submitted to OMB for
approval.

This rule imposes no additional
reporting or recordkeeping requirements
on either small or large tart cherry
handlers. As with all Federal marketing
order programs, reports and forms are
periodically reviewed to reduce
information requirements and
duplication by industry and public
sector agencies. As noted in the initial
regulatory flexibility analysis, USDA
has not identified any relevant Federal
rules that duplicate, overlap, or conflict
with this final rule.

AMS is committed to complying with
the E-Government Act, to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information and
services, and for other purposes.

A proposed rule concerning this
action was published in the Federal
Register on November 26, 2019 (84 FR
65021). Copies of the proposed rule
were also mailed or sent via email to all
tart cherry handlers. The proposal was
made available through the internet by
USDA and the Office of the Federal
Register. A 30-day comment period
ending December 26, 2019, was

provided for interested persons to
respond to the proposal.

No comments were received.
Accordingly, no changes will be made
to the proposed rule.

A small business guide on complying
with fruit, vegetable, and specialty crop
marketing agreements and orders may
be viewed at: http://www.ams.usda.gov/
rules-regulations/moa/small-businesses.
Any questions about the compliance
guide should be sent to Richard Lower
at the previously mentioned address in
the FOR FURTHER INFORMATION CONTACT
section.

After consideration of all relevant
material presented, including the
information and recommendation
submitted by the Board and other
available information, it is hereby found
that this rule will tend to effectuate the
declared policy of the Act.

List of Subjects in 7 CFR Part 930

Marketing agreements, Reporting and
recordkeeping requirements, Tart
cherries.

For the reasons set forth in the
preamble, 7 CFR part 930 is amended as
follows:

PART 930—TART CHERRIES GROWN
IN THE STATES OF MICHIGAN, NEW
YORK, PENNSYLVANIA, OREGON,
UTAH, WASHINGTON, AND
WISCONSIN

m 1. The authority citation for 7 CFR
part 930 continues to read as follows:

Authority: 7 U.S.C. 601-674.

m 2. Section 930.200 is revised to read
as follows:

§930.200 Assessment rate.

On and after October 1, 2019, the
assessment rate imposed on handlers
shall be $0.00575 per pound of tart
cherries grown in the production area
and utilized in the production of tart
cherry products. Included in this rate is
$0.005 per pound of tart cherries to
cover the cost of the research and
promotion program and $0.00075 per
pound of tart cherries to cover
administrative expenses.

Dated: February 18, 2020.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-03524 Filed 2—27-20; 8:45 am]
BILLING CODE 3410-02-P


http://www.ams.usda.gov/rules-regulations/moa/small-businesses
http://www.ams.usda.gov/rules-regulations/moa/small-businesses

Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Rules and Regulations

11833

DEPARTMENT OF AGRICULTURE

Animal and Plant Health Inspection
Service

9 CFR Part 92

[Docket No. APHIS-2017-0105]

RIN 0579-AE43

Establishment of Regulations for the

Evaluation and Recognition of the
Animal Health Status of Compartments

AGENCY: Animal and Plant Health
Inspection Service, USDA.
ACTION: Final rule.

SUMMARY: We are establishing standards
to allow us to recognize compartments
for animal disease status, consistent
with World Organization for Animal
Health international standards. Under
this action, when a foreign government
submits a request for recognition of a
compartment, we will conduct a
compartmentalization evaluation based
on a list of factors that parallel those we
use when conducting regionalization
evaluations, and will provide for public
notice of and comment on the risk
assessment. We are also adding
provisions for imposing import
restrictions or prohibitions when a
compartment we have recognized as
disease-free experiences an outbreak,
and for lifting those sanctions once the
outbreak has been controlled. These
standards for compartmentalization will
provide a means for preserving
international trade when regionalization
is not feasible.

DATES: Effective March 30, 2020.

FOR FURTHER INFORMATION CONTACT: Dr.
Lisa Rochette, Staff Officer,
Regionalization Evaluation Services,
Strategy and Policy, VS, APHIS, 920
Main Campus Drive, Suite 200, Raleigh,
NC 27606; (919) 855-7276;
lisa.t.rochette@usda.gov.
SUPPLEMENTARY INFORMATION:

Background

The regulations in 9 CFR part 92,
“Importation of Animals and Animal
Products; Procedures for Requesting
Recognition of Regions” (referred to
below as the regulations), set forth the
process by which a foreign government
may request recognition of the animal
health status of a region. In order to
conduct a valid evaluation of a region’s
animal health status and any risk that
may be associated with the action
requested, it is important for the Animal
and Plant Health Inspection Service
(APHIS) of the U.S. Department of
Agriculture to have pertinent
information regarding the region, its

disease history, its animal health
practices and capabilities, and any effect
its import practices or relationship to
adjacent regions might have on disease
risk.

When regionalization is not feasible,
compartmentalization is a means that
may be used to preserve trade. Under
compartmentalization, a country may
define and manage animal
subpopulations of distinct health status
and under common biosecurity
management within its territory, in
accordance with the guidelines in the
World Organization for Animal Health
(OIE) Terrestrial Animal Health Code,
for the purpose of disease control and
international trade.
Compartmentalization is distinct from
regionalization, which involves the
recognition of geographical zones of a
country that can be identified and
characterized by their level of risk for
different diseases, but the two are not
mutually exclusive.

On April 3, 2019, we published in the
Federal Register (84 FR 12955-12959,
Docket No. APHIS-2017-0105) a
proposal ! to amend the regulations by
establishing standards to allow us to
recognize compartments for animal
disease status, consistent with OIE
international standards.

We solicited comments concerning
our proposal for 60 days ending June 3,
2019. We received seven comments on
the proposal. They were from a foreign
government, meat and poultry trade
organizations, an organization
representing poultry veterinarians, and
the public. All responses were in favor
of the proposed rule, though one
requested further information regarding
issues largely related to implementation
of the proposed regulations. The
comments and APHIS’ responses are
discussed below.

Compartment Evaluation

The commenter asked how APHIS
will prioritize the compartmentalization
requests it receives.

Similar to regionalization evaluations,
APHIS will evaluate
compartmentalization requests in the
order they are received and process
them with the resources available.

The commenter wanted to know how
long it will take for APHIS to begin
evaluating a compartmentalization
request after we receive it.

As with regionalization evaluations,
the timeframe to initiate and complete
a compartmentalization evaluation is

1To view the proposed rule, the supporting
document, and the comments we received, go to
http://www.regulations.gov/#!docketDetail;
D=APHIS-2017-0105.

subject to several factors, including the
timely submission of supporting
information by the country requesting
the evaluation. Supporting information
required as part of the request is listed
in §92.2(d) of this final rule.

The commenter asked how we plan to
conduct compartmentalization
evaluations. Specifically, the
commenter asked whether APHIS will
perform evaluations on each of the
compartments proposed by the
country’s national competent authority,
or will APHIS instead recognize the
competent authority’s evaluation and
approval of compartments presented by
companies in that country.

Unlike regionalization, where the
national competent authority of a
country provides oversight and
programs to all entities within the
region, compartments are a function of
the individual company that controls
the compartment. We anticipate a
limited number of compartments per
country, and therefore expect to
evaluate and approve the national
competent authority’s program and all
individual compartment’s controlling
company and compartment
components. We may also consider
developing a compartmentalization
systems approach if several
compartments become approved in a
country. This approach would be
dependent on our assessment of the
ability of the national competent
authority of that country to administer
and oversee a compartmentalization
program.

A commenter asked if APHIS will
conduct site visits to evaluate
compartments and what the role of the
requesting country’s government would
be in the evaluation process.

As one of the requirements for our
evaluation of a country’s
compartmentalization program, we will
conduct an initial site visit to
compartments and associated facilities
such as national competent authority
offices and laboratories. We may also
require additional site visits to approve
compartments that become recognized
by the country’s national competent
authority after our initial site visit, as
well as visits to confirm ongoing
satisfactory maintenance of the
compartmentalization program or the
status of an individual compartment.
We intend to collaborate with the
country’s national competent authority
when conducting each compartment
evaluation.

The commenter asked what happens
if APHIS does not approve a country’s
compartment request.

As with regionalization evaluations,
we will use a risk assessment framework
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to document compartmentalization
evaluations. The risk assessment draws
upon eight factors, listed in § 92.2,
required for a country’s national
competent authority to effectively
administer a compartmentalization
program, as well as technical criteria an
individual compartment must meet. If
during the evaluation we find minor
deficiencies in the country’s
compartmentalization program or in an
individual compartment, we may allow
the requesting country’s national
competent authority and the company
involved to correct the deficiencies.
However, if we find major deficiencies
in competent authority oversight or
company implementation of a
compartment, we will not approve the
program or the compartment.

If we do not approve a
compartmentalization program or
individual compartment, we may not
draft a formal risk evaluation document,
but we will inform the requesting
country of the reasons that the program
or the compartment they have requested
does not meet APHIS’ criteria.

The commenter asked what the
procedure would be for restoring a
compartment’s status after a disease
outbreak.

A livestock or poultry disease
outbreak involving animals for which
the compartment was approved
constitutes a major noncompliance. If a
component 2 within a certified
compartment is found to have a major
noncompliance, the entire compartment
is immediately suspended. To regain
approved status, APHIS expects the
country’s national competent authority
to investigate the noncompliance and
submit a new request for APHIS to
evaluate the compartment, as indicated
in §92.4. APHIS may elect to conduct
its own evaluation, which may include
a site visit. Finally, a disease outbreak
within the compartment involving
animals other than those for which the
compartment is approved would be
subject to regulations and conditions for
export pertaining to that disease and the
animals involved.

The commenter asked how APHIS
will protect the privacy of business and
confidential proprietary information
submitted with compartmentalization
requests, particularly considering that
we intend to publish evaluations and
supporting documents for public
comment.

When providing information to
APHIS, submitters must indicate that

2 A compartment is made up of at least two sites
or facilities, known as components. For example,
components of a compartment could include a feed
mill, farm, hatchery, or egg depot.

the provided information is confidential
business information. Upon intake,
APHIS will review this information to
ensure that the provided information is
not information that the submitter
would ordinarily disclose to the public.
APHIS intends to protect confidential
business information in accordance
with legal and regulatory obligations
and practice.

Finally, the commenter asked if the
consultations and decisions resulting
from compartmentalization requests
will be published on the APHIS website.

A list of countries requesting an
APHIS compartmentalization evaluation
and a description of each compartment
requested will be available on the
APHIS website.? If our evaluation of the
information submitted indicates that a
request can be safely granted, we will
post our evaluation and supporting
documentation for public comment on
www.regulations.gov and announce the
availability of these documents through
a notice in the Federal Register. Once
we review all comments we receive on
the evaluation, we will make a final
determination regarding the
compartmentalization request and
announce our decision in a follow-up
Federal Register notice. We will also
maintain a list of approved national
competent authority
compartmentalization programs on the
aforementioned APHIS website.

Therefore, for the reasons given in the
proposed rule and in this document, we
are adopting the proposed rule as a final
rule, without change.

Executive Orders 12866 and 13771 and
Regulatory Flexibility Act

This final rule has been determined to
be not significant for the purposes of
Executive Order 12866 and, therefore,
has not been reviewed by the Office of
Management and Budget. This final rule
is not an Executive Order 13771
regulatory action because this final rule
is not significant under Executive Order
12866. Further, APHIS considers this
rule to be a deregulatory action under
Executive Order 13771 as the action is
intended to minimize trade disruptions
and could thereby provide benefits to
producers and consumers.

In accordance with the Regulatory
Flexibility Act, we have analyzed the
potential economic effects of this action
on small entities. The analysis is
summarized below. Copies of the full
analysis are available by contacting the
person listed under FOR FURTHER

3The compartmentalization request list can be
found at https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/international-
standard-setting-activities-oie/regionalization/ct_
reg_request.

INFORMATION CONTACT or on the
Regulations.gov website (see ADDRESSES
above for instructions for accessing
Regulations.gov).

APHIS is establishing standards to
allow us to recognize compartments for
animal disease status, consistent with
World Organization for Animal Health
international standards. Like our
existing process for recognizing foreign
regions for disease status, our process
will include information requirements
for evaluating the animal health status
of a compartment for which a market
access request has been submitted.
Under this rule, we will perform a risk
assessment to evaluate the animal
health status of a compartment. If after
conducting the evaluation, we deem the
risk of importing animals or animal
products from that compartment to be
acceptable, we will publish a Federal
Register notice announcing the
availability of the risk documentation
for public review and comment.

This rule will add
compartmentalization as an option for
evaluating disease status, but not
propose a specific implementation of
this option. Compartmentalization may
be used when regionalization’s broader
geographic requirements are more costly
or simply not feasible. The potential
economic effects of imports based on a
compartmentalization approach depend
on the disease status evaluation specific
to the particular commodity and facility,
and the expected volume of the
commodity imported under this option.

This final rule sets forth
compartmentalization as a means of
minimizing trade disruptions and
delineate the information requirements
that will be used for the evaluation of
compartments. There are no costs or
cost savings that will directly result
from this rule. Only in the application
of compartmentalization might gains
from related trade be realized.

The APHIS Administrator has
determined that this action will not
have a significant economic impact on
a substantial number of small entities.

Executive Order 12988

This final rule has been reviewed
under Executive Order 12988, Civil
Justice Reform. If this final rule is
adopted: (1) All State and local laws and
regulations that are inconsistent with
this rule will be preempted; (2) no
retroactive effect will be given to this
rule; and (3) administrative proceedings
will not be required before parties may
file suit in court challenging this rule.

Paperwork Reduction Act

In accordance with section 3507(d) of
the Paperwork Reduction Act of 1995


https://www.aphis.usda.gov/aphis/ourfocus/animalhealth/export/international-standard-setting-activities-oie/regionalization/ct_reg_request
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(44 U.S.C. 3501 et seq.), the information
collection requirements included in this
final rule have already been approved
by the Office of Management and
Budget under control number 0579—
0040.

E-Government Act Compliance

The Animal and Plant Health
Inspection Service is committed to
compliance with the E-Government Act
to promote the use of the internet and
other information technologies, to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes. For information pertinent to
E-Government Act compliance related
to this final rule, please contact Mr.
Joseph Moxey, APHIS’ Information
Collection Coordinator, at (301) 851—
2483.

List of Subjects in 9 CFR Part 92

Animal diseases, Imports, Livestock,
Poultry and poultry products, Region,
Reporting and recordkeeping
requirements.

Accordingly, we are amending 9 CFR
part 92 as follows:

PART 92—IMPORTATION OF ANIMALS
AND ANIMAL PRODUCTS:
PROCEDURES FOR REQUESTING
RECOGNITION OF REGIONS AND
COMPARTMENTS

m 1. The authority citation for part 92
continues to read as follows:

Authority: 7 U.S.C. 1622 and 8301-8317;
21 U.S.C. 136 and 136a; 31 U.S.C. 9701; 7
CFR 2.22, 2.80, and 371.4.

m 2. The heading of part 92 is revised to
read as set forth above.

m 3. Section 92.1 is amended by adding
in alphabetical order a definition of
Compartment to read as follows:

§92.1 Definitions.
* * * * *

Compartment. Any defined animal
subpopulation contained in one or more
establishments under a common
biosecurity management system for
which surveillance, control, and
biosecurity measures have been applied

with respect to a specific disease.
* * * * *

M 4. Section 92.2 isrevised to read as
follows:

§92.2 Application for recognition of the
animal health status of a region or a
compartment.

(a) The representative of the national
government(s) of any country or
countries who has the authority to make
such a request may request that APHIS
recognize the animal health status of a

region or a compartment.! Such requests
must be made in English and must be
sent to the Administrator, c/o Strategy
and Policy, VS, APHIS, 4700 River
Road, Unit 38, Riverdale, MD 20737—
1231. (Where possible, include a copy of
the request and accompanying
information in electronic format.)

(b) Requests for recognition of the
animal health status of a region, other
than requests submitted in accordance
with paragraph (c) of this section, must
include, in English, the information in
paragraphs (b)(1) through (8) of this
section about the region. More detailed
information regarding the specific types
of information that will enable APHIS to
most expeditiously conduct an
evaluation of the request is available at:
https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/
international-standard-setting-activities-
oie/regionalization/ct_reg_request or by
contacting the National Director,
Regionalization Evaluation Services, VS,
APHIS, 4700 River Road, Unit 38,
Riverdale, MD 20737.

(1) Scope of the evaluation being
requested.

(2) Veterinary control and oversight.

(3) Disease history and vaccination
practices.

(4) Livestock demographics and
traceability.

(5) Epidemiological separation from
potential sources of infection.

(6) Surveillance.

(7) Diagnostic laboratory capabilities.

(8) Emergency preparedness and
response.

(c) Requests for recognition that a
region is historically free of a disease
based on the amount of time that has
elapsed since the disease last occurred
in a region, if it has ever occurred, must
include, in English, the information in
paragraphs (c)(1) through (6) of this
section about the region. More detailed
information regarding the specific types
of information that will enable APHIS to
most expeditiously conduct an
evaluation of the request is available at:
https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/
international-standard-setting-activities-
oie/regionalization/ct_reg_request or by
contacting the National Director,
Regionalization Evaluation Services, VS,
APHIS, 4700 River Road, Unit 38,
Riverdale, MD 20737. For a region to be
considered historically free of a disease,
the disease must not have been reported
in domestic livestock for at least the
past 25 years and must not have been

1 Additionally, APHIS may choose to initiate an
evaluation of the animal health status of a foreign
region or compartment on its own initiative. In such
cases, APHIS will follow the same evaluation and
notification procedures set forth in this section.

reported in wildlife for at least the past
10 years.

(1) Scope of the evaluation being
requested.

(2) Veterinary control and oversight.

(3) Disease history and vaccination
practices.

(4) Disease notification.

(5) Disease detection.

(6) Barriers to disease introduction.

(d) Requests for recognition of the
animal health status of a compartment
must include, in English, the
information in paragraphs (d)(1) through
(8) of this section about the
compartment. More detailed
information regarding the specific types
of information that will enable APHIS to
most expeditiously conduct an
evaluation of the request is available at:
https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/
international-standard-setting-activities-
oie/regionalization/ct_reg_request or by
contacting the National Director,
Regionalization Evaluation Services, VS,
APHIS, 4700 River Road Unit 38,
Riverdale, MD 20737.

(1) Scope of the evaluation being
requested.

(2) Veterinary control and oversight of
the compartment.

(3) Disease history and vaccination
practices.

(4) Livestock or poultry commodity
movement and traceability.

(5) Epidemiologic separation of the
compartment from potential sources of
infection.

(6) Surveillance.

(7) Diagnostic laboratory capabilities.

(8) Emergency preparedness and
response.

(e) A list of those regions for which an
APHIS recognition of their animal
health status has been requested, the
disease(s) under evaluation, and, if
available, the animal(s) or product(s) the
region wishes to export, is available at:
https://www.aphis.usda.gov/aphis/
ourfocus/animalhealth/export/
international-standard-setting-activities-
oie/regionalization/ct_reg_request.

(f) A list of countries that have
requested an APHIS
compartmentalization evaluation, and a
description of the requested
compartment is available at: https://
www.aphis.usda.gov/aphis/ourfocus/
animalhealth/export/international-
standard-setting-activities-oie/
regionalization/ct_reg_request.

(g) If, after review and evaluation of
the information submitted in
accordance with paragraph (b), (c), or
(d) of this section, APHIS believes the
request can be safely granted, APHIS
will indicate its intent and make its
evaluation available for public comment
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through a document published in the
Federal Register.

(h) APHIS will provide a period of
time during which the public may
comment on its evaluation. During the
comment period, the public will have
access to the information upon which
APHIS based its evaluation, as well as
the evaluation itself. Once APHIS has
reviewed all comments received, it will
make a final determination regarding
the request and will publish that
determination in the Federal Register.

(i) If a region or compartment is
granted animal health status under the
provisions of this section, the
representative of the national
government(s) of any country or
countries who has the authority to make
a regionalization or
compartmentalization request may be
required to submit additional
information pertaining to animal health
status or allow APHIS to conduct
additional information collection
activities in order for that region or
compartment to maintain its animal
health status.

(Approved by the Office of Management
and Budget under control number
0579-0040)

m 5. Section 92.4 isrevised to read as
follows:

§92.4 Reestablishment of a region or
compartment’s disease-free status.

This section applies to regions or
compartments that are designated under
this subchapter as free of a specific
animal disease and then experience an
outbreak of that disease.

(a) Interim designation. If a region or
a compartment recognized as free of a
specified animal disease in this
subchapter experiences an outbreak of
that disease, APHIS will take immediate
action to prohibit or restrict imports of
animals and animal products from the
entire region, a portion of that region, or
the compartment. APHIS will inform
the public as soon as possible of the
prohibitions and restrictions by means
of a notice in the Federal Register.

(b) Reassessment of the disease
situation. (1) Following removal of
disease-free status from all or part of a
region or a compartment, APHIS may
reassess the disease situation in that
region or compartment to determine
whether it is necessary to continue the
interim prohibitions or restrictions. In
reassessing disease status, APHIS will
take into consideration the standards of
the World Organization for Animal
Health (OIE) for reinstatement of
disease-free status, as well as all
relevant information obtained through
public comments or collected by or

submitted to APHIS through other
means.

(2) Prior to taking any action to relieve
prohibitions or restrictions, APHIS will
make information regarding its
reassessment of the region’s or
compartment’s disease status available
to the public for comment. APHIS will
announce the availability of this
information by means of a notice in the
Federal Register.

(c) Determination. Based on the
reassessment conducted in accordance
with paragraph (b) of this section
regarding the reassessment information,
APHIS will take one of the following
actions:

(1) Publish a notice in the Federal
Register of its decision to reinstate the
disease-free status of the region, portion
of the region, or compartment;

(2) Publish a notice in the Federal
Register of its decision to continue the
prohibitions or restrictions on the
imports of animals and animal products
from that region or compartment; or

(3) Publish another document in the
Federal Register for comment.

Done in Washington, DC, this 19th day of
February 2020.

Kevin Shea,

Administrator, Animal and Plant Health
Inspection Service.

[FR Doc. 2020-03719 Filed 2—27-20; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2019-0330; Special
Conditions No. 25-761-SC]

Special Conditions: The Boeing
Company Model 777-9 Series;
Overhead Flight Attendant Rest
Compartment

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for the Boeing Company (Boeing)
Model 777-9 series airplane. This
airplane will have a novel or unusual
design feature when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is associated with the installation of an
overhead flight attendant rest (OFAR)
compartment. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special

conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.

DATES: Effective March 30, 2020.

FOR FURTHER INFORMATION CONTACT:
Shannon Lennon, Airframe and Cabin
Safety Section, AIR-675, Transport
Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3209; email
shannon.lennon@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On April 24, 2018, The Boeing
Company applied for an amendment to
Type Certificate No. TO0001SE to
include the new Model 777-9 series
airplane. The Boeing Model 777-9
series airplane, which is a derivative of
the 777-300ER currently approved
under Type Certificate No. TO0O001SE, is
a twin-engine, transport category
airplane with seating for up to 495
passengers depending upon airplane
configuration, and a maximum takeoff
weight of approximately 775,000 lbs.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 777—
9 series airplane continues to meet the
applicable provisions of part 25, as
amended by amendments 25—1 through
25-139, and parts 26, 34, and 36, and
the regulations listed in Type Certificate
No. T00001SE or the applicable
regulations in effect on the date of
application for the change, except for
earlier amendments as agreed upon by
the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 777-9 series
airplane because of a novel or unusual
design feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 7779
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series airplane must comply with the
fuel vent and exhaust emission
requirements of 14 CFR part 34 and the
noise certification requirements of 14
CFR part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Boeing Model 777-9 series
airplane will incorporate the following
novel or unusual design features:

This airplane will have an installation
of an OFAR compartment. The OFAR
compartment of the Boeing Model 777—
9 series airplane is novel and unusual
due to its design, location, and use on
the airplane. It is located in the
overhead area of the passenger
compartment and crewmembers may
occupy this compartment for crew rest
purposes during flight.

Discussion

Boeing has previously installed
certified OFAR compartments on Boeing
Model 777 series airplanes in varied
locations, such as the main passenger
seating area, the overhead space above
the main passenger cabin seating area,
and below the passenger cabin seating
area within the cargo compartment. In
each case, the Administrator determined
that the applicable regulations did not
provide all of the necessary
requirements because each installation
had novel or unusual features by virtue
of its design, location, and use on the
airplane.

When the Administrator finds that the
applicable airworthiness regulations do
not contain adequate or appropriate
safety standards because of a novel or
unusual design feature, special
conditions are prescribed under the
provisions of § 21.16. The special
conditions contain safety standards that
the Administrator considers necessary
to establish a level of safety equivalent
to that established by the existing
airworthiness standards.

For the Boeing Model 777-9 series
airplane, the OFAR compartment is
located in the overhead space, above the
main passenger cabin seating area,
adjacent to Door 5. The OFAR
compartment will contain six, eight, or
ten private berths depending upon
customer configuration. Additionally,
only crewmembers who have been
trained in OFAR procedures will
occupy this compartment, and do so
only in flight, not during taxi, takeoff, or
landing. Crewmembers will access the
OFAR compartment from the main deck
by stairs through a vestibule. In

addition, a secondary evacuation route,
which opens directly into the main
passenger seating area, will be available
as an alternate route for evacuating
occupants of the compartment. The
compartment will provide a smoke
detection system, an oxygen system, and
occupant amenities.

The FAA’s design standards,
including part § 25.853 (a), (e), and (h),
do not adequately address the Boeing
Model 777-9 series airplane OFAR
compartment due to its design, location,
and use on the airplane. This
compartment is novel in that it is
located in the overhead area of the
passenger compartment and
crewmembers may occupy this
compartment for crew rest purposes
during flight. Due to the novel or
unusual features associated with the
installation of this compartment, the
FAA finds that special conditions are
necessary to provide a level of safety
equal to that established by the
airworthiness regulations.

Boeing originally requested that
Special Conditions No. 25-230-SC (68
FR 17513, April 9, 2003) for the OFAR
compartment on the Model 777 airplane
be made applicable to the Boeing Model
777-9 series airplane. However, after
the issuance of Special Conditions No.
25-230-SC, the FAA issued Special
Conditions No. 25-419-SC (76 FR
10482, February 25, 2011), for OFAR
compartments allowed to be occupied
during flight on Boeing Model 787
series airplanes, with changes to better
address oxygen systems and fire
suppression. Those special conditions
reflected the methodology necessary to
provide an equivalent level of safety for
remote OFAR compartments, therefore
new special conditions were proposed
for these design features on Boeing
Model 777-9 series airplanes.

The special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Discussion of Comments

Notice of Proposed Special
Conditions No. 25-19-05-SC for the
Boeing Model 777-9 series airplane was
published in the Federal Register on
August 19, 2019 (84 FR 42842). The
FAA received one comment, from
Boeing.

Boeing requested that the FAA specify
that analyses could be used in lieu of
flight tests to show compliance with
special conditions numbers 10, 11, 12e,
and 18b. The FAA does not agree with
the requested change. Flight testing is
necessary to establish in-flight

ventilation conditions, in order to assess
the performance of smoke detectors, the
penetration of smoke from the OFAR to
the cabin, and the capability of the
suppression system. Also, the current
language has been used on similar
special conditions, and these special
conditions permitted the use of the
similarity analysis that Boeing has
requested. The text of this special
condition (i.e., the applicant must
conduct flight tests to show compliance
with this requirement) does not
eliminate the use of similarity analysis
to justify validity and applicability of
previously generated flight test data in
lieu of conducting a new flight test.
Applicants may propose the use of flight
test certification data from a previously
certificated design. The FAA’s
acceptance of the use of that data to
determine compliance will depend
upon the comparison between the
previously certificated design and the
proposed design in order to show that
the previously generated flight test data
is valid and applicable to represent the
performance of proposed design and
will show compliance to the special
condition. Insertion of the term,
analysis, in the conditions is
unnecessary based on previous
acceptance of the similarity approach
described above. Furthermore, the
addition of the term, analysis, changes
the meaning of the conditions, which
may subsequently result in confusion,
and/or use of unintended compliance
approaches. Therefore, the FAA finds
that no change to the special condition
is warranted.

Applicability

As discussed above, these special
conditions are applicable to the Boeing
Model 777-9 series airplane. Should
Boeing apply at a later date for a change
to the type certificate to include another
model incorporating the same novel or
unusual design feature, these special
conditions would apply to that model as
well.

Conclusion

This action affects only certain novel
or unusual design features on one model
series of airplanes. It is not a rule of
general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.
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The Special Conditions

Accordingly, pursuant to the
authority delegated to me by the
Administrator, the following special
conditions are issued as part of the type
certification basis for the Boeing Model
777-9 series airplane.

Overhead Flight Attendant Rest (OFAR)
Special Conditions

1. OFAR Compartment Occupancy.
Occupancy of the OFAR compartment is
limited to the total number of installed
bunks and seats in each compartment.
An approved seat or berth—able to
withstand the maximum flight loads
when occupied for each occupant
permitted in the OFAR compartment—
must be available. Maximum occupancy
in the OFAR compartment is six, eight,
or ten crewmembers during flight
depending upon customer
configuration.

a. Appropriate placards must be
located inside and outside each
entrance to the OFAR compartment to
indicate:

(1) The maximum number of
occupants allowed during flight.

(2) Occupancy is restricted to
crewmembers who are trained in the
evacuation procedures for the OFAR
compartment.

(3) Occupancy is prohibited during
taxi, take-off, and landing.

(4) Smoking is prohibited in the
OFAR compartment.

(5) That stowage in the OFAR
compartment must be limited to
emergency equipment, airplane-
supplied equipment (e.g., bedding), and
crew personal luggage; the stowage of
cargo and passenger baggage is not
allowed.

b. At least one ashtray must be located
on both the inside and the outside of
any entrance to the OFAR compartment.

c. A limitation in the airplane flight
manual, or other means, must be
established to restrict occupancy to
crewmembers that the pilot in command
has determined to be trained in the
emergency procedures for the OFAR
compartment.

d. A limitation in the airplane flight
manual, or other means, must be
established to restrict occupancy to
crewmembers that have received
training to be able to rapidly use the
evacuation routes of the OFAR
compartment.

e. A means must be in place for any
door installed between the OFAR
compartment and the passenger cabin to
be quickly opened from inside the
compartment, even when crowding
occurs at each side of the door.

f. For all OFAR compartment doors
installed, a means must be in place that

precludes anyone from being trapped
inside the OFAR compartment. If a
manufacturer or operator installs a
locking mechanism on a door, it must be
capable of being unlocked from the
outside without the aid of special tools.
The lock must not prevent opening from
the inside of the OFAR compartment at
any time.

g. The means of opening doors and
hatches to the OFAR compartment must
be simple and obvious. Crewmembers
must be able to close OFAR
compartment doors and hatches from
the main passenger cabin. Doors or
hatches that separate the OFAR
compartment from the main deck must
not adversely affect evacuation of
occupants on the main deck, for
example, by slowing evacuation by
encroaching into aisles, or causing
injury to those occupants during
opening of doors, or while doors are
opened.

2. Emergency Evacuation Routes. At
least two emergency evacuation routes
must be available for occupants of the
OFAR compartment to evacuate rapidly
to the main cabin. OFAR compartment
doors must be able to close these
evacuation routes from the main
passenger cabin after evacuation. In
addition—

a. These routes must be located with
sufficient separation within the OFAR
compartment to minimize the
possibility of an event either inside or
outside of the OFAR compartment
rendering both routes inoperative.

b. The routes must be designed to
minimize the possibility of blockage,
which might result from fire,
mechanical or structural failure, or
persons standing below or against the
OFAR compartment outlets.

c. One of the two OFAR evacuation
routes must not be located where egress
from the OFAR compartment may be
impeded during times when normal
movement or occupancy is allowed or
evacuation by passengers occurs (for
example, the main aisle, cross aisle, or
galley complex). If an evacuation route
is in an area where normal movement of
passengers occurs, it must be
demonstrated that passengers would not
impede egress to the main deck.

d. If low headroom is at or near the
evacuation route, provisions must be
made to prevent or to protect occupants
of the OFAR compartment from head
injury.

e. Use of evacuation routes must not
depend on any powered device.

f. If an OFAR compartment outlet is
over an area of passenger seats, a
maximum of five passengers may be
displaced from their seats temporarily

during the process of evacuating an
incapacitated person(s).

g. If an evacuation procedure involves
the evacuee stepping on seats, the seats
must not be damaged to the extent that
they would not be acceptable for
occupancy during an emergency
landing.

h. OFAR compartment emergency
evacuation procedures—including
procedures for emergency evacuation of
an incapacitated occupant from the
OFAR compartment—must be
established by the applicant. The
applicant must transmit all of these
procedures to each owner and operator
for incorporation into its training
programs and appropriate operational
manuals.

i. A limitation must be included in
the airplane flight manual, or other
suitable means, to require that
crewmembers are trained in the use of
the OFAR compartment evacuation
routes.

3. Evacuation of Incapacitated
Person. A means must be available for
evacuating an incapacitated person
(representative of a 95th percentile
male) from the OFAR compartment to
the passenger cabin floor.

Exit Signs and Placards. The
following exit signs and placards,
meeting the following criteria, must be
placed in the OFAR compartment:

a. At least one exit sign, located near
each OFAR compartment outlet,
meeting the emergency lighting
requirements of § 25.812(b)(1)(i).

(1) One allowable exception to the
minimum area requirement of
§25.812(b)(1)(i) is an exit sign having a
reduced background area of no less than
5.3 square inches that is installed where
the material surrounding the exit sign is
light in color (such as white, cream, or
light beige).

(2) If the material surrounding the exit
sign is not light in color, a sign with a
minimum of a one-inch-wide
background border around the letters is
acceptable.

(3) Another allowable exception
requirement of § 25.812(b)(1)(i) in the
OFAR compartment is a sign with a
symbol that the FAA has determined to
be equivalent for use as an exit sign that
meets § 25.811(d).

b. An appropriate placard for general
access should be located conspicuously
on or near each OFAR compartment
door or hatch that defines the location
and the operating instructions for access
to and operation of the outlet door or
hatch.

c. Placards must be readable from a
distance of 30 inches under emergency
lighting conditions.
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d. The door handles, hatch handles,
and operating-instruction placards
required by Special Condition 4(b) of
these special conditions must be
illuminated to at least 160 micro
lamberts under emergency lighting
conditions.

5. Emergency Illumination. A means
must be available, in the event of failure
of the aircraft’s main power system, and
of the normal OFAR compartment
lighting system, for emergency
illumination to be automatically
provided for the OFAR compartment.

a. This emergency illumination must
be powered independent of the main
lighting system.

b. The sources of general cabin
illumination of the OFAR may be
common to both the emergency and the
main lighting systems, if the power
supply to the emergency lighting system
is independent of the power supply to
the main lighting system.

c. The emergency illumination level
must be sufficient to allow occupants of
the OFAR compartment to locate and
move to the main passenger cabin floor
by means of each evacuation route.

d. The emergency illumination level
must be sufficient, with the privacy
curtains in the closed position, for each
occupant of the OFAR compartment to
locate a deployed oxygen mask required
by Special Condition 13 of these special
conditions.

6. Two-Way Voice Communications.
A means must be available for two-way
voice communications between
crewmembers on the flight deck and
occupants of the OFAR compartment.

a. Two-way communications must
also be available between occupants of
the OFAR compartment and each flight
attendant station in the passenger cabin
that is required per § 25.1423(g) to have
a microphone for the public address
system.

b. The public address system must be
able to communicate the relevant safety
information to the crewmembers in the
OFAR compartment (for example, fire in
flight, aircraft depressurization, and
preparation of the compartment for
landing).

7. Emergency Alarm System. A means
must be available for manual activation
of an aural emergency alarm system,
audible during normal and emergency
conditions that enable crewmembers on
the flight deck and at each pair of the
required floor-level emergency exits to
alert occupants of the OFAR
compartment of an emergency. The use
of a public address or crew interphone
system is acceptable, provided an
adequate means of differentiating
between normal and emergency
communications is incorporated. The

system must be powered in flight and
after the shutdown or failure of all
engines and auxiliary power units for a
period of at least ten minutes.

8. Seatbelt Fasten Signal. A signal,
readily detectable by seated or standing
occupants of the OFAR compartment,
must be in place to indicate when seat
belts should be fastened.

a. If the OFAR compartment has no
seats, at least one means must be
provided to cover anticipated
turbulence (e.g., sufficient handholds).

b. Seatbelt-type restraints must be
provided for berths and must be
compatible for the sleeping position
during cruise conditions.

c. A placard on each berth must
require that these restraints be fastened
when occupied.

d. If compliance with any of the other
requirements of these special conditions
predicates a specific head position, a
placard must identify that head
position.

9. Protective Breathing Equipment
(PBE). In lieu of the requirements
specified in § 25.1439(a) pertaining to
PBE in isolated compartments, and to
provide a level of safety equivalent that
is provided to occupants of an isolated
galley, the following equipment must be
provided in the OFAR compartment:

a. Two PBE devices suitable for
firefighting, or one PBE for each hand-
held fire extinguisher, whichever is
greater. All PBE devices must be
approved to Technical Standard Order
(TSO)-C116 or equivalent.

b. At least one approved, hand-held
fire extinguisher appropriate for the

kinds of fires likely to occur.
c. One flashlight.

Note: Additional PBE devices and fire
extinguishers in specific locations, beyond
the minimum numbers prescribed in Special
Condition 9, may be required as a result of
the egress analysis accomplished to satisty
Special Condition 2(a) of these special
conditions.

10. Smoke and fire detection system.
Smoke and fire detection system(s) must
be provided that monitor each
occupiable area within the OFAR
compartment, including those areas
partitioned by curtains or doors. The
applicant must conduct flight tests to
show compliance with this requirement.
Each smoke or fire detection system(s)
must provide:

a. A visual indication to the flight
deck within one minute after the start of
a fire.

b. An aural warning in the OFAR
compartment.

¢. An aural or visual warning in the
main passenger cabin. This warning
must be readily detectable by a flight
attendant, taking into consideration the

locations of flight attendants throughout
the main passenger compartment during
various phases of flight.

11. Built-in fire suppression system.
The OFAR compartment must be
designed such that fires within the
compartment can be controlled without
a crewmember having to enter the
compartment (i.e., built-in fire
suppression system), or the design of
the access provisions must allow
crewmembers equipped for firefighting
to have unrestricted access to the
compartment. The time for a
crewmember on the main deck to react
to the fire alarm, to don the firefighting
equipment, and to gain access must not
exceed the time for the compartment to
become smoke-filled, making it difficult
to locate the fire source. The acceptable
duration that the suppression capability
of a built-in fire suppression system can
be maintained must be verified by
certification flight-testing.

12. Hazardous Smoke and
Extinguishing Agent. The applicant
must provide a means to prevent
hazardous quantities of smoke or
extinguishing agent originating in the
OFAR compartment from entering the
flight deck, passenger cabin, or any
other occupiable compartment.

a. Small quantities of smoke may
penetrate from the OFAR compartment
into other occupied areas during the
one-minute smoke detection time.

b. Firefighting procedures must
ensure that crewmembers close all doors
and hatches at the OFAR compartment
outlets after evacuation of the
compartment and during firefighting to
minimize smoke and extinguishing
agent entering other occupiable
compartments.

c. Hazardous quantities of smoke may
not enter any occupied compartment
while a crewmember accesses an OFAR
compartment to manually fight a fire
there. The amount of smoke entrained
by a crewmember exiting the OFAR
compartment is not considered a
hazardous amount.

d. Smoke entering any occupiable
compartment, when access to the OFAR
compartment is open for evacuation,
must dissipate within five minutes after
the access to the OFAR compartment is
closed.

e. The applicant must conduct flight
tests to show compliance with this
requirement.

13. Supplemental Oxygen System. A
supplemental oxygen system within the
OFAR compartment that supplies
oxygen in the event of decompression
must provide the following:

a. At least one oxygen mask for each
seat and berth in the OFAR
compartment.
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b. If a destination area, such as a
changing area, is provided in the OFAR
compartment, an oxygen mask must be
readily available for each occupant who
can reasonably be expected to be in the
destination area. The maximum number
of required oxygen masks within the
destination area is limited to the
placarded maximum occupancy of the
OFAR compartment.

c. An oxygen mask must be readily
accessible to each occupant who can
reasonably be expected to be moving
from the main cabin into the OFAR
compartment, moving around within
the OFAR compartment, or moving from
the OFAR compartment to the main
cabin.

d. The supplemental oxygen system
must provide an aural and visual alert
to warn occupants of the OFAR
compartment to don oxygen masks in
the event of decompression.

(1) The aural and visual alerts must
activate concurrently with deployment
of the oxygen masks in the passenger
cabin.

(2) To compensate for sleeping
occupants, the aural alert must be heard
in each section of the OFAR
compartment and must sound
continuously for a minimum of five
minutes or until a reset switch within
the OFAR compartment is activated.

(3) A visual alert that informs
occupants that they must don an oxygen
mask must be visible in each section.

e. A means must be in place by which
oxygen masks in the OFAR
compartment can be manually deployed
from the flight deck.

f. The applicant must establish
approved procedures for OFAR
occupants in the event of
decompression. These procedures must
be provided to the operator for
incorporation into its training programs
and appropriate operational manuals.

g. The supplemental oxygen system
for the OFAR compartment must meet
the same 14 CFR part 25 regulations for
the supplemental oxygen system for the
passenger cabin occupants, except for
the 10 percent additional masks
requirement of 14 CFR 25.1447(c)(1).

h. The illumination level of the
normal OFAR compartment lighting
system must automatically be sufficient
for each occupant of the compartment to
locate a deployed oxygen mask.

14. Divided OFAR Compartments.
The following requirements apply to
OFAR compartments that are divided
into more than one section by the
installation of curtains or partitions:

a. A placard is required adjacent to
each curtain that visually divides or
separates the OFAR compartment into
smaller sections. The placard must

require that the curtain(s) remains open
when that section is unoccupied. The
vestibule section adjacent to the
stairway is not considered a private
section and, therefore, does not require
a placard.

b. For each section of the OFAR
compartment created by the installation
of a curtain, the following requirements
of these special conditions must be met
with the curtain open or closed:

(1) No-smoking placard (Special
Condition 1),

(2) Emergency illumination (Special
Condition 5),

(3) Aural emergency alarm system
(Special Condition 7),

(4) Seatbelt-fasten signal or return-to-
seat signal as applicable (Special
Condition 8),

(5) Smoke or fire detection system
requirement (Special Condition 10), and

(6) Oxygen system (Special Condition
13).

c. OFAR compartments that are
divided by curtains to the extent that
evacuation could be adversely affected
must have exit signs directing occupants
to the primary stairway outlet. The exit
signs must be provided in each
separated section of the OFAR
compartment, except for curtained
bunks, and must meet the requirements
of § 25.812(b)(1)(i). An exit sign with
reduced background area or a symbolic
exit sign, as described in Special
Condition 4(a), may be used to meet this
requirement.

d. For OFAR compartments that are
divided using an installation of a rigid
partition with a door separating the
sections, the following requirements of
these special conditions must be met
with the door open or closed:

(1) A secondary evacuation route from
each section to the main deck is
required, or alternatively, the applicant
must show that any door between the
sections precludes anyone from being
trapped inside a section of the
compartment. The applicant must
consider removal of an incapacitated
occupant from within this area. A
secondary evacuation route from a small
room designed for only one occupant for
a short time duration, such as a
changing area or lavatory, is not
required, but the applicant must
consider removal of an incapacitated
occupant from within such a small
room.

(2) Any door between the sections
must be shown to be openable when
crowded against, even when crowding
occurs at each side of the door.

(3) No more than one door may be
located between any seat or berth and
the primary stairway door.

(4) In each section, exit signs meeting
requirements of § 25.812(b)(1)(i), or
shown to have an equivalent level of
safety, must direct occupants to the
primary stairway outlet. An exit sign
with reduced background area or a
symbolic exit sign, as described in
Special Condition 4(a), may be used to
meet this requirement.

(5) Special Conditions 1 (no-smoking
placards), 5 (emergency illumination), 7
(emergency alarm system), 8 (fasten-
seatbelt signal or return to seat signal as
applicable), 10 (smoke or fire detections
system), and 13 (oxygen system) must
be met with the door open or closed.

(6) Special Condition 6 (two-way
voice communication) and 9
(Emergency firefighting and protective
equipment) must be met independently
for each separate section except for
lavatories or other small areas that are
not intended to be occupied for
extended periods of time.

15. Waste Disposal Receptacle. If a
waste-disposal receptacle is fitted in the
OFAR compartment, it must be
equipped with an automatic fire
extinguisher that meets the performance
requirements of § 25.854(b).

16. OFAR Compartment Materials.
Materials (including finishes or
decorative surfaces applied to the
materials) of OFAR compartments must
comply with flammability requirements
of § 25.853(a) as amended by
Amendment 25-116. Seat cushions and
mattresses must comply with the
flammability requirements of § 25.853(c)
as amended by Amendment 25-116 and
the test requirements of part 25,
appendix F, part II, or other equivalent
methods.

17. OFAR Compartment Lavatory. A
lavatory within the OFAR compartment
must meet the same requirements as a
lavatory installed on the main deck
except with regard to Special Condition
10 for smoke detection.

18. OFAR Compartment Stowage.
Each stowage compartment in the OFAR
compartment, except for under-seat
compartments for occupant
convenience, must be completely
enclosed. All enclosed stowage
compartments within the OFAR
compartment that are not limited to
stowage of emergency equipment or
airplane-supplied equipment (e.g.,
bedding) must meet the design criteria
described in table 1 of these special
conditions. The in-flight accessibility of
very large, enclosed, stowage
compartments and the subsequent
impact on the crewmembers’ ability to
effectively reach any part of the
compartment with the contents of a
hand-held fire-extinguishing system
will require additional fire-protection
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considerations similar to those required

for inaccessible compartments such as
Class C cargo compartments.

TABLE 1—DESIGN CRITERIA FOR ENCLOSED STOWAGE COMPARTMENTS NOT LIMITED TO STOWAGE OF EMERGENCY OR

AIRPLANE-SUPPLIED EQUIPMENT

Applicability of fire protection requirements by interior volume

Fire protection features

Less than 25 cubic feet

feet

25 cubic feet to less than 57 cubic

57 Cubic feet to 200 cubic feet

Compliant Materials of Construc- | Yes .........
tiona,

Smoke or Fire Detectors®b ............. [\ [o R

Linerc ..o,

Fire Location Detectord

Conditional ....

()

()

Yes.

Yes.
Yes.
Yes.

a. Materials of Construction: The
material used in constructing each
enclosed stowage compartment must at
least be fire resistant and must meet the
flammability standards established for
interior components (i.e., 14 CFR part
25 Appendix F, Parts I, IV, and V) per
the requirements of § 25.853. For
compartments less than 25 ft3 in interior
volume, the design must ensure the
ability to contain a fire likely to occur
within the compartment under normal
use.

b. Smoke or Fire Detectors: Enclosed
stowage compartments equal to or
exceeding 25 ft3 in interior volume must
be provided with a smoke or fire
detection system to ensure that a fire
can be detected within a one-minute
detection time. The applicant must
conduct flight tests to show compliance
with this requirement. Each smoke or
fire detection system(s) must provide:

(1) A visual indication to the flight
deck within one minute after the start of
a fire.

(2) An aural warning in the OFAR
compartment.

(3) A warning in the main passenger
cabin. This warning must be readily
detectable by a flight attendant, taking
into consideration the locations of flight
attendants throughout the main
passenger compartment during various
phases of flight.

c. Stowage compartment liner.

(1) If the material used in constructing
the stowage compartment meets the
flammability requirements of a liner for
a Class B cargo compartment (§ 25.855
at Amendment 25-116, and Appendix
F, part I, paragraph (a)(2)(ii)), then no
liner is required for enclosed stowage
compartments equal to or greater than
25 ft3, but less than 57 ft3 in interior
volume.

(2) For all enclosed stowage
compartments equal to or greater than
57 ft3 in interior volume, but less than
or equal to 200 ft3, a liner must be
provided that meets the requirements of

§ 25.855 for a Class B cargo

compartment.

d. Fire Location Detector: If an OFAR
compartment has enclosed stowage
compartments exceeding 25 ft3 interior
volume that are located separately from
the other stowage compartments’ central
location, such as the entry to the OFAR
compartment or other common area,
that OFAR compartment requires
additional fire protection features and
devices to assist a firefighter in
determining the location of that fire.

Issued in Des Moines, Washington, on
February 14, 2020.

James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-03475 Filed 2-27-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0799; Airspace
Docket No. 19-AGL-13]

RIN 2120-AA66

Amendment of VHF Omnidirectional
Range (VOR) Federal Airway V-71 and
Area Navigation Route T-285 Due to
the Decommissioning of the Winner,
SD, VOR

Correction

In rule document 2020-03280,
appearing on pages 10052 through
10053 in the issue of Friday, February
21, 2020 make the following correction.

§71.1 [Corrected]

On page 10053, in the table, on the
final line, “(Lat. 44°26"24.30” N, long.
98°18’39.89” W)”’ should read ““(Lat.
44°2624.30” N, long. 98°18’39.89” W)”.
[FR Doc. C1-2020-03280 Filed 2—-27-20; 8:45 am]
BILLING CODE 1301-00-D

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9885]
RIN 1545-B0O56

Base Erosion and Anti-Abuse Tax;
Correction

AGENCY: Internal Revenue Service (IRS),
Treasury.

ACTION: Final regulations; correction.

SUMMARY: This document contains
corrections to final regulations (TD
9885) that were published in the
Federal Register on Friday, December 6,
2019. The final regulations implements
the base erosion and anti-abuse tax,
designed to prevent the reduction of tax
liability by certain large corporate
taxpayers through certain payments
made to foreign related parties and
certain tax credits.

DATES: This correction is effective on
February 28, 2020 and is applicable on
December 6, 2019.

FOR FURTHER INFORMATION CONTACT:
Concerning § 1.6038A—1, Brad
McCormack or Anand Desai at (202)
317-6939 (not toll-free numbers).
SUPPLEMENTARY INFORMATION:

Background

The final regulations (TD 9885) that
are the subject of this correction are
under section 1.6038A of the Internal
Revenue Code.

Need for Correction

As published the final regulations (TD
9885) contain errors that may prove to
be misleading and are in need of
clarification.

Correction of Publication

Accordingly, the final regulations (TD
9885), that are subject of FR Doc. 2019—
25744, published on December 6, 2019
(84 FR 66968), are corrected as follows:
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1. On page 66997, in the third
column, the last line from the bottom of
the last full paragraph, the language
“years beginning Monday” is corrected
to read “‘years beginning on or after
Monday”.

2. On page 67007, in the third
column, the second line of the second
full paragraph, the language “‘taxable
years beginning Monday” is corrected to
read ‘‘taxable years beginning on or after
Monday”.

Martin V. Franks,

Chief, Publications and Regulations Branch,
Legal Processing Division, Associate Chief
Counsel (Procedure and Administration).

[FR Doc. 2020-03277 Filed 2—-27-20; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF DEFENSE
Office of the Secretary
32 CFR PART 85

[Docket ID: DOD-2019-0S-0111]
RIN 0790-AK25

Health Promotion

AGENCY: Department of Defense.
ACTION: Final rule.

SUMMARY: This final rule removes an
unnecessary and outdated Department
of Defense (DoD) rule relating to a
health promotion program. The majority
of the content of this part includes
internal DoD policy, which does not
require rulemaking. Additionally, since
this rule was codified, the General
Services Administration (GSA) issued a
rule that superseded the public-facing
content of this part. Therefore, this part
can be removed from the CFR.

DATES: This rule is effective on February
28, 2020.

FOR FURTHER INFORMATION CONTACT:
Donald Shell, MD, MA, Director,
Disease Prevention, Disease
Management and Population Health,
OASD (HA) Health Services Policy and
Oversight, Email: Donald.shell4civ@
mail.mil, Phone: (703) 681-1705.

SUPPLEMENTARY INFORMATION:

This final rule removes an
unnecessary and outdated Department
of Defense (DoD) regulation on a health
promotion program, which was last
updated August 30, 1988 (53 FR 33123).
The DoD program continues to operate
under the existing internal policies, the
General Services Administration (GSA)
has since issued a rule that superseded
the public-facing content of this part.

Internal policies are available in DoD
Instruction (DoDI) 1010.10, ‘“Health

Promotion and Disease Prevention”
(available at: https://www.esd.whs.mil/
Portals/54/Documents/DD/issuances/
dodi/101010p.PDF?ver=2018-01-12-
113645-193). It is a general practice and
goal of DoD to provide healthy
environments for Service members,
medical beneficiaries, civilian DoD
employees, and visitors on military
installations.

The rule also sets forth an outdated
smoking policy on DoD property.
However, since codification of this part,
GSA issued arule at title 41 CFR part
102-74, “Facility Management” (70 FR
67798, Nov. 8, 2005), which regulates
smoking policies for the executive
branch of the government and
superseded this part.

Part 85 should now be removed as its
content is either internal or obsolete.
This rule is not significant under
Executive Order (E.O.) 12866,
“Regulatory Planning and Review,”
therefore, the requirements of E.O.
13771, “Reducing Regulation and
Controlling Regulatory Costs” do not

apply.
List of Subjects in 32 CFR Part 85

Government employees, Health.
PART 85—[REMOVED]

m Accordingly, by the authority of 5

U.S.C. 301, 32 CFR part 85 is removed.
Dated: February 24, 2020.

Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-04045 Filed 2—27-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE
Office of the Secretary

32 CFR Part 232
[Docket ID: DOD-2013-0S-0133]
RIN 0790-ZA14

Military Lending Act Limitations on
Terms of Consumer Credit Extended to
Service Members and Dependents

AGENCY: Under Secretary of Defense for
Personnel and Readiness, Department of
Defense.

ACTION: Interpretive rule.

SUMMARY: The Department of Defense
(Department) is amending its
interpretive rule for the Military
Lending Act (the MLA). The MLA, as
implemented by the Department, limits
the military annual percentage rate
(MAPR) that a creditor may charge to a

maximum of 36 percent, requires certain
disclosures, and provides other
substantive consumer protections on
“consumer credit” extended to Service
members and their families. On July 22,
2015, the Department amended its
regulation primarily for the purpose of
extending the protections of the MLA to
a broader range of closed-end and open-
end credit products (the July 2015 Final
Rule). On August 26, 2016, the
Department issued the first set of
interpretations of that regulation in the
form of questions and answers. On
December 14, 2017, the Department
issued a second set of interpretations of
that regulation in the form of amended
questions and answers. The Department
is now withdrawing the amended
question and answer number 2 (Q&A
#2), published in the December 14, 2017
Interpretive Rule, which discussed
when credit is extended for the purpose
of purchasing a motor vehicle or
personal property and the creditor
simultaneously extends credit in an
amount greater than the purchase price
of the motor vehicle or personal
property. In withdrawing this amended
question and answer, the Department is
reverting back to the original Q&A #2
published in the August 26, 2016
Interpretive Rule. This will allow the
Department to conduct additional
analysis on this matter. The Department
is also adding a new question and
answer to address questions about the
use of Individual Taxpayer
Identification Numbers to identify
covered borrowers in the Department’s
database.

DATES: Effective Date: This interpretive
rule is effective February 28, 2020.

FOR FURTHER INFORMATION CONTACT:
Andrew Cohen, 703-692—-5286.

SUPPLEMENTARY INFORMATION:

I. Background and Purpose

In July 2015, the Department of
Defense (Department) issued a final
rule?® (July 2015 Final Rule) amending
its regulation implementing the Military
Lending Act (MLA) 2 primarily for the
purpose of extending the protections of
the MLA to a broader range of closed-
end and open-end credit products,
rather than the limited credit products
that had been defined as ““‘consumer
credit.” 3 Among other amendments, the
July 2015 Final Rule modified
provisions relating to the optional
mechanism a creditor may use when
assessing whether a consumer is a
“covered borrower,” modified the

180 FR 43560 (July 22, 2015).

210 U.S.C. 987.

332 CFR 232.3(b) as implemented in a final rule
published at 72 FR 50580 (Aug. 31, 2007).


https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/101010p.PDF?ver=2018-01-12-113645-193
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/101010p.PDF?ver=2018-01-12-113645-193
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/101010p.PDF?ver=2018-01-12-113645-193
https://www.esd.whs.mil/Portals/54/Documents/DD/issuances/dodi/101010p.PDF?ver=2018-01-12-113645-193
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disclosures that a creditor must provide
to a covered borrower, and implemented
the enforcement provisions of the MLA.

Subsequently, the Department
received requests to clarify its
interpretation of points raised in the
July 2015 Final Rule. In an effort to
assist industry in complying with the
July 2015 Final Rule, the Department
elected to answer these requests through
an interpretive rule in the form of
questions and answers. The Department
issued the first set of such
interpretations on August 26, 2016
(August 26, 2016 Interpretive Rule).4
The Department issued a second set of
such interpretations on December 14,
2017 (December 14, 2017 Interpretive
Rule).5

The present interpretive rule amends
and adds to those questions and
answers. Subsequent to the publication
of the December 14, 2017 Interpretive
Rule, the Department received several
formal requests for the Department to
withdraw the amended Q&A #2 from
the December 14, 2017 Interpretive
Rule.® One point raised in the requests
for withdrawal was a concern that
creditors’ would be unable to
technically comply with the MLA if the
purchase included products not
expressly related to the purchase of the
vehicle as described in the amended
Q&A #2 from the December 14, 2017
Interpretive Rule, because § 232.8(f) of
the regulation would prohibit creditors
from taking a security interest in the
vehicle in those circumstances and
creditors may not extend credit if they
could not take a security interest in the
vehicle being purchased. The
Department finds merit in this concern
and agrees additional analysis is
warranted. In withdrawing the amended
Q&A #2, published on December 14,
2017, because of unforeseen technical
issues between the amended Q&A #2
and 32 CFR 232.8(f), the Department,
absent of additional analysis, takes no
position on any of the arguments or
assertions advanced as a basis for
withdrawing the amended Q&A #2 from
the December 14, 2017 Interpretive
Rule. In addition, the Department is
adding Q&A #21 to its interpretations in
response to inquiries regarding the use

481 FR 58840 (August 26, 2016).

582 FR 58739 (December 14, 2017).

6 The Department received formal requests from
the National Automobile Dealers Association/
American Financial Services Association (January
18, 2018), American Bankers Association (January
19, 2018), Consumer Bankers Association (January
30, 2018), National Association of Federally-Insured
Credit Unions/Defense Credit Union Council
(January 31, 2018), National Independent
Automobile Dealers Association (February 2, 2018),
and the Guaranteed Asset Protection Alliance
(February 12, 2018).

of an Individual Taxpayer Identification
Number when an individual does not
possess a Social Security Number to
conclusively determine if an individual
is covered borrower in the Department’s
MLA database for the purpose of safe
harbor.

This amended interpretive rule does
not change the regulation implementing
the MLA, but merely states the
Department’s preexisting interpretations
of an existing regulation. Therefore,
under 5 U.S.C. 553(b)(A), this
rulemaking is exempt from the notice
and comment requirements of the
Administrative Procedure Act, and,
pursuant to 5 U.S.C. 553(d)(2), this rule
is effective immediately upon
publication in the Federal Register.

II. Interpretations of the Department

The following questions and answers
represent official interpretations of the
Department on issues related to 32 CFR
part 232. For ease of reference, the
following terms are used throughout
this document: MLA refers to the
Military Lending Act (codified at 10
U.S.C. 987); MAPR refers to the military
annual percentage rate, as defined in 32
CFR 232.3(p).

In order to provide further guidance
to industry and the public on the
Department’s view of its existing
regulation, the Department is amending
its guidance on one question and
answer, and by adding one new
question and answer.

The numbering of this document
follows the numbering of the questions
and answers provided in the August 26,
2016 and December 14, 2017
Interpretive Rules. The text of the
amended and new questions and
answers follows:

2. Does credit that a creditor extends
for the purpose of purchasing personal
property, which secures the credit, fall
within the exception to ‘“‘consumer
credit” under 32 CFR 232.3(f)(2)(iii)
where the creditor simultaneously
extends credit in an amount greater
than the purchase price?

Answer: No. Section 232.3(f)(1)
defines “‘consumer credit” as credit
extended to a covered borrower
primarily for personal, family, or
household purposes that is subject to a
finance charge or payable by written
agreement in more than four
installments. Section 232.3(f)(2)
provides a list of exceptions to
subparagraph (f)(1), including an
exception for any credit transaction that
is expressly intended to finance the
purchase of personal property when the
credit is secured by the property being
purchased. A hybrid purchase money
and cash advance loan is not expressly

intended to finance the purchase of
personal property, because the loan
provides additional financing that is
unrelated to the purchase. To qualify for
the purchase money exception from the
definition of consumer credit, a loan
must finance only the acquisition of
personal property. Any credit
transaction that provides purchase
money secured financing of personal
property along with additional “cash-
out” financing is not eligible for the
exception under § 232.3(f)(2)(iii) and
must comply with the provisions set
forth in the MLA regulation.

21. Does a creditor qualify for the safe
harbor set forth in 32 CFR
232.5(b)(2)(i)(A) if the creditor uses an
Individual Taxpayer Identification
Number (ITIN) to search the
Department’s database to conclusively
determine whether credit is offered or
extended to a covered borrower, and
thus may be subject to 10 U.S.C. 987
and the requirements of 32 CFR
232.5(b)?

Answer: Yes. The Department
recognizes that while all members of the
Armed Forces will have a Social
Security Number (SSN), a limited
population of dependents, who meet the
definition of a covered borrower in 32
CFR 232.3(g), may not qualify for a SSN
due to their citizenship status. An ITIN
is a tax processing number issued by the
Federal government in lieu of a SSN.
ITINs are only available for certain
nonresident and resident aliens, their
spouses, and dependents who cannot
obtain a SSN and can be used in
searches of the Department’s database.”
Since all covered borrowers will have a
SSN or ITIN, the Defense Manpower
Data Center (DMDC) MLA database
contains ITINs for covered borrowers
who are not eligible to obtain an SSN.
Therefore, for purposes of 32 CFR
232.5(b)(2)(i)(A), an ITIN is a “Social
Security number.”

III. Regulatory Impact

Executive Order 12866, ‘“Regulatory

Planning and Review”’ and Executive
Order 13563, “Improving Regulation
and Regulatory Review”

Executive Orders 13563 and 12866
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Executive Order 13563

7 Internal Revenue Service, ‘“Taxpayer
Identification Numbers (TIN)” (last updated May 2,
2018).
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emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. It has been
determined that this rule is a significant
regulatory action under Executive Order
12866, and it has been reviewed by the
Office of Management and Budget. It is
not a major rule under 5 U.S.C. 804.

Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs”

This rule is exempt from the
requirements of Executive Order 13771
because it results in no more than de
minimis costs.

Public Law 96-511, “Paperwork

Reduction Act” (44 U.S.C. Chapter 35)
This rule does not impose reporting

and record keeping requirements under

the Paperwork Reduction Act of 1995.
Dated: February 24, 2020.

Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020—04041 Filed 2—27-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0108]

RIN 1625-AA08

Special Local Regulation, Salinas
Power Boat Race; Bahia De Rincon, PR

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a special local regulation on
the waters of Bahia De Rincon, Puerto
Rico during the Salinas Power Boat
Race. Approximatly 50 high speed boats
and personal water crafts are expected
to participate in the race. The special
local regulation is necessary to ensure
the safety to race participants,
participant vessels, and the general
pubic during the event. The special
local regulation establishes a race area,
where all persons and vessels, except
those participating in the race, will be
prohibited from entering, transiting
through, anchoring in, or remaining
within unless authorized by the Captain
of the Port San Juan or a designated
representatives.

DATES: This rule is effective daily from
6 a.m. until 6 p.m. on Febuary 29, 2020
and March 1, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0108 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LCDR Pedro L. Mendoza,
Waterways Management division, U.S.
Coast Guard; telephone 787-691-7058,
email Pedro.L.Mendoza@uscg.mil.
SUPPLEMENTARY INFORMATION:

I. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because it is
impracticable. The Coast Guard did not
receive the necessary information to
publish notice for this event until
January 28, 2020, which is 32 days
before the event is scheduled to occur.
Any delay in the effective date of this
rule would be contrary to the public
interest because immediate action is
needed to minimize potential danger to
the race participants, participating
vessels, spectators and the general
public. It is impracticable to publish an
NPRM because we must establish this
special local regulation by Febuary 28,
2020.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register for the same reasons listed
above.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port San Juan (COTP) has

determined that potential hazards
associated with the event will be a
safety concern for anyone in the area.
This rule is needed to ensure safety of
life on navigable waters of the United
States during the event.

IV. Discussion of the Rule

This rule extablishes a special local
regulation daily from 6 a.m. until 6 p.m.
on Febuary 29, 2020 and March 1, 2020.
The municipality of Salinas and the
Caribbean Power Boat Association is
sponsoring the Salinas Power Boat
Championship—a high speed power
boat and personal water craft (PWC)
race in the waters near Salinas, Puerto
Rico. Approximately 50 high speed
boats and PWC’s are expected to
participate in the races.

The special local regulation
encompasses certain waters of the
Municipality of Salinas, Puerto Rico in
Bahia de Rincon, and will consist of one
large area in which there will be: One
race area for high-speed power boats,
once race area for PWC’s and a buffer
area. All persons and vessels, except
those persons and vessels participating
in the race or enforcing the special local
regulation, are prohibited from entering,
transiting through, anchoring in, or
remaining within the area. Persons and
vessels may request authorization to
enter, transit through, anchor in, or
remain within the race area by
contacting the Captain of the Port San
Juan by telephone at 787-289-2041, or
a designated representative via VHF
radio on channel 16. If authorization is
granted by the Captain of the Port San
Juan or a designated representative, all
persons and vessels receiving such
authorization must comply with the
instructions of the Captain of the Port
San Juan or a designated representative.
The Coast Guard will provide notice of
the regulated area by Broadcast Notice
to Mariners, and on-scene designated
representatives.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
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budgeting process. This rule has not
been designated a ‘‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on: (1) The special local
regulation will be enforced for twelve
hours daily over a two day period; (2)
although persons and vessels will not be
able to enter, transit through anchor in,
or remain within the race area, without
authorization from the Captain of the
Port San Juan or a designated
representative, they may operate in the
surrounding area during the
enforcement period; (3) persons and
vessels may still enter, transit through,
anchor in, or remain within the race
area, during the enforcement period. If
authorized by the Captain of the Port
San Juan or a designated representative;
and (4) the Coast Guard will provide
advance notification of the special local
regulation to the local maritime
community by Broadcast Notice to
Mariners.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the special
local regulation may be small entities,
for the reasons stated in section V.A
above, this rule will not have a
significant economic impact on any
vessel owner or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees

who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023—-01, Rev. 1, associated

implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves
creation of a special local regulation in
conjunction with a regatta or marine
parade to ensure the safety of race
participants, participant vessels and the
general public during the event. It is
categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 1. A
Record of Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 100

Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.

m For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add § 100.T07—-0108 to read as
follows:

§100.T07-0108 Special Local Regulation;
Salinas Power Boat Race; Salinas, PR.

(a) Regulated Area. The following
regulated area is established as a special
local regulation. All coordinates are
North American Datum 1983.

(1) Power Boat Race Area. All waters
of Bahia de Rincon Bay encompassed
within the following points: Starting at
Point 1 in position 17°58732.6562” N,
66°1922.6986” W; thence south to Point
2 in position 17°58'25.7478” N,
66°1909.7242” W; thence east to Point
3 in position 17°15’21.8190” N,
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66°18’35.7336” W; thence north-east to
point 4 in position 17°57°21.5238” N,
66°19'42.6138” W; thence west-
northwest back to origin.

(b) Definition. The term ‘“‘designated
representative’” means Coast Guard
Patrol Commanders, including Coast
Guard cowswains, petty officers, and
other officers operating Coast Guard
vessels, and Federal, State, and local
officers designated by or assisting the
Captain of the Port San Juan in the
enforcement of the regulated area.

(c) Regulations. (1) Except for those
persons and vessels participating in the
race or enforcing the special local
regulation, all persons and vessels are
prohibited from entering, transiting
through, anchoring in, or remaining
within a 200-yard radius of the power
boat race area. Persons and vessels may
request authorization to enter, transit
through, anchor in, remain within the
regulated area by contacting the Captain
of the Port San Juan by telephone at
(787) 289-2041, or a designated
representative via VHF radio on channel
16. If authorization is granted by the
Captain of the Port San Juan or a
designated representative, all persons
and vessels receiving such authorization
must comply with the instructions of
the Captain of the Port San Juan or a
designated representative.

(2) The Coast Guard will provide
notice of the regulated area by Broadcast
Notice to Mariners, and on-scene
designated representatives.

(d) Enforcement period. This rule will
be enforced daily from 6 a.m. until 6
p.m. on Feburary 29, 2020 and March 1,
2020, unless sooner terminated by the
Captain of the Port San Juan.

Dated: February 14, 2020.
G.H. Magee,

CAPT, U.S. Coast Guard, Alterante Captain
of the Port.

[FR Doc. 2020-03462 Filed 2—27-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0106]
RIN 1625-AA00

Temporary Safety Zone, Blowfish
Experiment; Juneau, AK

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.

SUMMARY: The Coast Guard is
establishing a temporary safety zone for

navigable waters within a 50-yard
radius of USCG Station Juneau. The
safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
created by a Navy test involving
remotely operated vehicles (ROVs) with
a tethered cable which could tangle in

a boat’s prop. Entry of vessels or persons
into this zone is prohibited unless
specifically authorized by the Captain of
the Port Southeast Alaska.

DATES: This rule is effective between
7:30 a.m. and 5 p.m. from February 25,
2020, through February 29, 2020. For
the purposes of enforcement, actual
notice will be used from February 19,
2020, through February 28, 2020.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2020—
0106 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email LT Jesse Collins, Sector Juneau
Waterways Management Division, U.S.
Coast Guard; telephone 907—-463-2846,
email Jesse.O.Collins@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

ROV Remotely Operated Vehicle

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because
immediate action is needed to safeguard
the boating public. It is impracticable to
publish an NPRM because immediate
action is necessary to protect the public.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30

days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
protect the public and Navy assets from
the potential safety hazards associated
with the operation.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The
Captain of the Port Southeast Alaska
(COTP) has determined that potential
hazards associated with the Navy’s
operation starting February 25, 2020,
will be a safety concern for anyone
within a 50-yard radius of USCG Station
Juneau. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone while the Navy
operation is in effect.

IV. Discussion of the Rule

This rule establishes a safety zone
from 8 a.m. on February 25, 2020 until
4 p.m. on February 29, 2020. The safety
zone will cover all navigable water
within 50 yards of USCG Station
Juneau. The duration of the zone is
intended to protect personnel, vessels,
and the marine environment in these
navigable waters while the Navy
operation is in effect. No vessel or
person will be permitted to enter the
safety zone without obtaining
permission from the COTP or a
designated representative.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, duration,
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and time-of-day of the safety zone.
Vessel traffic will be able to safely
transit around this safety zone, which
would impact a small designated area of
the Gasineau Channel during a period of
the year when vessel traffic is normally
low. Moreover, the Coast Guard would
issue a Broadcast Notice to Mariners via
VHF-FM marine channel 16 about the
zone, and the rule would allow vessels
to seek permission to enter the zone.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities”’ comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1-
888—REG-FAIR (1-888—734-3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the

Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the National Government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-43701), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone lasting 7 hours per day that will
prohibit entry within 50 yards of USCG
Station Juneau. It is categorically
excluded from further review under
paragraph L60(a) of Appendix A, Table
1 of DHS Instruction Manual 023-01—
001-01, Rev. 1. A Record of
Environmental Consideration
supporting this determination is

available in the docket. For instructions
on locating the docket, see the
ADDRESSES section of this preamble.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04—1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T17—0106 to read as
follows:

§165.T17-0106 Safety Zone for Blowfish
Experiment; Gastineau Channel, Juneau,
AK.

(a) Location. The following area is a
safety zone: The following area is a
safety zone: the waters in Juneau Harbor
within a 50 yard radius of the USCG
Station Juneau pier located at 58°17'57”
N, 134°24’55” W between 7:30 a.m. and
5:00 p.m. from February 25, 2020
through February 29, 2020.

(b) Definitions. As used in this
section:

(1) Captain of the Port (COTP) means
the Commander, U.S. Coast Guard
Sector Juneau.

(2) Designated representative means
any Coast Guard commissioned,
warrant, or petty officer who has been
authorized by the Captain of the Port
Southeast Alaska to assist in enforcing
the safety zone described in paragraph
(a) of this section.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.
All vessels underway within this safety
zone at the time it is activated are to
depart the zone.

(2) To seek permission to enter,
contact the COTP or the COTP’s
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designated representative by telephone
at 907—463-2980 or on Marine Band
Radio VHF-FM channel 16 (156.8
MHz). The Coast Guard vessels
enforcing this section can be contacted
on Marine Band Radio VHF-FM
channel 16 (156.8 MHz).

(3) Those in the safety zone must
comply with all lawful orders or
directions given to them by the COTP or
the COTP’s designated representative.

(d) Enforcement officials. The U.S.
Coast Guard may be assisted in the
patrol and enforcement of the safety
zone by Federal, State, and local
agencies.

(e) Enforcement. This safety zone may
be enforced during the period described
in paragraph (f) of this section.

(f) Enforcement period. This section
may be enforced from 7:30 a.m. on
February 25, 2020, until 5 p.m. on
February 29, 2020.

Dated: February 19, 2020.
Stephen R. White,

Captain, U.S. Coast Guard, Captain of the
Port Southeast Alaska.

[FR Doc. 2020-03648 Filed 2—26—20; 8:45 am]|
BILLING CODE 9110-04-P

DEPARTMENT OF EDUCATION

34 CFR Part 361
[Docket ID ED-2019—-OSERS-0140]

State Vocational Rehabilitation
Services Program

AGENCY: Office of Special Education and
Rehabilitative Services, U.S. Department
of Education.

ACTION: Policy interpretation; request for
comments.

SUMMARY: The U.S. Department of
Education (Department) issues this
interpretation to clarify current policy
and announce a change in policy
regarding the use of Federal vocational
rehabilitation (VR) funds reserved for
pre-employment transition services.
DATES: This policy is effective February
28, 2020. We must receive your
comments on or before March 30, 2020.

ADDRESSES: Submit your comments
through the Federal eRulemaking Portal
or via postal mail, commercial delivery,
or hand delivery. We will not accept
comments submitted by fax or by email
or those submitted after the comment
period. To ensure that we do not receive
duplicate copies, please submit your
comments only once. In addition, please
include the Docket ID at the top of your
comments.

e Federal eRulemaking Portal: Go to
www.regulations.gov to submit your

comments electronically. Information
on using Regulations.gov, including
instructions for accessing agency
documents, submitting comments, and
viewing the docket, is available on the
site under “How to use
Regulations.gov.”

e Postal Mail, Commercial Delivery,
or Hand Delivery. If you mail or deliver
your comments about this notice of
interpretation, address them to Carol
Dobak, U.S. Department of Education,
400 Maryland Avenue SW, Room 5153,
Potomac Center Plaza, Washington, DC
20202-5108.

Privacy Note: The Department’s policy for
comments received from members of the
public is to make these submissions available
for public viewing in their entirety on the
Federal eRulemaking Portal at
www.regulations.gov. Therefore, commenters
should be careful to include in their
comments only information that they wish to
make publicly available.

FOR FURTHER INFORMATION CONTACT:
Carol Dobak, U.S. Department of
Education, 400 Maryland Avenue SW,
Room 5153, Potomac Center Plaza,
Washington, DC 20202-5108.
Telephone: (202) 245-7325. Email:
Carol.Dobak@ed.gov.

SUPPLEMENTARY INFORMATION:
Invitation to Comment

We invite you to submit comments on
this notice of interpretation. We will
consider these comments in
determining whether to take any future
action.

See ADDRESSES for instructions on
how to submit comments.

During and after the comment period,
you may inspect all public comments
about this interpretation by accessing
Regulations.gov. You may also inspect
the comments in person in Room
3W104, 400 Maryland Avenue SW,
Washington, DC, between the hours of
8:30 a.m. and 4:00 p.m., Eastern time,
Monday through Friday of each week
except Federal holidays. If you want to
schedule time to inspect comments,
please contact the person listed under
FOR FURTHER INFORMATION CONTACT.

Assistance to Individuals with
Disabilities in Reviewing the Record: On
request, we will provide an appropriate
accommodation or auxiliary aid to an
individual with a disability who needs
assistance to review the comments or
other documents in the public record for
this notice. If you want to schedule an
appointment for this type of aid, please
contact the person listed under FOR
FURTHER INFORMATION CONTACT.

The Department published a request
for comments in the Federal Register on
June 22, 2017, inviting the public to

provide comments on identifying
regulations and guidance for repeal,
replacement, or modification. After
extending the closing date from August
21, 2017 to September 20, 2017, the
Rehabilitation Services Administration,
within the Office of Special Education
and Rehabilitative Services, received
847 comments from the public. Of those
comments, and others received since
September 2017, approximately 30
included questions, suggestions, and
implementation concerns regarding the
statutory provision requiring States to
provide pre-employment transition
services.

The Rehabilitation Act of 1973, as
amended by title IV of the Workforce
Innovation and Opportunity Act
(Rehabilitation Act), requires States to
reserve at least 15 percent of their VR
program allotments to provide, or
arrange for the provision of, pre-
employment transition services to all
students with disabilities in need of
such services who are eligible or
potentially eligible for the VR program.
In response to the many questions and
comments about the allowable use of
the reserved funds for auxiliary aids and
services and other VR services listed in
the Rehabilitation Act, the Department
issues this notice of interpretation to: (1)
Clarify current policy regarding the use
of Federal VR funds reserved for the
provision of pre-employment transition
services to pay for auxiliary aids and
services needed by all students with
disabilities in order to access or
participate in required pre-employment
transition services under section 113(b)
of the Rehabilitation Act, and (2)
announce a change in policy with
respect to additional VR services needed
by eligible students with disabilities
that may be paid for with Federal VR
grant funds reserved for the provision of
pre-employment transition services and
the circumstances under which those
funds may be used to pay for those
additional VR services.

Background

The amendments to the Rehabilitation
Act made by title IV of the Workforce
Innovation and Opportunity Act
(WIOA) place heightened emphasis on
the provision of services to students and
youth with disabilities to ensure that
they have meaningful opportunities to
receive the training and other services
they need to achieve employment
outcomes in competitive integrated
employment. The Rehabilitation Act, as
amended by WIOA, expands not only
the population of students with
disabilities who may receive services
under the VR program but also the kinds
of services the designated State units
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(DSUs) may provide to these students
with disabilities who are transitioning
from school to postsecondary education
and employment.

Most notably, section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) require States to reserve
at least 15 percent of their Federal VR
grant for the provision of pre-
employment transition services. Section
113(a) of the Rehabilitation Act and 34
CFR 361.48(a) require DSUs for the VR
program to use the reserved funds to
provide, or arrange for the provision of,
pre-employment transition services to
all students with disabilities in need of
such services who are eligible or
potentially eligible for services under
the VR program.

Section 113(b) of the Rehabilitation
Act and 34 CFR 361.48(a)(2) list the five
required pre-employment transition
services that DSUs, in collaboration
with local educational agencies (LEAs),
must make available to students with
disabilities in need of these services.
These services are—

¢ Job exploration counseling;

e Work-based learning experiences,
which may include in-school or after
school opportunities, or experience
outside the traditional school setting
(including internships), that are
provided in an integrated environment
to the maximum extent possible;

¢ Counseling on opportunities for
enrollment in comprehensive transition
or postsecondary educational programs
at institutions of higher education;

e Workplace readiness training to
develop social skills and independent
living; and

¢ Instruction in self-advocacy, which
may include peer mentoring.

Pre-employment transition services
represent the earliest set of services
available for students with disabilities
under the VR program, are short-term in
nature, and are designed to help
students identify career interests.

For purposes of this notice of
interpretation, the Department focuses
its discussion on these five required pre-
employment transition services because
these are the only pre-employment
transition services that DSUs provide
directly to students with disabilities as
defined in section 7(37) of the
Rehabilitation Act and 34 CFR
361.5(c)(51).1

1 Section 113(c) of the Rehabilitation Act
describes services that are systemic in nature, i.e.,
strategies the DSUs use in delivering pre-
employment transition services, and section 113(d)
describes the coordination activities for ensuring
that students with disabilities receive the pre-
employment transition services they need. This
notice of interpretation does not address the pre-
employment transition services described in section

Since implementation of the pre-
employment transition services
requirements, the Department has
continued to receive comments from
DSUs and other stakeholders regarding:
(1)The need for further clarification
about the extent to which funds
reserved for the provision of pre-
employment transition services may be
used to pay for auxiliary aids and
services; and (2) the ability of States to
reserve and expend at least 15 percent
of their VR grant allotments on the
provision of pre-employment transition
services under the Department’s general
interpretation of the statutory
requirements related to the allowable
use of funds. Specifically, DSUs and
stakeholders have asked if funds
reserved for pre-employment transition
services may be used to cover the costs
of auxiliary aids and services provided
directly to students with disabilities as
well as other VR services, such as
transportation, tuition for postsecondary
education, rehabilitation technology,
and job coaching. The Department
addresses these concerns in this notice
of interpretation.

Policy Interpretation Clarification—Use
of Reserved Funds for Providing
Auxiliary Aids and Services to All
Students With Disabilities Receiving
Pre-Employment Transition Services

Subsequent to the publication of the
State Vocational Rehabilitation Services
program; State Supported Employment
Services program; and Limitations on
Use of Subminimum Wage regulations
in the Federal Register on August 19,
2016 (81 FR 55630) (August 2016
regulations), it has been the
Department’s policy interpretation that
DSUs may use funds reserved for the
provision of pre-employment transition
services to pay for auxiliary aids and
services for students with disabilities
with sensory and communicative
disorders who need such aids and
services in order to access or participate
in pre-employment transition services
under section 113(b) of the
Rehabilitation Act and 34 CFR
361.48(a)(2) (Rehabilitation Services
Administration email to DSUs dated
December 28, 2016: https://
www2.ed.gov/policy/speced/guid/rsa/
supporting/dear-director-letter-
auxiliary-aids-and-services-12-28-
2016.pdf). The Department made clear
that DSUs may use the funds reserved
under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) to pay for any auxiliary

113(c) and (d) of the Rehabilitation Act because
they are not applicable to this interpretation (see
also 34 CFR 361.48(a)(3) and (4)).

aids and services needed by any student
with a disability with a sensory or
communicative disorder who needs
those services to access pre-employment
transition services, regardless of
whether the student has applied or been
determined eligible for the VR program.

As public entities, defined in section
12131 of the Americans with
Disabilities Act (ADA), and as recipients
of Federal funds, DSUs must ensure that
no qualified individual with a disability
is excluded from participation in or
denied the benefits of services,
programs, or activities on the basis of
the individual’s disability (section
12132 of the ADA and section 504(a) of
the Rehabilitation Act). Because section
113(a) of the Rehabilitation Act and 34
CFR 361.48(a) make clear that pre-
employment transition services must be
provided to all students with disabilities
who need them, this means that both
eligible and potentially eligible students
with disabilities meet the essential
eligibility requirements 2 for pre-
employment transition services under
the VR program in accordance with
section 113(a) of the Rehabilitation Act
and thus are considered qualified
individuals with disabilities for
purposes of title II of the ADA and
section 504 of the Rehabilitation Act (28
CFR 35.104; 34 CFR 104.3(1)(4)).
Therefore, if any student with a
disability requires an auxiliary aid or
service to access or participate in any of
the pre-employment transition services
specified in section 113(b) of the
Rehabilitation Act and 34 CFR
361.48(a)(2), the DSU must pay for such
costs if no other public entity is
required to provide such aids or
services.?

2]t is important to note that potentially eligible
students with disabilities are eligible to receive pre-
employment transition services pursuant to section
113(a) of the Rehabilitation Act. As such, they are
considered qualified individuals under the ADA for
the receipt of pre-employment transition services. It
should not be construed that these students with
disabilities have satisfied the eligibility
requirements of section 102(a) of the Rehabilitation
Act for all other VR services provided under section
103 of the Rehabilitation Act.

3 Please see 34 CFR 361.53(a) for the related
assurance that DSUs must include in the VR
services portion of the Unified or Combined State
Plan. See also Section 101(a)(8)(A)(i) of the
Rehabilitation Act. Because DSUs must conduct a
search for comparable services and benefits only
when providing VR services to eligible individuals,
they need not conduct such a search when
providing pre-employment transition services and
auxiliary aids and services to students with
disabilities who have not applied or been
determined eligible for VR services, but they would
be required to do so for those students with
disabilities who have been determined eligible
under the VR program pursuant to section 102(a)(1)
of the Rehabilitation Act. In addition, rehabilitation
technology, including telecommunications, sensory,

Continued
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The ADA’s title I implementing
regulations define “auxiliary aids and
services” in 28 CFR 35.104. For
purposes of the Department’s policy
interpretation, auxiliary aids and
services ensure equal access to
information, materials, services, and
activities available to students with
disabilities participating in pre-
employment transition services. As
such, expenditures incurred for the
purchase or acquisition of auxiliary aids
and services, including, for example,
interpreter and reader services under
section 103(a)(10) of the Rehabilitation
Act and 34 CFR 361.48(b)(10) and (11),
for students with disabilities needing
such aids or services to access or
participate in pre-employment
transition services specified in section
113(b) of the Rehabilitation Act and 34
CFR 361.48(a)(2) constitute an allowable
pre-employment transition services cost.
This is true for both potentially eligible
and eligible students with disabilities.

Because auxiliary aids and services
necessary for students with disabilities
to access or participate in pre-
employment transition services are an
allowable cost, DSUs may use funds
reserved for providing pre-employment
transition services to pay for those
auxiliary aids and services for any
student with a disability who needs
them, regardless of whether they have
applied and been determined eligible
for VR services. For example, for a
student who is deaf, DSUs could
purchase interpreter services or video-
based telecommunication products to
ensure access to information and
activities related to job exploration
counseling or other pre-employment
transition services. As another example,
DSUs could purchase screen reader
software programs to enable a student
who is blind to access information on a
computer during a work-based learning
experience. DSUs could purchase the
screen reader software for the student’s
personal laptop or for a laptop that
would be available for other students
needing the device. In these instances,
it is important to note that the screen
reader software for individuals who are
blind or visually impaired, not the

and other technological aids and devices, among
other VR services, are exempt under Section
101(a)(8)(A)(i) and 34 CFR 361.53(b)(5) from the
determination of comparable services and benefits.
Therefore, DSUs need not conduct a search for
comparable services and benefits when providing
auxiliary aids and services to either eligible or
potentially eligible students with disabilities to the
extent that these aids and services constitute
“rehabilitation technology” as defined in Section
7(32) of the Rehabilitation Act and 34 CFR
361.5(c)(45), and are necessary for the student with
a disability to participate in pre-employment
transition services under section 113 of the
Rehabilitation Act.

computer on which it is installed, meets
the definition of “auxiliary aids and
services” for purposes of the ADA and
section 504 of the Rehabilitation Act
and, as such, could be paid with funds
reserved for the provision of pre-
employment transition services. The
Department addresses computers and
other rehabilitation technology in a later
discussion pertaining to section
103(a)(14) of the Rehabilitation Act and
34 CFR 361.48(b)(17).

On the other hand, personal devices
and services do not meet the definition
of auxiliary aids and services under the
ADA or section 504 of the Rehabilitation
Act. Personal devices and services
include individually prescribed devices,
such as prescription eyeglasses or
hearing aids, readers for personal use or
study, or services of a personal nature
(28 CFR 35.135 and 34 CFR
104.44(d)(2)). If a student with a
disability requires personal devices or
services or individually prescribed
assistive technology, the VR agency
must determine whether the student
meets the eligibility criteria of section
102(a) of the Rehabilitation Act and, if
so, develop an IPE in partnership with
the student pursuant to section 102(b) of
the Rehabilitation Act for the provision
of those additional services (see also 34
CFR 361.42(a)(1) and 361.45). DSUs
must use funds reserved under
section110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i) to pay for
only pre-employment transition services
under section 113(b) and 34 CFR
361.48(a)(2), auxiliary aids and services
needed by any student with a disability
to access or participate in those services,
or other VR services necessary for an
eligible student to receive pre-
employment transition services as
discussed elsewhere in this notice of
interpretation. DSUs must pay for any
other additional VR services using non-
reserved VR funds.

Policy Interpretation—Use of Reserved
Funds for Providing Certain Other VR
Services for Eligible Students With
Disabilities Receiving Pre-Employment
Transition Services

As explained here for purposes of this
policy interpretation, which is separate
and distinct from the policy clarification
just described regarding auxiliary aids
and services, DSUs may use the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) to pay for those pre-
employment transition services needed
by eligible students with disabilities,
plus any other VR service needed by
those eligible students to benefit from
pre-employment transition services in
accordance with an approved IPE. With

respect to those students with
disabilities who have not yet been
determined eligible for the VR program
(i.e., potentially eligible students with
disabilities), DSUs may use the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) only to pay for those pre-
employment transition services set forth
in section 113 and 34 CFR 361.48(a), as
well as for auxiliary aids and services
needed to access or participate in pre-
employment transition services, as
described in Department guidance
issued to date.

Since the addition of the five required
pre-employment transition services, the
VR program can be characterized as
providing a continuum of services, with
pre-employment transition services
being most beneficial to students with
disabilities in the early stages of
employment exploration. The Secretary
is committed to ensuring that students
with disabilities are held to high
expectations and have the resources and
supports needed to prepare them for
success in postsecondary education or
careers. Therefore, we believe that these
services should be provided to the
broadest population of students with
disabilities to ensure that as many
students with disabilities as possible are
able to receive the services they need to
prepare for postschool activities,
including postsecondary education and
employment. To that end, pre-
employment transition services
represent the earliest set of services
available for students with disabilities
under the VR program. These are short-
term services designed to help students
identify career interests.

Transition services represent the next
set of services on the continuum of VR
services available to eligible
individuals. Transition services, for
eligible students 4 with disabilities,
provide for further development and
pursuit of career interests with
postsecondary education, vocational
training, job search, job placement, job
retention, job follow-up, and job follow-
along services (section 103(a)(4), (5),
and (15) of the Rehabilitation Act and
34 CFR 361.48(b)(6), (12), and (18)).

Employment-related services to
eligible individuals are next in the
continuum of services. These services
typically are provided once eligible

4 Although DSUs may provide transition and
other VR services to youth with disabilities, as
defined at section 7(42) of the Rehabilitation Act
and 34 CFR 361.5(c)(58), the discussion in this
notice of interpretation focuses solely on students
with disabilities because pre-employment transition
services are only available to those individuals who
meet the definition of a “student with a disability”
at section 7(37) of the Rehabilitation Act and 34
CFR 361.5(c)(51).



Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Rules and Regulations

11851

students have identified their career
interests, have further developed and
pursued their career interests through
postsecondary education and vocational
training offered through transition
services, and are pursuing specific
employment outcomes. Employment-
related services are identified in section
103(a) of the Rehabilitation Act and 34
CFR 361.48(b) and are intended to assist
the eligible individual with a disability
in preparing for, securing, retaining,
advancing in, or regaining an
employment outcome that is consistent
with the individual’s unique strengths,
resources, priorities, concerns, abilities,
capabilities, interests, and informed
choice.

While a continuum of services across
pre-employment transition services for
students with disabilities, and transition
services and employment-related
services for eligible individuals who
have IPEs, exists under the VR program,
the five required pre-employment
transition services are the only services
available to potentially eligible students
with disabilities.

In the preamble to the Department’s
August 2016 regulations, the
Department made clear that the term
“potentially eligible” students with
disabilities, for purposes of receiving
pre-employment transition services,
includes all students with disabilities
(81 FR 55630, 55631, and 55690-55691).
Students with disabilities do not need to
apply and be determined eligible for the
VR program to receive pre-employment
transition services. However, these
students may not receive any VR
services other than pre-employment
transition services until they apply, and
are determined eligible, for VR services,
and have an approved IPE (81 FR 55629
at 55691). On the other hand, eligible
students with disabilities, that is, those
students who have applied and been
determined eligible for the VR program,
are able to receive any VR services,
including pre-employment transition
services, necessary to assist them in
achieving their employment outcome,
so long as those services are identified
on their IPEs in accordance with section
103(a) of the Rehabilitation Act (81 FR
55691).

On May 21, 2014, the Congress of the
United States released ““Statement of the
Managers to Accompany the Workforce
Innovation and Opportunity Act.” In its
statement, Congress made clear that the
title IV “. . . amendments established a
framework to ensure every young
person with a disability, regardless of
their level of disability, has the
opportunity to experience competitive,
integrated employment. The pre-
employment transition services will

provide young people with disabilities
with the opportunity to develop their
skills and to use supports, available
through State VR programs to
experience competitive integrated
employment as they leave school and
enter the workforce.” The intent of
Congress makes clear that the
“framework” for VR services includes
pre-employment transition services for
all students with disabilities and other
services and supports for eligible
students with disabilities with an
approved IPE to develop their skills and
experience success when they enter the
workforce.

Section 110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i) require
each State to reserve at least 15 percent
of its Federal VR grant for the provision
of pre-employment transition services to
students with disabilities. With this
statutory provision, coupled with the
“Statement of the Managers to
Accompany the Workforce Innovation
and Opportunity Act,” the Department
interprets this requirement as meaning
that DSUs may use these reserved funds
to pay for other VR services under
section 103(a) of the Rehabilitation Act
and 34 CFR 361.48(b), in accordance
with an approved IPE, that are necessary
for an eligible student with a disability
to participate in pre-employment
transition services identified in section
113(b) of the Rehabilitation Act. This
means that, for eligible students with
disabilities, DSUs may use the reserved
funds to pay for the pre-employment
transition services and any other VR
services necessary for the eligible
student to benefit from those pre-
employment transition services in
accordance with an approved IPE
consistent with the requirements of
section 103(a) of the Rehabilitation Act.
However, for those students with
disabilities who have not yet applied or
been determined eligible for the VR
program (i.e., potentially eligible
students), the DSUs may use the
reserved funds to pay only those costs
incurred in providing the pre-
employment transition services
identified in section 113 of the
Rehabilitation Act and 34 CFR
361.48(a), as well as auxiliary aids and
services needed to access or participate
in pre-employment transition services,
as described in guidance issued by the
Department to date.

Although section 113 of the
Rehabilitation Act is unique in that it
permits VR agencies to provide pre-
employment transition services to
students with disabilities who have not
yet been determined eligible for the VR
program, section 103(a) of the
Rehabilitation Act does not contain the

same flexibility. Section 103(a) of the
Rehabilitation Act makes clear that all
VR services provided under that section
are provided under an approved IPE
that is developed when an individual
with a disability has applied and been
determined eligible for the VR program
in accordance with section 102 of the
Rehabilitation Act (see also 34 CFR
361.42 and 361.48(b)).

Section 102(b)(4)(A) of the
Rehabilitation Act and 34 CFR
361.46(a)(1) make clear that the IPE for
a student with a disability need only
contain a “description of the student’s
projected postschool employment
outcome,” as opposed to a description
of a specific employment outcome.
Despite this flexibility available to
States, the Department has observed
through monitoring that these IPEs for
students with disabilities are
underutilized. Because DSUs can
develop initial IPEs for eligible students
with disabilities that are more general in
nature, DSUs are able to provide
additional supports and services to
eligible students as necessary for
students to benefit from pre-
employment transition services and
activities and explore their career
interests and, subsequently, refine the
IPEs, through the amendment process
under section 102(b)(3)(E) of the
Rehabilitation Act and 34 CFR
361.45(a)(6), to include a specific
employment goal and the VR services
necessary to achieve that goal, as
appropriate. Eligible students with
disabilities are able to access any other
VR services needed to participate in pre-
employment transition services (as
discussed in more detail below) or other
VR services that are unrelated to pre-
employment transition services, none of
which would be available to them
without approved IPEs.

This policy interpretation applies
only to those students with disabilities
who have been determined eligible for
services under the VR program and who
have an approved IPE. We recognize
that some eligible students with
disabilities may need certain VR
services under section 103(a) of the
Rehabilitation Act and 34 CFR 361.48(b)
to fully benefit from pre-employment
transition services under section 113(b)
and 34 CFR 361.48(a)(2). Receiving
other VR services and supports, along
with the pre-employment transition
services, enables eligible students with
a disability to develop the skills to
experience competitive, integrated
employment as they leave school and
enter the workforce. Therefore, the
Department believes that allowing the
funds reserved under section 110(d)(1)
and 34 CFR 361.65(a)(3)(i) to be used to
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pay for other VR services needed by
eligible students with disabilities who
have IPEs to benefit from pre-
employment transition services is
consistent with the ““Statement of the
Managers to Accompany the Workforce
Innovation and Opportunity Act’” and
with the statutory purpose for the
reservation of these funds.

This interpretation regarding the use
of the reserved funds for certain other
VR services that are necessary for an
eligible student with a disability to
benefit from pre-employment transition
services also is consistent with the
Office of Management and Budget’s
Uniform Administrative Requirements,
Cost Principles, and Audit
Requirements for Federal Awards
(Uniform Guidance), codified at 2 CFR
part 200. Specifically, 2 CFR 200.403(a)
requires that costs paid from a Federal
award must be allowable, meaning that
they must be necessary, reasonable, and
allocable to the award. Costs are
reasonable if, in their nature and
amount, they do not exceed that which
would be incurred by a prudent person
under the circumstances that existed at
the time the decision was made to incur
the cost (2 CFR 200.404). A cost is
allocable to a Federal cost objective if
the services are assignable to that cost
objective in accordance with relative
benefits received (2 CFR 200.405(a)).
These fiscal requirements not only
apply to costs incurred under the VR
grant as a whole, but also to those costs
incurred with the funds reserved under
section 110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i). In other
words, costs incurred with these
reserved funds must be—

o Necessary for the provision or receipt of
pre-employment transition services;

e Reasonable, that is, those that a prudent
person would agree are necessary for the
provision or receipt of pre-employment
transition services; and

o Allocable, that is, those that benefit the
provision or receipt of pre-employment
transition services.

Under the Department’s
interpretation, the reserved funds may
be used for costs associated with
providing certain VR services to eligible
students with disabilities, in accordance
with approved IPEs, who need those
services to benefit from pre-employment
transition services, as well as the costs
associated with the pre-employment
transition services themselves. As such,
these costs would be reasonable,
necessary, and allocable to the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(). If eligible students with
disabilities need additional VR services
that are not within the scope of pre-

employment transition services and,
thus, this interpretation, DSUs may still
provide those services in accordance
with the terms of the approved IPE.
However, DSUs must provide those
additional VR services with other VR
funds that were not reserved under
section 110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i).

In an effort to explain the application
of this interpretation to the services
outlined in section 103(a) of the
Rehabilitation Act and 34 CFR
361.48(b), we discuss each of those VR
services in light of whether they are
within the nature, scope, and purpose of
any of the pre-employment transition
services available under section 113(b)
and 34 CFR 361.48(a)(2) (i.e., are
necessary, reasonable, and allocable)
and, thus, may be paid with the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) if needed by an eligible
student with a disability to benefit from
pre-employment transition services. In
so doing, we also explain that certain
VR services outlined in section 103(a) of
the Rehabilitation Act and 34 CFR
361.48(b) fall outside the nature, scope,
and purpose of pre-employment
transition services and, thus, those
services are not reasonable or necessary
for an eligible student with a disability
to benefit from pre-employment
transition services under section 113(b)
of the Rehabilitation Act and 34 CFR
361.48(a)(2). Therefore, the costs for
such services are not allocable to the
provision of pre-employment transition
services and may not be paid with the
funds reserved under section 110(d)(1)
and 34 CFR 361.65(a)(3)(i) for that
purpose. Nothing in this interpretation
affects the DSU’s responsibility to
search for comparable services and
benefits, when required by section
101(a)(8) of the Rehabilitation Act and
34 CFR 361.53, before providing any of
the VR services discussed herein.

Through this interpretation, the
following VR services in section 103(a)
of the Rehabilitation Act and 34 CFR
361.48(b) fall within the nature, scope,
and purpose of pre-employment
transition services when needed by an
eligible student with a disability, in
accordance with an approved IPE, to
benefit from one or more of the pre-
employment transition services
described in section 113(b) of the
Rehabilitation Act and 34 CFR
361.48(a)(2). As such, costs incurred in
providing these other VR services are
allocable to the funds reserved under
section 110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i). As
discussed here, the examples of when
DSUs may use the reserved funds to pay

for additional services in section 103(a)
of the Rehabilitation Act and 34 CFR
361.48(b), consistent with both the
statutory purpose for these reserved
funds and fiscal requirements of the
Uniform Guidance, provide DSUs with
significantly greater flexibility in
delivering pre-employment transition
services to eligible students with
disabilities than has been allowed under
Department guidance issued to date,
thereby increasing the availability of
pre-employment transition services to
these students.

To the extent that a portion of the
costs incurred for the additional VR
services fall outside the nature, scope,
and purpose of pre-employment
transition services, DSUs must pay that
portion with other VR program funds.

Assessment Services

Section 103(a)(1) and 34 CFR
361.48(b)(2) permit DSUs to provide
assessment services to eligible
individuals to determine VR needs.
These services are generally provided in
the very early stages of the VR process
with an eligible individual with a
disability and, thus, are consistent with
the nature, scope, and purpose of pre-
employment transition services. As
stated in the preamble to the August
2016 regulations (81 FR at 55685), VR
services are provided on a continuum,
with pre-employment transition services
being the earliest set of services
available for students with disabilities.
Given that the purpose of assessment
services under section 103(a)(1) and 34
CFR 361.48(b)(2) is to determine the VR
needs of individuals with disabilities, it
is reasonable that an eligible student
with a disability would need further
assessment services while engaging in
any of the pre-employment transition
services set forth at section 113(b) and
34 CFR 361.48(a)(2) to fully benefit from
those activities.

Counseling and Guidance

Section 103(a)(2) and 34 CFR
361.48(b)(3) permit DSUs to provide
counseling and guidance services to
eligible individuals throughout the VR
process. These services are directly
connected with the nature, scope, and
purpose of two pre-employment
transition services, specifically job
exploration counseling (section
113(b)(1) and 34 CFR 361.48(a)(2)(i))
and counseling on opportunities for
enrollment in comprehensive transition
and other postsecondary education
programs at institutions of higher
education (section 113(b)(3) and 34 CFR
361.48(a)(2)(iii)). Given that counseling
and guidance services are specifically
listed among the pre-employment
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transition services at section 113(b) and
34 CFR 361.48(a)(2), these services
clearly fall within the nature, scope, and
purpose of pre-employment transition
services. Therefore, it is reasonable that
an eligible student with a disability
could need these services in order to
benefit from pre-employment transition
services activities.

Referral Services

Section 103(a)(3) and 34 CFR
361.48(b)(4) permit DSUs to provide
referral services to eligible individuals
with disabilities to secure needed
services from other agencies throughout
the VR process. While these services are
not directly connected to any particular
pre-employment transition services
activity described in section 113(b) and
34 CFR 361.48(a)(2), section 113(a) of
the Rehabilitation Act and 34 CFR
361.48(a) make clear that the VR agency
must provide, or arrange for the
provision of, pre-employment transition
services to students with disabilities in
need of such services. The
Rehabilitation Act clearly envisioned
circumstances in which the DSU itself
would not be able to provide the pre-
employment transition services and
would need to reach agreements with
other entities to provide those services.
As such, it is reasonable that an eligible
student with a disability could need a
referral in order to participate in one or
more of the pre-employment transition
services set forth in section 113(b) of the
Rehabilitation Act and 34 CFR
361.48(a)(2). In this circumstance, the
referral services under section 103(a)(3)
and 34 CFR 361.48(b)(4) for that eligible
student with a disability would fall
squarely within the nature, scope, and
purpose of pre-employment transition
services.

Maintenance

Section 103(a)(7) and 34 CFR
361.48(b)(7) permit DSUs to provide
maintenance to eligible individuals with
disabilities to cover additional costs
incurred while receiving VR services.
DSUs may provide maintenance to
eligible individuals with disabilities
throughout the VR process, including
during the early stages in the continuum
of VR services. Maintenance is unique
from most other VR services listed in
section 103(a) and 34 CFR 361.48(b)
because it must be provided in
combination with another VR service,
such as pre-employment transition
services. It is reasonable that an eligible
student with a disability who is
participating in pre-employment
transition services could incur
additional costs to participate in those
services (e.g., purchase of required

clothing for a work-based learning
experience under section 113(b)(2) and
34 CFR 361.48(a)(2)(ii) or the purchase
of a talking alarm clock to participate in
workplace readiness training under
section 113(b)(4) and 34 CFR
361.48(a)(2)(iv)). Therefore, to the extent
an eligible student with a disability
needs maintenance, in accordance with
an approved IPE, to benefit from pre-
employment transition services, then
such maintenance services fall within
the nature, scope, and purpose of pre-
employment transition services.
However, we clarify that it is not
reasonable to provide maintenance
services to all eligible students with
disabilities in all circumstances with the
use of the reserved funds under this
interpretation. DSUs must ensure the
costs incurred for maintenance are
allocable to the pre-employment
transition services that the eligible
student with a disability is receiving, as
opposed to other VR services that the
student may be receiving
simultaneously. For example, if the DSU
agreed to pay for the fee for the eligible
student to take a college entrance test
preparatory course, this VR service
would be beyond the nature, scope, and
purpose of all of the pre-employment
transition services described in section
113(b) and 34 CFR 361.48(a)(2) and, as
such, would not be allocable to those
services. In this example, the DSU must
pay the costs incurred for maintenance
with other VR program funds, not the
funds reserved under section 110(d)(1)
and 34 CFR 361.65(a)(3)(i) for the
provision of pre-employment transition
services.

Transportation

Section 103(a)(8) and 34 CFR
361.48(b)(8) permit DSUs to provide
transportation services, including
training in the use of public
transportation, to eligible individuals
with disabilities throughout the VR
process. As with the maintenance
services just described, DSUs must
provide transportation services only in
combination with another VR service,
such as pre-employment transition
services. It is reasonable that an eligible
student with a disability who is
participating in pre-employment
transition services could need
transportation services to benefit from
any of the pre-employment transition
services described in section 113(b) of
the Rehabilitation Act and 34 CFR
361.48(a)(2) (e.g., to attend counseling
sessions under section 113(b)(1) and (3)
and 34 CFR 361.48(a)(2)(i) and (iii),
work-based learning experiences under
section 113(b)(2) and 34 CFR
361.48(a)(2)(ii), or self-advocacy training

sessions under section 113(b)(5) and 34
CFR 361.48(a)(2)(v)). It is also
reasonable that an eligible student with
a disability could need transportation to
participate in workplace readiness
training under section 113(b)(4) and 34
CFR 361.48(a)(2)(iv) to learn how to
travel independently in preparation for
eventual employment. As such, to the
extent an eligible student with a
disability needs transportation services
in accordance with an approved IPE to
participate in any of the pre-
employment transition services, the
transportation services clearly fall
within the nature, scope, and purpose of
those pre-employment transition
services. We clarify that it is not
reasonable to provide all types of
transportation services to all eligible
students with disabilities with the use
of the reserved funds under this
interpretation. As with the maintenance
services described earlier, DSUs must
ensure the costs incurred for
transportation services are allocable to
the pre-employment transition services
that the eligible student with a disability
is receiving, as opposed to other VR
services that the eligible student may be
receiving simultaneously. For example,
if the DSU agreed to pay for a vehicle
modification to make it more accessible
for the eligible student with a disability
while participating in pre-employment
transition services and other VR
counseling services, as well as a dual
enrollment program under the
Individuals with Disabilities Education
Act, the DSU must determine whether a
prudent person would agree that the
cost for the vehicle modification is
reasonable as a cost associated with the
pre-employment transition services the
student is receiving and, if so, to what
extent the cost is allocable to the pre-
employment transition services activity.
To make this determination, the DSU
should take into account the duration of
the pre-employment transition services
that the eligible student with a disability
is participating in to determine whether,
or to what extent, the transportation cost
in this circumstance would be allocable
to the funds reserved under section
110(d)(1) and 34 CFR 361.65(a)(3)(i) or
whether this cost more appropriately
should be paid with other VR program
funds.

Personal Assistance Services

Section 103(a)(9) and 34 CFR
361.48(b)(14) permit DSUs to provide
personal assistance services to eligible
individuals with disabilities when
needed to participate in another VR
service. As with maintenance and
transportation services just described,
DSUs may provide personal assistance
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services only in combination with
another VR service, such as pre-
employment transition services. It is
reasonable that an eligible student with
a disability, particularly a student with
a significant disability, who is
participating in pre-employment
transition services could need personal
assistance services in order to
participate in those services (e.g.,
personal assistance services during a
work-based learning experience under
section 113(b)(2) and 34 CFR
361.48(a)(2)(ii)). Therefore, to the extent
an eligible student with a disability
needs personal assistance services, in
accordance with an approved IPE, to
participate in pre-employment
transition services, such personal
assistance services fall within the
nature, scope, and purpose of pre-
employment transition services. We
clarify that, as with the maintenance
and transportation services just
described, only those personal
assistance services identified in an IPE
directly related to the eligible student
with a disability’s participation in pre-
employment transition services are
allocable and, thus, could be paid with
the reserved funds. DSUs must pay for
all other personal assistance services
needed by the eligible student with
other VR program funds.

Rehabilitation Teaching & Orientation
and Mobility Services

Section 103(a)(11) and 34 CFR
361.48(b)(11) permit DSUs to provide
rehabilitation teaching services and
orientation and mobility services to
eligible individuals who are blind.
These services, particularly the
orientation and mobility services, also
are offered as pre-employment
transition services, namely ‘“workplace
readiness” training under section
113(b)(4) of the Rehabilitation Act and
34 CFR 361.48(a)(2). Therefore, it is
reasonable and allocable to pre-
employment transition services
activities for a DSU to use funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) to pay for these services
in the event an eligible student with a
disability needs them, in accordance
with an approved IPE, to benefit from
pre-employment transition services.
Because these services actually
constitute workplace readiness training
under section 113(b)(4) and 34 CFR
361.48(a)(2)(iv), the services under
section 103(a)(11) and 34 CFR
361.48(b)(11) clearly fall within the
scope, nature, and purpose of pre-
employment transition services.

Rehabilitation Technology

Section 103(a)(14) and 34 CFR
361.48(b)(17) permit DSUs to provide
eligible individuals with disabilities
rehabilitation technology throughout the
VR process when needed and identified
on an approved IPE. It is reasonable that
an eligible student with a disability,
especially a student with a significant
disability, could need rehabilitation
technology to benefit from pre-
employment transition services,
particularly those involving work-based
learning experiences under section
113(b)(2) and 34 CFR 361.48(a)(2)(ii),
workplace readiness training under
section 113(b)(4) and 34 CFR
361.48(a)(2)(iv), and self-advocacy
training under section 113(b)(5) and 34
CFR 361.48(a)(2)(v). For example, an
eligible student with a disability may
need an electronic device (that does not
constitute an auxiliary aid or service as
discussed elsewhere in this notice of
interpretation) to participate in one of
the pre-employment transition services
training activities. In other words,
without the rehabilitation technology,
the eligible student with a disability
might not be able to participate in the
pre-employment transition services
activity. Under this circumstance, the
rehabilitation technology falls within
the nature, scope, and purpose of pre-
employment transition services under
section 113(b) of the Rehabilitation Act
and 34 CFR 361.48(a)(2) and, thus, is
allocable to those services. However,
DSUs must ensure that the costs
incurred for the rehabilitation
technology are needed by the eligible
student with a disability to participate
in pre-employment transition services,
as opposed to other VR services the
eligible student might be participating
in simultaneously. Pursuant to 2 CFR
200.403 through 200.405, the DSUs may
use the funds reserved under section
110(d)(1) of the Rehabilitation Act and
34 CFR 361.65(a)(3)(i) to pay for the
costs of rehabilitation technology that is
reasonably allocable to the pre-
employment transition services
activities of the eligible student with a
disability. The DSU must use other VR
funds to pay for the portion of the cost,
or the entire cost if applicable, that is
not allocable to the pre-employment
transition services activities.

Pre-Employment Transition Services
Under Section 103(a)

Section 103(a)(15) and 34 CFR
361.48(b)(18) permit DSUs to provide
transition services, including pre-
employment transition services, to
eligible students with disabilities. For
purposes of this interpretation, we

discuss transition services separately in
a later section. This discussion focuses
solely on the pre-employment transition
services available under section
103(a)(15) and 34 CFR 361.48(b)(18). As
with the orientation and mobility
services discussed above, these pre-
employment transition services are at
the core of the nature, scope, and
purpose of the pre-employment
transition services provided under
section 113(b) of the Rehabilitation Act
and 34 CFR 361.48(a)(2). Therefore, it is
reasonable and allocable to pre-
employment transition services
activities for a DSU to use funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) to pay for these services
in the event an eligible student with a
disability needs them, in accordance
with an approved IPE, to participate in
pre-employment transition services
under section 113(b) and 34 CFR
361.48(a)(2).

Family Services

Section 103(a)(19) and 34 CFR
361.48(b)(9) permit the DSU to provide
services to family members of an
eligible individual with a disability
when these services are necessary for
the eligible individual to achieve an
employment outcome. As with certain
other services (i.e., maintenance,
transportation, and personal assistance
services), services to the family, by their
very nature, must be provided in
combination with another VR service,
such as pre-employment transition
services. Given that pre-employment
transition services represent the earliest
set of services available to students with
disabilities under the VR program, it is
reasonable that a family member could
need services to enable the eligible
student with a disability to benefit from
pre-employment transition services. For
example, the parent or guardian may
need transportation services to
accompany the eligible student with a
disability to his or her pre-employment
transition services activities or the
parent or guardian may need language
interpreter services in order to
understand consent forms that he or she
might need to sign on behalf of the
underage eligible student with a
disability participating in pre-
employment transition services. In such
circumstances, the services to family
members clearly fall within the nature,
scope, and purpose of the pre-
employment transition services
provided under section 113(b) of the
Rehabilitation Act and 34 CFR
361.48(a)(2), thereby making the costs
incurred for such services allocable to
pre-employment transition services.
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Coaching Services

Finally, with respect to those services
in section 103(a) of the Rehabilitation
Act that fall within the nature, scope,
and purpose of pre-employment
transition services described in section
113(b) and 34 CFR 361.48(a)(2), the
Secretary notes that section 103(a) is not
an exhaustive list of services (34 CFR
361.48(b)(21)). DSUs may provide any
service that an eligible individual needs
to achieve an employment outcome in
accordance with an approved IPE. In the
context of pre-employment transition
services, one such service is coaching
services for eligible students with
disabilities participating in work-based
learning experiences under section
113(b)(2) and 34 CFR 361.48(a)(2)(ii).
These coaches perform similar functions
as job coaches do in supported
employment settings by assisting the
eligible student with a disability to
perform the tasks assigned during the
work-based learning experiences. While
these particular coaching services are
not specifically listed in section 103(a),
they would be considered allowable VR
services under section 103(a) and 34
CFR 361.48(b)(21) if needed by an
eligible student with a disability, in
accordance with an approved IPE, to
participate in pre-employment
transition services. Given that pre-
employment transition services are
among the earliest sets of services
available to students with disabilities, it
is reasonable to expect that these
eligible students may need extra
assistance through coaching services to
participate in these activities. In such
circumstances, these coaching services
clearly fall within the nature, scope, and
purpose of pre-employment transition
services, particularly work-based
learning experiences under section
113(b)(2) and 34 CFR 361.48(a)(2)(ii),
and, thus, would be allocable to those
services.

Allocability of Certain Portions of VR
Services

Next, the Secretary believes that the
following VR services, set forth in
section 103(a) and 34 CFR 361.48(b),
have aspects of those services that fall
within the nature, scope, and purpose of
pre-employment transition services
when needed by an eligible student
with a disability, in accordance with an
approved IPE, to benefit from one or
more of the pre-employment transition
services described in section 113(b) of
the Rehabilitation Act and 34 CFR
361.48(a)(2). In the narrow
circumstances described in this notice
of interpretation, costs incurred for
certain portions of the following

services could be allocable to pre-
employment transition services under
the right set of facts; therefore, in these
circumstances, DSUs may pay these
costs with the funds reserved under
section 110(d)(1) of the Rehabilitation
Act and 34 CFR 361.65(a)(3)(i).
However, most aspects of the following
services fall outside the nature, scope,
and purpose of pre-employment
transition services and, thus, are not
allocable to those services. In those
more common circumstances, DSUs
may not use funds reserved under
section 110(d)(1) and 34 CFR
361.65(a)(3)(i) to pay for those costs.

Vocational and Other Training Services

Section 103(a)(5) and 34 CFR
361.48(b)(6) permit DSUs to provide
vocational and other training services,
including books, tools, and other
training materials, for eligible
individuals in accordance with an
approved IPE. This provision also
permits DSUs to pay for postsecondary
education tuition, so long as maximum
efforts have been made to obtain grant
assistance. Before discussing these
services, the Secretary notes that pre-
employment transition services are
intended to be an early set of
exploration services for students with
disabilities that are ““designed to help
students with disabilities to begin to
identify career interests that will be
further explored through additional
[VR] services, such as transition
services. Following the continuum,
transition services represent the next set
of [VR] services available to students
with disabilities. They are outcome-
oriented and promote movement from
school to post-school activities,
including postsecondary education,
vocational training, and competitive
integrated employment. As such,
transition services may include job-
related services, such as job search and
placement assistance, job retention
services, follow-up services, and follow-
along services based on the needs of the
individual” (81 FR at 55685). Given the
clear nature, scope, and purpose of pre-
employment transition services as a
very early set of career interest and
exploration services for students with
disabilities, the services available under
section 103(a)(5) and 34 CFR
361.48(b)(6) are predominately outside
that scope. In fact, most of the services
fit squarely within the vocational
training purpose of transition services
for those individuals transitioning from
school to a specific employment
outcome, as described by the
Department at 81 FR at 55685 and, thus,
are not allocable to pre-employment
transition services. However, an eligible

student with a disability could need a
book, tool, or other training material to
participate in pre-employment
transition services, specifically a work-
based learning experience under section
113(b)(2) and 34 CFR 361.48(a)(2)(ii).
While a DSU could use section 103(a)(7)
of the Rehabilitation Act and 34 CFR
361.48(b)(7) as the authority to pay for
the book, tool, or training material since
it would be an additional cost incurred
as a result of the participation in the
pre-employment transition services, the
DSU also could use the authority of
section 103(a)(5) and 34 CFR
361.48(b)(6) to pay the costs of the
service. To the extent the book, tool, or
training material is necessary for the
eligible student with a disability to
participate in the work-based learning
experience under section 113(b)(2) and
34 CFR 361.48(a)(2)(ii), such service and
associated cost would be allocable to
pre-employment transition services.

Advanced Training

Section 103(a)(18) and 34 CFR
361.48(b)(6) permit DSUs to encourage
eligible individuals to pursue advance
training in the fields of science,
technology, engineering, or mathematics
(including computer science), law,
medicine, or business. To the extent that
a VR counselor or other provider of pre-
employment transition services
discusses these postsecondary options
while discussing all opportunities for
enrollment in comprehensive transition
and other postsecondary education
programs at institutions of higher
education under section 113(b)(3) and
34 CFR 361.48(a)(2)(iii), the service
under section 103(a)(18) and 34 CFR
361.48(b)(6) is squarely within the
nature, scope, and purpose of pre-
employment transition services. As
such, the service is allocable to pre-
employment transition services and
could be paid for with funds reserved
for that purpose. However, to the extent
that the DSU encourages the advanced
training under section 103(a)(18) by
paying tuition at a postsecondary
institution, such service is outside the
nature, scope, and purpose of pre-
employment transition services and,
thus, is not allocable to those services.
Once the eligible student has identified
this career path and started
postsecondary education, the service is
one that enables the individual to
transition from school to a specific
employment outcome, as described at
81 FR at 55685, not simply to explore
career interests through pre-
employment transition services
activities.
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VR Services Not Allocable to Pre-
Employment Transition Services

Lastly, the Secretary believes that the
following VR services, set forth in
section 103(a) and 34 CFR 361.48(b), are
not allocable to pre-employment
transition services in section 113(b) of
the Rehabilitation Act and 34 CFR
361.48(a)(2) because they are beyond the
nature, scope, and purpose of those
services. As such, these services are not
allocable to pre-employment transition
services, meaning that DSUs may not
use funds reserved under section
110(d)(1) and 34 CFR 361.65(a)(3)(i) to
pay for those costs even if provided to
eligible students with disabilities who
are also participating in pre-
employment transition services.

Transition Related Services

Sections 103(a)(4), (5), (15), and (18)
permit DSUs to provide eligible
individuals with a variety of transition-
related services in accordance with an
approved IPE (see also 34 CFR
361.48(b)(6) and (12)). As discussed
earlier, pre-employment transition
services represent the earliest set of
services available for students with
disabilities. These are short-term
services designed to help students
identify career interests. In contrast,
transition services represent the next set
of services on the continuum of VR
services to eligible individuals. During
the receipt of transition services, eligible
students with disabilities further
develop and pursue their career
interests with postsecondary education,
vocational training, job search, job
placement, job retention, job follow-up,
and job follow-along services. By their
very nature, transition-related services
are beyond the nature, scope, and
purpose of pre-employment transition
services set forth at section 113(b) and
34 CFR 361.48(a)(2). For this reason,
these services, with narrow exceptions
described previously, are not allocable
to pre-employment transition services.
As such, DSUs may not use funds
reserved under section 110(d)(1) and 34
CFR 361.65(a)(3)(i) to pay for these
costs. Rather, they must use other VR
program funds to pay these costs.

Medical Services

Section 103(a)(6) and 34 CFR
361.48(b)(5) permit DSUs to provide
certain medical services to eligible
individuals, in accordance with an
approved IPE, under certain
circumstances. Medical services are
beyond the nature, scope, and purpose
of all the pre-employment transition
services described in section 113(b) of
the Rehabilitation Act and 34 CFR

361.48(a)(2). While it is possible that an
eligible student with a disability could
need such a service, it is not reasonable
to believe that the need was tied solely
to the student’s participation in pre-
employment transition services. Rather,
it is most likely that the need is more
general and associated with the eligible
student with a disability’s VR program
as a whole, but not limited to the pre-
employment transition services. As
such, the service is not allocable to pre-
employment transition services and
DSUs must pay for the service with
other VR program funds.

Employment-Related Services

Sections 103(a)(12), (13), (16), (17),
and (20) permit the DSU to provide
various employment-related services to
eligible individuals (see also 34 CFR
361.48(b)(13), (15), (16), (19), and (20)).
These services are next in the
continuum of services, once eligible
students have identified their career
interests through pre-employment
transition services and further
developed and pursued them through
postsecondary education and vocational
training offered through transition
services that assist them in transitioning
from school to specific employment
outcomes. These employment-related
services are well beyond the continuum
of services available as pre-employment
transition services and are directly tied
to specific occupations. For this reason,
these services are beyond the nature,
scope, and purpose of pre-employment
transition services described in section
113(b) and 34 CFR 361.48(a)(2). Thus,
they are not allocable to those services.
DSUs must use other VR program funds
to pay the costs associated with
providing these services.

Conclusion

Through this notice of interpretation,
the Secretary clarifies that DSUs may
use VR funds reserved under section
110(d)(1) of the Rehabilitation Act and
34 CFR 361.65(a)(3)(i) to pay for
auxiliary aids and services needed by all
students with disabilities (i.e., both
eligible and potentially eligible students
with disabilities) who have sensory and
communicative disorders to access or
participate in pre-employment
transition services. In addition, the
Secretary explains that DSUs may use
the reserved funds to pay for pre-
employment transition services needed
by eligible students with disabilities and
certain other VR services in section
103(a) of the Rehabilitation Act and 34
CFR 361.48(b) needed by those eligible
students to benefit from pre-
employment transition services in
accordance with an approved IPE.

Although the Department understands
that pre-employment transition services
are available for all students with
disabilities, not just those determined
eligible for the VR program, this
interpretation permitting the use of the
reserved funds for certain VR services
other than pre-employment transition
services is applicable only to those
students with disabilities who are
receiving pre-employment transition
services, who have been determined
eligible for the VR program, and who
have an approved IPE. Under this
interpretation, DSUs may use the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) to pay for those pre-
employment transition services needed
by eligible students with disabilities in
accordance with an approved IPE, plus
any other VR service needed by eligible
students to benefit from pre-
employment transition services. With
respect to those students with
disabilities who have not yet been
determined eligible for the VR program
(i.e., potentially eligible students with
disabilities), DSUs may use the funds
reserved under section 110(d)(1) of the
Rehabilitation Act and 34 CFR
361.65(a)(3)(i) only to pay for those pre-
employment transition services set forth
in section 113 and 34 CFR 361.48(a), as
well as for auxiliary aids and services
needed by those students to access or
participate in pre-employment
transition services, as described in
Department guidance issued to date.
The Secretary believes this
interpretation is consistent with the
“Statement of the Managers to
Accompany the Workforce Innovation
and Opportunity Act,” the statutory
purpose for the reservation of these
Federal VR funds, and the fiscal
requirements of OMB’s Uniform
Guidance.

Accessible Format: Individuals with
disabilities can obtain this document in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or portable document format (PDF).
To use PDF you must have Adobe
Acrobat Reader, which is available free
at the site.
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You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.

Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Mark Schultz,

Delegated the authority to perform the
functions and duties of the Assistant
Secretary for the Office of Special Education
and Rehabilitative Services.

[FR Doc. 2020-03208 Filed 2—27-20; 8:45 am]
BILLING CODE 4000-01-P

LIBRARY OF CONGRESS
Copyright Royalty Board

37 CFR Part 380

[Docket No. 19-CRB—-0005-WR (2021-2025)
(Web V)]

Determination of Royalty Rates and
Terms for Ephemeral Recording and
Digital Performance of Sound
Recordings (Web V)

AGENCY: Copyright Royalty Board,
Library of Congress.

ACTION: Final rule.

SUMMARY: The Copyright Royalty Judges
publish a final rule governing the rates
and terms for the digital performances
of sound recordings by certain public
radio stations and for the making of
ephemeral recordings necessary to
facilitate those transmissions for the
period commencing January 1, 2021,
and ending on December 31, 2025.
DATES: Effective January 1, 2021.
ADDRESSES: Docket: For access to the
docket to read submitted background
documents go to eCRB, the Copyright
Royalty Board’s electronic filing and
case management system, at https://
app.crb.gov/ and search for docket
number 19-CRB—0005-WR (2021—
2025).

FOR FURTHER INFORMATION CONTACT:
Anita Blaine, Program Specialist, by
telephone at (202) 707—0078 or email at
crb@loc.gov.

SUPPLEMENTARY INFORMATION: On
October 29, 2019, the Copyright Royalty
Judges (Judges) published a proposed
rule governing the rates and terms for
the digital performances of sound
recordings by certain public radio
stations and for the making of
ephemeral recordings necessary to
facilitate those transmissions for the
period commencing January 1, 2021,
and ending on December 31, 2025. 84

FR 57833. The rates and terms in the
proposed rule were the subject of a
settlement among SoundExchange, Inc.
(“SoundExchange’’), National Public
Radio, Inc. (“NPR”), and the
Corporation for Public Broadcasting
(“CPB”) (together, the “‘Settling
Parties”) of their interests related to
Web V1 royalty rates and terms for
certain internet transmissions by public
broadcasters, NPR, American Public
Media, Public Radio International,
Public Radio Exchange, and certain
other unnamed public radio stations for
the period from January 1, 2021,
through December 31, 2025. Joint
Motion to Adopt Partial Settlement,
Docket No. 19—-CRB—0005-WR (2021-
2025) (“Web V”’). The Judges received
no comments on the proposed rule.

The Judges “may decline to adopt the
agreement as a basis for statutory terms
and rates for participants that are not
parties to the agreement,” only “‘if any
participant [in the proceeding] objects to
the agreement and the [Judges]
conclude, based on the record before
them if one exists, that the agreement
does not provide a reasonable basis for
setting statutory terms or rates.” 17
U.S.C. 801(b)(7)(A)(ii). Because no Web
V participant has objected to the
settlement, and the Judges find no basis
in the record to conclude that the
settlement does not provide a
reasonable basis for setting statutory
terms and rates, the Judges adopt the
terms and rates as proposed.

List of Subjects in 37 CFR Part 380

Copyright, Digital audio
transmissions, Performance right, Sound
recordings.

Final Regulations

For the reasons set forth in the
preamble, the Copyright Royalty Judges
amend 37 CFR part 380 as follows:

PART 380—RATES AND TERMS FOR
TRANSMISSIONS BY ELIGIBLE
NONSUBSCRIPTION SERVICES AND
NEW SUBSCRIPTION SERVICES AND
FOR THE MAKING OF EPHEMERAL
REPRODUCTIONS TO FACILITATE
THOSE TRANSMISSIONS

m 1. The authority citation for part 380
continues to read as follows:

Authority: 17 U.S.C. 112(e), 114(f),
804(b)(3).

m 2. Revise subpart D to read as follows:

Subpart D—Public Broadcasters
Sec.

1Web V is short for Webcasting V. This
proceeding is the fifth since Congress enacted the
compulsory sound recording performance license
for webcasting.

380.30 Definitions.

380.31 Royalty fees for the public
performance of sound recordings and for
ephemeral recordings.

380.32 Terms for making payment of
royalty fees and statements of account.

Subpart D—Public Broadcasters

§380.30 Definitions.

For purposes of this subpart, the
following definitions apply:

Authorized website is any website
operated by or on behalf of any Public
Broadcaster that is accessed by website
Users through a Uniform Resource
Locator (“URL”) owned by such Public
Broadcaster and through which website
Performances are made by such Public
Broadcaster.

CPB is the Corporation for Public
Broadcasting.

Music ATH is aggregate tuning hours
of website Performances of sound
recordings of musical works.

NPR is National Public Radio, Inc.

Originating Public Radio Station is a
noncommercial terrestrial radio
broadcast station that—

(1) Is licensed as such by the Federal
Communications Commission;

(2) Originates programming and is not
solely a repeater station;

(3) Is a member or affiliate of NPR,
American Public Media, Public Radio
International, or Public Radio Exchange,
a member of the National Federation of
Community Broadcasters, or another
public radio station that is qualified to
receive funding from CPB pursuant to
its criteria;

(4) Qualifies as a “noncommercial
webcaster” under 17 U.S.C.
114(f)(4)(E)(i); and

(5) Either—

(i) Offers website Performances only
as part of the mission that entitles it to
be exempt from taxation under section
501 of the Internal Revenue Code of
1986 (26 U.S.C. 501); or

(ii) In the case of a governmental
entity (including a Native American
Tribal governmental entity), is operated
exclusively for public purposes.

Person is a natural person, a
corporation, a limited liability company,
a partnership, a trust, a joint venture,
any governmental authority or any other
entity or organization.

Public Broadcasters are NPR,
American Public Media, Public Radio
International, and Public Radio
Exchange, and up to 530 Originating
Public Radio Stations as named by CPB.
CPB shall notify SoundExchange
annually of the eligible Originating
Public Radio Stations to be considered
Public Broadcasters per this definition
(subject to the numerical limitations set
forth in this definition). The number of
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Originating Public Radio Stations
treated per this definition as Public
Broadcasters shall not exceed 530 for a
given year without SoundExchange’s
express written approval, except that
CPB shall have the option to increase
the number of Originating Public Radio
Stations that may be considered Public
Broadcasters as provided in § 380.31(c).

Side Channel is any internet-only
program available on an Authorized
website or an archived program on such
Authorized website that, in either case,
conforms to all applicable requirements
under 17 U.S.C. 114.

Term is the period January 1, 2021,
through December 31, 2025.

Website is a site located on the World
Wide Web that can be located by a
website User through a principal URL.

Website Performances are all public
performances by means of digital audio
transmissions of sound recordings,
including the transmission of any
portion of any sound recording, made
through an Authorized website in
accordance with all requirements of 17
U.S.C. 114, from servers used by a
Public Broadcaster (provided that the
Public Broadcaster controls the content
of all materials transmitted by the
server), or by a contractor authorized
pursuant to § 380.31(f), that consist of
either the retransmission of a Public
Broadcaster’s over-the-air terrestrial
radio programming or the digital
transmission of nonsubscription Side
Channels that are programmed and
controlled by the Public Broadcaster;
provided, however, that a Public
Broadcaster may limit access to an
Authorized website, or a portion
thereof, or any content made available
thereon or functionality thereof, solely
to website Users who are contributing
members of a Public Broadcaster. This
term does not include digital audio
transmissions made by any other means.

Website Users are all those who access
or receive website Performances or who
access any Authorized website.

§380.31 Royalty fees for the public
performance of sound recordings and for
ephemeral recordings.

(a) Royalty rates. The total license fee
for all website Performances by Public
Broadcasters during each year of the
Term, up to the total Music ATH set
forth in paragraphs (a)(1) through (5) of
this section for the relevant calendar
year, and Ephemeral Recordings made
by Public Broadcasters solely to
facilitate such website Performances,
shall be $800,000 (the ‘“‘License Fee”’),
unless additional payments are required
as described in paragraph (c) of this
section. The total Music ATH limits are:

(1) 2021: 360,000,000;

(2) 2022: 370,000,000;

(3) 2023: 380,000,000;

(4) 2024: 390,000,000; and

(5) 2025: 400,000,000.

(b) Calculation of License Fee. 1t is
understood that the License Fee
includes:

(1) An annual minimum fee for each
Public Broadcaster for each year during
the Term;

(2) Additional usage fees for certain
Public Broadcasters; and

(3) A discount that reflects the
administrative convenience to the
Collective (for purposes of this subpart,
the term ““Collective” refers to
SoundExchange, Inc.) of receiving
annual lump sum payments that cover
a large number of separate entities, as
well as the protection from bad debt that
arises from being paid in advance.

(c) Increase in Public Broadcasters. If
the total number of Originating Public
Radio Stations that wish to make
website Performances in any calendar
year exceeds the number of such
Originating Public Radio Stations
considered Public Broadcasters in the
relevant year, and the excess Originating
Public Radio Stations do not wish to
pay royalties for such website
Performances apart from this subpart,
CPB may elect by written notice to the
Collective to increase the number of
Originating Public Radio Stations
considered Public Broadcasters in the
relevant year effective as of the date of
the notice. To the extent of any such
elections, CPB shall make an additional
payment to the Collective for each
calendar year or part thereof it elects to
have an additional Originating Public
Radio Station considered a Public
Broadcaster, in the amount of the
annual minimum fee applicable to
Noncommercial Webcasters under
subpart B of this part for each additional
Originating Public Radio Station per
year. Such payment shall accompany
the notice electing to have an additional
Originating Public Radio Station
considered a Public Broadcaster.

(d) Allocation between ephemeral
recordings and performance royalty
fees. The Collective must credit 5% of
all royalty payments as payment for
Ephemeral Recordings and credit the
remaining 95% to section 114 royalties.
All Ephemeral Recordings that a
Licensee makes which are necessary
and commercially reasonable for making
noninteractive digital transmissions are
included in the 5%.

(e) Effect of non-performance by any
Public Broadcaster. In the event that any
Public Broadcaster violates any of the
material provisions of 17 U.S.C. 112(e)
or 114 or this subpart that it is required
to perform, the remedies of the

Collective shall be specific to that
Public Broadcaster only, and shall
include, without limitation, termination
of that Public Broadcaster’s right to be
treated as a Public Broadcaster per this
paragraph (e) upon written notice to
CPB. The Collective and Copyright
Owners also shall have whatever rights
may be available to them against that
Public Broadcaster under applicable
law. The Collective’s remedies for such
a breach or failure by an individual
Public Broadcaster shall not include
termination of the rights of other Public
Broadcasters to be treated as Public
Broadcasters per this paragraph (e),
except that if CPB fails to pay the
License Fee or otherwise fails to
perform any of the material provisions
of this subpart, or such a breach or
failure by a Public Broadcaster results
from CPB’s inducement, and CPB does
not cure such breach or failure within
30 days after receiving notice thereof
from the Collective, then the Collective
may terminate the right of all Public
Broadcasters to be treated as Public
Broadcasters per this paragraph (e) upon
written notice to CPB. In such a case, a
prorated portion of the License Fee for
the remainder of the Term (to the extent
paid by CPB) shall, after deduction of
any damages payable to the Collective
by virtue of the breach or failure, be
credited to statutory royalty obligations
of Public Broadcasters to the Collective
for the Term as specified by CPB.

(f) Use of contractors. The right to rely
on this subpart is limited to Public
Broadcasters, except that a Public
Broadcaster may employ the services of
a third Person to provide the technical
services and equipment necessary to
deliver website Performances on behalf
of such Public Broadcaster, but only
through an Authorized website. Any
agreement between a Public Broadcaster
and any third Person for such services
shall:

(1) Obligate such third Person to
provide all such services in accordance
with all applicable provisions of the
statutory licenses and this subpart;

(2) Specify that such third Person
shall have no right to make website
Performances or any other performances
or Ephemeral Recordings on its own
behalf or on behalf of any Person or
entity other than a Public Broadcaster
through the Public Broadcaster’s
Authorized website by virtue of its
services for the Public Broadcaster,
including in the case of Ephemeral
Recordings, pre-encoding or otherwise
establishing a library of sound
recordings that it offers to a Public
Broadcaster or others for purposes of
making performances, but instead must
obtain all necessary licenses from the
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Collective, the copyright owner or
another duly authorized Person, as the
case may be;

(3) Specify that such third Person
shall have no right to grant any
sublicenses under the statutory licenses;
and

(4) Provide that the Collective is an
intended third-party beneficiary of all
such obligations with the right to
enforce a breach thereof against such
third Person.

§380.32 Terms for making payment of
royalty fees and statements of account.
(a) Payment to the Collective. CPB
shall pay the License Fee to the
Collective in five equal installments of
$800,000 each, which shall be due
December 31, 2020, and annually
thereafter through December 31, 2024.

(b) Reporting. CPB and Public
Broadcasters shall submit reports of use
and other information concerning
website Performances as agreed upon
with the Collective.

(c) Terms in general. Subject to the
provisions of this subpart, terms
governing late fees, distribution of
royalties by the Collective, unclaimed
funds, record retention requirements,
treatment of Licensees’ confidential
information, audit of royalty payments
and distributions, and any definitions
for applicable terms not defined in this
subpart shall be those set forth in
subpart A of this part.

Dated: February 10, 2020.

Jesse M. Feder,

Chief Copyright Royalty Judge.
Approved by:

Carla D. Hayden,

Librarian of Congress.

[FR Doc. 2020-03305 Filed 2—27-20; 8:45 am]

BILLING CODE 1410-72-P

AGENCY FOR INTERNATIONAL
DEVELOPMENT

48 CFR Chapter 7
RIN 0412-AA94

U.S. Agency for International
Development Acquisition Regulation
(AIDAR): Designation of Personal
Services Contractors (PSCs) as
Contracting Officers and Agreement
Officers

AGENCY: U.S. Agency for International
Development.
ACTION: Final rule.

SUMMARY: The U.S. Agency for
International Development (USAID) is
issuing a final rule amending the
Agency for International Development

Acquisition Regulation (AIDAR) to
streamline the procedures for issuing
contracting officer and agreement officer
warrants to U.S. Personal Services
Contractors (US PSCs) and Cooperating
Country National Personal Services
Contractors (CCN PSCs).

DATES: This final rule is effective March
30, 2020.

FOR FURTHER INFORMATION CONTACT:
Anne Sattgast, Telephone: 202-916—
2623 or Email: asattgast@usaid.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The U.S. Agency for International
Development (USAID) is located in
offices in over 80 countries with
programs in over 100 nations. USAID
operates in a fluid environment
responding to a myriad of crises such as
war, natural disasters, epidemics, as
well as working towards its long term
mission of reducing poverty,
strengthening democratic governance,
and helping people emerge from
humanitarian crises and progress
beyond assistance.

The Agency’s warranted work force is
critical to managing these efforts. A
shortage of warranted contracting/
agreement officers requires that the
Agency be able to designate highly
qualified US Personal Services
Contractors (US PSCs) and Cooperating
Country National Personal Services
Contractors (CCN PSCs) as contracting/
agreement officers in an expeditious
manner. The delegation of limited
contracting/agreement officer
authorities to a select number of CCN
PSCs will also bolster the Agency to
succeed in terms of building long-term,
host country technical capacity to
materially assist the Missions with
procurement responsibility.

Currently, a US PSC can be
designated as a contracting officer only
when a deviation from AIDAR 701.603—
70 is approved; and when the Assistant
Administrator for the Bureau for
Management (AA/M) approves an
exception in accordance with AIDAR
Appendix D 4(b)(3)e.

Additionally, the Agency currently
allows for the delegation of certain
limited contracting officer authorities to
highly qualified CCN PSCs. The CCN
warrant program ran as a pilot from
2011-2014. The program became
permanent in September 2014, when
USAID issued a two-year class deviation
from 48 CFR AIDAR 701.603-70. In
conjunction with the approval of the
class deviation, the Assistant
Administrator for the Bureau for
Management (AA/M) approved a class
exception to the limitations in AIDAR

Appendix J 4(b)(3). Subsequent two-year
class deviations were issued for the
permanent CCN warrant program in
September 2016 and September 2018.

USAID published a proposed rule in
the Federal Register at 84 FR 27745 on
June 14, 2019, to amend the AIDAR to
allow for the designation of US PSCs
and CCN PSCs as contracting officers
and agreement officers. The proposed
rule’s supplementary information
contains additional background on the
designation of US PSCs and CCN PSCs
as contracting and agreement officers,
including more details on the
permanent CCN warrant program and an
analysis of the risks associated with
designating non-U.S. citizens as
contracting and agreement officers.

This final rule amends the AIDAR to
streamline the procedures for issuing
contracting officer and agreement officer
warrants to US PSCs and CCN PSCs.
Thirteen respondents submitted
comments related to the proposed rule.

II. Discussion and Analysis

USAID reviewed and considered the
public comments before the issuance of
this final rule. No changes were made to
the proposed rule as a result of the
comments. A discussion of the
comments is provided below.

A. General Support for the Rule

Comment: Eleven of the thirteen
respondents expressed explicit support
for the proposed rule. For example,
several respondents stated that the rule
helps PSCs and highlights their
contributions to the Agency. Several
other respondents noted that the current
process for securing warrants for PSCs,
which requires an exception from AA/
M, was difficult and cumbersome and
that the improvements in the proposed
rule will result in a more efficient
process, allowing the Agency to issue
warrants to PSCs in a timely manner.
Others noted that this rule will help
address a shortage of contracting officers
and is a positive change for an
overburdened workforce.

Response: USAID agrees with these
comments. PSCs are an important part
of the Agency’s workforce.

B. Designating CCN PSCs as Contracting
Officers

Comment: One respondent was
concerned that the delegation of warrant
CCN PSCs would be in conflict with
regulations relating to inherently
governmental functions.

Response: USAID CCN PSCs are able
to perform inherently governmental
functions under federal law and USAID
policy. (48 CFR) FAR subpart 7.5
exempts PSCs from the restrictions on
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contracts for inherently governmental
functions. (48 CFR) FAR does not
specify that contracting officers must be
U.S. citizen direct-hire employees of the
Federal government.

Comment: One respondent stated that
providing CCN warrants was an
inherent conflict, given that USAID is
distributing US taxpayer funds in a
foreign environment and the possibility
for corruption when approving
subcontracts.

Response: USAID has had a
permanent CCN warrant program in
place for five years, and over that time
period, the program has been
extensively reviewed on multiple
occasions. This final rule streamlines
warrant issuance procedures. The
Agency does not view the issuance of
administrative warrants with limited
authorities to CCN PSCs as a conflict.
Concerning the possibility for
corruption, warranted CCN PSCs do not
provide subcontract approvals in
isolation, as the Agency’s procurement
systems have a built-in segregation of
duties, even for administrative
contracting duties. When approving
subcontracts, the Contracting Officer’s
Representative (COR) initiates the
process and provides technical
clearance. The warranted CCN PSC then
reviews and executes the COR’s request.
This system applies to all staff,
including US direct hires, US PSCs, and
CCN PSCs, and is an important risk
mitigation measure against fraud, waste,
and abuse in USAID’s procurement
system.

Comment: Two respondents
expressed concerns relating to the
training, certification, and oversight of
CCN PSCs.

Response: The Agency has built
stringent qualifications and oversight
measures into the warrant program to
mitigate risk. The current training,
certification and experience
requirements for CCN PSCs to receive a
limited, administrative warrant exceed
those required for US citizens to receive
a warrant to ensure that CCN PSCs
understand the complexities associated
with U.S. regulations and policies. CCN
PSCs are required to have a Federal
Acquisition Certification—Contracting
(FAC-C) Level II certification along with
seven years of Agency experience, and
at least five years of that experience
must be in the area of acquisition and
assistance. As noted in the preamble to
the proposed rule, the CCN warrant
program requires the CCN contracting
officer’s supervisor to closely and
frequently monitor the CCN PSC’s work
and review performance and progress
every six months. The review includes
an assessment of all actions where the

warrant was used. This review is
followed by periodic reviews conducted
by the Bureau for Management, Office of
Acquisition and Assistance, Evaluation
Division, which is responsible for the
program implementation.

Comment: One respondent expressed
a desire for more information about the
CCN warrant program, including
information relating to the design,
scope, duration, and results of the
program, including information related
to the State Department’s program.

Response: This comment is outside
the scope of the streamlined warrant
issuance procedures in the final rule.
The Agency provided some historical
information in the preamble of the
proposed rule to provide context for the
rule. However, the warrant program is
internal to the Agency and not
contained in federal regulation.

C. Recommendation of an Independent
Ombudsman

Comment: One respondent
recommended an independent
Ombudsman to investigate complaints
related to the behavior of CCN PSCs and
their ability to manage US funds.

Response: USAID agrees that an
independent Ombudsman is important
to support the integrity of its
procurement system. The Agency has
had a Personal Services Contractor
Ombudsman since 2016.

D. Support for a “Limited” Program

Comment: One respondent provided
support of a limited program to provide
a temporary alternative solution to the
direct-hire of full-time USAID
employees as contracting and agreement
officers, with appropriate limitations on
the scope of warrants issued to these
individuals.

Response: USAID agrees that certain
limitations on PSC warrants are
appropriate. US PSCs must meet the
same requirements as US direct hires to
receive a warrant. The CCN PSC warrant
program has more stringent training,
certification, and experience
requirements than those required for US
citizens and only allows for the
delegation of limited contract
administration functions. Warranted
CCN PSCs are not delegated authority to
make new awards or execute any
actions or awards related to personal
services contracts or public
international organizations (PIOs). The
program also limits delegated authority
for select contract administration
functions listed in (48 CFR) FAR
42.302(a), specifically, the contracting
officer functions in which disputes or
possible legal challenges may arise due
to decisions of the contracting officer,

functions related to novation, and
contractor name changes, which may be
a result of changes in a contractor’s
business structure as governed under
applicable U.S. state law and other
functions based on U.S. state laws,
functions related to small business
contracting matters, and those requiring
extensive knowledge of specific U.S.
laws and government-wide policies not
specifically related to contracting.
Accordingly, the functions specified in
items 5-7, 9-12, 18, 21-26, 29, 32, 50,
52-55, 62—63, 66 and 68-71 of (48 CFR)
FAR 42.302(a) are not redelegated to
CCN PSC contracting officers.

Comment: One respondent expressed
concern that issuing warrants to PSCs
would dilute the Agency’s position in
advocating for increasing funding for
direct-hire contracting staff.

Response: USAID continues to
advocate strongly for more operational
expense funding for direct-hire staff.
The US PSC and CCN PSC warrant
programs could not and are not
intended to be a permanent solution to
the shortage of direct-hire contracting
staff. These warrant programs are
significantly limited in scope and are
only available to overseas Missions with
a demonstrated need for additional
warranted individuals. The Agency does
not view the issuance of these warrants
to PSCs as diluting the argument for
both a larger direct-hire acquisition
workforce and the funding necessary to
support that workforce.

E. Number of PSCs at USAID Missions

Comment: One respondent
commented on the number of PSCs with
warrants and inquired if the positions
noted in the preamble of the proposed
rule were a fixed number designated to
be filled or if they were the only ones
that the Agency was able to fill.

Response: This comment is outside
the scope of the streamlined warrant
issuance procedures in the rule. At the
time of the issuance of the proposed
rule, there were 21 PSCs with warrants.
However, this is not a fixed number.
The Agency only issues warrants to US
PSCs and CCN PSCs when there is a
demonstrated need for such warrants.

III. Regulatory Findings

Executive Orders 12866, 13563, and
13771

This final rule has been drafted in
accordance with Executive Orders
(E.O.s) 12866 and 13563, which direct
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
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economic, environmental, public health
and safety effects, distributive impacts,
and equality). E.O. 13563 emphasizes
the importance of quantifying both costs
and benefits, of reducing costs, of
harmonizing rules, and of promoting
flexibility. USAID has reviewed the
regulation to ensure its consistency with
the regulatory philosophy and
principles set forth in E.O.s 12866 and
13563 and finds that the benefits of
issuing this rule outweigh any costs,
which the Agency assesses to be
minimal. The Office of Management and
Budget’s Office of Information and
Regulatory Affairs (OMB/OIRA) has
determined that this regulatory action is
“significant”” and therefore subject to
the requirements of the E.O. and subject
to review by OMB. OMB/OIRA has
determined that this rule is not an
“economically significant regulatory
action” under Section 3(f)(1) of E.O.
12866. This final rule is not subject to
the requirements of E.O. 13771 because
this rule is related to agency
organization, management, or
personnel.

Regulatory Flexibility Act

USAID certifies that this rule will not
have a significant economic impact on
a substantial number of small entities.
Consequently, the Agency has not
prepared a regulatory flexibility
analysis.

Small Business Regulatory Enforcement
Fairness Act

This is not a major rule under 5 U.S.C.
804(2), the Small Business Regulatory
Enforcement Fairness Act.

Paperwork Reduction Act

This rule does not contain
information collection requirements,
and a submission to OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.) is not required.

List of Subjects in 48 CFR Part 701

Government procurement.

For the reasons stated in the
preamble, USAID amends 48 CFR
Chapter 7 as set forth below:

m 1. The authority citation for 48 CFR
part 701 continues to read as follows:

Authority: Sec. 621, Pub. L. 87-195, 75
Stat. 445, (22 U.S.C. 2381) as amended; E.O.
12163, Sept. 29, 1979, 44 FR 56673; and 3
CFR 1979 Comp., p. 435.

PART 701—FEDERAL ACQUISITION
REGULATION SYSTEM

Subpart 701.6—Career Development,
Contracting Authority, and
Responsibilities

m 2. Revise 701.603-70 to read as
follows:

701.603-70 Designation of contracting
officers.

A contracting officer represents the
U.S. Government through the exercise of
his/her delegated authority to negotiate,
sign, and administer contracts on behalf
of the U.S. Government. The contracting
officer’s duties are sensitive,
specialized, and responsible. To ensure
proper accountability, and to preclude
possible security, conflict of interest, or
jurisdiction problems, USAID
contracting officers must be U.S. citizen
direct-hire employees of the U.S.
Government. However, Director, Bureau
for Management, Office of Acquisition
and Assistance (M/OAA Director) may
also designate a U.S. Personal Services
Contractor (USPSC) or a Cooperating
Country National Personal Services
Contractor (CCNPSC) as a contracting
officer with a specific level of warrant
authority. To qualify for a designation as
a contracting officer, an individual must
meet the requirements in FAR subpart
1.6 and the Agency’s applicable warrant
program.

m 3. In appendix D to chapter 7, in
section 4 “Policy”, revise paragraph
(b)(3)b. and add paragraph (b)(4) and
revise the authority citation at the end
of the appendix to read as follows:

Appendix D to Chapter 7—Direct
USAID Contracts With a U.S. Citizen or
a U.S. Resident Alien for Personal
Services Abroad

* * * * *
4. Policy

* * * * *
(b) * % %
(3) I

b. They may not be delegated authority to
sign obligating or subobligating documents
except when specifically designated as a
contracting officer or an agreement officer in
accordance with FAR subpart 1.6 and the
Agency’s applicable warrant program.

* * * * *

(4) Exceptions. The Assistant
Administrator, Bureau for Management (AA/
M) must approve exceptions to the
limitations in (b)(3). Approval of an
exception by the AA/M is not required when
the Director, Bureau for Management, Office
of Acquisition and Assistance (M/OAA
Director) designates a USPSC as a contracting
officer or an agreement officer.

* * * * *

Authority: (Authority: Sec. 621, Pub. L.
87-195, 75 Stat. 445, (22 U.S.C. 2381) as
amended; E.O. 12163, Sept. 29, 1979, 44 FR
56673; and 3 CFR 1979 Comp., p. 435)

m 4. In appendix J to chapter 7, in
section 4 “Policy”, revise paragraphs
(b)(3)b. and (b)(4) and the authority
citation at the end of the appendix to
read as follows:

Appendix J to Chapter 7—Direct USAID
Contracts With a Cooperating Country
National and With a Third Country
National for Personal Services Abroad

* * * * *
4. Policy

* * * * *
(b) * k%
(3) * * %

b. They may not be delegated authority to
sign obligating or subobligating documents
except when a cooperating country national
personal services contractor is specifically
designated as a contracting officer or an
agreement officer in accordance with FAR
subpart 1.6 and the Agency’s applicable
warrant program.

* * * * *

(4) Exceptions. The Assistant
Administrator, Bureau for Management (AA/
M) must approve exceptions to the
limitations in (b)(3). Approval of an
exception by the AA/M is not required when
the Director, Bureau for Management, Office
of Acquisition and Assistance (M/OAA
Director) designates a cooperating country
national personal services contractor as a
contracting officer or an agreement officer.

* * * * *

Authority: (Authority: Sec. 621, Pub. L.
87-195, 75 Stat. 445, (22 U.S.C. 2381) as
amended; E.O. 12163, Sept. 29, 1979, 44 FR
56673; and 3 CFR 1979 Comp., p. 435)

Mark Walther,

Acting Chief Acquisition Officer.

[FR Doc. 2020-03408 Filed 2—27-20; 8:45 am]
BILLING CODE 6116-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 160426363—-7275-02]
RTID 0648-XS021

Coastal Migratory Pelagic Resources
of the Gulf of Mexico and Atlantic
Region; 2019-2020 Closure of
Commercial Run-Around Gillnet for
King Mackerel

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; closure.
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SUMMARY: NMFS implements an
accountability measure (AM) through
this temporary rule for commercial
harvest of king mackerel in the southern
zone of the Gulf of Mexico (Gulf)
exclusive economic zone (EEZ) using
run-around gillnet gear. NMFS has
determined that the commercial annual
catch limit (ACL) (equivalent to the
commercial quota) for king mackerel
using run-around gillnet gear in the
southern zone of the Gulf EEZ has been
reached. Therefore, NMFS closes the
southern zone to commercial king
mackerel fishing using run-around
gillnet gear in the Gulf EEZ on February
25, 2020. This closure is necessary to
protect the Gulf king mackerel resource.
DATES: The closure is effective from 12
p.m. local time on February 25, 2020,
until 6 a.m. local time on January 19,
2021.

FOR FURTHER INFORMATION CONTACT:
Kelli O’Donnell, NMFS Southeast
Regional Office, telephone: 727-824—
5305, email: kelli.odonnell@noaa.gov.
SUPPLEMENTARY INFORMATION: The
fishery for coastal migratory pelagic fish
in the Gulf includes king mackerel,
Spanish mackerel, and cobia, and is
managed under the Fishery
Management Plan for the Coastal
Migratory Pelagic Resources of the Gulf
of Mexico and Atlantic Region (FMP).
The FMP was prepared by the Gulf of
Mexico and South Atlantic Fishery
Management Councils and is
implemented by NMFS under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act) by
regulations at 50 CFR part 622. All
weights for Gulf migratory group king
mackerel (Gulf king mackerel) apply as
either round or gutted weight.

The commercial fishery for Gulf king
mackerel is divided into western,
northern, and southern zones. The
southern zone for Gulf king mackerel
encompasses an area of the Gulf EEZ off
Collier and Monroe Counties in south
Florida, which is the EEZ south of a line
extending due west from the boundary
of Lee and Collier Counties on the
Florida west coast, and south of a line
extending due east from the boundary of
Monroe and Miami-Dade Counties on
the Florida east coast (50 CFR
622.369(a)(1)(iii).

The commercial ACL for Gulf king
mackerel is divided into separate ACLs
for hook-and-line and run-around
gillnet gear. The use of run-around
gillnets for king mackerel is restricted to
the Gulf southern zone. On November
13, 2019, as a result of an overage of the
2018-2019 commercial gillnet ACL,
NMEFS reduced the 2019-2020

commercial quota (equivalent to the
commercial ACL) for Gulf king mackerel
in the southern zone for vessels using
run-around gillnet gear to 530,043 1b
(240,423 kg) for the 2019-2020 fishing
year, which extends through June 30,
2020 (84 FR 61568, November 13, 2019;
50 CFR 622.388(a)(1)(iii)).

Regulations at 50 CFR 622.8(b) and
622.388(a)(1) require NMFS to close any
component of the king mackerel
commercial sector when its applicable
quota has been reached, or is projected
to be reached, by filing a notification to
that effect with the Office of the Federal
Register. NMFS has determined that for
the 2019-2020 fishing year, the adjusted
Gulf king mackerel commercial quota
for vessels using run-around gillnet gear
in the southern zone has been reached.
Accordingly, commercial fishing using
such gear in the southern zone is closed
at 12 p.m. local time on February 25,
2020, until 6 a.m. local time on January
19, 2021, the beginning of the next
fishing season, i.e., the day after the
2021 Martin Luther King, Jr. Federal
holiday. Vessel operators that have been
issued a Federal commercial permit to
harvest Gulf king mackerel using run-
around gillnet gear in the southern zone
must have landed ashore and bartered,
traded, or sold such king mackerel prior
to 12 p.m. local time on February 25,
2020.

Persons aboard a vessel using hook-
and-line gear in the southern zone for
which a Federal commercial permit for
Gulf king mackerel has been issued,
except persons aboard such a vessel also
issued a Federal commercial permit to
harvest Gulf king mackerel using run-
around gillnet gear, may fish for or
retain Gulf king mackerel unless the
southern zone commercial quota for
hook-and-line gear has been met and the
hook-and-line component of the
commercial sector has been closed. In
addition, as long as the recreational
sector for Gulf king mackerel is open (50
CFR 622.384(e)(1)), a person aboard a
vessel that has a valid Federal
commercial gillnet permit for king
mackerel may continue to retain king
mackerel under the recreational bag and
possession limits set forth in 50 CFR
622.382(a)(1)(ii) and (a)(2).

During the commercial closure, Gulf
king mackerel harvested using run-
around gillnet gear in the southern zone
may not be purchased or sold. This
prohibition does not apply to Gulf king
mackerel harvested using run-around
gillnet gear in the southern zone that
were harvested, landed ashore, and sold
prior to the closure and were held in
cold storage by a dealer or processor (50
CFR 622.384(e)(2)).

Classification

The Regional Administrator for the
NMFS Southeast Region has determined
this temporary rule is necessary for the
conservation and management of Gulf
king mackerel and is consistent with the
FMP, the Magnuson-Stevens Act, and
other applicable laws.

This action is taken under 50 CFR
622.8(b) and 622.388(a)(1) and is
exempt from review under Executive
Order 12866.

These measures are exempt from the
procedures of the Regulatory Flexibility
Act because the temporary rule is issued
without prior notice and opportunity for
public comment.

This action responds to the best
scientific information available. The
NOAA Assistant Administrator for
Fisheries (AA) finds that the need to
immediately implement this action to
close the run-around gillnet component
of the commercial sector in the Gulf
southern zone constitutes good cause to
waive the requirements to provide prior
notice and opportunity for public
comment pursuant to the authority set
forth in 5 U.S.C. 553(b)(B), because prior
notice and opportunity for public
comment on this temporary rule is
unnecessary and contrary to the public
interest. Such procedures are
unnecessary because the rule
implementing the commercial quota and
the associated AM has already been
subject to notice and comment, and all
that remains is to notify the public of
the closure. Prior notice and
opportunity for public comment is
contrary to the public interest, because
any delay in the closure of the
commercial harvest could result in the
commercial quota being exceeded.
There is a need to immediately
implement this action to protect the
king mackerel resource, because the
capacity of the fishing fleet allows for
rapid harvest of the quota. Prior notice
and opportunity for public comment on
this action would require time and
would potentially result in a harvest
well in excess of the established quota.

For the aforementioned reasons, the
AA also finds good cause to waive the
30-day delay in effectiveness under 5
U.S.C. 553(d)(3).

Authority: 16 U.S.C. 1801 et seq.

Dated: February 25, 2020.
Karyl K. Brewster-Geisz,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-04092 Filed 2—25-20; 4:15 pm]
BILLING CODE 3510-22-P
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DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 200214-0057]
RIN 0648-BJ57

Fisheries of the Northeastern United
States; Atlantic Bluefish Fishery;
Interim 2020 Recreational Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; interim
measures; request for comments.

SUMMARY: This temporary rule
implements interim recreational
management measures for the 2020
Atlantic Bluefish Fishery to prevent
overfishing. This action is necessary to
constrain recreational harvest at the
start of the fishing year while final 2020
measures are developed and
implemented. These measures are
expected to help ensure the long-term
recovery and sustainability of the

bluefish stock.

DATES: Effective February 28, 2020,
through August 26, 2020. Comments
must be received on or before March 30,
2020.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS-2020-0011, by either of the
following methods:

Electronic submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal.

1. Go to www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2020-
0011,

2. Click the “Comment Now!” icon,
complete the required fields, and

3. Enter or attach your comments.

— OR—

Mail: Submit written comments to
Michael Pentony, Regional
Administrator, National Marine
Fisheries Service, Greater Atlantic
Region, 55 Great Republic Drive,
Gloucester, MA 01930-2276. Mark the
outside of the envelope: “Comments on
the Bluefish Interim Action.”

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying

information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

FOR FURTHER INFORMATION CONTACT:
Cynthia Ferrio, Fishery Management
Specialist, (978) 281-9180.
SUPPLEMENTARY INFORMATION: The Mid-
Atlantic Fishery Management Council
and the Atlantic States Marine Fisheries
Commission jointly manage the bluefish
fishery under the Atlantic Bluefish
Fishery Management Plan (FMP). The
August 2019 bluefish operational
assessment incorporated revised Marine
Recreational Information Program
(MRIP) estimates and determined that
the bluefish stock is overfished with
overfishing not occurring. NMFS
notified the Council of the stock status
change on November 12, 2019, and the
Council is developing a rebuilding plan.
The final assessment results were not
available until fall 2019 and additional
analysis was required to respond to the
new MRIP data and develop revised
catch limits. As a result, it was not
possible to implement new
specifications and recreational
management measures for the January 1,
2020, start of the fishing year. To ensure
some measures were in place for the
2020 fishery, NMFS published status
quo interim specifications for 2020 (84
FR 54041, October 9, 2019) with the
expectation that they would be replaced
once final measures informed by the
assessment could be developed.
However, in light of the assessment
results and stock status change, the
interim measures for 2020 are no longer
appropriate and are substantially more
liberal that what is necessary to
sustainably manage the bluefish fishery
and prevent overfishing for this
overfished stock.

In September 2019, the Council’s
Scientific and Statistical Committee
(SSC) recommended a substantially
reduced 2020 and 2021 acceptable
biological catch for bluefish. The
Council and the Commission’s Bluefish
Board jointly approved catch
specifications for fishing years 2020 and
2021 at a joint meeting in October 2019.
The Council and Board delayed
decision-making on the 2020
recreational management measures until
the joint December 2019 meeting. This
delay was necessary to address the later
than normal specifications development
timing, and to analyze options designed
to reduce recreational catch.
Recreational measures have not been

adjusted in nearly a decade, so
appropriate time was given to exploring
alternatives, particularly in light of the
magnitude of change necessary for 2020.

Based on projected recreational
landings for the 2020 bluefish fishery
(13.27 million 1b; 6,020 mt), the
Council’s Monitoring Committee
determined that a 28.65-percent
reduction in recreational harvest is
necessary to constrain catch to the
Council-recommended revised 2020
recreational harvest limit (RHL) of 9.48
million 1b (4,301 mt). The Council and
Board took final action in December
2019, and recommended a mode-
specific reduction in bag limit from 15
to 3 fish for private anglers and to 5 fish
for for-hire vessels, with no changes to
recreational seasons or size limits.

The 2020 bluefish fishing year began
on January 1. Because of the previously
mentioned timing issues associated with
developing the revised 2020 bluefish
specifications and recreational
management measures, it was not
possible for the Council to provide
analysis supporting its recommendation
for recreational measures in time for the
start of the fishing year. The Council is
finalizing this document, which it will
submit to NMFS to complete formal
notice-and-comment rulemaking to
finalize 2020 specifications and
recreational measures by late spring.

The action taken by the Board in
December 2019 was final, and states are
expected to put in place recreational
management measures as expeditiously
as possible. However, many states
require a public hearing and/or
legislative process to finalize measures.
As a result, many states have indicated
that they will not be able to implement
their own measures quickly. Some have
stated that their process will be
accelerated if Federal measures are in
place first. The recreational bluefish
fishery is very active in a few southern
states early in the year. Recent data
shows that these states harvest a
substantial portion of their annual
bluefish catch between January and
April, comprising up to 29 percent of
the coast-wide recreational bluefish
catch for the year. If immediate action
is not taken with interim measures, the
status quo Federal measures of a 15-fish
bag limit will remain in place until final
2020 measures can be implemented.
Harvest will be relatively
unconstrained, which will greatly
increase the risk of overfishing on the
already overfished stock, potentially
harming its long-term health and
recovery.


http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0011
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0011
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2020-0011
http://www.regulations.gov
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Interim Management Measures

This action implements a reduction in
the Federal bluefish recreational bag
limit from 15 to 3 fish for private anglers
and to 5 fish for for-hire vessels. All
other management measures, including
recreational season and minimum fish
size, remain unchanged. This action is
consistent with what the Council and
Board approved at the joint meeting in
December 2019 to constrain harvest to
the reduced 2020 RHL and prevent
overfishing. This bag limit reduction is
expected to effectively constrain
bluefish catch to prevent overfishing of
the stock. Interim action is necessary to
ensure these measures are in place as
soon as possible in the fishing year
while the proposed and final
rulemaking of the Council-
recommended measures is completed.
This temporary rule has an effective
period limited by the Magnuson-Stevens
Act to 180 days, with a potential
extension of an additional 186 days. The
Council-recommended action
containing revised 2020 specifications,
and the same recreational measures
implemented by this rule, is already in
development and expected to be
implemented in late spring. However, if
the expected permanent rulemaking is
not in place before the expiration of this
rule (180 days following publication),
an extension of the interim measures for
186 days will be considered.

Justification for Interim Measures

Section 305(c) of the Magnuson-
Stevens Act (16 U.S.C. 1855(c))
authorizes the Secretary of Commerce to
implement interim measures to address
overfishing. This action meets the 305(c)
requirements for interim measures
because it is necessary to prevent
overfishing on the bluefish stock which
was recently declared overfished. As a
fishery with a significant recreational
component, the bluefish fishery was
substantially affected by the revised
MRIP data and the 2019 operational
assessment results. This assessment
found the stock to be overfished, and
while it was not subject to overfishing
in 2018 (the terminal year of the
assessment), the new data suggests that
this was the first year overfishing had
not been occurring in several years.
Without changes to the current
management measures, expected
recreational catch (17.3 million pounds;
7,849 metric tons) would exceed the
Council-recommended acceptable
biological catch recommendation for the
entire fishery (16.28 million pounds;
7,385 metric tons), with no allowance
for catch from the commercial sector.

While some changes resulting from
the revised MRIP data were expected,
the magnitude of the shift in stock status
necessitating changes to the catch limits
and recreational management measures
was not. Because of unforeseen large
management adjustments necessary to
address this change, the Council and
Board chose to separate development of
catch specifications and recreational
management measures. This delayed
Council decision on recreational
management measures until December
2019. Due to necessary analyses and
process requirements for the Council to
formally submit its recommendation to
NMTFS, the Council action will not be
implemented until at least April 2020,
while the fishing year began on January
1. Delayed implementation of these
measures increases the risk of
overfishing for the year. Higher harvest
will occur under the substantially less
restrictive status quo measures (i.e.,
higher quotas, more liberal recreational
management measures) that are in place
now, which will also reduce the
effectiveness of the Council-
recommended measures, as they were
calculated to apply to the entire fishing
year.

These interim measures are intended
to prevent overfishing in the Atlantic
bluefish fishery and avoid serious
damage to the already overfished fishery
resource. Accelerating the
implementation of the Council and
Board-recommended measures through
this expedited rulemaking is also
expected to allow several states to rely
on Federal measures, and accelerate the
implementation of state management
measures. Some states will be able to
forego public meetings or the legislative
process as their state provisions for
bluefish management allow for
instantaneous adoption of Federal
management measures as soon as they
become available. Therefore, avoiding
the serious conservation and
management problem of subjecting the
overfished bluefish stock to potential
overfishing conditions due to
reasonably unforeseen circumstances
justifies these interim measures, and
outweighs the benefit of advance notice
and comment.

Renewal of Interim Regulations

The Magnuson-Stevens Act limits
NMFS’ authority to implement interim
measures for an initial period of 180
days, with a potential extension up to
an additional 186 days, if warranted.
The public has an opportunity to
comment on the initial recreational
management measures in this temporary
rule (see ADDRESSES). After considering
public comments on this rule, NMFS

may extend the interim measures for
one additional period of not more than
186 days to maintain Federal
recreational measures until permanent
rulemaking can be implemented.
However, the 180-day period provided
by this temporary rule should be
sufficient as a stop gap until permanent
2020 recreational management measures
are finalized and an extension is not
anticipated.

Classification

The NMFS Assistant Administrator
has determined that this temporary rule
is consistent with the criteria and
justifications for use of interim
measures in section 305(c) of the
Magnuson-Stevens Act. NMFS has also
determined that this rule is consistent
with the Atlantic Bluefish FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment because it would be contrary
to the public interest. Additionally, the
need to implement these measures in a
timely manner to reduce the risk of
overfishing the depleted bluefish
resource constitutes good cause under
the authority contained in 5 U.S.C.
553(d)(3) to waive the 30-day delay of
effectiveness period for this rule.

The bluefish fishing year began on
January 1, 2020, and is operating under
an unrestrictive recreational bag limit of
15 fish. Although the Council already
took final action to implement measures
intended to constrain recreational catch
to a reduced RHL, it was not able to do
so until December 2019 given delayed
data available and time necessary to
develop and analyze potential measures.
These interim measures are necessary to
implement a restrictive recreational bag
limit as quickly as possible to prevent
overfishing on the overfished bluefish
stock. Recent data shows that the
recreational bluefish fishery harvests up
to 29 percent of the coast-wide
recreational bluefish catch for the year
between January and April. If
immediate action is not taken with
interim measures, the status quo Federal
measures of a 15-fish bag limit will
remain in place until final 2020
measures can be implemented. Further
delaying implementation of these
measures would increase the risk of
overfishing and be potentially harmful
to the long-term sustainability of the
resource. Public comments will be
accepted on this temporary rule (see
DATES and ADDRESSES), and there will be
opportunities for further comment and
public participation through the notice-
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and-comment rulemaking process as we
work to implement the permanent
management measures for 2020, already
in development by the Council.

These interim measures are being
issued at the earliest possible date to
minimize the amount of time the 2020
recreational bluefish fishery is at risk of
overfishing, and will only be effective
until permanent measures can be
implemented. Unlike actions that
require an adjustment period to comply
with new rules, charter/party operators
will not have to purchase new
equipment or otherwise expend time or
money to comply with these
management measures. Rather,
complying with this rule simply means
adhering to a reduced bag limit. These
measures were discussed at multiple
public Council and Commission
meetings throughout 2019 and are
generally expected by the recreational
fishing sector.

For all of the reasons outlined above,
NMFS finds it impracticable and
contrary to the public interest to provide
prior opportunity to comment on these
interim measures. Prior notice and
opportunity for public comment, as well
as a 30-day delayed effectiveness would
prevent the positive benefit to the
resource that this rule is intended to
provide, and undermines the purpose of
this interim action.

This action is being taken pursuant to
the 305(c) emergency action and interim
measures provision of the Magnuson-
Stevens Act and is exempt from Office
of Management and Budget review.

This temporary rule is exempt from
the procedures of the Regulatory
Flexibility Act because it is issued
without opportunity for prior notice and
opportunity for public comment.

This rule does not duplicate, conflict,
or overlap with any existing Federal
rules.

This action would not establish any
new reporting or record-keeping
requirements.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: February 18, 2020.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is amended
as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2. In § 648.164, suspend paragraphs
(a) and (b), and add paragraphs (c) and
(d).

The additions read as follows:

§648.164 Bluefish possession
restrictions.
* * * * *

(c) Recreational possession limits.
Any person fishing from a vessel in the

EEZ that is not fishing under a bluefish
commercial permit shall observe the
applicable recreational possession limit.
The owner, operator, and crew of a
charter or party boat issued a bluefish
commercial permit are not subject to the
recreational possession limit when not
carrying passengers for hire and when
the crew size does not exceed five for a
party boat and three for a charter boat.

(1) Private recreational vessels. Any
person fishing from a vessel that is not
fishing under a bluefish commercial or
charter/party vessel permit issued
pursuant to § 648.4(a)(8), may land up to
three bluefish per trip.

(2) For-hire vessels. Anglers fishing
onboard a for-hire vessel under a
bluefish charter/party vessel permit
issued pursuant to § 648.4(a)(8), may
land up to five bluefish per person per
trip.

(d) Pooling Catch. Bluefish harvested
by vessels subject to the possession
limit with more than one person on
board may be pooled in one or more
containers. Compliance with the daily
possession limit will be determined by
dividing the number of bluefish on
board by the number of persons on
board, other than the captain and the
crew. If there is a violation of the
possession limit on board a vessel
carrying more than one person, the
violation shall be deemed to have been
committed by the owner and operator of
the vessel.

[FR Doc. 2020-03523 Filed 2—-27-20; 8:45 am]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF JUSTICE

Executive Office for Immigration
Review

8 CFR Parts 1003, 1103, 1208, 1216,
1235, 1240, 1244, and 1245

[EOIR Docket No. 18-0101; A.G. Order No.
4641-2020]

RIN 1125-AA90

Executive Office for Inmigration
Review; Fee Review

AGENCY: Executive Office for
Immigration Review, Department of
Justice.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Department of Justice’s
Executive Office for Immigration
Review (“EOIR”) imposes fees, also
known as user charges, for the filing of
certain EOIR forms for applications for
relief, appeals filed with the Board of
Immigration Appeals (“BIA”), and
motions to reopen or reconsider. When
applicable, the current fee for EOIR
applications for relief is $100, and the
fee for motions or appeals is $110. EOIR
last reviewed and updated these fees 33
years ago, in 1986. This proposed rule
(“proposed rule” or “rule”) would
increase the fees for those EOIR
applications, appeals, and motions that
are subject to an EOIR-determined fee,
based on a fee review conducted by
EOIR. This proposed rule would not
affect the fees that have been established
by the Department of Homeland
Security (“DHS”) with respect to DHS
forms for applications that are filed or
submitted in EOIR proceedings. This
proposal does not affect the ability of
aliens to submit fee waiver requests, nor
does it add new fees. The proposed rule
also updates cross-references to DHS
regulations regarding fees and makes a
technical change regarding requests
under the Freedom of Information Act.
DATES: Written comments must be
postmarked and electronic comments
must be submitted on or before March
30, 2020.

ADDRESSES: You may submit comments,
identified by EOIR Docket No. 18-0101,
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Commenters should be aware that the
electronic Federal Docket Management
System will not accept comments after
midnight Eastern Time on the last day
of the comment period.

o Mail: Lauren Alder Reid, Assistant
Director, Office of Policy, Executive
Office for Immigration Review, 5107
Leesburg Pike, Suite 2600, Falls Church,
VA 22041. To ensure proper handling,
please reference EOIR Docket No. 18—
0101 on your correspondence. This
mailing address may also be used for
paper, disk, or CD-ROM submissions.

o Hand Delivery/Courier: Lauren
Alder Reid, Assistant Director, Office of
Policy, Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2600,
Falls Church, VA 22041.

FOR FURTHER INFORMATION CONTACT:
Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2600, Falls Church, VA
22041, telephone (703) 305-0289 (not a
toll-free call).

SUPPLEMENTARY INFORMATION:
I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
The Department of Justice
(“Department” or “DO]J”’) also invites
comments that relate to the economic,
environmental, or federalism effects that
might result from this rule. Comments
that will provide the most assistance to
the Department in developing these
procedures will reference a specific
portion of the rule, explain the reason
for any recommended change, and
include data, information, or authority
that support such recommended change.

All submissions received should
include the agency name and EOIR
Docket No. 18-0101 for this rulemaking.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at http://
www.regulations.gov. Such information
includes personal identifying
information (such as your name,

address, etc.) voluntarily submitted by
the commenter.

If you want to submit personal
identifying information (such as your
name, address, etc.) as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONAL IDENTIFYING
INFORMATION” in the first paragraph
of your comment and identify what
information you want redacted.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment. You also must
prominently identify confidential
business information to be redacted
within the comment. If a comment has
so much confidential business
information that it cannot be effectively
redacted, all or part of that comment
may not be posted on http://
www.regulations.gov.

Personal identifying information and
confidential business information
identified as set forth above will be
placed in the agency’s public docket
file, but not posted online. To inspect
the agency’s public docket file in
person, you must make an appointment
with agency counsel. Please see the FOR
FURTHER INFORMATION CONTACT section
above for agency counsel’s contact
information.

II. Purpose and Summary of This
Proposed Rule

A. Legal Authority

In 1988, Congress established the
Immigration Examinations Fee Account
in the Treasury of the United States. See
Public Law 100-459, sec. 209, 102 Stat.
2186 (Oct. 1, 1988) (codified as
amended at 8 U.S.C. 1356(m), (n)).
Section 286(m) of the Immigration and
Nationality Act (“INA”), 8 U.S.C.
1356(m), authorizes DOJ to charge fees
for immigration adjudication and
naturalization services at a level to
“ensure recovery of the full costs of
providing all such services, including
the costs of similar services provided
without charge to asylum applicants or
other immigrants.” Prior to the
enactment of section 286(m), EOIR had
relied only on government-wide
statutory authority under the
Independent Offices Appropriations Act
of 1952 (“I0OAA”), 31 U.S.C. 9701, to


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov

Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Proposed Rules

11867

charge fees, also referred to as user
charges, to individuals who receive
special services from the agency.

EOIR’s authority to charge user fees
first derived from title V of the IOAA.1
Under the IOAA, “each service or thing
of value provided by an agency . . .to
a person. . . is to be self-sustaining to
the extent possible.” 31 U.S.C. 9701(a).2
To that end, “[t]he head of each agency
. . . may prescribe regulations
establishing the charge for a service or
thing of value provided by the agency.”
Id. at sec. 9701(b). Such fees must be
“fair” and based on Government costs,
the value of the service or thing
provided to the recipient, the public
policy or interest served, and other
relevant facts. Id.

Circular No. A-25 Revised 3 sets
Federal policy regarding user fees
assessed for Government services and
for the sale or use of Government goods
or resources. Cf. Fed. Power Comm’n v.
New England Power Co., 415 U.S. 345,
349-51 (1974) (favorably citing Circular
No. A-25 as a “proper construction” of
the IOAA). The Circular provides
guidance to executive branch agencies
regarding the scope and type of
activities subject to user fees and how
to set such user fees. It applies to all
Federal activities that convey special
benefits to recipients beyond those
accruing to the general public. OMB
instructs agencies to “[r]eview the user
charges for agency programs
biennially.” Circular No. A—25 Revised
at sec. 8(e); see also 31 U.S.C. 902(a)(8).

As noted above, the IOAA authorizes
a Federal agency to charge user fees. 31
U.S.C. 9701. Section 286 of the INA, 8
U.S.C. 1356, contemplates the collection
of certain fees and fines by the Attorney
General and the Secretary of Homeland
Security.# In particular, section 286(m)
contemplates that the Attorney General

and the Secretary may charge fees for
adjudication and naturalization services
at a rate that would ensure recovery of
both the full cost of providing all such
services, including similar services that
may be provided without charge to
certain categories of aliens, and any
additional administrative costs
associated with the fees collected. All
adjudication fees that are designated in
regulations are deposited in the
Immigration Examinations Fee Account
(“IEFA”) in the Treasury of the United
States. Id. Deposits into the IEFA
“remain available until expended to the
Attorney General [or the Secretary] to
reimburse any appropriation the amount
paid out of such appropriation for
expenses in providing immigration
adjudication and naturalization services
and the collection, safeguarding and
accounting for fees deposited in and
funds reimbursed from the [IEFA].” INA
286(n), 8 U.S.C. 1356(n). All other
monies received in payment of fees and
administrative fines and penalties are to
be deposited into the Treasury as
miscellaneous receipts, with exceptions
not relevant here, such as for certain
nonimmigrant visa payments by
residents of the Virgin Islands and
Guam. INA 286(c), 8 U.S.C. 1356(c). The
Attorney General (and the Secretary
under the Homeland Security Act of
2002 (HSA)) have the authority to
promulgate regulations to carry out the
provisions of section 286. INA 286(j), 8
U.S.C. 1356(j).

B. Current Practice

EOIR currently imposes a fee for eight
distinct types of filings: Three
applications for relief in proceedings
before an immigration judge (all of
whom serve within the Office of the
Chief Immigration Judge (“OCIJ”’)); three
types of appeals to the BIA; and two

motions that may be filed in
proceedings before either an
immigration judge or the BIA. 8 CFR
1103.7(b).

These filings represent important
forms of relief and procedural tools for
the parties in immigration proceedings
before the OCIJ and the BIA.

o Aliens use the Forms EOIR-42A
and EOIR-42B to apply for cancellation
of removal, which is a statutorily
provided relief from removal if they
have relatively lengthy periods of
residence in the United States,
depending on the alien’s status and
whether the alien’s removal would
cause the alien’s citizen or resident
family members particularly severe
hardships, in addition to other
eligibility requirements. See INA 240A,
8 U.S.C. 1229b. The Form EOIR-40
allows eligible aliens to seek a similar
form of relief under prior law.

e Aliens use the Forms EOIR-26,
EOIR-29, and EOIR—45 for appeals to
the BIA. Such forms, and other
procedural mechanisms like motions to
reconsider,’ provide both aliens and the
Government with a tool to obtain
appellate review and reconsideration of
decisions, in order to ensure the
correctness of agency decisions in all
cases. See Ayuda, Inc. v. Attorney Gen.,
848 F.2d 1297, 1301 (D.C. Cir. 1988)
(describing the public interest in the
“correctness of administrative
decisions”).

e Finally, motions to reopen are an
“important safeguard” used “‘to ensure
a proper and lawful disposition” of
immigration proceedings. Dada v.
Mukasey, 554 U.S. 1, 18 (2008).

For individuals seeking relevant relief
before the immigration courts, the fees
are as follows:

Form/motion Title Fee
EOIR—40 ....cceeveeeene Application for Suspension of DEPOItAtioN ...........ccccirieiiiieieie e e $100
EOIR—42A .....ccceveeene Application for Cancellation of Removal for Certain Permanent Residents ...........ccccccvreeiinenieeneneens 100
EOIR—42B .......ccocovvveene Application for Cancellation of Removal and Adjustment of Status for Certain Nonpermanent Resi- 100

dents.
L foy (o] oI (o T R {=ToT oT=T o I T TSR P OO PTOURT ORI PPN 110
1 Toy (L] oI (o T R (=TT ] o =l [T O PO UR PPN 110

1Public Law 82-137, 65 Stat. 268, 290 (1951).

2Title 31 of the U.S. Code was codified by Public
Law 97-258, 96 Stat. 877 (1982). Title V of the
I0AA, as amended, is codified at 31 U.S.C. 9701.

3 Circular No. A-25 was published in 1959.
Circular No. A-25 Revised rescinded and replaced
Circular No. A-25 and its accompanying
Transmittal Memoranda 1 and 2. See 58 FR 38142,
38144 (July 15, 1993).

4Following the creation of DHS by the Homeland
Security Act of 2002, Public Law 107-296, 116 Stat.

2135, the Attorney General retained the same
authorities and functions under the INA and all
other laws relating to the immigration and
naturalization of aliens as were exercised by EOIR,
or by the Attorney General with respect to EOIR,
prior to the effective date of the Homeland Security
Act. INA 103(g)(1), 8 U.S.C. 1103(g)(1). The
Attorney General also retained authority to
promulgate regulations; prescribe bonds, reports,
entries, and other papers; issue instructions; review
administrative determinations in immigration
proceedings; delegate authority; and perform other

acts as the Attorney General determines are
necessary to carry out the Attorney General’s
authorities under the immigration laws. INA
103(g)(2), 8 U.S.C. 1103(g)(2).

5 There is no assigned form for parties who wish
to file a motion to reopen or a motion to reconsider
with either an immigration court or the BIA. The
Forms EOIR-40, —42A, and —42B are only available
in immigration court, while parties may file a
motion to reopen or a motion to reconsider with
either the immigration court or the BIA.
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For individuals who wish to file an
appeal or relevant motion with the BIA,
the fees are as follows:

Form/motion Title Fee
EOIR-26 ......ccccevveinne Notice of Appeal from a Decision of an Immigration Judge ..........cccoceviiiiiiiiiiii e $110
EOIR-29 Notice of Appeal to the Board of Immigration Appeals from a Decision of a DHS Officer ............ 110
EOIR-45 Notice of Appeal from a Decision of an Adjudicating Official in a Practitioner Disciplinary Case .. 110
L1 ToyiTe] oI (o T m (=TT o T=T o I PO UR PPN 110
Y foy (o] g I (o T R =TT ] g =1 o [T S T PP P U PTUPRRPPPPPRN 110

EOIR does not require a fee in every
circumstance when a party files one of
the above-listed applications for relief,
appeals to the BIA, or motions. There
are certain circumstances when the
normal filing fee explicitly does not
apply. See 8 CFR 1003.8(a)(2),
1003.24(b)(2). For example, a filing
party need not pay the $110 fee for a
Form EOIR-26 if the appeal is from an
immigration judge’s custody bond
decision. 8 CFR 1003.8(a)(2)(@i). An alien
in proceedings before an immigration
court or the BIA may also apply for a fee
waiver, and immigration judges and the
BIA have the discretionary authority to
waive a fee for an application for relief,
appeal, or motion upon a showing that
the filing party is unable to pay. See 8
CFR 1003.8(a)(3), 1003.24(d), 1103.7(c).®

These EOIR fees relate back to a final
rule that the former Immigration and
Naturalization Service (“INS’’) and
EOIR issued in 1986. 51 FR 39993 (Nov.
4,1986) (codified at 8 CFR 103.7).7 INS
conducted a study in May 1984 of the
“policies and practices for user
charges,” reviewed the costs and fees,
and evaluated the principle of user
charges prescribed by Congress in 31
U.S.C. 9701 and the implementing
guidelines in OMB Circular A-25. 51 FR
2895, 2895 (Jan. 22, 1986) (proposed
rule). Following those analyses, INS and
EOIR increased the fees for the
applications, motions, and appeals for

6 DHS recently proposed assessing a fee for Form
1-589, Application for Asylum and for Withholding
of Removal. See 84 FR 62280, 62318-20 (Nov. 14,
2019). If a filing party uses Form I-589 only for a
request for withholding of removal under section
241(b)(3) of the INA or protection from removal
under the regulations implementing U.S.
obligations under Article 3 of the Convention
Against Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment (CAT), then no
fee will be assessed.

7 Following the passage of the HSA, which
transferred the functions of the INS to the newly
created DHS, the Attorney General reorganized the
regulations codified in title 8 of the Code of Federal
Regulations and transferred those parts involving
EOIR’s administrative review functions to a new
chapter V. See 68 FR 9824 (Feb. 28, 2003). The
current DHS regulation on fees remains at 8 CFR
103.7, but the relevant regulation for EOIR on fees
was moved to 8 CFR 1103.7. Id. at 9833. Note that
DHS has proposed adjusting and reorganizing its
regulations on fees at proposed 8 CFR 103.7 and
proposed 8 CFR part 106. See 84 FR 62280.

which EOIR currently levies a fee (or
their precursors). 51 FR at 39993-94.
EOIR and INS acted in accordance with
the IOAA, 31 U.S.C. 9701, and OMB
Circular No. A-25, which the
components described as “requir[ing]
Federal agencies to establish a fee
system in which a benefit or service
provided to or for any person [is] self-
sustaining to the fullest extent.” Id. at
39993. The regulation predated the
statutory authority regarding the
collection of fees in the current version
of section 286(m) of the INA.

In the 1986 rule, EOIR increased the
fee for filing motions to reopen and
motions to reconsider from $50 to the
current $110; the fee for filing an appeal
from any non-bond decision under the
immigration laws in any type of
proceedings over which the BIA had
appellate jurisdiction, then a Form I-
290A, from $50 to the current $110; and
the fee for an application for suspension
of deportation under section 244 of the
INA, then a Form [-256A, from $75 to
$100. Id. EOIR and INS explained that
these fees were set in accordance with
the cost of providing each specific
benefit or service at that time. Id.
However, EOIR and INS set the fees for
administrative appeals processes “at
less than full cost recovery recognizing
long-standing public policy and the
interest served by these processes.” Id.8

Since 1986, the former INS, and
subsequently DHS, have promulgated

8 At the time, the U.S. Court of Appeals for the
D.C. Circuit affirmed that the Attorney General had
the authority under the IOAA to impose fees for
these immigration services because the fees were
imposed for a ““service or thing of value.” Ayuda,
848 F.2d at 1299-1301. The court explained that the
appeals to the BIA and motions to reopen or
reconsider were “‘procedural devices that redound
to the obvious, substantial, and direct benefit of
specific, identifiable individuals, individuals who
have themselves invoked those procedures,” id. at
1301, and cited with approval the district court’s
finding that the fees imposed were reasonable, id.
at 1299 n.5; see also Ayuda, Inc. v. Attorney Gen.,
661 F. Supp. 33, 35-36 (D.D.C. 1987). The district
court had noted that the fees were the product of
an “‘extensive agency-wide review, utilizing careful
cost accounting and full public notice and
comment” and were no greater than the actual cost
of providing services or, in the case of appeals to
the BIA and motions to reopen or reconsider BIA
decisions, were set to an amount lower than cost
recovery. Ayuda, 661 F. Supp. at 36 & n.9.

multiple regulatory changes related to
the fees for applications that are
controlled by DHS, as currently codified
in 8 CFR 103.7 and proposed to be
revised in 8 CFR 103.7 and a newly
added 8 CFR part 106. See, e.g., 81 FR
73292, 73328-31 (Oct. 24, 2016) (final
rule revising the United States
Citizenship and Immigration Services
(“USCIS”) fee schedule); 84 FR 62280
(Nov. 14, 2019) (proposed rule that
would revise and reorganize regulations
in 8 CFR chapter I related to fees). EOIR,
however, has rarely taken any actions
related to its fees in the intervening 33
years, even as its caseload and the costs
of adjudication have increased. After
Congress passed the Illegal Immigration
Reform and Immigrant Responsibility
Act of 1996,% EOIR and the former INS
jointly updated the fee schedule to
account for the new Form EOIR—42,
Application for Cancellation of
Removal. 62 FR 10312 (Mar. 6, 1997)
(interim rule). EOIR set the fee at $100,
the same as the application for
suspension of deportation, which is a
closely related form of relief that
cancellation of removal replaced. Id. at
10336; see also Matter of Monreal-
Aguinaga, 23 I&N Dec. 56, 58 (BIA 2001)
(en banc) (explaining that Congress
replaced suspension of deportation with
cancellation of removal). In 2004, EOIR
published a rule reorganizing 8 CFR
1103.7 to list EOIR forms separately
from DHS forms and to otherwise make
the regulation clearer for the public,
including by listing separately the $100
fee for Forms EOIR—42A and EOIR-42B.
69 FR 44903 (July 28, 2004). The rule
did not change the required fee amounts
for filing any EOIR forms, appeals, or
motions. Id. at 44904.

C. Review of EOIR Fees

EOIR determined that it was
necessary to conduct an updated
assessment of the costs for processing
the forms and motions for which EOIR
sets the applicable fees. See Circular No.
A-25 Revised at sec. 8 (instructing
agencies to conduct biennial reviews).

9Public Law 104-208, div. C, 110 Stat. 3009-546
(1996).
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Despite the instruction in the Chief
Financial Officers Act, 31 U.S.C.
902(a)(8), for agencies’ Chief Financial
Officers to review user fees biennially,
it has been 35 years since EOIR last
conducted a thorough review of the
costs and appropriateness of the fees for
the applications, appeals, and motions

for which EOIR levies a fee. The fees
have remained static, not accounting for
inflation or any other intervening
changes in EOIR’s processing costs.
EOIR is now proposing this rule to
remedy the failure to update the fees in
past years. The mismatch between fees
and the underlying costs of review has

become more of a burden on the
immigration adjudication system as
aliens overall have begun filing more of
these fee-based forms and motions. In
just FY 2018, the U.S. taxpayer
subsidization for these filings was
$44,379,247.10

Form Receipts Receipts FY 2018 F\;626(218 U tha?)?;;asyer

FY 2009 FY 2018 cost to agency charged ™" subsidization

EOIR=26 ....oiiieeieeeeie et 19,052 31,956 $31,158,697 $3,515,160 $27,643,537
EOIR-29 4,314 2,075 1,462,481 228,250 1,234,231
EOIR-40 206 158 48,566 15,800 32,766
EOIR—42A ... 5,272 3,426 1,053,084 342,600 710,484
EOIR—42B ..ottt 16,327 30,421 10,954,602 3,042,100 7,912,502
Motion to Reconsider (OCIJ) ... 747 2,442 339,975 268,620 71,355
Motion to Reopen (OCUJ) ......... 11,324 17,741 2,710,293 1,951,510 758,783
MTRS (BIA) 12 e 10,071 7,662 6,858,409 842,820 6,015,589
TOAl o 67,313 95,881 54,586,107 10,206,860 44,379,247

In the spring of 2018, EOIR conducted
a comprehensive study using activity-
based costing to determine the cost to
EOIR for each type of application,
appeal, and motion for which EOIR
levies a fee under 8 CFR 1103.7(b).13
The study proceeded in three phases: (1)
Data collection, (2) process mapping,
and (3) activity-based costing. First,
EOIR gathered survey data and
consulted with staff in the OCIJ and the
BIA to determine the appropriate staff
levels and time required to process and
adjudicate each application, appeal, or
motion and studied data from the Office
of Personnel Management (“OPM”) and
the General Services Administration
(“GSA”) to determine the average salary
rates for applicable staff levels,
including both Federal employees and
EOIR contractors. Second, EOIR
developed step-by-step process maps,
with assigned times and staff levels, for
how each application, appeal, or motion
is processed in the OCIJ and the BIA.
These estimates were validated by staff
in the OCIJ and the BIA. Finally, EOIR
allocated the salary costs from the GSA
and OPM data to each step in the
process, based on the time the step
takes, the average salary of the
responsible staff, and the percentage of
total cases in which the step occurs.

OMB Circular A-25 Revised
encourages Federal agencies to recover
the full cost of providing specific

10 This cost to taxpayers was calculated by
comparing the actual processing costs, see infra, to
the current filing fees. Form EOIR—45 is omitted
from the following table because no such forms
were filed in FY 2018.

11 Approximately 36% of these fees were not
received due to fee waiver approvals. The impact
of the waivers themselves is to provide a
Government subsidy because the Government
absorbs required costs on behalf of an individual

services to users, as well as associated
costs. OMB Circular A-25 Revised at
secs. 5-6. Full costs include, but are not
limited to, an appropriate share of the
following:

e Direct and indirect personnel costs,
including salaries and fringe benefits,
such as medical insurance and
retirement;

o Physical overhead, consulting, and
other indirect costs, including material
and supply costs, utilities, insurance,
travel, and rents or imputed rents on
land, buildings, and equipment;

e Management and supervisory costs;
and

e Costs of enforcement, collection,
research, establishment of standards,
and regulation. Id. at sec. 6(d)(1).

Congress has provided that DOJ may
set EOIR fees for providing adjudication
and naturalization services at a level
that will ensure recovery of the full
costs of providing all such services. See
INA 286(m), 8 U.S.C. 1356(m).

In this fee study, however, for a
variety of reasons, EOIR included only
direct salary costs and did not include
the overhead costs, cost of non-salary
benefits, or costs that stem from
processing corresponding applications
or documents that may be filed in
conjunction with those items for which
EOIR charges a fee. With regard to
overhead costs, many of these costs
occur without respect to the number of

who is subject to the fee. The taxpayer
subsidization, therefore, is greater than the number
provided in this chart.

12 These numbers include both motions to reopen
and motions to reconsider filed at the Board level.

13 Activity-based costing is the Federal
Accounting Standards Advisory Board’s preferred
costing methodology. See Federal Accounting
Standards Advisory Board, Statement of Federal

applications, appeals, or motions (for
which EOIR levies a fee) processed by
the agency and are therefore very
difficult to quantify in a calculation of
cost for individual filings. With respect
to non-salary benefits, EOIR excluded
such benefits because not every
employee is eligible for, or takes
advantage of, these benefits; the non-
salary costs to the Government and to
the employee also vary drastically
depending on which combination of
benefits an employee selects. As such,
to avoid potential inaccuracies in the
calculation of overhead and non-salary
benefits, EOIR has decided to include
only the currently known, quantified
costs in determining what is a sufficient
fee level under section 286(m) of the
INA. EOIR’s decision not to include
overhead and non-salary benefits in the
calculation of actual costs also accounts
for the public interest in having non-
parties bear some of the cost burden for
filing documents associated with proper
application of the law as it pertains to
the statutory right to appeal or apply for
certain forms of relief. Further, EOIR did
not include in the cost evaluation the
many applications and associated
documents commonly appended to, or
associated with, the forms (e.g., asylum
applications requiring processing and
adjudication following the processing
and granting of a motion to reopen).

Financial Accounting Standards 4, at 41 (July 31,
1995) (specifically noting that activity-based costing
has “gained broad acceptance” and encouraging
Federal agencies to study its potential for their
operations), reprinted in FASAB Handbook of
Federal Accounting Standards and Other
Pronouncements, as Amended (June 30, 2017),
http://files.fasab.gov/pdffiles/2018_fasab_
handbook.pdf.
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The study demonstrated that the
applications, appeals, and motions

under 8 CFR 1103.7(b) currently have
the following processing costs for EOIR:

1. OCIJ Applications and Motions

Average Current fee
processing percentage of
Form Current fee cost processing
(to nearest $) cost
EOIRTA0 ..o e R e Rt e n e nn e e e e e $100 $307 33
BEOIR—A2A .ottt bbb h et a et na et et 100 307 33
EOIRA2B ...t e et n et n e e e nre e 100 360 28
MOTION 10 REOPEN ..ttt ettt et s r et saeesne e 110 153 72
MOtION 10 RECONSIAEY ...ttt st e e s e e snn e e e nn e e e enneee s 110 140 79
2. BIA Appeals and Motions
Average Current fee
processing percentage of
Form Current fee cost processing
(to nearest $) cost
BEOIR=26 ..ttt et e nh e h e Rt e Rt a et ae et e nae e e re s $110 $975 11
EOIRT29 e e et ne e e n e e e 110 705 16
EOIR—A5 ettt e e e h et Rt Rt e et a et nae et e re s 110 677 16
1Y o] (o] g T (o T T=Y 0T oY o USSR 110 895 12
MOtION t0 RECONSIAET ... e e e see e 110 895 12

III. Provisions of the Proposed Rule

The activity-based cost analysis
demonstrates that EOIR’s processing
costs consistently exceed the assessed
fees for these EOIR applications for
relief, appeals, and motions. Although
EOIR is an appropriated agency, EOIR
has determined that it is necessary to
update the fees charged for these EOIR
forms and motions to more accurately
reflect the costs for EOIR’s adjudications
of these matters. At the same time,
however, EOIR recognizes that these
applications for relief, appeals, and
motions represent statutorily provided
relief and important procedural tools
that serve the public interest and
provide value to those who are parties
to the proceedings by ensuring accurate
administrative proceedings. See Ayuda,
848 F.2d at 1301. As DHS is the party
opposite the alien in these proceedings,
EOIR’s hearings provide value to both
aliens seeking relief and the Federal
interests that DHS represents. Given that
EOIR’s cost assessment did not include
overhead costs or costs of non-salary
benefits (e.g., insurance), recovery of the
processing costs reported herein is
appropriate to serve the objectives of the

IOAA and the public interest. The
proposed fees would help the
Government recoup some of its costs
when possible and would also protect
the public policy interests involved.14
EOIR’s calculation of fees accordingly
factors in both the public interest in
ensuring that the immigration courts are
accessible to aliens seeking relief and
the public interest in ensuring that U.S.
taxpayers do not bear a disproportionate
burden in funding the immigration
system.15 Consistent with past practice
of this and other agencies,?¢ EOIR has
rounded the proposed fees to the nearest
five-dollar increment for all but the
motions to reopen and reconsider before
the immigration courts. For those two
motion types, the fee is a rounded
average of actual costs, as the actual
costs of $153 and $140 were close
enough to provide one standard fee to
prevent rejection of filings due to
confusion over the differing amounts.
This is especially important because the
fee amounts for these motions before the
BIA are exactly the same based on
actual costs.

Accordingly, EOIR proposes the
following fee changes:

1. Increase the fee for Form EOIR-26
from $110 to $975.
2. Increase the fee for Form EOIR-29
from $110 to $705.
3. Increase the fee for Form EOIR—40
from $100 to $305.
4. Increase the fee for Form EOIR-42A
from $100 to $305.
5. Increase the fee for Form EOIR-42B
from $100 to $360.
6. Increase the fee for Form EOIR-45
from $110 to $675.
7. Increase the fee for filing a motion
to reopen or reconsider from 110 before
both the OCIJ and the BIA to 145 if
either motion is filed before the OCIJ,
and 895 if either motion is filed before

the BIA.

The table below includes, for each
form, the current fee, the proposed fee,
and the fee collection difference
between the current and proposed fees
based on FY 2018 form receipts. We also
include a column that notes what
today’s fee is in 1986 dollars. It is more
meaningful to compare inflation-
adjusted figures because the fees have
not been adjusted for inflation since
they were initially set in 1986.

Current fee Fee
. . FY 2018 Current fee Proposed fee
Form/motion Current fee (clirg)lg'i? Proposed fee receipts assessments assessments ag;feesrzr;\ggt
EOIR-26 .....cccvvvruennne $110 $252.63 $975 $31,956 $3,515,160 $31,157,100 $27,641,940

14 While ability to pay is considered in justifying
taxes, it is generally of “very limited value when
assessing a fee which is supposedly related as
closely as reasonably possible to the cost of
servicing each individual recipient.” Nat’l Cable
Television Ass’'nv. FCC, 554 F.2d 1094, 1109 (D.C.

Cir. 1976). An agency may, however, take such into

consideration if it is in the public interest.

15In making that calculation, EOIR determined
that fees that DHS has proposed for Form I-589,
Application for Asylum and for Withholding of
Removal, will not be assessed if only withholding

of removal or relief under CAT are requested,
without a request for asylum relief.

16 EOIR’s and USCIS’s current fees are all
multiples of 5. See 8 CFR 103.7, 1103.7. DHS has
proposed a rule on fees that would likewise set fees
in multiples of 5. See 84 FR 62280.
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Current fee Fee
) . FY 2018 Current fee Proposed fee
Form/motion Current fee (érz)lr;ig? Proposed fee receipts assessments assessments a(sjﬁ;aesrzr;wggt
EOIR-29 ....ccocevvreeee 110 252.63 705 2,075 228,250 1,462,875 1,234,625
EOIR-40 ...... 100 229.66 305 158 15,800 48,190 32,390
EOIR—42A ... 100 229.66 305 3,426 342,600 1,044,930 702,330
EOIR-42B ......cccoovenee 100 229.66 360 30,421 3,042,100 10,951,560 7,909,460
MTR OCJ 7 ... 110 252.63 145 20,183 2,220,130 2,926,535 706,405
MTR BIA 18 110 252.63 895 7,662 842,820 6,857,490 6,014,670
EOIR—45 ....ccocvvvene 110 252.63 675 0 0 0 0
These proposed fee changes are 1. OCIJ Proposed Fees
reflected in the following charts:
. ) Fee Fee
Form/motion Title (current) (proposed)
EOIR—40 ...ociiiiiieieceeeeeee Application for Suspension of Deportation ...........cccceeeeereriieneneneneeeen $100 $305
EOIR—42A ... Application for Cancellation of Removal for Certain Permanent Resi- 100 305
dents.
EOIR—42B .....c.ooviieieieeieeeeee Application for Cancellation of Removal and Adjustment of Status for 100 360
Certain Nonpermanent Residents.
1Y (o) [eT TR (o T R T=To] o =T o I USROS UPRPN 110 145
MOTION 10 RECONSIAET ...t | ettt ettt et s e et e s s e e s b e e sate e sbe e e b e e ebeeeanees 110 145
2. BIA Proposed Fees
. ) Fee Fee
Form/motion Title (current) (proposed)
EOIR-26 ....ccecvevirieeeere e Notice of Appeal from a Decision of an Immigration Judge ..................... $110 $975
EOIR-29 ...oooiiiiieeeieeee e Notice of Appeal to the Board of Immigration Appeals from a Decision 110 705
of a DHS Officer.
EOIR—45 ..o Notice of Appeal from a Decision of an Adjudicating Official in a Practi- 110 675
tioner Disciplinary Case.
L foy (o] g I (o T R =To] o1 o I LTS TS OU T TSPOPPROP 110 895
MOtION 10 RECONSIAET ... | e s s s s a e s b e be e 110 895

These proposed changes would assign
a different fee for a motion to reopen or
a motion to reconsider that is filed with
the immigration court in the OCIJ than
for a motion to reopen or a motion to
reconsider that is filed with the BIA.
Due to differences in the processing
steps for these motions between the
OCIJ and the BIA, and different staff
costs across the components, these fee
differences more accurately reflect the
substantially higher processing costs of
a motion to reopen or a motion to
reconsider before the BIA while not
assigning an unduly high fee as a matter
of public policy on parties who wish to
file a motion to reopen or a motion to
reconsider with the immigration courts.

Consistent with current practice, the
OCTJ and the BIA would continue to
entertain requests for fee waivers and
have the discretionary authority to
waive a fee for an application or motion

17 These numbers include both motions to reopen
and motions to reconsider filed at the immigration
court level.

18 These numbers include both motions to reopen
and motions to reconsider filed at the Board level.

upon a showing that the filing party is
unable to pay. See 8 CFR 1003.8(a)(3),
1003.24(d), 1103.7(c).

The proposed rule also proposes
technical edits. First, it proposes
updates to EOIR’s cross-references
throughout 8 CFR chapter V to conform
with DHS’s proposed revisions to 8 CFR
103.7 and proposed addition of 8 CFR
part 106, both regarding fees. See 84 FR
62280. DOJ uses forms for applications
published by DHS in immigration
proceedings, and per DOJ regulations,
the fees for those forms are governed by
8 CFR 103.7. See 8 CFR 1103.7(b)(4)(ii).
DHS currently lists fees for all of its
applications in 8 CFR 103.7, including
DHS applications that EOIR may also
adjudicate—e.g., Forms 1-191, 1-485,
Supplement A to Form 1-485, I-601, I-
821, and [-881. DHS is proposing to
move most of those provisions to a new
8 CFR part 106 and specifically to a new
8 CFR 106.2. See 84 FR at 62359-63.
DOJ is not proposing any revisions to 8
CFR 1103.7(b)(4)(ii) in this rule that
would change its longstanding use of
DHS forms and fees. Rather, EOIR is
proposing to revise its regulations

regarding fees that currently cross-
reference 8 CFR 103.7—e.g., 8 CFR
1003.8, 1003.24, and 1103.7—to make
changes conforming to DHS’s proposed

rulemaking.

Second, the proposed rule provides
that, although DHS is proposing a 50 fee
for asylum applications, which are
submitted on DHS Form I-589, no fee
would apply where an applicant
submits a Form I-589 for the sole
purpose of seeking withholding of
removal under section 241(b)(3) of the
INA (8 U.S.C. 1231(b)(3)) or protection
from removal under the regulations
implementing U.S. obligations under
Article 3 of the Convention Against
Torture and Other Cruel, Inhuman or
Degrading Treatment or Punishment
(CAT)—or both—in a removal
proceeding. See 84 FR at 62360-61
(proposed 8 CFR 106.2(a)(20)). The fees
for applications published by DHS and
used in immigration proceedings are
governed by DHS regulations, and DOJ
is not proposing any revisions to 8 CFR
1103.7(b)(4)(ii) that would change its
longstanding use of DHS forms. See 8
CFR 1103.7(b)(4)(ii); 8 CFR 103.7;
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proposed 8 CFR 106.2. DHS does not
adjudicate applications for withholding
of removal under the INA or protection
under the CAT regulations, and DHS
has not proposed to charge a fee for
such applications. Rather, DHS
proposed to set a fee that applies to the
extent an applicant files a Form I-589
for the purpose of seeking asylum. See
84 FR at 6236061 (proposed 8 CFR
106.2(a)(20)). Thus, in proceedings
before an immigration judge, a 50 fee
would apply to a Form I-589 if the
applicant seeks asylum. The fee would
not apply if the applicant filed the Form
1-589 for the sole purpose of applying
for withholding of removal under the
INA or protection under the CAT.
Third, the proposed rule would
change 8 CFR 1103.7(d) to reflect the
proper regulation regarding requests
under the Freedom of Information Act.
The section, as currently drafted,
incorrectly refers to 28 CFR 16.11.
Finally, the proposed rule would
make technical corrections to fee-related
citations to EOIR’s own regulations.

IV. Regulatory Requirements
A. Regulatory Flexibility Act

The Department has reviewed this
proposed regulation in accordance with
the Regulatory Flexibility Act of 1980 (5
U.S.C. 601-612), as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, Public Law 104—
121, tit. I, 110 Stat. 847, and has
determined that this rule would not
have a significant economic impact on
a substantial number of small entities.
The rule would not regulate “small
entities” as that term is defined in 5
U.S.C. 601(6). Only individuals, rather
than entities, are responsible for paying
the fees affected by this proposed rule,
though they may pay the fee through a
representative.

B. Unfunded Mandates Reform Act of
1995

This rule will not result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995.

C. Congressional Review Act

This rule is not a major rule as
defined by the Congressional Review
Act. 5 U.S.C. 804(2). This rule would
not result in an annual effect on the
economy of $100 million or more; a
major increase in costs or prices for

consumers, individual industries,
government agencies, or geographic
regions; or significant adverse effects on
competition, employment, investment,
productivity, innovation, or on the
ability of United States-based
companies to compete with foreign-
based companies in domestic and
export markets.

D. Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. Executive Order 13771
directs agencies to reduce regulation
and control regulatory costs and, for all
qualifying regulations, to identify at
least two existing regulations for
elimination.

This rule has been drafted in
accordance with the principles of
Executive Order 12866, section 1(b), and
Executive Order 13563. The Department
considers the proposed rule to be a
“significant regulatory action” under
section 3(f)(3) of Executive Order 12866
because it materially alters user fees, but
it is not an economically significant
action because the annual effect on the
economy is less than $100 million
annually. Accordingly, the proposed
regulation has been submitted to OMB
for review. This proposed rule would
impose transfer payments between the
public and the Government and is not
expected to impose any new cost
burdens that will need to be offset under
Executive Order 13771. Thus, this
proposed rule is not expected to be
subject to the requirements of Executive
Order 13771.

In the spring of 2018, EOIR conducted
a comprehensive study using activity-
based costing to determine the cost to
EOIR for each type of application,
appeal, and motion for which EOIR
levies a fee under 8 CFR 1103.7(b).
EOIR’s methodology for conducting this
comprehensive study was as follows:

First, in the survey-data phase, EOIR
gathered survey data and consulted with
OCIJ and BIA experts to determine the
appropriate staff positions involved and
the average time required to process and
adjudicate each fee-based form or
motion. EOIR also researched data from

OPM and the GSA to determine the
average salary rates for the applicable
staff positions, including both Federal
employees and EOIR contractors.

Second, in the process-mapping
phase, EOIR developed step-by-step
process maps, with assigned times and
staff positions, for each fee-based form
or motion processed in the OCIJ and the
BIA. OCJJ and BIA experts validated any
assumptions made during the process-
mapping phase.

Third, in the activity-based-costing
phase, EOIR allocated the salary costs
from the GSA and OPM data to each
step in the process, based on the amount
of time the step takes, the average salary
of the responsible staff, and the
percentage of total cases in which the
step occurs. As discussed above, EOIR
did not include other costs, such as the
overhead costs for EOIR space that is
used for processing applications, fringe
benefits received by EOIR staff and
contractors, interpreter costs, Federal
Records Center costs, non-EOIR
government agency costs, or the costs
and time to process any non-fee-based
application that is submitted in
conjunction with a motion to reopen or
reconsider. See 8 CFR 1003.23(b)(3)
(“Any motion to reopen for the purpose
of acting on an application for relief
must be accompanied by the
appropriate application for relief and all
supporting documents.”). These costs
were not included in the analysis
because they represent costs that are
incurred regardless of processing fee-
based motions or forms or because they
are not applicable in every adjudication
of a fee-based motion or form, and DOJ
did not employ a methodology to assign
such costs equitably to various motion
or form types.

EOIR used this methodology to
calculate an estimated cost for
processing each form or motion for
which EOIR levies a fee. The results of
the activity-based-costing analysis are as
follows:

1. EOIR-40, Application for Suspension
of Deportation

Staff level Total cost, by

staff level
Immigration Judge ................ $277.51
Judicial Law Clerk ... 17.78
Legal Assistant ........ 12.08
Interpreter ......ccocvevviiiieennnnn. 0.00
Total oo 307.38

Total cost, by

Process category process
category
Administrative ...................... $12.08
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Total cost, by

Total cost, by

Staff level

Total cost, by

Process category process Process category process staff level
category category
Digital Image Processor ....... 7.75
IJ Prep Time 77.66 Administrative ..........cccceeee.e. $7.99
In-Court Time 149.58 IJ Prep Time .......... 38.95 Total coeeiiieeeeeeeee 704.81
Written Decisions .................. 68.06 Written Decisions 105.83
Tl oo 307.38 Total oo, 152.77 Total cost, by

2. EOIR-42A, Application for
Cancellation of Removal for Certain

Permanent Residents

Total cost, by

Staff level staff level
Immigration Judge ................ $277.51
Judicial Law Clerk ... 17.78
Legal Assistant .. 12.07
Interpreter ........ccccoeivencenen. 0.00

Total oo, 307.38

Total cost, by

Process category process
category
Administrative . $12.08
IJ Prep Time ... 77.66
In-Court Time 149.58
Written Decisions 68.06
Total veeeeeeeeeiieeeeeees 307.38

5. Motion To Reconsider (OCIJ)

Staff level

Total cost, by

staff level
Immigration Judge ................ $90.76
Judicial Law Clerk . 4117
Legal Assistant ...........ccceeee 7.99
Total oo 139.92

Total cost, by

Process category process
category
Administrative $7.99
IJ Prep Time 38.95
In-Court Time 0.00
Written Decisions .................. 93.97
Total e, 139.92

6. EOIR-26, Notice of Appeal From a
Decision of an Immigration Judge

Total cost, by

.. Staff level
3. EOIR-42B, Application for staff level
Car_lcellatlon of Removal and . Legal Assistant (GS-05/06/
Adjustment of Status for Certain 07) $5.42
Nonpermanent Residents Legal Assistant (GS—08/09) 66.64
o oo gy Admin Staif (GS-08/09) ... 198.23
Staff level otal cost, bY  Paralegal .......ccccovveeerererenenne. 83.12
staff level * Attorney ........oooveererrrrrnn 537.52
L Board Member ...................... 76.38
Imrr_ugranon Judge ..o $315.74 Digital Image Processor ....... 775
Judicial Law Clerk ................ 32.27
Legal Assistant 12.08 o] - | 975.05
Interpreter .......coocvveeiiieenines 0.00
L1 S 360.10 Total cost, by

Total cost, by

Process category process
category
Administrative ..........cccco...... $12.08
IJ Prep Time .....ccccoeivvneenen. 74.91
In-Court Time ........cccccuveeeeen. 149.58
Written Decisions .................. 123.52
Total coveeecieeeeeeeeeeee 360.10

4. Motion To Reopen (OCIJ)

Total cost, by

Staff level staff level
Immigration Judge ................ $103.61
Judicial Law Clerk ... 4117
Legal Assistant ..................... 7.99

Total e 152.77

Process category process
category
Initial Processing .................. $140.68
Case Screening/Preparation 116.44
Decision and Adjudication .... 647.22
Final Processing .........cccceeuue. 70.71
Total .o 975.05

7. EOIR-29, Notice of Appeal to the
Board of Immigration Appeals From a

Decision of a DHS Officer

Total cost, by

Staff level staff level
Legal Assistant (GS-05/06/

07) e $5.42
Legal Assistant (GS—08/09) 66.64
Admin Staff (GS-08/09) ....... 121.49
Paralegal .........cccccoeriiiiiennnnn. 83.12
AOMMEY ..ooovieeieeeeee e 344.01
Board Member ........ccccceeene 76.38

Process category process
category
Initial Processing .................. $63.94
Case Screening/Preparation 116.44
Decision and Adjudication .... 453.71
Final Processing ........c..c...... 70.71
Total cocveeieeiiieeeee 704.81

8. EOIR-45, Notice of Appeal From a
Decision of an Adjudicating Official in
a Practitioner Disciplinary Case

Staff level

Total cost, by
staff level

Legal Assistant (GS—08/09)
Admin Staff (LIE, LA, or SA;

GS-08/09)
Attorney
Board Member ...............
Digital Image Processor

$33.32

172.65
387.02
76.38
7.75

677.11

Total cost, by

Process category process
category
Initial Processing .......ccccee... $115.10
Decision and Adjudication .... 496.72
Final Processing ..........c........ 65.30
Total ..cooevieiiiiiie 677.11

9. Motion To Reopen/Reconsider (BIA)

Total cost, by

Staff level staff level
Legal Assistant (GS—05/06/

07) oo $5.42
Legal Assistant (GS—08/09) 66.64
Admin Staff (LIE, LA, or SA;

GS—08/09) ...ceeveveirrieieens 118.30
Paralegal .......ccccocveiiiiiennnes 83.12
ALOeY ..o 537.52
Board Member ............... 76.38
Digital Image Processor 7.75

Total o 895.12

Total cost, by

Process category process
category
Initial Processing .......ccccce... $60.75
Case Screening/Preparation 116.44
Decision and Adjudication .... 647.22
Final Processing ........ccccceeueee 70.71
Total oo 895.12

As discussed above, these estimated
costs calculated from the study
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demonstrate that EOIR’s processing
costs exceed the currently assessed fees
for every fee-based form or motion
processed by EOIR. Accordingly, the
proposed rule would raise fees for these
filings.

To determine the economic impact of
the proposed rule, EOIR then compared
current fee collection levels and the fee
collections that would have been
generated by the proposed fees, as
applied to filings from FY 2018.19 In FY
2018, EOIR received more than 95,000
applications, appeals, and motions for
which EOIR levies a fee. If fees had been
collected for each of those filings at the
current fee levels, EOIR would have
collected $6.7 million in revenue. If,
instead, the aforementioned FY 2018
filings had been charged the fees
proposed by this rule, fee revenue for
that fiscal year would have been
approximately $53.7 million. In sum,

the proposed rule would cause
applicants to pay approximately $47
million in fee revenue beyond that
which would be expected if the filing
fees were not changed. Comparing
current fee collection levels with fee
collections that would have been
generated by the proposed fees in
inflation-adjusted dollars 2° show that
the total revenue would have been
approximately $15.7 million, or a
difference of approximately $9 million.
EOIR, however, does not require a fee in
every circumstance when a party files
one of the affected forms or motions.
Instead, there are certain circumstances
when the normal filing fee does not
apply, and the proposed rule would not
impact immigration judges’ and the
BIA’s discretionary authority to waive a
fee upon a showing that the filing party
is unable to pay. See 8 CFR

1003.8(a)(2)—(3), 1003.24(b)(2), (d),
1103.7(c). Therefore, the actual fee
collection that results from this
proposed rule may in fact be lower than
stated above, which would result in a
lower cost to applicants than the
collection projections outlined in this
cost analysis.

Though the proposed fees may seem
high as compared to the current fees, the
agency has not increased its fees since
1986. Taken over the 33-year timespan
from 1986 to 2019, the proposed fee
increases would represent compound
annual growth rates ranging from 0.82
percent to 6.84 percent. As
demonstrated in the chart above, these
increases are marginal in terms of
inflation-adjusted dollars. While EOIR
recognizes that the new fees will be
more burdensome, fee waivers are still
possible for those who seek them.21

Compound
annual growth

Form/motion Current fee Proposed fee Percent rate since

increase 1086

(percent)
EOIR=A0 ..ttt et $100 $305 205 3.33
EOIR—42A ... 100 305 205 3.33
EOIR—42B ... 100 360 260 3.84
MTR OCU ... 110 145 32 0.82
EOIR-26 ..... 110 975 886 6.84
EOIR-29 ..... 110 705 641 5.79
EOIR—45 ..... 110 675 614 5.65
MTR BIA e e e e 110 895 814 6.56

E. Executive Order 13132: Federalism G. Paperwork Reduction Act List of Subjects

This rule will not have substantial
direct effects on the States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, it is determined that this
rule would not have sufficient
federalism implications to warrant the
preparation of a federalism summary
impact statement.

F. Executive Order 12988: Civil Justice
Reform

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

19 Data documenting the FY 2018 filings were
obtained from the EOIR Database (EOIRDB) on
August 7, 2019.

20 This calculation was made by applying the
consumer price index from 1986 (109.6) to the real
dollars calculation as compared to 2019 (252.9).
Bureau of Labor Statistics, Historical Consumer
Price Index for All Urban Consumers, https://
www.bls.gov/cpi/tables/supplemental-files/

This rule does not propose new
“collection[s] of information” as that
term is defined under the Paperwork
Reduction Act of 1995, Public Law 104-
13, 109 Stat. 163 (codified at 44 U.S.C.
3501-3521) (PRA), and its
implementing regulations, 5 CFR part
1320. There are no substantive changes
to the forms as a result of this
rulemaking; the only changes being
proposed are revisions to the fee
amounts for the existing forms for
which EOIR sets the fees. The
Department will be coordinating
separately regarding updates to the
existing forms under the PRA.

historical-cpi-u-201901.pdf (last accessed August 5,
2019).

21 Aliens can request fee waivers by filing Form
EOIR-26A with the BIA. The form requires the
alien’s signature and reporting of assets and
expenses, all of which the BIA will evaluate in its
discretion. If the fee waiver request does not
support the waiving of the fee, and a payment does
not accompany the filing, the filing will not be
deemed properly filed. 8 CFR 1003.8(a)(3). When

8 CFR Part 1003

Administrative practice and
procedure, Aliens, Immigration, Legal
Services, Organization and functions
(Government agencies).

8 CFR Part 1103

Administrative practice and
procedure, Aliens, Immigration.

8 CFR Part 1208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 1216

Administrative practice and
procedure, Aliens.

the case is before the immigration court, aliens may
file a fee waiver request via motion that
substantiates the filing party’s inability to pay the
fee. If such motion is not granted, the filing will not
be deemed properly filed. 8 CFR 1003.24(d). While
the immigration judge has discretion as to whether
to grant the motion, no such grant will occur if the
underlying application for relief is a DHS form and
DHS regulations prohibit such waiver. 8 CFR
1103.7(c).


https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-201901.pdf
https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-201901.pdf
https://www.bls.gov/cpi/tables/supplemental-files/historical-cpi-u-201901.pdf
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8 CFR Part 1235

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

8 CFR Part 1240

Administrative practice and
procedure, Aliens.

8 CFR Part 1244

Administrative practice and
procedure, Immigration.

8 CFR Part 1245

Aliens, Immigration, Reporting and
recordkeeping requirements.

Authority and Issuance

Accordingly, for the reasons set forth
in the preamble, the Attorney General is
proposing to amend title 8, chapter V of
the Code of Federal Regulations as
follows:

PART 1003—EXECUTIVE OFFICE FOR
IMMIGRATION REVIEW

m 1. The authority for part 1003
continues to read as follows:

Authority: 5 U.S.C. 301; 6 U.S.C. 521; 8
U.S.C. 1101, 1103, 1154, 1155, 1158, 1182,
1226, 1229, 1229a, 1229b, 1229c¢, 1231,
1254a, 1255, 1324d, 1330, 1361, 1362; 28
U.S.C. 509, 510, 1746; sec. 2 Reorg. Plan No.
2 0of 1950; 3 CFR, 1949-1953 Comp., p. 1002;
section 203 of Pub. L. 105-100, 111 Stat.
2196—-200; sections 1506 and 1510 of Pub. L.
106-386, 114 Stat. 1527-29, 1531-32; section
1505 of Pub. L. 106-554, 114 Stat. 2763A—
326 to —328.

§1003.8 [Amended]

m 2. Section 1003.8 is amended by
removing the citation “8 CFR 103.7(a)”
and adding, in its place, the citation
“§1103.7(b)” in paragraph (a)(4)(ii).

§1003.24 [Amended]

m 3. Section 1003.24 is amended by
removing the citation “8 CFR 103.7”
and adding, in its place, the words ““8
CFR 103.7 and 8 CFR part 106” in
paragraphs (a) and (c).

PART 1103—APPEALS, RECORDS,
AND FEES

m 4. The authority for part 1103
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1304, 1356;
31 U.S.C. 9701; 28 U.S.C. 509, 510.

m 5. Section 1103.7 is amended by:

m a. Removing the citation ““8 CFR
103.7(a)(1)”” and adding, in its place, the
citation “8 CFR 103.7(a)” in paragraph
(a)(3);

m b. Removing the citation “8 CFR
103.7(a)(2)” and adding, in its place, the
words “8 CFR 103.7(c) and 8 CFR
106.1” in paragraph (a)(3);

m c. Removing the citation “8 CFR
103.7” and adding, in its place, the
words “8 CFR 103.7 and 8 CFR part
106” in paragraph (b)(4)(ii); and

m d. Revising paragraphs (b)(1) and (2),
(b)(4)(d), and (d) to read as follows:

§1103.7 Fees.

* * * * *

(b) Amounts of Fees—(1) Appeals. For
filing an appeal to the Board of
Immigration Appeals, when a fee is
required pursuant to 8 CFR 1003.8, as
follows:

Form EOIR-26. For filing an appeal from
a decision of an immigration judge—$975.

Form EOIR-29. For filing an appeal from
a decision of an officer of the Department of
Homeland Security—$705.

Form EOIR-45. For filing an appeal from
a decision of an adjudicating official in a
practitioner disciplinary case—$675.

(2) Motions. For filing a motion to
reopen or a motion to reconsider, when
a fee is required pursuant to 8 CFR
1003.8 or 1003.24, as follows:

Motion to reopen or motion to reconsider
before the immigration court—$145.

Motion to reopen or motion to reconsider
before the Board of Immigration Appeals—
$895.

* * * * *

(4) Applications for Relief—(i) Forms
published by the Executive Office for
Immigration Review. Fees for
applications for relief shall be paid in
accordance with 8 CFR 1003.8(b) and
1003.24(c) as follows:

Form EOIR-40. Application for Suspension
of Deportation—$305.

Form EOIR-42A. Application for
Cancellation of Removal for Certain
Permanent Residents—$305.

Form EOIR-42B. Application for
Cancellation of Removal and Adjustment of
Status for Certain Nonpermanent Residents—
$360.

(ii) Forms published by the
Department of Homeland Security. The
fees for applications published by the
Department of Homeland Security and
used in immigration proceedings are
governed by 8 CFR 106.2. Consistent
with 8 CFR 106.2, no fee shall apply to
a Form [-589 filed with an immigration
judge for the sole purpose of seeking
withholding of removal under section
241(b)(3) of the Act or protection under
the Convention Against Torture

regulations.
* * * * *

(d) Requests for records under the
Freedom of Information Act. Fees for
production or disclosure of records
under 5 U.S.C. 552 may be waived or
reduced in accordance with 28 CFR
16.10.

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 6. The authority for part 1208
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1158, 1226,
1252, 1282; Title VII of Public Law 110-229.

§1208.7 [Amended]

m 7. Section 1208.7 is amended by
removing the citation “§ 103.7(c)” and
adding, in its place, the citation “8 CFR
106.3” in paragraph (c).

PART 1216—CONDITIONAL BASIS OF
LAWFUL PERMANENT RESIDENCE
STATUS

m 8. The authority for part 1216
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1154, 1184,
11864a, 1186b, and 8 CFR part 2.

§1216.4 [Amended]

m 9. Section 1216.4 is amended by
removing the citation “§ 103.7(b)”’ and
adding, in its place, the citation
“§106.2” in paragraph (a)(1).

§1216.5 [Amended]

m 10. Section 1216.5 is amended by
removing the citation “§ 103.7(b)”” and
adding, in its place, the citation
““§106.2” in paragraph (b).

§1216.6 [Amended]

m 11. Section 1216.6 is amended by
removing the citation ““§ 103.7(b)(1)”
and adding, in its place, the citation
““§106.2” in paragraph (a)(1).

PART 1235—INSPECTION OF
PERSONS APPLYING FOR ADMISSION

m 12. The authority for part 1235
continues to read as follows:

Authority: 8 U.S.C. 1101 and note, 1103,
1183, 1185 (pursuant to E.O. 13323, 69 FR
241, 3 CFR, 2003 COInp., p. 278), 1201, 1224,
1225, 1226, 1228, 1365a note, 1379, 1731-32;
Title VII of Public Law 110-229; 8 U.S.C.
1185 note (section 7209 of Pub. L. 108—458).

§1235.1 [Amended]

m 13. Section 1235.1 is amended by:

m a. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation ““§ 103.7(d)” in paragraphs
(e)(1)(iii) and (e)(2); and

m b. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation ““§ 103.7(d)” in paragraph
H).

PART 1240—PROCEEDINGS TO
DETERMINE REMOVABILITY OF
ALIENS IN THE UNITED STATES

m 14. The authority for part 1240
continues to read as follows:
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Authority: 8 U.S.C. 1103, 1158, 1182,
1186a, 1186b, 1225, 1226, 1227, 1228, 1229a,
1229b, 1229c, 1252 note, 1361, 1362; secs.
202 and 203, Pub. L. 105-100 (111 Stat. 2160,
2193); sec. 902, Pub. L. 105-277 (112 Stat.
2681).

§1240.11 [Amended]

m 15. Section 1240.11 is amended by:

m a. Removing the words “§ 103.7(b)(1)
of 8 CFR chapter I’ and adding, in their
place, the words ““§ 1103.7(b)(1) of this
chapter” in paragraph (f); and

m b. Removing the citation “8 CFR
103.7(b)(1)” and adding, in its place, the
words “§ 1103.7(b)(4) of this chapter” in
paragraph (f).

§1240.20 [Amended]

m 16. Section 1240.20 is amended by
removing the words “§103.7(b) of 8 CFR
chapter I’ and adding, in their place,
the words ““§ 1103.7(b) of this chapter”
in paragraph (a).

PART 1244—TEMPORARY
PROTECTED STATUS FOR
NATIONALS OF DESIGNATED STATES

m 17. The authority for part 1244
continues to read as follows:

Authority: 8 U.S.C. 1103, 1254, 1254a note,
8 CFR part 2.

§1244.6 [Amended]

m 18. Section 1244.6 is amended by
removing the words ““§ 103.7 of this
chapter”” and adding, in their place, the
citation “8 CFR 106.2"".

§1244.20 [Amended]

m 19. Section 1244.20 is amended by
removing the citation ““8 CFR 103.7(b)”
and adding, in its place, the citation “8
CFR 106.2” in paragraph (a).

PART 1245—ADJUSTMENT OF
STATUS TO THAT OF PERSON
ADMITTED FOR PERMANENT
RESIDENCE

m 20. The authority for part 1245
continues to read as follows:

Authority: 8 U.S.C. 1101, 1103, 1182, 1255;
section 202, Public Law 105-100, 111 Stat.
2160, 2193; section 902, Public Law 105-277,
112 Stat. 2681; Title VII of Public Law 110—
229.

§1245.7 [Amended]

m 21. Section 1245.7 is amended by
removing the words ““§ 103.7 of this
chapter”” and adding, in their place, the
words “8 CFR 103.7 and 8 CFR 103.17”
in paragraph (a).

§1245.10 [Amended]

m 22. Section 1245.10 is amended by
removing the words ““§ 103.7(b)(1) of
this chapter” and adding, in their place,
the citation “8 CFR 106.2” in paragraph
(c).

§1245.13 [Amended]

m 23. Section 1245.13 is amended by:

m a. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation “§106.2” in paragraph
(e)(1);

m b. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation “§103.7(a)(2)” in paragraph
(e)(2); and

m c. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation ““§ 106.2” in paragraphs (g),
()(1), and (K)(2).

§1245.15 [Amended]

W 24. Section 1245.15 is amended by:

m a. Removing the words “§ 103.7(b)(1)
of this chapter”” and adding, in their
place, the citation “8 CFR 106.2” in
paragraph (c)(2)(iv)(A);

m b. Removing the citation “§ 103.7(c)”
and adding, in its place, the citation
“§106.3” in paragraph (c)(2)(iv)(B);

m c. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation “§106.2” in paragraph
(h)(1);

m d. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation “§103.2(a)(2)” in paragraph
(h)(2); and

m e. Removing the citation
“§103.7(b)(1)” and adding, in its place,
the citation “§106.2” in paragraphs
(m)(1), and (t)(1).

§1245.20 [Amended]

m 25. Section 1245.20 is amended by
removing the citation ““§ 103.7(b)(1)”
and adding, in its place, the citation
“§106.2” in paragraphs (d)(1), (f), and
(g).

§1245.21 [Amended]

W 26. Section 1245.21 is amended by:

m a. Removing the words “§ 103.7(b)(1)
of this chapter” and adding, in their
place, the citation “8 CFR 106.2” in
paragraph (b)(2); and
m b. Removing the citation ““8 CFR
103.7(b)(1)” and adding, in its place, the
citation “8 CFR 106.2” in paragraphs (h)
and (i).

Dated: February 19, 2020.
William P. Barr,
Attorney General.
[FR Doc. 2020-03784 Filed 2—27-20; 8:45 am]
BILLING CODE 4410-30-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2020-0102; Product
Identifier 2019-NM-184—-AD]

RIN 2120-AA64

Airworthiness Directives; ATR—GIE
Avions de Transport Régional
Airplanes

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to
supersede Airworthiness Directive (AD)
2000-17-09, AD 2008-04-19 R1, and
AD 2015-26—09; and to terminate all
requirements of AD 2018-18-05, which
applies to ATR—GIE Avions de
Transport Régional Model ATR42-200,
—300, and —320 airplanes. AD 2018-18—
05 requires updating the maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
maintenance requirements and
airworthiness limitations and terminates
the relevant requirements of AD 2000-
17-09, AD 2008—04-19 R1, and AD
2015-26-09. Since AD 2018-18-05 was
issued, the FAA has determined that
new or more restrictive airworthiness
limitations are necessary. This proposed
AD would require revising the existing
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive airworthiness limitations, as
specified in a European Union Aviation
Safety Agency (EASA) AD, which will
be incorporated by reference. The FAA
is proposing this AD to address the
unsafe condition on these products.

DATES: The FAA must receive comments
on this proposed AD by April 13, 2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590.

e Hand Delivery: U.S. Department of
Transportation, Docket Operations, M—
30, West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590, between 9 a.m.
and 5 p.m., Monday through Friday,
except Federal holidays.
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For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the
FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0102.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2020-
0102; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Section,
Transport Standards Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206—-231-3220; email
shahram.daneshmandi@faa.gov.

SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2020-0102; Product
Identifier 2019-NM-184—AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments
received, without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact received about this NPRM.

Discussion

The FAA issued AD 2018-18-05,
Amendment 39-19384 (83 FR 44463,
August 31, 2018) (“AD 2018—18-05"),
which applies to ATR—GIE Avions de
Transport Régional Model ATR42-200,
—300, and —320 airplanes.

AD 2018-18-05 requires updating the
maintenance or inspection program, as
applicable, to incorporate new or more
restrictive maintenance requirements
and airworthiness limitations. The FAA
issued AD 2018-18-05 to address
reduced structural integrity of the
airplane.

AD 2018-18-05 specifies that
accomplishing the revision required by
paragraph (g) of that AD terminates all
requirements of AD 2000-17-09,
Amendment 39-11883 (65 FR 53897,
September 6, 2000); AD 2008-04-19 R1,
Amendment 39-16069 (74 FR 56713,
November 3, 2009) (“‘AD 2008—-04—19
R1”’); and AD 2015-26—-09, Amendment
39-18357 (81 FR 1483, January 13,
2016) (“AD 2015-26-09"); for ATR—
GIE Avions de Transport Régional
Model ATR42-200, —300, and —320
airplanes only.

AD 2008-04-19 R1 also applies to
ATR—GIE Avions de Transport
Régional Model ATR42-500 airplanes
and Model ATR72 airplanes. The
actions required by AD 2018-20-14,
Amendment 39-19448 (83 FR 52123,
October 16, 2018) (“AD 2018-20-14")
terminate all requirements of AD 2008—
14-19 R1 for Model ATR42-500
airplanes. The actions required by AD
2019-13-04, Amendment 39-19677 (84
FR 35028, July 22, 2019) terminate all
requirements of AD 2008-04—19 R1 for
Model ATR72 airplanes.

AD 2015-26-09 also applies to ATR—
GIE Avions de Transport Régional
Model ATR42-500 airplanes. The
actions required by AD 2018-20-14
terminate all requirements of AD 2015—
26—09 for Model ATR42-500 airplanes.

This AD therefore proposes to
supersede AD 2000-17-09, AD 2008—
04-19 R1, and AD 2015-26-09; and to
terminate all requirements of AD 2018—
18-05.

Actions Since AD 2018-18-05 Was
Issued

Since AD 2018-18-05 was issued, the
FAA has determined that new or more
restrictive airworthiness limitations are
necessary.

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0256, dated October 17, 2019
(“EASA AD 2019-0256"") (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘‘the

MCAI”), to correct an unsafe condition
for all ATR—GIE Avions de Transport
Régional Model ATR42-200, —300, and
—320 airplanes. EASA AD 2019-0256
supersedes EASA AD 2017-0221R1
(which corresponds to FAA AD 2018-
18-05).

This proposed AD was prompted by
a determination that new or more
restrictive airworthiness limitations are
necessary. The FAA is proposing this
AD to address reduced structural
integrity of the airplane. See the MCAI
for additional background information.

Relationship Between Proposed AD and
AD 2018-18-05

This NPRM does not propose to
supersede AD 2018-18-05. Rather, we
have determined that it is more
appropriate to address the changes in
the MCAI by proposing to require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations.
Accomplishment of the proposed
actions would then terminate all of the
requirements of AD 2018-18-05.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0256 describes new
and more restrictive airworthiness
limitations for airplane structure and
systems.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to a
bilateral agreement with the State of
Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the agency evaluated all
pertinent information and determined
an unsafe condition exists and is likely
to exist or develop on other products of
the same type design.

Proposed AD Requirements

This proposed AD would require
revising the existing maintenance or
inspection program, as applicable, to
incorporate new or more restrictive
airworthiness limitations, which are
specified in EASA AD 2019-0256
described previously, as incorporated by
reference. Any differences with EASA
AD 2019-0256 are identified as


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:shahram.daneshmandi@faa.gov
https://ad.easa.europa.eu
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu
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exceptions in the regulatory text of this
AD.

This proposed AD would require
revisions to certain operator
maintenance documents to include new
actions (e.g., inspections). Compliance
with these actions is required by 14 CFR
91.403(c). For airplanes that have been
previously modified, altered, or repaired
in the areas addressed by this proposed
AD, the operator may not be able to
accomplish the actions described in the
revisions. In this situation, to comply
with 14 CFR 91.403(c), the operator
must request approval for an alternative
method of compliance according to
paragraph (k)(1) of this proposed AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD
2019-0256 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2019-0256
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that
operators need comply only with that
section. For example, where the AD
requirement refers to “all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD.

Service information specified in
EASA AD 2019-0256 that is required for
compliance with EASA AD 2019-0256
will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2020-0102 after the FAA final
rule is published.

Airworthiness Limitation ADs Using
the New Process

The FAA’s new process, which uses
MCALI ADs as the primary source of
information for compliance with
corresponding FAA ADs, has been
limited to certain MCAI ADs (primarily
those with service bulletins as the
primary source of information for
accomplishing the actions required by

the FAA AD). However, the FAA is now
expanding the process to include MCAI
ADs that specify the incorporation of
airworthiness limitation documents.

The previous format of the
airworthiness limitation ADs included a
paragraph that specified that no
alternative actions (e.g., inspections),
intervals, or critical design
configuration control limitations
(CDCCLs) may be used unless the
actions, intervals, and CDCCLs are
approved as an alternative method of
compliance (AMOC) in accordance with
the procedures specified in the AMOCs
paragraph under “Other FAA
Provisions.” This new format includes a
“New Provisions for Alternative
Actions, Intervals, and CDCCLs”
paragraph that does not specifically
refer to AMOGs, but operators may still
request an AMOC to use an alternative
action, interval, or CDCCL.

Costs of Compliance

The FAA estimates that this proposed
AD affects 33 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

The FAA estimates the total cost per
operator for the retained actions from
AD 2018-18-05 to be $7,650 (90 work-
hours x $85 per work-hour).

The FAA has determined that revising
the maintenance or inspection program
takes an average of 90 work-hours per
operator, although the agency
recognizes that this number may vary
from operator to operator. In the past,
the agency has estimated that this action
takes 1 work-hour per airplane. Since
operators incorporate maintenance or
inspection program changes for their
affected fleet(s), the FAA has
determined that a per-operator estimate
is more accurate than a per-airplane
estimate.

The FAA estimates the total cost per
operator for the new proposed actions to
be $7,650 (90 work-hours x $85 per
work-hour).

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and

procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.
Regulatory Findings

The FAA has determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a ““significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]
m 2. The FAA amends § 39.13 by
removing Airworthiness Directive (AD)
2000-17-09, Amendment 39-11883 (65
FR 53897, September 6, 2000); AD
2008-04—-19 R1, Amendment 39-16069
(74 FR 56713, November 3, 2009); and
AD 2015-26—-09, Amendment 39-18357
(81 FR 1483, January 13, 2016); and
adding the following new AD:
ATR—GIE Avions de Transport Régional:
Docket No. FAA-2020-0102; Product
Identifier 2019-NM-184—AD.

(a) Comments Due Date

The FAA must receive comments by April
13, 2020.

(b) Affected ADs

(1) This AD replaces the ADs identified in
paragraphs (b)(1)(i) through (iii) of this AD.
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(i) AD 2000-17—09, Amendment 39-11883
(65 FR 53897, September 6, 2000).

(ii) AD 2008-04-19 R1, Amendment 39—
16069 (74 FR 56713, November 3, 2009).

(iii) AD 2015-26—09, Amendment 39—
18357 (81 FR 1483, January 13, 2016).

(2) This AD affects AD 2018-18-05,
Amendment 39-19384 (83 FR 44463, August
31, 2018) (““AD 2018-18-05"").

(c) Applicability
This AD applies to all ATR—GIE Avions
de Transport Régional Model ATR42-200,

—300, and —320 airplanes, certificated in any
category.

(d) Subject

Air Transport Association (ATA) of
America Code 05, Time Limits/Maintenance
Checks.

(e) Reason

This AD was prompted by a determination
that new or more restrictive airworthiness
limitations are necessary. The FAA is issuing
this AD to address reduced structural
integrity of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Maintenance or Inspection Program
Revision

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, European Union Aviation
Safety Agency (EASA) AD 2019-0256, dated
October 17, 2019 (“EASA AD 2019-0256").

(h) Exceptions to EASA AD 2019-0256

(1) The requirements specified in
paragraphs (1) and (3) of EASA AD 2019-
0256 do not apply to this AD.

(2) Where paragraph (2) of EASA AD 2019-
0256 refers to its effective date, this AD
requires using the effective date of this AD.

(3) Paragraph (4) of EASA AD 2019-0256
specifies revising ‘‘the approved AMP”’
within 12 months after its effective date, but
this AD requires revising the existing
maintenance or inspection program, as
applicable to incorporate the “limitations,
tasks and associated thresholds and
intervals” specified in paragraph (4) of EASA
AD 2019-0256 within 90 days after the
effective date of this AD.

(4) The initial compliance time for doing
the tasks specified in paragraph (4) of EASA
AD 2019-0256 is at the applicable
“associated thresholds” specified in
paragraph (4) of EASA AD 2019-0256, or
within 90 days after the effective date of this
AD, whichever occurs later.

(5) The provisions specified in paragraphs
(5) and (6) of EASA AD 2019-0256 do not
apply to this AD.

(6) The “Remarks” section of EASA AD
2019-0256 does not apply to this AD.

(i) Provisions for Alternative Actions,
Intervals, and Critical Design Configuration
Control Limitations (CDCCLSs)

After the maintenance or inspection
program has been revised as required by

paragraph (g) of this AD, no alternative
actions (e.g., inspections), intervals, and
CDCCLs are allowed except as specified in
the provisions of the ‘“Ref. Publications”
section of EASA AD 2019-0256.

(j) Terminating Action for AD 2018-18-05

Accomplishing the maintenance or
inspection program revision required by
paragraph (g) of this AD terminates the
requirements of AD 2018-18-05.

(k) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOC:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (1)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOGC, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or ATR—GIE Avions de Transport Régional’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(3) Required for Compliance (RC): For any
service information referenced in EASA AD
2019-0256 that contains RC procedures and
tests: Except as required by paragraph (k)(2)
of this AD, RC procedures and tests must be
done to comply with this AD; any procedures
or tests that are not identified as RC are
recommended. Those procedures and tests
that are not identified as RC may be deviated
from using accepted methods in accordance
with the operator’s maintenance or
inspection program without obtaining
approval of an AMOGC, provided the
procedures and tests identified as RC can be
done and the airplane can be put back in an
airworthy condition. Any substitutions or
changes to procedures or tests identified as
RC require approval of an AMOC.

(1) Related Information

(1) For information about EASA AD 2019—
0256, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206-231-3195.
This material may be found in the AD docket

on the internet at https://
www.regulations.gov by searching for and
locating Docket No. FAA—-2020-0102.

(2) For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3220; email
shahram.daneshmandi@faa.gov.

Issued on February 18, 2020.
Gaetano A. Sciortino,

Deputy Director for Strategic Initiatives,
Compliance & Airworthiness Division,
Aircraft Certification Service.

[FR Doc. 2020-03547 Filed 2—27-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2019-1099; Product
Identifier 2018-SW-026—AD]

RIN 2120-AA64

Airworthiness Directives; Airbus
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
Airbus Helicopters Model EC 155B and
EC155B1 helicopters. This proposed AD
would require modifying the wiring of
the attitude and heading reference
system (AHRS) connector. This
proposed AD is prompted by a report of
wiring of the AHRS contrary to
approved design specifications. The
actions of this proposed AD are
intended to address an unsafe condition
on these products.

DATES: The FAA must receive comments
on this proposed AD by April 28, 2020.

ADDRESSES: You may send comments by
any of the following methods:

e Federal eRulemaking Docket: Go to
https://www.regulations.gov. Follow the
online instructions for sending your
comments electronically.

e Fax:202-493-2251.

e Mail: Send comments to the U.S.
Department of Transportation, Docket
Operations, M—30, West Building
Ground Floor, Room W12-140, 1200
New Jersey Avenue SE, Washington, DC
20590-0001.

e Hand Delivery: Deliver to the
“Mail” address between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.


mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
mailto:9-ANM-116-AMOC-REQUESTS@faa.gov
https://www.regulations.gov
https://www.regulations.gov
mailto:shahram.daneshmandi@faa.gov
https://www.regulations.gov
https://ad.easa.europa.eu
https://ad.easa.europa.eu
mailto:ADs@easa.europa.eu
mailto:ADs@easa.europa.eu
http://www.easa.europa.eu

11880

Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Proposed Rules

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
1099; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this proposed
AD, the European Aviation Safety
Agency (EASA) AD, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

For service information identified in
this proposed rule, contact Airbus
Helicopters, 2701 N. Forum Drive,
Grand Prairie, TX 75052; telephone
972—-641-0000 or 800-232—-0323; fax
972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. You may review
the referenced service information at the
FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood
Pkwy, Room 6N-321, Fort Worth, TX
76177.

FOR FURTHER INFORMATION CONTACT:
George Schwab, Aviation Safety
Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA,
10101 Hillwood Pkwy., Fort Worth, TX
76177; telephone 817-222-5110; email
george.schwab@faa.gov.
SUPPLEMENTARY INFORMATION:

Comments Invited

The FAA invites you to participate in
this rulemaking by submitting written
comments, data, or views. The FAA also
invites comments relating to the
economic, environmental, energy, or
federalism impacts that might result
from adopting the proposals in this
document. The most helpful comments
reference a specific portion of the
proposal, explain the reason for any
recommended change, and include
supporting data. To ensure the docket
does not contain duplicate comments,
commenters should send only one copy
of written comments, or if comments are
filed electronically, commenters should
submit only one time.

The FAA will file in the docket all
comments received, as well as a report
summarizing each substantive public
contact with FAA personnel concerning
this proposed rulemaking. Before acting
on this proposal, the FAA will consider
all comments received on or before the
closing date for comments. The FAA
will consider comments filed after the
comment period has closed if it is
possible to do so without incurring
expense or delay. The FAA may change

this proposal in light of the comments
received.

Discussion

EASA, which is the Technical Agent
for the Member States of the European
Union, has issued EASA AD No. 2018-
0069, dated March 26, 2018 (EASA AD
2018-0069), to correct an unsafe
condition for Airbus Helicopters Model
EC 155 B and EC 155 B1 helicopters.
EASA advises that the AHRS1 and
AHRS2 on Model EC 155-series
helicopters use the same flight/ground
signal contrary to the approved design
specification, which requires the
AHRS1 and AHRS2 to use independent
signals to ensure redundancy. EASA
states that if AHRS1 and AHRS2 both
receive an incorrect “‘ground” status due
to a single failure while in flight, it will
generate an error in the computation of
the attitude and vertical speed and, as
a result, an incorrect display of these
indications to the flight crew. EASA
advises that this condition, if not
corrected, could lead to erroneous
attitude and vertical speed indications,
resulting in increased workload for the
flight crew and reduced control of the
helicopter during flight in instrument
meteorological conditions (IMC).

Accordingly, EASA AD 2018—-0069
requires modifying the connection of
connector 11 ALPHA, and based on the
helicopter configuration, also modifying
the wiring to connector 11 ALPHA.

FAA’s Determination

These helicopters have been approved
by EASA and are approved for operation
in the United States. Pursuant to the
FAA'’s bilateral agreement with the
European Union, EASA has notified the
FAA about the unsafe condition
described in its AD. The FAA is
proposing this AD after evaluating all
known relevant information and
determining that an unsafe condition is
likely to exist or develop on other
helicopters of the same type designs.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Airbus Helicopters
Alert Service Bulletin (ASB) No. EC155—
34A033, Revision 2, dated January 30,
2018. This service information specifies
re-allocating the electronic board output
connections by modifying the wiring of
connector 11 ALPHA for helicopters
with modification (MOD) 0722B51
installed and modifying the wiring to
connector 11 ALPHA for those
helicopters that also have a combined
voice and flight data recording system
(MOD 0731B89) installed.

The FAA also reviewed Airbus
Helicopters ASB No. EC155-34A037,

Revision 0, dated February 19, 2018.
This service information specifies
installing MOD 0722B51 by modifying
the wiring of connector 11 ALPHA to
separate the flight/ground information
so the left-hand landing gear flight
information is also used by the
automatic pilot system as well as but
separately from the right-hand landing
gear flight information. This service
information also specifies re-allocating
the electronic board output connections
by modifying the wiring of connector 11
ALPHA.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Other Related Service Information

The FAA also reviewed Airbus
Helicopters ASB No. EC155-34A033,
Revision 0, dated July 19, 2017, and
Airbus Helicopters ASB No. EC155—
34A033, Revision 1, dated October 9,
2017. Revisions 0 and 1 of this service
information contain the same
procedures for modifying the wiring as
Revision 2. However, Revision 1
clarifies the applicable helicopter
configurations and updates the post-
modification testing procedures, and
Revision 2 clarifies the post-
modification test procedures and
updates a figure.

Proposed AD Requirements

This proposed AD would require,
before further flight in IMC or within
660 hours time-in-service (TIS),
whichever occurs first, modifying the
wiring at connector 11 ALPHA based on
the helicopter configuration and in
accordance with specified portions of
the applicable ASB.

Differences Between This Proposed AD
and the EASA AD

The compliance time for the EASA
AD is within 7 or 12 months depending
on helicopter configuration. The
compliance time for this proposed AD
would be before further flight in IMC or
within 660 hours TIS, whichever occurs
first.

Costs of Compliance

The FAA estimates that this proposed
AD affects 17 helicopters of U.S.
Registry. The FAA estimates that
operators may incur the following costs
in order to comply with this proposed
AD. Labor costs are estimated at $85 per
work-hour.

Modifying the wiring would take
about 4 work-hours and parts would
cost about $20 for an estimated cost of
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$360 per helicopter and $6,120 for the
U.S. fleet.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed, I certify
this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

Airbus Helicopters: Docket No. FAA-2019-
1099; Product Identifier 2018-SW-026—
AD.

(a) Applicability
This AD applies to Airbus Helicopters

Model EC 155B and EC155B1 helicopters,
certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as
incorrect wiring of an attitude and heading
reference system (AHRS). This condition
could result in the display of misleading
attitude and vertical speed information, and
subsequent loss of control of the helicopter
in instrument meteorological conditions
(IMC).

(c) Comments Due Date

The FAA must receive comments by April
28, 2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Before further flight in IMC or within 660
hours time-in-service, whichever occurs first:

(1) For helicopters with wiring change
modification (MOD) 0722B51 installed,
modify the wiring of connector 11 ALPHA as
depicted in Figure 1 of Airbus Helicopters
Alert Service Bulletin (ASB) No. EC155—
34A033, Revision 2, dated January 30, 2018
(ASB EC155-34A033). If a combined voice
and flight data recording system (MOD
0731B89) is installed, also modify the wiring
to connector 11 ALPHA as depicted in Figure
2 of ASB EC155-34A033.

(2) For helicopters without wiring change
MOD 0722B51 installed, modify the wiring of
connector 11 ALPHA as depicted in Figure
1 and Figure 2 of Airbus Helicopters ASB No.
EC155-34A037, Revision 0, dated February
19, 2018.

(f) Special Flight Permits

A special flight permit may be issued for
operation under visual flight rules only.

(g) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOGs for this AD. Send your
proposal to: George Schwab, Aviation Safety
Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone 817-222-5110; email 9-ASW-FTW-
AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
that you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office before

operating any aircraft complying with this
AD through an AMOC.

(h) Additional Information

(1) Airbus Helicopters Alert Service
Bulletin (ASB) No. EC155-34A033, Revision
0, dated July 19, 2017, and Airbus
Helicopters ASB No. EC155-34A033,
Revision 1, dated October 9, 2017, which are
not incorporated by reference, contain
additional information about the subject of
this AD. For service information identified in
this AD, contact Airbus Helicopters, 2701 N.
Forum Drive, Grand Prairie, TX 75052;
telephone 972-641-0000 or 800-232-0323;
fax 972-641-3775; or at https://
www.airbus.com/helicopters/services/
technical-support.html. You may review the
referenced service information at the FAA,
Office of the Regional Counsel, Southwest
Region, 10101 Hillwood Pkwy, Room 6N—
321, Fort Worth, TX 76177.

(2) The subject of this AD is addressed in
European Aviation Safety Agency (EASA) AD
No. 2018-0069, dated March 26, 2018. You
may view the EASA AD on the internet at
https://www.regulations.gov in the AD
Docket.

(i) Subject

Joint Aircraft Service Component (JASC)
Code: 3420, Attitude and Direction Data
System.

Issued in Fort Worth, Texas, on February
14, 2020.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2020-04043 Filed 2—27-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION
Office of the Secretary

14 CFR Part 399
[Docket No. DOT-0ST-2019-0182]
RIN 2105-AE72

Defining Unfair or Deceptive Practices

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Notice of proposed rulemaking.

SUMMARY: The U.S. Department of
Transportation (Department or DOT) is
seeking comment in this Notice of
Proposed Rulemaking (NPRM) on a
proposal that would codify definitions
for the terms “unfair” and “deceptive”
in the Department’s regulations
implementing its aviation consumer
protection statute. While codifying these
definitions into the Department’s
regulations would be new, the proposed
definitions of “unfair”” and “deceptive”
reflect the Department’s longstanding
interpretation of the terms. This
proposal would also require the
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Department to articulate in future
enforcement orders the basis for
concluding that a practice is unfair or
deceptive where no existing regulation
governs the practice in question, state
the basis for its conclusion that a
practice is unfair or deceptive when it
issues discretionary aviation consumer
protection regulations, and apply formal
hearing procedures for discretionary
aviation consumer protection
rulemakings. In addition, this proposal
would codify the longstanding practice
of the Department’s Office of Aviation
Enforcement and Proceedings to offer
airlines and ticket agents the
opportunity to be heard and present
relevant evidence before any
determination is made on how to
resolve a matter involving a potential
unfair or deceptive practice. The
proposal is intended to provide
regulated entities and other stakeholders
with greater clarity and certainty about
the Department’s interpretation of unfair
or deceptive practice in the context of
aviation consumer protection
rulemaking and enforcement actions.

DATES: Comments should be filed by
April 28, 2020. Late-filed comments will
be considered to the extent practicable.

ADDRESSES: You may file comments
identified by docket number DOT-OST—
2019-0182 by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Ave. SE, between 9:00
a.m. and 5:00 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:(202) 493-2251.

Instructions: You must include the
agency name and docket number DOT-
0ST-2019-0182 or the Regulatory
Identification Number (RIN) for the
rulemaking at the beginning of your
comment. All comments received will
be posted without change to https://
www.regulations.gov, including any
personal information provided.

Privacy Act: Anyone can search the
electronic form of all comments
received in any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register

published on April 11, 2000 (65 FR
19477-78), or you may visit
www.dot.gov/privacy.

Docket. For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov, or to the street
address listed above. Follow the online
instructions for accessing the docket.
FOR FURTHER INFORMATION CONTACT:
Robert Gorman, Senior Trial Attorney,
or Kimberly Graber, Deputy Assistant
General Counsel, or Blane Workie,
Assistant General Counsel, Office of
Aviation Enforcement and Proceedings,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, Washington, DG
20590, 202—-366-9342, 202-366—7152
(fax); robert.gorman@dot.gov;
kimberly.graber@dot.gov; blane.workie@
dot.gov (email).

SUPPLEMENTARY INFORMATION:

I. Introduction

A. The Department’s Unfair and
Deceptive Practices Statute

The Department’s authority to
regulate unfair and deceptive practices
in air transportation or the sale of air
transportation is found at 49 U.S.C.
41712 (“Section 41712”’) in conjunction
with its rulemaking authority under 49
U.S.C. 40113, which states that the
Department may take action that it
considers necessary to carry out this
part, including prescribing regulations.
Section 41712 gives the Department the
authority to investigate and decide
whether an air carrier, foreign air
carrier, or ticket agent is engaged in an
unfair or deceptive practice in air
transportation or the sale of air
transportation. Under Section 41712,
after notice and an opportunity for a
hearing, the Department has the
authority to issue orders to stop an
unfair or deceptive practice. A different
statute, 49 U.S.C. 46301, gives the
Department the authority to issue civil
penalties for violations of Section 41712
or for any regulation issued under the
authority of Section 41712.

B. Request for Regulatory Reform

On February 24, 2017, President
Trump signed Executive Order 13777,
Enforcing the Regulatory Reform
Agenda, which requires each agency to
establish a Regulatory Reform Task
Force to evaluate existing regulations,
and make recommendations for their
repeal, replacement, or modification. As
part of this process, the Department is
directed to seek input and assistance
from entities significantly affected by its
regulations. On October 1, 2017, the
Department issued a Notice of
Regulatory Reform seeking written input

from the public on existing regulations
and other agency actions that are good
candidates for repeal, replacement, or
modification.? In response to the Notice,
Airlines for America (A4A), an airline
trade association, urged the Department
to adopt policies defining unfairness
and deception consistent with
principles articulated in Federal Trade
Commission (FTC) and Federal court
precedent interpreting those terms.2

A4A stated that the Department has
relied on the phrase ‘“‘unfair and
deceptive practice” to issue detailed
regulations and to take enforcement
action without sufficient evidence that
the practice at issue was actually unfair
or deceptive. With respect to
rulemaking, A4A stated that many of the
Department’s past consumer protection
rulemakings were not based on evidence
that the benefits of the rules outweighed
their cost. More specifically, they
recommended that DOT issue new
regulations only where objective
evidence shows that: (1) The regulation
is necessary to prevent deceptive
practices that are occurring or are
reasonably likely to occur; (2) the
practice is causing or would cause
significant consumer harm if it did
occur; and (3) market forces are unlikely
to provide a remedy to such consumer
harm.

With respect to enforcement, A4A
similarly claimed that the Department’s
Office of Aviation Enforcement and
Proceedings (Enforcement Office) has
aggressively pursued enforcement
action in cases involving minor
infractions, inadvertent errors, or
isolated incidents with little evidence of
a “‘practice” or of significant consumer
harm. A4A recommended that the
Department should align its policies on
unfairness and deception with the
policies of the FTC, use evidence for its
determinations, and not merely
speculate or assume that actual
consumer harm took place.

C. Clarification of Department
Interpretation of Statutory Terms in
Aviation Consumer Protection Rules
and Enforcement

The Department has considered the
issues raised by A4A. In addition, the
Department recently issued updated
procedural requirements for its
rulemaking and enforcement actions.
The Department’s recently issued
updated policies and procedures
governing the development and
issuance of regulations are set forth in

1See Notice of Regulatory Review, available at 82
FR 45750.

2See Comment of A4A, Docket DOT-OST-2017—
0069-2753, available at www.regulations.gov.
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Subpart B of 49 CFR part 5 on
Administrative Rulemaking, Guidance,
and Enforcement Procedures.? Rules
issued under the authority of Section
41712 must be consistent with the
Department’s recently updated
rulemaking procedures, including the
policy that rules should be
straightforward and clear, incorporate
best practices for economic analyses,
and provide for appropriate public
participation.

Further, enforcement actions taken
pursuant to Section 41712 should be
consistent with Subpart D of 49 CFR
part 5, which includes the Department’s
procedural requirements for
enforcement actions.* As stated in the
preamble to the Department’s final rule
codifying these procedures, all
Department enforcement actions should
satisfy principles of due process and
remain lawful, reasonable, and
consistent with Administration policy.5
Consistent with the Department’s
enforcement policies and procedures,
enforcement orders finding violations of
Section 41712 should explain the
specific factors considered and the basis
for concluding that a practice either
does or does not violate Section 41712.
Similarly, the standards for unfairness
and deception should be specified and
an explanation of how any prohibited or
required actions meet those standards
should be provided for clarity and to
ensure consistency with the statute.

II. Background

A. The FTC and the Department’s
Statutes Regulating Unfair and
Deceptive Practices

The Department’s unfair and
deceptive practices statute, Section
41712, is closely modeled after Section
5 of the FTC Act, 15 U.S.C. 45 (“‘Section
5”). As originally enacted in 1914,
Section 5 granted the FTC authority to
prohibit “unfair methods of
competition” but did not address unfair
or deceptive practices. Some early
Supreme Court cases held that Section
5’s prohibition on unfair methods of
competition required a showing of harm
to competitors and competition, but was
not focused on addressing harm to
consumers.® In response, Congress
amended Section 5 of the FTC Act in
1938 to proscribe “unfair or deceptive

3 See Subpart B, “Rulemaking Procedures,” 49
CFR part 5, which was recently updated in a final
rule published at 84 FR 71714 (December 27, 2019).

4 See Subpart D, “Enforcement Procedures,” 49
CFR part 5, which was recently updated in a final
rule published at 84 FR 71714 (December 27, 2019).

5See 84 FR 71715.

6 See, e.g., FTCv. Raladam Co., 283 U.S. 643, 649
(1931).

acts or practices” in order to better
protect consumers.”

Section 5 grants the FTC broad
enforcement authority to address unfair
or deceptive acts or practices across a
wide range of industries, but excludes
the common carrier activities of air
carriers and foreign air carriers from the
FTC’s jurisdiction. In 1938, the same
year that Congress amended the FTC
Act to proscribe unfair and deceptive
practices, Congress passed the Civil
Aeronautics Act. Section 411 of the
Civil Aeronautics Act granted to the
Civil Aeronautics Authority (CAA) the
exclusive power to prohibit unfair and

deceptive practices in air transportation.

Section 41712 was previously codified
as Section 411 but in 1994, as part of a
comprehensive non-substantive
reorganization of the Transportation
Code, Section 411 was re-codified as
Section 41712. Neither Section 5 of the
FTC Act, nor Section 41712 (formerly
Section 411), specifically defines
“unfair or deceptive practices.” In 1940,
the CAA’s authority was transferred to
the Civil Aeronautics Board (CAB). In
1952, Congress expanded the CAB’s
authority to include unfair or deceptive
practices in the sale of air
transportation, not just air
transportation itself.

The Federal Aviation Act of 1958
created the Federal Aviation
Administration (FAA). This statute
transferred safety authority to the FAA,
but the CAB’s authority over unfair or
deceptive practices remained intact. In
1978, the Airline Deregulation Act
(ADA) substantially deregulated the
U.S. airline industry by prohibiting
regulation of rates, routes, and services.
The ADA did not alter the CAB’s
authority to prohibit unfair or deceptive
practices, however.

Effective January 1, 1985, the CAB
was abolished, and the CAB’s authority
to regulate unfair and deceptive
practices was transferred to the
Department.

1. Jurisdiction of FTC and DOT

Section 41712 grants the Department
the authority to prohibit unfair or
deceptive practices, and jurisdiction
over air carriers and foreign air carriers
lies exclusively with the Department
because those entities were carved out
of FTC jurisdiction in Section 5.
However, the FTC’s general Section 5
authority to prohibit unfair and
deceptive practices applies to ticket
agents in the sale of air transportation.
As a result, the Department and the FTC

7 Wheeler-Lea Act, Public Law 75—447, 3, 52 Stat.
111, 114 (1938), amending FTC Act § 5, 52 Stat.
111, 114.

have concurrent authority over ticket
agents in the sale of air transportation.

2. FTC’s Definitions of Unfair and
Deceptive Practices

The FTC Act does not specifically
define ‘“unfair or deceptive acts or
practices,” but authorizes the FTC to
define such acts and practices through
enforcement and rulemaking. 15 U.S.C.
45; 15 U.S.C. 57a.

i. Unfairness

In December 1980, the FTC issued a
Policy Statement to Congress, which
articulated general principles drawn
from FTC decisions and rulemakings
that the Commission applies in
enforcing its mandate to address
unfairness under the FTC Act.2 These
principles were applied in FTC
enforcement cases and rulemaking and
approved by reviewing Federal courts.?
The FTC explained that unjustified
consumer injury is the primary focus of
the FTC Act. This concept contains
three basic elements. An act or practice
is unfair where it (1) causes or is likely
to cause substantial injury to
consumers; (2) cannot be reasonably
avoided by consumers; and (3) is not
outweighed by countervailing benefits
to consumers or to competition. The
FTC also considers public policy, as
established by statute, regulation, or
judicial decisions along with other
evidence in determining whether an act
or practice is unfair.

ii. Congress Codifies FTC’s Approach to
Unfairness

In 1994, Congress codified existing
case law defining the elements of
unfairness. Specifically, Congress
enacted 15 U.S.C. 45(n), which states
that the FTC shall have no enforcement
authority or rulemaking authority to
declare an act or practice unfair unless
it is likely to cause substantial injury to
consumers which is not reasonably
avoidable by consumers themselves and
not outweighed by countervailing
benefits to consumers or to competition.
Congress further provided in section
45(n) that the FTC could rely on public
policy, along with other evidence, for
making a determination of unfairness,

8 Letter from the FTC to Hon. Wendell Ford and
Hon. John Danforth, Committee on Commerce,
Science and Transportation, United States Senate,
Commission Statement of Policy on the Scope of
Consumer Unfairness Jurisdiction (December 17,
1980), Appended to International Harvester Co.,
104 F.T.C. 949, 1070, 1073 (1984).

9 See, e.g., International Harvester, 104 F.T.C. 949
(1984); Credit Practices Rule, Statement of Basis
and Purpose, 49 FR 7740 (1984) (“Credit Practices
Rule SBP”); Orkin Exterminating Co., Inc., 108
F.T.C. 263 (1986); aff’d, FTC v. Orkin, 849 F.2d
1354 (11th Cir. 1988).
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but public policy may not be the
primary basis of its decision.

iii. FTC’s Definition of Deception

In 1983, the FTC issued a Policy
Statement on Deception.?? Like the 1980
Policy Statement on Unfairness, the
1983 Policy Statement clarified the
general principles that the FTC applies
in enforcing its mandate to address
deception under the FTC Act. As
explained in the policy statement, an act
or practice is deceptive where: (1) A
representation, omission, or practice
misleads or is likely to mislead the
consumer; (2) a consumer’s
interpretation of the representation,
omission, or practice is considered
reasonable under the circumstances;
and (3) the misleading representation,
omission, or practice is material.
Practices that have been found
misleading or deceptive in specific
cases include false oral or written
representations, misleading price
claims, sales of hazardous or
systematically defective products or
services without adequate disclosures,
failure to disclose information regarding
pyramid sales, use of bait and switch
techniques, failure to perform promised
services, and failure to meet warranty
obligations.

Congress has not enacted the FTC’s
1983 Policy Statement on Deception
into law, unlike the FTC’s 1980 Policy
Statement on Unfairness, but the Policy
Statement was adopted by the FTC in
formal adjudication, see In the Matter of
Cliffdale Assocs., Inc., 103 F.T.C. 110,
174 (1984), and has been regularly cited
by Federal courts.1?

3. Rulemaking Authority of FTC and
DOT

The FTC enforces a broad range of
consumer protection laws affecting most
of the country’s commercial entities,
with some exceptions such as airlines.
The FTC Act prescribes several specific
statutory requirements for issuing rules
prohibiting an act or practice as unfair
or deceptive. As described above, to
issue a rule defining an act or practice
as unfair, FTC must first determine that
the act or practice is likely to cause
substantial injury to consumers which is
not reasonably avoidable by consumers
themselves and not outweighed by
countervailing benefits to consumers or
to competition.?2 The FTC may consider

10FTC Policy Statement on Deception (Oct. 14,
1983), 103 F.T.C. 174, 175 (1984) (appended to
Cliffdale Assocs., Inc., 103 F.T.C. 110 (1984)).

11 See, e.g., FTC v. Pantron I Corp., 33 F.3d 1088
(9th Cir. 1994), cert. denied, 514 U.S. 1083 (1995);
Novartis Corp. v. FTC, 223 F.3d 783, 786 (D.C. Cir.
2000).

1215 U.S.C. 45(n).

public policy as evidence to be
considered with all other evidence, but
public policy considerations may not
serve as a primary basis for its
determination. Moreover, Section 18 of
the FTC Act, 15 U.S.C. 57a, specifies
particular procedures for the
promulgation of FTC rules that define
with specificity acts or practices which
are unfair or deceptive.13 Before issuing
binding regulations defining specific
acts or practices to be unfair or
deceptive, the FTC must provide an
opportunity for an informal hearing, and
provide in the rule’s statement of basis
and purpose: (1) A statement as to the
prevalence of the acts or practices
treated by the rule; (2) a statement as to
the manner and context in which such
acts or practices are unfair or deceptive;
and (3) a statement as to the economic
effects of the rule, taking into account
the effect on small business and
consumers.14

There are no comparable statutory
requirements for rulemaking by the
Department finding a practice to be
unfair or deceptive. Under 49 U.S.C.
40113, Congress granted the Secretary of
Transportation the authority to take
action that he or she considers
necessary to carry out his or her
statutory duties, including prescribing
regulations and issuing orders. Like
other Federal agencies, the Department
is subject to the general provisions of
the Administrative Procedure Act when
issuing regulations. The Department is
also subject to the rulemaking
procedures found in Subpart B of 49
CFR part 5.

III. Proposal for New Procedural
Requirements

This rulemaking would codify the
Department’s definitions of “unfair”
and “‘deceptive” when engaging in
aviation consumer protection
rulemaking or enforcement action under
the authority of Section 41712. This
rulemaking would also require the
Department to follow certain procedures
when engaging in aviation consumer
protection rulemaking and enforcement.
For example, this rulemaking would
require the Department to provide an
explanation of how specific conduct
meets the standard for an “unfair” or
“‘deceptive” practice when engaging in
an aviation consumer protection

13 Section 18 rulemaking procedures apply to FTC
rules to define “unfair or deceptive acts or
practices” prohibited under Section 5 of the FTC
Act unless Congress grants the agency authority to
issue rules under the Administrative Procedure Act
in a specific context. See, e.g., Children’s Online
Privacy Protection Act, 15 U.S.C. 6501-6508;
Fairness to Contact Lens Consumers Act, 15 U.S.C.
7601-7610.

1415 U.S.C. 57a.

rulemaking or enforcement action, as
further described below.

A. Defining Unfairness and Deception in
Rulemaking and Enforcement
Proceedings

When the Department issued its
existing aviation consumer protection
rules, the Department followed the
Administrative Procedure Act and
related statutory and administrative
requirements to ensure that these rules
are authorized by law and justified on
a benefit-cost basis. However, more can
be done to better inform the public and
regulated entities how the Department
determines what constitutes an unfair
and deceptive practice when issuing
discretionary aviation consumer
protection rulemakings under the
authority of Section 41712 and when
issuing enforcement orders based on
Section 41712 where there has not been
a regulation that already specifies
required or prohibited conduct.

This proposed rule would define the
terms “unfair” and “deceptive” for
aviation consumer protection
enforcement or rulemaking actions
brought pursuant to Section 41712.
First, it would define a practice as
“unfair” if it causes or is likely to cause
substantial injury, which is not
reasonably avoidable, and the harm is
not outweighed by benefits to
consumers or competition. Second, the
proposed rule would define a practice
as “deceptive” if it is likely to mislead
a consumer acting reasonably under the
circumstances with respect to a material
issue. Under the proposal, an issue is
“material” if it is likely to have affected
the consumer’s conduct or decision
with respect to a product or service.
These definitions mirror the definitions
used by the FTC.

The Department has used its general
authority to prohibit unfair or deceptive
practices of air carriers, foreign air
carriers, and ticket agents to conduct
oversight in the area of airline privacy 15
and frequent flyer programs.16 Also, in
the FAA Reauthorization Act of 2018,
Congress specified that the
Department’s authority to prohibit
unfair or deceptive practices covers air
ambulance providers and authorized the
Department to investigate air ambulance

15 The Department considers the mishandling of
private consumer information by airlines or ticket
agents to be an unfair or deceptive practice. See
https://www.transportation.gov/individuals/
aviation-consumer-protection/privacy.

16 Section 408 of the FAA Modernization and
Reform Act of 2012 authorized the Department to
investigate complaints relating to frequent flyer
programs. Public Law 112-95; 126 Stat. 87 (2012).
See also https://www.transportation.gov/
individuals/aviation-consumer-protection/frequent-
flyer-programs.
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complaints.1” Because the Department
has not issued specific regulations with
respect to complex and specialized
issues, including privacy, frequent flyer
programs, and air ambulances, it relies
on the general provisions of section
41712. Are the general definitions of
unfairness and deception proposed in
this NPRM sufficient to provide the
regulated entities, consumers and other
stakeholders sufficient notice of what
constitutes an unfair or deceptive
practice in these or other specialized
subject areas?

The proposal makes clear that proof of
intent is not necessary to establish
unfairness or deception. In other words,
the Department is not required to find
that an air carrier or ticket agent acted
with the intent to cause harm before
finding a practice to be unfair to a
consumer. Likewise, it is not necessary
for the Department to find that an air
carrier, foreign air carrier, or ticket agent
acted with the intent to deceive before
finding such a practice is deceptive.
These principles are reflected in Federal
case law applying Section 5 of the FTC
Act. In addition, under the FTC Act,
disseminating false advertisements, or
causing false advertisements to be
disseminated, is an unfair or deceptive
act or practice. 15 U.S.C. 52. The FTC
Act, and its definition of “false
advertisement,” make no reference to
intent to deceive.

Section 5 of the FTC Act prohibits
unfair “acts or practices” in or affecting
commerce, while Section 41712 grants
the Department authority over unfair or
deceptive practices in air transportation
or the sale of air transportation. The
FTC Act and FTC regulations do not
define “practice.” It is possible that a
definition is not necessary in the FTC
context because the FTC’s authority
applies to specific acts, even if they do
not rise to the level of a practice. At
present, the Department does not
believe that it is necessary to define
“practice.” The Department’s rules with
respect to unfairness or deception in air
transportation or the sale of air
transportation are always directed to
practices of air carriers, foreign air
carriers, and ticket agents, rather than to
individual acts. In the aviation
consumer protection enforcement
context, when analyzing complaints, the
Department regularly seeks to determine
the extent to which one or more unfair
or deceptive acts actually reflects a
broader “practice” (for example, by
investigating to determine whether
multiple consumers have been harmed
at different times by the same repetitive

17 Public Law 115-254, 132 Stat. 3186, section
419 (2018).

conduct, or by finding that a single act
reflects company policy and therefore
concluding that the policy is likely to
have affected more consumers than just
the individual complainant). In general,
the Department is of the view that proof
of a practice in the aviation consumer
protection context requires more than a
single isolated incident. On the other
hand, even a single incident may be
indicative of a practice if it reflects
company policy, training, or lack of
training. The Department solicits
comment on the question of whether a
definition of “practice” is necessary,
and if so, what the proposed definition
should be.

This proposed rule would add a new
section 399.75 to 14 CFR 399 Subpart F
(Policies Relating to Rulemaking
Proceedings). The proposed rule would
state that when the Department issues a
new discretionary aviation consumer
protection rulemaking declaring that a
specific practice in air transportation or
the sale of air transportation is unfair or
deceptive within the meaning of Section
41712, the Department shall employ the
definitions of “unfair” and ““deceptive”
that are set forth in new Section 399.79.
These definitions are consistent with
the Department’s past practice and are
based on FTC case precedent and
policy.

B. Establishing Procedures for Aviation
Consumer Protection Rulemaking
Proceedings

1. Formal Hearing Procedures

In this NPRM, the Department
proposes to apply formal hearing
procedures for discretionary aviation
consumer protection rulemakings issued
under the authority of Section 41712
that are not defined as high-impact or
economically significant within the
meaning of the Department’s regulatory
procedures found in 49 CFR 5.17(a).
Any such high-impact or economically
significant rulemakings are subject to
the special procedures outlined in 49
CFR 5.17.

The Department proposes to adopt
formal hearing procedures for
discretionary aviation consumer
protection rulemakings similar to the
formal hearing procedures that apply to
high-impact and economically
significant rulemakings. These
procedures would allow interested
parties to request a formal hearing
before the Department issues a final
aviation consumer protection rule.
These formal hearing procedures would
not apply to rulemakings specifically
mandated by Congress. Rather, they
would apply to discretionary aviation
consumer protection rulemakings,

where the Department proposes to
declare specific practices to be unfair or
deceptive. The addition of formal
hearing procedures is also consistent
with Section 41712(a), which requires
notice and an opportunity for a hearing
before a finding that an air carrier,
foreign air carrier, or ticket agent is
engaged in an unfair or deceptive
practice or unfair method of
competition.

The purpose of the formal hearing
would be to address disputed issues of
fact through the presentation of
testimony and written submissions in
front of a neutral administrative hearing
officer. The Department is proposing to
allow interested parties to request a
formal hearing if one or more scientific,
technical, economic or other factual
issues are in dispute. Interested parties
would be permitted to make such a
request to the Department’s General
Counsel after the notice of proposed
rulemaking is filed, but before the end
of the comment period. In general, the
purpose of the formal hearing is to
ensure that rules are based on facts and
not unfounded assumptions. The formal
hearing would provide an opportunity
to explore complex or disputed factual
issues before proceeding beyond the
proposed rule stage. The Department
would use the developed factual record
of the formal hearing to determine
whether the rulemaking should proceed
as originally proposed, be modified, or
be terminated entirely.

Under this proposal, for a formal
hearing to be granted, the interested
party would be required to make a
plausible initial showing that the
rulemaking concerns one or more
specific scientific, technical, economic,
or other factual issues that are in
dispute, that the ordinary notice and
comment process is insufficient to
provide an adequately informed
judgment on the issue, and that
resolution of the issue would have a
material effect on the costs and benefits
of the rule. Under the delegation of
authority to the General Counsel to
conduct rulemakings on these matters
found in 49 CFR 1.27(n), the General
Counsel would be authorized to deny a
hearing, even if the interested party
makes the plausible initial showing
described above, so long as the General
Counsel determines that the requested
hearing would not in fact advance the
consideration of the proposed rule, or
that the hearing would unreasonably
delay completion of the rulemaking.
The General Counsel would explain in
writing the basis of that decision.

Under this proposal, if the
Department grants the request for a
hearing, the Department would publish
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a notice, specifying the proposed rule at
issue and the specific factual issues to
be considered in the hearing. The
Department proposes that the rules for
conducting the formal hearing itself
would be adopted from relevant
sections of the Administrative
Procedure Act relating to hearings, or
similar rules adopted by the Secretary.

Also, the NPRM specifies that after
the formal hearing and after the record
is closed, the presiding hearing officer
would render a report containing
findings and conclusions addressing the
disputed issues of fact identified in the
hearing notice. Interested participants in
the formal hearing would have the
opportunity to file statements of
agreement or objection in response to
the hearing officer’s report. The
Department would then consider the
record of the formal hearing and
determine whether to terminate the
rulemaking, proceed with it as
proposed, or modify the proposed rule.
If the Department decides either to
proceed with the rule as originally
proposed, or to terminate the
rulemaking, the Department would
explain those decisions in writing. If the
Department decides to modify the
proposed rule in light of the formal
hearing, then the Department would
issue a new or supplemental NPRM, and
explain its decision in the preamble to
that modified proposal. Finally, this
NPRM clarifies that the formal hearing
procedures shall not impede or interfere
with the interagency rulemaking review
process of the Office of Information and
Regulatory Affairs. The Department
solicits input on whether the public and
regulated entities find the Department’s
utilization of this type of process for the
promulgation of unfair and deceptive
regulations to be helpful and, if so, how.
Further, if this process would not be
helpful, the Department solicits
comment on what elements of these
proposed procedures should be
modified, and why.

2. Explaining Findings of Unfairness
and Deception

This proposal states that when the
Department issues a discretionary
aviation consumer protection
rulemaking declaring a practice to be
unfair or deceptive, it shall explain the
basis for its conclusion that the practice
is unfair or deceptive. The intent is to
ensure that when issuing new aviation
consumer protection regulations under
the authority of Section 41712, the
Department provides greater
transparency to the public and to
regulated entities about the reasons
supporting the Department’s finding
that a practice is unfair or deceptive. For

example, if the Department proposes a
final rule determining that a particular
practice is unfair, the Department would
be required to explain how the practice
is likely to cause substantial injury,
which is not reasonably avoidable, and
that the harm is not outweighed by
benefits to consumers or to competition.
The Department’s explanation would
provide its basis for reaching that
conclusion. Similarly, when proposing a
rulemaking finding a particular practice
deceptive, the Department would follow
the same practice of outlining the
factors of deception and the basis for its
conclusion.

The Department solicits comment on
the support needed for rulemakings
finding a practice unfair or deceptive.
The proposed rule does not specifically
indicate the type or extent of evidence
that would be necessary to support a
finding of unfairness or deception. In
many instances, the Department
identifies issues that may be
problematic and addresses them in an
aviation consumer protection
rulemaking as an unfair or deceptive
practice based on information in the
Department’s consumer complaint
database. In other instances, aviation
consumer protection rulemaking is
instituted in response to
recommendations from entities such as
consumer advocates or advisory
committees. The Department envisions
that the formal hearing procedures
described above will provide another
means of gathering information, data,
and evidence that may be helpful in
making these determinations. What type
of evidence should be necessary to
demonstrate that a practice is unfair or
deceptive to support the Department
issuing a rule prohibiting that practice?
How should the Department gather that
information? During the rulemaking
process, consumers may comment that a
practice is harmful while regulated
entities may disagree. In those
instances, how should the Department
determine whether a practice is
harmful?

C. Establishing Procedures for Aviation
Consumer Protection Enforcement
Proceedings

1. Providing Opportunity To Present
Evidence

The Department is proposing to
codify a longstanding practice of the
Department with regard to aviation
consumer protection enforcement
proceedings. Specifically, proposed
paragraph 399.79(e) states that, before
issuing an order finding that an air
carrier, foreign air carrier, or ticket agent
violated any regulation issued under the

authority of Section 41712, or Section
41712 itself, the Department shall afford
the party the opportunity to present
evidence in support of its position. For
example, under current practice, the
party is permitted to present evidence
tending to establish that: (1) The
regulation at issue was not violated; (2)
the violation took place, but mitigating
circumstances apply; (3) the conduct at
issue was not unfair or deceptive (in
cases where a consumer protection
regulation does not already apply to the
conduct at issue); and (4) consumer
harm was limited, or that the party has
taken steps to mitigate past or future
consumer harm (for example, by issuing
compensation and/or refunds to affected
passengers, or by implementing
innovative practices and procedures to
ensure that the violations will not
recur). This list is intended to provide
examples, but not to be complete or
exhaustive. The Enforcement Office
considers all information provided
when determining whether a violation
of aviation consumer rights took place
and, if a violation took place, the
appropriate civil penalty to seek for the
violations at issue. The Department has
incorporated the opportunity to present
relevant evidence and mitigating
circumstances into its proposal.
Paragraph 399.79(e) applies to
informal nonpublic investigations of
potential violations of aviation
consumer rights, which represent the
overwhelming majority of the
Enforcement Office’s enforcement
efforts.1® These investigations typically
conclude with the Enforcement Office
issuing a consent order, a warning letter,
or other appropriate disposition that
does not involve the filing of a
complaint with an Administrative Law
Judge (ALJ). The Department is aware
that paragraph 399.79(e) does not
propose a formal “hearing” for the
regulated entity to present evidence.
The Department is also aware that
Section 41712(a) requires the
Department to provide air carriers,
foreign air carriers, and ticket agents
with the opportunity for a “hearing”
before declaring that a practice is unfair
or deceptive. The Department is of the
view that a hearing is not required in
the course of informal nonpublic
investigations, because full hearings are
already available at a later stage.

1814 CFR part 305 sets forth additional rules of
practice in informal nonpublic investigations. Part
305 does not explicitly state that regulated entities
have the opportunity to present mitigating
evidence, but the opportunity to present such
evidence traditionally has been available to
regulated entities during investigations by the
Enforcement Office and prior to any determination
to take enforcement action.
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Specifically, where the Department and
the regulated entity cannot agree on a
disposition of a dispute regarding a
potential aviation consumer rights
violation, the Enforcement Office has
the option of filing a formal complaint
with an ALJ.19 These procedures are set
forth in 14 CFR part 302, subpart D (14
CFR 302.407-302.420), and they include
the opportunity for a hearing before an
ALJ. See 14 CFR 302.415. The
Department seeks comment on all
aspects of this proposal.

2. Explaining Findings of Unfairness
and Deception

i. Current Practice for Enforcement of
Regulations Issued Under Section 41712

Many of the Department’s aviation
consumer protection regulations that are
issued under the authority of Section
41712 state that a violation of the rule
amounts to an unfair and deceptive
practice. For example, the tarmac delay
rule states that covered carriers must
adopt and adhere to contingency plans
providing various assurances to
consumers in the event of a lengthy
tarmac delay.2° The rule explicitly states
that failure to comply with the required
assurances is considered an unfair and
deceptive practice within the meaning
of Section 41712.21 Similarly, the
Department has issued regulations
explicitly declaring that it is an unfair
or deceptive practice within the
meaning of Section 41712 to engage in
certain types of post-purchase price
increases.22 Other regulations issued
under the authority of Section 41712
(e.g., the oversales/denied boarding
compensation rule and the requirement
that carriers issue and comply with a
Customer Service Plan) do not
specifically declare that a violation of
the regulation also constitutes a
violation of Section 41712.23

In instances where an enforcement
action is based on regulations issued
under the authority of Section 41712,
the Department’s enforcement orders set
forth the relevant regulation or
regulations, describe the facts of the
case, including the problematic
conduct, and identify the manner in
which the regulation has been violated.
In such orders, there is typically a
statement that a violation of the
regulation is also considered an unfair
and deceptive practice in violation of
Section 41712. In such cases, the orders

19 Since 2014, the Enforcement Office has filed
one formal complaint with an AL]J. See Docket
DOT-0ST-2014-0229.

2014 CFR 259.4(a).

2114 CFR 259.4(f).

2214 CFR 399.88(a).

2314 CFR part 250; 14 CFR 259.5.

have not explained in detail how the
practice is unfair and deceptive, because
the underlying regulation was issued
under the authority of Section 41712.

ii. Current Practice for Enforcement of
“Standalone’ Violations of Section
41712

The Department also has the authority
to investigate and enforce where an air
carrier, foreign air carrier, or ticket agent
may be engaging in conduct that does
not violate a specific consumer
protection regulation, but which may
nevertheless be unfair or deceptive to
consumers. These are potential
“standalone” violations of Section
41712 and such cases are infrequent.
When deciding whether to take
enforcement action in these matters, the
Department has relied on the FTC’s
approach to both unfairness and
deception. Departmental orders issued
in cases where the Department declined
to take action have explicitly recited
FTC precedent in the course of
explaining why the acts were not unfair
or deceptive. For example, in a case
against a large airline, DOT Order 2016—
12-11 (2016), a passenger filed a formal
complaint alleging that the airline
improperly penalized him 60,000
frequent flyer miles when it wrongly
accused him of manipulating the
airline’s website to gain favorable
seating upgrades. The passenger was
flagged by the airline’s security
department for engaging in suspicious
activity on its website. While no
regulation covered the airline’s
behavior, the Department applied the
standard articulated in the FTC’s Policy
Statement on Unfairness and relevant
precedent and found that the harm of
losing miles, while substantial, could
have been reasonably avoided by not
logging into the airline’s website in
suspicious and unusual ways.24 The
Department also found that it was not
deceptive for the airline to fail to warn
the passenger that he was subject to a
penalty before imposing that penalty.
Applying the standard articulated in the
FTC’s Policy Statement on Deception
and relevant precedent, the Department
reasoned that the passenger was not
acting as a reasonable consumer would.
The Department dismissed the formal

24 The airline presented evidence that in the 96
hours prior to the flight, the passenger created 28
bookings using fictitious names, while omitting the
passenger’s frequent flyer number. This laborious
process created temporary passenger name records
that took upgraded seats out of inventory. While the
passenger contended that he simply wanted to view
the available seating to see if upgraded seats were
available, the airline presented evidence that its
website had a simple method to view available
seating that did not take seating out of inventory;
he could have also simply called the airline.

complaint. Similarly, in another case,
DOT Order 2018-2-18 (2018), a
passenger missed the check-in deadline
for a multi-city itinerary and was
informed his reservations for the
remaining flights would be cancelled if
he did not change his reservation and
pay the applicable fees. After outlining
the relevant facts, the Department
applied the standard for unfairness and
found that the alleged practices were
not unfair. In addition, using the FTC
standard for deception, and noting that
the consumer was not actually deceived,
the Department also found that the
airline’s practice at issue was not
deceptive and the complaint was
dismissed.

The Department has also issued
orders finding that violations of civil
rights laws constitute violations of
Section 41712, without explaining in
detail how the violations were either
unfair or deceptive, e.g., DOT Order
2012-5-2 (2012); DOT Order 2011-11—
2 (2011). The resulting consent orders
reflect the unfair/deceptive
determination of the Department but do
not provide the underlying description
of how the relevant standard was met.
Department aviation consumer
protection enforcement orders should
provide valuable information for
regulated entities; accordingly, this
rulemaking proposes that going forward,
such orders would contain a more
detailed statement of the relevant
standard and how the particular facts of
the case met the standard.

iii. Explaining Findings of Unfairness
and Deception in Aviation Consumer
Protection Enforcement Proceedings

In this NPRM, we propose that when
the Department issues an enforcement
order relying on Section 41712, and
where no existing regulation governs the
practice in question (where the
Department relies solely on the phrase
“unfair or deceptive” in Section 41712),
then the enforcement order must
articulate the Department’s basis for
concluding that the practice is unfair or
deceptive, as defined in this rule. For
example, if the Department issues an
order declaring that a particular practice
is unfair, the Department would be
required to explain that the practice is
likely to cause substantial injury, which
is not reasonably avoidable, and that the
harm is not outweighed by benefits to
consumers or competition. The
Department would be required not only
to recite these conclusions, but also to
recite the basis for how it arrived at
those conclusions. The proposed rule
makes clear that when the conduct of an
air carrier, foreign air carrier, or ticket
agent also violates a regulation that was
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issued under the authority of Section
41712, then the explanation of
unfairness or deception is not required.
Instead, by establishing a violation of
the regulation, the Enforcement Office
has necessarily established a violation
of Section 41712. Nevertheless, the
Department seeks comment on whether
such an order should reiterate the
explanation of unfairness or deception
as well.

The Department is undertaking this
rulemaking because it is appropriate to
provide an explanation, in enforcement
orders, of the basis for concluding that
a practice either does or does not violate
Section 41712. Specifically, this
rulemaking proposes that enforcement
orders will identify the factors used to
determine whether a practice is unfair
or deceptive and will identify the facts
and conduct relevant to each factor, so
that the rationale for the determination
is clear in the order. This is particularly
important in orders based on Section
41712 alone, where there has not been
a regulation that already specifies
required or prohibited conduct. In cases
involving conduct that violates a
regulation that was issued under the
authority of Section 41712, enforcement
orders should continue to identify the
relevant facts and conduct that violates
the regulation at issue. For example, in
a case involving a violation of the
Department’s oversales rule, the specific
facts and conduct at issue should be
stated and the rationale for a
determination that the oversales rule
has been violated should be clear.
However, this rulemaking is not
proposing changes to enforcement
orders regarding violations of existing
regulations. The new proposed
requirement regarding explaining the
standards for unfairness and deception
that are stated in this rulemaking and
rely on FTC precedent are reflected in
new proposed Section 399.79.

The proposed rule does not
specifically indicate the type or extent
of evidence that would be necessary to
support a finding of unfairness or
deceptiveness for standalone violations
of Section 41712. The Department
solicits comment on this question.

Finally, the Department seeks
comment on the benefits and costs of
this rule. The Department’s description
of the benefits and costs are described
immediately below in Section A of the
Regulatory Analyses and Notices
section.

Regulatory Analyses and Notices

A. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs), Executive Order 12866
(Regulatory Planning and Review),
Executive Order 13563 (Improving
Regulation and Regulatory Review), and
DOT Regulatory Policies and Procedures

This proposed rule is not a significant
regulatory action under section 3(f) of
E.O. 12866 (58 FR 51735, October 4,
1993), Regulatory Planning and Review,
as supplemented by E.O. 13563 (76 FR
3821, January 21, 2011), Improving
Regulation and Regulatory Review.
Accordingly, the Office of Management
and Budget (OMB) has not reviewed it
under that Order. It is also not
significant within the meaning of DOT
regulatory policies and procedures. This
NPRM is issued in accordance with the
Department’s rulemaking procedures
found in 49 CFR part 5 and DOT Order
2100.6.

The Department does not anticipate
that this rulemaking will have an
economic impact on regulated entities.
This is primarily a rule of agency
procedure and interpretation. The
NPRM would clarify how the
Department interprets the terms
“unfair” and ‘““deceptive,” and
potentially require enhanced
departmental procedures in analyzing,
enforcing, and regulating in this area.
This rulemaking could impose a social
cost on the public if increased
procedural requirements are adopted, as
the opportunity cost of these enhanced
procedural requirements could translate
into the Department performing fewer
enforcement and rulemaking actions. In
addition, enhanced procedures would
likely lengthen the time needed to
complete these actions. However, the
Department anticipates that these social
costs would be outweighed by the
benefits associated with improved and
more transparent departmental decision
making, informed by enhanced analyses
and public participation. The
Department seeks comment on the costs,
benefits, and cost savings associated
with this rulemaking.

This proposed rule is not expected to
be an E.O. 13771 regulatory action
because this proposed rule is not
significant under E.O. 12866.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities. A
direct air carrier or foreign air carrier is

a small business if it provides air
transportation only with small aircraft
(i.e., aircraft with up to 60 seats/18,000-
pound payload capacity). See 14 CFR
399.73. The Department does not expect
this rule to have a significant economic
impact on a substantial number of small
entities. However, we invite comment
on the potential impact of this
rulemaking on small entities.

C. Executive Order 13132 (Federalism)

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This NPRM does
not include any provision that: (1) Has
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts State law. States are already
preempted from regulating in this area
by the Airline Deregulation Act, 49
U.S.C. 41713. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13175

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13175 (“Consultation and Coordination
with Indian Tribal Governments’’).
Because this NPRM does not
significantly or uniquely affect the
communities of the Indian Tribal
governments or impose substantial
direct compliance costs on them, the
funding and consultation requirements
of Executive Order 13175 do not apply.

E. Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(PRA) (44 U.S.C. 3501 et seq.) requires
that DOT consider the impact of
paperwork and other information
collection burdens imposed on the
public and, under the provisions of PRA
section 3507(d), obtain approval from
the Office of Management and Budget
(OMB) for each collection of
information it conducts, sponsors, or
requires through regulations. The DOT
has determined there are no new
information collection requirements
associated with this NPRM.

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.
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G. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this proposed
action pursuant to the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.) and has
determined that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on
the environment and therefore do not
require either an environmental
assessment (EA) or environmental
impact statement (EIS). See 40 CFR
1508.4. In analyzing the applicability of
a categorical exclusion, the agency must
also consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
Id. Paragraph 10.c.16.h of DOT Order
5610.1D categorically excludes
“[alctions relating to consumer
protection, including regulations.”
Since this rulemaking relates the
definition of unfair and deceptive
practices under Section 41712, the
Department’s central consumer
protection statute, this is a consumer
protection rulemaking. The Department
does not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this rulemaking.

List of Subjects in 14 CFR Part 399

Consumer protection, Policies,
Rulemaking proceedings, Enforcement,
Unfair or deceptive practices.

For the reasons discussed in the
preamble, the Department proposes to
amend 14 CFR part 399 as follows:

PART 399—STATEMENTS OF
GENERAL POLICY

m 1. The authority citation for Part 399
is revised to read as follows:

Authority: 49 U.S.C. 41712, 40113(a).

m 2. Add § 399.75 to Subpart F to read
as follows:

Subpart F—Policies Relating to
Rulemaking Proceedings

§399.75 Rulemakings relating to unfair
and deceptive practices.

(a) General. When issuing a proposed
or final regulation declaring a practice
in air transportation or the sale of air
transportation to be unfair or deceptive
to consumers under the authority of 49
U.S.C. 41712(a), unless the regulation is
specifically required by statute, the
Department shall employ the definitions

of “unfair” and ““deceptive” set forth in
§399.79.

(b) Procedural requirements. When
issuing a proposed regulation under
paragraph (a) of this section that is
defined as high impact or economically
significant within the meaning of 49
CFR 5.17(a), the Department shall
follow the procedural requirements set
forth in 49 CFR 5.17. When issuing a
proposed regulation under paragraph (a)
of this section that is not defined as high
impact or economically significant
within the meaning of 49 CFR 5.17(a),
unless the regulation is specifically
required by statute, the Department
shall follow the following procedural
requirements:

(1) Request for a hearing. Following
publication of a proposed regulation,
and before the close of the comment
period, any interested party may file in
the rulemaking docket a petition,
directed to the General Counsel, to hold
a formal hearing on the proposed
regulation.

(2) Grant of petition for hearing.
Except as provided in paragraph (b)(3)
of this section, the petition shall be
granted if the petitioner makes a
plausible prima facie showing that:

(i) The proposed rule depends on
conclusions concerning one or more
specific scientific, technical, economic,
or other factual issues that are genuinely
in dispute or that may not satisfy the
requirements of the Information Quality
Act;

(ii) The ordinary public comment
process is unlikely to provide an
adequate examination of the issues to
permit a fully informed judgment; and

(iii) The resolution of the disputed
factual issues would likely have a
material effect on the costs and benefits
of the proposed rule.

(3) Denial of petition for hearing. A
petition meeting the requirements of
paragraph (b)(2) of this section may be
denied if the General Counsel
determines that:

(i) The requested hearing would not
advance the consideration of the
proposed rule and the General Counsel’s
ability to make the rulemaking
determinations required by this section;
or

(ii) The hearing would unreasonably
delay completion of the rulemaking.

(4) Explanation of denial. If a petition
is denied in whole or in part, the
General Counsel shall include a detailed
explanation of the factual basis for the
denial including findings on each of the
relevant factors identified in paragraphs
(b)(2) or (b)(3) of this section.

(5) Hearing notice. If the General
Counsel grants the petition, the General
Counsel shall publish a notice of the

hearing in the Federal Register. The
notice shall specify the proposed rule at
issue and the specific factual issues to
be considered at the hearing. The scope
of the hearing shall be limited to the
factual issues specified in the notice.

(6) Hearing process. (i) A formal
hearing under this section shall be
conducted using procedures set forth in
sections 556 and 557 of Title 5, United
States Code, or similar procedures as
approved by the Secretary, and
interested parties shall have a
reasonable opportunity to participate in
the hearing through the presentation of
testimony and written submissions.

(ii) The General Counsel shall arrange
for an administrative judge or other
neutral administrative hearing officer to
preside over the hearing and shall
provide a reasonable opportunity to
question the presenters.

(iii) After the formal hearing and after
the record of the hearing is closed, the
hearing officer shall render a report
containing findings and conclusions
addressing the disputed issues of fact
identified in the hearing notice.

(iv) Interested parties who
participated in the hearing shall be
given an opportunity to file statements
of agreement or objection in response to
the hearing officer’s report. The
complete record of the hearing shall be
made part of the rulemaking record.

(7) Actions following hearing. (i)
Following the completion of the formal
hearing process, the General Counsel
shall consider the record of the hearing
and shall make a reasoned
determination whether to terminate the
rulemaking; to proceed with the
rulemaking as proposed; or to modify
the proposed rule.

(ii) If the General Counsel decides to
terminate the rulemaking, the General
Counsel shall publish a notice in the
Federal Register announcing the
decision and explaining the reasons for
the decision.

(iii) If the General Counsel decides to
finalize the proposed rule without
material modifications, the General
Counsel shall explain the reasons for the
decision and its responses to the hearing
record in the preamble to the final rule.

(iv) If the General Counsel decides to
modify the proposed rule in material
respects, the General Counsel shall
publish a new or supplemental Notice
of Proposed Rulemaking in the Federal
Register explaining the General
Counsel’s responses to and analysis of
the hearing record, setting forth the
modifications to the proposed rule, and
providing additional reasonable
opportunity for public comment on the
proposed modified rule.
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(8) The formal hearing procedures
under this paragraph shall not impede
or interfere with the interagency review
process of the Office of Information and
Regulatory Affairs for the proposed
rulemaking.

(c) Basis for rulemaking. When
issuing a proposed or final regulation
declaring a practice in air transportation
or the sale of air transportation to be
unfair or deceptive to consumers under
the authority of 49 U.S.C. 41712(a),
unless the regulation is specifically
required by statute, the Department
shall articulate the basis for concluding
that the practice is unfair or deceptive
to consumers as defined in § 399.79.

m 3. Add § 399.79 to Subpart G to read
as follows:

Subpart G—Policies Relating to
Enforcement

§399.79 Policies relating to unfair and
deceptive practices.

(a) Applicability. This policy shall
apply to the Department’s aviation
consumer protection actions pursuant to
49 U.S.C. 41712(a).

(b) Definitions. (1) A practice is
“unfair” to consumers if it causes or is
likely to cause substantial injury, which
is not reasonably avoidable, and the
harm is not outweighed by benefits to
consumers or competition.

(2) A practice is “deceptive” to
consumers if it is likely to mislead a
consumer, acting reasonably under the
circumstances, with respect to a
material matter. A matter is material if
it is likely to have affected the
consumer’s conduct or decision with
respect to a product or service.

(c) Intent. Proof of intent is not
necessary to establish unfairness or
deception for purposes of 49 U.S.C.
41712(a).

(d) Specific regulations prevail. Where
an existing regulation applies to the
practice of an air carrier, foreign air
carrier, or ticket agent, the terms of that
regulation apply rather than the general
definitions set forth in this section.

(e) Informal Enforcement Proceedings.
(1) Before any determination is made on
how to resolve a matter involving a
potential unfair or deceptive practice,
the U.S Department of Transportation’s
Office of Aviation Enforcement and
Proceedings will provide an opportunity
for the alleged violator to be heard and
present relevant evidence, including but
not limited to:

(i) In cases where a specific regulation
applies, evidence tending to establish
that the regulation at issue was not
violated and, if applicable, that
mitigating circumstances apply;

(ii) In cases where a specigc
regulation does not apply, evidence

tending to establish that the conduct at
issue was not unfair or deceptive as
defined in paragraph (b); and

(iii) Evidence tending to establish that
consumer harm was limited, or that the
air carrier, foreign air carrier, or ticket
agent has taken steps to mitigate
consumer harm.

(2) During this informal process, if the
Office of Aviation Enforcement and
Proceedings reaches agreement with the
alleged violator to resolve the matter
with the issuance of an order declaring
a practice in air transportation or the
sale of air transportation to be unfair or
deceptive to consumers under the
authority of 49 U.S.C. 41712(a), and
when a regulation issued under the
authority of section 41712 does not
apply to the practice at issue, then the
Department shall articulate in the order
the basis for concluding that the
practice is unfair or deceptive to
consumers as defined in this section.

(f) Formal Enforcement Proceedings.
When there are reasonable grounds to
believe that an airline or ticket agent has
violated 49 U.S.C. 41712, and efforts to
settle the matter have failed, the Office
of Aviation Enforcement and
Proceedings may issue a notice
instituting an enforcement proceeding
before an administrative law judge.
After the issues have been formulated,
if the matter has not been resolved
through pleadings or otherwise, the
administrative law judge will give the
parties reasonable written notice of the
time and place of the hearing as set forth
in 14 CFR 302.415.

Authority: 49 U.S.C. 41712; 49 U.S.C.
40113(a).

Issued this 19h day of February 2020, in
Washington, DC, under authority delegated
in 49 CFR 1.27(n).

Steven G. Bradbury,

General Counsel.

[FR Doc. 2020-03836 Filed 2—27-20; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF ENERGY

Federal Energy Regulatory
Commission

18 CFR Parts 342, 343, and 357

[Docket No. RM17-1-000; Docket No.
RM15-19-000]

Petition for a Rulemaking of the
Liquids Shippers Group, Airlines for
America, and the National Propane
Gas Association; Revisions to
Indexing Policies and Page 700 of
FERC Form No. 6

AGENCY: Federal Energy Regulatory
Commission, DOE.

ACTION: Withdrawal of advance notice of
proposed rulemaking; denial of petition
for rulemaking.

SUMMARY: The Federal Energy
Regulatory Commission (Commission) is
withdrawing its advance notice of
proposed rulemaking (ANOPR)
considering potential modifications to
the Commission’s policies for evaluating
oil pipeline indexed rate changes and
certain additions to the annual reporting
requirements in FERC Form No. 6, page
700. Additionally, the Commission
denies the petition for rulemaking filed
by certain shippers seeking changes to
page 700 reporting requirements.

DATES: The ANOPR published on
November 2, 2016, at 81 FR 76315
(2016) is withdrawn as of February 28,
2020.

FOR FURTHER INFORMATION CONTACT:

Adrianne Cook, (Technical
Information), Office of Energy Market
Regulation, 888 First Street NE,
Washington, DC 20426, (202) 502—
8849.

Monil Patel, (Technical Information),
Office of Energy Market Regulation,
888 First Street NE, Washington, DC
20426, (202) 502—-8296

Andrew Knudsen, (Legal Information),
Office of the General Counsel, 888
First Street NE, Washington, DC
20426, (202) 502-6527.

SUPPLEMENTARY INFORMATION:

1. On October 20, 2016, the
Commission issued an advance notice of
proposed rulemaking (ANOPR) in
Docket No. RM17-1 seeking comment
regarding potential modifications to the
Commission’s policies for evaluating oil
pipeline indexed rate changes and
certain additions to the FERC Form No.
6, page 700 (page 700) annual reporting
requirements.? Prior to the ANOPR, on
April 20, 2015, certain shippers filed a
petition for rulemaking in Docket No.
RM15-19 requesting that the
Commission require oil pipelines to
provide additional information on page
700.

2. For the reasons set forth below, we
exercise our discretion to withdraw the
ANOPR and to terminate the proceeding
in Docket No. RM17-1. We also deny
the shippers’ petition for rulemaking.

1 Revisions to Indexing Policies and Page 700 of
FERC Form No. 6, 81 FR 76315 (Nov. 2, 2016), 157
FERC {61,047 (2016) (ANOPR).



Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Proposed Rules

11891

I. Background

3.In 2015, the Liquids Shippers
Group,? Airlines for America,? and the
National Propane Gas Association 4
(collectively, the Joint Shippers) filed a
petition for rulemaking in Docket No.
RM15-19 seeking to expand certain
annual filing requirements related to the
summary cost of service contained on
page 700. Specifically, the Joint
Shippers requested that the Commission
require oil pipelines to disaggregate the
total company data currently reported
on page 700 and to file supplemental
page 700s containing summary cost of
service for (a) crude and product
systems and (b) each ‘“‘rate design”
segment. The Joint Shippers’ proposal
also requested that all interested parties
be given access to the workpapers used
to prepare page 700. Staff held a
technical conference on July 30, 2015, to
discuss the Joint Shippers’ petition with
the petitioners, pipelines, and interested
parties. The Commission received
subsequent comments in September
2015 and October 2015.5

4. The October 2016 ANOPR resulted
from the Commission’s ongoing
assessment of its oil pipeline policies,
including evaluation of page 700
reporting requirements following the
Joint Shippers’ petition. In the ANOPR,

2Liquids Shippers Group consists of the
following crude oil or natural gas liquids producers:
Anadarko Energy Services Company, Apache
Corporation, Cenovus Energy Marketing Services
Ltd., ConocoPhillips Company, Devon Gas Services,
L.P., Encana Marketing (USA) Inc., Marathon Oil
Company, Murphy Exploration and Production
Company-USA, Noble Energy Inc., Pioneer Natural
Resources USA, Inc., and Statoil Marketing &
Trading (US) Inc.

3 Airlines for America is a trade association
representing cargo and passenger airlines, including
Alaska Airlines, Inc., American Airlines Group
(American Airlines and US Airways), Atlas Air,
Inc., Delta Air Lines, Inc., Federal Express
Corporation, Hawaiian Airlines, JetBlue Airways
Corp., Southwest Airlines Co., United Continental
Holdings, Inc., and United Parcel Service Co.

4 The National Propane Gas Association is a
national trade association of the propane industry
with a membership of approximately 3,000
companies, including 38 affiliated state and
regional associations representing members in all
50 states.

5 Comments and reply comments were filed by
the Association of Oil Pipe Lines (AOPL); Joint
Shippers (National Propane Gas Association,
Airlines for America, a consortium of major air
carriers, and Valero Energy and Supply); the
Liquids Shippers (Anadarko Energy Services
Company, Apache Corporation, Cenovus Energy
Marketing Services Ltd., ConocoPhillips Company,
Devon Gas Services LP, Encana Marketing (USA)
Inc., Marathon Oil Company, Murphy Exploration
and Production Company USA, Noble Energy Inc.,
Pioneer Natural Resources USA Inc., and Statoil
Marketing and Trading (US) Inc); Explorer Pipeline
Company; Magellan Midstream Partners LP;
Marathon Pipe Line LLC; Shell Pipeline Company
LP; Plains Pipeline LP; SFPP L.P. (SFPP); NuStar
Logistics LP; Enterprise Products Partners LP; and
Buckeye Pipe Line Company, LP (Buckeye).

the Commission sought comment
regarding potential modifications to its
policies for reviewing protests and
complaints against oil pipeline index
rate filings. In addition, the Commission
sought comment regarding potential
modifications to the data reporting
requirements reflected on page 700.
Initial comments were filed in January
2017 ¢ and reply comments were filed in
March 2017.7

II. Discussion

5. Upon review of the record
developed in this proceeding, we are
not persuaded to proceed with the
changes considered in either the
ANOPR or the Joint Shippers’ petition.

6. Regarding the Joint Shippers’
petition, the Commission previously
identified concerns with the petition’s
proposal for (a) requiring supplemental
page 700s for different rate design
segments 8 and (b) requiring pipelines to
provide page 700 workpapers to
shippers.? We continue to believe that
this information—which would
effectively require every oil pipeline
regulated by the Commission to file a
detailed cost of service every year—is
unnecessary and inconsistent with the
purposes of the page 700 preliminary

6Initial comments were filed by R. Gordon
Gooch, Delek Logistics Partners, LP, Kinder
Morgan, Inc., Buckeye Partners, L.P., Suncor Energy
Marketing Inc., NuStar Logistics, L.P. and NuStar
Pipeline Operating Partnership L.P., Shell Pipeline
Company, LP, Enterprise Products Partners L.P.,
Magellan Midstream Partners L.P., The Texas
Pipeline Association, Indicated Shippers, Marathon
Pipe Line LLC, Plains All American, L.P., Colonial
Pipeline Company, Enbridge Inc., Sinclair Oil
Corporation, the Liquids Shippers Group, AOPL,
APV Shippers (Airlines for America, National
Propane Gas Association, and Valero Marketing and
Supply Company), and the Canadian Association of
Petroleum Producers (CAPP).

7Reply comments were filed by Magellan
Midstream Partners L.P., APV Shippers, Indicated
Shippers, the Liquid Shippers Group, the Canadian
Association of Petroleum Producers, AOPL
Enbridge, Inc, Colonial Pipeline Company, and R.
Gordon Gooch.

8 ANOPR, 157 FERC {61,047 at PP 31-33.

9]1d. P 48. In the ANOPR, the Commission also
explained: “The current data on page 700 allows a
shipper to compare (a) a pipeline’s revenues to its
total cost of service and (b) changes to a pipeline’s
total cost of service.” Id. This is the data needed
to challenge an index rate as well as for a cost-of-
service challenge. The Commission also noted that
requiring workpapers raised potential
confidentiality concerns, including “(a) shipper
information protected by section 15(13) of the ICA,
which prohibits disclosure of an individual
shipper’s movements and (b) the pipeline’s
competitive business information.” Id. P 49.
Although we decline to require workpapers, we
note that page 700 includes additional data on lines
1-8 that provide significant detail regarding the
pipeline’s cost of service.

screen 10 in the Commission’s simplified
and streamlined indexing regime.1?

Whereas this proposal would provide
some minimal benefit to shippers, under
our simplified indexing regime, it
would impose considerable industry-
wide cost upon pipelines.12 After
carefully weighing these factors, and
considering other avenues available to
shippers, as discussed below, we
reaffirm our earlier rejection of this
proposal.

7. We also deny the Joint Shippers’
request for supplemental page 700s that
separately report crude oil and product
pipeline system cost-of-service data.
After further consideration of this
proposal as part of the ANOPR
proceeding, we conclude that imposing
such an annual cost-of-service reporting
obligation is unnecessary for the
purposes of a preliminary screen in the
Commission’s simplified indexing
regime. Segmentation of page 700 by
crude and product would apply to a
limited number of pipeline filers.13
Furthermore, shippers can use the data
already on Form No. 6 4 and their

10 The Commission has stated that the total
company data on page 700 merely serves as a
preliminary screening tool to evaluate pipeline rates
and that “[plage 700 information alone is not
intended to show what a just and reasonable rate
should be.” Revisions to Page 700 of FERC Form
No. 6, Order No. 783, 144 FERC {61,049, at P 4
(2013) (internal citations omitted). The level of the
just and reasonable rate can be determined upon a
subsequent investigation, most likely at hearing
before an administrative law judge.

11Indexing simplifies and streamlines ratemaking
procedures by allowing a particular pipeline’s rates
to deviate from its particular costs and by using a
broad industry-wide inflationary measure as
opposed to costly individual cost-of-service
proceedings. Revisions to Oil Pipeline Regulations
Pursuant to Energy Policy Act of 1992, Order No.
561, FERC Stats. & Regs. 130,985, at 30,948 (1993),
order on reh’g and clarification, Order No. 561-A,
FERC Stats. & Regs. 131,000 (1994), aff’d sub nom.
Ass’n of Oil Pipe Lines v. FERC, 83 F.3d 1424 (D.C.
Cir. 1996) (AOPL I). As the United States Court of
Appeals for the District of Columbia Circuit has
explained, requiring an individualized cost-of-
service evaluation for each pipeline would be
inconsistent with the simplification mandated by
the Energy Policy Act of 1992. Ass’n of Oil Pipe
Lines v. FERC, 281 F.3d 239, 244 (D.C. Cir. 2002)
(AOPL II).

12Moreover, the burden associated with
segmentation is not a one-time burden. In addition
to the annual record-keeping requirements, as
pipelines add capacity, spin-off assets, and
otherwise evolve, the pipelines would need to re-
evaluate their rate design segments.

13 Qur decision to deny the Joint Shippers’
request is supported by the fact that there are only
a limited number of page 700 filers (6.9 percent or
15 total filers) that transport significant quantities
(greater than 10 percent of total pipeline capacity)
of both crude oil and petroleum products as
reflected on Form No. 6, page 601.

14 Regarding cost-of-service complaints, Form No.
6 already provides separate crude and product data
for several costs, transportation revenues, and
throughput. Pages 302—303 of Form No. 6 include
separate crude and product cost data for salary and

Continued
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knowledge of the pipeline system to
support any cost-of-service complaints.
The record does not support imposing
this additional annual reporting
requirement on pipelines.

8. We also decline to adopt the
proposal contemplated in the ANOPR
that pipelines file supplemental page
700s for non-contiguous and major rate
design systems.15 As a general matter,
such filings would not provide shippers
with the information needed to evaluate
each pipeline system on a cost-of-
service basis.1® However, despite
providing limited benefits, these filings
would involve some of the same
complexity as full rate design
segmentation, requiring the pipeline to
allocate costs to different parts of its
system either by direct assignment or
via some other allocation method.?”
Given this additional complexity, we
conclude that requiring these
supplemental page 700s filings would
not be appropriate for the purposes of a
preliminary screen in the Commission’s
simplified indexing ratemaking regime
that relies upon industry-wide costs and
not the pipeline’s individual cost of
service.

9. Finally, regarding the ANOPR’s
proposal to disaggregate revenue and
throughput data between cost and non-
cost based-rates,’8 we find that this
proposal would be overly complex, and
therefore, not consistent the
Commission’s simplified and
streamlined indexing regime.
Furthermore, the ANOPR’s proposal to
disaggregate revenue and throughput
data between cost and non-cost based
rates could lead to misleading
comparisons of the pipeline’s indexed
rates on one portion of the pipeline
system to the costs of the entire
pipeline.1? Although the ANOPR sought

wages, fuel and power, outside services, rentals,
insurance, taxes, and depreciation. Pages 300-301
of Form No. 6 separate revenues associated with
crude transportation from revenues associated with
product transportation.

15 ANOPR, 157 FERC { 61,047 at P 28 (defining
major pipeline systems as “large pipeline systems
(at least over 250 miles) that serve markets (either
origin or destination) different from the remainder
of the pipeline’s system” and “separate pipeline
systems (even those below the 250-mile threshold)
established by a final Commission order in a
litigated rate case”).

16 Much like the total company data, the partial
segmentation proposals may commingle costs from
multiple rate design systems or from parts of the
system using different rate methodologies (such as
indexed, market-based, and settlement rates).

17 See id. PP 35-42 (explaining how these
proposals would require additional data on page
700 to address allocation issues); AOPL Initial
Comments, Docket No. RM17-1, Van Hoecke Decl.
at 25 (Jan. 18, 2017) (explaining allocation of costs).

18 ANOPR, 157 FERC 461,047 at PP 43—46.

19For example, a contractual committed rate
could apply to the newer part of the pipeline

to propose ways in which the data could
nonetheless be useful,2° we conclude
that the potential distortion caused by
such an “apples to oranges’” comparison
supports not imposing this
disaggregation of revenue and
throughput data as an annual, industry-
wide reporting requirement. These
issues are better addressed in individual
cost-of-service complaint proceedings.
10. In declining to adopt these
additional reporting obligations on page
700, we seek to preserve the intent of
the Energy Policy Act of 1992 to ensure
a simplified ratemaking regime. While
these changes to page 700 would require
pipelines to provide more cost-of-
service information in their annual
filings, the Commission’s primary oil
pipeline ratemaking regime is indexing,
not cost of service.2? Since the Energy
Policy Act of 1992, the Commission has
periodically expanded the information
that pipelines must report on page
700,22 and we are concerned about
further expanding this reporting
requirement in circumstances where, as
here, we believe that it would provide
minimal benefits to shippers while
expanding the burden and complexity
under our indexing regime. Rather than
imposing another additional annual
industry-wide reporting requirement,
we prefer less burdensome and less
complex options that are consistent
with the Energy Policy Act of 1992’s
mandate for simplified rate regulation.
For example, as an alternative to
establishing an industry-wide reporting
requirement, under the Commission’s
current policies, shippers are able to file

system for which the rate base has not depreciated.
In contrast, the cost-based rates may apply to older,
legacy parts of the system in which the rate base
has depreciated. Id. at n.65. In acknowledging this
mismatch, the Commission specifically stated that
it did not intend to use the disaggregated revenues
under the Commission’s indexing regime, which is
the primary regime for setting pipeline rates. Id. P
46.

20]d.

21 AOPL II, 281 F.3d at 244.

22 As promulgated in 1994, page 700 included
only four lines: (1) Total costs, (2) revenues, (3)
barrels, and (4) barrel-miles. Cost-of-Service
Reporting and Filing Requirements for Oil
Pipelines, Order No. 571, FERC Stats. & Regs.
131,006, at 31,168-69 (1994), aff'd, AOPL I, 83 F.3d
1424 (D.C. Cir. 1996). Page 700 subsequently
expanded to include depreciation expense,
amortization of deferred earnings, rate base, rate of
return, return on rate base, income tax allowance,
and total cost of service. Revisions to and Electronic
Filing of the FERC Form No. 6 and Related Uniform
Systems of Account, Order No. 620, FERC Stats. &
Regs. {31,115 (2000), reh’g denied, Order No. 620—
A, 94 FERC {61,130 (2001). The third iteration of
page 700 added additional information regarding
rate base, rate of return, return on trended original
cost rate base, and income tax allowance. Revisions
to Page 700 of FERC Form No. 6, Order No. 783,
144 FERC {61,049, at PP 29-40 (2013), I‘Bh'g
denied, Order No. 783—A, 148 FERC {61,235
(2014).

cost-of-service complaints and, once
such a complaint is filed, an oil pipeline
may be required to provide more
specific data than the contents of page
700 upon a shipper’s complaint against
the pipeline’s rates.23 Furthermore, in
responding to a cost-of-service
complaint, the Commission will
consider arguments beyond the total
company cost-of-service data on page
700, and this more expansive evaluation
could include claims by shippers that
the pipeline’s segments are obscuring
over-recoveries. In such circumstances,
the Commission will set such issues of
material fact for hearing.2¢ We believe
this approach more appropriately
balances pipeline and shipper interests
under our simplified indexing regime.
11. We also decline to adopt the
proposals in the ANOPR for modifying
the Commission’s policies for
addressing protests and complaints
against index rate increases. However,
the Commission discusses some
potential changes to these policies in
our concurrent order in HollyFrontier.2°
12. Accordingly, we exercise our
discretion to withdraw the ANOPR and
to terminate the proceeding in Docket
No. RM17-1. Similarly, we also deny
the Joint Shippers’ petition for
rulemaking. We continue to monitor
and evaluate the Commission’s oil
pipeline policies, and value the
comments filed by participants in these
proceedings. This input will be
considered in our ongoing effort to
identify potential enhancements to our
regulatory policies and processes.

23 See ConocoPhillips Co. v. SFPP, L.P., 137 FERGC
61,005 (2011) (upon a cost-of-service complaint,
requiring the pipeline to provide system-specific
data prior to further investigation at hearing).
Furthermore, if not available prior to the
Commission’s investigation at hearing, the
additional information sought by the Joint Shippers’
petition becomes available at an investigatory
hearing as part of the discovery process.

24 The Commission applies a flexible standard
when deciding whether to set a cost-of-service
complaint for hearing. See, e.g., Epsilon Trading
LLCv. Colonial Pipeline Co., 164 FERC {61,202, at
PP 5, 50-51 (2018) (setting for hearing a cost-of-
service complaint where pipeline’s page 700
showed revenues exceeding costs by 2.5 percent,
but the complainants alleged reasonable grounds to
suggest that the cost components embedded in page
700 were not accurate).

25 See HollyFrontier Ref. & Mktg. LLC v. SFPP,
L.P.,,v 170 FERC {61,133 (2020). Among other
things, that order, explains that the substantially
exacerbate test (which was one of the issues
discussed in the ANOPR) is arguably inconsistent
with the objectives of indexing, and proposes to
eliminate the substantially exacerbate test and
replace it with the percentage comparison test. We
also plan to initiate a separate, generic proceeding
in which we will be requesting briefing from
industry participants on (a) the proposal to process
complaints against index rate increases using the
percentage comparison test and to eliminate the
substantially exacerbate test and (b) the use of the
10 percent threshold level when applying the
percentage comparison test to complaints.
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Commissioner Glick is dissenting with a Kimberly D. Bose,
separate statement attached. Secretary.

United States of America Federal Energy
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Docket No.

Revisions to Indexing Policies and Page 700 of FERC FOrm NO. 6 .......ccccooiiiiiiiiiiiie e RM17-1-000
Petition for a Rulemaking of the Liquids Shippers Group, Airlines for America, and the National Propane Gas Association RM15-19-000

GLICK, Commissioner, dissenting:

I am dissenting from today’s order
withdrawing the Advance Notice of Proposed
Rulemaking (ANOPR) and denying shippers’
petition for rulemaking, because the
Commission must do more to ensure
shippers and the Commission have the
information necessary to protect against
unjust and reasonable oil pipeline rates.26 It
is especially critical to provide shippers with
adequate transparency into pipeline costs,
given that the Commission has chosen to rely
solely on shippers to ensure that pipeline
rates are just and reasonable, as required by
the Interstate Commerce Act (ICA).27 The
Commission has the statutory authority to
initiate its own cost-of-service investigations
into pipeline rates but has for decades chosen
not to do so0.28 Instead of summarily
terminating this proceeding, the Commission
should have proceeded with a Notice of
Proposed Rulemaking aimed at enhancing
pipelines’ data reporting requirements, so
that the information available to shippers and
the public is useful both in the evaluation of
index filings and for cost-of-service rate
challenges.

The Commission is responsible for
ensuring that the rates oil pipelines charge
are just and reasonable. Through the ANOPR,
the Commission sought to enhance the
transparency of information reported on
FERC Form No. 6, page 700, to ensure the
public can effectively assess the
reasonableness of oil pipeline rates and so
that the Commission can “better fulfill its
statutory obligations under the ICA.” 29 As
the Commission explained, a pipeline’s costs
associated with providing one service may be
“fundamentally different” from the costs of
providing another service.3° Because the

26 Revisions to Indexing Policies and Page 700 of
FERC Form No. 6,170 FERC {61,134 (2020)
(Withdrawal Order).

2749 App. U.S.C. 1(5) (1988).

28 As the Commission explained in Order No.
561, the Commission retains the responsibility to
ensure rates are just and reasonable under the ICA,
and for this reason it “will not promulgate an
explicit bar to Commission-initiated rate
investigations.” Revisions to Oil Pipeline
Regulations Pursuant to the Energy Policy Act of
1992, Order No. 561, FERC Stats. & Regs. {30,985,
at 30,967 (1993). Nonetheless, the Commission
explained that, while it “‘believes it is advisable to
retain the authority to investigate a rate on its own
motion, it should make clear that it does not
contemplate invoking such authority except in the
most unusual circumstances.” Id.

29 Revisions to Indexing Policies and Page 700 of
FERC Form No. 6,157 FERC {61,047, at P 5 (2016)
(ANOPR Order).

301d. P 27.

Commission’s regulations only require
pipelines to report company-wide data, the
information currently available to shippers is
at best, a rough approximation of the costs
underlying a particular shipper’s rates.

In the ANOPR, the Commission proposed
to require pipelines to report more granular
data, so that shippers could use the
information to compare the rate they are
being charged “with costs that are more
closely associated with that particular
rate.” 31 The Commission stated that this
information “would be useful both in the
evaluation of index filings . . . and for cost-
of-service rate challenges to oil pipeline
rates.”” 32 However, in today’s order, the
Commission does a complete about-face,
withdrawing its proposal on grounds that it
is “unnecessary and inconsistent” with the
purposes of a “preliminary screen.” 33 The
Commission fails to explain how the
information currently available to shippers is
adequate for purposes of monitoring and
challenging the justness and reasonableness
of oil pipeline rates, except to say that
shippers can use ‘“their knowledge of the
pipeline system to support any cost-of-
service complaints.”” 3¢ Moreover, while the
Commission notes the potential cost impact
this ANOPR proposal may have on oil
pipeline companies, it appears to give scant
consideration to the benefit this additional
information would have for ratepayers and
the public. Absent greater transparency into
the costs underlying a specific rate, shippers
are left with no more than a pitiable choice
between the rate charged and a costly fishing
expedition to obtain the information they
need to challenge the rate in the first place.

In light of the Commission’s historic
practice of relying on shippers to challenge
rates rather than initiate its own
investigations where the rates charged may
no longer be just and reasonable, it is
imperative that the Commission ensure
shippers have access to the information they
need to carry out this essential check. In
today’s order, the Commission fails to fulfill
its last remaining responsibility to ensure oil
pipeline rates remain just and reasonable.

For these reasons, I respectfully dissent.
Richard Glick.

Commissioner.

[FR Doc. 2020-04069 Filed 2—27-20; 8:45 am]
BILLING CODE 6717-01-P

31[d.

32]d.

33 Withdrawal Order, 170 FERC {61,134 at P 6.
341d. P 7.

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Parts 1, 11, 16, and 129
[Docket No. FDA-2019-N-3325]
RIN 0910-AH31

Laboratory Accreditation for Analyses
of Foods; Extension of Comment
Period

AGENCY: Food and Drug Administration,
HHS.

ACTION: Proposed rule; extension of
comment period for the proposed rule
and for its information collection
provisions.

SUMMARY: The Food and Drug
Administration (FDA or we) is
extending the comment period for the
proposed rule, and for the information
collection related to the proposed rule,
entitled “Laboratory Accreditation for
Analyses of Foods” that appeared in the
Federal Register of November 4, 2019.
We are taking this action in response to
a request for an extension to allow
interested persons additional time to
consider the proposal. We also are
taking this action to keep the comment
period for the information collection
provisions associated with the rule
consistent with the comment period for
the proposed rule.

DATES: FDA is extending the comment
period on the proposed rule published
November 4, 2019 (84 FR 59452).
Submit either electronic or written
comments on the proposed rule by April
6, 2020. Submit comments on
information collection issues under the
Paperwork Reduction Act of 1995 (PRA)
by April 6, 2020 (see the “Paperwork
Reduction Act of 1995” section).
ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before April 6, 2020.
The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of April 6, 2020. Comments
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received by mail/hand delivery/courier
(for written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions’ and ‘““Instructions’).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

¢ For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-N-3325 for “Laboratory
Accreditation for Analyses of Foods.”
Received comments, those filed in a
timely manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential

information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as ‘“‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Timothy McGrath, Staff Director, Food
and Feed Laboratory Operations, Office
of Regulatory Affairs, Food and Drug
Administration, 12420 Parklawn Dr.,
Rm. 3142, Rockville, MD 20857, 301—
796—6591, email: timothy.mcgrath@
fda.hhs.gov.

With regard to the information
collection: Domini Bean, Office of
Operations, Food and Drug
Administration, Three White Flint
North, 10A-12M, 11601 Landsdown St.,
North Bethesda, MD 20852, 301-796—
5733, email: PRAStaff@fda.hhs.gov.
SUPPLEMENTARY INFORMATION: In the
Federal Register of November 4, 2019
(84 FR 59452), we published a proposed
rule entitled “Laboratory Accreditation
for Analyses of Foods” with a 120-day
comment period on the provisions of
the proposed rule and on the
information collection provisions that

are subject to review by the Office of
Management and Budget (OMB) under
the PRA (44 U.S.C. 3501-3521).

FDA has received a request for a 30-
day extension of the comment period on
the proposed rule to allow interested
persons additional time to consider the
proposal. FDA has considered the
request and is granting the extension of
the comment period to allow interested
persons additional opportunity to
consider the proposal. We also are
extending the comment period for the
information collection provisions to
make the comment period for the
information collection provisions the
same as the comment period for the
provisions of the proposed rule. To
clarify, FDA is requesting comment on
all issues raised by the proposed rule.
The Agency believes that this extension
allows adequate time for any interested
persons to fully consider the proposal
and submit comments.

Dated: February 21, 2020.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2020-03944 Filed 2—27-20; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF THE TREASURY

Alcohol and Tobacco Tax and Trade
Bureau
27 CFR Part 9

[Docket No. TTB-2020-0002; Notice No.
187]

RIN 1513—-AC54

Proposed Establishment of the Verde
Valley Viticultural Area

AGENCY: Alcohol and Tobacco Tax and
Trade Bureau, Treasury.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Alcohol and Tobacco Tax
and Trade Bureau (TTB) proposes to
establish the approximately 200 square-
mile “Verde Valley” viticultural area in
Yavapai County, Arizona. The proposed
viticultural area is not located within,
nor does it contain, any other
established viticultural area. TTB
designates viticultural areas to allow
vintners to better describe the origin of
their wines and to allow consumers to
better identify wines they may
purchase. TTB invites comments on this
proposed addition to its regulations.
DATES: Comments must be received by
April 28, 2020.

ADDRESSES: You may electronically
submit comments to TTB on this
proposal, and view copies of this
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document, its supporting materials, and
any comments TTB receives on it within
Docket No. TTB-2020-0002 as posted
on Regulations.gov (https://
www.regulations.gov), the Federal e-
rulemaking portal. Please see the
“Public Participation” section of this
document below for full details on how
to comment on this proposal via
Regulations.gov, U.S. mail, or hand
delivery, and for full details on how to
view or obtain copies of this document,
its supporting materials, and any
comments related to this proposal.

FOR FURTHER INFORMATION CONTACT:
Karen A. Thornton, Regulations and
Rulings Division, Alcohol and Tobacco
Tax and Trade Bureau, 1310 G Street
NW, Box 12, Washington, DC 20005;
phone 202-453-1039, ext. 175.
SUPPLEMENTARY INFORMATION:

Background on Viticultural Areas

TTB Authority

Section 105(e) of the Federal Alcohol
Administration Act (FAA Act), 27
U.S.C. 205(e), authorizes the Secretary
of the Treasury to prescribe regulations
for the labeling of wine, distilled spirits,
and malt beverages. The FAA Act
provides that these regulations should,
among other things, prohibit consumer
deception and the use of misleading
statements on labels and ensure that
labels provide the consumer with
adequate information as to the identity
and quality of the product. The Alcohol
and Tobacco Tax and Trade Bureau
(TTB) administers the FAA Act
pursuant to section 1111(d) of the
Homeland Security Act of 2002,
codified at 6 U.S.C. 531(d). The
Secretary has delegated the functions
and duties in the administration and
enforcement of these provisions to the
TTB Administrator through Treasury
Order 120-01, dated December 10, 2013
(superseding Treasury Order 120-01,
dated January 24, 2003).

Part 4 of the TTB regulations (27 CFR
part 4) authorizes TTB to establish
definitive viticultural areas and regulate
the use of their names as appellations of
origin on wine labels and in wine
advertisements. Part 9 of the TTB
regulations (27 CFR part 9) sets forth
standards for the preparation and
submission of petitions for the
establishment or modification of
American viticultural areas (AVAs) and
lists the approved AVAs.

Definition

Section 4.25(e)(1)(i) of the TTB
regulations (27 CFR 4.25(e)(1)(i)) defines
a viticultural area for American wine as
a delimited grape-growing region having
distinguishing features, as described in

part 9 of the regulations, and a name
and a delineated boundary, as
established in part 9 of the regulations.
These designations allow vintners and
consumers to attribute a given quality,
reputation, or other characteristic of a
wine made from grapes grown in an area
to the wine’s geographic origin. The
establishment of AVAs allows vintners
to describe more accurately the origin of
their wines to consumers and helps
consumers to identify wines they may
purchase. Establishment of an AVA is
neither an approval nor an endorsement
by TTB of the wine produced in that
area.

Requirements

Section 4.25(e)(2) of the TTB
regulations (27 CFR 4.25(e)(2)) outlines
the procedure for proposing an AVA
and provides that any interested party
may petition TTB to establish a grape-
growing region as an AVA. Section 9.12
of the TTB regulations (27 CFR 9.12)
prescribes standards for petitions for the
establishment or modification of AVAs.
Petitions to establish an AVA must
include the following:

¢ Evidence that the area within the
proposed AVA boundary is nationally
or locally known by the AVA name
specified in the petition;

e An explanation of the basis for
defining the boundary of the proposed
AVA;

e A narrative description of the
features of the proposed AVA affecting
viticulture, such as climate, geology,
soils, physical features, and elevation,
that make the proposed AVA distinctive
and distinguish it from adjacent areas
outside the proposed AVA boundary;

e The appropriate United States
Geological Survey (USGS) map(s)
showing the location of the proposed
AVA, with the boundary of the
proposed AVA clearly drawn thereon;
and

e A detailed narrative description of
the proposed AVA boundary based on
USGS map markings.

Verde Valley Petition

TTB received a petition from the
Verde Valley Wine Consortium, on
behalf of the local grape growers and
winemakers, proposing to establish the
approximately 200 square-mile “Verde
Valley” AVA in Yavapai County,
Arizona. The petition notes that the
entire geological feature known as
“Verde Valley” encompasses
approximately 714 square miles, most of
which is National Forest land. The
proposed AVA, however, encompasses a
much smaller area and excludes much
of the public lands that are unavailable
for viticulture. Although an effort was

made to exclude as many public lands
from the proposed AVA as possible,
including Montezuma’s Castle and
Montezuma’s Well National Monuments
and the Prescott and Coconino National
Forests, approximately 33 percent of the
land within the proposed Verde Valley
AVA is still part of either the Prescott
or Coconino National Forests. The
petition states that it was not practical
to draw a boundary that would exclude
all Federal land because several of the
vineyards within the proposed AVA are
“islands” of private land surrounded on
all sides by Federal land. The petition
states that even with the amount of
Federal land remaining within the
proposed AVA, there is still plenty of
privately owned land available for
vineyards within the proposed
boundaries.

The proposed AVA currently has 24
commercial vineyards, covering a total
of approximately 125 acres. According
to the petition, several existing
vineyards are planning to expand by a
total of an estimated 40 acres in the near
future. In addition, there are 11 wineries
located within the proposed AVA.

According to the petition, the
distinguishing features of the proposed
Verde Valley AVA are its climate, soils,
and topography. The petition also
included information about the geology
of the proposed AVA. However, because
the petition did not compare the geology
of the proposed AVA to that of the
surrounding regions and did not
describe the effect geology has on
viticulture, TTB does not consider
geology to be a distinguishing feature of
the proposed AVA. Unless otherwise
noted, all information and data
pertaining to the proposed AVA
contained in this proposed rule come
from the petition for the proposed Verde
Valley AVA and its supporting exhibits.

Name Evidence

The proposed Verde Valley AVA is
located within the larger valley of the
Verde River in central Arizona.
According to the petition, the region of
the proposed AVA has been referred to
as “Verde Valley” since 1583, when the
Spanish explorer Antonio de Espejo
recorded his travels in the area. With
the passing of the Homestead Act in
1862, which granted land in the area to
settlers who were willing make
productive use of the land, pioneers
began moving to the region and settled
the town of Camp Verde. Later, Fort
Verde was built to provide military
protection for the residents.

The petition included several
examples of written works that refer to
the “Verde Valley.” An early geological
study of the region, published in 1890,
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was entitled, “Thenardite, mirabilite,
glauberite, halite, and associates, of the
Verde Valley, Arizona Territory.” 1 A
1963 publication by the U.S.
Department of Interior was titled,
“Geology and Ground Water in the
Verde Valley—-The Mongollon Rim
Region, Arizona.” 2 In 2012, the Lonely
Planet travel site included the Verde
Valley region in its Top 10 list of U.S.
travel destinations for 2013. The article
notes, ‘“Between Phoenix and the Grand
Canyon, the Verde Valley is taking off
as Arizona’s go-to destination, and not
just among the spa and crystal Sedona
fans of years past.” 3 Finally, an article
about the wine industry in Arizona,
published in a 2013 edition of the In
Business magazine, states that the
majority of Arizona’s wine grapes are
grown in ‘“‘the greater Willcox area and
the Verde Valley.” 4

The petition also included several
photographs of local businesses and
organizations that use the term “Verde
Valley” in their names. For example, the
Verde Valley Fire District, Verde Valley
Medical Center, and Verde Valley
Montessori School all serve the region
of the proposed AVA. The local
newspaper, the Verde Independent, is
published by Verde Valley Newspapers,
Inc. A local hotel is named the Verde
Valley Inn, and a ballet studio is named
Verde Valley Ballet. Finally, the petition
included a page from the local
telephone directory which lists several
other businesses that use “Verde
Valley” in their names, such as Verde
Valley Plumbing, Verde Valley RV
Resort and Campground, and Verde
Valley Self Storage.

Boundary Evidence

The proposed Verde Valley AVA is
located in Yavapai County, Arizona,
approximately 100 miles north of the
Phoenix metropolitan area. The Verde
River flows through the center of the
valley from northwest to southeast, and

steep foothills rise up around the valley.

The northern boundary separates the
proposed AVA from the Coconino
National Forest. The northern boundary
primarily follows the 3,800-foot
elevation contour because, according to
the petition, the terrain becomes too
steep for cultivation above that
elevation. The proposed eastern
boundary follows a series of elevation
contours to separate the proposed AVA
from extremely steep terrain, as well as
from the public lands within the
Coconino National Forest and
Montezuma’s Well and Montezuma’s
Castle National Monuments. The
proposed southern boundary follows
section lines on the U.S.G.S.
topographic maps because, according to
the petition, there were no other

consistent features on the map to follow.

The petition states that most of the land
south of the proposed boundary is
uninhabited and is part of the Coconino
National Forest. The proposed western
boundary primarily follows the 3,800-
foot elevation contour, to exclude the
steeper terrain of the Black Hills range
and the public lands within the Prescott
National Forest.

Distinguishing Features

The distinguishing features of the
proposed Verde Valley AVA are its
climate, soils, and topography.

TABLE 2—TEMPERATURES
[2012-2017]

Climate

The petition included information on
the annual precipitation amounts,
temperatures in degrees Fahrenheit (F),
and growing degree day 5 (GDD)
accumulations within the proposed
Verde Valley AVA.

TABLE 1—AVERAGE ANNUAL
PRECIPITATION AMOUNTS

[2012-2017]
Average
Location annual
(direction from proposed precipitation

AVA) amounts

(inches)
Proposed AVA .................. 13.83
Fry Lake (North) 29.40
Bar M Canyon (East) ........ 26.86
Baker Butte (South) .......... 27.88
Prescott (West) ................. 18.10

Average annual rainfall amounts
within the proposed Verde Valley AVA
are significantly lower than in the
surrounding regions. Due to the low
rainfall amounts, vineyard owners
within the proposed AVA must use
irrigation to ensure adequate hydration
for their vines. The petition states that
there are sufficient sources of
groundwater within the proposed AVA
for irrigation, and vineyard owners also
employ water conservation methods
such as drip irrigation and the use of
agriculturally approved reclaimed
water.

Location
(direction from proposed AVA)

Proposed AVA
Fry Lake (North)
Bar M Canyon (East) ..
Baker Butte (South) ...
Prescott (West)

Annual mean Maximum Minimum tempera- | Annual growing
temperature temperature ture degree days
(degrees F) (degrees F) (degrees F) accumulations
..................... 64.1 117.0 12.0 5,580
49.0 94.0 -11.0 1,797
50.4 98.0 —-10.0 1,727
53.3 94.0 6.0 2,668
..................... 57.7 104.0 2.0 3,544

Temperatures within the proposed
Verde Valley AVA are warmer than in
each of the surrounding regions and
provide suitable heat and sunlight for

1Blake, W.P. Thenardite, mirabilite, glauberite,
halite, and associates, of the Verde Valley, Arizona
Territory. (1890) American Journal of Science, vol.
39, number 229, pp. 43-45.

2 Twenter, Floyd R., and Metzger, D.G. Geology
and Ground Water in the Verde Valley-The
Mongollon Rim Region, Arizona. Washington:
Government Printing Office. 1963.

photosynthesis. The warm daytime
temperatures lead to high annual GDD
accumulations. According to the
petition, the temperatures and GDD

3Reid, Robert. Top 10 travel destinations for
2013. Lonely Planet. December 2012. https://
www.lonelyplanet.com/travel-tips-and-articles/
77583.

4 Stanton, Alison. Arizona’s Growing Wine
Industry. In Business. October 2013, pp. 20-21.
http://inbusinessphx.com/in-business/arizonas-
growing-wine-industry.

accumulations within the proposed
AVA are best suited for growing warm-
climate grapes such as Syrah, Cabernet

5 See Albert J. Winkler, General Viticulture
(Berkeley: University of California Press, 1974),
pages 61-64. In the Winkler climate classification
system, annual heat accumulation during the
growing season, measured in annual GDDs, defines
climatic regions. One GDD accumulates for each
degree Fahrenheit that a day’s mean temperature is
above 50 degrees F, the minimum temperature
required for grapevine growth.
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Sauvignon, Petite Sirah, Zinfandel,
Malvasia Bianca, and Viognier.

Finally, the petition included a
discussion of the difference between the
daytime high temperatures and
nighttime low temperatures within the
proposed AVA and the surrounding
regions. The petition referred to these
temperature differences as “diurnal
temperature swings.” Although

temperatures in the proposed AVA are
high during the daytime, cool nighttime
air drains into the proposed AVA from
the surrounding higher elevations and
lowers the nighttime temperatures. As a
result, the difference between daytime
high temperatures and nighttime low
temperatures within the proposed AVA
can exceed 30 degrees F, which is a
greater difference than found in any of

the surrounding regions. According to
the petition, such a significant drop in
nighttime temperatures delays grape
ripening, lessens the respiration of
acids, and increases phenolic
development in the grapes. The
following tables show the mean diurnal
temperature swings for each month
during the growing season for the years
2014 to 2016.

TABLE 3—DIURNAL TEMPERATURE SWINGS FOR 2014

[Degrees F]
~ Location Month
(direction from proposed AVA) April May June July August September
Within proposed AVA .........ccccoveieneeiens 37.7 38.8 41.3 32.1 29.5 31.0
Fry Lake (NOMh) .....o.ovvvceceeeeeeeceeceeeea. 28.3 30.0 35.4 27.7 23.7 24.1
Bar M Canyon (East) .......ccccceveeniiiienns 31.7 32.9 38.7 30.0 26.8 27.3
Baker Butte (South) 19.7 20.9 23.2 21.9 18.7 16.2
Prescott (West) ....ccooceeeiiiriieiiecieeecee, 30.3 30.5 33.3 25.8 25.0 26.6
TABLE 4—DIURNAL TEMPERATURE SWINGS FOR 2015
[Degrees F]
o Location Month
(direction from proposed AVA) April May June July August September
Within proposed AVA ........ccocoiiiinniennen, 37.3 33.0 38.0 32.2 34.4 33.9
Fry Lake (North) ............ 26.6 22.7 30.4 25.1 26.5 26.3
Bar M Canyon (East) .... 33.0 30.6 35.7 28.0 29.4 30.4
Baker Butte (South) ...... 19.9 18.7 20.8 19.6 20.5 18.4
Prescott (West) .....ccovvvevireeiineccieciene 30.2 26.1 31.2 24.6 26.1 28.7
TABLE 5—DIURNAL TEMPERATURE SWINGS FOR 2016
[Degrees F]
o Location Month
(direction from proposed AVA) April May June July August September
Within proposed AVA ........cccocoiiiiiiieenen. 35.4 36.0 39.5 36.8 29.8 32.2
Fry Lake (North) 24.9 26.6 32.7 29.2 24.4 25.0
Bar M Canyon (East) ......cccccoeenienineencne 28.7 30.6 37.0 32.3 27.2 28.9
Baker Butte (South) .......ccccoviviiiinenne 18.5 19.5 231 221 18.0 16.7
Prescott (West) ...ccoceveiiieiiiiieeeeee 27.6 28.1 31.1 28.1 24.4 26.3

Soils

The soils within the proposed Verde
Valley AVA are primarily alluvial soils.
According to the petition, the majority
of the soils within the proposed AVA
are of the Altar, Mule, Cornville,
Anthony, Retriever, House Mountain,
Cowan, and Arizo soil series. The
composition of these soils ranges from
very fine sandy loam to gravelly loam
with silt and limestone. Traces of the
Supai, Verde, and Martin Limestone
formations can also be found throughout
the proposed AVA.

The petition states that the soils of the
proposed AVA generally provide
appropriate water drainage and have
above-moderate levels of nutrients,

although low calcium and magnesium
levels are common. Additionally, the
high bicarbonate levels in the
groundwater of the proposed AVA have
been found to increase soil pH and
inhibit nutrient uptake in the vines. The
petition states that these unfavorable
vineyard conditions can be mitigated
through rootstock, varietal, and clonal
selections that can tolerate and even
benefit from these nutrient deficiencies.
To the north and east of the proposed
Verde Valley AVA, along the Mongollon
Rim, the soils are described in the
petition as “stony.” The most prominent
soil series in these two regions are
Brolliar stony loam and Siesta stony silt
loam. According to the petition, the
remainder of the soil to the north and

east of the proposed AVA is comprised
of approximately 22 other defined soil
series, most of which have the terms
“stony”’ or “very stony’ in their names.
To the west and southwest of the
proposed AVA, in the Black Hills, the
soils are also typically stony. Major soil
series in these regions include Brolliar
very stony clay loam, Soldier cobbly
loam, Lonti-Wineg, and Lynx.
Topography

The proposed Verde Valley AVA is
located within the basin of the Verde
River. The petition describes the shape
of this basin as a “bowl with a crack in
it to the south where the river flows out
of the valley.” The edges of the “bowl”
gently slope down towards the valley
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floor at angles of 2 to 15 percent.
Elevations within the proposed AVA
range from approximately 3,000 feet to
5,000 feet, although most of the
proposed AVA is below 3,900 feet.

The proposed AVA is surrounded on
all sides by higher elevations and
steeper slopes. To the north and
northeast of the proposed AVA,
elevations rise up to 8,000 feet along the
edge of the Mongollon Rim. To the west
and southwest of the proposed AVA are
the Black Mountains, which have steep
slopes and elevations up to
approximately 7,800 feet.

According to the petition, the
proposed Verde Valley AVA’s
topography affects viticulture. Gentle
slopes allow for easier vineyard
management than steep slopes.
Furthermore, because the proposed
AVA is lower than the surrounding
regions, cold air drains from the higher
elevations into the proposed AVA
during the spring and fall. As a result,
the risk of frost damage increases in the
proposed AVA, particularly in
vineyards adjacent to the river. The
petition states that vineyard owners
attempt to mitigate the risk of frost by

SUMMARY OF DISTINGUISHING FEATURES

using inversion fans and protective
sprays and by planting late-budding
varietals of grapes.

Summary of Distinguishing Features

The evidence provided in the petition
indicates that the climate, soil, and
topography of the proposed Verde
Valley AVA distinguish it from the
surrounding regions in each direction.
The following table summarizes the
features of the proposed AVA and the
surrounding regions.

Region

Climate Soils

Topography

Proposed Verde Valley AVA ..........

North ..o, Higher annual rainfall amounts; | Stony soils primarily of the Brollar
lower GDD accumulations; stony loam and Siesta stony silt
cooler summers and colder win- series.
ters; smaller diurnal tempera-
ture difference swings.

East ..o Higher annual rainfall amounts; | Stony soils primarily of the Brolliar
lower GDD accumulations; stony loam and Siesta stony silt
cooler summers and colder win- series.
ters; smaller diurnal tempera-
ture difference swings.

SOULN i Higher annual rainfall amounts; | Stony soils primarily of the Brolliar
lower GDD  accumulations;
cooler summers and moderate cobbly loam, Lonti-Wineg, and
winters; smaller diurnal tem- Lynx series.
perature difference swings.

WESE oo Higher annual rainfall amounts;

lower

winters;

Average of 13.83 inches of rain
annually; average GDD accu-
mulations of 5,580; hot sum-
mers and moderate winters;
growing season diurnal
perature swings of 30 degrees
or higher.

perature difference swings.

and limestone.
tem-

GDD  accumulations;
cooler summers and moderate cobbly loam, Lonti-Wineg, and
smaller diurnal tem- Lynx series.

Alluvial soils composed of loams
ranging from very fine sandy
loams to gravelly loams with silt

very stony clay loam, Soldier

Stony soils primarily of the Brolliar
very stony clay loam, Soldier

Gentle slopes with angles of 2 to
15 percent; elevations between
3,000 and 5,000 feet.

Steep slopes with elevations up to
8,000 feet.

Steep slopes with elevations up to
8,000 feet.

Steep slopes with elevations up to
7,800 feet.

Steep slopes with elevations up to
7,800 feet.

TTB Determination

TTB concludes that the petition to
establish the approximately 200-square
mile Verde Valley AVA merits
consideration and public comment, as
invited in this proposed rule.

Boundary Description

See the narrative description of the
boundary of the petitioned-for AVA in
the proposed regulatory text published
at the end of this proposed rule.

Maps

The petitioner provided the required
maps, and they are listed below in the
proposed regulatory text. You may also
view the proposed Verde Valley AVA
boundary on the AVA Map Explorer on
the TTB website, at https://www.ttb.gov/
wine/ava-map-explorer.

Impact on Current Wine Labels

Part 4 of the TTB regulations prohibits
any label reference on a wine that
indicates or implies an origin other than
the wine’s true place of origin. For a
wine to be labeled with an AVA name,
at least 85 percent of the wine must be
derived from grapes grown within the
area represented by that name, and the
wine must meet the other conditions
listed in §4.25(e)(3) of the TTB
regulations (27 CFR 4.25(e)(3)). If the
wine is not eligible for labeling with an
AVA name and that name appears in the
brand name, then the label is not in
compliance and the bottler must change
the brand name and obtain approval of
a new label. Similarly, if the AVA name
appears in another reference on the
label in a misleading manner, the bottler
would have to obtain approval of a new
label. Different rules apply if a wine has

a brand name containing an AVA name
that was used as a brand name on a
label approved before July 7, 1986. See
§4.39(i)(2) of the TTB regulations (27
CFR 4.39(i)(2)) for details.

If TTB establishes this proposed AVA,
its name, ‘“Verde Valley,” will be
recognized as a name of viticultural
significance under §4.39(i)(3) of the
TTB regulations (27 CFR 4.39(i)(3)). The
text of the proposed regulation clarifies
this point. Consequently, if this
proposed rule is adopted as a final rule,
wine bottlers using the name “Verde
Valley” in a brand name, including a
trademark, or in another label reference
as to the origin of the wine, would have
to ensure that the product is eligible to
use the AVA name as an appellation of
origin.
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Public Participation
Comments Invited

TTB invites comments from interested
members of the public on whether it
should establish the proposed AVA.
TTB is also interested in receiving
comments on the sufficiency and
accuracy of the name, boundary, soils,
climate, and other required information
submitted in support of the petition.
Please provide any available specific
information in support of your
comments.

Because of the potential impact of the
establishment of the proposed Verde
Valley AVA on wine labels that include
the term “Verde Valley,” as discussed
above under Impact on Current Wine
Labels, TTB is particularly interested in
comments regarding whether there will
be a conflict between the proposed area
name and currently used brand names.
If a commenter believes that a conflict
will arise, the comment should describe
the nature of that conflict, including any
anticipated negative economic impact
that approval of the proposed AVA will
have on an existing viticultural
enterprise. TTB is also interested in
receiving suggestions for ways to avoid
conflicts, for example, by adopting a
modified or different name for the AVA.

Submitting Comments

You may submit comments on this
proposed rule by using one of the
following three methods (please note
that TTB has a new address for
comments submitted by U.S. Mail):

e Federal e-Rulemaking Portal: You
may send comments via the online
comment form posted with this
proposed rule within Docket No. TTB-
2020-0002 on “Regulations.gov,” the
Federal e-rulemaking portal, at http://
www.regulations.gov. A direct link to
that docket is available under Notice
No. 187 on the TTB website at https://
www.tth.gov/wine/wine-
rulemaking.shtml. Supplemental files
may be attached to comments submitted
via Regulations.gov. For complete
instructions on how to use
Regulations.gov, visit the site and click
on the “Help” tab.

e U.S. Mail: You may send comments
via postal mail to the Director,
Regulations and Rulings Division,
Alcohol and Tobacco Tax and Trade
Bureau, 1310 G Street NW, Box 12,
Washington, DC 20005.

e Hand Delivery/Courier: You may
hand-carry your comments or have them
hand-carried to the Alcohol and
Tobacco Tax and Trade Bureau, 1310 G
Street NW, Suite 400, Washington, DC
20005.

Please submit your comments by the
closing date shown above in this
proposed rule. Your comments must
reference Notice No. 187 and include
your name and mailing address. Your
comments also must be made in
English, be legible, and be written in
language acceptable for public
disclosure. TTB does not acknowledge
receipt of comments, and TTB considers
all comments as originals.

In your comment, please clearly
indicate if you are commenting on your
own behalf or on behalf of an
association, business, or other entity. If
you are commenting on behalf of an
entity, your comment must include the
entity’s name, as well as your name and
position title. If you comment via
Regulations.gov, please enter the
entity’s name in the “Organization”
blank of the online comment form. If
you comment via postal mail or hand
delivery/courier, please submit your
entity’s comment on letterhead.

You may also write to the
Administrator before the comment
closing date to ask for a public hearing.
The Administrator reserves the right to
determine whether to hold a public
hearing.

Confidentiality

All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

Public Disclosure

TTB will post, and you may view,
copies of this proposed rule, selected
supporting materials, and any online or
mailed comments received about this
proposal within Docket No. TTB-2020-
0002 on the Federal e-rulemaking
portal, Regulations.gov, at https://
www.regulations.gov. A direct link to
that docket is available on the TTB
website at https://www.tth.gov/wine/
wine-rulemaking.shtml under Notice
No. 187. You may also reach the
relevant docket through the
Regulations.gov search page at https://
www.regulations.gov. For information
on how to use Regulations.gov, click on
the site’s “Help” tab.

All posted comments will display the
commenter’s name, organization (if
any), city, and State, and, in the case of
mailed comments, all address
information, including email addresses.
TTB may omit voluminous attachments
or material that the Bureau considers
unsuitable for posting.

You may also view copies of this
proposed rule, all related petitions,
maps and other supporting materials,

and any electronic or mailed comments
that TTB receives about this proposal by
appointment at the TTB Information
Resource Center, 1310 G Street NW,
Suite 400, Washington, DC 20005. You
may also obtain copies at 20 cents per
8.5- x 11-inch page. Please note that
TTB is unable to provide copies of
USGS maps or any similarly-sized
documents that may be included as part
of the AVA petition. Contact TTB’s
Regulations and Rulings Division at the
above address, by email using the web
form at https://www.ttb.gov/contact-rrd,
or by telephone at 202—453-1039, ext.
175, to schedule an appointment or to
request copies of comments or other
materials.

Regulatory Flexibility Act

TTB certifies that this proposed
regulation, if adopted, would not have
a significant economic impact on a
substantial number of small entities.
The proposed regulation imposes no
new reporting, recordkeeping, or other
administrative requirement. Any benefit
derived from the use of an AVA name
would be the result of a proprietor’s
efforts and consumer acceptance of
wines from that area. Therefore, no
regulatory flexibility analysis is
required.

Executive Order 12866

It has been determined that this
proposed rule is not a significant
regulatory action as defined by
Executive Order 12866 of September 30,
1993. Therefore, no regulatory
assessment is required.

Drafting Information

Karen A. Thornton of the Regulations
and Rulings Division drafted this
proposed rule.

List of Subjects in 27 CFR Part 9
Wine.
Proposed Regulatory Amendment

For the reasons discussed in the
preamble, TTB proposes to amend title
27, chapter I, part 9, Code of Federal
Regulations, as follows:

PART 9—AMERICAN VITICULTURAL
AREAS

m 1. The authority citation for part 9
continues to read as follows:

Authority: 27 U.S.C. 205.

Subpart C—Approved American
Viticultural Areas

m 2. Subpart C is amended by adding
§9. to read as follows:
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§9.  Verde Valley.

(a) Name. The name of the viticultural
area described in this section is “Verde
Valley”. For purposes of part 4 of this
chapter, “Verde Valley” is a term of
viticultural significance.

(b) Approved maps. The 9 United
States Geological Survey (USGS)
1:24,000 scale topographic maps used to
determine the boundary of the Verde
Valley viticultural area are titled:

1) Camp Verde, Ariz., 1969;

) Clarkdale, Ariz., 1973;

) Cornville, Ariz., 1968;

) Cottonwood, Ariz., 1973;

) Lake Montezuma, Ariz., 1969;

) Middle Verde, Ariz., 1969;

) Munds Draw, Ariz., 1973;

) Page Springs, Ariz., 1969; and

) Sedona, Ariz., 1969.

¢) Boundary. The Verde Valley
viticultural area is located in Yavapai
County, Arizona. The boundary of the
Verde Valley viticultural area is as
described below:

(1) The beginning point of the
boundary is at the intersection of the
3,800-foot elevation contour and the
northern boundary of Section 32, T17N/
R3E, on the Clarkdale Quadrangle. From
the beginning point, proceed east along
the northern boundary of Section 32
until its intersection with the Verde
River; then

(2) Proceed north along the Verde
River to its intersection with the
western boundary of Section 21, T17N/
R3E; then

(3) Proceed north along the western
boundaries of Sections 21 and 16 to the
intersection with the 3,800-foot
elevation contour; then

(4) Proceed southerly then easterly
along the 3,800-foot elevation contour,
crossing onto the Page Springs
Quadrangle, to its intersection with Bill
Gray Road in Section 18, T16N/R4E;
then

(5) Proceed north along Bill Gray
Road to its intersection with an
unnamed, unimproved road known
locally as Forest 761B Road in Section
32, T17N/R4E; then

(6) Proceed east, then northeast, along
Forest 761B Road to its intersection
with Red Canyon Road in Section 26,
T17N/R4E; then

(7) Proceed south along Red Canyon
Road to its intersection with U.S.
Highway 89 Alt. in Section 35, T17N/
R4E; then

(8) Proceed east over U.S. Highway 89
Alt. in a straight line to and unnamed,
unimproved road known locally as
Angel Valley Road, and proceed
southeasterly along Angel Valley Road
as it becomes a light-duty road, crossing
over Oak Creek, and continuing along
the southernmost segment of Angel

Valley Road to its terminus at a
structure on Deer Pass Ranch in Section
12, T16N/R4E; then

(9) Proceed south in a straight line to
the 3,800-foot elevation contour in
Section 12, T16/NR4E; then

(10) Proceed south-southeasterly
along the 3,800-foot elevation contour,
crossing over the southwestern corner of
the Sedona Quadrangle and onto the
Lake Montezuma Quadrangle, to the
intersection of the contour line with an
unnamed creek in Section 6, T15N/R5E;
then

(11) Proceed southwesterly along the
unnamed creek until its intersection
with the 3,600-foot elevation contour in
Section 1, T15N/R4E; then

(12) Proceed southerly along the
3,600-foor elevation contour, crossing
briefly onto the Cornville Quadrangle
and then back onto the Lake Montezuma
Quadrangle, to the intersection of the
elevation contour with an unnamed
secondary highway known locally as
Cornville Road in Section 7, T15N/R5E;
then

(13) Proceed southeast along Cornville
Road to its intersection with the 3,600-
foot elevation contour in Section 20,
T15N/R5 E; then

(14) Proceed easterly, then southerly,
along the elevation contour to its
intersection with the boundary of the
Montezuma Castle National Monument
in Section 36, T15N/R5E; then

(15) Proceed west, southeast,
southwest, and then east along the
boundary of the Montezuma Castle
National Monument to its intersection
with range line separating R5E and R6E;
then

(16) Proceed south along the R5E/R6E
range line, crossing onto the Camp
Verde Quadrangle, to the intersection of
the range line and the southeastern
corner of Section 12, T14N/R5E; then

(17) Proceed west along the southern
boundaries of Sections 12, 11, 10, and
9 to the intersection of the southern
boundary of Section 9 and the
Montezuma Castle National Monument;
then

(18) Proceed along the boundary of
the Montezuma Castle National
Monument in a counterclockwise
direction to the intersection of the
monument boundary and the 3,300-foot
elevation contour in Section 16, T14N/
R5E; then

(19) Proceed southerly, then
southeasterly, along the 3,300-foot
elevation contour to its intersection
with the eastern boundary of Section 18,
T13N/R6E; then

(20) Proceed south along the eastern
boundary of Section 18 to its
intersection with the southern boundary
of Section 18; then

(21) Proceed west along the southern
boundaries of Sections 19, 13, 14, 15,
16, 17, and 18, T13N/R53, and Section
13, T13N/R4E, to the intersection with
the 3,800-foot elevation contour in
Section 13, T13N/R4E; then

(22) Proceed northwesterly along the
3,800-foot elevation contour, crossing
over the Middle Verde and Cornville
Quadrangles and onto the Cottonwood
Quadrangle, to the intersection of the
elevation contour with an unnamed
creek in Del Monte Gulch in Section 5,
T15N/R3E; then

(23) Proceed westerly along the
unnamed creek to its intersection with
the 5,000-foot elevation contour in
Section 26, T16N/R2E; then

(24) Proceed northerly along the
5,000-foot elevation contour, crossing
over the Clarkdale Quadrangle and onto
the Munds Draw Quadrangle, to the
intersection of the elevation contour
with a pipeline in Section 4, T16N/R2E;
then

(25) Proceed southeasterly along the
pipeline, crossing onto the Clarkdale
Quadrangle, and continuing
northeasterly along the pipeline to its
intersection with the 3,800-foot
elevation contour in Section 32, T17N/
R3E; then

(26) Proceed northerly along the
3,800-foot contour, returning to the
beginning point.

Signed: November 26, 2019.

Mary G. Ryan,
Acting Administrator.

Approved: February 4, 2020.
Timothy E. Skud,

Deputy Assistant Secretary (Tax, Trade, and
Tariff Policy).

[FR Doc. 2020-04012 Filed 2—27-20; 8:45 am]
BILLING CODE 4810-31-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 100

[Docket Number USCG-2020-0078]

RIN 1625-AA08

Special Local Regulation; Sail Grand

Prix 2020 Race Event; San Francisco,
CA

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary special local
regulation in the navigable waters of
San Francisco Bay in San Francisco, CA
in support of the San Francisco Sail
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Grand Prix 2020 official practice and
race periods between April 30, 2020 and
May 3, 2020. This special local
regulation is necessary to ensure the
safety of mariners transiting the area
from the dangers of high-speed sailing
activities associated with the Sail Grand
Prix 2020 race event. This proposed
temporary special local regulation will
temporarily restrict vessel traffic
adjacent to the city of San Francisco
waterfront in the vicinity of the Golden
Gate Bridge and Alcatraz Island and
prohibit vessels and persons not
participating in the race event from
entering the dedicated race and practice
areas. We invite your comments on this
proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 30, 2020.

ADDRESSES: You may submit comments
identified by docket number USCG—
2020-0078 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Lieutenant
Jennae Cotton, Waterways Management,
U.S. Coast Guard; telephone 415-399—
3585, email SFWaterways@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

COTP Captain of the Port San Francisco
CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
PATCOM Patrol Commander

§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

On June 3, 2019, F50 League, LLC
notified the Coast Guard of an intention
to conduct the “Sail Grand Prix 2020
event in the San Francisco Bay. F50
League, LLC is a sailing league featuring
world-class sailors racing 50-foot foiling
catamarans. The season starts in
February 2020. The event will be held
in six iconic cities throughout the
world, traveling to the San Francisco
Bay in May 2020. In San Francisco, they
propose to take advantage of the natural
amphitheater that the central bay and
city waterfront provide.

F50 League, LLC has applied for a
Marine Event Permit to hold the Sail
Grand Prix 2020 race event on the
waters of the San Francisco Bay in San

Francisco, California. The Coast Guard
has not approved the Marine Event
Permit and is still evaluating the
application. If the permit is approved,
however, we anticipate that a special
local regulation may be necessary to
ensure public safety during the practice
and race periods. To provide adequate
time for public input, we are proposing
this special local regulation prior to a
decision on the Marine Event Permit.

Prior to drafting this notice of
proposed rulemaking, the Coast Guard
solicited input from maritime
stakeholders to better understand the
nature of commercial and recreational
activities on the Bay and how the
proposed Sail Grand Prix 2020 race
event could impact such activities. The
Coast Guard participated in both a
navigation work group and monthly
public meeting of the local Harbor
Safety Committee (HSC) to meet with
stakeholders to obtain information and
gather feedback on notional approaches
to enacting regulation in connection
with the Sail Grand Prix 2020 race
event. Additionally, the Coast Guard has
taken feedback from the Sail Grand Prix
2019 race event into consideration for
the plans associated with the Sail Grand
Prix 2020 race event.

These regulations are needed to keep
persons and vessels away from the
sailing race vessels, which exhibit
unpredictable maneuverability and have
a demonstrated likelihood during the
simulation of racing scenarios for
capsizing. The special local regulation
will help prevent injuries and property
damage that may be caused upon impact
by these fast-moving vessels. The
provisions of this temporary special
local regulation will not exempt racing
vessels from any federal, state, or local
laws or regulations, including Nautical
Rules of the Road. The Coast Guard
proposes this rulemaking under
authority in 46 U.S.C. 70034 (previously
33 U.S.C. 1231).

Under 33 CFR 100.35, the Coast
Guard District Commander has
authority to promulgate certain special
local regulations deemed necessary to
ensure the safety of life on the navigable
waters immediately before, during, and
immediately after an approved regatta.
Pursuant to 33 CFR 1.05-1(i), the
Commander of Coast Guard District 11
has delegated to the COTP the
responsibility of issuing such
regulations.

III. Discussion of Proposed Rule

The COTP proposes to establish a
special local regulation associated with
the Sail Grand Prix 2020 race event from
11:30 a.m. to 5:30 p.m. on each of April
30, 2020, May 1, 2020, May 2, 2020, and

May 3, 2020. The areas regulated by this
special local regulation will be east of
the Golden Gate Bridge, south of
Alcatraz Island, west of Treasure Island,
and in the vicinity of the city of San
Francisco waterfront. The Coast Guard
proposes to establish an official practice
race area, an official race area, a
spectator area, and a no-loitering area.
Images of the four zones and
enforcement dates and times of these
proposed regulated areas may be found
in the docket.

The proposed special local regulation
would encompass all navigable waters
of the San Francisco Bay, from surface
to bottom, within the area formed by
connecting the following latitude and
longitude points in the following order:
37°48’18” N, 122°27’44” W; thence to
37°48’30” N, 122°27’56” W; thence to
37°4918” N, 122°27’59” W; thence to
37°49'34” N, 122°25”36” W; thence to
37°49’10” N, 122°25’10” W; thence to
37°48’45” N, 122°25’10” W; thence to
37°48’42” N, 122°2513” W and thence
along the shore to the point of
beginning. Located within this footprint,
there would be four separate regulated
areas: Zone ‘“A”, the Official Practice
Box Area; Zone “B”, the Official Race
Box Area; Zone “C”, the Spectator Area;
and Zone “D”, the No Spectating or
Loitering Area.

Zone “A”, the Official Practice Box
Area, would encompass all navigable
waters of the San Francisco Bay, from
surface to bottom, within the area
formed by connecting the following
latitude and longitude points in the
following order: 37°49'19” N, 122°2719”
W; thence to 37°49°28” N, 122°25’52” W;
thence to 37°4849” N, 122°25’45” W;
thence to 37°48742” N, 122°27°00” W;
thence to 37°48’51” N, 122°27'14” W
and thence to the point of beginning.
Only designated Sail Grand Prix 2020
race and support vessels would be
permitted to enter Zone “A”. Zone “A”
would be used by the race and support
vessels during the official practice
period on April 30th, 2020 and May 1st,
2020. Zone “A”, the Official Practice
Box Area, will be enforced during the
official practices from 11:30 a.m. to 5:30
p-m. on April 30, 2020 and May 1, 2020.
Excluding the public from entering
Zone “A” is necessary to provide
protection from the operation of the
high-speed sailing vessels within this
area.

Zone “B”, the Official Race Box Area,
would be marked by 12 or more colored
visual markers. The position of these
markers would be confirmed via
Broadcast Notice to Mariners at least
three days prior to the event. Only
designated Sail Grand Prix 2020 race,
support, and VIP vessels would be
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permitted to enter Zone “B”’. Because of
the hazards posed by the sailing
competition, excluding non-race vessel
traffic from Zone “B” is necessary to
provide protection from the operation of
the high-speed sailing vessels within
this area.

Zone “C”, the Spectator Area, will
include specified parts of the waters
immediately adjacent to racing Zone
“B”” and will be defined by latitude and
longitude points as per Broadcast Notice
to Mariners. Zone “C” will be further
divided into three additional sub-areas:
Zone “C1 East”, Zone “C1 West”’, and
Zone “C2”. Zone “C1 East” and Zone
“C1 West” would be the general
spectator zones that are open to all
vessel spectators. Zone “C2” will be a
separate designated spectator area or
areas marked by approximately four or
more colored visual markers that will be
managed by marine event sponsor
officials. The designation of Zone “C”,
to include Zone “C1 East”, Zone “C1
West”, and Zone “C2”, will allow
spectators to observe the Sail Grand Prix
2020 race event in a regulated area at a
safe distance from the sailing regatta
occurring in Zone “B”.

Zone “D” will be the No Spectating or
Loitering Area. This zone will allow
vessels to transit in and out of marinas,
piers, and vessel launching locations
along the San Francisco waterfront
throughout the duration of the Sail
Grand Prix event. Additionally, this
zone keeps vessel traffic moving along
the northern boundary of the regulated
area, reducing any impact of
recreational vessels on commercial
shipping traffic. All vessels shall
maintain headway and shall not loiter
or anchor within the confines of Zone
“D”. Mariners can transit Zone “D”
during the Sail Grand Prix, decreasing
the impact to the San Francisco
waterfront and vessel traffic lanes. All
mariners must obey the direction of the
COTP or the COTP’s designated
representative while transiting Zone
“D”.

Zones “B”’, “C”, and “D” will be
enforced at all times during the races,
from 11:30 a.m. to 5:30 p.m. on May 2,
2020 and May 3, 2020.

The duration of the establishment of
the proposed special local regulation is
intended to ensure the safety of vessels
in these navigable waters before, during,
and after the scheduled practice and
race periods. This proposed temporary
special local regulation will temporarily
restrict vessel traffic adjacent to the city
of San Francisco waterfront in the
vicinity of the Golden Gate Bridge and
Alcatraz Island and prohibit vessels and
persons not participating in the race
event from entering the established race

area. The regulatory text we are
proposing appears at the end of this
document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action”” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the size, location, and
duration of the special local regulation.
With this special local regulation, the
Coast Guard intends to maintain
commercial access to the ports through
an alternate vessel traffic management
scheme. The special local regulation is
limited in duration, and is limited to a
narrowly tailored geographic area with
designated and adequate space for
transiting vessels to pass when
permitted by the COTP or a designated
representative. In addition, although
this rule restricts access to the waters
encompassed by the special local
regulation, the effect of this rule will not
be significant because the local
waterway users will be notified in
advance via public Notice to Mariners to
ensure the special local regulation will
result in minimum impact. Therefore
mariners will be able to plan ahead and
transit outside of the periods of
enforcement of the special local
regulation, and if they choose not to do
so, they will be able to transit around
the northern side of the special local
regulation. The entities most likely to be
affected are commercial vessels and
pleasure craft engaged in recreational
activities.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on

small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

This rule may affect owners and
operators of commercial vessels and
pleasure craft engaged in recreational
activities and sightseeing. This special
location regulation will not have a
significant economic impact on a
substantial number of small entities for
the reasons stated in section IV.A.
above. This special local regulation will
be subject to enforcement for a limited
duration. When the special local
regulation is in effect, vessel traffic can
pass safely around the regulated area.
The maritime public will be advised in
advance of this special local regulation
via Notice to Mariners.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule will have a significant
economic impact on it, please submit a
comment (see ADDRESSES) explaining
why you think it qualifies and how and
to what degree this rule would
economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule will affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section. The Coast
Guard will not retaliate against small
entities that question or complain about
this proposed rule or any policy or
action of the Coast Guard.

C. Collection of Information

This proposed rule will not call for a
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
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levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.
Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it will not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please call or email the person
listed in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 023—-01, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a special local regulation
that will create a regulated area, divided
into four zones, of limited size and
duration that includes areas for vessel
traffic to pass. Normally such actions
are categorically excluded from further
review under paragraph L61 of
Appendix A, Table 1 of DHS Instruction
Manual 023-01-001-01, Rev. 01. A
preliminary Record of Environmental
Consideration supporting this
determination is available in the docket.
For instructions on locating this docket,
see the ADDRESSES section of this
preamble. We seek any comments or
information that may lead to the

discovery of a significant environmental
impact from this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places, or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit https://
www.regulations.gov/privacyNotice.

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 100
Marine safety, Navigation (water),
Reporting and recordkeeping
requirements, Waterways.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 100 as follows:

PART 100—SAFETY OF LIFE ON
NAVIGABLE WATERS

m 1. The authority citation for Part 100
continues to read as follows:

Authority: 46 U.S.C. 70041; 33 CFR 1.05—
1.

m 2. Add §100.35.T11-018 to read as
follows:

§100.35T11-018 Special Local Regulation;
Sail Grand Prix 2020 Race Event, San
Francisco, CA

(a) Location. The following area is
subject to a temporary special local
regulation: all navigable waters of the
San Francisco Bay, from surface to
bottom, encompassed by a line
connecting the following latitude and
longitude points in the following order:
37°48’18” N, 122°27’44” W; thence to
37°48’30” N, 122°27’56” W; thence to
37°4918” N, 122°27’59” W; thence to
37°49'34” N, 122°25"36” W; thence to
37°49'10” N, 122°25"10” W; thence to
37°48’45” N, 122°25"10” W; thence to
37°48’42” N, 122°2513” W and thence
along the shore to the point of
beginning.

(b) Definitions. As used in this
section,

(i) “Designated representative” means
a Coast Guard Patrol Commander or
“PATCOM”, including a Coast Guard
coxswain, petty officer, or other officer
on a Coast Guard vessel or a Federal,
State, or local officer designated by or
assisting the Captain of the Port San
Francisco (COTP) in the enforcement of
the special local regulation.

(ii) Zone “A” means the Official
Practice Box Area. This zone will
encompass all navigable waters of the
San Francisco Bay, from surface to
bottom, within the area formed by
connecting the following latitude and
longitude points in the following order:
37°49'19” N, 122°2719” W; thence to
37°49’28” N, 122°25’52” W; thence to
37°48’49” N, 122°25’45” W; thence to
37°48742” N, 122°27°00” W; thence to
37°48’51” N, 122°27’14” W and thence
to the point of beginning.

(iii) Zone “B”’ means the Official Race
Box Area, which will be marked by 12
or more colored visual markers within
the special regulation area designated in
paragraph (a). The position of these
markers will be specified via Broadcast
Notice to Mariners at least three days
prior to the event.

(iv) Zone “C” means the Spectator
Area, which is within the special local
regulation area designated in paragraph
(a) and outside of Zone “B”, the Official
Race Box Area. Zone “C” will be
defined by latitude and longitude points
per Broadcast Notice to Mariners. Zone
“C” will be further divided into three
additional sub-areas: Zone “C1 East”,
Zone “C1 West”, and Zone “C2”. Zone
“C1 East” and Zone “C1 West” will be
the general spectator areas that are open
to all vessel spectators. Zone “C2”
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means the separately designated
spectator area or areas marked by
approximately four or more colored
buoys that will be managed by marine
event sponsor officials. Vessels shall not
anchor within the confines of Zone “C”.

(v) Zone “D”” means the No Spectating
or Loitering Area. This zone will allow
vessels to transit in and out of marinas,
piers, and vessel launch areas
throughout the duration of the Sail
Grand Prix. All vessels shall maintain
headway and shall not loiter or anchor
within the confines of Zone “D”.
Mariners can transit Zone “D” during
the Sail Grand Prix 2020 event,
decreasing the impact of the special
local regulation to the San Francisco
waterfront.

(c) Special Local Regulation. The
following regulations apply between
11:30 a.m. and 5:30 p.m. on the Sail
Grand Prix 2020 official practice and
race days.

(i) Only support and race vessels will
be authorized by the COTP or
designated representative to enter Zone
“A” during the official practice days.
Only support and race vessels will be
authorized by the COTP or designated
representative to enter Zone “B” during
the race event. Vessel operators desiring
to enter or operate within Zone “B”
must contact the COTP or a designated
representative to obtain permission to
do so. Persons and vessels may request
permission to transit Zone “B” on VHF—
23A.

(ii) Spectator vessels in Zone “C”
must maneuver as directed by the COTP
or designated representative. When
hailed or signaled by the COTP or
designated representative by a
succession of sharp, short signals by
whistle or horn, the hailed vessel must
come to an immediate stop and comply
with the lawful directions issued.
Failure to comply with a lawful
direction may result in additional
operating restrictions, citation for failure
to comply, or both.

(iii) Spectator vessels in Zone “C”
must operate at safe speeds which will
create minimal wake.

(iv) Vessels in Zone “D” shall
maintain headway and shall not loiter
or anchor within the confines of Zone
“D”. Vessels in Zone “D’” must
maneuver as directed by the COTP or
designated representative.

(v) Rafting and anchoring of vessels
are prohibited within Zones “A”, “B”,
“C”, and “D”.

(d) Enforcement periods. This special
local regulation will be enforced for the
official practices and race events from
April 30, 2020 through May 3, 2020
from 11:30 a.m. until 5:30 p.m. each
day. At least 24 hours in advance of the

first race event, the COTP will notify the
maritime community of periods during
which these zones will be enforced via
Notice to Mariners and via the Coast
Guard Boating Public Safety Notice.

Dated: February 19, 2020.
Howard H. Wright,

Captain, U.S. Coast Guard, Alternate Captain
of the Port, San Francisco.

[FR Doc. 2020-03993 Filed 2—27-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165
[Docket Number USCG-2020-0088]
RIN 1625-AA00

Safety Zone; New Jersey Intracoastal
Waterway, Atlantic City, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to establish a temporary safety zone for
certain navigable waters of the New
Jersey Intracoastal Waterway. The safety
zone is needed to protect participants of
the Stockton University—AC Double
Duel Regatta on these navigable waters
near Atlantic City, NJ, during the rowing
competition on April 4, 2020, and April
5, 2020. This proposed rulemaking
would prohibit non-participant persons
and vessels from entering, transiting
through, anchoring in, or remaining
within the safety zone unless authorized
by the Captain of the Port (COTP)
Delaware Bay or a designated
representative. We invite your
comments on the proposed rulemaking.

DATES: Comments and related material
must be received by the Coast Guard on
or before March 16, 2020.

ADDRESSES: You may submit comments
identified by docket number USCG—
2020-0088 using the Federal
eRulemaking Portal at https://
www.regulations.gov. See the ‘“Public
Participation and Request for
Comments” portion of the
SUPPLEMENTARY INFORMATION section for
further instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions about this proposed
rulemaking, call or email Petty Officer
Thomas Welker, U.S. Coast Guard
Sector Delaware Bay, Waterways
Management Division; telephone 215—
271-4814, email Thomas.].Welker@
uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

COTP Captain of the Port

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background, Purpose, and Legal
Basis

The Stockton University Athletic
Department notified the Coast Guard
that it will be conducting a rowing
competition from noon to 6:30 p.m. on
April 4, 2020, and from 7:30 a.m. to 1:30
p.-m. on April 5, 2020. The competition
will consist of rowing teams in 40" to 60
racing shells on a 2000-meter course in
the New Jersey Intracoastal Waterways
of Atlantic City, New Jersey. The
Captain of the Port Delaware Bay
(COTP) has determined that potential
hazards associated with this rowing
event will be a safety concern for
participants and for vessels operating
within the specified waters of the New
Jersey Intracoastal Waterway.

The purpose of this rulemaking is to
protect participants, spectators, and
transiting vessels on waters near the
regatta on the New Jersey Intracoastal
Waterway before, during, and after the
scheduled event. The Coast Guard is
proposing this rulemaking under
authority 46 U.S.C. 70034 (previously
33 U.S.C. 1231).

III. Discussion of Proposed Rule

The Coast Guard is proposing to
establish a temporary safety zone from
noon on April 4, 2020, until 2 p.m. on
April 5, 2020. The zone would be
enforced from noon to 7 p.m. on April
4, 2020, and from 7 a.m. to 2 p.m. on
April 5, 2020. The safety zone would
cover all navigable waters of the New
Jersey Intracoastal Waterway within the
polygon bounded by the following:
Originating on the southwest portion at
approximate position latitude 39°20'57”
N, longitude 074°27°59” W; thence
northeasterly along the shoreline to
latitude 39°21”35” N, longitude
074°27°06” W; thence east across the
mouth of Beach Thorofare to the
shoreline at latitude 39°21°41” N,
longitude 074°26’55” W; thence east
along the shoreline to latitude
39°21742”N, longitude 074°2651” W;
thence southeast across the New Jersey
Intracoastal Waterway to the shoreline
at latitude 39°21°43” N, longitude
074°26'41” W; thence southwest along
the shoreline to approximate position
latitude 39°20’55” N, longitude
074°27'57” W; thence north to the point
of origin. The duration of the zone is
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intended to ensure the safety of
participants and vessels on these
navigable waters before, during, and
after the rowing event. No person or
vessel will be permitted to enter, transit
through, anchor in, or remain within the
safety zone without obtaining
permission from the COTP Delaware
Bay or a designated representative. If the
COTP Delaware Bay or a designated
representative grants authorization to
enter, transit through, anchor in, or
remain within the safety zone, all
persons and vessels receiving such
authorization must comply with the
instructions of the COTP Delaware Bay
or a designated representative. The
regulatory text we are proposing appears
at the end of this document.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

The impact of this proposed rule is
not significant for the following reasons:
(1) The enforcement periods will last
seven hours each day of the 2-day event
at a time of year when vessel traffic is
usually low; (2) although non-
participant persons and vessels may not
enter, transit through, anchor in, or
remain with the safety zone without
authorization from the COTP Delaware
Bay or a designated representative,
surrounding channels within the New
Jersey Intracoastal Waterways will
remain unaffected. Persons and vessels
will be able to operate in the
surrounding area during the
enforcement period; (3) persons and
vessels will still be able to enter, transit
through, anchor in, or remain within the
regulated area if authorized by the
COTP Delaware Bay or a designated
representative; and (4) the Coast Guard

will provide advance notification of the
safety zone to the local maritime
community by Local Notice to Mariners,
Broadcast Notice to Mariners, and on-
scene actual notice from designated
representatives.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ‘“‘small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule will not
have a significant economic impact on
a substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would not call for
a new collection of information under
the Paperwork Reduction Act of 1995
(44 U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and

the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this proposed rule under that
Order and have determined that it is
consistent with the fundamental
federalism principles and preemption
requirements described in Executive
Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it does not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this rule elsewhere in this preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Directive 02301, Rev. 1,
associated implementing instructions,
and Environmental Planning
COMDTINST 5090.1 (series), which
guide the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (42 U.S.C. 4321-4370f), and
have made a preliminary determination
that this action is one of a category of
actions that do not individually or
cumulatively have a significant effect on
the human environment. This proposed
rule involves a safety zone lasting seven
hours per day for two days that would
prohibit entry within certain navigable
waters during a rowing event. Normally
such actions are categorically excluded
from further review under paragraph
L60(a) of Appendix A, Table 1 of DHS
Instruction Manual 023-01-001-01,
Rev. 1. A preliminary Record of
Environmental Consideration
supporting this determination is
available in the docket. For instructions
on locating the docket, see the
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ADDRESSES section of this preamble. We
seek any comments or information that
may lead to the discovery of a
significant environmental impact from
this proposed rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at https://
www.regulations.gov. If your material
cannot be submitted using https://
www.regulations.gov, call or email the
person in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to https://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
submissions in response to this
document, see DHS’s Correspondence
System of Records notice (84 FR 48645,
September 26, 2018).

Documents mentioned in this NPRM
as being available in the docket, and all
public comments, will be in our online
docket at https://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard is proposing
to amend 33 CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04-6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1.

m 2. Add § 165.T05-0088 to read as
follows:

§165.T05-0088 Safety Zone; New Jersey
Intracoastal Waterway, Atlantic City, NJ.

(a) Location. The following area is a
safety zone: All navigable waters of the
New Jersey Intracoastal Waterway in
Atlantic City, NJ, within the polygon
bounded by the following: Originating
on the southwest portion at approximate
position latitude 39°20’57” N, longitude
074°27’59” W; thence northeasterly
along the shoreline to latitude 39°21"35”
N, longitude 074°27°06” W; thence east
across the mouth of Beach Thorofare to
the shoreline at latitude 39°21’41” N,
longitude 074°26°55” W; thence east
along the shoreline to latitude 39°2142”
N, longitude 074°26’51” W; thence
southeast across the New Jersey
Intracoastal Waterway to the shoreline
at latitude 39°21’43” N, longitude
074°26’41” W; thence southwest along
the shoreline to approximate position
latitude 39°20’55” N, longitude
074°27’57” W; thence north to the point
of origin.

(b) Definitions. As used in this
section, designated representative
means a Coast Guard Patrol
Commander, including a Coast Guard
petty officer, warrant or commissioned
officer on board a Coast Guard vessel or
on board a federal, state, or local law
enforcement vessel assisting the Captain
of the Port (COTP), Delaware Bay in the
enforcement of the safety zone.

(c) Regulations. (1) Under the general
safety zone regulations in subpart C of
this part, you may not enter the safety
zone described in paragraph (a) of this
section unless authorized by the COTP
or the COTP’s designated representative.

(2) To seek permission to enter or
remain in the zone, contact the COTP or
the COTP’s representative via VHF-FM
channel 16 or 215-271-4807. Those in
the safety zone must comply with all
lawful orders or directions given to
them by the COTP or the COTP’s
designated representative.

(3) This section applies to all vessels
except those engaged in law
enforcement, aids to navigation
servicing, and emergency response
operations.

(d) Enforcement. The U.S. Coast
Guard may be assisted in the patrol and

enforcement of the safety zone by
Federal, State, and local agencies.

(e) Enforcement period. This zone
will be enforced from noon to
approximately 7 p.m. on April 4, 2020,
and from approximately 7 a.m. to 2
p-m., or shortly before that, on April 5,
2020.

Dated: February 24, 2020.
Scott E. Anderson,

Captain, U.S. Coast Guard, Captain of the
Port Delaware Bay.

[FR Doc. 2020-04087 Filed 2—27-20; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF VETERANS
AFFAIRS

38 CFR Part 21
RIN 2900-AQ61

Elimination of On-the-Job Training and
Apprenticeship Trainee Certification

AGENCY: Department of Veterans Affairs.
ACTION: Proposed rule.

SUMMARY: The Department of Veterans
Affairs (VA) proposes to amend its
regulations that contain the
requirements for certification of
attendance at on-the-job training and
apprenticeship programs under the
Veterans Apprenticeship and Labor
Opportunity Reform Act (VALOR Act).
Section 3 of this law eliminated the
requirement that trainees (veterans and
other eligible persons who receive the
training) certify attendance at on-the-job
or apprentice training prior to
disbursement of a training assistance
allowance, thereby placing the
responsibility solely on the employer to
certify attendance in on-the-job and
apprenticeship programs. Although it
does not apply to chapter 30, we
propose to eliminate the regulatory
trainee certification requirement for
chapter-30 trainees as well.

DATES: Comments must be received on
or before April 28, 2020.

ADDRESSES: Written comments may be
submitted through
www.Regulations.gov; by mail or hand-
delivery to Director, Office of Regulation
Policy and Management (00REG),
Department of Veterans Affairs, 810
Vermont Avenue NW, Room 1064,
Washington, DC 20420; or by fax to
(202) 273-9026. Comments should
indicate that they are submitted in
response to “RIN 2900-AQ61—
Elimination of On-the-Job Training and
Apprenticeship Trainee Certification.”
Copies of comments received will be
available for public inspection in the
Office of Regulation Policy and
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Management, Room 1064, between the
hours of 8:00 a.m. and 4:30 p.m.,
Monday through Friday (except
holidays). Please call (202) 461-4902 for
an appointment. (This is not a toll-free
number.) In addition, during the
comment period, comments may be
viewed online through the Federal
Docket Management System (FDMS) at
www.Regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Cheryl Amitay, Chief, Policy and
Regulation Development Staff (225C),
Education Service, Department of
Veterans Affairs, 810 Vermont Ave. NW,
Washington, DC 20420, (202) 461-9700.
(This is not a toll-free telephone
number.)

SUPPLEMENTARY INFORMATION: Prior to
the enactment of Public Law 115-89,
131 Stat. 1279, “Veterans
Apprenticeship and Labor Opportunity
Reform Act” (VALOR Act), 38 U.S.C.
3680(c) required that veterans and other
eligible persons pursuing approved
programs of on-the-job training (OJT) or
apprenticeship training (trainees) certify
actual attendance and that training
establishments certify that a trainee was
enrolled in and pursuing a program of
apprenticeship or other on-job training.
VA implemented former section 3680(c)
in 38 CFR 21.4138(e)(2), 21.5133(b), and
21.7640(a)(3). VA also required dual
certification for chapter-30
apprenticeship and OJT programs in 38
CFR 21.7140(c)(2).

Section 3 of Public Law 115-89
amended sec. 3680(c) to eliminate the
trainee’s attendance certification
requirement. Consequently, only the
training establishment is required to
certify the trainee’s OJT or
apprenticeship training. Congress
eliminated the trainee certification
requirement to “reduce the
administrative burden on veterans while
maintaining attendance certification” to
“ensure GI Bill benefits are only paid to
individuals who are abiding by the
benefit requirements.” H.R. Rep. No.
115-398, at 4 (2017). VA therefore
proposes to amend 38 CFR
21.4138(e)(2), 21.5133(b), and
21.7640(a)(3) by removing references to
the requirement for a trainee’s
certification.

Section 3034 of title 38, U.S.C., sets
forth general provisions regarding the
administration of the chapter 30
Montgomery GI Bill program. Section
3034(a)(1) provides that the general
administration of educational benefits
provisions contained in chapter 36
apply to the chapter 30 program, except
for sec. 3680(c), among other provisions.
Although 38 U.S.C. 3034(a)(1)
specifically excepts 38 U.S.C. 3680(c)

from application to the provision of
educational assistance under chapter 30,
VA previously promulgated 38 CFR
21.7140(c)(2)(ii) to require employer and
trainee certification for apprenticeship
and OJT programs under chapter 30.
(VA apparently interpreted sec.
3034(a)(1) as not necessarily prohibiting
VA from requiring dual certifications
but, rather, as not requiring VA to
require dual certifications pursuant to
sec. 3680(c).)

VA proposes to amend 38 CFR
21.7140(c)(2)(ii) to eliminate the trainee
certification requirement for
apprenticeship and OJT programs under
chapter 30. We are proposing to amend
section 21.7140(c)(2) so that the
certification requirement would be
consistent across all VA education and
training programs and with Congress’
intent to reduce the administrative
burden for trainees enrolled in
apprenticeship and OJT programs. H.R.
Rep. No. 115-398, at 4.

VA also proposes to amend the
authority citations for 38 CFR 21.4138(e)
and 21.5133 to explain that 38 U.S.C.
3680(c) is an authority for these
regulations. Also, VA would add an
authority citation for § 21.7140(c)(2) to
explain that 38 U.S.C. 3034 and 3680(g)
are the authority for this regulation.
Finally, VA would add the Office of
Management and Budget (OMB)
information-collection control number
for 38 CFR 21.4138, 21.5133, 21.7140,
and 21.7640.

These proposed amendments would
necessitate revision of the current OMB
approved collection of information,
OMB Control No. 2900-0178, VA Form
22—-6553d—1, “Monthly Certification of
On-The-Job and Apprenticeship
Training.” Both the trainee and the
training establishment must currently
complete and sign the form reporting
the number of hours the trainee has
worked and, if applicable, the date the
trainee terminated training. Based on
this form, VA either continues a
trainee’s education benefits without
changes or amends or terminates
benefits. We propose to revise this
information collection to remove the
trainee’s certification based on Public
Law 115-89.

Executive Orders 12866, 13563, and
13771

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, when regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, and other advantages;

distributive impacts; and equity).
Executive Order 13563 (Improving
Regulation and Regulatory Review)
emphasizes the importance of
quantifying both costs and benefits,
reducing costs, harmonizing rules, and
promoting flexibility. The Office of
Information and Regulatory Affairs has
determined that this rule is not a
significant regulatory action under
Executive Order 12866. VA’s impact
analysis can be found as a supporting
document at http://
www.regulations.gov, usually within 48
hours after the rulemaking document is
published. Additionally, a copy of the
rulemaking and its impact analysis are
available on VA’s website at http://
www1.va.gov/orpm/, by following the
link for “VA Regulations Published
From FY 2004 Through Fiscal Year to
Date.” This proposed rule is expected to
be an E.O. 13771 deregulatory action.
Details on the estimated cost savings of
this proposed rule can be found in the
rule’s economic analysis.

Regulatory Flexibility Act

The Secretary hereby certifies that
this proposed rule would not have a
significant economic impact on a
substantial number of small entities as
they are defined in the Regulatory
Flexibility Act (5 U.S.C. 601-612). This
rulemaking does not change VA’s policy
or provisions involving any small
entities. Therefore, pursuant to 5 U.S.C.
605(b), the initial and final regulatory
flexibility analysis requirements of 5
U.S.C. 603 and 604 do not apply.

Unfunded Mandates

The Unfunded Mandates Reform Act
of 1995 requires at 2 U.S.C. 1532 that
agencies prepare an assessment of
anticipated costs and benefits before
issuing any rule that may result in the
expenditure by State, local, and tribal
governments, in the aggregate, or by the
private sector, of $100 million or more
(adjusted annually for inflation) in any
one year. This proposed rule would
have no such effect on State, local, and
tribal governments, or on the private
sector.

Paperwork Reduction Act

The Paperwork Reduction Act of 1995
(at 44 U.S.C. 3507) requires that VA
consider the impact of paperwork and
other information collection burdens
imposed on the public. Under 44 U.S.C.
3507(a), an agency may not collect or
sponsor the collection of information,
nor may it impose an information
collection requirement unless it
displays a currently valid OMB control
number. See also 5 CFR 1320.8(b)(3)(vi).


http://www.regulations.gov
http://www.regulations.gov
http://www1.va.gov/orpm/
http://www1.va.gov/orpm/
http://www.Regulations.gov

11908

Federal Register/Vol. 85, No. 40/Friday, February 28, 2020/Proposed Rules

This proposed rule includes
provisions involving a revised
collection of information under the
Paperwork Reduction Act of 1995 that
requires approval by OMB. OMB assigns
control numbers to collections of
information it approves. VA may not
conduct or sponsor, and a person is not
required to respond to, a collection of
information unless it displays a
currently valid OMB control number.
The information collection requirement
in §§21.4138(e)(2), 21.5133(b),
21.7140(c)(2), and 21.7640(a)(3) is
currently approved by OMB and has
been assigned OMB control number
2900-0178.

Title: Monthly Certification of On-
The-Job and Apprenticeship Training
(VA Form 22-6553d & 22—6553d-1).

Summary of collection of information:
The amended collection of information
in proposed §§21.4138(e)(2),
21.5133(b), 21.7140(c)(2), and
21.7640(a)(3) would require only the
training establishment to complete and
submit VA Form 22-6553d or 22—
6553d—1 to certify a trainee’s on-the-job
training or apprenticeship training. This
proposed rule would eliminate the
requirement for the trainee to complete
and submit this form to certify training.
The proposed amendment to
§§21.4138(e)(2), 21.5133(b),
21.7140(c)(2), and 21.7640(a)(3) would
decrease the estimated annual number
of respondents and consequently reduce
the estimated total annual reporting and
recordkeeping burden.

The estimated annual burden for the
revised collection of information would
be determined as follows:

Description of need for information
and proposed use of information: There
would be no change in the need for
information and proposed use of
information collected for OMB-
approved Control Number 2900-0178
(VA Form 22-6553d or 22-6553d-1).
VA Form 22-6553d or 22-6553d-1 is
used to report the number of hours the
trainee has worked and, if applicable, to
report the date the trainee terminated
training.

Description of likely respondents: The
certifying officials at VA approved
training establishments would be the
sole respondents as a result of the
proposed rule. They are the only parties
that would complete and sign VA Form
22-6553d or 22—-6553d-1 to certify a
trainee’s on-the-job training or
apprenticeship training as the proposed
rule, which would implement Public
Law 115-89, would eliminate the
requirement that trainees also complete
and sign the form. This change,
therefore, would reduce the number of
respondents.

Estimated number of respondents per
month/year: 3,795 annually.

Estimated frequency of responses per
month/year: 9 responses per
respondent.

Estimated number of responses per
month/year: 34,155 annually.

Estimated average burden per
response: The estimated average burden
per response for OMB-approved Control
Number 2900-0178 (VA Form 22-6553d
or 22—6553d-1), would be 10 minutes,
rather than 20 minutes when there were
two respondents required for each form.

Estimated total annual reporting and
recordkeeping burden: 5,693 hours.

Estimated total annual respondent
burden cost: $142,211.

This proposed rule would reduce the
current annual respondent burden costs
from $283,348 to $142,211, resulting in
an information collection burden costs
savings of $141,137.

Catalog of Federal Domestic Assistance

The Catalog of Federal Domestic
Assistance numbers and titles for the
programs affected by this document are
64.027, Post-9/11 Veterans Educational
Assistance; 64.028, Post-9/11 Veterans
Educational Assistance; 64.032,
Montgomery GI Bill Selected Reserve;
Reserve Educational Assistance
Program; 64.117, Survivors and
Dependents Educational Assistance;
64.120, Post-Vietnam Era Veterans’
Educational Assistance; 64.124, All-
Volunteer Force Educational Assistance.

List of Subjects in 38 CFR—Part 21

Administrative practice and
procedure, Armed forces, Civil rights,
Claims, Colleges and universities,
Conflict of interests, Defense
Department, Education, Employment,
Grant programs—education, Grant
programs—rveterans, Health care, Loan
Programs—education, Loan programs—
veterans, Manpower training programs,
Reporting and recordkeeping
requirements, Schools, Travel and
transportation expenses, Veterans,
Vocational education, Vocational
rehabilitation.

The Secretary of Veterans Affairs, or
designee, approved this document and
authorized the undersigned to sign and
submit the document to the Office of the
Federal Register for publication
electronically as an official document of
the Department of Veterans Affairs.
Pamela Powers, Chief of Staff,
Department of Veterans Affairs,

approved this document on February
20, 2020, for publication.

Luvenia Potts,
Regulation Development Coordinator, Office
of Regulation Policy & Management, Office
of the Secretary, Department of Veterans
Affairs.

For the reasons stated in the
preamble, VA proposes to amend 38
CFR part 21 as follows:

PART 21—VOCATIONAL
REHABILITATION AND EDUCATION

Subpart D—Administration of
Educational Assistance Programs

m 1. The authority citation for part 21,
Subpart D continues to read as follows:

Authority: 10 U.S.C. 2141 note, ch. 1606;
38 U.S.C. 501(a), chs. 30, 32, 33, 34, 35, 36,
and as noted in specific sections.

m 2. Amend §21.4138 by:
m a. Revisig paragraph (e)(2)(ii);
m b. Revising the authority citation for
paragraph (e); and
m c. Revising the information collection
approval at the end of the section.

The revisions read as follows:

§21.4138 Certifications and release of
payments.
* * * * *

(e) * * %

(2) * *x %

(ii) VA has received from the training
establishment a certification of hours

worked.
* * * * *

(Authority: 38 U.S.C. 5113, 3680(b), 3680(c),
3680(g))

* * * * *

(The Office of Management and Budget has
approved the information collection
requirements in this section under control
numbers 2900-0178 and 2900-0604)

Subpart G—Post-Vietham Era
Veterans’ Educational Assistance
Under 38 U.S.C. Chapter 32

m 3. The authority citation for part 21,
Subpart G continues to read as follows:

Authority: 38 U.S.C. 501(a), chs. 32, 36,
and as noted in specific sections.

m 4. Amend § 21.5133 by:
m a. Revising paragraph (b)(2);
m b. Revising the information collection
approval at the end of the section; and.
m c. Revising the authority citation at
the end of the section.

The revisions read as follows:

§21.5133 Certifications and release of
payments.
* * * * *

(b) * *x %

(2) VA has received from the training
establishment a certification of hours
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worked. Generally, this certification will
be required monthly, resulting in

monthly payments.
* * * * *

(Approved by the Office of Management and
Budget under control numbers 2900-0178
and 2900-0465)

(Authority: 38 U.S.C. 3680(c), 3680(g), 3689)

Subpart K—AIl Volunteer Force
Educational Assistance Program
(Montgomery Gl Bill—Active Duty)

m 5. The authority citation for part 21,
Subpart K continues to read as follows:

Authority: 38 U.S.C. 501(a), chs. 30, 36,
and as noted in specific sections.

m 6. Amend § 21.7140 by:
m a. Revising paragraph (c)(2)(ii);
m b. Adding an authority citation for
paragraph (c)(2); and
m c. Revising the information collection
approval at the end of the section.

The revisions and addition read as
follows:

§21.7140 Certifications and release of
payments.
* * * * *

(C) * * *

(2) * *x %

(ii) VA has received from the training
establishment a certification of hours
worked.

(Authority: 38 U.S.C. 3034, 3680(g))

* * * * *

(The Office of Management and Budget has
approved the information collection
provisions in this section under control
numbers 2900-0178, 2900-0695, and 2900—
0698)

Subpart L—Educational Assistance for
Members of the Selected Reserve

m 7. The authority citation for part 21,
Subpart L continues to read as follows:

Authority: 10 U.S.C. ch. 1606; 38 U.S.C.
501(a), 512, ch. 36, and as noted in specific
sections.

m 8. Amend § 21.7640 by:
m a. Revising paragraph (a)(3)(ii); and
m b. Revising the information collection
approval at the end of the section.
The revisions read as follows:

§21.7640 Release of payments.

(a) * *x %

(3) * * %

(ii) VA has received certification by
the training establishment of the

reservist’s hours worked.
* * * * *

(Approved by the Office of Management and
Budget under control numbers 2900-0073
and 2900-0178)

[FR Doc. 2020-03884 Filed 2—27-20; 8:45 am]

BILLING CODE 8320-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 9, 122, 123, 127, 403, and
503

[EPA-HQ-OECA—2019-0408; FRL—10005—
21-OECA]

RIN 2020-AA52

NPDES Electronic Reporting Rule—
Phase 2 Extension

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA published the National
Pollutant Discharge Elimination System
(NPDES) Electronic Reporting Rule
(“NPDES eRule”) on 22 October 2015.
The 2015 rule required EPA and states
to modernize Clean Water Act (CWA)
reporting. The NPDES eRule included a
phased implementation schedule. In
this notice, EPA proposes postponing
the compliance deadlines for Phase 2
implementation by three years and
providing states with additional
flexibility to request additional time as
needed. Further, this notice proposes
changes to the NPDES eRule that would
clarify existing requirements and
eliminate some duplicative or outdated
reporting requirements. Taken together,
these changes are designed to save the
NPDES authorized programs
considerable resources, make reporting
easier for NPDES-regulated entities,
streamline permit renewals, ensure full
exchange of NPDES program data
between states and EPA, enhance public
transparency, improve environmental
decision-making, and protect human
health and the environment.

DATES: Comments must be received on
or before April 28, 2020. Under the
Paperwork Reduction Act (PRA),
comments on the information collection
provisions are best assured of
consideration if the Office of
Management and Budget (OMB)
receives a copy of your comments on or
before March 30, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-HQ-
OECA-2019-0408, to the Federal
eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be

edited or withdrawn. EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, the full EPA public comment
policy, information about CBI or
multimedia submissions, and general
guidance on making effective
comments, please visit http://
www2.epa.gov/dockets/commenting-
epa-dockets.

FOR FURTHER INFORMATION CONTACT: For
additional information, please contact
Mr. Carey A. Johnston, Office of
Compliance (mail code 2222A),
Environmental Protection Agency, 1200
Pennsylvania Avenue NW, Washington,
DC 20460; telephone number: 202-566—
1014; or email: johnston.carey@epa.gov
(preferred). Also see the following
website for additional information
regarding the rulemaking: https://
www.epa.gov/compliance/npdes-
ereporting.

SUPPLEMENTARY INFORMATION:
Table of Contents

1. General Information

II. Background

III. Changes to Phase 2 Compliance Deadlines

IV. Alternative Phase 2 Compliance
Deadlines

V. Clarifying Edits for More Efficient
Implementation and 2019 NPDES
Updates Rule Changes

VI. Assistance to States To Implement Phase
2

VII. Statutory and Executive Order Reviews

I. General Information
A. Does this action apply to me?

Entities potentially affected by this
action include all NPDES-permitted
facilities, whether covered by an
individual permit or general permit,
industrial users located in cities without
approved local pretreatment programs,
facilities subject to EPA’s biosolids
regulations, and governmental entities
that have received NPDES program
authorization or are implementing
portions of the NPDES program in a
cooperative agreement with EPA. These
entities include:


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:johnston.carey@epa.gov
https://www.epa.gov/compliance/npdes-ereporting
https://www.epa.gov/compliance/npdes-ereporting
https://www.epa.gov/compliance/npdes-ereporting
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Category

Examples of regulated entities

Facilities seeking coverage under an individual
NPDES permits, general permit, or subject to
an NPDES inspection.

Industrial users located in cities without ap-
proved local pretreatment programs.

POTWSs and other facilities subject to EPA’s
biosolids regulations.

State and territorial governments

Tribal governments

Federal governments

animal feeding operations (CAFOs).

pretreatment program.

people or more.

operate NPDES-permitted facilities.

permitted facilities.

Publicly-owned treatment works (POTW) facilities, treatment works treating domestic sewage
(TWTDS), municipalities, counties, stormwater management districts, state-operated facili-
ties, Federally-operated facilities, industrial facilities, construction sites, and concentrated

Industrial facilities discharging to POTWSs and for which the designated pretreatment Control
Authority is EPA or the authorized state, tribe, or territory rather than an approved local

Class | sludge management facilities (as defined in 40 CFR 503.9(c)), POTWs with a design
flow rate equal to or greater than one million gallons per day, and POTWs that serve 10,000

States and territories that have received NPDES program authorization from EPA, that are im-
plementing portions of the NPDES program in a cooperative agreement with EPA, or that

Tribes that have received NPDES program authorization from EPA, that are implementing por-
tions of the NPDES program in a cooperative agreement with EPA, or that operate NPDES-

Federal facilities with a NPDES permit and EPA Regional Offices acting for those states,
tribes, and territories that do not have NPDES program authorization or that do not have
program authorization for a particular NPDES subprogram (e.g., biosolids or pretreatment).

This table is not intended to be an
exhaustive list, but rather provides some
examples of the types of entities
potentially regulated by this action.
Other types of entities not listed in this
table may also be regulated. If you have
questions regarding the applicability of
this proposed action to a particular
entity, consult the person listed in the
FOR FURTHER INFORMATION CONTACT
section.

B. What action is the agency taking?

EPA published the National Pollutant
Discharge Elimination System (NPDES)
Electronic Reporting Rule (“NPDES
eRule”’) on 22 October 2015. The 2015
rule required EPA and states to
modernize Clean Water Act (CWA)
reporting for municipalities, industries
and other facilities. The rule divided
implementation into two “Phases.” The
deadline for Phase 1 implementation
passed on December 21, 2016. The
deadline for Phase 2 is currently
December 21, 2020. Some state
authorized NPDES programs have
provided feedback to EPA on how to
improve Phase 2 implementation of the
NPDES eRule and, in particular, have
recommended changes to the schedule
for Phase 2 implementation to allow
both EPA and states sufficient time to
develop and implement the information
technology solutions necessary for
electronic reporting of the Phase 2 data
(see DCN 0001 to 0009). This notice
proposes a change to the compliance
deadlines for Phase 2 implementation
and other changes to the NPDES eRule
to allow for a smoother transition from
paper to electronic reporting for the
NPDES program.

C. What is the agency’s authority for
taking this action?

Pursuant to the Clean Water Act
(CWA), 33 U.S.C. 1251 et seq., EPA
promulgated the NPDES eRule, which
added a new part to title 40 (40 CFR part
127) and made changes to existing
NPDES regulations. The EPA
promulgated the NPDES eRule under
authority of the CWA sections 101(f),
304(i), 308, 402, and 501. EPA is using
the same authority to propose the
changes in this notice. EPA notes that
the Congressional Declaration of Goals
and Policy of the CWA specifies in
section 101(f) that “It is the national
policy that to the maximum extent
possible the procedures utilized for
implementing this chapter shall
encourage the drastic minimization of
paperwork and interagency decision
procedures, and the best use of available
manpower and funds, so as to prevent
needless duplication and unnecessary
delays at all levels of government.”

Harnessing information technology
that is now a common part of daily life
is an important step toward reaching the
goals of the CWA. EPA is promulgating
this rule under the authority of CWA
section 304(i) that authorizes EPA to
establish minimum procedural and
other elements of state programs under
section 402, including reporting
requirements and procedures to make
information available to the public. In
addition, EPA is promulgating this rule
under section 308 of the CWA. Section
308 of the CWA authorizes EPA to
require access to information necessary
to carry out the objectives of the Act,
including sections 301, 305, 306, 307,
311, 402, 404, 405, and 504. Section 402
of the CWA establishes the NPDES
permit program for the control of the
discharge of pollutants into the nation’s

waters. EPA is promulgating this rule
under CWA sections 402(b) and (c),
which require each authorized state,
tribe, or territory to ensure that permits
meet certain substantive requirements,
and provide EPA information from
point sources, industrial users, and
authorized programs in order to ensure
proper oversight. Finally, EPA is
promulgating this rule under the
authority of section 501, which
authorizes EPA to prescribe such
regulations as are necessary to carry out
provisions of the Act.

D. What are the incremental costs and
benefits of this action?

EPA identified only minimal
incremental costs of this proposed rule
as the overall impact of these proposed
changes would be to allow states to
more efficiently implement the NPDES
eRule. EPA proposes postponing the
compliance deadlines for Phase 2
implementation by three years and
providing states with additional
flexibility to request an extension if
more time is necessary but with no
extension allowed beyond December 21,
2026.

This rule also proposes changes to the
NPDES eRule that would clarify existing
requirements and eliminate some
duplicative or outdated reporting
requirements. For example, EPA
proposes to eliminate three data
elements from the minimum set of
NPDES program data (Appendix A to 40
CFR part 127): Reportable
Noncompliance Tracking, Reportable
Noncompliance Tracking Start Date, and
Applicable Categorical Standards. This
will reduce the costs to authorized
NPDES programs in collecting,
managing, and sharing these data. EPA
also anticipates that the clarifications
contained in this proposed rule will
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help states avoid unnecessary
implementation costs. For example, the
proposed changes would make clear
that the electronic reporting
requirement for Notices of Termination
(NOTs) applies only to general permit
covered facilities (see Table 1 to
Appendix A, 40 CFR part 127) and not
to individually permitted facilities.

II. Background

EPA published the NPDES eRule on
22 October 2015. The 2015 rule required
EPA and states to modernize Clean
Water Act (CWA) reporting for
municipalities, industries and other
facilities. That rule replaced most paper-
based NPDES reporting requirements
with electronic reporting. This rule
converted the following paper reports to
electronic: (1) Discharge Monitoring
Reports (DMRs); (2) general permit
reports (e.g., Notices of Intent to
discharge in compliance with a general
permit); and (3) other specified program
reports. The NPDES eRule included a
phased implementation schedule (40
CFR 127.26). Most states and permittees
have successfully implemented Phase 1
of the NPDES eRule, which includes
electronic submission of DMRs and the
Federal Biosolids Annual Report where
EPA is the Regulatory Authority.

The NPDES eRule requires EPA to
calculate electronic reporting
participation rates for each authorized
NPDES program six months after the
deadline for conversion from paper to
electronic submissions and annually
thereafter [see 40 CFR 127.26(j)]. The
compliance deadlines for Phase 1 of the
NPDES eRule were 21 December 2016
and they included NPDES Data Groups
No. 3 (Discharge Monitoring Reports or
“DMRs”) and No. 4 [Sewage Sludge/
Biosolids Annual Program Reports,
where EPA implements the biosolids
program (40 CFR part 503)]. EPA’s first
three assessments have shown
considerable progress in Phase 1
implementation (see DCN 0012—0014),
although more work needs to be done to
achieve the full benefits of Phase 1.
Current tracking of Phase 1
implementation is available through the
“NPDES eRule Readiness Dashboard.”
See: https://echo.epa.gov/trends/npdes-
erule-dashboard-public.

Electronic submission of all other
reports and notices covered by the
NPDES eRule are part of Phase 2
implementation. See Table 1 to 40 CFR
127.16. The online “NPDES eRule Phase
2 Implementation Dashboard” provides
an inventory of all general permits and
program reports covered by the NPDES
eRule. See: https://edap.epa.gov/public/
extensions/eRule_Phase2/eRule_
Phase2.html. This dashboard also

provides an updated view of EPA’s
progress in gathering information and
deploying NPDES electronic reporting
tools for Phase 2 general permits and
program reports (see DCN 0015).

EPA and states are now focusing on
implementing Phase 2 of the NPDES
eRule and also continuing to work on
completing Phase 1 reporting deadlines.
EPA and states are now gathering
information and deploying NPDES
electronic reporting tools for Phase 2
reports. EPA and states are collaborating
and sharing information through
multiple workgroups. The EPA-state
General Permit and Program Report
Technical Workgroup focuses on the
EPA Regional and state general permits
and program reports that will use EPA’s
NPDES Electronic Reporting Tool (NeT)
for Phase 2 data.

The EPA-state NPDES Noncompliance
Report (NNCR) workgroup discusses
how to identify, categorize, sort, and
display violations on the NNCR. This
workgroup is discussing how best to
implement the new NNCR regulations
in 40 CFR 123.45. EPA held three
listening sessions with the EPA-state
NNCR workgroup to discuss updated
language in 40 CFR 123.45. States
provided feedback on how to clarify the
category I noncompliance criteria for
enforcement order violations, permit
effluent limit violations, and reporting
violations. EPA incorporated comments
and other minor clarifying text and
formatting issues from these workgroup
discussions in this proposed rule.

EPA received letters from authorized
NPDES programs on how to improve
Phase 2 implementation of the NPDES
eRule which recommended changes to
the schedule for Phase 2
implementation to allow both EPA and
states sufficient time to develop and
implement the information technology
solutions necessary for electronic
reporting of the Phase 2 data (see DCN
0001 to 0009). In response to the
feedback from the states in the letters
and oral communications, this notice
proposes changes to the NPDES eRule to
allow for a smoother transition from
paper to electronic reporting for the
NPDES program.

EPA collected these changes over the
past few years as EPA and states began
implementing the NPDES eRule. These
suggested changes are intended to
clarify and streamline NPDES eRule
implementation. These changes also
update the required minimum set of
NPDES program data to include recent
changes to the NPDES program. EPA
recently updated the NPDES permit
application regulations (40 CFR 122.21)
and the related forms with the 2019
NPDES Applications and Program

Updates final rule. See February 12,
2019; 84 FR 3324. Taken together, these
data standardizations and the
corresponding electronic reporting
requirements are designed to save the
NPDES authorized programs
considerable resources, make reporting
easier for NPDES-regulated entities,
streamline permit renewals (as permit
writers typically review previous
noncompliance events during permit
renewal), improve the accuracy and
completeness of NPDES program data
shared with EPA from authorized states,
ensure transparency of NPDES program
data to the public, improve
environmental decision-making, and
protect human health and the
environment.

Finally, in a separate rulemaking, EPA
has proposed to update the minimum
set of NPDES program data (Appendix
A to 40 CFR part 127) for the municipal
separate storm sewer systems (MS4s)
sector. See April 20, 2019; 84 FR 18200.
These changes to the NPDES eRule will
correct obsolete citations and current
inconsistencies with the newly
modified MS4 Phase Il regulations. See
December 8, 2016; 81 FR 89320. These
updates would not change the burden
associated with complying with the
NPDES eRule but, rather, the changes
would assist permitting authorities and
MS4 permittees in implementing
NPDES electronic reporting. Today’s
proposal does not address those
previously-proposed changes to the
MS4 data elements.

III. Changes to Phase 2 Compliance
Deadlines

This notice proposes to postpone the
compliance deadlines for Phase 2
implementation of the NPDES eRule
from December 21, 2020, to December
21, 2023 (see Table 1 to 40 CFR 127.16).
EPA has received feedback from
authorized NPDES programs on how to
improve Phase 2 implementation of the
NPDES eRule. This state feedback, in
particular, recommended changes to the
schedule for Phase 2 implementation to
allow both EPA and states sufficient
time to develop and implement the
information technology solutions
necessary for electronic reporting of the
Phase 2 data (see DCN 0001 to 0009).
One letter submitted by the Association
of Clean Water Agencies (“ACWA”)
noted that, ‘“the new deadline should
take into consideration the resources
and time EPA will need to invest in
updating ICIS-NPDES, the resources
and time EPA will need to invest to
complete work on the NPDES Electronic
Tool, known as “NeT,” and the
resources and time states will then need


https://edap.epa.gov/public/extensions/eRule_Phase2/eRule_Phase2.html
https://edap.epa.gov/public/extensions/eRule_Phase2/eRule_Phase2.html
https://edap.epa.gov/public/extensions/eRule_Phase2/eRule_Phase2.html
https://echo.epa.gov/trends/npdes-erule-dashboard-public
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to complete their implementation of the
rule given the new information.”

The reason for this proposal is to
allow EPA additional time to complete
the development of electronic tools that
the States may use to comply with the
electronic reporting requirements. EPA
had intended for these tools to be
available as an option for the states to
use by December 2020, but EPA has
experienced unexpected delays since
EPA promulgated the 2015 NPDES Rule.
These delays include the modernization
of its pre-existing electronic reporting
tool for the collection of DMRs (called
“NetDMR”) and the switch from using
a commercially license software
platform to an open-source software
platform for general permits and
program reports (called “NPDES
Electronic Report Tool” or “NeT”’). The
NetDMR changes involved migrating
tens of thousands of NetDMR users to
the Agency’s Central Data Exchange
(CDX) system for account management.
This simplified NetDMR account
management for EPA, states, and
NetDMR users. EPA made the switch to
open-source software platform for NeT
to lower its costs. EPA estimates that
these tools will be available by
December 21, 2023 (see DCN 0017). EPA
has gathered basic information on all
general permits and program reports
that will use NeT (see NPDES eRule
Phase 2 Implementation Dashboard).
EPA expects to build the necessary NeT
applications in order to meet the new
Phase 2 compliance deadlines as it has
already deployed general permit
electronic reporting tools for more than
27,000 facilities that are subject to
federal or authorized state general
permits (approximately 55% of the
estimated number of facilities that will
use NeT). An extension of the Phase 2
compliance deadlines will also assist
states who have experienced similar
challenges in developing the
information technology infrastructure to
implement electronic reporting tools for
their general permit covered facilities.

The following are the proposed
regulatory changes that EPA is
considering for the Phase 2 compliance
deadlines:

¢ Change the Phase 2 compliance
deadlines in Table 1 to 40 CFR 127.16
from December 21, 2020, to December
21, 2023 for general permit reports and
program reports.

¢ Change the Phase 2 compliance
deadlines in the NPDES regulations in
40 CFR parts 122, 403, and 503. These
provisions originated the reporting
requirements.

EPA proposes to change the Phase 2
compliance (deadline) date for the
following NPDES reporting

requirements in 40 CFR parts 122, 403,
and 503:

e Low Erosivity Waivers (LEW)—40
CFR 122.26(b)(15)(i)(C);

¢ No Exposure Certifications (NOE)—
40 CFR 122.26(g)(1)(iii);

e Notice of Intent to discharge
(NOI)—40 CFR 122.28(b)(2)(i);

¢ Small Municipal Separate Storm
Sewer System (MS4) Program Report—
40 CFR 122.34(d)(3);

o Sewer Overflow/Bypass Event
Report—40 CFR 122.41(1)(6)(i),
122.41(1)(7), 122.41(m)(3)(i), and
122.41(m)(3)(ii);

e Medium or Large MS4 Program
Report—40 CFR 122.42(c);

e CAFO Annual Report—40 CFR
122.42(e)(4);

e Notice of Terminations (NOT)—40
CFR 122.64(c);

o Significant Industrial User
Compliance Reports in Municipalities
Without Approved Pretreatment
Programs—40 CFR 403.12(e) and (h);

e Pretreatment Program Report—40
CFR 403.12(i); and

¢ Biosolids Annual Report—40 CFR
503.18, 503.28, 503.48.

In addition to moving the compliance
deadlines to December 21, 2023, EPA
proposes to add a reference to the
proposed alternative Phase 2
compliance deadlines provisions at 40
CFR 127.24(e) or (f). This is discussed
in more detail below. Other than the
changes to the deadlines for complying
with Phase 2 compliance deadlines and
the addition of the reference to the
alternative Phase 2 compliance
deadlines provisions, EPA is not
proposing any changes to the
requirements in these sections and will
not respond to any public comments on
issues other than the dates.

Finally, EPA regulations set the NNCR
publication date at December 21, 2021.
EPA originally picked this date as it
needed time to develop this report and
that it was one year after the Phase 2
compliance deadlines for electronic
reporting. As previously noted, EPA and
states have made significant progress in
implementing Phase 1 and EPA has held
frequent meetings with states on how to
develop the NNCR.

EPA does not see the need to extend
the NNCR publication compliance
deadline for an additional three years,
as it has some Phase 1 data that can be
incorporated into the NNCR. EPA plans
to incorporate Phase 2 data into the
NNCR as these data become available.
The benefit of this approach would be
to give EPA, states, and the public a
complete inventory of facilities with
violations based on the most currently
available set of NPDES program data.
This will help EPA and states identify

noncompliance issues that might impact
human health or the environment.

However, EPA needs additional time
to work with states on completing Phase
1 reporting and how best to categorize
and display non-compliance in the
NNCR based on Phase 1 data. In
addition, EPA is already working with
states on reducing the level of
Significant Non-Compliance with
NPDES requirements using the Phase 1
data as one of its National Compliance
Initiatives for 2020-2023.1 Therefore,
EPA is proposing to delay the public
release date of the NNCR by one year,
to December 21, 2022. This date will
allow EPA and states to use the new
NNCR as EPA is making decisions on its
next round of National Compliance
Initiatives. EPA solicits comment on
this proposed NNCR publication date.

IV. Alternative Phase 2 Compliance
Deadlines

In addition to changing the Phase 2
compliance deadline, EPA is proposing
new regulatory provisions to create
additional flexibility for Phase 2
compliance deadlines in case they are
needed. These new provisions respond
to the requests from ACWA and other
authorized NPDES programs for more
time to develop and implement the
information technology solutions
necessary for electronic reporting of the
Phase 2 data (see DCN 0001 to 0009).

The EPA proposes a new regulatory
provision [40 CFR 127.24(e)] that would
allow authorized NPDES programs to
request additional time beyond
December 21, 2023 to implement Phase
2 of the NPDES eRule. Under this
provision, an authorized NPDES
program would send a request for EPA
to review and approval. This request
would identify the facilities, general
permits, program reports, or data
elements for which the authorized
NPDES program needs additional time
beyond December 21, 2023. For
example, under this option a state could
seek approval from the EPA to postpone
implementation of electronic reporting
for a NPDES general permit until an
agreed-upon time after December 21,
2023, but no later than December 21,
2026. This waiver might be helpful if a
state has a permit or program report that
is a lower priority for electronic
reporting (e.g., a general permit that
provides coverage for 10 or fewer
NPDES-regulated entities) and for which
electronic reporting tool development is
delayed.

1 See the following website for details: https://
www.epa.gov/enforcement/fy2020-fy2023-national-
compliance-initiatives.
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While states may make multiple
requests for compliance deadline
extensions beyond December 21, 2023,
the proposed rule would not allow EPA
to grant extensions beyond December
21, 2026. Each alternative Phase 2
compliance deadline request would
need to:

¢ Be submitted to EPA by the
Director, as defined in 40 CFR 122.2;

¢ Identify each general permit,
program report, and related data
elements covered by the request and the
corresponding alternative compliance
deadline(s);

e Identify each facility covered by the
request and the corresponding
alternative compliance deadline(s)
(Note: This only applies if the request
covers some but not all facilities
covered by the relevant general permit
or program report requirement);

¢ Be submitted at least 120 days prior
to the then-applicable compliance
deadline(s) in Table 1 to 40 CFR 127.16
or a previously EPA approved
alternative compliance deadline; and

e Provide a rationale for the delay
and enough details (e.g., tasks,
milestones, roles and responsibilities,
necessary resources) to clearly describe
how the program will successfully
implement electronic reporting for
general permit, program report, and
related data elements covered by the
request.

EPA would review each alternative
Phase 2 compliance deadline request to
determine if it provides enough detail to
accurately assess if the state has a
reasonable plan to deploy electronic
reporting by the requested alternative
Phase 2 compliance deadline. EPA
would return alternative Phase 2
compliance deadline requests with
insufficient detail back to the Director
within 30 days of receipt and provide
recommendations. EPA would approve
or deny each complete alternative Phase
2 compliance deadline request within
120 days of receipt of a sufficiently
detailed request. EPA would provide
notice to the authorized NPDES program
of EPA’s approval or denial. The
authorized NPDES program could re-
apply if the initial request were denied
by EPA.

Under the proposal, EPA could elect
to deny an alternative Phase 2
compliance deadline request and then
could continue to follow the procedure
in the existing rule for determining the
initial recipient of electronic NPDES
information (see 40 CFR 127.27). EPA
must become the initial recipient of
electronic NPDES information from
NPDES-regulated facilities if the state,
tribe, or territory does not consistently
maintain electronic data transfers in

compliance with the NPDES eRule [see
40 CFR 127.27(d)(2)]. EPA would
update its website with each alternative
Phase 2 compliance deadline request
and the corresponding Agency approval
or denial notice. EPA would provide
updated information at: https://
www.epa.gov/compliance/npdes-
ereporting. EPA would also update its
website and online “NPDES eRule
Phase 2 Implementation Dashboard” to
clearly identify the approved alternative
Phase 2 compliance deadlines for each
facility, general permit report, program
report, and related data elements by
authorized NPDES program.

EPA is also proposing a separate
regulatory provision [40 CFR 127.24(f)]
that would authorize EPA to, on its own
initiative, allow for additional time for
one or more states to implement NPDES
electronic reporting beyond December
21, 2023. Under this proposal, EPA
could establish an alternative Phase 2
compliance deadline for electronic
reporting and data sharing for one or
more facilities, general permit reports,
program reports, and related data
elements (see Table 2 to Appendix A to
40 CFR part 127). Under the proposal,
EPA could set an alternative Phase 2
compliance deadline for up to three
years but not beyond December 21,
2026. EPA would update its website and
online “NPDES eRule Phase 2
Implementation Dashboard” to clearly
identify the alternative Phase 2
compliance deadlines for each facility,
general permit report, program report,
and related data elements by authorized
NPDES program. Separately, EPA would
provide notice to the one or more
authorized NPDES program covered by
each alternative Phase 2 compliance
deadline through email or letters. This
notice would include a rationale for the
delay and enough details (e.g., tasks,
milestones, roles and responsibilities,
necessary resources) to clearly describe
how EPA would successfully implement
electronic reporting for general permit,
program report, and related data
elements covered by the extension. This
additional flexibility would also allow
more time for EPA and authorized
NPDES programs to resolve any issues
related to the sharing of Phase 2 data.

V. Clarifying Edits for More Efficient
Implementation and 2019 NPDES
Updates Rule Changes

The following are proposed clarifying
edits to the 2015 NPDES eRule. These
changes are based on EPA and state
experience over the past few years
during NPDES eRule implementation.
These proposed changes are intended to
clarify and streamline NPDES eRule
implementation. The last two changes

also include two new data sharing
requirements related to NAICS codes
and variance requests that were recently
added to the NPDES application forms.
See the 2019 NPDES Applications and
Program Updates Rule (February 12,
2019; 84 FR 3324).

A. Correct the Title for 40 CFR 123.45

EPA proposes to delete “by the
Director” in the title for this section.
EPA proposes this deletion as the
NPDES eRule eliminated the previous
noncompliance reports that were
authored by state NPDES programs and
replace them with one noncompliance
report (i.e., NPDES Noncompliance
Report or “NNCR”). The NNCR is
authored by EPA rather than any state
“Director.”

B. Provide Greater Clarity and
Specificity for the NNCR Category I
Noncompliance Definitions

The NPDES eRule also eliminated
state noncompliance reporting [e.g.,
Quarterly Noncompliance Report
(QNCR), Annual Noncompliance Report
(ANCR)] and required EPA to produce a
public inventory of NPDES violations
(called the NPDES Noncompliance
Report or “NNCR”’). The NPDES eRule
also revised and update the violation
classification definitions to specifically
identify Category I violations with all
other violations as Category II
violations. EPA proposes the following
changes to the NNCR Category I
violation classification definitions,
which are listed at 40 CFR 123.45(a)(2).
EPA regulatory:

¢ Re-order the violation categories to
better match the order EPA previously
used in the pre-2015 version of 123.45
for the Category I noncompliance
definitions;

e Correct the label and definition
used for violations of administrative or
judicial enforcement orders;

¢ Correct the label for permit effluent
limit violations;

e Clarify the definition of Category I
noncompliance for reporting violations;
and

e Clarify the text in Appendix A to 40
CFR 123.45 and update the formatting to
correctly show labels and groups of
pollutants.

EPA solicited feedback from the EPA-
state NNCR workgroup on these
proposed changes. EPA received
feedback from states that it would be
helpful to re-order the noncompliance
categories to better match the order EPA
used prior to promulgating the 2015
NPDES eRule. States also provided
feedback to EPA that several NNCR
Category I definitions should be
clarified and refined. States suggested
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that EPA change “Compliance schedule
violations” to “Enforcement order
violations,” as this category of
violations relates to violations of “any
requirement or condition in
administrative or judicial enforcement
orders, other than compliance
construction violations and reporting
violations.” This proposed change
would remove the word “permit” from
this definition as these types of
violations are not related to permit
requirements. EPA is proposing to
change the label “Effluent limits” to
“Permit effluent limits” as this category
of violations only relates to violations or
effluent limits that are in NPDES
permits.

States also suggested deleting the
word “complete” in the ‘“Reporting
violations” violation category. Some
states indicated that this definition
could be interpreted to mean that the
submission of an incomplete report
could trigger Category I noncompliance
(e.g., failure to report one value on a
DMR as opposed to the entire DMR).
EPA proposes to delete the word
“complete” to make clear that a
Category I reporting violation only
occurs when an NPDES-regulated entity
fails to file an entire report within the
appropriate reporting period.

EPA is retaining in the NNCR the
identification of Category I reporting
violations for facilities that do not
provide the required data for an entire
DMR but instead report a noncompliant
reason for not providing these data. An
example of this kind of noncompliance
is when a facility fails to conduct any
sampling or analysis during the
reporting period as required by its
NPDES permit. The facility would use
the DMR form to report this
noncompliance to the authorized
NPDES program. These noncompliant
reasons at the DMR form level will
continue to be classified as Category I
noncompliance reporting violations.

States also requested more clarity on
the type of reporting violations that
would always trigger Category I
noncompliance. EPA is proposing to
retain the 30-day grace period and list
the reports that must be filed within 30
days: (1) Final compliance schedule
progress reports; (2) Discharge
Monitoring Reports [see 40 CFR
122.41(1)(4)(i)], and (3) program reports
[see 40 CFR 127.2(f)]. These reports are
critical compliance monitoring
information and closely align with
NPDES eRule (see Table 1 to 40 CFR
127.16). EPA is also retaining violations
of the twenty-four reporting and five-
day reporting NPDES requirements [see
40 CFR 122.41(1)(6)] in the “Reporting
violations” violation category as these

reporting violations relate to
“noncompliance which may endanger
health or the environment.” States also
provided feedback that they would like
the ability to use their discretion to
identify other reporting violations as
Category I violations. EPA notes that the
NNCR already includes this flexibility
as the “Other violations” category
includes, “‘any violation or group of
violations, which in the discretion of
the Director or EPA, are considered to
be of concern.”

Finally, EPA proposes to clarify the
text in Appendix A to 40 CFR 123.45
and update the formatting to correctly
show labels and groups of pollutants.
These proposed clarifications would fix
an inaccurate reference and use the
same wording from the “Violation
classifications” section of the NNCR.
EPA intends no substantive change to
the scope of Category I noncompliance
through these changes.

C. Correct Appendix A Deficiency
Descriptions To Match Current Practices
of Authorized NPDES Programs

EPA proposes to delete the last
sentence in the data description for the
following four ‘deficiency’ data
elements in Appendix A to 40 CFR part
127: ““The values for this data element
will distinguish between
noncompliance and significant
noncompliance (SNC).”

¢ Deficiencies Identified Through the
Biosolids/Sewage Sludge Compliance
Monitoring

¢ Deficiencies Identified Through the
MS4 Compliance Monitoring

¢ Deficiencies Identified Through the
Pretreatment Compliance Monitoring

¢ Deficiencies Identified Through the
Sewer Overflow/Bypass Compliance
Monitoring

EPA is also proposing to delete the
regulation citation to 40 CFR 123.45 for
these four data elements.

EPA proposes to delete the last
sentence in the data description for the
four ‘deficiency’ data elements as only
violations affect compliance status. This
change would make clear that these four
‘deficiency’ data elements should not be
used to affect compliance status. These
separate data elements mirror the
current inspection and violation
identification practices of authorized
NPDES programs. In general, EPA and
state inspectors document their findings
made during inspections and note any
‘deficiencies.” EPA created four different
‘deficiency’ data elements to identify
and track these instances of potential
noncompliance. The inspector’s
manager will typically review these
‘deficiencies’ and decide if any of them
warrant separate identification as

violations. These violations are already
tracked with the “Violation Code” data
element. Deleting this sentence from the
descriptions for these four data elements
will eliminate any potential confusion
as to whether the identified deficiency
automatically created an instance of
non-compliance.

D. Correct Data Element Name and
Description and Reference for Biosolids
or Sewage Sludge—Land Application or
Surface Disposal Deficiencies

EPA proposes to rename the
“Biosolids or Sewage Sludge—Land
Application or Surface Disposal
Deficiencies” data element to “Biosolids
or Sewage Sludge—Violations” and
update the related data description.

EPA mislabeled the “Biosolids or
Sewage Sludge—Land Application or
Surface Disposal Deficiencies” data
element in the NPDES eRule. This
element is part of the Federal biosolids
annual report and allows NPDES-
regulated entities to self-report
violations on all regulated biosolids
management practices (i.e., land
application, surface disposal, and
incineration) (see 22 October 2015; 80
FR 64079). This change also makes clear
that this data element tracks self-
reported violations for the three
biosolids management practices
regulated under EPA’s Federal biosolids
regulations (40 CFR part 503). EPA is
also proposing to add the corresponding
CFR reference for the biosolids
incineration annual report (40 CFR
503.48). This change will help reduce
confusion with the data element
“Deficiencies Identified Through the
Biosolids/Sewage Sludge Compliance
Monitoring;” these deficiencies are not
violations and do not affect compliance
status.

E. Correct the Title of the “Sewer
Overflow/Bypass Event Report” in Table
1 of Appendix A and Table 1 of 40 CFR
127.16

EPA used an incorrect title in two
sections of the NPDES eRule for the
report that provides information on
sewer overflows and bypass events. EPA
used the incorrect title, “Sewer
Overflow Event Reports [40 CFR
122.41(1)(6) and (7)],” at Table 1 to 40
CFR 127.16 and Table 1 to Appendix A,
40 CFR part 127. The correct title is,
“Sewer Overflow/Bypass Event Reports
[40 CFR 122.41(1)(4), (6), (7), and
122.41(m)(3)].”” EPA used the correct
title in all other references to this report.
EPA is also proposing to make
conforming changes to the “Program
area” column and the “Minimum
frequency” column in Table 1
(Appendix A 40 CFR part 127).
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F. Deletion of the Following Two Data
Elements: Reportable Noncompliance
Tracking and Reportable
Noncompliance Tracking Start Date

EPA proposes deleting the following
two data elements as these data are no
longer used for EPA’s national NPDES
program:

e Reportable Noncompliance
Tracking; and

¢ Reportable Noncompliance
Tracking Start Date.

EPA mistakenly included these two
data elements in Appendix A. These
two data elements are no longer needed
to address unforeseen circumstances
when the authorized NPDES program
needs to turn off automatic violation
detection by EPA’s NPDES data system.
The current recommended approach to
turn off compliance tracking in EPA’s
NPDES data system is for EPA or
authorized NPDES programs to use the
Permit Compliance Tracking Status and
DMR Non-Receipt data elements. See
“NPDES Electronic Reporting
Implementation Guidance for Tracking
Compliance and Major Designations,”
28 December 2016, https://
www.epa.gov/compliance/data-entry-
guidance-and-technical-papers.

G. Provide Greater Clarity for the
“Facility Concentrated Aquatic Animal
Production (CAAP) Status” Data
Element Name and Description

EPA proposes to make changes to the
“Facility CAAP Status” data element
name and description. States provided
feedback to EPA that the current name
and description of this data element
could be interpreted to mean that this
data element applies to all NPDES-
regulated entities as the current data
description provides “Yes” and ‘“No” as
example reference values. This
interpretation implies that states would
need to provide a “Yes” or “No” for all
NPDES-regulated entities.

The proposed changes would make
clear that this data element only applies
to aquatic animal production facilities.
The proposed change would ensure that
states do not need to share these data
with EPA for facilities that do not have
aquatic animal production (i.e., lower
data entry burden for states). Moreover,
the proposed changes would also
provide the information necessary to
distinguish between the two CAAP
identification methods. EPA proposes to
change the name of this data element
from “Facility CAAP Designation” to
“Facility CAAP Status.” The proposed
change from ‘“Designation” to ““Status”
makes clear that this data element tracks
both methods for identifying an aquatic
animal production facility as a CAAP

facility. The first method is solely based
on production amounts provided by the
facility and the second method is a
manual designation process performed
by the authorized NPDES program.

e Method #1 (Based on Facility
Production Data)—CAAP identification
is automatic based on the comparison of
permit application/NOI information
against the criteria used in EPA’s CAAP
NPDES regulations (see 40 CFR
122.24(b)); and

e Method #2 (Authorized NPDES
Program Designation)—Using a case-by-
case approach the RA may designate
any warm or cold-water aquatic animal
production facility as a concentrated
aquatic animal production facility upon
determining that it is a significant
contributor of pollution to waters of the
United States (see 40 CFR 122.24(c)).

The two methods are sequenced as
follows. Facilities seeking NPDES
permit coverage that acquire the CAAP
status under Method #1 are not
evaluated under Method #2 [i.e.,
Facility CAAP Status is set to “Yes
(Based on Facility Production Data)”].
Conversely, facilities seeking NPDES
permit coverage that do not acquire
CAAP status under Method #1 can be
designated by the authorized NPDES
program as a CAAP facility under
Method #2 [i.e., Facility CAAP Status is
set to “Yes (Authorized NPDES Program
Designation)”]. The proposed changes
would also require NPDES programs to
share data with EPA on aquatic animal
production facilities that they inspect
under Method #2 and found to not be
a CAAP facility [i.e., Facility CAAP
Status is set to “No (Authorized NPDES
Program Determination)”].

H. Provide Greater Clarity on the ‘Permit
Component’ Data Element With Respect
to Unpermitted Facilities

EPA proposes changes to the “Permit
Component” data element description
to clarify its applicability to
unpermitted facilities subject to NPDES
inspections. EPA proposes these
changes as EPA’s regulations require
authorized NPDES programs to have
“inspection and surveillance procedures
to determine, independent of
information supplied by regulated
persons, compliance or noncompliance
with applicable program requirements.”
See 40 CFR 123.26(b). EPA’s NPDES
Compliance Monitoring Strategy (CMS)
also provides compliance monitoring
goals for authorized NPDES programs
and guidance regarding inspection of
facilities without NPDES permit
coverage.2 For example, this document

2U.S. EPA, 2014. Issuance of Clean Water Act
National Pollutant Discharge Elimination System

notes, ‘“Regions and states should also
conduct compliance monitoring
activities to locate industrial facilities
that have failed to obtain permit
coverage or file a ‘no exposure
certification’ under 40 CFR 122.26(g).
Inspections of unpermitted industrial
stormwater facilities, including those
with ‘no exposure certification,” will
count toward the annual industrial
stormwater coverage goal of 10%.” 3
EPA provided a discussion of when
states must share data on unpermitted
facilities with EPA in the preamble to
the final rule (October 22, 2015; 80 FR
64078).

This change would clarify that this
data element applies to unpermitted
facilities when states are required by
EPA regulations to share data about
these unpermitted facilities with EPA.
This change would also update the
regulatory citation for this data element
to explicitly include certain
unpermitted facilities [e.g., certain
unpermitted facilities subject to a CWA
NPDES inspection, facilities regulated
by the Federal biosolids regulation (40
CFR part 503)]. This change would help
EPA and states ensure that unpermitted
facilities can be properly sorted into
their respective NPDES programs (e.g.,
industrial stormwater, construction
stormwater, CAFOs). EPA estimates that
this change would only be a minor
increase in costs to states as most states
already share these data for tracking
compliance with the CMS and other
programmatic needs. For example, EPA
uses this data element to mask facility
information in public search tools for
unpermitted Concentrated Animal
Feeding Operations (CAFOs) and
Animal Feeding Operations (AFOs) that
EPA or state inspectors found were not
discharging and do not require an
NPDES permit (see 22 October 2015; 80
FR 64092).

L. Provide Greater Clarity on the Notice
of Termination (NOT) Electronic
Reporting Requirements

EPA proposes to make changes to the
Notice of Termination (NOT) section in
the NPDES regulations (40 CFR
122.64(c)). The NPDES eRule made clear
that the electronic reporting
requirement for NOTs only applied to
general permit covered facilities (see
Table 1 to Appendix A, 40 CFR part
127). This proposed language clarifies
the electronic reporting requirement for
NOTs and helps ensure that the state

Compliance Monitoring Strategy, Memorandum
from Lisa Lund, Director, Office of Compliance, July
21. See https://www.epa.gov/compliance/clean-
water-act-national-pollutant-discharge-elimination-
system-compliance-monitoring.

31bid, Page 15.
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burden associated with implementing
the NPDES eRule is minimized.

J. Provide Greater Clarity on the
“Applicable Effluent Limitations
Guidelines” Data Element and Delete
the Duplicative Data Element,
“Applicable Categorical Standards”

EPA proposes to update the data
description for the “Applicable Effluent
Limitations Guidelines” data element to
make clear that this data element
applies to all NPDES-regulated entities
and to clarify EPA’s expectation that the
authorized NPDES program should
identify all applicable effluent
limitations guidelines. Making these
changes will also allow EPA to delete
the “Applicable Categorical Standards”
data element. EPA is also proposing to
make conforming changes to the
regulatory citation and “NPDES Data
Group” columns in Table 2 (Appendix
A to 40 CFR part 127).

This proposed change will help
reduce the burden on states to create a
duplicative data element, “Applicable
Categorical Standards.” This change
will help ensure that EPA and states
have an accurate inventory of facilities
that meet the applicability criteria of the
one or more effluent guidelines as well
as allow EPA to maintain an accurate
inventory of facilities that do not have
any applicable effluent guidelines.
Finally, these changes will also help
reduce state data sharing burden as the
data description makes clear that the
Control Authority can use pretreatment
program report and the state can use the
NOI submissions to manage these data.

K. Provide Greater Clarity on the
“Receiving Waterbody Name for
Permitted Feature” Data Element Name
and Description

EPA proposes to delete the word
“Receiving” from the “Receiving
Waterbody Name for Permitted Feature”
data element name and update the data
description. EPA is also proposing to
add conforming regulatory citations to
40 CFR 122.21(f)(9) for this data element
as well as the “Source Water for Cooling
Purposes” data element.

EPA recently updated the NPDES
regulations governing individual NPDES
permit applications (see 12 February
2019; 84 FR 3324). The Rule added 40
CFR 122.21(f)(9), requires individual
permit applications to include the
following cooling water information:
“An indication of whether the facility
uses cooling water and the source of the
cooling water.” EPA now proposes a
conforming change to the data element
in Appendix A. This proposed change
would also make clear that this data
element is optional for other intake

structures. EPA proposes to update the
data sharing requirements for both
individual and general permit covered
facilities. This would ensure that there
is consistent and complete reporting
nationwide of industrial classification
data, which are useful for regulatory
decisions and program oversight.

L. Requiring NAICS Code Data To
Match the 2019 NPDES Applications
and Program Updates Final Rule

EPA proposes to update the data
descriptions for the “NAICS Code” and
“NAICS Code Primary Indicator” data
elements. EPA is also proposing to add
conforming regulatory citations to 40
CFR 122.21(f)(3) and 122.28(b)(2)(ii) for
these data elements.

EPA proposes these changes to
conform to its updated NPDES permit
application regulations (see 12 February
2019; 84 FR 3324), which became
effective on June 12, 2019. Since this
date, applicants for EPA-issued NPDES
permits are required to meet the new
application requirements. EPA proposes
to update each of the eight NPDES
application forms to conform to the
February 12, 2019 final rule and
improve clarity and usability. States that
are authorized to administer the NPDES
program might require use of EPA’s
application forms or might have
developed their own state-specific
application forms. In either case, the
final NPDES Applications and Program
Updates Rule provides states up to one
year to make conforming programmatic
and regulatory changes, and up to two
years if statutory changes are needed.

The 2019 NPDES Applications and
Program Updates Final Rule requires
permit applications to include data on
the four-digit Standard Industrial
Classification (SIC) codes and the six-
digit NAICS codes. Prior to this 2019
rulemaking, EPA only required NPDES
permit applications to include SIC code
data. EPA is proposing to update the
data sharing requirements for both
individual and general permit covered
facilities. This would ensure that there
is consistent and complete reporting
nationwide of industrial classification
data, which are useful for regulatory
decisions and program oversight. EPA is
proposing to require states to share
these NAICS code data with EPA when
they approve NPDES permit coverage.
This will help lower the
implementation costs to states.

M. Add Variance Data Elements to
Appendix A To Match the 2019 NPDES
Applications and Program Updates
Final Rule

EPA proposes to make changes to
variance related data elements in

Appendix A as well as add new
variance related data elements. These
variances relate to the following
provisions in the CWA:

e Fundamentally different factors
(FDFs) (CWA section 301(n));

¢ Non-conventional pollutants (CWA
section 301(c) and (g));

e Water quality related effluent
limitations (CWA Section 302(b)(2));

e Thermal discharges (CWA Section
316(a)); and

¢ Discharges to marine waters (CWA
Section 301(h))].

EPA proposes to make conforming
changes to the data element citations.
EPA proposes to amend Table 2 to
Appendix A for these variance data
elements to include references to 40
CFR 123.41 (‘Sharing of Information’)
for variances that do not expire (e.g.,
FDFs) as well as references to NPDES
permit application variance information
sections at 40 CFR 122.21(f)(10) and
122.21(j)(1)(ix).

EPA proposes to include these revised
and new data elements in the minimum
set of NPDES program data (Appendix
A to 40 CFR part 127) as these data
would allow EPA and states to better
track variance requests and related
statuses for the NPDES program. EPA
recently updated the NPDES permit
application regulations (40 CFR 122.21)
and the related forms with the 2019
NPDES Applications and Program
Updates final rule. EPA proposes
updating the data sharing requirements
for both individual and general permit
covered facilities. This would ensure
that there is consistent and complete
reporting nationwide of variance data.
EPA is proposing to require states to
share these variance data with EPA
when they approve NPDES permit
coverage. This approach will integrate
with the authorized NPDES program’s
data collection and sharing activities.

VI. Assistance to States To Implement
Phase 2

EPA will continue to provide
technical assistance and support to
authorized NPDES programs during the
transition to electronic reporting. This
includes building electronic reporting
tools for authorized NPDES programs
that elect to use these tools and to
support the development of new data
transfer protocols. Authorized NPDES
programs can request EPA’s assistance
for electronic reporting by submitting a
request to NPDESeReporting@epa.gov.

EPA offers authorized programs
financial assistance through the
Exchange Network Grant Program. This
program provides funding to states,
territories, and federally recognized
Indian tribes to support the
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development of the National
Environmental Information Exchange
Network. The primary outcome
expected from Exchange Network
assistance agreements is improved
access to, and exchange of, high-quality
environmental data from public and
private sector sources. More information
on this program is available at: https://
www.epa.gov/exchangenetwork/
exchange-network-grant-program.

EPA will continue to work with
authorized NPDES programs to
implement NPDES electronic reporting.
This includes the use of workgroups to
help authorized NPDES programs share
data with EPA and to provide
recommendations on how EPA should
build the NNCR. Authorized NPDES
programs can contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section to learn how to join
these workgroups.

VII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act

The information collection activities
in this proposed rule have been
submitted for approval to the Office of
Management and Budget (OMB) under
the PRA. The Information Collection
Request (ICR) document that the EPA
prepared has been assigned EPA ICR
number [2617.01]. You can find a copy
of the supporting statement for this ICR
in the docket for this rule (see DCN
0016). It is briefly summarized here.

EPA has primary responsibility for
ensuring the CWA’s NPDES program is
effectively and consistently
implemented nationwide, thus ensuring
that public health and environmental
protection goals of the CWA are met.
EPA is taking this action pursuant to
CWA sections 101(f), 304(i), 308, 402,
and 501. The accurate, complete, and
timely information collected under this
ICR will help EPA and states more
efficiently implement the 2015 NPDES
eRule. The improved information

sharing would increase transparency
and accountability and help EPA and
authorized NPDES programs collaborate
and measure progress in implementing
the 2015 NPDES eRule. This
information collection would provide
EPA with more timely, consistent, and
accurate inventory of all general permits
and program reports, the number of
facilities that must electronically submit
reports, and the online location of state
electronic reporting tools.

Receiving current high-level data on
general permits and program reports is
critical to EPA’s ability to oversee and
manage authorized NPDES programs.
Authorizing the burden under this ICR
will allow EPA to provide timely
assistance to authorized NPDES
programs as they implementation the
NPDES eRule. The general permits and
program reports inventory will help
promote efficiencies in NPDES eRule
implementation as states will be able to
use this information to identify other
states that have already developed
electronic reporting tools. Additionally,
with the implementation of this
information collection activity,
regulated entities would be able to
ensure that they are fully aware of the
compliance deadlines and electronic
reporting tools for their reporting
obligations.

Respondents/affected entities: This
ICR covers the 47 states and one U.S.
Territory authorized to implement the
NPDES program.

Respondent’s obligation to respond:
EPA is taking this action pursuant to
CWA sections 101(f), 304(i), 308, 402,
and 501.

Estimated number of respondents:
This ICR covers the 48 authorized
NPDES programs.

Frequency of response: EPA estimates
that twelve authorized NPDES programs
will provide updated information on
general permits and program reports
and the related electronic reporting
tools each month. Additionally, all 48
authorized NPDES programs will
conduct an annual review and update of
EPA’s inventory. Finally, EPA estimates
that approximately 15 authorized
NPDES programs will prepare and
submit an alternative Phase 2
compliance deadline request during the
three-year period covered by the ICR.

Total estimated burden: 416 hours
(per year). Burden is defined at 5 CFR
1320.3(b).

Total estimated cost: $25,418 (per
year), includes $0 annualized capital or
operation & maintenance costs.

An agency may not conduct or
sponsor, and a person is not required to
respond to, a collection of information
unless it displays a currently valid OMB

control number. The OMB control
numbers for the EPA’s regulations in 40
CFR are listed in 40 CFR part 9.

Submit your comments on the
Agency’s need for this information, the
accuracy of the provided burden
estimates and any suggested methods
for minimizing respondent burden to
the EPA using the docket identified at
the beginning of this rule. You may also
send your ICR-related comments to
OMB’s Office of Information and
Regulatory Affairs via email to OIRA_
submission@omb.eop.gov, Attention:
Desk Officer for the EPA. Since OMB is
required to make a decision concerning
the ICR between 30 and 60 days after
receipt, OMB must receive comments no
later than March 30, 2020. The EPA will
respond to any ICR-related comments in
the final rule.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This action will not
impose any requirements on sm