FEDERAL REGISTER

Vol. 85 Monday,
No. 27 February 10, 2020

Pages 7443-7652

OFFICE OF THE FEDERAL REGISTER



II Federal Register/Vol. 85, No. 27 /Monday, February 10, 2020

The FEDERAL REGISTER (ISSN 0097-6326) is published daily,
Monday through Friday, except official holidays, by the Office

of the Federal Register, National Archives and Records
Administration, under the Federal Register Act (44 U.S.C. Ch. 15)
and the regulations of the Administrative Committee of the Federal
Register (1 CFR Ch. I). The Superintendent of Documents, U.S.
Government Publishing Office, is the exclusive distributor of the
official edition. Periodicals postage is paid at Washington, DC.

The FEDERAL REGISTER provides a uniform system for making
available to the public regulations and legal notices issued by
Federal agencies. These include Presidential proclamations and
Executive Orders, Federal agency documents having general
applicability and legal effect, documents required to be published
by act of Congress, and other Federal agency documents of public
interest.

Documents are on file for public inspection in the Office of the
Federal Register the day before they are published, unless the
issuing agency requests earlier filing. For a list of documents
currently on file for public inspection, see www.federalregister.gov.

The seal of the National Archives and Records Administration
authenticates the Federal Register as the official serial publication
established under the Federa% Register Act. Under 44 U.S.C. 1507,
the contents of the Federal Register shall be judicially noticed.

The Federal Register is published in paper and on 24x microfiche.
It is also available online at no charge at www.govinfo.gov, a
service of the U.S. Government Publishing Office.

The online edition of the Federal Register is issued under the
authority of the Administrative Committee of the Federal Register
as the official legal equivalent of the paper and microfiche editions
(44 U.S.C. 4101 and 1 CFR 5.10). It is updated by 6:00 a.m. each
day the Federal Register is published and includes both text and
graphics from Volume 1, 1 (March 14, 1936) forward. For more
information, contact the GPO Customer Contact Center, U.S.
Government Publishing Office. Phone 202-512-1800 or 866-512-
1800 (toll free). E-mail, gpocusthelp.com.

The annual subscription price for the Federal Register paper
edition is $860 plus postage, or $929, for a combined Federal
Register, Federal Register Index and List of CFR Sections Affected
(LSA) subscription; the microfiche edition of the Federal Register
including the Federal Register Index and LSA is $330, plus
postage. Six month subscriptions are available for one-half the
annual rate. The prevailing postal rates will be applied to orders
according to the gelivery method requested. The price of a single
copy of the daily Federal Register, including postage, is based

on the number of pages: $11 for an issue containing less than

200 pages; $22 for an issue containing 200 to 400 pages; and

$33 for an issue containing more than 400(Fages. Single issues

of the microfiche edition may be purchased for $3 per copy,
including postage. Remit check or money order, made payable

to the Superintendent of Documents, or charge to your GPO
Deposit Account, VISA, MasterCard, American Express, or
Discover. Mail to: U.S. Government Publishing Oftfice—New
Orders, P.O. Box 979050, St. Louis, MO 63197-9000; or call toll
free 1-866-512-1800, DC area 202-512-1800; or go to the U.S.
Government Online Bookstore site, see bookstore.gpo.gov.

There are no restrictions on the republication of material appearing
in the Federal Register.

How To Cite This Publication: Use the volume number and the
page number. Example: 85 FR 12345.

Postmaster: Send address changes to the Superintendent of
Documents, Federal Register, U.S. Government Publishing Office,
Washington, DC 20402, along with the entire mailing label from
the last issue received.

Printed on recycled paper.

SUBSCRIPTIONS AND COPIES

PUBLIC
Subscriptions:
Paper or fiche 202-512-1800
Assistance with public subscriptions 202-512-1806

202-512-1530; 1-888-293-6498

General online information

Single copies/back copies:
Paper or fiche

Assistance with public single copies

202-512-1800
1-866-512-1800
(Toll-Free)
FEDERAL AGENCIES
Subscriptions:
Assistance with Federal agency subscriptions:
Email FRSubscriptions@nara.gov
Phone 202-741-6000

The Federal Register Printing Savings Act of 2017 (Pub. L. 115-
120) placed restrictions on distribution of official printed copies

of the daily Federal Register to members of Congress and Federal
offices. Under this Act, the Director of the Government Publishing
Office may not provide printed copies of the daily Federal Register
unless a Member or other Federal office requests a specific issue

or a subscription to the print edition. For more information on
how to subscribe use the following website link: https://
www.gpo.gov/frsubs.


https://www.gpo.gov/frsubs
https://www.gpo.gov/frsubs
mailto:FRSubscriptions@nara.gov
http://www.federalregister.gov
http://bookstore.gpo.gov
http://www.govinfo.gov

11

Contents

Federal Register
Vol. 85, No. 27

Monday, February 10, 2020

Agricultural Marketing Service
RULES
Nomenclature Changes; Technical Amendment, 7443-7445
NOTICES
Meeting:
Plant Variety Protection Board, 7526—7527
Opportunity for Designation in the Cedar Rapids, Iowa,
Area, 7527-7528
Requests for Nominations:
USDA Grain Inspection Advisory Committee, 7526

Agriculture Department

See Agricultural Marketing Service

See Economic Research Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 7528-7529

Antitrust Division

NOTICES

Changes Under National Cooperative Research and
Production Act:

IMS Global Learning Consortium, Inc., 7605—7606

Response to Public Comment on the Proposed Final
Judgment in United States v. Learfield
Communications, 7593—-7605

Bureau of Consumer Financial Protection

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 7537

Bureau of Safety and Environmental Enforcement
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Open and Nondiscriminatory Access to Oil and Gas
Pipelines Under the OCS Lands Act, 7587-7588
Platforms and Structures, 7586—7587

Centers for Disease Control and Prevention

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 7556—7562

Centers for Medicare & Medicaid Services

PROPOSED RULES

Basic Health Program; Federal Funding Methodology for
Program Year 2021, 7500-7515

Civil Rights Commission
NOTICES
Meetings:
Louisiana Advisory Committee, 7530

Commerce Department

See Foreign-Trade Zones Board

See International Trade Administration

See National Oceanic and Atmospheric Administration

Defense Department
See Navy Department

Economic Research Service
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Notice of Intent To Request Revision of the Current
Population Survey Food Security Supplement, 7529—
7530

Education Department
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Foreign Gifts and Contracts Disclosures, 7540-7541
Grant Application Form for Project Objectives and
Performance Measures Information, 7539-7540
National Assessment of Educational Progress 2021, 7540
Study of State Policies To Prohibit Aiding and Abetting
Sexual Misconduct in Schools, 7538-7539

Energy Department
See Federal Energy Regulatory Commission
NOTICES
Meetings:
Secretary of Energy Advisory Board, 7541-7542

Environmental Protection Agency

RULES

Air Quality State Implementation Plans; Approvals and
Promulgations:

Kentucky: Cross-State Air Pollution Rule, 7449-7452

PROPOSED RULES

Air Quality State Implementation Plans; Approvals and
Promulgations:

Delaware; Infrastructure Requirements for the 2015
Ozone Standard and Revisions to Modeling
Requirements, 7494—7496

Florida; 2010 1-Hour Sulfur Dioxide National Ambient
Air Quality Standard Transport Infrastructure, 7480—
7491

Tennessee; Chattanooga Miscellaneous Revisions, 7491—
7494

Virginia; Emissions Statement Certification for the 2015
Ozone National Ambient Air Quality Standard,
7496-7499

Pesticide Petitions Filed for Residues of Pesticide
Chemicals in or on Various Commodities, 7499—7500

Federal Aviation Administration
RULES
Amendment of the Class E Airspace:
Bowling Green and Somerset, KY, 7447-7448
Revocation and Amendment of the Class E Airspace:
Mansfield, LA, 7445-7446
PROPOSED RULES
Amendment of Class E Airspace:
Baraboo and Boscobel, WI, 7474-7475
Establishment of Class E Airspace:
Killdeer and New Town, ND, 7472-7474
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Veteran’s Flight Training Services Workforce
Development Grant Program, 7616



v Federal Register/Vol. 85, No. 27 /Monday, February 10, 2020/ Contents

Federal Communications Commission
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 7550-7555
Connect America Fund:
Developing a Unified Intercarrier Compensation Regime;
Correction, 7549-7550

Federal Deposit Insurance Corporation

PROPOSED RULES

Unsafe and Unsound Banking Practices:
Brokered Deposits Restrictions, 7453-7472

Federal Emergency Management Agency

NOTICES

Major Disaster and Related Determinations:
New York, 7570

Federal Energy Regulatory Commission
NOTICES
Application:
Blackstone Hydro Associates, 7548—7549
Combined Filings, 7544-7548
Complaint:
BP Energy Co. v. Natural Gas Pipeline Co. of America
LLC, 7548
Environmental Assessments; Availability, etc.:
North Baja Pipeline, LLC; North Baja Xpress Project,
7543-7544
License Application:
Northern States Power Co.—Wisconsin, 7542
Petition for Declaratory Orders:
GRE 314 East Lyme LLC, 7542—7543

Federal Reserve System
NOTICES
Change in Bank Control:
Acquisitions of Shares of a Bank or Bank Holding
Company, 7555
Proposals To Engage in or To Acquire Companies Engaged
in Permissible Nonbanking Activities, 7555

Food and Drug Administration

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Electronic Submission Process for Voluntary Allegations
to the Center for Devices and Radiological Health,
7562-7564

Generic Clearance for Qualitative Data To Support Social
and Behavioral Research for Food, Dietary
Supplements, Cosmetics, and Animal Food and Feed,
7564-7565

Testing Communications on Medical Devices and
Radiation-Emitting Products, 7566—7567

Foreign Assets Control Office

NOTICES

Blocking or Unblocking of Persons and Properties, 7616—
7617

Foreign-Trade Zones Board
NOTICES
Authorization of Production Activity:
Ricoh Electronics, Inc.; Foreign-Trade Zone 26; Atlanta,
GA, 7531
Subzone Application:
Puerto Rico Storage and Distribution, Inc.; Foreign-Trade
Zone 61; San Juan, PR, 7531

Health and Human Services Department

See Centers for Disease Control and Prevention
See Centers for Medicare & Medicaid Services
See Food and Drug Administration

See National Institutes of Health

Homeland Security Department

See Federal Emergency Management Agency

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals:

Assessing the Risk-Mitigation Value of Transportation
Worker Identification Credential at Maritime
Facilities, 7578

Generic Clearance for the Collection of Certain
Information on Immigration and Foreign Travel
Forms, 7571-7573

Generic Clearance for the Collection of Social Media
Information on Immigration and Foreign Travel
Forms, 7573-7577

Understanding Public Perception and Acceptance of First
Responders Use of Unmanned Aircraft Systems,
7570-7571

Indian Affairs Bureau

NOTICES

Environmental Impact Statements; Availability, etc.:
Osage County Oil and Gas, Osage County, OK, 7578-7579
Proposed Campo Wind Energy Project, San Diego, CA,

7579-7580
National Tribal Broadband Grant; Solicitation of Proposals,
7580-7584

Interior Department

See Bureau of Safety and Environmental Enforcement

See Indian Affairs Bureau

See Land Management Bureau

See National Park Service

See Surface Mining Reclamation and Enforcement Office

PROPOSED RULES

Privacy Act Regulations; Exemption for the Physical
Security Access Files System, 7515-7518

Internal Revenue Service

NOTICES

Agency Information Collection Activities; Proposals,
Submissions, and Approvals, 7617-7618

International Trade Administration
NOTICES
Antidumping or Countervailing Duty Investigations, Orders,
or Reviews:
Certain Carbon and Alloy Steel Cut-To-Length Plate from
Taiwan, 7535-7536
Crystalline Silicon Photovoltaic Cells, Whether or Not
Assembled Into Modules, From the People’s Republic
of China, 7531-7535
Meetings:
President’s Advisory Council on Doing Business in
Africa, 7530-7531

International Trade Commission
NOTICES
Complaint:

Certain Spa Pumps, Jet Pump Housing, Motors,
Components Thereof, and Products Containing the
Same, 7588-7589

Summary of Commission Practice Relating to
Administrative Protective Orders, 7589-7592



Federal Register/Vol. 85, No. 27 /Monday, February 10, 2020/ Contents

Justice Department
See Antitrust Division
See Parole Commission

Labor Department

See Occupational Safety and Health Administration
NOTICES

Performance Review Board Members, 7606

Land Management Bureau

NOTICES

Plats of Survey:
Oregon/Washington, 7584

Legal Services Corporation

PROPOSED RULES

Use of Non-LSC Funds, Transfers of LSC Funds, Program
Integrity; Cost Standards and Procedures, 7518-7520

National Institutes of Health
NOTICES
Meetings:
Center for Scientific Review, 7567—7569
National Institute of Allergy and Infectious Diseases,
7569—7570
National Institute of Environmental Health Sciences,
7568—-7569
National Institute on Aging, 7567

National Oceanic and Atmospheric Administration
PROPOSED RULES
Fisheries of the Northeastern United States:
Implementing Permitting and Reporting for Private
Recreational Tilefish Vessels; Correction, 7520-7521
Pacific Island Fisheries:
2019-2021 Annual Catch Limits and Accountability
Measures, 7521-7525
NOTICES
Agency Information Collection Activities; Proposals,
Submissions, and Approvals:
Space-Based Data Collection System Agreements, 7536—
7537

National Park Service
NOTICES
National Register of Historic Places:
Pending Nominations and Related Actions, 7584—7586

National Transportation Safety Board
NOTICES
Meetings; Sunshine Act, 7610

Navy Department

NOTICES

Environmental Impact Statements; Availability, etc.:
Gulf of Alaska Navy Training Activities, 7538

Occupational Safety and Health Administration
NOTICES
Nationally Recognized Testing Laboratories:
Proposed Policy for Transitioning to Satellite Notification
and Acceptance Program Termination, 7606—7610

Parole Commission
NOTICES
Meetings; Sunshine Act, 7606

Postal Regulatory Commission
NOTICES
New Postal Products, 7610-7611

Postal Service
NOTICES
Product Change:
Priority Mail and First-Class Package Service Negotiated
Service Agreement, 7611

Railroad Retirement Board
NOTICES
Meetings; Sunshine Act, 7611

Securities and Exchange Commission

NOTICES

Meetings; Sunshine Act, 7612

Self-Regulatory Organizations; Proposed Rule Changes:
NYSE National, Inc., 7611-7612

Small Business Administration
RULES
Express Loan Programs:

Affiliation Standards, 7622-7652

State Department
NOTICES
Culturally Significant Objects Imported for Exhibition:
Alexander von Humboldt and the United States: Art,
Nature, and Culture, 7612
Cezanne: The Rock and Quarry Paintings, 7612
El Greco: Ambition and Defiance, 7613

Surface Mining Reclamation and Enforcement Office
PROPOSED RULES
West Virginia Regulatory Program, 7475-7480

Surface Transportation Board

NOTICES

Railroad Cost Recovery Procedures:
Productivity Adjustment, 7613

Trade Representative, Office of United States

RULES

Removal of Rule Designating Developing and Least-
Developed Country Designations Under the
Countervailing Duty Law, 7448-7449

NOTICES

Designations of Developing and Least-Developed Countries
under the Countervailing Duty Law, 7613-7616

Transportation Department
See Federal Aviation Administration

Treasury Department

See Foreign Assets Control Office

See Internal Revenue Service

NOTICES

List of Countries Requiring Cooperation with an
International Boycott, 7618

Veterans Affairs Department
NOTICES
Privacy Act; Matching Program, 7618-7619

Separate Parts In This Issue

Part Il
Small Business Administration, 7622—7652




VI Federal Register/Vol. 85, No. 27 /Monday, February 10, 2020/ Contents

Reader Aids To subscribe to the Federal Register Table of Contents
Consult the Reader Aids section at the end of this issue for electronic mailing list, go to https://public.govdelivery.com/
phone numbers, online resources, finding aids, and notice accounts/USGPOOFR/subscriber/new, enter your e-mail

of recently enacted public laws. address, then follow the instructions to join, leave, or

manage your subscription.


https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new
https://public.govdelivery.com/accounts/USGPOOFR/subscriber/new

Federal Register/Vol. 85, No. 27 /Monday, February 10, 2020/ Contents

VII

CFR PARTS AFFECTED IN THIS ISSUE

A cumulative list of the parts affected this month can be found in the
Reader Aids section at the end of this issue.

7 CFR
Ch. L 7443

12 CFR
Proposed Rules:

14 CFR
71 (2 documents) ....7445, 7447

Proposed Rules:
71 (2 documents) ....7472, 7474

15 CFR

30 CFR

Proposed Rules:
52 (4 documents) ...7480, 7491,

7494, 7496
180 7499
42 CFR
Proposed Rules:

(3100 SRR 7500
43 CFR

Proposed Rules:

2 e 7515
45 CFR

Proposed Rules:
1610, 7518
1630 7518
50 CFR

Proposed Rules:




7443

Rules and Regulations

Federal Register
Vol. 85, No. 27

Monday, February 10, 2020

This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service

7 CFR Chapter |
[Doc. No. AMS-LRRS-19-0099]

Nomenclature Changes; Technical
Amendment

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Final rule; technical
amendment.

SUMMARY: This document makes
nomenclature changes to the headings
for a subchapter and various parts,
subparts, and sections of the Code of
Federal Regulations administered by the
Agricultural Marketing Service (AMS).
This action is necessary to conform with
Office of the Federal Register
requirements for regulatory language.

DATES: This rule is effective March 11,
2020.

FOR FURTHER INFORMATION CONTACT:
Laurel L. May, Regulatory Analyst,
Agricultural Marketing Service, USDA,
1400 Independence Ave. SW, Stop
0231, Washington, DC 20250-0231;
phone: (202) 690-1366, fax: (202) 690—
0552, or email: Laurel. May@usda.gov.

SUPPLEMENTARY INFORMATION: This final
rule makes technical amendments to
certain headings in the Code of Federal
Regulations (CFR). The CFR is divided
into titles, subtitles, chapters,
subchapters, parts, subparts, sections,
and subsections. Currently, some of the
regulations administered by AMS in 7
CFR chapter I contain headings or
footnotes that do not comply with Office
of the Federal Register (OFR)
requirements, which require the use of
descriptive terms in regulatory headings
and require that subparts be properly
designated. The technical amendments
in this final rule will ensure that the
headings in 7 CFR chapter I are
consistent with OFR nomenclature and
formatting used throughout the CFR.

This rule addresses many of the
necessary changes in 7 CFR chapter I;
the remainder are being addressed in
concurrent actions by the individual
AMS programs that administer the
particular regulations.

This rule falls within a category of
regulatory actions that the Office of
Management and Budget (OMB)
exempted from Executive Order 12866
review. Additionally, because this rule
does not meet the definition of a
significant regulatory action, it does not
trigger the requirements contained in
Executive Order 13771. See OMB’s
Memorandum titled “Interim Guidance
Implementing Section 2 of the Executive
Order of January 30, 2017, titled
‘Reducing Regulation and Controlling
Regulatory Costs’”” (February 2, 2017).

The Administrative Procedure Act
(APA) (5 U.S.C. 553(B)(3)(b)) provides
that when an agency for good cause
finds that notice and public procedure
are impracticable, unnecessary, or
contrary to the public interest, an
agency my issue a rule without
providing notice and an opportunity for
public comment. AMS has determined
that there is good cause for making this
technical amendment final without
prior proposal and opportunity for
comment because the revisions are not
substantive and will have no impact on
the regulatory requirements in the
affected parts. AMS has determined that
public comment on such administrative
changes is unnecessary and that there is
good cause under the APA for
proceeding with a final rule.

Further, because a notice of proposed
rulemaking an opportunity for public
comment are not required to be given
for this rule under the APA or any other
law, the analytical requirements of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.) are not applicable. Accordingly,
this rule is issued in final form.
Although there is no formal comment
period, public comments on this rule
are welcome on an ongoing basis.
Comments should be submitted to the
address or email under FOR FURTHER
INFORMATION CONTACT.

List of Subjects

7 CFR Part 27
Cotton.

7 CFR Part 28

Administrative practice and
procedure, Cotton, Reporting and

recordkeeping requirements,
Warehouses.

7 CFR Part 29

Administrative practice and
procedure, Advisory committees,
Government publications, Imports,
Pesticides and pests, Reporting and
recordkeeping requirements, Tobacco.

7 CFR Part 33

Apples, Exports, Pears.
7 CFR Part 35

Grapes, Plums.

7 CFR Part 46

Agricultural commodities, Brokers,
Investigations, Penalties, Reporting and
recordkeeping requirements.

7 CFR Part 47

Administrative practice and
procedure, Agricultural commodities,
Brokers.

7 CFR Part 48
Agricultural commodities.

7 CFR Part 50

Administrative practice and
procedure, Agricultural commodities,
Food grades and standards.

7 CFR Part 53
Cattle, Livestock.

7 CFR Part 54

Food grades and standards, Food
labeling, Meat and meat products,
Poultry and poultry products.

7 CFR Part 56

Egg and egg products, Food grades
and standards, Food labeling, Reporting
and recordkeeping requirements.

7 CFR Part 57

Egg and egg products, Exports, Food
grades and standards, Imports,
Reporting and recordkeeping
requirements.

7 CFR Part 58

Dairy products, Food grades and
standards, Food labeling, Reporting and
recordkeeping requirements.

7 CFR Part 61

Cottonseeds, Reporting and
recordkeeping requirements.

7 CFR Part 75

Administrative practice and
procedure, Agricultural commodities,


mailto:Laurel.May@usda.gov
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Reporting and recordkeeping
requirements, Seeds, Vegetables.

7 CFR Part 110

Administrative practice and
procedure, Agricultural commodities,
Intergovernmental relations, Penalties,
Pesticides and pests, Reporting and
recordkeeping requirements.

For the reasons set forth in the
preamble, and under the authority of 7
CFR 2.79, AMS amends 7 CFR chapter
I as follows:

m 1. Revise the heading of subchapter A
to read as follows:

SUBCHAPTER A—COMMODITY
STANDARDS AND CONTAINER
REQUIREMENTS

PART 27—COTTON CLASSIFICATION
UNDER COTTON FURTURES
LEGISLATION

m 2. The authority citation for part 27
continues to read as follows:

Authority: 7 U.S.C. 15b, 7 U.S.C. 473b, 7
U.S.C. 1622(g).

m 3. Revise the heading for subpart A to
read as follows:

Subpart A—Requirements
Subpart B [Added and Reserved]

m 4. Add reserved subpart B.

PART 28—COTTON CLASSING,
TESTING, AND STANDARDS

Subpart A—Requirements Under the
United States Cotton Standards Act

m 5. The authority citation for part 28,
subpart A, continues to read as follows:

Authority: 7 U.S.C. 55 and 61.

m 6. Revise the heading for subpart A to
read as set forth above.

PART 29—TOBACCO INSPECTION

m 7. The authority citation for part 29
continues to read as follows:

Authority: 7 U.S.C. 511-511s.

m 8. Revise the heading for subpart A to
read as follows:

Subpart A—Policy Statement and
Provisions Governing the Extension of
Tobacco Inspection and Price Support
Services to New Markets and to
Additional Sales on Designated
Markets

m 9. Revise the heading for subpart B to
read as follows:

Subpart B—Requirements

m 10. Revise the heading for subpart F
to read as follows:

Subpart F—Policy Statement and
Provisions Governing the Identification
and Certification of Nonquota Tobacco
Produced and Marketed in a Quota
Area

m 11. Revise the heading for subpart G
to read as follows:

Subpart G—Policy Statement and
Provisions Governing Availability of
Tobacco Inspection and Price Support
Services to Flue-Cured Tobacco on
Designated Markets

PART 33—REQUIREMENTS UNDER
THE EXPORT APPLE ACT

m 12. The authority citation for part 33

continues to read as follows:
Authority: Sec. 7, 48 Stat. 124; 7 U.S.C.

587.

m 13. Revise the heading for part 33 to

read as set forth above.

m 14. The undesignated center heading

above § 33.10 is revised to read as

follows:

PROVISIONS

m 15. The undesignated center heading
above § 33.50 is revised to read as
follows:

MISCELLANEOUS

PART 35—EXPORT GRAPES AND
PLUMS

m 16. The authority citation for part 35
continues to read as follows:

Authority: 74 Stat. 734; 75 Stat. 220; 7
U.S.C. 591-599.
m 17. Amend § 35.7 by removing the
footnote and revising the parenthesized
cross reference at the end of the
paragraph to read as follows:

§35.7 Certificate.
* * * (7 CFR part 51).

Subchapter B—Marketing of
Perishable Agricultural Commodities

PART 46—REQUIREMENTS (OTHER
THAN ADMINISTRATIVE
PROCEDURES) UNDER THE
PERISHABLE AGRICULTURAL
COMMODITIES ACT, 1930

m 18. The authority citation for part 46
continues to read as follows:
Authority: 7 U.S.C. 499a—499t.

m 19. Revise the heading for part 46 to
read as set forth above.

PART 47—ADMINISTRATIVE
PROCEDURES UNDER THE
PERISHABLE AGRICULTURAL
COMMODITIES ACT

m 20. The authority citation for part 47
continues to read as follows:

Authority: 5 U.S.C. 553; 7 U.S.C. 499f; 7
U.S.C. 4990; 7 CFR 2.22(a)(1)(viii)(L),
2.79(a)(8)(xiii).

m 21. Revise the heading for part 47 to
read as set forth above.

m 22. Revise the heading for § 47.5 to
read as follows:

§47.5 Scope and applicability of
administrative procedures.
* * * * *

m 23. The undesignated center heading
above §47.6 is revised to read as
follows:

PROVISIONS APPLICABLE TO
REPARATION PROCEEDINGS

m 24. The undesignated center heading
above §47.46 is revised to read as
follows:

PROVISIONS APPLICABLE TO
DISCIPLINARY PROCEEDINGS

m 25. Revise the heading for § 47.46 to
read as follows:

§47.46 Provision applicable to all
proceedings.

* * * * *

m 26. The undesignated center heading
above §47.47 is revised to read as
follows:

PROVISIONS APPLICABLE TO THE
DETERMINATION AS TO WHETHER
A PERSON IS RESPONSIBLY
CONNECTED WITH A LICENSEE
UNDER THE PERISHABLE
AGRICULTURAL COMMODITIES ACT

PART 48—REQUIREMENTS OF THE
SECRETARY OF AGRICULTURE FOR
THE ENFORCEMENT OF THE
PRODUCE AGENCY ACT

m 27. The authority citation for part 48

continues to read as follows:
Authority: Sec. 3, 44, Stat. 1355, as

amended; 7 U.S.C. 494.

m 28. Revise the heading for part 48 to

read as set forth above.

PART 50—ADMINISTRATIVE
PROCEDURES GOVERNING
WITHDRAWAL OF INSPECTION AND
GRADING SERVICES

m 29. The authority citation for part 50
continues to read as follows:

Authority: 7 U.S.C. 1621 et seq.; 7 CFR
2.35, 2.41.
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m 30. Revise the heading for part 50 to
read as set forth above.

m 31. Revise the heading for § 50.1 to
read as follows:

§50.1 Scope and applicability of
administrative procedures.
* * * * *

m 32. Revise the heading for subpart B
to read as follows:

Subpart B—Supplemental
Administrative Procedures

Subchapter C—Regulations and
Standards Under the Agricultural
Marketing Act of 1946 and the Egg
Products Inspection Act

PART 54—MEATS, PREPARED
MEATS, AND MEAT PRODUCTS
(GRADING, CERTIFICATION, AND
STANDARDS)

m 33. The authority citation for part 54
continues to read as follows:

Authority: 7 U.S.C. 1621-1627.

m 34. Revise the heading for subpart A
to read as follows:

Subpart A—Grading of Meats,
Prepared Meats, and Meat Products

m 35. Revise the heading for subpart C
to read as follows:

Subpart C—Provisions Governing the
Certification of Sanitary Design and
Fabrication of Equipment Used in the
Slaughter, Processing, and Packaging
of Livestock and Poultry Products

PART 56—VOLUNTARY GRADING OF
SHELL EGGS

m 36. The authority citation for part 56
continues to read as follows:

Authority: 7. U.S.C. 1621-1627.

Subpart B [Added and Reserved]

m 37. Add reserved subpart B.

PART 57—INSPECTION OF EGGS
(EGG PRODUCTS INSPECTION ACT)

m 38. The authority citation for part 57
continues to read as follows:

Authority: 21 U.S.C. 1031-1056.

m 39. Revise the heading for subpart A
to read as follows:

Subpart A—Provisions Governing the
Inspection of Eggs

m 40. Revise the heading for subpart B
to read as follows:

Subpart B—Administrative Provisions
Governing Proceedings Under the Egg
Products Inspection Act

m 41. The undesignated center heading
above § 57.1000 is revised to read as
follows:

SCOPE AND APPLICABILITY OF
ADMINISTRATIVE PROVISIONS

PART 58—GRADING AND
INSPECTION, GENERAL
SPECIFICATIONS FOR APPROVED
PLANTS AND STANDARDS FOR
GRADES OF DAIRY PRODUCTS

m 41. The authority citation for part 58
continues to read as follows:

Authority: 7 U.S.C. 1621—1627.

m 42. Revise the heading for part 58 to
read as set forth above.

m 43. Revise the heading for subpart A
to read as follows:

Subpart A—Provisions Governing the
Inspection and Grading Services of
Manufactured or Processed Dairy
Products

PART 61—COTTONSEED SOLD OR
OFFERED FOR SALE FOR CRUSHING
PURPOSES (INSPECTION, SAMPLING
AND CERTIFICATION)

Subpart A—Requirements

m 44. The authority citation for part 61,
subpart A, continues to read as follows:

Authority: Sec. 205, 60 Stat. 1090, as
amended, (7 U.S.C. 1624).

m 45. Revise the heading for subpart A
to read as set forth above.

m 46. Revise the heading for § 61.5 to
read as follows:

§61.5 Provisions to govern.
* * * * *

PART 75—PROVISIONS FOR
INSPECTION AND CERTIFICATION OF
QUALITY OF AGRICULTURAL AND
VEGETABLE SEEDS

m 47. The authority citation for part 75
continues to read as follows:

Authority: 7 U.S.C. 1622 and 1624.

m 48. Revise the heading for part 75 to
read as set forth above.

m 49. Revise the heading for § 75.5 to
read as follows:

§75.5 Exceptions.

* * * * *

Subchapter E—Commodity Laboratory
Testing Programs

PART 110—RECORDKEEPING ON
RESTRICTED USE PESTICIDES BY
CERTIFIED APPLICATIONS; SURVEYS
AND REPORTS

m 50. The authority citation for part 110
continues to read as follows:

Authority: 7 U.S.C. 136a(d)(1)(c), 136i-1,
and 450; 7 CFR 2.17, 2.50.

m 51. Revise the heading for § 110.8 to
read as follows:

§110.8 Administrative procedures.
* * * * *

Dated: January 27, 2020.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-01668 Filed 2—-7-20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0833; Airspace
Docket No. 19-ASW-13]

RIN 2120-AA66

Revocation and Amendment of the
Class E Airspace; Mansfield, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at C E ‘Rusty’
Williams Airport, Mansfield, LA. This
action is due to an airspace review
caused by the decommissioning of the
Mansfield non-directional radio beacon
(NDB) which provided navigation
information for the instrument
procedures at this airport. The name
and geographic coordinates of C E
‘Rusty’ Williams Airport would also be
updated to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, May 21,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://


https://www.faa.gov/air_traffic/publications/
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www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at C E ‘Rusty’
Williams Airport, Mansfield, LA, to
support instrument flight rule
operations at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 65038; November 26,
2019) for Docket No. FAA-2019-0833 to
amend the Class E airspace extending
upward from 700 feet above the surface
at C E ‘Rusty’ Williams Airport,
Mansfield, LA. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71 by
amending the Class E airspace area
extending upward from 700 feet above
the surface to within a 6.4-mile radius
(decreased from a 6.5-mile radius) at C
E ‘Rusty’ Williams Airport, Mansfield,
LA; removing the city associated with
the airport to comply with changes to
FAA Order 7400.2M, Procedures for
Handling Airspace Matters; removing
the Mansfield RBN and associated
extension from the airspace legal
description; and updating the name and
geographic coordinates of the CE
‘Rusty’ Williams Airport (previously
DeSoto Parish Airport) to coincide with
the FAA’s aeronautical database.

These actions are the result of an
airspace review caused by the
decommissioning of the Mansfield NDB,
which provided navigation information
for the instrument procedures at this
airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action”” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW LA E5 Mansfield, LA [Amended]
CE Rusty’ Williams Airport, LA
(Lat. 32°04’22” N, long. 93°45'56” W)
That airspace extending upward from 700

feet above the surface within 6.4-mile radius
of the C E ‘Rusty’ Williams Airport.

Issued in Fort Worth, Texas, on February
3, 2020.
Marty Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-02490 Filed 2—-7-20; 8:45 am]
BILLING CODE 4910-13-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2019-0834; Airspace
Docket No. 19-AS0-22]

RIN 2120-AA66
Amendment of the Class E Airspace;
Bowling Green and Somerset, KY

AGENCY: Federal Aviation
Administration (FAA), DOT.
ACTION: Final rule.

SUMMARY: This action amends the Class
E airspace area designated as a surface
area and the Class E airspace extending
upward from 700 feet above the surface
at Bowling Green-Warren County
Regional Airport, Bowling Green, KY,
and Lake Cumberland Regional Airport,
Somerset, KY. This action is due to an
airspace review caused by the
decommissioning of the Bowling Green
VHF omnidirectional range (VOR)
navigation aid, which provided
navigation information for the
instrument procedures at these airports,
as part of the VOR Minimum
Operational Network (MON) Program.
The name and geographic coordinates of
Lake Cumberland Regional Airport are
also being updated to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, May 21,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.

SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace area designated as a
surface area and the Class E airspace
extending upward from 700 feet above
the surface at Bowling Green-Warren
County Regional Airport, Bowling
Green, KY, and Lake Cumberland
Regional Airport, Somerset, KY, to
support instrument flight rule
operations at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 65036; November 26,
2019) for Docket No. FAA-2019-0834 to
amend the Class E airspace area
designated as a surface area and the
Class E airspace extending upward from
700 feet above the surface at Bowling
Green-Warren County Regional Airport,
Bowling Green, KY, and Lake
Cumberland Regional Airport, Somerset,
KY. Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. One comment was
received that did not pertain to this
action. No response is provided.

Class E airspace designations are
published in paragraph 6002, and 6005,
respectively, of FAA Order 7400.11D,
dated August 8, 2019, and effective
September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,

air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Amends the Class E airspace area
designated as a surface area at Bowling
Green-Warren County Regional Airport,
Bowling Green, KY, by removing the
Bowling Green VORTAC and associated
extension from the airspace legal
description; and adds an extension
within 1 mile each side of the 030°
bearing from the airport extending from
the 4.2-mile radius to 4.5 miles north of
the airport;

Amends the Class E airspace area
designated as a surface area at Lake
Cumberland Regional Airport, Somerset,
KY, by removing the Bowling Green
VORTACG from the airspace legal
description; adds an extension within 1
mile each side of the 043° bearing from
the airport extending from the 4-mile
radius to 4.8 miles northeast of the
airport; and updates the name and
geographic coordinates of Lake
Cumberland Regional Airport
(previously Somerset—Pulaski
County—]J.T. Wilson Field Airport) to
coincide with the FAA’s aeronautical
database;

Amends the Class E airspace
extending upward from 700 feet above
the surface to within a 6.7-mile radius
(increased from a 6.6-mile radius) of
Bowling Green-Warren County Regional
Airport; and removes the Bowling Green
VORTAC and associated extension from
the airspace legal description;

And amends the Class E airspace
extending upward from 700 feet above
the surface to within a 6.5-mile radius
(decreased from an 8.6-mile radius) of
Lake Cumberland Regional Airport;
removes the Cumberland River NDB and
associated extension as they are no
longer required; adds an extension 8
miles south and 3.8 miles north of the
228° bearing from the Lake Cumberland
Regional: RWY 05-LOC extending from
the 6.5-mile radius of the Lake
Cumberland Regional Airport to 10
miles southwest of the Lake
Cumberland Regional: RWY 05-LOC;
and updates the name and geographic
coordinates of the Lake Cumberland
Regional Airport (previously Somerset—
Pulaski County—].T. Wilson Field
Airport) to coincide with the FAA’s
aeronautical database.

This action is the result of an airspace
review caused by the decommissioning
of the Bowling Green VOR, which
provided navigation information for the
instrument procedures at these airports,
as part of the VOR MON Program.
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FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and

effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as a Surface Area.

* * * * *

ASOKY E2 Bowling Green, KY [Amended]

Bowling Green-Warren County Regional
Airport, KY
(Lat. 36°57'52” N, long. 86°25'11” W)
Within a 4.2-mile radius of Bowling Green-
Warren County Regional Airport, and within
1 mile each side of the 030° bearing from the
airport extending from the 4.2-mile radius to
4.5 miles north of the airport.
* * * * *

ASOKY E2 Somerset, KY [Amended]

Lake Cumberland Regional Airport, KY
(Lat. 37°03’13” N, long. 84°36"56” W)
Within a 4-mile radius of Lake Cumberland
Regional Airport, and within 1 mile each side
of the 043° bearing from the airport extending
from the 4-mile radius to 4.8 miles northeast
of the airport.

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASOKY E5 Bowling Green, KY [Amended]

Bowling Green-Warren County Regional
Airport, KY
(Lat. 36°57°52” N, long. 86°25'11” W)
That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of Bowling Green-Warren County
Regional Airport.

* * * * *

ASO KY E5 Somerset, KY [Amended]

Lake Cumberland Regional Airport, KY

(Lat. 37°03'13” N, long. 84°36'56” W)
Lake Cumberland Regional: RWY 05-LOC,

KY

(Lat. 37°03’38” N, long. 84°36"28” W)

That airspace extending upward from 700
feet above the surface within an 6.5-mile
radius of the Lake Cumberland Regional
Airport, and within 8 miles south and 3.8
miles north of the 228° bearing from the Lake
Cumberland Regional: RWY 05-LOC
extending from the 6.5-mile radius of the
Lake Cumberland Regional Airport to 10
miles southwest of the Lake Cumberland
Regional: RWY 05-LOC.

Issued in Fort Worth, Texas, on February
3, 2020.
Marty Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-02491 Filed 2-7-20; 8:45 am]
BILLING CODE 4910-13-P

OFFICE OF THE UNITED STATES
TRADE REPRESENTATIVE

15 CFR Part 2013
RIN 0350-AA11

Removal of Rule Designating
Developing and Least-Developed
Country Designations Under the
Countervailing Duty Law

AGENCY: Office of the United States
Trade Representative.
ACTION: Final rule.

SUMMARY: Elsewhere in this issue of the
Federal Register, the U.S. Trade
Representative is publishing a notice
updating the designations of World
Trade Organization (WTQO) Members
that are eligible for special de minimis
countervailable subsidy and negligible
import volume standards under the
countervailing duty (CVD) law. This
rule removes the regulations of the
Office of the United States Trade
Representative (USTR), that contain the
designations superseded by the notice.
DATES: The final rule will become
effective February 10, 2020.

FOR FURTHER INFORMATION CONTACT:
Assistant General Counsel David P.
Lyons at 202—-395-9446 or
David.P.Lyons@ustr.eop.gov.
SUPPLEMENTARY INFORMATION:

I. Background

USTR last updated part 2013 in 1998.
See 63 FR 29945 (June 2, 1998). In order
to provide more timely updates, USTR
has determined that giving notice in the
Federal Register rather than through a
rulemaking is preferable. Accordingly,
USTR is removing part 2013 and,
elsewhere in this issue of the Federal
Register, is publishing a notice updating
the designations of WTO Members that
are eligible for special de minimis
countervailable subsidy and negligible
import volume standards under the CVD
law. Removal of part 2013 also is
consistent with the goals of Executive
Order 13771, Reducing Regulation and
Controlling Regulatory Cost (January 30,
2017).

II. Regulatory Flexibility Act

USTR has considered the impact of
the final rule and determined that it is
not likely to have a significant economic
impact on a substantial number of small
business entities because it is applicable
only to USTR’s internal operations and
legal obligations. See 5 U.S.C. 601 et
seq.

III. Paperwork Reduction Act

The final rule does not contain any
information collection requirement that
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requires the approval of the Office of
Management and Budget under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.).

List of Subjects in 15 CFR Part 2013

Countervailing duties, Foreign trade,
Imports.

PART 2013—[REMOVED]

For the reasons stated in the
preamble, and under the authority of 19
U.S.C. 1677(36), the Office of the United
States Trade Representative removes
part 2013 of chapter XX of title 15 of the
Code of Federal Regulations.

Joseph Barloon,

General Counsel, Office of the U.S. Trade
Representative.

[FR Doc. 2020-02445 Filed 2—7-20; 8:45 am]
BILLING CODE 3290-F0-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0155; FRL-10004—
69—-Region 4]

Air Plan Approval; Kentucky: Cross-
State Air Pollution Rule

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving changes to
the Kentucky State Implementation Plan
(SIP) concerning the Cross-State Air
Pollution Rule (CSAPR) submitted by
Kentucky on September 14, 2018, as
later clarified on December 18, 2018.
Under CSAPR, large electricity
generating units (EGUs) in Kentucky are
subject to Federal Implementation Plans
(FIPs) requiring the units to participate
in CSAPR’s federal trading program for
annual emissions of nitrogen oxides
(NOx), one of CSAPR’s two federal
trading programs for ozone season
emissions of NOx, and one of CSAPR’s
two federal trading programs for annual
emissions of sulfur dioxide (SO,). This
action approves into the SIP the
Commonwealth’s regulations requiring
large Kentucky EGUs to participate in
CSAPR state trading programs for
annual NOx emissions and annual SO,
emissions integrated with the CSAPR
federal trading programs, replacing the
corresponding FIP requirements. EPA is
approving the portions of the SIP
revision concerning these CSAPR state
trading programs because the SIP
revision meets the requirements of the
Clean Air Act (CAA or Act) and EPA’s

regulations for approval of a CSAPR full
SIP revision replacing the requirements
of a CSAPR FIP. Under the CSAPR
regulations, approval of these portions
of the SIP revision automatically
eliminates Kentucky units’ obligations
to participate in CSAPR’s federal trading
programs for annual NOx emissions and
annual SO, emissions under the
corresponding CSAPR FIPs addressing
interstate transport requirements for the
1997 annual fine particulate matter
(PM: 5) national ambient air quality
standard (NAAQS) and the 2006 24-
hour PM> s NAAQS. Approval of these
portions of the SIP revision would also
satisfy Kentucky’s good neighbor
obligation under the CAA to prohibit
emissions which will significantly
contribute to nonattainment or interfere
with maintenance of the 1997 annual
PM2_5 NAAQS and 2006 24-}10111' PM2‘5
NAAQS.

DATES: This rule is effective March 11,
2020.

ADDRESSES: EPA has established a
docket for this action under Docket
Identification No. EPA-R04-OAR-
2019-0155. All documents in the docket
are listed on the www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
www.regulations.gov or in hard copy at
the Air Regulatory Management Section,
Air Planning and Implementation
Branch, Air and Radiation Division,
U.S. Environmental Protection Agency,
Region 4, 61 Forsyth Street SW, Atlanta,
Georgia 30303-8960. EPA requests that
if at all possible, you contact the person
listed in the FOR FURTHER INFORMATION
CONTACT section to schedule your
inspection. The Regional Office’s
official hours of business are Monday
through Friday 8:30 a.m. to 4:30 p.m.,
excluding Federal holidays.

FOR FURTHER INFORMATION CONTACT: D.
Brad Akers, Air Regulatory Management
Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
Mr. Akers can be reached by telephone
at (404) 562—-9089 or via electronic mail
at akers.brad@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background on CSAPR and CSAPR-
Related SIP Revisions

EPA issued CSAPR in July 2011 to
address the requirements of CAA
section 110(a)(2)(D)(i)(I) concerning
interstate transport of air pollution. As
amended (including the 2016 CSAPR
Update),* CSAPR requires 27 Eastern
states to limit their statewide emissions
of SO, and/or NOx in order to mitigate
transported air pollution unlawfully
impacting other states’ ability to attain
or maintain four NAAQS: The 1997
annual PM, s NAAQS, the 2006 24-hour
PM,s NAAQS, the 1997 8-hour ozone
NAAQS, and the 2008 8-hour ozone
NAAQS. The CSAPR emissions
limitations are defined in terms of
maximum statewide “budgets” for
emissions of annual SO,, annual NOx,
and/or ozone season NOx by each
covered state’s large EGUs. The CSAPR
state budgets are implemented in two
phases of generally increasing
stringency, with the Phase 1 budgets
applying to emissions in 2015 and 2016
and the Phase 2 (and CSAPR Update)
budgets applying to emissions in 2017
and later years. As a mechanism for
achieving compliance with the
emissions limitations, CSAPR
establishes five federal emissions
trading programs: A program for annual
NOx emissions, two geographically
separate programs for annual SO,
emissions, and two geographically
separate programs for ozone-season NOx
emissions. CSAPR also establishes FIP
requirements applicable to the large
EGUs in each covered state. Currently,
the CSAPR FIP provisions require each
state’s units to participate in up to three
of the five CSAPR trading programs.

CSAPR includes provisions under
which states may submit and EPA will
approve SIP revisions to modify or
replace the CSAPR FIP requirements
while allowing states to continue to
meet their transport-related obligations
using either CSAPR’s federal emissions

1 See 81 FR 74504 (October 26, 2016). The CSAPR
Update was promulgated to address interstate
pollution with respect to the 2008 ozone NAAQS
and to address a judicial remand of certain original
CSAPR ozone season NOx budgets promulgated
with respect to the 1997 ozone NAAQS. See 81 FR
at 74505. The CSAPR Update established new
emission reduction requirements addressing the
more recent NAAQS and coordinated them with the
remaining emission reduction requirements
addressing the older NAAQS, so that starting in
2017, CSAPR includes two geographically separate
trading programs for ozone season NOx emissions
covering EGUs in a total of 23 states. See 40 CFR
52.38(b)(1)-(2). EPA acknowledges that the D.C.
Circuit issued decisions in Wisconsin v. EPA, 938
F.3d 303 (Sept. 13, 2019) and New York v. EPA, 781
Fed. Appx. 4 (Oct. 1, 2019) regarding the CSAPR
Update; however, those decisions did not address
the annual programs designed to fulfill the
requirements of the 1997 and 2006 PM,.s NAAQS.
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trading programs or state emissions
trading programs integrated with the
federal programs.2 Through such a SIP
revision, a state may replace EPA’s
default provisions for allocating
emission allowances among the state’s
units, employing any state-selected
methodology to allocate or auction the
allowances, subject to timing conditions
and limits on overall allowance
quantities. In the case of CSAPR’s
federal trading programs for ozone
season NOx emissions (or an integrated
state trading program), a state may also
expand trading program applicability to
include certain smaller electricity
generating units.3 If a state wants to
replace CSAPR FIP requirements with
SIP requirements under which the
state’s units participate in a state trading
program that is integrated with and
identical to the federal trading program
even as to the allocation and
applicability provisions, the state may
submit a SIP revision for that purpose
as well. However, no emissions budget
increases or other substantive changes
to the trading program provisions are
allowed. A state whose units are subject
to multiple CSAPR FIPs and federal
trading programs may submit SIP
revisions to modify or replace either
some or all of those FIP requirements.

States can submit two basic forms of
CSAPR-related SIP revisions effective
for emissions control periods in 2017 or
later years (or 2019 or later years in the
case of the CSAPR NOx Ozone Season
Group 2 Trading Program).# Under the
first alternative—an “‘abbreviated” SIP
revision—a state may submit a SIP
revision that upon approval replaces the
default allowance allocation and/or
applicability provisions of a CSAPR
federal trading program for the state.5
Approval of an abbreviated SIP revision
leaves the corresponding CSAPR FIP
and all other provisions of the relevant
federal trading program in place for the
state’s units.

2 See 40 CFR 52.38, 52.39. States also retain the
ability to submit SIP revisions to meet their
transport-related obligations using mechanisms
other than the CSAPR federal trading programs or
integrated state trading programs.

3 States covered by both the CSAPR Update and
the NOx SIP Call have the additional option to
expand applicability under the CSAPR NOx Ozone
Season Group 2 Trading Program to include non-
electric generating units that would have
participated in the former NOx Budget Trading
Program.

4CSAPR also provides for a third, more
streamlined form of SIP revision that is effective
only for control periods in 2016 (or 2018 in the case
of the CSAPR NOx Ozone Season Group 2 Trading
Program) and is not relevant here. See 40 CFR
52.38(a)(3), (b)(3), (b)(7); 52.39(d), (g).

5 See 40 CFR 52.38(a)(4), (b)(4), (b)(8); 52.39(e),
(h).

Under the second alternative—a
“full” SIP revision—a state may submit
a SIP revision that upon approval
replaces a CSAPR federal trading
program for the state with a state trading
program integrated with the federal
trading program, so long as the state
trading program is substantively
identical to the federal trading program
or does not substantively differ from the
federal trading program except as
discussed above with regard to the
allowance allocation and/or
applicability provisions.6 For purposes
of a full SIP revision, a state may either
adopt state rules with complete trading
program language, incorporate the
federal trading program language into its
state rules by reference (with
appropriate conforming changes), or
employ a combination of these
approaches.

The CSAPR regulations identify
several important consequences and
limitations associated with approval of
a full SIP revision. First, upon EPA’s
approval of a full SIP revision as
correcting the deficiency in the state’s
implementation plan that was the basis
for a particular set of CSAPR FIP
requirements, the obligation to
participate in the corresponding CSAPR
federal trading program is automatically
eliminated for units subject to the state’s
jurisdiction without the need for a
separate EPA withdrawal action, so long
as EPA’s approval of the SIP is full and
unconditional.” Second, approval of a
full SIP revision does not terminate the
obligation to participate in the
corresponding CSAPR federal trading
program for any units located in any
Indian country within the borders of the
state, and if and when a unit is located
in Indian country within a state’s
borders, EPA may modify the SIP
approval to exclude from the SIP, and
include in the surviving CSAPR FIP
instead, certain trading program
provisions that apply jointly to units in
the state and to units in Indian country
within the state’s borders.8

Finally, if at the time a full SIP
revision is approved EPA has already
started recording allocations of
allowances for a given control period to
a state’s units, the federal trading
program provisions authorizing EPA to
complete the process of allocating and
recording allowances for that control
period to those units will continue to

6 See 40 CFR 52.38(a)(5), (b)(5), (b)(9); 52.39(f), (i).

7 See 40 CFR 52.38(a)(6), (b )(10)(1) 52.39(j).

8 See 40 CFR 52.38(a)(5)(iv)-(v), (a)(6), (b)(5)(v)-
1

)
(vi), (b)(9)(vi)—(vii), (b)(
(5), ().

0)(1); 52.39()(4)~(5), (1)(4)-

apply, unless EPA’s approval of the SIP
revision provides otherwise.?

In the 2011 CSAPR rulemaking,
among other findings, EPA determined
that air pollution transported from
Kentucky would unlawfully affect other
states’ ability to attain and maintain the
1997 annual PM, s NAAQS and the 2006
24-hour PM, s NAAQS, established
annual NOx and SO, budgets for
Kentucky’s EGUs representing full
remedies for the Commonwealth’s
interstate transport obligations with
respect to these NAAQS, and
implemented the budgets by including
the EGUs in annual NOx and SO,
trading programs.19 Consequently,
Kentucky’s units meeting the CSAPR
applicability criteria are currently
subject to CSAPR FIPs that require
participation in the CSAPR NOx Annual
Trading Program and the CSAPR SO,
Group 1 Trading Program in order to
address, in full, the Commonwealth’s
interstate transport obligations with
respect to both the 1997 annual PM, 5
NAAQS and the 2006 24-hour PM 5
NAAQS.11

In a notice of proposed rulemaking
(NPRM) published on July 30, 2019 (84
FR 36852), EPA proposed to approve
Kentucky’s September 14, 2018, SIP
submittal designed to replace the
CSAPR federal annual SO, and NOx
trading programs and ozone season NOx
trading program. Comments on the
NPRM were due on or before August 29,
2019. EPA received adverse comments
on the proposed action to approve the
portions of Kentucky’s submittal
designed to replace the CSAPR federal
ozone season NOx trading program.
However, EPA received no adverse
comments on the proposed action to
approve the portions of Kentucky’s
submittal designed to replace the
CSAPR federal annual SO, and NOx
trading programs.

In this action, EPA is finalizing
approval of the portions of Kentucky’s
SIP which replace the CSAPR federal
annual SO, and NOx trading programs
only. EPA will address the remaining
portions of the September 14, 2018, SIP
submittal in a separate action. Please
refer to the NPRM for more detailed
information regarding the SIP revision
and the Agency’s rationale for today’s
final rulemaking.

II. Incorporation by Reference

In this document, EPA is finalizing
regulatory text that includes
incorporation by reference. In

9 See 40 CFR 52.38(a)(7), (b)(11)(i); 52.39(k).

10 See 76 FR at 48209-13.

11 See 40 CFR 52.38(a)(2)(i); 52.39(b); 52.940(a)(1);
52.941(a).
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accordance with requirements of 1 CFR
51.5, EPA is finalizing the incorporation
by reference of the Kentucky
Regulations 401 KAR 51:240, entitled
“Cross-State Air Pollution Rule (CSAPR)
NOx annual trading program” and 401
KAR 51.260, entitled ‘‘Cross-State Air
Pollution Rule (CSAPR) SO, group 1
trading program.” EPA is approving the
portions of the SIP revision concerning
these CSAPR state trading programs
because the SIP revision meets the
requirements of the Act and EPA’s
regulations for approval of a CSAPR full
SIP revision replacing the requirements
of a CSAPR FIP. The rules became state-
effective as of July 5, 2018. EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 4 Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).
Therefore, these materials have been
approved by EPA for inclusion in the
State implementation plan, have been
incorporated by reference by EPA into
that plan, are fully federally enforceable
under sections 110 and 113 of the CAA
as of the effective date of the final
rulemaking of EPA’s approval, and will
be incorporated by reference in the next
update to the SIP compilation.?2

II1. Final Action

EPA is approving portions of
Kentucky’s September 14, 2018, SIP
submittal, as clarified by the December
18, 2018, letter, concerning the
establishment of CSAPR state trading
programs for Kentucky units for annual
NOx and SO, emissions. These portions
of this SIP revision adopt into the SIP
state trading program rules codified in
Kentucky regulations at 401 KAR
51:240, “Cross-State Air Pollution Rule
(CSAPR) NOx annual trading program”
and 401 KAR 51.260, “Cross-State Air
Pollution Rule (CSAPR) SO, group 1
trading program.” These Kentucky
CSAPR state trading programs will be
integrated with the federal CSAPR NOx
Annual Trading Program and the federal
CSAPR SO, Group 1 Trading Program,
respectively, and are substantively
identical to the federal trading
programs. Kentucky units therefore will
generally be required to meet
requirements under Kentucky’s CSAPR
state trading programs equivalent to the
requirements the units otherwise would
have been required to meet under the
corresponding CSAPR federal trading
programs. Under the Commonwealth’s
regulations, Kentucky will retain EPA’s
default allowance allocation

12 See 62 FR 27968 (May 22, 1997).

methodology and EPA will remain the
implementing authority for
administration of the trading programs.
EPA is approving the SIP revision
because it meets the requirements of the
CAA and EPA’s regulations for approval
of a CSAPR full SIP revision replacing

a federal trading program with a state
trading program that is integrated with
and substantively identical to the
federal trading program.

EPA promulgated the FIP provisions
requiring Kentucky units to participate
in the federal CSAPR NOx Annual
Trading Program and the federal CSAPR
SO, Group 1 Trading Program in order
to address Kentucky’s obligations under
CAA section 110(a)(2)(D)(i)(I) with
respect to the 1997 Annual PM; 5
NAAQS and the 2006 24-hour PM 5
NAAQS in the absence of SIP provisions
addressing those requirements.
Approving the Kentucky SIP submittal
adopting CSAPR state trading program
rules for annual NOx and SO»
substantively identical to the
corresponding CSAPR federal trading
program regulations (or differing only
with respect to the allowance allocation
methodology) corrects the same
deficiencies in the SIP that otherwise
would be corrected by those CSAPR
FIPs. Under the CSAPR regulations,
upon EPA’s full and unconditional
approval of a SIP revision as correcting
the SIP’s deficiency that is the basis for
a particular CSAPR FIP, the obligation
to participate in the corresponding
CSAPR federal trading program is
automatically eliminated for units
subject to the state’s jurisdiction (but
not for any units located in any Indian
country within the state’s borders).13
EPA’s approval of portions of
Kentucky’s SIP submittal establishing
CSAPR state trading program rules for
annual NOx emissions and annual SO,
emissions therefore results in automatic
termination of the obligations of
Kentucky units to participate in the
federal CSAPR NOx Annual Trading
Program and the federal CSAPR SO,
Group 1 Trading Program.

IV. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. These actions merely approve
state law as meeting Federal
requirements and do not impose

13 See 40 CFR 52.38(a)(6); 52.39(j).

additional requirements beyond those
imposed by state law. For that reason,
these actions:

e Are not significant regulatory
actions subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Are not Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
actions because SIP approvals are
exempted under Executive Order 12866;

¢ Do not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Are certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Do not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Do not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Are not economically significant
regulatory actions based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Are not significant regulatory
actions subject to Executive Order
13211 (66 FR 28355, May 22, 2001);

e Are not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Do not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
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copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing these actions and
other required information to the U.S.
Senate, the U.S. House of
Representatives, and the Comptroller
General of the United States prior to
publication of the rule in the Federal
Register. A major rule cannot take effect
until 60 days after it is published in the
Federal Register. This action is not a
“major rule” as defined by 5 U.S.C.
804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of these
actions must be filed in the United
States Court of Appeals for the
appropriate circuit by April 10, 2020.
Filing a petition for reconsideration by
the Administrator of this final rule does
not affect the finality of these actions for
the purposes of judicial review nor does
it extend the time within which a
petition for judicial review may be filed,
and shall not postpone the effectiveness
of such rule or action. These actions
may not be challenged later in
proceedings to enforce its requirements.
See section 307(b)(2).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides.

Dated: January 15, 2020.
Mary S. Walker,
Regional Administrator, Region 4.

40 CFR part 52 is amended as follows:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42.U.S.C. 7401 et seq.
Subpart A—General Provisions

m 2. Amend § 52.38 by revising
paragraph (a)(8)(iii) to read as follows:

§52.38 What are the requirements of the
Federal Implementation Plans (FIPs) for the
Cross-State Air Pollution Rule (CSAPR)
relating to emissions of nitrogen oxides?

(a] * * %

(8) * % %

(iii) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (a)(5) of this
section as correcting the SIP’s
deficiency that is the basis for the
CSAPR Federal Implementation Plan set
forth in paragraphs (a)(1), (a)(2)(i), and
(a)(3) and (4) of this section with regard
to sources in the State (but not sources
in any Indian country within the
borders of the State): Alabama, Georgia,
Indiana, Kentucky, Missouri, and South
Carolina.

* * * * *

m 3. Amend § 52.39 by revising
paragraph (1)(3) to read as follows:

§52.39 What are the requirements of the
Federal Implementation Plans (FIPs) for the
Cross-State Air Pollution Rule (CSAPR)
relating to emissions of sulfur dioxide?

* * * * *

(1)* E

(3) For each of the following States,
the Administrator has approved a SIP
revision under paragraph (f) of this
section as correcting the SIP’s
deficiency that is the basis for the
CSAPR Federal Implementation Plan set
forth in paragraphs (a), (b), (d), and (e)
of this section with regard to sources in
the State (but not sources in any Indian
country within the borders of the State):

Indiana, Kentucky, and Missouri.
* * * * *

Subpart S—Kentucky

m 4. Amend § 52.920, in paragraph (c),
in Table 1 under the heading ‘“Chapter
51 Attainment and Maintenance of the
National Ambient Air Quality
Standards” by adding in numerical
order entries for “401 KAR 51:240” and
“401 KAR 51:260” to read as follows:

§52.920 Identification of plan.
* * * * *
(C) * *x %

TABLE 1—EPA-APPROVED KENTUCKY REGULATIONS

State
State citation Title/subject effective EPA approval date Explanation
date
Chapter 51 Attainment and Maintenance of the National Ambient Air Quality Standards
401 KAR 51:240 .............. Cross-State  Air  Pollution  Rule 7/5/2018 2/10/2020 [Insert Federal Register ci-
(CSAPR) NOx annual trading pro- tation].
gram.
401 KAR 51:260 .............. Cross-State  Air  Pollution  Rule 7/5/2018 2/10/2020 [Insert Federal Register ci-
(CSAPR) SO» group 1 trading pro- tation].
gram.

* * * * *
[FR Doc. 2020-01747 Filed 2—7-20; 8:45 am]|
BILLING CODE 6560-50-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Parts 303 and 337
RIN 3064-AE94
Unsafe and Unsound Banking

Practices: Brokered Deposits
Restrictions

AGENCY: Federal Deposit Insurance

Corporation (FDIC).

ACTION: Notice of proposed rulemaking
and request for comment.

SUMMARY: The FDIC is inviting comment
on proposed revisions to its regulations
relating to the brokered deposits
restrictions that apply to less than well
capitalized insured depository
institutions. The proposed rule would
create a new framework for analyzing
certain provisions of the “deposit
broker” definition, including
“facilitating” and ‘““primary purpose.”
The proposed rule would also establish
an application and reporting process
with respect to the primary purpose
exception. The application process
would be available to insured
depository institutions and third parties
that wish to utilize the exception.
DATES: Comments must be received by
the FDIC no later than April 10, 2020.
ADDRESSES: You may submit comments
on the notice of proposed rulemaking
using any of the following methods:

e Agency website: http://
www.fdic.gov/regulations/laws/federal/.
Follow the instructions for submitting
comments on the agency website.

e Email: comments@fdic.gov. Include
RIN 3064—AE94 on the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street NW
Building (located on F Street) on
business days between 7 a.m. and 5 p.m.

e Public Inspection: All comments
received, including any personal

information provided, will be posted
generally without change to http://
www.fdic.gov/regulations/laws/federal.

FOR FURTHER INFORMATION CONTACT:
Division of Risk Management
Supervision: Rae-Ann Miller, Associate
Director, (202) 898—-3898, rmiller@
fdic.gov. Legal Division: Vivek V. Khare,
Counsel, (202) 898—-6847, vkhare@
fdic.gov.

SUPPLEMENTARY INFORMATION:
I. Policy Objectives

On December 18, 2018, the FDIC
Board adopted an advance notice of
proposed rulemaking (ANPR) to obtain
input from the public on its brokered
deposit and interest rate regulations in
light of significant changes in
technology, business models, the
economic environment, and products
since the regulations were adopted.?
After reviewing comments received, the
FDIC is proposing changes to its
regulations relating to brokered
deposits.2

Through these proposed changes, the
FDIC intends to modernize its brokered
deposit regulations to reflect recent
technological changes and innovations
that have occurred. The FDIC recognizes
that the definition of “deposit broker,”
and its corresponding staff
interpretations, may not be as relevant
compared to the deposit placement
arrangements that exist in the market
today. Notably, in recent times, banks
collaborate with third parties, including
financial technology companies, for a
variety of business purposes including
access to deposits. Moreover, banks are
increasingly relying on new
technologies to engage and interact with
their customers, and it appears that this
trend will continue given rapid
technological evolution. Through these
proposed changes, the FDIC’s brokered
deposit regulations will continue to
promote safe and sound practices while
ensuring that the classification of a
deposit as brokered appropriately
reflects changes in the banking
landscape since 1989, when the law on
brokered deposits was first enacted.

1The ANPR was published for comment in the
Federal Register on February 6, 2019. See 84 FR
2366 (February 6, 2019).

20n August 20, 2019, the FDIC proposed
revisions to its regulations relating to the interest
rate restrictions. See 84 FR 46470 (September 4,
2019).

II. Background

Section 29 of the Federal Deposit
Insurance Act (FDI Act) restricts the
acceptance of deposits by insured
depository institutions from a “deposit
broker.” 3 Well capitalized insured
depository institutions are not restricted
from accepting deposits from a deposit
broker. An “adequately capitalized”
insured depository institution may
accept deposits from a deposit broker
only if it has received a waiver from the
FDIC.# A waiver may be granted by the
FDIC ““upon a finding that the
acceptance of such deposits does not
constitute an unsafe or unsound
practice” with respect to that
institution.5 An ‘‘undercapitalized”
depository institution is prohibited from
accepting deposits from a deposit
broker.6

A. Current Law and Regulations

Section 29 of the Federal Deposit
Insurance Act (FDI Act), titled
“Brokered Deposits,” was originally
added to the FDI Act by the Financial
Institutions Reform, Recovery, and
Enforcement Act of 1989 (FIRREA). The
law originally restricted troubled
institutions (i.e., those that did not meet
the minimum capital requirements)
from (1) accepting deposits from a
deposit broker without a waiver and (2)
soliciting deposits by offering rates of
interest on deposits that were
significantly higher than the prevailing
rates of interest on deposits offered by
other insured depository institutions
(“IDIs”) having the same type of charter
in such depository institution’s normal
market area.”

Two years later, Congress enacted the
Federal Deposit Insurance Corporation
Improvement Act of 1991 (FDICIA),
which added the Prompt Corrective
Action (PCA) capital regime to the FDI
Act and also amended the threshold for
the brokered deposit and interest rate
restrictions from a troubled institution
to a bank falling below the “well
capitalized” PCA level. At the same
time, the FDIC was authorized to waive

3 The statute also restricts a less than well
capitalized institution generally from offering
interest rates that significantly exceed the market
rates offered in an institutions normal market area.

4See 12 U.S.C. 1831f.

5 See id.

6 See id.

7 See Public Law 101-73, August 9, 1989, 103
Stat. 183.
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the brokered deposit restrictions for a
bank that is adequately capitalized upon
a finding that the acceptance of such
deposits does not constitute an unsafe
or unsound practice with respect to the
institution.8 FDICIA did not authorize
the FDIC to waive the brokered deposit
restrictions for less than adequately
capitalized institutions. Most recently,
earlier this year, Section 29 of the FDI
Act was amended as part of the
Economic Growth, Regulatory Relief,
and Consumer Protection Act, to except
a capped amount of certain reciprocal
deposits from treatment as brokered
deposits.

Section 337.6 of the FDIC’s Rules and
Regulations implements and closely
tracks the statutory text of Section 29,
particularly with respect to the
definition of “deposit broker” and its
exceptions.? Section 29 of the FDI Act
does not directly define a “brokered
deposit,” rather, it defines a “deposit
broker” for purposes of the
restrictions.1® Thus, the meaning of the
term “‘brokered deposit” turns upon the
definition of ““deposit broker.”

Section 29 and the FDIC’s
implementing regulation define the term
“deposit broker” to include:

O Any person engaged in the business
of placing deposits, or facilitating the
placement of deposits, of third parties
with insured depository institutions or
the business of placing deposits with
insured depository institutions for the
purpose of selling interests in those
deposits to third parties; and

O An agent or trustee who establishes
a deposit account to facilitate a business
arrangement with an insured depository
institution to use the proceeds of the
account to fund a prearranged loan.

This definition is subject to the
following nine statutory exceptions:

1. An insured depository institution,
with respect to funds placed with that
depository institution;

2. An employee of an insured
depository institution, with respect to
funds placed with the employing
depository institution;

3. A trust department of an insured
depository institution, if the trust in
question has not been established for
the primary purpose of placing funds
with insured depository institutions;

4. The trustee of a pension or other
employee benefit plan, with respect to
funds of the plan;

8 See Public Law 102—242, December 19, 1991,
105 Stat 2236.

9 See 12 CFR 337.6. The FDIC issued two
rulemakings related to the interest rate restrictions
under this section. A discussion of those
rulemakings, and the interest rate restrictions, is
provided in Section (II)(B) of this Notice.

10 See 12 U.S.C. 1831f.

5. A person acting as a plan
administrator or an investment adviser
in connection with a pension plan or
other employee benefit plan provided
that that person is performing
managerial functions with respect to the
plan;

6. The trustee of a testamentary
account;

7. The trustee of an irrevocable trust
(other than one described in paragraph
(1)(B)), as long as the trust in question
has not been established for the primary
purpose of placing funds with insured
depository institutions;

8. A trustee or custodian of a pension
or profit sharing plan qualified under
section 401(d) or 430(a) of the Internal
Revenue Code of 1986; or

9. An agent or nominee whose
primary purpose is not the placement of
funds with depository institutions.

The statute and regulation also define
an “‘employee” to mean any employee:
(1) Who is employed exclusively by the
insured depository institution; (2)
whose compensation is primarily in the
form of a salary; (3) who does not share
such employee’s compensation with a
deposit broker; and (4) whose office
space or place of business is used
exclusively for the benefit of the insured
depository institution which employs
such individual.

As listed above, the statute includes
nine exceptions to the definition of
“deposit broker.” In 1992, the FDIC
amended its regulations to include the
following tenth exception: “An insured
depository institution acting as an
intermediary or agent of a U.S.
government department or agency for a
government sponsored minority or
women-owned depository institution
program.” The FDIC indicated in the
preamble for the 1992 final rule that
implemented the FDICIA revisions to
Section 29 that those revisions were not
intended to apply to deposits placed by
insured depository institutions assisting
government departments and agencies
in administration of minority or women-
owned deposit programs.11

B. Issues Raised by Commenters

In response to the ANPR on brokered
deposits and the interest rate
restrictions applicable to less than well
capitalized banks, the FDIC received
over 130 comments from individuals,
banking organizations, non-profits, as
well as industry and trade groups,
representing banks, insurance
companies, and the broader financial
services industry. Of the total
comments, over 100 comments related
to brokered deposits.

11 See 57 FR 23933, 23040 (1992).

Generally, a common theme amongst
the commenters was a desire for the
FDIC to clarify its historical
interpretation of the “deposit broker”
definition and its corresponding
statutory and regulatory exceptions.

Stable Funding. Seven commenters
advanced their general point to be that
brokered deposits are not inherently
risky and that many types of deposits
currently considered to be brokered are
just as stable as core deposits and
should be treated as such for
supervisory purposes and assessments.
A number of other commenters
specifically noted that certain types of
deposits (e.g., health savings accounts
(HSAs), deposits underlying prepaid
cards, and “‘relationship” deposits) are
stable sources of funding (these
comments are discussed in more detail
under separate headings). Several
commenters suggested that the more
relevant issue with respect to potential
bank failures is not the source of
funding but rather the oversight of asset
growth, specifically the increase in risky
loans. Similarly, one consulting firm
suggested that the FDIC focus its
supervisory concerns on bank asset
growth rates, especially rapid growth in
risky loan categories, and that the FDIC
should view brokered deposits as an
important, stable funding source that
complements retail deposit-gathering.
One bank commenter stated that in the
bank’s experience, brokered deposits
have been a stable, relatively low-cost,
convenient, non-volatile source of funds
for the past ten years. Another bank
noted that brokered deposits have been
a safe, stable and useful funding source
for the bank and that any additional
restrictions on the use of brokered
deposits would cause significant
additional costs and risks to the bank.

Two commenters specifically
discussed the use of brokered deposits
by rural community banks. One urged
the FDIC to revisit its views on brokered
deposits because many rural institutions
rely upon third-party funding to help
provide loans to local agriculture and
manufacturing businesses (that are
capital-intensive) to support their
operations. According to commenters,
brokered deposits are more important
now that many rural communities are
seeing a decrease in the amount of
deposits being placed by its local
community. The other commenter
stated that brokered deposits are a good
source of supplemental funding for
banks in rural areas or markets which
lack ample local deposits to meet the
legitimate credit needs of the
community.

Definition and Scope of ‘‘Brokered
Deposit.” While many commenters
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focused on specific types of products
that they believe should not meet the
regulatory definition of ““brokered
deposit,” 11 commenters generally
stated that the definition of brokered
deposit should be revised. These
commenters indicated that the
definition is unclear and has been
interpreted too broadly, capturing many
products or transactions that were not
intended to be covered. One bank stated
that the current regulations lack
definitional clarity and that FDIC staff
interpretations unnecessarily capture
any third party that is involved in the
administering or marketing of an
account.

Several of these commenters noted
that technology has brought significant
changes to the marketplace, including
online advertising and deposit
marketing through third parties. In
particular, one banker stated that more
institutions are being forced to rely
upon funding channels that involve
third parties due to the evolution of
online banking activities and that this
often triggers the definition of brokered
deposit. Another commenter suggested
that the definition be limited to those
deposits that inherently pose risks to
banks.

One commenter stated that the FDIC’s
current interpretation of what
constitutes a ““deposit broker”
seemingly hinges on the involvement of
any third party (including affiliates or
subsidiaries of the bank) in sourcing the
customer relationship or servicing the
customer. By taking such a view, the
commenter argued, the FDIC has
significantly expanded the types of
entities considered to be deposit brokers
beyond what was originally
contemplated when Section 29 was
enacted. This commenter stated that as
a result, entities such as retailers,
employers, technology platforms,
advertising and marketing partners, and
Fintech partners may currently be
classified as deposit brokers, even
though their activities may only be
incidentally linked to a deposit account.
The commenter requested that the FDIC
limit its determination of what
constitutes a “‘deposit broker” to what
they believe was a narrow scope
contemplated by Section 29.

While the majority of the comments
sought to constrict the definition of
“brokered deposits,” one organization
argued against any such a reduction in
scope. The commenter stated that
brokered deposits contributed to the
savings and loan crisis of the 1980’s that
cost taxpayers hundreds of millions of
dollars. The commenter also noted that
brokered deposits have already received
permissive regulatory treatment and that

more than 99% of banks are considered
“well-capitalized” and therefore can
accept brokered deposits without any
statutory or regulatory restriction.

Primary Purpose Exception. A
number of commenters discussed the
“primary purpose exception” to the
deposit broker definition in various
contexts. Many of those commenters
focused on specific deposit placement
arrangements relating to health savings
accounts (HSAs), prepaid cards, and
affiliated broker-dealers. These
comments are discussed more
specifically under those headings. In
addition to these specific deposit
placement arrangements, a number of
comments focused more generally on
how the primary purpose exception
should be interpreted. One bank
commented that third parties that are
involved in placing deposits but do so
to achieve some other purpose outside
of providing a deposit account, where
the deposits do not have the risks
associated with traditional brokered
deposits, should meet the primary
purpose exception. Another commenter
proposed amending the primary
purpose exception and making it
available to entities that place deposits
but also offer consumers an array of
financial services. The commenter
argued that the correct way to determine
such person’s “primary purpose” is to
review the entire range of services
offered by the person to its customers
and to exclude deposits that are
facilitated or placed by persons for
whom deposit brokerage revenue and
income is less than 50 percent of their
total consolidated revenue and income.

Alternatively, one commenter argued
that one key test for whether a person
meets the primary purpose exception
should be if the person facilitating
placement of a deposit is paid a fee by
the bank, which the commenter stated is
a prominent feature of a ““classic”
deposit broker. The commenter also
stated that in contrast, a securities
broker or mutual fund administrator is
paid a fee by the owner of the funds.
According to the commenter, that is the
key distinction that should be used to
define a brokered deposit is whether the
broker drives the selection of bank or
whether the depositor drives the
selection.

A consulting firm asked the FDIC to
take a “‘principles-based” approach
toward the brokered deposit regulation
and primary purpose exception that
places the burden on the banks and
their ability to explain, document and
defend their operating and contingency
management policies and practices.

Health Savings Accounts (HSAs).
Nine separate commenters mentioned

HSAs, in general arguing that third
party administrators (or HSA
custodians) that assist in placing HSA
deposits at insured depository
institutions meet one of two statutory
exceptions to the deposit broker
definitions. Specifically, commenters
believe that the third party
administrators fit within the statutory
exception for plan administrators for
employee benefit plans, or that these
third party administrators should meet
the “primary purpose exemption.”

Commenters who argued that third
party administrators fit within the
primary purpose exception noted that
HSAs are opened primarily for the
purpose of facilitating savings in an
effort to assist employees to meet
deductibles and pay qualified medical
expenses. One commenter noted that
the primary purpose exception applies
to HSAs because the funds are placed
with banks incidental to providing a tax
advantaged program for healthcare
expenditures. Similarly, one commenter
stated simply that placing HSA funds in
banks is only incidental to the primary
purpose of the non-bank administrators.

Others pointed out that HSAs placed
at insured depository institutions by
third parties do not represent “hot
money” but rather are a stable source of
funding. Third party administrators also
do not have the same authority to
control the HSAs in a manner
comparable to the control of traditional
deposit brokers. One trade association
made a public policy argument in favor
of HSAs not being considered brokered
deposits, stating that HSAs are a
desirable option for both employers and
employees to offset high employee
healthcare costs. Another commenter
also articulated a public policy reason
for HSAs not being brokered deposits,
noting that HSAs benefit consumers
through increased competition,
innovation and reduced costs.

Prepaid Cards. Eight commenters
discussed prepaid cards, generally
stating that prepaid card companies are
not deposit brokers because they are not
engaged in the business of placing
deposits, but rather are involved in a
much larger economic activity of
offering prepaid payments on products
to replace inefficient and costlier,
traditional payments. One commenter
noted that program managers of prepaid
card products meet the primary purpose
exception because prepaid card
managers place deposits to enable
cardholders to make purchases
throughout the interbank payment
system and that prepaid cards are a
source of stable funding. One trade
association argued that funds
underlying prepaid cards are not “hot
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money” because they are typically held
in pooled custodial accounts and the IDI
is generally required to receive written
approval of its primary federal regulator
before assuming a large transfer of
pooled funds. A few commenters noted
that funds underlying prepaid cards
should not be considered brokered
deposits because they are low balance,
stable, and relatively low-cost compared
to other deposits. A large payments
company similarly argued that funds
underlying prepaid cards are not “hot
money”’ and often have stable rates. The
commenter further stated that prepaid
card program managers provide
consumers with a payment mechanism
that substitutes for cash or a money
order. Additionally, a commenter
suggested that prepaid program
structures that get paid based upon
administrative services should qualify
for the primary purpose exception,
similar to the exception provided for
government benefit programs.

Broker-Dealer Sweeps. Currently,
certain affiliated broker dealer sweeps
are not considered to be brokered
deposits. Two commenters stated that
unaffiliated broker-dealer sweeps
should also not be considered brokered,
with one commenter suggesting that
unaffiliated broker dealers meet the
primary purpose exception.

Several commenters suggested that
the regulations should explicitly
provide that affiliated broker dealers
meet the primary purpose exception.
Moreover, some commenters suggested
that the FDIC reconsider the criteria that
it has considered as part of its existing
interpretation in Advisory Opinion 05—
02.12 A consulting company suggested
that the FDIC incorporate that staff
opinion into the regulatory exceptions,
and that the FDIC also codify, through
rulemaking, that a separately
incorporated trust company affiliate of a
bank that acts as a bona fide trust
custodian in placing deposits at an IDI,
meets the primary purpose exception.

Affiliate Transactions. Sixteen
commenters suggested that deposit
referrals made by affiliated entities
should not be considered brokered
deposits, and that affiliates making such
referrals should not be considered
deposit brokers. One bank argued that
affiliate referrals serve to strengthen and
deepen the customer relationship. The
bank also urged the FDIC to clarify, by
regulation, that an affiliate of a
depository institution does not
constitute a deposit broker. A trade
association representing the banking
industry suggested that employees of

12FDIC Staff Advisory Opinion 05-02 (February
3, 2005).

bank affiliates and subsidiaries should
not be considered deposit brokers. One
bank similarly argued that deposits
sourced from affiliates generally are
similar to traditional core deposits
because they are funds of customers
with long-term relationships with the
firm. One commenter suggested that
affiliates that refer customers to a bank
should not be treated as deposit brokers
as long as the customer establishes a
direct account relationship with the
bank, the affiliate institution does not
have the legal authority to move
customers’ funds to another depository
institution, and the bank retains
complete control over setting rates, fees,
terms, and conditions for the account as
well as full discretion over the opening
or closing of the account.

A trade association representing
community banks stated that dual and
affiliated employees who provide a suite
of nonbanking and deposit products and
services to customers, and are not paid
commissions or fees based upon the
volume of deposits placed, should not
meet the deposit broker definition.
Another banking trade association
suggested that information sharing with
affiliates should not be determinative
factor for the FDIC in considering
whether a deposit is brokered. A state
banker’s association stated that they
found little evidence that so-called
“relationship deposits” gathered
through the normal course of providing
banking services through affiliates or
marketing partnerships pose an
enhanced risk to safety and soundness
or the deposit insurance fund. Two
congressional commenters stated that
there are characteristics of an affiliated
broker-dealer’s relationship with an
insured depository institution that
should result in deposits opened by
them as being viewed as nonbrokered.

Two commenters argued that deposits
placed into a parent bank by its wholly-
owned operating subsidiary should not
be brokered deposits. According to the
commenter, this is because wholly-
owned operating subsidiaries are treated
as part of the bank under certain federal
banking laws.

Insurance Agents. A bank suggested
that the FDIC change its position
regarding deposits marketed through
non-employee, exclusive agents of, an
insurance company engaged primarily
in the sale of insurance if the bank is an
affiliate of the insurance company and
the agents market exclusively to such
insurer’s bank affiliate.

Government Accounts. One
commenter stated that large government
investment pools that place deposits on
behalf of municipalities and other
governmental entities should not be

classified as “deposit brokers’” because
they invest their portfolio assets as
principal fiduciary and not as agent.
Therefore, such pools do not act for the
“primary purpose” of investing fund
assets in deposit accounts.

Listing Services. One commenter
stated that brokered deposits expressly
exclude deposits derived from listing
services and that the “deposit broker”
definition excludes listing services. The
commenter suggested that the use of
deposit listing services benefits the
Deposit Insurance Fund by allowing
bank customers to source multiple
depository relationships, thereby
minimizing losses to either the DIF or to
the customer if deposits were placed at
a single institution. Another commenter
urged the FDIC to preserve its
longstanding position regarding online
listing services and stated that the
position should remain even if a fee is
paid for preferential placement on the
listing service website.

Custodial Deposits. A management
company stated that FDIC’s regulations
should clarify that so-called “custodial
deposits” are nonbrokered deposits
because custodial deposits level the
playing field between community banks
and larger money center banks by
allowing a custodian bank to break
down large corporate, municipal, and
not-for-profit institutional deposits and
distribute them to smaller banks.

Deposit Insurance Assessments. Three
commenters suggested that the FDIC
revise its deposit insurance assessment
regulations with respect to valuation of
brokered deposits. While this matter is
outside the scope of this rulemaking
process, the FDIC acknowledges the
comments and will consider them, as
appropriate, in any future assessment
rulemaking.

III. Discussion of Proposed Rule

A. Deposit Broker Definition

A person meets the “deposit broker”
definition under Section 29 of the FDI
Act if it is engaged in the business of
placing deposits, or facilitating the
placement of deposits, of third parties
with insured depository institutions or
the business of placing deposits with
insured depository institutions for the
purpose of selling interests in those
deposits to third parties. An agent or
trustee meets the “deposit broker”
definition when establishing a deposit
account to facilitate a business
arrangement with an insured depository
institution to use the proceeds of the
account to fund a prearranged loan. As
discussed below, the FDIC is proposing
to define certain prongs of the deposit
broker definition.
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1. Engaged in the Business of Placing
Deposits

The statute provides that a person
meets the definition of “deposit broker”
if it is “‘engaged in the business of
placing deposits” on behalf of a third
party (i.e., a depositor) at insured
depository institutions. The FDIC would
view a person to be engaged in the
business of placing deposits if that
person has a business relationship with
its customers, and as part of that
relationship, places deposits on behalf
of the customer (e.g., acting as custodian
or agent for the underlying depositor).

As such, any person that places
deposits at insured depository
institutions on behalf of a depositor, as
part of its business relationship with
that depositor, fits within the meaning
of the “deposit broker” definition.

Question 1:1s the FDIC’s proposed
definition of “‘engaged in the business of
placing deposits” appropriate?

2. Engaged in the Business of
Facilitating the Placement of Deposits

a. Background and Comments Received

Section 29 of the FDI Act also
provides that a person is a deposit
broker when it is “facilitating” the
placement of deposits of third parties
with insured depository institutions. In
contrast to the first prong of the
definition, the “facilitation” prong of
the deposit broker definition refers to
activities where the person does not
directly place deposits on behalf of its
customers with an insured depository
institution. Historically, the term
“facilitating the placement of deposits”
has been interpreted by staff at the FDIC
to include actions taken by third parties
to connect insured depository
institutions with potential depositors.

Commenters argue that, under the
current FDIC staff interpretations, the
term ‘‘facilitating” has been broadly
interpreted to include any actions taken
by third parties to connect insured
depository institutions with potential
depositors. Commenters also contend
that determining whether a third party
is “facilitating the placement of
deposits” is not always clear because
the FDIC’s staff interpretative letters do
not always apply perfectly to new
arrangements relating—for example—to
whether deposits placed in new ways
stemming from technological or
marketplace changes would be
considered brokered deposits.

Since enactment of Section 29, there
have been significant technological
advances in the way banks seek and
source deposits, well beyond what was
contemplated at that time and by staff
at the FDIC in the following years. As

a result, some of the historical factors
that have been considered may not be
relevant as compared to current deposit
placement arrangements in the market.

Today, banks are increasingly relying
on new technologies to engage and
interact with their customers and, it
appears that this trend will continue
given rapid technological evolution.
Specifically, the proliferation of various
online marketing and advertising
channels have provided new
opportunities for insured depository
institutions to attract depositors from
different parts of the country. In an
effort to ensure that the term brokered
deposit appropriately reflects the
banking landscape, and to ensure that
the FDIC’s regulations promote safe and
sound practices, the FDIC is proposing
to refine the activities that result in a
person being “‘engaged in the business
of facilitating the placement” of third
party deposits at an insured depository
institution.

b. Proposed Definition of Engaged in the
Business of Facilitating the Placement of
Deposits

Under the proposal, the FDIC
proposes that a person would meet the
“facilitation” prong of the “deposit
broker” definition by, while engaged in
business, engaging in any one, or more
than one, of the following activities:

O The person directly or indirectly
shares any third party information with
the insured depository institution;

© The person has legal authority,
contractual or otherwise, to close the
account or move the third party’s funds
to another insured depository
institution;

O The person provides assistance or
is involved in setting rates, fees, terms,
or conditions for the deposit account;
or,

O The person is acting, directly or
indirectly, with respect to the placement
of deposits, as an intermediary between
a third party that is placing deposits on
behalf of a depositor and an insured
depository institution, other than in a
purely administrative capacity.

By engaging in one or more than one
of the above listed activities, while
engaged in business, the person would
be engaged in the business of facilitating
the placement of customer deposits at
an insured depository and therefore
meet the “deposit broker” definition.
For example, if a person assists in
setting rates, fees, or terms, then that
person would be considered a deposit
broker despite the fact that the person
may not share third party information
with the insured depository institution.

The proposed “facilitation” definition
is intended to capture activities that

indicate that the person takes an active
role in the opening of an account or
maintains a level of influence or control
over the deposit account even after the
account is open. It is the FDIC’s view
that a level of control or influence
indicates that the deposit relationship is
between the depositor and the person
rather than the depositor and the
insured depository institution. Having a
level of control or influence over the
depositor allows the person to influence
the movement of funds between
institutions and makes the deposits less
stable than deposits brought to the
insured depository institution through a
single point of contact where that
contact does not have influence over the
movement of deposits between insured
depository institutions. Ultimately, the
FDIC believes that if the person is not
engaged in any of the activities above,
then the needs of the depositor are the
primary drivers of the selection of a
bank, and therefore the person is not
facilitating the placement of deposits.

The proposal would also define any
person that acts as an intermediary
between another person that is placing
deposits on behalf of a depositor and an
insured depository institution, other
than in a purely administrative capacity,
as facilitating the placement of deposits.
In other words, any assistance provided
by such intermediaries, outside of
providing purely administrative
functions, would result in the
intermediary meeting the “‘deposit
broker” definition and any deposits
placed through the assistance of such
intermediaries would be brokered
deposits. For example, if an agent or
nominee that meets the primary purpose
exception uses an intermediary (in a
manner that is not purely
administrative) in placing, or facilitating
the placement of, deposits, then the
intermediary would be a deposit broker,
and the resulting deposits would be
brokered. Administrative functions
would include, for example, any
reporting or bookkeeping assistance
provided to the person placing its
customers’ deposits with insured
depository institutions. Administrative
functions would not include, for
example, assisting in decision-making
or steering persons (including the
underlying depositors) to particular
insured depository institutions. The
FDIC believes such an interpretation is
warranted, in part, because deposits
placed through the assistance of such
intermediaries are more likely to raise
concerns traditionally associated with
brokered deposits. For example, it is
possible that such entities are able to
directly or indirectly control or
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influence the movement of funds
between insured depository institutions
without any involvement or input from
the underlying depositor.

This proposal would provide industry
participants with clarity over whether
the actions of a person, in assisting with
the placement of deposits, meet the
“facilitation” part of the “deposit
broker” definition.

Question 2:1s the FDIC’s proposed
definition of “engaged in the business of
facilitating the placement of deposits”
appropriate?

Question 3:1s the FDIC’s list of
activities that would determine whether
a person meets the “facilitation” prong
of the “deposit broker” definition
appropriate?

Question 4: Has the FDIC provided
sufficient clarity surrounding whether a
third party intermediary would meet the
“facilitation” prong of the “deposit
broker” definition?

Question 5: Should the FDIC provide
more clarity regarding whether any
specific types of deposit placement
arrangements would or would not meet
the “facilitation” prong of the “deposit
broker” definition? If so, please describe
any such deposit placement
arrangements.

3. Selling Interests in Deposits to Third
Parties

The third prong of the “deposit
broker” definition includes a person
“engaged in the business of placing
deposits with insured depository
institutions for the purpose of selling
interests in those deposits to third
parties.” This part of the definition
specifically captures the brokered
certificates of deposit (CD) market
(referred to herein as ‘“‘brokered CDs”).
These are typically deposit placement
arrangements where brokered CDs are
issued in wholesale amounts by a bank
seeking to place funds under certain
terms and sold through a registered
broker-dealer to investors, typically in
fully-insured amounts. The brokers
subdivide the bank-issued ‘“master CD”’
and alter the terms of the original CD
before selling the new CDs to its
brokerage customers. These brokered
CDs are (in most cases) held in book-
entry form at the Depository Trust
Corporation (“DTC”) and use the CUSIP
system for identification and trading in
a primary and secondary market.

Deposits placed through this market
have always been marketed and
classified as brokered deposits and are
specifically captured under the
placement of deposits “for the purpose
of selling interests in those deposits to
third parties” prong of the deposit
broker definition. Through this

rulemaking, the FDIC is not proposing
any changes to the brokered
classification of such deposits. In other
words, under this proposal, without
exception, and as further explained
below in the section discussing the
primary purpose exception, brokered
CDs would continue to be classified as
brokered.

In addition, the FDIC notes that the
brokered CD market has evolved since
Section 29 was first enacted, and will
likely continue to evolve. As such, it is
the FDIC’s intention that third parties
that assist in the placement of brokered
CDs, or any similar deposit placement
arrangement with a similar purpose,
continue to meet the deposit broker
definition.

B. Exceptions to the Deposit Broker
Definition

Section 29 provides nine statutory
exceptions to the definition of deposit
broker and, as noted earlier, the FDIC
added one regulatory exception to the
definition. Through this rulemaking, the
FDIC proposes amending two
exceptions—(1) the exception for
insured depository institutions, with
respect to funds placed with that
depository institution (the “IDI
exception”) and (2) the exception for an
agent or nominee whose primary
purpose is not the placement of funds
with depository institutions (the
“primary purpose exception”).

1. Bank Operating Subsidiaries and the
IDI Exception

Section 29 of the FDI Act expressly
excludes from the definition of “deposit
broker”” an insured depository
institution, with respect to funds placed
with that depository institution, also
known as the “IDI Exception.” 13 Under
the IDI Exception, an IDI is not
considered to be a deposit broker when
it (or its employees) places funds at the
bank.

In response to the ANPR, commenters
suggest that funds deposited at an IDI
through the IDI’s relationship with a
wholly-owned subsidiary should not be
considered brokered deposits. The
commenters state that operating
subsidiaries of an IDI are under the
exclusive control of the parent IDI,
engage only in activities permissible for
an IDI and are treated as a division of
the IDI for a variety of regulatory
purposes.

The FDIC recognizes that the
exception currently is limited to IDIs
only, and not their subsidiaries. The IDI
Exception currently applies, for
example, in the case of a division of an

1312 U.S.C. 18311((g)(2)(A).

IDI that places deposits exclusively with
the parent IDI, but does not apply if a
separately incorporated subsidiary of
the IDI places deposits exclusively with
the parent. The FDIC also recognizes
that a wholly-owned operating
subsidiary that meets certain criteria can
be considered similar to a division of an
IDI for certain purposes. In fact, wholly-
owned subsidiaries are treated
differently under various legal and
regulatory frameworks. For example, the
Bank Merger Act and Receivership law
treat wholly-owned subsidiaries as
separate from its parent IDI, whereas
Section 23A and Section 23B of the
Federal Reserve Act and Call Reports
treat wholly-owned subsidiaries as part
of the parent IDI.

There is little practical difference
between deposits placed at an IDI by a
division of the IDI versus deposits
placed by a wholly-owned subsidiary of
the IDI. Therefore, the FDIC proposes
that the IDI exception be available to
wholly-owned operating subsidiaries
provided that such a subsidiary meets
the criteria discussed below. The FDIC
believes that setting forth specific
criteria is appropriate to limit the
exception to wholly-owned subsidiaries
that are functioning essentially as
divisions of parent IDIs.

For the reasons described above, the
FDIC is proposing that a subsidiary be
eligible for the IDI exception, provided
all of the following criteria are met:

© The subsidiary is a wholly owned
operating subsidiary of the IDI, meaning
that the IDI owns 100% of the
subsidiary’s outstanding stock;

O The subsidiary places deposits of
retail customers exclusively with the
parent IDI; and

O The subsidiary engages only in
activities permissible for the parent IDI.

Under the proposal, wholly-owned
subsidiaries, based on the above listed
conditions, would be eligible for the IDI
exception to the definition of deposit
broker with respect to funds placed at
the IDI. However, the FDIC notes that
such deposits would be considered
brokered if a third party is involved that
is itself a deposit broker.

Question 6:Is it appropriate for a
separately incorporated operating
subsidiary to be included in the IDI
exception?

Question 7: Are the criteria for
including an operating subsidiary in the
IDI exception too broad or too narrow?

2. Primary Purpose Exception
a. Background

The statute provides that the primary
purpose exception applies to “an agent
or nominee whose primary purpose is



Federal Register/Vol. 85, No. 27/Monday, February 10, 2020/Proposed Rules

7459

not the placement of funds with
depository institutions.” Generally, if a
person is engaged in the business of
either placing deposits for its customers,
or facilitating the placement of deposits
for its customers, at insured depository
institutions, then it meets the “deposit
broker” definition. However, if the
person meets the primary purpose
exception, then the person is excepted
from the definition of ““deposit broker”
and any deposits that it places with
insured depository institutions are not
brokered deposits.

As noted in the ANPR, in evaluating
whether a person meets the primary
purpose exception, staff has focused on
the relationship between the depositor
and the person acting as agent or
nominee for that depositor.14 In
particular, staff has generally analyzed
whether the agent’s placement of
deposits is for a substantial purpose
other than (1) to provide deposit
insurance, or (2) for a deposit-placement
service. In analyzing this principle, staff
has considered whether the deposit-
placement activity is incidental to some
other purpose.

b. General Overview of Proposal

The FDIC is proposing to set forth
regulatory changes to the primary
purpose exception. Specifically, the
FDIC is proposing that the application
of the primary purpose exception be
based on the business relationship
between the agent or nominee and its
customers. As such, the proposal would
amend the primary purpose exception
in the regulation to apply when the
primary purpose of the agent’s or
nominee’s business relationship with its
customers is not the placement of funds
with depository institutions.

The FDIC recognizes that, since
Section 29 was first enacted, there have
been a number of different agents and
nominees that have sought views on the
applicability of the primary purpose
exception, and this proposed
amendment to the primary purpose
exception would expand the number of
entities that meet the exception. The
FDIC also recognizes that every deposit
broker can claim a primary purpose
other than the placement of funds at a
depository institution, and Congress did
not intend for every potential deposit
broker to become exempt through the
primary purpose exception. In order for
the FDIC to properly scrutinize whether
a primary purpose exception is
warranted, the FDIC is proposing to
establish an application and reporting
process to ensure that the FDIC’s role in
protecting the Deposit Insurance Fund

1484 FR 2366, 2372 (February 6, 2019).

and ensuring safety and soundness is
preserved.1s

c. Business Relationships Deemed To
Meet the Primary Purpose Exception
Subject to the Application Process

1. Deposit Placements of Less Than 25
Percent of Customer Assets Under
Management by the Third Party

Through this rulemaking, the FDIC
proposes that the primary purpose of an
agent’s or nominee’s business
relationship with its customers will not
be considered to be the placement of
funds, subject to an application process,
if less than 25 percent of the total assets
that the agent or nominee has under
management for its customers, in a
particular business line, is placed at
depository institutions. It is the FDIC’s
view that the primary purpose of a third
party’s business relationship with its
customers is not the placement of funds
with depository institutions if the third
party places less than 25 percent of
customer assets under management for
its customers, for a particular business
line, at insured depository institutions.
The FDIC believes that if 75 percent or
more of the customer assets under
management of the third party is not
being placed at depository institutions,
for a particular business line, the third
party has demonstrated that the primary
purpose of that business line is not the
placement of funds at depository
institutions. The FDIC also believes that
establishing a transparent, bright line
test is beneficial for all parties.

To give an example, a broker dealer
that sweeps uninvested cash balances
into deposit accounts at depository
institutions would meet the primary
purpose exception if the amount of
customer funds it places at deposit
accounts represents less than a quarter
of the total amount of customer assets it
manages for its broker dealer business.
However, if 25 percent or more of the
customer assets the broker dealer
manages is placed at depository
institutions, the FDIC would, barring
information to the contrary, likely
conclude that the primary purpose of
the broker dealer’s business is placing
funds at depository institutions, rather
than the placing of funds at depository
institutions being ancillary to its
primary purpose.

An agent or nominee that seeks to
avail itself of the primary purpose
exception based on this standard would

15 The proposed application and reporting
process would be set forth in a new 12 CFR
303.243(b). The brokered deposit waiver procedures
would be moved to 12 CFR 303.243(a)(1)—(7) with
no change to the text.

be required to submit an application, as
discussed below.

Customer Assets Under Management.
In determining the amount of customer
assets under management by an agent or
nominee, for a particular business line,
the FDIC would measure the total
market value of all the financial assets
(including cash balances) that the agent
or nominee manages on behalf of its
customers that participate in a
particular business line.

Question 8: Is it appropriate to
interpret the primary purpose of a third
party’s business relationship with its
customers as not placement of funds if
the third party places less than 25
percent of customer assets under
management for its customers, for a
particular business line, at depository
institutions? Is a bright line test
appropriate? If so, is 25 percent an
appropriate threshold?

Question 9: Should the FDIC
specifically provide more clarity
regarding what is meant by customer
assets under ‘“management’’ by a broker
dealer or third party?

2. Deposit Placements That Enable
Transactions

The FDIC proposes, subject to an
application process, that the primary
purpose of an agent’s or nominee’s
business relationship with its customers
will not be considered to be the
placement of funds if the agent or
nominee places depositors’ funds into
transactional accounts for the purpose
of enabling payments. The FDIC does
not intend for this exception to capture
all third parties that place deposits into
accounts that have transaction features
and does not intend to create an
incentive for deposit brokers to move
customers from time deposits to
transaction accounts in order to evade
brokered deposits restrictions. Rather,
the exception would be construed to
apply only to third parties whose
business purpose is to place funds in
transactional accounts to enable
transactions or make payments.

Under the proposal, it an agent or
nominee places 100 percent of its
customer funds into transaction
accounts at depository institutions and
no fees, interest, or other remuneration
is provided to the depositor, then it
would meet the primary purpose
exception of enabling payments, subject
to providing information as part of an
application process. In such a case, the
FDIC would conclude that the primary
purpose of the agent’s or nominee’s
business is to enable payments.

If the agent or nominee, or the
depository institution, pays any sort of
interest, fee, or provides any
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remuneration, (e.g., nominal interest
paid to the deposit account), then the
FDIC would more closely scrutinize the
agent’s or nominee’s business to
determine whether the primary purpose
is truly to enable payments. In such a
case, the FDIC would consider a number
of factors, including the volume of
transactions in customer accounts, and
the interest, fees, or other remuneration
provided, in determining the
applicability of the primary purpose
exception.

An agent or nominee that seeks to
avail itself of the primary purpose
exception based on this standard would
be required to submit an application.

Question 10: Is it appropriate to make
available the primary purpose exception
to third parties whose business purpose
is to place funds in transactional
accounts to enable transactions or make
payments?

d. Other Deposit Placements That May
Meet the Primary Purpose Exception

Agents or nominees that do not fit
within the business arrangements
detailed above would also be eligible to
apply for the primary purpose
exception, subject to the application
process.6 In such a case, in order to
qualify for the primary purpose
exception, the FDIC would expect the
agent or nominee to demonstrate
through its application that the primary
purpose of the agent or nominee is
something other than the placement of
funds at depository institutions. In such
applications, the FDIC would consider a
number of factors in determining
whether the agent or nominee meets the
primary purpose exception.

The FDIC notes that agents or
nominees seeking a primary purpose
exception under this category may be
placing more than 25 percent of its
customer assets under management, for
a particular business line, into deposit
accounts at depository institutions. As
such, the applicant would be required to
provide information sufficient to
establish that its primary purpose is
something other than the placement of
funds, despite the fact that it places
more than 25 percent of its customer
assets under management, for a
particular business line, in deposit
accounts.

One factor the FDIC would review is
the revenue structure for the agent or
nominee. If the agent or nominee
receives a majority of its revenue from
its deposit placement activity, rather

16 Persons that meet the deposit broker definition
because they are “facilitating the placement’ of
deposits would also be eligible to submit an
application under this process.

than for some other service it offers,
then it would likely not meet the
primary purpose exception. A second
factor would be whether the agent’s or
nominee’s marketing activities to
prospective depositors is aimed at
opening a deposit account or to provide
some other service, and if there is some
other service, whether the opening of
the deposit account is incidental to that
other service. As part of reviewing this
factor, the FDIC would also consider
whether it is necessary for the customer
to open a deposit account first before
receiving the other services provided by
the agent or nominee. A third factor
would be the fees, and type of fees,
received by an agent or nominee for any
deposit placement service it offers.

Ultimately, the FDIC’s review of
whether an agent or nominee meets the
primary purpose exception would be a
case-by-case review and depend upon a
consideration of factors detailed in the
application section below, as well as the
information presented by the applicant
as to why it should meet the primary
purpose exception.

e. Business Relationships That Do Not
Meet the Primary Purpose Exception

1. Deposit Placements of Brokered CDs

Through this proposal, the FDIC
would continue to consider a person’s
placement of brokered CDs (as described
in the third prong to the deposit broker
definition and as discussed above) as
deposit brokering. For purposes of
establishing the person’s primary
purpose, the person’s placement of
brokered CDs would be considered a
discrete and independent business line
from other deposit placement
businesses, and so the primary purpose
for that particular business line will
always be the placement of deposits at
depository institutions. Accordingly,
such deposits would continue to be
considered brokered notwithstanding
that the person may not be considered
a deposit broker for other deposits that
it places (or for which it facilitates the
placement), which would be evaluated
as a separate business line.

Brokered CD products are marketed to
customers as a way to increase FDIC
deposit insurance coverage and increase
yield. One historical form of brokered
CDs is CD participations, where a broker
dealer purchases a CD issued by a bank
and sells the interests in the CD to its
customers. CD participations, at the
time that Section 29 was being
contemplated, were a core form of
deposit brokering. This activity enables
any insured depository institution to
attract large volumes of funds
irrespective of the institutions’

managerial and financial characteristics.
While such deposits can provide a
helpful source of liquidity to
institutions, their availability and
pricing make it possible for poorly-
managed institutions to continue
operating beyond the time at which
natural market forces would have
otherwise resulted in failure. Moreover,
and as provided in the ANPR, brokered
CDs have caused significant losses to
the deposit insurance fund.1”

Accordingly, for purposes of
effectuating the intent and policy of
Section 29 (and Part 337 of the FDIC’s
regulations), brokered CDs, as has been
the case since 1989, will be considered
brokered, without exception. As
discussed below, deposits related to
brokered CDs would not be included for
purposes of determining whether a
person’s other business line meets the
primary purpose exception.

2. Deposit Placements for Purposes of
Encouraging Savings

The FDIC would not grant a primary
purpose exception if the third party’s
primary purpose for its business
relationship with its customers is to
place (or assist in the placement of)
funds into deposit accounts to
“encourage savings,” “maximize yield,”
“provide deposit insurance”, or any
similar purpose. The FDIC is concerned
that these types of purposes evade the
purposes of Section 29. It is the FDIC’s
view that there is no meaningful
distinction between these objectives and
the objectives for placing funds into a
deposit account. As such, third parties
that either place or assist in the
placement of deposits to provide these
core deposit-placement services for its
customers would not meet the primary
purpose exception.

f. Applicability of Prior FDIC Staff
Advisory Opinions

The FDIC recognizes that some
insured depository institutions may
have met the primary propose exception
based on a previous FDIC staff advisory
opinion. As part of this rulemaking
process, the FDIC intends to evaluate
existing staff opinions to identify those
that are no longer relevant or applicable
based on any revisions made to the
brokered deposit regulations. The FDIC
plans as part of any final rule to codify
staff opinions of general applicability
that continue to be relevant and
applicable, and to rescind any staff
opinions that are superseded or obsolete
or are no longer relevant or applicable.

Question 11: Are there particular
FDIC staff opinions of general

1784 FR 2366, 2370 (February 6, 2019).
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applicability that should or should not
be codified as part of the final rule? If
so, which ones, and why?

g. Evaluation of Business Lines

In evaluating whether the primary
purpose would apply, the FDIC believes
it is necessary to analyze specific
business lines. Otherwise, any agent or
nominee engaged in the brokering of
deposits could evade the statutory
restrictions by adding or combining its
brokering business with another
business such that the deposit broker
business is no longer its primary
purpose. In this proposal, the term
business line would refer to the
business relationships an agent or
nominee has with a group of customers
for whom the business places or
facilitates the placement of deposits. For
example, a company that offered
brokerage accounts to various types of
customers that allowed customers to
buy and sell assets, with a traditional
cash sweep option, would be considered
a business line. Brokerage accounts that
did not offer a cash sweep option would
not be considered part of the business
line (because those customers are not
part of the group of customers for whom
the person is placing deposits), and any
accounts in which customers are only
able to place money in accounts at
depository institutions (and not invest
in other types of assets) would also be
considered a separate business line.
Ultimately, the determination of what
constitutes a business line will depend
on the facts and circumstances of a
particular case, and the FDIC retains
discretion to determine the appropriate
business line to which the primary
purpose exception would apply.

Question 12: Has the FDIC provided
sufficient clarity regarding what will be
considered a “‘business line”? How can
the FDIC provide more clarity? Are
there other factors that should be
considered in determining an agent’s or
nominee’s business line(s)?

h. Application Process for the Primary
Purpose Exception

1. General Overview of the Application
Process

For purposes of the application
process, the term applicant includes an
insured depository institution or a
nonbank third party 18 that meets the
“deposit broker” definition by either
placing (or facilitating the placement of)
customer deposits at insured depository
institutions and seeks to be excluded
from that definition by application of

18 The FDIC will look to each separately
incorporated legal entity as its own “third party”
for purposes of this application process.

the primary purpose exception. Under
the proposal, the FDIC would establish
an application process under which any
agent or nominee that seeks to avail
itself of the primary purpose exception,
or an insured depository institution
acting on behalf of an agent or nominee,
could request that the FDIC consider
certain deposits as nonbrokered as a
result of the primary purpose exception.
If an application from the agent or
nominee is approved, deposits placed or
facilitated by that party would be
considered nonbrokered for a particular
business line.

As mentioned, an applicant may be an
insured depository institution that
applies to the FDIC on behalf of a third
party seeking a determination that the
third party meets the primary purpose
exception. In this case, if appropriate,
the FDIC would evaluate the third
party’s relationships with all IDIs in
which the third party places, or
facilitates the placement of, deposits.
An approval that a third party meets the
primary purpose exception (based on an
application by an IDI on behalf of the
third party) could be applicable to all
deposit placements by that third party at
other IDI(s) to the extent that the deposit
placement arrangements with the other
IDI(s) are the same as the arrangement
between the applicant and the third
party. The FDIC anticipates that an
agent or nominee who places, or
facilitates the placement of, deposits at
multiple IDIs and seeks a primary
purpose exception is likely to apply on
its own behalf, given that the
information required to complete an
application will be in possession of the
agent or nominee.

Question 13: Are there scenarios
where a nonbank third party, as part of
the same business line, has different
deposit placement arrangements with
IDIs?

Applicants would receive a written
determination from the FDIC within 120
days of a complete application. For
applications seeking the primary
purpose exception as described above in
paragraphs C(1) and C(2) (with the
exception of applicants seeking a
primary purpose exception based on
enabling payments where interest, fees,
or remuneration, is provided to
depositors), if the application is simple
and straightforward and meets the
relevant standards, the FDIC intends to
provide an expedited processing of the
application. The FDIC expects such
applications to generally be simple and
straightforward, but recognizes there
may be some cases, such as when
defining the scope of the “business
line” is complicated, in which the FDIC

may need more time to process the
application.

Question 14:Is the application
process proposed for the primary
purpose exception appropriate? Are
there ways the application process
could be modified to make it more
effective or efficient?

Question 15:1s the application
process for IDIs that apply on behalf of
a third party workable? Are there ways
to improve the process for IDIs that
apply on behalf of third parties?

Question 16: Are there additional
ways that the FDIC could better ensure
that the primary purpose exception is
applied consistently, transparently, and
in accordance with the statute?

Question 17: Should some or all FDIC
decisions on applications for the
primary purpose exception be publicly
available? If so, in what format?

Question 18: Are there commonly
known deposit placement arrangements
not mentioned above that are
sufficiently simple and straightforward
that applications for such arrangements
should receive expedited application
processing, as described above?

Question 19: Are there other deposit
placement arrangements with respect to
which the FDIC should provide
additional clarity as part of this
rulemaking?

2. Application Contents

An applicant would need to submit
certain information, depending on the
basis on which the primary purpose
exception is being sought. Below are the
application contents that would be
required for each of the three types of
previously discussed business
arrangements.

Application Contents for Third Parties
that Seek Primary Purpose Based on
Placing Less Than 25 Percent of
Customer Assets Under Management at
IDIs. The applicant would be required to
provide (1) a description of the business
line for which the applicant is filing an
application; (2) the total amount of
customer assets under management by
the third party for that particular
business line and (3) the total amount of
deposits placed by the third party on
behalf of its customers, for that
particular business line, at all
depository institutions. The total
amount of deposits placed by the third
party should be exclusive of the amount
of brokered CDs being placed by the
third party, which is treated as a
separate business line. An application
would also need to include a
description of the deposit placement
arrangement(s) with the IDI or IDIs and
the services provided by any other third
parties involved. The FDIC would be
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permitted to request additional
information at any time during the
review of the application to render the
application complete and initiate its
review.

The FDIC will approve primary
purpose applications if the total amount
of customer funds placed at insured
depository institutions by the third
party is less than 25 percent of total
customer assets under management by
the third party for a particular business
line.

Question 20: Are the criteria for
considering and approving primary
purpose applications for third parties
that seek a primary purpose exception
based on placing less than 25 percent of
customer assets under management at
depository institutions appropriate?

Application Contents for Third Parties
that Seek Primary Purpose Based on
Enabling Transactions. The applicant
would need to submit information,
including contracts with customers and
with the depository institutions in
which the third party is placing
deposits, showing that all of its
customer deposits are in transaction
accounts. An application would also
need to include a description of the
deposit placement arrangement(s) with
the IDI or IDIs and the services provided
by any other third parties involved. The
applicant would also need to submit
information on the amount of interest,
fees, or remuneration being provided or
paid for the transaction accounts. For
third parties that pay interest, fees, or
provide other remuneration, the
applicant would need to provide
information regarding the volume of
transactions in customer accounts. In
addition, for third parties that pay
interest, fees, or provide other
remuneration, applicants would need to
provide an explanation of how its
customers utilize its services for the
purpose of making payments and not for
the receipt of a deposit placement
service or deposit insurance. The FDIC
would be permitted to request
additional information at any time
during the review of the application to
render the application complete and
initiate its review.

The FDIC would approve primary
purpose applications if an agent or
nominee places funds into transactional
accounts for the purpose of enabling
payments, and no fees, interest, or other
remuneration is being provided to the
depositor.

Question 21: Are the criteria for
considering and approving primary
purpose applications based on enabling
transactions appropriate?

Application Contents for Other
Business Relationships That May Meet

the Primary Purpose Exception.
Applicants seeking the primary purpose
exception not based on business
relationships described above (in
paragraphs C(1) and C(2)) would request
that the FDIC view a particular business
relationship between a third party and
an IDI as meeting the primary purpose
exception. This process would be
available, for example, to third parties
that place more than 25 percent of the
total assets under management for its
customers, for a particular business line,
into deposit accounts at insured
depository institutions.

Application Contents. In order for an
application to be considered, the
following information, at a minimum,
would be required, to the extent
applicable:

(1) A description of the deposit
placement arrangements with all
entities involved;

(2) A description of the business line
for which the applicant is filing an
application;

(3) A description of the primary
purpose of the particular business line;

(4) The total amount of assets under
management by the third party;

(5) The total amount of deposits
placed by the third party at all insured
depository institutions, including the
amounts placed with the applicant, if
the applicant is an insured depository
institution. This includes the total
amount of term deposits and
transactional deposits placed by the
third party, but should be exclusive of
the amount of brokered CDs being
placed by that third party;

(6) Revenue generated from the third
party’s activities related to the
placement, or the facilitating of the
placement, of deposits;

(7) Revenue generated from the third
party’s activities not related to the
placement, or the facilitating of the
placement, of deposits;

(8) A description of the marketing
activities provided by the third party to
prospective depositors;

(9) The reasons the third party meets
the primary purpose exception;

(10) Any other information the
applicant deems relevant; and

(11) Any other information that the
FDIC requires to initiate its review and
render the application complete.

Supporting documentation and
contracts related to the items above
would also be required. The FDIC
would be permitted to request
additional information at any time
during its review to render the
application complete and initiate its
review. The FDIC’s review of whether a
third party meets the primary purpose
exception would be based on the

application and all supporting
information provided. After receipt of a
complete application, the FDIC will
notify the applicant, in writing, of its
response within 120 days.

Under the proposal, the FDIC would
approve applications submitted under
this process if the application
demonstrates, with respect to the
particular business line under which the
third party places or facilitates the
placement of deposits, that the primary
purpose of the third party, for that
business line, is a purpose other than
the placement or facilitation of
placement of deposits.

Question 22: Are proposed
requirements for the application process
for business relationships, other than
those described in paragraphs (C)(1) and
(C)(2), appropriate?

3. Ongoing Reporting

An agent or nominee that meets the
primary purpose exception, or an IDI
that applies on behalf of the agent or
nominee, would need to provide reports
to the FDIC and, if applicable, in the
case of insured depository institutions,
its primary federal regulator. The FDIC
will describe the reporting
requirements, including the frequency
and any calculation methodology, as
part of its written approval for a primary
purpose exception. The FDIC
anticipates that the reporting would be
required on a quarterly basis. As an
example, if a primary purpose approval
is granted based, in part, on the
representation that a nonbank third
party places less than 25 percent of its
customer assets under management into
deposit accounts, then the FDIC would
likely require as a condition of the
approval that the nonbank third party
provide reporting of the amount of
deposits, based upon the average daily
balances, placed by the nonbank third
party at all depository institutions and
the total amount of assets, based upon
the average daily balances, under the
third party’s management. The FDIC
believes it is more efficient for the
nonbank third party to report directly to
the FDIC, rather than for the nonbank
third party to send the same information
to each IDI in which it places deposits,
each of which would then in turn report
this identical information to the FDIC.

Question 23:Is it appropriate to
require reporting from nonbank entities
that have received approval for a
primary purpose exception? Should the
FDIC require IDIs to report on behalf of
such nonbank entities instead? Are
there other ways the FDIC should
consider to ensure that applicants that
receive the primary purpose exception
remain within the relevant standards?
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Question 24: How frequently should
the FDIC require reporting?

IDIs would be responsible for
monitoring a nonbank third parties’
eligibility for the primary purpose
exception. For example, if a certain
percentage of a nonbank third party’s
revenue is from some activity other than
deposit placement, and the FDIC
approves a primary purpose exception
in reliance of this factor, among other
factors, then the FDIC would require
that an insured depository institution
that receives such deposits provide a
notice to the FDIC and the primary
federal regulator if there are any
material change to the nonbank third
party’s revenue structure. When
establishing a contractual relationship
with a nonbank third party for the
placement of deposits that may be
classified as nonbrokered due to the
primary purpose exception, an IDI may
wish to consider the reporting and
monitoring requirements described
here.

Question 25:Is it appropriate for the
FDIC to require IDIs to monitor third
parties for eligibility for the primary
purpose exception? Are there additional
or better ways to ensure that third
parties continue to remain eligible for
the exception?

4. Modification and Withdrawals

At any time after approval, the FDIC
proposes that it may, with notice and as
appropriate, require additional
information to ensure that the approval
is still appropriate, or to verify the
accuracy of the information that was
provided by a third party to an IDI or
submitted to the FDIC. In addition, in
certain circumstances, such as if an
entity previously approved for a
primary purpose exception has
undergone material changes to its
business, the FDIC would be able to
require that the applicant reapply for
approval, impose additional conditions
on the approval, or withdraw a
previously granted approval, if
warranted and with sufficient notice.

C. Brokered Deposits and Assessments

Under the proposal, some deposits
that are currently considered brokered
will no longer be considered brokered.
In a future rulemaking, the FDIC plans
to consider modifications to the
assessment regulations in light of any
changes made to the brokered deposits
regulation.

D. Reporting of Certain Deposits on Call
Reports

Also, after a final rule is adopted, the
FDIC will consider requiring reporting
of deposits that are excluded from being

reported as brokered deposits because of
the application of the primary purpose
exception. The FDIC will monitor this
information to assess the risk factors
associated with the deposits and
determine assessment implications, if
any. Any changes to reporting
requirements applicable to the
Consolidated Reports of Condition and
Income (“‘Call Reports™), and its
instructions, would be effectuated in
coordination with the Federal Financial
Institutions Examination Council in a
separate Paperwork Reduction Act
notice.

E. Treatment of Non-Maturity Deposits
for Purposes of the Brokered Deposits
Restrictions

As discussed in the FDIC’s notice of
proposed rulemaking for interest rate
restrictions, the FDIC is looking at the
question of when non-maturity deposits
in an existing account are considered
“accepted.” The FDIC is in the process
of considering comments received in
response to that notice of proposed
rulemaking.

The FDIC is considering a similar
approach for brokered deposits as it did
for interest rate restrictions. For
brokered nonmaturity deposits, through
this proposal, the FDIC is considering
an interpretation under which non-
maturity brokered deposits are viewed
as “‘accepted” for the brokered deposits
restrictions at the time any new non-
maturity deposits are placed at an
institution by or through a deposit
broker.

Under this proposed interpretation,
brokered balances in a money market
demand account or other savings
account, as well as transaction accounts,
at the time an institution falls below
well capitalized, would not be subject to
the brokered deposits restrictions.
However, if brokered funds were
deposited into such an account after the
institution became less than well
capitalized, the entire balance of the
account would be subject to the
brokered deposits restrictions. If,
however, the same customer deposited
brokered funds into a new account and
the balance in that account was subject
to the brokered deposits restrictions, the
balance in the initial account would
continue to not be subject to the
brokered deposits restrictions so long as
no additional funds were accepted.
Brokered deposits restrictions also
generally apply to any new non-
maturity brokered deposit accounts
opened after the institution falls to
below well capitalized.

The term “accept” is also used in
PCA-triggered restrictions related to

employee benefit plan deposits.19 The
FDIC plans to address in a future
rulemaking when deposits are
“accepted” for purposes of these PCA-
related restrictions, both for non-
maturity deposits, such as transaction
accounts and MMDAs, as well as for
certificates of deposits and other time
deposits.

Question 26: 1s the FDIC’s proposed
definition of “accept” appropriate?
Would there be substantial operational
difficulties for institutions to monitor
additions into these existing accounts?
Is there another interpretation that
would be more appropriate and
consistent with the statute?

F. Additional Supervisory Matters

The FDIC recognizes that, under this
proposal, numerous categories of
deposits that are currently considered
brokered would instead be nonbrokered.
The FDIC will continue to take such
supervisory efforts as may be necessary
to ensure that banks are operating in a
safe and sound manner. Nothing in this
proposal is intended to limit the FDIC’s
ability to review or take supervisory
action with respect to funding-related
matters, including funding
concentrations, that may affect the
safety and soundness of individual
banks or the industry generally.

IV. Alternatives

The FDIC is proposing these
comprehensive changes to the brokered
deposit regulations after considering
comments received pursuant to the
ANPR and evaluating alternative
options for modernizing the regulations.
The FDIC considered a number of
alternative approaches, including taking
more incremental approaches through
which more limited changes would be
made. Additionally, the FDIC
considered more narrowly revisiting
certain existing staff interpretations to
identify those that should be updated.
However, the FDIC ultimately
determined that the best course of
action was to take a fresh, holistic look
at the regulations and interpretations,
and propose a new framework that
reflects technological and other changes
in the banking industry over the past
three decades and is consistent with the
FDI Act.

V. Expected Effects

As described previously, the proposed
rule would amend the FDIC’s
regulations that implement provisions
of the Federal Deposit Insurance Act
regarding brokered deposits. The
proposed rule creates a new framework

19 See 12 U.S.C. 1821(a)(1)(D).
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for analyzing certain provisions of the
statutory definition of “deposit broker.”
Further, the proposed rule amends two
of the ten current regulatory exceptions
to the definition of “deposit broker.”
The aggregate effect likely would be
some amount of deposits currently
designated as brokered deposits to no
longer be so designated.

As of June 30th, 2019, there were
5,303 insured depository institutions
holding approximately $18 trillion in
assets and $13 trillion in domestic
deposits. Of those domestic deposits,
$1.1 trillion (8.5 percent) are currently
classified as brokered deposits.
Approximately 41 percent (2,154) of
FDIC-insured institutions reported some
positive amount of brokered deposits.
These insured institutions accounted for
the vast majority of banking industry
holdings—almost $17 trillion (92
percent) of assets and almost $12 trillion
(91 percent) of domestic deposits.

Traditional brokered CDs would still
be defined by the rule as brokered and
subject to the associated statutory and
regulatory restrictions. Certain types of
deposits, notably deposits placed by
agents or nominees that satisfy criteria
set forth in the proposed revisions to the
primary purpose exception, would not
be considered brokered deposits subject
to an application process. The amount
of deposits currently reported as
brokered that may be re-designated as
non-brokered as a result of the rule may
be material. However, a reliable estimate
of this change in designation is not
possible with the information currently
available to the FDIC.

There are potentially four broad
categories of effects of the proposed
rule: effects on consumers and
economic activity; effects applicable to
potentially any insured institution;
effects applicable to less than well-
capitalized institutions; and effects
applicable to nonbank entities that may
or may not be deemed deposit brokers.

A. Consumers and the Economy

The proposed rule would amend the
FDIC’s brokered deposit regulations to
better reflect recent technological
changes and innovations. There are
benefits to banks and consumers if
innovative deposit placement
arrangements that do not present undue
funding risk are not classified as
brokered deposits. Changes and
innovations in deposit placement
activity are likely to continue,
suggesting that demand for, and
utilization of, certain types of deposit
accounts currently classified as
brokered are likely to grow in the years
to come. These could include the use of
technology services that help enable

payments and online marketing
channels that refer customers to certain
banks. To the extent that the proposed
rule would treat such deposits as
nonbrokered, it could support ease of
access to deposit placement services for
U.S. consumers. Unbanked or
underbanked customers, for example,
may benefit from increased ease of
access to deposit placement services
because banks would be more willing to
accept deposits that would be no longer
considered brokered under the proposal.
Additionally, to the extent that the
proposed rule supports greater
utilization of deposits currently
classified as brokered deposits, but
classified as non-brokered under the
proposed rule, it could increase the
funds available to insured depository
institutions for lending to U.S.
consumers. If the proposed rule does
result in an increase in bank lending,
some associated increase in measured
U.S. economic output would be
expected, in part because the imputed
value of the credit services banks
provide is a component of measured
GDP.

B. All Insured Institutions

The proposed rule could immediately
affect the 2,154 FDIC-insured
institutions currently reporting brokered
deposits. Going forward, the rule could
affect all 5,303 FDIC-insured
institutions whose decisions regarding
the types of deposits to accept could be
affected.

The proposed rule would benefit
insured institutions and other interested
parties by providing greater legal clarity
regarding the treatment of brokered
deposits. As result of this increased
clarity, the proposed rule would reduce
the extent of reliance by banks and third
parties on FDIC Staff Advisory opinions
and informal written and telephonic
inquiries with FDIC staff. This would
have two important benefits. First, the
likelihood of inconsistent outcomes,
where some institutions may report
certain types of deposits as brokered
and others do not, would be reduced.
Second, to the extent the classification
of deposits as brokered or non-brokered
can be clearly addressed in regulation,
the need for potentially time-consuming
staff analyses can be minimized.

The FDIC has heard from a number of
insured institutions that they perceive a
stigma associated with accepting
brokered deposits. Historical experience
has been that higher use of deposits
currently reported to the FDIC as
brokered has been associated with
higher probability of bank failure and
higher deposit insurance fund loss

rates.20 The funding characteristics of
brokered deposits, however, are non-
uniform. For example, brokered CDs are
often used by bank customers searching
for relatively high yields on their
insured deposits, and as such these
deposits may be less stable and more
subject to deposit interest rate
competition. The behavior of other
types of deposit placement
arrangements, such as deposits placed
through sweeps or that underlie prepaid
card programs, may be more based on a
business relationship than on interest
rate competition. Given limitations on
available data, however, historical
studies have not been able to
differentiate the experience of banks
based on the different types of deposits
accepted. To the extent the proposed
rule reduces bankers’ perception of a
stigma associated with certain types of
deposits, more institutions may be
incentivized to accept such deposits.

The proposed rule could incentivize
the development of banking
relationships between banks and other
firms. The new opportunities could spur
growth in the third party deposit
placement industry, particularly for
third parties that receive the primary
purpose exception, potentially resulting
in greater access to, or use of, bank
deposits by a greater variety of
customers. It is difficult to accurately
estimate such potential effects with the
information currently available to the
FDIC, because such effects depend, in
part, on the future commercial
development of such activities.

FDIC deposit insurance assessments
would be affected by the proposed
changes, potentially affecting any
insured institution that currently
accepts brokered deposits or might do
so in the future. Since 2009, insured
institutions with a significant
concentration of brokered deposits may
pay higher quarterly assessments,
depending on other factors. To the
extent that deposits currently defined as
brokered would no longer be considered
brokered deposits under this NPR, a
bank’s assessment may decrease, all else
equal. However, as noted above, in a
future rulemaking the FDIC plans to
consider modifications to its assessment
regulations in light of the proposed rule.
Certain calculations required under the
Liquidity Coverage Ratio rule applicable
to some large banks could also be
affected by the proposed rule. Available
data do not allow for a reliable estimate
of the amount of deposits currently
designated as brokered that would no
longer be designated as such under the

20 See FDIC’s 2011 Study on Core and Brokered
Deposits, July 8, 2011.
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proposed rule, and consequently do not
allow for an estimate of effects on
assessments or the reported Liquidity
Coverage Ratio.

Insured institutions could benefit
from the rule by having greater certainty
and greater access to funding sources
that would no longer be designated as
brokered deposits, thereby easing their
liquidity planning and reducing the
likelihood that a liquidity failure of an
otherwise viable institution might be
precipitated by the brokered deposit
regulations. Another benefit of the rule
could result if greater access to funding
sources supported insured institutions’
ability to provide credit. However, these
effects are difficult to estimate because
the decision to receive third party
deposits depends on the specific
financial conditions of each bank,
fluctuating market conditions for third
party deposits, and future management
decisions.

C. Less Than Well-Capitalized
Institutions

As discussed previously, the
acceptance of brokered deposits is
subject to statutory and regulatory
restrictions for banks that are not well
capitalized. Adequately capitalized
banks may not accept brokered deposits
without a waiver from the FDIC, and
banks that are less than adequately
capitalized may not accept them at all.
As a result, adequately capitalized and
undercapitalized banks generally hold
less brokered deposits—as of June 30,
2019, brokered deposits make up
approximately 3 percent of domestic
deposits held by not well capitalized
banks, well below the 9 percent held by
all IDIs. By generally reducing the scope
of deposits that are considered brokered,
the proposed rule would allow not well
capitalized banks to increase their
holdings of deposits that are currently
reported as brokered but would not be
reported as brokered under the
proposal. As of June 30, 2019, there are
only 16 adequately capitalized and
undercapitalized banks.2? These banks
hold approximately $2.2 billion in
assets, $2.0 billion in domestic deposits,
and $61 million in brokered deposits.
These banks could be directly affected
by the proposed rule in that they could
potentially accept more or different

21 Information based on June 30, 2019
Consolidated Reports of Condition and Income. The
16 institutions do not include any quantitatively
well capitalized institutions that may have been
administratively classified as less than well
capitalized. See generally, FDIC—12 CFR
324.403(b)(1)(v); Board of Governors of the Federal
Reserve System—12 CFR 208.43(b)(1)(v); Office of
the Comptroller of the Currency—12 CFR
6.4(c)(1)(v).

types of deposits currently designated as
brokered.

More broadly speaking with respect to
future developments, another aspect of
brokered deposit restrictions is that,
consistent with their statutory purpose,
they act as a constraint on growth and
risk-taking by troubled institutions.
Conversely, as noted previously, access
to funding can prevent needless
liquidity failures of viable institutions.

D. Entities That May or May Not Be
Deposit Brokers

The proposed revisions to the
brokered deposit regulations would
likely give rise to some activity by non-
bank third parties seeking to determine
whether they are, or are not, deposit
brokers under the rule. This may
include the filing of applications by
some parties that seek to avail
themselves of the primary purpose
exception. Ongoing activity by these
entities to ensure compliance with the
revised rule would also be expected.

The FDIC is interested in commenters’
views on the effects, costs, and benefits
of the proposed rule.

VI. Administrative Law Matters

A. Paperwork Reduction Act

Certain provisions of the proposed
rule contain “collection of information”
requirements within the meaning of the
Paperwork Reduction Act (PRA) of 1995
(44 U.S.C. 3501-3521). In accordance
with the requirements of the PRA, the
FDIC may not conduct or sponsor, and
a respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The information collection
requirements contained in this proposed
rule are being submitted to the Office of
Management and Budget (OMB) for
review and approval under section
3507(d) of the PRA (44 U.S.C. 3507(d))
and section 1320.11 of the OMB’s
implementing regulations (5 CFR 1320).
FDIC is revising its existing information
collection entitled “Application for
Waiver of Prohibition on Acceptance of
Brokered Deposits” (OMB Control
Number 3064-0099) and will rename
the information collection “‘Reporting
and Recordkeeping Requirements for
Brokered Deposits.”

Current Actions

Under the proposed rulemaking:

O Respondents may file an
application with the FDIC for a
“Primary Purpose Exception” based on
the placement of less than 25% of
customer assets under management
(reporting requirement to obtain or
retain a benefit);

O Respondents may file an
application with the FDIC for a
“Primary Purpose Exception” based on
“Enabling Transactions” (reporting
requirement to obtain or retain a
benefit); and

O Respondents may file an
application with the FDIC for a
“Primary Purpose Exception” based on
factors other than “Enabling
Transactions” or the placement of less
than 25% of customer assets under
management (reporting requirement to
obtain or retain a benefit).

The proposed rule would establish
recordkeeping and reporting
requirements for third parties that apply
for and maintain a primary purpose
exception under § 303.243.22 The FDIC
estimated the annual burden associated
with the proposal based on the
following assumptions and according to
the methodology described below:

O First, the FDIC lacks the data
necessary to determine the number of
third parties which will take advantage
of the applications relating to
exceptions from the definition of
“deposit broker,” and invites comments
on how its estimates could be improved.
The first type of exception, that based
on placing less than 25 percent of
customer assets under management, is
expected to be sought largely by broker-
dealers. With few exceptions, broker-
dealers must register with the Securities
and Exchange Commission and be
members of FINRA.23 There were 3,607
FINRA registered broker-dealer firms in
2018.24 Some of the 3,607 broker-
dealers may not engage in activity
which meets the definition of “deposit
broker,” while some firms which do
engage in such activity may not be
among the 3,607 FINRA registered
broker-dealers. However, in the absence
of a more refined figure, the FDIC
estimated that 1,203 firms will apply for
an exception based on placing less than
25 percent of customer assets under
management on average each year over
three years.

© Second, the FDIC expects that the
exceptions based on enabling
transactions and on other business
arrangements will be sought by firms
engaged in deposit brokering. However,
the FDIC is unable to determine the
number of firms which engage in
deposit brokering. According to Census
data, there are 1,105 establishments

22]DIs can apply for an exception on behalf of a
third party, and third parties can apply directly for
an exception. See §303.243(b)(3)(i) and (ii).

23 FINRA, https://www.finra.org/investors/learn-
to-invest/choosing-investment-professional/brokers.

242019 FINRA Industry Snapshot, pg. 13, https://
www.finra.org/sites/default/files/2019% 20Industry
%20Snapshot.pdf.


https://www.finra.org/investors/learn-to-invest/choosing-investment-professional/brokers
https://www.finra.org/investors/learn-to-invest/choosing-investment-professional/brokers
https://www.finra.org/sites/default/files/2019%20Industry%20Snapshot.pdf
https://www.finra.org/sites/default/files/2019%20Industry%20Snapshot.pdf
https://www.finra.org/sites/default/files/2019%20Industry%20Snapshot.pdf
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within the industry in which deposit
brokers are classified.25 Not all 1,105
establishments engage in deposit
brokering, and some firms which engage
in deposit brokering may be classified in
another industry. In the absence of
better data, the FDIC estimated that,
over the three-year period covered by
this information collection request, an
average of 369 firms will apply for an
exception based on enabling
transactions and other business
arrangements.

O Third, the FDIC lacks the data
necessary to determine the number of
business lines for which firms may
submit applications, and in the absence
of a more refined estimate, assumed that
all respondents submit one application.

O Fourth, the FDIC estimated the
amount of time required to complete
each application type. The most
straightforward application type is that
for which a primary purpose exception
to the definition of deposit broker is
sought based on placing less than 25
percent of customer assets under
management, by business line, with
IDIs. For this type of application, three
items are required: (1) A description of
the business line for which the
applicant is filing an application, (2) the
total amount of customer assets under
control by the third party for that
particular business line, and (3) the total
amount of deposits placed by the third
party on behalf of its customers, for that
particular business line, at all IDIs,
exclusive of the amount of brokered CDs
being placed by that third party. Given
the “bright line” nature of this
application type, and the limited
number of line items required, the FDIC
estimated it would take each respondent
three hours on average to gather the
material and submit the request
required for this application type.

The second application type is that
for which a primary purpose exception
to the definition of deposit broker is
sought based on placing funds to enable
transactions. Under this application
type, the applicant would need to
submit information, including a copy of
the form of contracts used with
customers and with the IDIs in which
the third party is placing deposits,
showing that all of its customer deposits
are in transaction accounts, and that no
interest, fees, or other remuneration is
being provided to or paid for the

25Deposit brokers are classified according to the
2017 North American Industry Classification
System as belonging to the “Miscellaneous
Financial Investment Activities” industry (NAICS
code 523999). See U.S. Census Bureau, 2017 County
Business Patterns Data, available at https://
www.census.gov/data/datasets/2017/econ/cbp/
2017-cbp.html.

transaction accounts. In addition,
applicants would need to submit a
description of the deposit placement
arrangement between the entities
involved. For third parties that pay
interest, fees, or provide other
remuneration, the applicant would need
to provide information regarding the
volume of transactions in customer
accounts. In addition, for applications
where the third party pays interest, fees,
or provides other remuneration,
applicants would also need to provide
an explanation of how its customers
utilize its services for the purpose of
making payments and not for the receipt
of a deposit placement service or
deposit insurance. Because the second
application type should require more
time to prepare than the first, the FDIC
estimated it would take each respondent
five hours on average the gather the
required material and submit the
application.

The third application type is for a
primary purpose exception where the
business arrangement is not covered by
the other two types described above.
This third type requires the items
enumerated in this proposal, and due to
the number of items requested, the FDIC
estimates it would take each respondent
10 hours on average to gather the
material required for this application
type and submit the application.

O Fifth, each application type would
have associated quarterly (ongoing)
reporting requirements, which are to be
spelled out by the FDIC in its written
approval of the application. For the first
two application types, the FDIC
estimates it would take each respondent
an average of 30 minutes per quarter to
gather the information and submit the
report for an annual average of 2 burden
hours. In FDIC assumes that initial
quarterly report may take longer to
prepare, but once reporting and
recordkeeping systems are in place, the
FDIC believes an average of 30 minutes
per quarter is a reasonable estimate for
this. The third application type, due to
its greater number of required items, is
estimated to take each respondent an
average of one hour per quarter to gather
the information and submit the report
for an annual average of 4 burden hours.

O In addition, the FDIC revised its
estimates for the information collection
‘“Application for Waiver of Prohibition
on Acceptance of Brokered Deposits.”
Based on consultations with subject
matter experts, the FDIC estimates nine
IDIs will file this application each year,
on average. Each IDI applicant will
spend six hours, on average, to file.
Thus, the FDIC estimates the average
annual burden at 54 hours.

O Based on the above assumptions
and methodology, the FDIC estimates
the proposed rule imposes new annual
reporting burden of 22,988 hours, or
approximately 15 hours per deposit
broker and broker-dealer.

© Finally, to estimate the annual
dollar cost of the total estimated annual
hourly burdens, the FDIC used the
occupational breakdown associated
with the Application for Waiver of
Prohibition on Acceptance of Brokered
Deposits for the new information
collection requirements contained in the
proposed rule. FDIC assumes that all of
the 23,042 estimated burden hours are
broken down into hours worked by
managers and executives (5 percent),
lawyers (5 percent), compliance officers
(10 percent), IT specialists (30 percent),
financial analysts (40 percent), and
clerical staff (10 percent), so that 100
percent of the hours are allocated to an
occupation.

The FDIC then used the 75th
percentile wage estimates for each
occupation, based on the industry of the
expected applicant, from the Bureau of
Labor Statistics, and adjusted them for
inflation and to account for the value of
non-wage benefits, to produce an annual
labor cost associated with the hours
estimated above.26 This resulted in an
estimated weighted average hourly wage
of $106.11 for applications relating to
exceptions from the definition of
“deposit broker,” and $83.88 for the
Application for Waiver of Prohibition
on Acceptance of Brokered Deposits.
Based on the inflation adjusted wages,
and accounting for non-wage benefits,

26 Specifically, for the applications relating to
exceptions from the definition of “deposit broker,”
the FDIC used the wage estimates from the Bureau
of Labor Statistics (BLS) “National Industry-
Specific Occupational Employment and Wage
Estimates: Securities, Commodity Contracts, and
Other Financial Investments and Related Activities
Sector” (May 2018), while for the Application for
Waiver of Prohibition on Acceptance of Brokered
Deposits, the FDIC used the wage estimates from
the BLS “National Industry-Specific Occupational
Employment and Wage Estimates: Depository Credit
Intermediation Sector” (May 2018). Other BLS data
used were the Employer Cost of Employee
Compensation data (June 2019), and the Consumer
Price Index (June 2019). Hourly wage estimates at
the 75th percentile wage were used, except when
the estimate was greater than $100, in which case
$100 per hour was used, as the BLS does not report
hourly wages in excess of $100. The 75th percentile
wage information reported by the BLS in the
Specific Occupational Employment and Wage
Estimates does not include health benefits and
other non-monetary benefits. According to the June
2019 Employer Cost of Employee Compensation
data, compensation rates for health and other
benefits are 33.8 percent of total compensation.
Additionally, the wage has been adjusted for
inflation according to BLS data on the Consumer
Price Index for Urban Consumers (CPI-U), so that
it is contemporaneous with the non-wage
compensation statistic. The inflation rate was 1.86
percent between May 2018 and June 2019.
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the FDIC estimates that the average million, or approximately $1,545.70 per
annual average reporting cost associated respondent.
with the proposal is approximately $2.4 Burden Estimate:
SUMMARY OF ANNUAL BURDEN
; ; Estimated Total
- Estimated Estimated : J
; : - Type of Obligation time per Frequenc estimated
Information collection (IC) description bxtljeden to re%pond rg:&':g;g{s p;snggﬁ;g; r?spo‘r)\s)e of re?sponsye anntjal bu;den
hours’ hours|
Initial Implementation:
Application for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 1,203 1 3 | On Occasion 3,609
ception Based on the Placement Benefit.
of Less Than 25 Percent of Cus-
tomer Assets Under Management.
Application for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 369 1 5 | On Occasion 1,845
ception Based on Enabling Trans- Benefit.
actions.
Application for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 369 1 10 | On Occasion 3,690
ception Not Based on Enabling Benefit.
Transactions or Placement of
Less Than 25 Percent of Cus-
tomer Assets Under Management.
Ongoing:
Reporting for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 3,607 4 0.5 | Quarterly ..... 7,214
ception Based on the Placement Benefit.
of Less Than 25 Percent of Cus-
tomer Assets Under Management.
Reporting for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 1,105 4 0.5 | Quarterly ..... 2,210
ception Based on Enabling Trans- Benefit.
actions.
Reporting for Primary Purpose Ex- | Reporting ........ Obtain or Retain a 1,105 4 1| Quarterly ..... 4,420
ception Not Based on Enabling Benefit.
Transactions or Placement of
Less Than 25 Percent of Cus-
tomer Assets Under Management.
Application for Waiver of Prohibition | Reporting ........ Obtain or Retain a 9 1 6 | On Occasion 54
on Acceptance of Brokered De- Benefit.
posits.
Total Estimated Annual BUIdEN | .....ccceviiiiieeiiiis | cveieevcieieeesiieeesiieeeees | cevveeessieeessieeeess | eevvveeessssseesssssnees | sessseeessssseesssssnes | seeesssssesssseeeens 23,042
Hours.

Note: The estimated number of respondents in the Initial Implementation section is an annual average calculated over three years.

Comments are invited on:

a. Whether the collections of
information are necessary for the proper
performance of the agencies’ functions,
including whether the information has
practical utility;

b. The accuracy or the estimate of the
burden of the information collections,
including the validity of the
methodology and assumptions used;

c. Ways to enhance the quality,
utility, and clarity of the information to
be collected;

d. Ways to minimize the burden of the
information collections on respondents,
including through the use of automated
collection techniques or other forms of
information technology; and

e. Estimates of capital or startup costs
and costs of operation, maintenance,
and purchase of services to provide
information.

All comments will become a matter of
public record. Comments on aspects of
this notice that may affect reporting,
recordkeeping, or disclosure
requirements and burden estimates
should be sent to the addresses listed in
the ADDRESSES section of this document.
A copy of the comments may also be
submitted to the OMB desk officer by

mail to U.S. Office of Management and
Budget, 725 17th Street NW, #10235,
Washington, DC 20503; facsimile to
(202) 395-6974; or email to oira_
submission@omb.eop.gov, Attention,
Federal Banking Agency Desk Officer.

B. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach
Bliley Act,2” requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC invites your comments on how to
make this revised proposal easier to
understand. For example:

O Has the FDIC organized the
material to suit your needs? If not, how
could the material be better organized?

O Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be stated
more clearly?

O Does the proposed regulation
contain language or jargon that is
unclear? If so, which language requires
clarification?

27 Public Law 106-102, 113 Stat. 1338, 1471 (Nov.

12, 1999).

© Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand?

C. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires that, in connection
with a proposed rule, an agency prepare
and make available for public comment
an initial regulatory flexibility analysis
describing the impact of the proposal on
small entities.28 A regulatory flexibility
analysis is not required, however, if the
agency certifies that the rule will not
have a significant economic impact on
a substantial number of small entities.
The Small Business Administration
(SBA) has defined ‘“‘small entities” to
include banking organizations with total
assets less than or equal to $600
million.29 Generally, the FDIC considers

285 U.S.C. 601 et seq.

29 The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 84 FR 34261, effective
August 19, 2019). In its determination, the “SBA

Continued
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a significant effect to be a quantified
effect in excess of 5 percent of total
annual salaries and benefits per
institution, or 2.5 percent of total non-
interest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-insured institutions. The FDIC
does not believe that the proposed rule,
if adopted, will have a significant
economic effect on a substantial number
of small entities. However, some
expected effects of the proposed rule are
difficult to assess or accurately quantify
given current information, therefore the
FDIC has included an Initial Regulatory
Flexibility Act Analysis in this section.

Reasons Why This Action Is Being
Considered

As previously discussed in Section II
Background, the agencies issued an
ANPR in 2018 to obtain input from the
public on its brokered deposit and
interest rate regulations in light of
significant changes in technology,
business models, the economic
environment, and products since the
agency’s regulations relating to brokered
deposits were adopted. Generally
speaking, commenters offered
information and expressed options that
suggested the FDIC needed to clarify
and update its historical interpretation
of the “deposit broker” definition to
better align with current market
practices and risks associated with
brokered deposits.

Policy Objectives

As previously discussed in Section I.
Policy Objectives, the FDIC is proposing
amendments to its regulations relating
to brokered deposits in order to
modernize those regulations to reflect
recent technological changes and
innovations that have occurred.
Additionally, the FDIC seeks to
continue to promote safe and sound
practices by FDIC-insured depository
institutions.

Legal Basis

The FDIC is proposing this rule under
authorities granted by Section 29 of the
Federal Deposit Insurance Act (FDI Act).
The law restricts troubled institutions
(i.e. those that are not well capitalized)
from (1) accepting deposits by or
through a deposit broker without a
waiver and (2) soliciting deposits by

counts the receipts, employees, or other measure of
size of the concern whose size is at issue and all

of its domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of RFA.

offering rates of interest on deposits that
were significantly higher than the
prevailing rates of interest on deposits
offered by other insured depository
institutions in such depository
institution’s normal market area. For a
more detailed discussion of the
proposed rule’s legal basis please refer
to Section A. Current Law and
Regulation, within Section IL
Background.

Description of the Rule

A person meets the “deposit broker”
definition under Section 29 of the FDI
Act if it is engaged in the business of
placing deposits, or facilitating the
placement of deposits, of third parties
with insured depository institutions or
the business of placing deposits with
insured depository institutions for the
purpose of selling interests in those
deposits to third parties. An agent or
trustee meets the “deposit broker”
definition when establishing a deposit
account to facilitate a business
arrangement with an insured depository
institution to use the proceeds of the
account to fund a prearranged loan.
Additionally, Section 29 provides nine
statutory exceptions to the definition of
deposit broker and, as noted earlier, the
FDIC added one regulatory exception to
the definition. The FDIC is proposing a
new framework for analyzing certain
provisions of the statutory definition.
Among other things, through this
rulemaking, the FDIC proposes
amending the IDI exception and the
primary purpose exception. For a more
detailed description of the proposed
rule please refer to Section III.
Discussion of the Proposed Rule.

Small Entities Affected

The FDIC insures 5,303 depository
institutions, of which 3,947 are defined
as small institutions by the terms of the
RFA.30 Additionally, of those 3,947
small, FDIC-insured institutions, 1,297
currently report holding some volume of
brokered deposits. Further, of those
3,947 small, FDIC-insured institutions,
3,931 are currently classified as well
capitalized, while 16 are less than well
capitalized based on capital ratios
reported in their Call Reports.31

30 Call Report, June 30, 2019. Nine insured
domestic branches of foreign banks are excluded
from the count of FDIC-insured depository
institutions. These branches of foreign banks are not
“small entities” for purposes of the RFA.

31 Information based on June 30, 2019
Consolidated Reports of Condition and Income. The
16 institutions do not include any quantitatively
well capitalized institutions that may have been
administratively classified as less than well
capitalized. See generally, FDIC—12 CFR
324.403(b)(1)(v); Board of Governors of the Federal
Reserve System—12 CFR 208.43(b)(1)(v); Office of

Expected Effects

There are potentially three broad
categories of effects of the proposed rule
on small, FDIC-insured institutions:
Effects applicable to potentially any
small, insured institution; effects
applicable to small, less than well-
capitalized institutions; and effects
applicable to nonbank subsidiaries of
small, FDIC-insured institutions that
may or may not be deemed deposit
brokers.

All Small, FDIC-Insured Institutions

The proposed rule could immediately
affect the 1,297 small, FDIC-insured
institutions currently reporting brokered
deposits. Going forward, the rule could
affect all 3,947 small, FDIC-insured
institutions whose decisions regarding
the types of deposits to accept could be
affected.

The proposed rule would benefit
insured institutions and other interested
parties by providing greater legal clarity
regarding the treatment of brokered
deposits. The FDIC believes that as
result of this increased clarity, the
proposed rule would reduce the extent
of reliance by banks and third parties on
FDIC Staff Advisory Opinions and
informal written and telephonic
inquiries with FDIC staff. This would
have two important benefits. First, the
likelihood of inconsistent outcomes,
where some institutions may report
certain types of deposits as brokered
and others do not, would be reduced.
Second, to the extent the classification
of deposits as brokered or non-brokered
can be clearly addressed in regulation,
the need for potentially time-consuming
analyses can be minimized.

The FDIC has heard from a number of
insured institutions that they perceive a
stigma associated with accepting
brokered deposits. Historical experience
has been that higher use of deposits
currently reported to the FDIC as
brokered has been associated with
higher probability of bank failure and
higher deposit insurance fund loss
rates.32 The funding characteristics of
brokered deposits, however, are non-
uniform. For example, brokered CDs are
often used by bank customers searching
for relatively high yields on their
insured deposits, and as such these
deposits may be less stable and more
subject to deposit interest rate
competition. The behavior of deposits
placed through sweeps or that underlie
prepaid card programs may be more
based on a business relationship than on

the Comptroller of the Currency—12 CFR
6.4(c)(1)(v).

32 See FDIC’s 2011 Study on Core and Brokered
Deposits, July 8, 2011.
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interest rate competition. Given
limitations on available data, however,
historical studies have not been able to
differentiate the experience of banks
based on the different types of deposits
accepted. To the extent the proposed
rule reduces bankers’ perception of a
stigma associated with certain types of
deposits, more institutions may be
incentivized to accept such deposits.

The proposed rule could incentivize
the development of banking
relationships between small, FDIC-
insured institutions and other firms.
The new opportunities could spur
growth in the third party deposit
placement industry, potentially
resulting in greater access to, or use of,
bank deposits by a greater variety of
customers. Further, such growth could
be of benefit to small, FDIC-insured
institutions allowing them to compete
against large financial institutions that
are utilizing internet based deposit
gathering methods across the country. It
is difficult to accurately estimate such
potential effects with the information
currently available to the FDIC, because
such effects depend, in part, on the
future commercial development of such
activities.

FDIC deposit insurance assessments
would be affected by the proposed
changes to the definition of deposit
broker, potentially affecting any insured
institution that currently accepts
brokered deposits or might do so in the
future. Since 2009, significant
concentrations of brokered deposits can
increase an institution’s quarterly
assessments, depending on other
factors. To the extent that certain
deposits would no longer be considered
brokered deposits under this NPR, a
bank’s assessment may decrease, all else
equal. However, as noted above, in a
future rulemaking the FDIC plans to
consider modifications to its assessment
regulations in light of this rule.

Small, FDIC-insured institutions
could benefit from the rule by having
greater certainty and greater access to
funding sources that would no longer be
designated as brokered deposits, thereby
easing their liquidity planning and
reducing the likelihood that a liquidity
failure of an otherwise viable institution
might be precipitated by the brokered
deposit regulations. Another benefit of
the rule could result if greater access to
funding sources supported small FDIC-
insured institutions’ ability to provide
credit. However, these effects are
difficult to estimate because the
decision to receive third party deposits
depends on the specific financial
conditions of each bank, fluctuating
market conditions for third party

deposits, and future management
decisions.

The proposed rule would establish
recordkeeping and reporting
requirements for IDIs and other nonbank
third parties that apply for and maintain
a primary purpose exception under
§303.243.33 As noted previously,
however, the FDIC anticipates that
nonbank third parties are likely to apply
on their own behalf, given that the
information required to complete an
application will be in possession of the
nonbank third party (rather than the
bank). The FDIC views the potential
burden on small FDIC-insured
institutions under the proposed rule as
minimal.

Less Than Well-Capitalized Institutions

As discussed previously, the
acceptance of brokered deposits is
subject to statutory and regulatory
restrictions for those banks that are less
than well capitalized. Adequately
capitalized banks may not accept
brokered deposits without a waiver from
the FDIC, and banks that are less than
adequately capitalized may not accept
them at all. As a result, adequately
capitalized and undercapitalized banks
generally hold less brokered deposits—
as of June 30, 2019, brokered deposits
make up approximately 3 percent of
domestic deposits held by less than well
capitalized banks, well below the 9
percent held by all IDIs. By generally
reducing the scope of deposits that are
considered brokered, the proposed rule
would allow less than well capitalized
banks to increase their holdings of
deposits that are currently reported as
brokered but would not be reported as
brokered under the proposal. As of June
30, 2019, there are only 16 less than
well capitalized small, FDIC-insured
institutions based on Call report
information. These banks hold
approximately $2.2 billion in assets,
$2.0 billion in domestic deposits, and
$61 million in brokered deposits. These
banks could be directly affected by the
proposed rule in that they could
potentially accept more or different
types of deposits currently designated as
brokered.

More broadly speaking with respect to
future developments, another aspect of
brokered deposit restrictions is that,
consistent with their statutory purpose,
they act as a constraint on growth and
risk-taking by troubled institutions.
Conversely, as noted previously, access
to funding can prevent needless
liquidity failures of viable institutions.

331DIs can apply for an exception on behalf of a
third party, and third parties can apply directly for
an exception. See § 303.243(b)(3)(i) and (ii).

Nonbank Subsidiaries of Small, FDIC-
insured Institutions That May or May
Not Be Deposit Brokers

The proposed revisions to the
brokered deposit regulations could have
effects on some nonbank subsidiaries of
small, FDIC-insured institutions. For
example, wholly owned subsidiaries of
small, FDIC-insured institutions that
may currently meet the deposit broker
definition would no longer be a deposit
broker under the proposed rule if they
meet the parameters of the rule.
Additionally, some nonbank
subsidiaries of small, FDIC-insured
institutions could seek to determine
whether they meet the primary purpose
exception, as defined under the IDI
exception (as proposed). This may
include the filing of applications by
some parties that seek to avail
themselves of the primary purpose
exception. Ongoing activity by these
entities to ensure that they continue to
meet the relevant exceptions would also
be expected.

Other Statutes and Federal Rules

The FDIC has not identified any likely
duplication, overlap, and/or potential
conflict between this proposed rule and
any other federal rule.

The FDIC invites comments on all
aspects of the supporting information
provided in this section, and in
particular, whether the proposed rule
would have any significant effects on
small entities that the FDIC has not
identified.

D. Riegle Community Development and
Regulatory Improvement Act

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act of 1994 (RCDRIA), 12
U.S.C. 4701, requires that each Federal
banking agency, in determining the
effective date and administrative
compliance requirements for new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations.34 In addition, new
regulations that impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions generally must take effect
on the first day of a calendar quarter
that begins on or after the date on which

3412 U.S.C. 4802.
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the regulations are published in final
form.

The FDIC invites comments that
further will inform the FDIC’s
consideration of RCDRIA.

VII. Request for Comments

The FDIC invites comment from all
members of the public regarding all
aspects of the proposal. This request for
comment is limited to this proposal.
The FDIC will carefully consider all
comments that relate to the proposal.

List of Subjects
12 CFR Part 303

Administrative practice and
procedure; Bank deposit insurance;
Banks, banking; Reporting and
recordkeeping requirements; Savings
associations.

12 CFR Part 337

Banks, banking; Reports and
recordkeeping requirements; Savings
associations; Securities.

Federal Deposit Insurance Corporation
12 CFR Chapter III
Authority and Issuance

For the reasons stated in the
preamble, the FDIC proposes to amend
parts 303 and 337 of chapter III of Title
12, Code of Federal Regulations as
follows:

PART 303—FILING PROCEDURES

m 1. The authority citation for part 303
continues to read as follows:

AuthOI‘ity: 12 U.S.C. 378, 1464, 1813, 1815,
1817, 1818, 1819(a) (Seventh and Tenth),
1820, 1823, 1828, 1831a, 1831e, 18310,
1831p-1, 1831w, 1835a, 1843(1), 3104, 3105,
3108, 3207, 5414, 5415 and 15 U.S.C. 1601—
1607.

m 2. Revise § 303.243 to read as follows:

§303.243 Brokered deposits.

(a) Brokered deposit waivers—(1)
Scope. Pursuant to section 29 of the FDI
Act (12 U.S.C. 1831f) and part 337 of
this chapter, an adequately capitalized
insured depository institution may not
accept, renew or roll over any brokered
deposits unless it has obtained a waiver
from the FDIC. A well-capitalized
insured depository institution may
accept brokered deposits without a
waiver, and an undercapitalized insured
depository institution may not accept,
renew or roll over any brokered deposits
under any circumstances. This section
contains the procedures to be followed
to file with the FDIC for a brokered
deposit waiver. The FDIC will provide
notice to the depository institution’s
appropriate federal banking agency and

any state regulatory agency, as
appropriate, that a request for a waiver
has been filed and will consult with
such agency or agencies, prior to taking
action on the institution’s request for a
waiver. Prior notice and/or consultation
shall not be required in any particular
case if the FDIC determines that the
circumstances require it to take action
without giving such notice and
opportunity for consultation.

(2) Where to file. Applicants shall
submit a letter application to the
appropriate FDIC office.

(3) Content of filing. The application
shall contain the following:

(i) The time period for which the
waiver is requested;

(ii) A statement of the policy
governing the use of brokered deposits
in the institution’s overall funding and
liquidity management program;

(ii1) The volume, rates and maturities
of the brokered deposits held currently
and anticipated during the waiver
period sought, including any internal
limits placed on the terms, solicitation
and use of brokered deposits;

(iv) How brokered deposits are costed
and compared to other funding
alternatives and how they are used in
the institution’s lending and investment
activities, including a detailed
discussion of asset growth plans;

(v) Procedures and practices used to
solicit brokered deposits, including an
identification of the principal sources of
such deposits;

(vi) Management systems overseeing
the solicitation, acceptance and use of
brokered deposits;

(vii) A recent consolidated financial
statement with balance sheet and
income statements; and

(viii) The reasons the institution
believes its acceptance, renewal or
rollover of brokered deposits would
pose no undue risk.

(4) Additional information. The FDIC
may request additional information at
any time during processing of the
application.

(5) Expedited processing for eligible
depository institutions. An application
filed under this section by an eligible
depository institution as defined in this
paragraph will be acknowledged in
writing by the FDIC and will receive
expedited processing, unless the
applicant is notified in writing to the
contrary and provided with the basis for
that decision. For the purpose of this
section, an applicant will be deemed an
eligible depository institution if it
satisfies all of the criteria contained in
§ 303.2(r) except that the applicant may
be adequately capitalized rather than
well-capitalized. The FDIC may remove
an application from expedited

processing for any of the reasons set
forth in § 303.11(c)(2). Absent such
removal, an application processed
under expedited procedures will be
deemed approved 21 days after the
FDIC’s receipt of a substantially
complete application.

(6) Standard processing. For those
filings which are not processed
pursuant to the expedited procedures,
the FDIC will provide the applicant
with written notification of the final
action as soon as the decision is
rendered.

(7) Conditions for approval. A waiver
issued pursuant to this section shall:

(i) Be for a fixed period, generally no
longer than two years, but may be
extended upon refiling; and

(ii) May be revoked by the FDIC at any
time by written notice to the institution.

(b) Application for primary purpose
exception—(1) Scope. Section 29 of the
FDI Act (12 U.S.C. 1831f) provides that
an agent or nominee is excluded from
the definition of deposit broker if its
primary purpose is not the placement of
funds with depository institutions. This
paragraph (b) sets forth the application
procedures for insured depository
institutions and agents or nominees that
seek the FDIC’s determination that it, or
a nonbank agent or nominee on whose
behalf an insured depository institution
is submitting an application, is
excluded from the definition of deposit
broker pursuant to the primary purpose
exception.

(2) Definitions. For purposes of this
paragraph (b):

(i) Third party means an agent or
nominee that is applying to be excluded
from the definition of deposit broker
pursuant to the primary purpose
exception.

(ii) Applicant means a third party as
defined in paragraph (b)(2)(i) of this
section, or an insured depository
institution that is applying on behalf of
a third party for that third party to be
excluded from the definition of deposit
broker pursuant to the primary purpose
exception.

(iii) Appropriate FDIC office means
the office designated by the appropriate
regional director or designee.

(iv) Appropriate Regional Director
means the Director of the FDIC Region
in which the applicant is located.

(v) Brokered CD means a deposit
placement arrangement in which
certificates of deposit are issued in
wholesale amounts by a depository
institution, subdivided by a non-bank
entity or a depository institution, and
then sold by a nonbank entity or
depository institution to investors, or a
similar deposit placement arrangement
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that the FDIC determines is arranged for
a similar purpose.

(3) Filing procedures. (i) A third party
may submit a written application to the
appropriate FDIC office seeking a
primary purpose exception.

(ii) An insured depository institution
may submit a written application, on
behalf of a nonbank third party, to the
appropriate FDIC office of the insured
depository institution, seeking a
determination that the primary purpose
exception applies to the nonbank third
party.

(4) Content for filing. (i) Applications
that seek the primary purpose exception
for third parties based on the placement
of less than 25 percent of the total
amount of customer assets under
management by the third party, for a
particular business line, at depository
institutions shall contain the following
information:

(A) A description of the particular
business line;

(B) Total amount of customer assets
under management by the third party
for that particular business line;

(C) Total amount of deposits placed
by the third party on behalf of its
customers, for that particular business
line, at all depository institutions, but
exclusive of the amount of brokered CDs
being placed by that third party;

(D) A description of the deposit
placement arrangements with all
entities involved;

(E) Any other information the
applicant deems relevant; and

(F) Any other information that the
FDIC requires to initiate its review and
render the application complete.

(ii) Applications that seek the primary
purpose exception for third parties
based on the placement of customer
funds, with respect to a particular
business line, at insured depository
institutions to enable its customers to
make transactions shall contain the
following information:

(A) Contracts with customers
evidencing the amount of interest, fees,
or other remuneration, accrued for all
customer accounts, and that all
customer deposits are in transaction
accounts;

(B) For third parties, or insured
depository institutions that pay interest,
fees, or provide other remuneration:

(1) The average volume of
transactions for all customer accounts;
and

(2) An explanation of how its
customers utilize its services for the
purpose of making payments and not for
the receipt of a deposit placement
service or deposit insurance;

(C) A description of the deposit
placement arrangements with all
entities involved;

(D) Any other information the
applicant deems relevant; and

(E) Any other information that the
FDIC requires to initiate its review and
render the application complete.

(iii) Applications that seek the
primary purpose exception for third
parties, other than applications under
paragraphs (b)(4)(i) and (ii) of this
section, with respect to a particular
business line, must include, to the
extent applicable:

(A) A description of the deposit
placement arrangements with all
entities involved;

(B) A description of the particular
business line;

(C) A description of the primary
purpose of the particular business line;

(D) The total amount of customer
assets under management by the third
party;

(E) The total amount of deposits
placed by the third party at all insured
depository institutions, including the
amounts placed with the applicant, if
the applicant is an insured depository
institution. This includes the total
amount of term deposits and
transactional deposits placed by the
third party, but should be exclusive of
the amount of brokered CDs being
placed by that third party;

(F) Revenue generated from the third
party’s activities related to the
placement, or facilitating the placement,
of deposits;

(G) Revenue generated from the third
party’s activities not related to the
placement, or facilitating the placement,
of deposits;

(H) A description of the marketing
activities provided by the third party;

(I) The reasons the third party meets
the primary purpose exception;

(J) Any other information the
applicant deems relevant; and

(K) Any other information that the
FDIC requires to initiate its review and
render the application complete.

(5) Brokered CD placements not
eligible for primary purpose exception.
An agent or nominees’ placement of
brokered certificates of deposit as
described in 12 U.S.C. 18311(g)(1)(A)
shall be considered a discrete and
independent business line from other
deposit placement businesses in which
the agent or nominee may be engaged.

(6) Additional information. The FDIC
may request additional information
from the applicant at any time during
processing of the application.

(7) Timing. (i) An applicant that
submits a complete application seeking
the primary purpose exception will

receive a written determination by the
FDIC within 120 days of receipt of a
complete application.

(ii) The FDIC may extend the 120-day
timeframe, if necessary, to complete its
review of a complete application, with
proper notice to the applicant.

(8) Approvals. The FDIC will approve
an application —

(i) Submitted under paragraph (b)(4)(i)
of this section, if the total amount of
customer funds placed at insured
depository institutions by the third
party is less than 25 percent of total
customer assets under management by
the third party, for purposes of a
particular business line.

(ii) Submitted under paragraph
(b)(4)(ii), if no interest, fees, or other
remuneration, is being provided or paid
on any customer accounts by the third
party.

(iii) Submitted under paragraph
(b)(4)(ii) in which interest, fees, or other
remuneration is being provided or paid
on any customer accounts by the third
party, if the applicant demonstrates that
the primary purpose of the particular
business line under which customer
accounts are offered is to enable its
customers to make transactions.

(iv) Submitted under paragraph
(b)(4)(iii), if the applicant demonstrates
that, with respect to the particular
business line under which the third
party places or facilitates the placement
of deposits, the primary purpose of the
third party, for the particular business
line, is a purpose other than the
placement or facilitation of placement of
deposits.

(9) Ongoing reporting—(i) General.
The FDIC will describe any reporting
requirements as part of its written
approval for a primary purpose
exception.

(ii) Reporting. Third parties, or
insured depository institutions that
apply on behalf of the third party, that
receive a written approval for the
primary purpose exception, shall
provide reporting to the appropriate
FDIC office and, in the case of an
insured depository institution, to its
primary federal regulator.

(10) Modification and withdrawal of a
previously granted approval. At any
time after approval of an application for
the primary purpose exception, the
FDIC may, with written notice and
adequate justification:

(i) Require additional information
from an applicant for which the FDIC
has approved the primary purpose
exception to ensure that the approval is
still appropriate, or for purposes of
verifying the accuracy and correctness
of the information provided to an
insured depository institution or
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submitted to the FDIC as part of the
application under this section;

(ii) Require the applicant for which
the FDIC has approved the primary
purpose exception to reapply for
approval;

(iii) Impose additional conditions on
an approval; or

(iv) Withdraw an approval.

PART 337—UNSAFE AND UNSOUND
BANKING PRACTICES

m 3. The authority for part 337
continues to read as follows:

Authority: 12 U.S.C. 375a(4), 375b,
1463(a)(1),1816, 1818(a), 1818(b), 1819,
1820(d), 1828(j)(2), 1831, 1831f, 5412.

m 4. Amend § 337.6 as follows:
m a. Revise paragraph (a)(5)(i);
m b. Redesignate paragraphs (a)(5)(ii)
and (iii) as paragrapahs (a)(5)(iii) and
(iv), respectively;
m c. Add a new paragraph (a)(5)(ii);
m d. Revise newly redesignated
paragraphs (a)(5)(iii)(A) and (I);

The revision and addition read as
follows:

§337.6 Brokered deposits.

(a) * % %

(5) * *x %

(i) The term deposit broker means:

(A) Any person engaged in the
business of placing deposits of third
parties with insured depository
institutions;

(B) Any person engaged in the
business of facilitating the placement of
deposits of third parties with insured
depository institutions;

(C) Any person engaged in the
business of placing deposits with
insured depository institutions for the
purpose of selling interests in those
deposits to third parties; and

(D) An agent or trustee who
establishes a deposit account to
facilitate a business arrangement with
an insured depository institution to use
the proceeds of the account to fund a
prearranged loan.

(ii) Engaged in the business of
facilitating the placement of deposits. A
person is engaged in the business of
facilitating the placement of deposits of
third parties with insured depository
institutions, by, while engaged in
business, engaging in one or more of the
following activities:

(A) The person directly or indirectly
shares any third party information with
the insured depository institution;

(B) The person has legal authority,
contractual or otherwise, to close the
account or move the third party’s funds
to another insured depository
institution;

(C) The person provides assistance or
is involved in setting rates, fees, terms,
or conditions for the deposit account; or

(D) the person is acting, directly or
indirectly, with respect to the placement
of deposits, as an intermediary between
a third party that is placing deposits on
behalf of a depositor and an insured
depository institution, other than in a
purely administrative capacity.

(111) * K x

(A) An insured depository institution,
with respect to funds placed with that
depository institution;

(1) A wholly owned operating
subsidiary is considered a part of its
parent insured depository institution,
for purposes of this section, if it meets
the following criteria:

(1) The parent insured depository
institution owns 100 percent of the
subsidiary’s outstanding stock;

(i) The wholly owned subsidiary
places deposits of retail customers
exclusively with its parent insured
depository institution; and

(7i7) The wholly owned subsidiary
engages only in activities permissible
for the parent insured depository
institution.

* * * * *

(I) An agent or nominee whose
primary purpose is not the placement of
funds with depository institutions if and
to the extent, the FDIC determines that
the agent or nominee meets this
exception under the application process
in 12 CFR 303.243(b); or

* * * * *

Federal Deposit Insurance Corporation. By
order of the Board of Directors.

Dated at Washington, DC, on December 12,
2019.

Annmarie H. Boyd,

Assistant Executive Secretary.

[FR Doc. 2019-28275 Filed 2—-7-20; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0110; Airspace
Docket No. 20-AGL-5]

RIN 2120-AA66

Proposed Establishment of Class E
Airspace; Killdeer and New Town, ND

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
establish Class E airspace extending

upward from 700 feet above the surface
at Dunn Gounty Weydahl Field,
Killdeer, ND, and New Town Municipal
Airport, New Town, ND. The FAA is
proposing this action due to the
establishment of new public instrument
procedures at these airports. Airspace
design is necessary for the safety and
management of instrument flight rules
(IFR) operations at these airports.
DATES: Comments must be received on
or before March 26, 2020.
ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—-9826, or (800) 647—5527. You must
identify FAA Docket No. FAA-2020—
0110/Airspace Docket No. 20—AGL-5, at
the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.
FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.
FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5711.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
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section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
establish Class E airspace extending
upward from 700 feet above the surface
at Dunn County Weydahl Field,
Killdeer, ND, and New Town Municipal
Airport, New Town, ND, to support IFR
operations at these airports.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.
Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: “Comments to
Docket No. FAA-2020-0110/Airspace
Docket No. 20-AGL-5.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during

normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by:

Establishing Class E airspace
extending upward from 700 feet above
the surface within a 6.4-mile radius
Dunn County Weydahl Field, Killdeer,
ND, with an extension 1.1 miles each
side of the 293° bearing from the airport
extending from the 6.4-mile radius to
7.9 miles west of the airport;

And establishing Class E airspace
extending upward from 700 feet above
the surface within a 6.5-mile radius of
New Town Municipal Airport, New
Town, ND.

These actions are the result of new
public instrument procedures being
established at these airports.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)

does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air
traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL ND E5 Killdeer, ND [Establish]

Dunn County Weydahl Field, ND

(Lat. 47°23’29” N, long. 102°46"19” W)

That airspace extending upward from 700
feet above the surface within a 6.4-mile
radius of Dunn County Weydahl Field, and
within 1.1 miles each side of the 293° bearing
from the airport extending from the 6.4-mile
radius to 7.9 miles west of the airport.

* * * * *

AGL ND E5 New Town, ND [Establish]
New Town Municipal Airport, ND
(Lat. 47°58’04” N, long. 102°28"41” W)
That airspace extending upward from 700
feet above the surface within a 6.5-mile
radius of the airport.


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.regulations.gov
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Issued in Fort Worth, Texas, on February
3, 2020.

Marty Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-02492 Filed 2—-7-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2020-0079; Airspace
Docket No. 19-AGL-30]

RIN 2120-AA66

Proposed Amendment of Class E
Airspace; Baraboo and Boscobel, WI

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: This action proposes to
amend the Class E airspace extending
upward from 700 feet above the surface
at Reedsburg Municipal Airport,
Reedsburg, WI, contained within the
Baraboo, WI, airspace legal description,
and Boscobel Airport, Boscobel, WI. The
FAA is proposing these actions as the
result of airspace reviews caused by the
decommissioning of the Lone Rock VHF
omnidirectional range (VOR) navigation
aid, which provided navigation
information for the instrument
procedures at these airports, as part of
the VOR Minimum Operational
Network (MON) Program. The name and
geographic coordinates of Baraboo-
Wisconsin Dells Regional Airport,
Baraboo, WI, and geographic
coordinates of Boscobel Airport would
also be updated to coincide with the
FAA’s aeronautical database. Airspace
redesign is necessary for the safety and
management of instrument flight rules
(IFR) operations at these airports.

DATES: Comments must be received on
or before March 26, 2020.

ADDRESSES: Send comments on this
proposal to the U.S. Department of
Transportation, Docket Operations,
West Building Ground Floor, Room
W12-140, 1200 New Jersey Avenue SE,
Washington, DC 20590; telephone (202)
366—9826, or (800) 647-5527. You must
identify FAA Docket No. FAA-2020-
0079; Airspace Docket No. 19—-AGL-30,
at the beginning of your comments. You
may also submit comments through the
internet at https://www.regulations.gov.
You may review the public docket
containing the proposal, any comments
received, and any final disposition in

person in the Dockets Office between
9:00 a.m. and 5:00 p.m., Monday
through Friday, except federal holidays.

FAA Order 7400.11D, Airspace
Designations and Reporting Points, and
subsequent amendments can be viewed
online at https://www.faa.gov/air_
traffic/publications/. For further
information, you can contact the
Airspace Policy Group, Federal Aviation
Administration, 800 Independence
Avenue SW, Washington, DC 20591;
telephone: (202) 267—-8783. The Order is
also available for inspection at the
National Archives and Records
Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it would
amend the Class E airspace extending
upward from 700 feet above the surface
at Reedsburg Municipal Airport,
Reedsburg, WI, and Boscobel Airport,
Boscobel, WI, to support IFR operations
at these airports.

Comments Invited

Interested parties are invited to
participate in this proposed rulemaking
by submitting such written data, views,
or arguments, as they may desire.
Comments that provide the factual basis
supporting the views and suggestions
presented are particularly helpful in
developing reasoned regulatory
decisions on the proposal. Comments
are specifically invited on the overall
regulatory, aeronautical, economic,
environmental, and energy-related
aspects of the proposal.

Communications should identify both
docket numbers and be submitted in
triplicate to the address listed above.
Commenters wishing the FAA to
acknowledge receipt of their comments
on this notice must submit with those
comments a self-addressed, stamped
postcard on which the following
statement is made: ‘“‘Comments to
Docket No. FAA-2020-0079; Airspace
Docket No. 19—AGL-30.” The postcard
will be date/time stamped and returned
to the commenter.

All communications received before
the specified closing date for comments
will be considered before taking action
on the proposed rule. The proposal
contained in this notice may be changed
in light of the comments received. A
report summarizing each substantive
public contact with FAA personnel
concerned with this rulemaking will be
filed in the docket.

Availability of NPRMs

An electronic copy of this document
may be downloaded through the
internet at https://www.regulations.gov.
Recently published rulemaking
documents can also be accessed through
the FAA’s web page at https://
www.faa.gov/air_traffic/publications/
airspace_amendments/.

You may review the public docket
containing the proposal, any comments
received, and any final disposition in
person in the Dockets Office (see the
ADDRESSES section for the address and
phone number) between 9:00 a.m. and
5:00 p.m., Monday through Friday,
except federal holidays. An informal
docket may also be examined during
normal business hours at the Federal
Aviation Administration, Air Traffic
Organization, Central Service Center,
Operations Support Group, 10101
Hillwood Parkway, Fort Worth, TX
76177.

Availability and Summary of
Documents for Incorporation by
Reference

This document proposes to amend
FAA Order 7400.11D, Airspace
Designations and Reporting Points,
dated August 8, 2019, and effective
September 15, 2019. FAA Order
7400.11D is publicly available as listed
in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, C, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Proposal

The FAA is proposing an amendment
to Title 14 Code of Federal Regulations
(14 CFR) part 71 by:


https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.faa.gov/air_traffic/publications/airspace_amendments/
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
https://www.regulations.gov
https://www.regulations.gov
mailto:fedreg.legal@nara.gov
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Amending the Class E airspace
extending upward from 700 feet above
the surface to within a 6.5-mile radius
(decreased from a 9.6-mile radius) of
Reedsburg Municipal Airport,
Reedsburg, WI; amending the extension
to the south of the airport to extend to
10.8 miles (increased from 10.5 miles);
adding an extension 2 miles each side
of the 330° bearing from TUSME
extending from the 6.5-mile radius of
Reedsburg Municipal Airport to 5.6
miles northwest of TUSME; and
updating the name and geographic
coordinates of Baraboo-Wisconsin Dells
Regional Airport (previously Baraboo
Wisconsin Dells Airport), Baraboo, WI,
to coincide with the FAA’s aeronautical
database;

And amending the Class E airspace
extending upward from 700 feet above
the surface to within a 6.7-mile radius
(increased from a 6.3-mile radius) of
Boscobel Airport, Boscobel, WI; adding
an extension 1 mile each side of the
247° bearing from the airport extending
from the 6.7-mile radius to 6.8 miles
southwest of the airport; and updating
the geographic coordinates of the airport
to coincide with the FAA’s aeronautical
database.

These actions are the result of
airspace reviews caused by the
decommissioning of the Lone Rock
VOR, which provided navigation
information for the instrument
procedures at these airports, as part of
the VOR MON Program.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designation
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that will only affect air

traffic procedures and air navigation, it
is certified that this rule, when
promulgated, would not have a
significant economic impact on a
substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

Environmental Review

This proposal will be subject to an
environmental analysis in accordance
with FAA Order 1050.1F,
“Environmental Impacts: Policies and
Procedures” prior to any FAA final
regulatory action.

List of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

The Proposed Amendment

Accordingly, pursuant to the
authority delegated to me, the Federal
Aviation Administration proposes to
amend 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for 14 CFR
part 71 continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL WIE5 Baraboo, WI [Amended]

Baraboo-Wisconsin Dells Regional Airport,
WI

(Lat. 43°31"19” N, long. 89°46"17” W)
Reedsburg Municipal Airport, WI

(Lat. 43°31’33” N, long. 89°59'00” W)
TUSME, WI

(Lat. 43°36’41” N, long. 89°58'52” W)
Portage Municipal Airport, WI

(Lat. 43°33’37” N, long. 89°28’58” W)

That airspace extending upward from 700
feet above the surface within a 9.6-mile
radius of Baraboo-Wisconsin Dells Regional
Airport, and within a 6.5-mile radius of
Reedsburg Municipal Airport, and within 2
miles each side of the 180° bearing from
Reedsburg Municipal Airport extending from
the 6.5-mile radius to 10.8 miles south of the
Reedsburg Municipal Airport, and within 2
miles each side of the 330° bearing from
TUSME extending from the 6.5-mile radius to
5.6 miles northwest of TUSME, and within

an 8.7-mile radius of Portage Municipal
Airport.

* * * * *

AGL WIE5 Boscobel, WI [Amended]
Boscobel Airport, WI

(Lat. 43°09°39” N, long. 90°40°25” W)

That airspace extending upward from 700
feet above the surface within a 6.7-mile
radius of the Boscobel Airport, and within 1
mile each side of the 247° bearing from the
airport extending from the 6.7-mile radius to
6.8 miles southwest of the airport.

Issued in Fort Worth, Texas, on February
3, 2020.
Marty Skinner,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-02489 Filed 2—-7-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 948

[WV-123-FOR; Docket ID: OSM-2016-0010
S1D1S SS08011000 SX064A000
201S180110; S2D2S SS08011000
SX064A000 20XS501520]

West Virginia Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Proposed rule; public comment
period and opportunity for public
hearing on proposed amendments.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are announcing receipt of
proposed amendments to the West
Virginia regulatory program (hereinafter,
the West Virginia program) under the
Surface Mining Control and
Reclamation Act of 1977 (SMCRA or the
Act). Through these proposed
amendments, West Virginia seeks to
revise its program to amend its statutory
and regulatory provisions that involve
blasting and make organizational
changes within the West Virginia
Department of Environmental Protection
(WVDEP).

DATES: We will accept written
comments on these amendments until
4:00 p.m., Eastern Standard Time (e.s.t.),
March 11, 2020. If requested, we will
hold a public hearing on the
amendments on March 6, 2020. We will
accept requests to speak at a hearing
until 4:00 p.m., e.s.t. on February 25,
2020.

ADDRESSES: You may submit comments,
identified as SATS No. WV-123-FOR,
by any of the following methods:
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e Mail/Hand Delivery: Mr. Ben
Owens, Field Office Director, Pittsburgh
Field Office, Office of Surface Mining
Reclamation and Enforcement, 3
Parkway Center South, 2nd Floor,
Pittsburgh, Pennsylvania 15220.

e Fax:(412) 937-2177.

e Federal eRulemaking Portal: The
amendment has been assigned Docket
ID: OSM-2016-0010. If you would like
to submit comments go to http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name and
docket number for this rulemaking. For
detailed instructions on submitting
comments and additional information
on the rulemaking process, see the
“Public Comment Procedures” below
under the SUPPLEMENTARY INFORMATION
section of this document.

Docket: For access to the docket to
review copies of the West Virginia
program, these amendments, a listing of
any scheduled public hearings, and all
written comments received in response
to this document, you must go to the
address listed below during normal
business hours, Monday through Friday,
excluding holidays. You may receive
one free copy of the amendments by
contacting OSMRE’s Charleston Field
Office or the full text of the program
amendments are available for you to
read at www.regulations.gov.

Mr. Ben Owens, Pittsburgh Field Office
Director, Office of Surface Mining
Reclamation and Enforcement, 3
Parkway Center South, 2nd Floor,
Pittsburgh, PA 15220, Telephone:
(412) 937-2827, Email: chfo@
osmre.gov

In addition, you may review a copy of
the amendment during regular business
hours at the following location:

West Virginia Department of
Environmental Protection, 601 57th
Street SE, Charleston, West Virginia
25304, Telephone: (304) 926—0490

Office of Surface Mining Reclamation
and Enforcement, Morgantown Area
Office, 604 Cheat Road, Suite 150,
Morgantown, WV 26508, Telephone:
(304) 291-4004 (By Appointment
only)

Office of Surface Mining Reclamation
and Enforcement, Beckley Area
Office, 313 Harper Park Drive, Suite 3,
Beckley, WV 25801, Telephone: (304)
255-5265.

FOR FURTHER INFORMATION CONTACT: Mr.

Ben Owens, Pittsburgh Field Office

Director. Telephone: (412) 937-2827.

Email: chfo@osmre.gov.

SUPPLEMENTARY INFORMATION:

1. Background on the West Virginia Program

II. Description of the Proposed Amendments

[I. Public Comment Procedures
IV. Statutory and Executive Order Reviews

I. Background on the West Virginia
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Indian lands within its borders
by demonstrating that its State program
includes, among other things, State laws
and regulations that govern surface coal
mining and reclamation operations in
accordance with the Act and consistent
with the Federal regulations. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
West Virginia program on January 21,
1981. You can find additional
background information on the West
Virginia program, including the
Secretary’s findings, the disposition of
comments, and conditions of approval
in the January 21, 1981, Federal
Register (46 FR 5915-5956). You can
also find later actions concerning West
Virginia’s program and program
amendments at 30 CFR 948.10, 948.12,
948.13, 948.15 and 948.16.

II. Description of the Proposed
Amendments

On three occasions, April 4, 2016,
(Administrative Record No. 1607), May
3, 2017, (Administrative Record No.
1608), and May 2, 2018, (Administrative
Record No. 1613), West Virginia sent us
proposed revisions to its approved
program. These first two submissions
included, among other things, blasting
regulations and provisions that OSMRE
decided to incorporate with the third
submission so as not to cause confusion.
In the first submission, the State
proposes to eliminate the Office of
Explosives and Blasting and consolidate
the remaining duties and
responsibilities related to blasting under
the Division of Mining and Reclamation.
This submission also authorizes WVDEP
to promulgate its own blasting
regulations. The second submission
modifies the State’s pre-blast survey
statutory provisions. In the third
submission, the Division of Mining and
Reclamation (DMR) submitted its own
blasting regulations which relate to
blasting plans, public notices, blasting
procedures, blast records, pre-blast
surveys, certification of blasters,
blasting claims and arbitration, and
explosive material fee. By combining
these, the public will have an
opportunity to evaluate and comment
on both the State’s revised blasting law
and the newly promulgated blasting

regulations as set forth in these
submissions.

First Submission: House Bill (HB)
4726: By letter dated April 4, 2016,
WVDEP sent us an amendment to its
program under SMCRA (30 U.S.C.1201
et seq.) that included provisions enacted
by HB 4726. The bill was passed by the
West Virginia Legislature on March 11,
2016, and approved by the Governor on
April 1, 2016. HB 4726 terminated the
Office of Explosives and Blasting (OEB)
with the passage of W.Va. Code 22—-3—
34 and transferred the duties and
responsibilities relating to blasting to
the Division of Mining and Reclamation
(DMR). The bill also provides that the
regulatory provisions of the State’s
Surface Mining Blasting Rule set forth in
the Code of State Regulations (CSR)
199-1 remain in effect until DMR
develops its own blasting rules. The bill
involves changes to West Virginia’s
statutory provisions relating to blasting,
pre-blast surveys, and the authority to
promulgate regulations. In addition, the
bill added new sections 22—3-35
through 22-3-38 to reflect
organizational changes; transfer of
functions; disciplinary procedures for
certified blasters; blasting damage
claims; rules, orders and permits to
remain in effect regarding blasting; and
the transfer of personnel and assets.

Second Submission: Senate Bill (SB)
687: By letter dated May 3, 2017,
WVDEP sent us an amendment to its
program under SMCRA (30 U.S.C.1201
et seq.). SB 687 was passed by the West
Virginia Legislature on April 8, 2017,
and approved by the Governor on April
9, 2017. SB 687 modified the State’s pre-
blast survey statutory requirements for
notifications to owners and occupants
regarding blasting associated with
construction and requests for new pre-
blast surveys.

Third Submission: Senate Bill 163: By
letter dated May 2, 2018, WVDEP sent
us an amendment to its program under
SMCRA (30 U.S. C. 1201 et seq.) to
amend its regulations at CSR 38-2—1. SB
163 was passed by the West Virginia
Legislature on February 16, 2018, and
signed by the Governor on February 27,
2018. SB 163 authorized WVDEP to
promulgate legislative rules filed in the
State Register on July 27, 2017. SB 163
consolidated all State blasting
requirements under WVDEP’s Surface
Mining Reclamation Regulations. This
amendment modifies Section 6 relating
to blasting and creates new Sections 25
through 27 relating to certification of
blasters, blasting damage claim and
arbitration for blasting damage claims,
and the explosive material fee. It also
modifies the notification requirements
for pre-blast surveys to be consistent
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with changes made at W.Va. Code 22—
3-13a.

A. Proposed Statutory Revisions
Authorized by HB 4726 to W.Va. Code
22-1-7, 22-3-2, 4, 13a, 22a, 34, 35, 36,
37, and 38—Abolish Office of
Explosives and Blasting; Legislative
Findings and Purpose; Duties of
Secretary; Pre-Blast Survey
Requirements; Site-Specific Blasting
Design; Office of Explosives and
Blasting Terminated; Legislative
Blasting Rules; Disciplinary Procedures
for Certified Blasters; Claims Processing
for Blasting; Blasting Rules, Orders and
Permits to Remain in Effect; Proceedings
not Affected; and Transfer of Personnel
and Assets

HB 4726, which was passed by the
West Virginia Legislature, repealed
section 22—-3A of the W.Va. Code and
added new sections designated 22—-3-34
through 38 as a result of the elimination
of the OEB. This bill consolidates the
remaining duties and responsibilities
related to blasting into the DMR. It also
provides that the Blasting Rule, CSR
199-1, remains in effect until the DMR
develops its own rules for blasting.
Some changes, within the bill and
subsequent bills, are non-substantive
(i.e., changes in organizational structure,
prior effective dates, and designated
authorities) and will not be further
elaborated on within this proposed rule.

1. W.Va. Code 22—-1-7—O0ffices Within
the Department of Environmental
Protection

West Virginia seeks to revise its
statutory provisions by deleting
subsection 6. That subsection created
the OEB and charged it with
administering and enforcing the
provisions of article 3 of this chapter.

2. W.Va. Code 22-3-2—Legislative
Findings and Purpose

West Virginia seeks to revise its
statutory provisions by adding
subdivisions (a)(3) and (b)(9). Section
22-3-2(a)(3) provides that the West
Virginia Legislature finds that the
reasonable control of blasting associated
with surface mining within the State is
in the public interest and will promote
the protection of the citizens and their
property without sacrificing economic
development. In addition, it is the
policy of the State . . . touse
reasonable means and measures to
prevent harm from the effects of blasting
to its property and citizens. Section 22—
3-2(b)(9) provides in part that it is the
purpose of the article to vest in the
Secretary the authority to enforce all of
the laws, regulations, and rules
established to regulate blasting

consistent with the authority granted in
sections 34 through 39 of this article.

3. W.Va. Code 22—-3—4—Duties and
Functions of Secretary

West Virginia seeks to revise its
statutory provisions by adding
subdivision (b)(6). Section 22—3—4(b)(6)
provides that the Secretary may, in
relation to blasting on all surface mining
operations and all surface blasting
activities related to underground mining
operations, regulate blasting on all
surface mining operations; implement
and oversee the pre-blast survey
process, as set forth in section 22—-3—
13a; maintain and operate a system to
receive and address questions, concerns
and complaints relating to mining
operations; set the qualifications for
individuals and firms performing pre-
blast surveys; educate, train, examine,
and certify blasters; and propose rules
for legislative approvals pursuant to
section 29a—3-15 for the
implementation of sections 34 through
39 of this article.

4. W.Va. Code 22—3—13a—Pre-Blast
Survey Requirements

West Virginia seeks to revise its
statutory provisions by modifying
subsection (c), subdivision (f)(7),
subsection (g), subsection (h), and
subsection (i). Section 22—3—13a(c)
provides that the DMR may not
determine the pre-blast survey to be
incomplete because it indicates that
access to a particular structure,
underground water supply or well was
refused, impossible or impractical. In
addition, the operator must send copies
of all written waivers and affidavits
executed pursuant to this subsection to
the DMR. Section 22-3-13a(f)(7)
provides that pre-blast survey must
include the date of the pre-blast survey
and the date it was mailed or delivered
to the DMR. Section 22—3—13a(g)
provides that the pre-blast survey must
be submitted to the DMR at least 15
days prior to the commencement of any
production blasting. The DMR must
review each pre-blast survey as to form
and completeness only and notify the
operator of any deficiencies: Provided,
that once all required surveys have been
reviewed and accepted by the DMR,
blasting may commence sooner than 15
days after submittal. In addition, the
DMR must provide a copy of the pre-
blast survey to the owner or occupant.
Section 22—-3-13a(h) provides that the
pre-blast survey notice must be on a
form prescribed by the DMR. Finally,
section 22—-3-13a(i) provides that all
authority to promulgate blasting rules is
transferred from the OEB to the DMR.
Other statutory provisions relating to

pre-blast surveys are included in this
section of the State’s submittal.

5. W.Va. Code 22—3-22a—Site-Specific
Blasting Design Requirement

West Virginia seeks to revise its
statutory provisions at subsections (e)
and (f). Section 22—3-22a(e) provides
that blasting within 1,000 feet of a
protected structure must have a site-
specific blast design approved by the
DMR. In addition, section 22—-3—22a(f)
provides that the operator must send
copies of all written waivers executed
pursuant to this subsection the DMR.
Written waivers executed and filed with
the DMR are valid during the life of the
permit or any renewal of the permit and
are enforceable against any subsequent
owners or occupants of the protected
structure.

6. W.Va. Code 22—-3-34—Office of
Explosives and Blasting Terminated;
Transfer of Functions; Responsibilities

West Virginia seeks to revise its
statutory provisions by adding section
22-3-34, which states that the OEB will
be terminated.

7. W.Va. Code 22—-3—-35—Legislative
Rules on Surface Mining Blasting;
Disciplinary Procedures for Certified
Blasters

West Virginia seeks to revise its
statutory provisions by adding section
22-3-35, which provides that the DMR
will apply and enforce OEB’s rules at
199 CSR 1 until it adopts rules of its
own. DMR must promulgate rules for
legislative approval in accordance with
the provisions of section 29(a)-3—15 as
necessary to reflect the repeal of section
22-3a-7, as amended. This section
includes statutory provisions relating to
blasting and blaster certification as
submitted by West Virginia.

8. W.Va. Code 22—-3-36—Claims Process
for Blasting

West Virginia seeks to revise its
statutory provisions by adding section
22-3-36, which establishes a blasting
claims process. WVDEP must establish
and manage the process for filing,
administering, and resolving claims
related to blasting. Other State statutory
provisions relating to the claims process
are presented in this section of the
submittal.

9. W.Va. Code 22-3-37—Rules, Orders,
and Permits To Remain in Effect
Regarding Blasting; Proceedings not
Affected

West Virginia seeks to revise its
statutory provisions by adding section
22-3-37. This section provides that all
orders, determinations, rules, permits,
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grants, contracts, certificates, licenses,
waivers, bonds, authorizations and
privileges that have been issued, made,
granted or allowed to become effective
prior to the enactment of this article will
remain in effect according to their terms
until modified, terminated, superseded,
set aside or revoked pursuant to this
article, by a court of competent
jurisdiction, or by operation of law. Any
proceedings, including notices of
proposed rulemaking, or any
application for any license, permit, or
certificate pending before the DMR are
not affected by the enactment of this
statute.

10. W.Va. Code 22—-3-38—Transfer of
Personnel and Assets

West Virginia seeks to revise its
statutory provisions by adding section
22-3-38, which provides that the
Secretary must transfer to the DMR any
personnel and assets presently used to
perform or used in the performance of
the duties and functions required by
sections 34 through 39.

B. Proposed Statutory Revisions
Authorized by SB 687 to W.Va. Code
22-3-13a—Pre-Blast Survey
Requirements

1. W.Va. Code 22—-3-13a(a)(1), (2), (b)
and (f)—Pre-Blast Survey Requirements

West Virginia seeks to revise its
statutory provisions at section 22—-3—
13a(1) for all surface mining operations
to send notifications of pre-blast surveys
to all owners and occupants of man-
made dwellings or structures within one
half mile of the permitted area or areas.
Section 22—-3-13a(2) provides that for
blasting associated with permitted
surface disturbance of underground
mines and blasting associated with
specified construction, including but
not limited to, haul roads, shafts, and/
or drainage structures, the operator may
send written request to the Secretary
asking that the required notifications be
limited to all owner and occupants of
man-made dwellings or structures
within one-half mile of the proposed
blasting area. Other pre-blast survey
requirements are included within this
section as submitted by the State.

C. Proposed Regulatory Changes
Authorized by SB 163 to CSR 38-2-6
Regarding Blasting; and CSR 38-2-25
Through 27 Relating to Certification of
Blasters; Blasting Damage Claim and
Arbitration for Blasting Damage Claims;
Explosive Material Fee

West Virginia seeks to add new
language to its regulatory provisions
relating to blasting in general;
certification of blasters; blasting damage

claims; arbitration for blasting damage
claims; and explosive material fee by
consolidating all blasting requirements
into its Surface Mining Reclamation
Regulations at CSR 38-2-6, 25, 26 and
27. Most of these requirements are being
transferred from the State’s Surface
Mining Blasting Rule at 199 CSR 1 due
to the proposed elimination of the OEB.
With the consolidation of its rules and
approval of these requirements by
OSMRE, 199 CSR 1 will be rescinded by
the State.

1. CSR 38-2—6.1—General Requirements

West Virginia seeks to revise its
blasting regulations by deleting existing
language at subsection 6.1 and adding
new language which provides that each
blaster will comply with all applicable
State and Federal laws in the use of
explosives, and each blaster that is
certified by the Secretary will be
responsible for all blasting operations in
accordance with the blasting plan.

2. CSR 38-2-6.2—Blasting Plans

West Virginia seeks to revise its
blasting regulations by deleting existing
language at subsection 6.2 and adding
new language which provides that all
surface mining operations that propose
blasting must include a blasting plan
that will include, at a minimum,
information setting forth the limitation
the operator will meet with regard to
ground vibration and air blast, the basis
for those limitation, and the methods to
be applied in preventing the adverse
effects of blasting operations. The
blasting plan will delineate the type of
explosives and detonation equipment,
the size, the timing and frequency of
blasts, and the effect of geologic and
topographic conditions on specific
blasts. Other regulatory provisions
relating to blasting plans are included
within this section.

3. CSR 38-2-6.3—Public Notice of
Blasting Operations

West Virginia seeks to add new
language to its blasting regulations
which provides that at least ten (10)
days but not more than thirty (30) days
prior to commencing any blasting
operations which detonate five (5)
pounds or more of explosives at any
given time, the operator must publish a
blasting schedule in a newspaper of
general circulation in all the counties of
the proposed permit area. Copies of the
schedule shall be distributed by
certified mail to local governments,
public utilities, and each resident
within one half mile of the blasting
sites. Unless blasting will occur on
drainage structures and roads, these
structures will be exempt for the

purpose of measuring the notification
area. A list of residents, utilities and
owners of man-made structures within
the notification area will be made a part
of the blasting plan, and will be updated
on an annual basis. The operator must
republish and redistribute the schedule
at least every twelve (12) months in the
same manner above. The operator will
revise, republish, and redistribute the
schedule at least ten (10) days, but not
more than thirty (30) days prior to
blasting whenever the area covered by
the schedule changes or actual time
periods for blasting significantly differ
from that set forth in the prior schedule.
Proof of notification must be retained by
the permittee. Other specific
requirements relating to notifying the
public of all blasting operations are
included within this section.

4. CSR 38-2—-6.4—Surface Blasting on
Underground Mines (Face-up Area,
Slopes and Shafts) and Construction
Blasting

West Virginia seeks to add new
language to its blasting regulations
which provides that construction
blasting means incidental blasting to
develop haul roads, mine access roads,
coal preparation plants and drainage
structures, and cannot include blasting
that removes the overburden to expose
underlying coal seams for the surface
extraction. Surface blasting activities
related to underground coal mining and
construction blasting are not subject to
the requirements of subdivision 6.3.a. of
this rule so long as all local
governments and residents and
workplaces or owners of dwellings or
structures located within one-half (7%,)
mile of the blast site are notified in
writing by the operator of proposed
times and locations of the blasting
operation. Such notice of times that
blasting is to be conducted may be
announced weekly, but in no case less
than twenty-four (24) hours before the
blasting will occur.

Blasting activities for underground
coal mining and construction blasting
will be subject to this rule and regulated
as surface blasting and the operator
must submit a blast plan that considers
all aspects of blasting contained in this
section. For shafts and slopes related to
underground mining, the operator will
submit a blast plan for the initial
developmental blast of shafts and
slopes, which will consider all aspects
of surface coal mine blasting contained
in this section. The Secretary will then
only regulate and monitor for surface
effects from ground vibration and air
blast for the remainder of the shaft or
slope until it intersects the coal seam to
be mined.
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5. CSR 38-2—6.5—Blast Record

West Virginia seeks to add new
language to its blasting regulations
which provides that a blasting log book
on forms formatted in a manner
prescribed by the Secretary will be kept
current daily and made available for
inspection at the site by the Secretary
and upon written request by the public.
Other provisions relating to what
information blasting records should
contain are included within this section.

6. CSR 38—-2—6.6—Blasting Procedures

West Virginia seeks to add new
language to its blasting regulations
which provides that all blasting will be
conducted during daytime hours,
between sunrise and sunset; provided,
that the Secretary may specify more
restrictive time periods based on public
requests or other consideration,
including the proximity to residential
areas. No blasting will be conducted on
Sunday. Provided, however, the
Secretary may grant approval of a
request for Sunday blasting if the
operator demonstrates to the satisfaction
of the Secretary that the blasting is
necessary and there has been an
opportunity for a public hearing.
Blasting cannot be conducted at times
different from those announced in the
blasting schedule except in emergency
situations where rain, lightning, or other
atmospheric conditions or operator or
public safety requires unscheduled
detonations. Blasting will be conducted
in such a way so as to prevent injury to
persons, damage to public or private
property outside the permit area,
adverse impacts on any underground
mine, and change in the course,
channel, or availability of surface or
groundwater outside the permit area.
Other specific blasting and safety
provisions relating to air blast and
ground vibration limits are set forth
within this section.

7. CSR 38-2—6.7—Blasting Control for
“Other Structures”

West Virginia seeks to add new
language to its blasting regulations
which provides that all “other
structures” in the vicinity of the blasting
area which are not defined as protected
structures must be protected from
damage by the limits specified in
paragraph 6.6.c.1 subdivisions 6.6.h.,
6.6.i. and 6.6j of this rule, unless waived
in total or in part by the owner of the
structure. The waiver of the protective
structures may be accomplished by the
establishment of a maximum allowable
limit on ground vibration or air blast
limits or both for the structure in the
written waiver agreement between the

operator and the structure owner. The
waiver may be presented at the time of
application, in the blasting plan, or
provided at a later date and made
available for review and approval by the
Secretary. All waivers must be acquired
before any blasts may be conducted as
designed based on that waiver. The plan
submitted under this subsection cannot
reduce the level of protection for other
structures otherwise provided for in this
rule.

8. CSR 38-2—6.8—Pre-Blast Surveys

West Virginia seeks to add new
language to its blasting regulations
which provides that at least thirty days
prior to commencing blasting, an
operator’s designee must notify in
writing all owners and occupants of
manmade dwellings or structures with a
/2 mile of the permit area or for those
that the meet the requirements of 6.4 of
this subsection within %2 mile of the
blast site that the operator or operator’s
designee will perform pre-blast surveys.
The operator must conduct the pre-blast
survey in a manner that will determine
the condition of the dwelling or
structure, to document any pre-blasting
damage and to document other physical
factors that could reasonably be affected
by the blasting. Assessments of the pre-
blasting condition of structures such as
pipes, cables, transmission lines, wells,
and water systems must be based on the
exterior or ground surface conditions
and other available data. Attention must
be given to documenting and
establishing the pre-blasting condition
of wells and other water systems. The
pre-blast survey must include a
description of the water source and
water delivery system. When the water
supply is a well, the pre-blast survey
must include written documentation
about the type of well, and where
available, the well log and information
about the depth, age, depth and type of
casing, the static water level, flow and
data, the pump the name of the drilling
contractor and the source or sources of
the information. Other specific pre-blast
survey requirements are included
within this section.

9. CSR 38-2-25—~Certification of
Blasters

West Virginia seeks to add new
language to its blasting regulations
which provides that in every surface
mine and surface area of an
underground mine when blasting
operations are being conducted, a
certified blaster must be responsible for
the storage, handling, transportation,
and use of explosives for each and every
blast, and for conducting the blasting
operations in accordance with the

blasting plans approved in a permit
issued pursuant to W. Va. Code 22-3—

1 et seq., and the rules promulgated
under that article. Each person acting in
the capacity of a blaster and responsible
for the blasting operations must be
certified by the Secretary. Each certified
blaster must have proof of certification
either on his or her person or on file at
the permit area during blasting
operations. Other specific provisions
relating to the testing and certification
of blasters are included within this
section.

10. CSR 38-2—-26—Blasting Damage
Claim and Arbitration for Blasting
Damage Claims

West Virginia seeks to add new
language to its blasting regulations
which provides that a claim of damage
to surface structures from blasting will
be the result of one or more of the
following:

¢ Fly rock damage is based on the
presence of debris from the blast site
and the presence of impact damage;

e Air blast damage is characterized by
broken or cracked window glass; and

e Blasting vibration damage is
investigated by experienced and
specially trained personnel to accurately
determine the presence of such damage.
Examples are explained in, but not
limited to, the American Insurance
Association publication, Blasting
Damage, A Guide for Adjusters and
Engineers.

It is the responsibility of the property
owner to notify the Secretary of the
alleged blasting damage. An
investigation will be conducted to
determine the initial merit of the
damage claim. Other specific provisions
pertaining to filing claims for blaster
damage and requests for arbitration
involving those claims are included
within this section.

11. CSR 38-2—-27—Explosive Material
Fee

West Virginia seeks to add new
language to its blasting regulations
which provides that pursuant to W.Va.
Code 22—-3A-7 and 5B—2a-2, there is
hereby assessed a fee of one-quarter cent
($.0025) per pound on explosive
material used for any purpose on
surface mining operations. Provided,
that the operators exempted from the
application of W. Va. Code 5B-B1-2A et
seq. must pay one-eighth ($.00125) cent
per pound on explosive material. Other
requirements regarding the payment,
collection and use of the material
handling fee are more fully described
within this section.
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II1. Public Comment Procedures

Under the provisions of 30 CFR
732.17(h), we are seeking your
comments on whether these
amendments satisfy the applicable
program approval criteria of 30 CFR
732.15. If we approve the amendments,
they will become part of the State
program.

Electronic or Written Comments

If you submit written or electronic
comments on the proposed rule during
the 30-day comment period, they should
be specific, confined to issues pertinent
to the proposed regulations, and explain
the reason for any recommended
change(s). We appreciate any and all
comments, but those most useful and
likely to influence decisions on the final
regulations will be those that either
involve personal experience or include
citations to and analyses of SMCRA, its
legislative history, its implementing
regulations, case law, other pertinent
State or Federal laws or regulations,
technical literature, or other relevant
publications.

We cannot ensure that comments
received after the close of the comment
period (see DATES) or sent to an address
other than those listed (see ADDRESSES)
will be included in the docket for this
rulemaking and considered.

Public Availability of Comments

Before including your address, phone
number, email address, or other
personal identifying information in your
comment, you should be aware that
your entire comment including your
personal identifying information, may
be made publicly available at any time.
While you can ask us in your comment
to withhold your personal identifying
information from public review, we
cannot guarantee that we will be able to
do so.

Public Hearing

If you wish to speak at the public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT by
4:00 p.m., e.s.t. on February 25, 2020. If
you are disabled and need reasonable
accommodations to attend a public
hearing, contact the person listed under
FOR FURTHER INFORMATION CONTACT. We
will arrange the location and time of the
hearing with those persons requesting
the hearing. If no one requests an
opportunity to speak, we will not hold
a hearing.

To assist the transcriber and ensure an
accurate record, we request, if possible,
that each person who speaks at the
public hearing provide us with a written
copy of his or her comments. The public
hearing will continue on the specified

date until everyone scheduled to speak
has been given an opportunity to be
heard. If you are in the audience and
have not been scheduled to speak and
wish to do so, you will be allowed to
speak after those who have been
scheduled. We will end the hearing after
everyone scheduled to speak, and others
present in the audience who wish to
speak, have been heard.

Public Meeting

If only one person requests an
opportunity to speak, we may hold a
public meeting rather than a public
hearing. If you wish to meet with us to
discuss the amendment, please request
a meeting by contacting the person
listed under FOR FURTHER INFORMATION
CONTACT. All such meetings are open to
the public and, if possible, we will post
notices of meetings at the locations
listed under ADDRESSES. We will make
a written summary of each meeting a
part of the administrative record.

IV. Statutory and Executive Order
Reviews

Executive Order 12866—Regulatory
Planning and Review and Executive
Order 13563—Improving Regulation
and Regulatory Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget (OMB) will review all significant
rules. Pursuant to OMB Guidance dated
October 12, 1993, the approval of State
program amendments is exempted from
OMB review under Executive Order
12866. Executive Order 13563, which
reaffirms and supplements Executive
Order 12866, retains this exemption.

Other Laws and Executive Orders
Affecting Rulemaking

When a State submits a program
amendment to OSMRE for review, our
regulations at 30 CFR 732.17(h) require
us to publish a notice in the Federal
Register indicating receipt of the
proposed amendment, its text or a
summary of its terms, and an
opportunity for public comment. We
conclude our review of the proposed
amendment after the close of the public
comment period and determine whether
the amendment should be approved,
approved in part, or not approved. At
that time, we will also make the
determinations and certifications
required by the various laws and
executive orders governing the
rulemaking process and include them in
the final rule.

List of Subjects in 30 CFR Part 948

Intergovernmental relations, Surface
mining, Underground mining.

Dated: April 30, 2019.
Thomas D. Shope,
Regional Director, North Atlantic—
Appalachian Region.

Editorial Note: This document was
received at the Office of the Federal Register
on February 5, 2020.

[FR Doc. 2020-02570 Filed 2—7-20; 8:45 am]
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0008; FRL—10005—
27-Region 4]

Air Plan Approval; FL; 2010 1-Hour
S0. NAAQS Transport Infrastructure

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
Florida’s September 18, 2018, State
Implementation Plan (SIP) submission
pertaining to the “good neighbor”
provision of the Clean Air Act (CAA or
Act) for the 2010 1-hour sulfur dioxide
(SO;) National Ambient Air Quality
Standard (NAAQS). The good neighbor
provision requires each state’s
implementation plan to address the
interstate transport of air pollution in
amounts that contribute significantly to
nonattainment, or interfere with
maintenance, of a NAAQS in any other
state. In this action, EPA is proposing to
determine that Florida will not
contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state. Therefore,
EPA is proposing to approve the
September 18, 2018, SIP revision as
meeting the requirements of the good
neighbor provision for the 2010 1-hour
SO, NAAQS.

DATES: Written comments must be
received on or before March 11, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2019-0008 at http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
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comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
Ms. Notarianni can be reached via
phone number (404) 562-9031 or via
electronic mail at notarianni.michele@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Background
A. Infrastructure SIPs

On June 2, 2010, EPA promulgated a
revised primary SO, NAAQS with a
level of 75 parts per billion (ppb), based
on a 3-year average of the annual 99th
percentile of 1-hour daily maximum
concentrations. See 75 FR 35520 (June
22, 2010). Whenever EPA promulgates a
new or revised NAAQS, CAA section
110(a)(1) requires states to make SIP
submissions to provide for the
implementation, maintenance, and
enforcement of the NAAQS. This
particular type of SIP submission is
commonly referred to as an
“infrastructure SIP.” These submissions
must meet the various requirements of
CAA section 110(a)(2), as applicable.

Section 110(a)(2)(D)(i)(I) of the CAA
requires SIPs to include provisions
prohibiting any source or other type of
emissions activity in one state from
emitting any air pollutant in amounts
that will contribute significantly to
nonattainment, or interfere with
maintenance, of the NAAQS in another
state. The two clauses of this section are
referred to as prong 1 (significant
contribution to nonattainment) and
prong 2 (interference with maintenance
of the NAAQS).

On September 18, 2018, the Florida
Department of Environmental Protection
(FDEP) submitted a revision to the
Florida SIP addressing prongs 1 and 2
of CAA section 110(a)(2)(D)(@1)() for the

2010 1-hour SO, NAAQS.1 EPA is
proposing to approve FDEP’s September
18, 2018, SIP submission because, based
on the information available at the time
of this rulemaking, the State
demonstrated that Florida will not
contribute significantly to
nonattainment, or interfere with
maintenance, of the 2010 1-hour SO,
NAAQS in any other state. All other
elements related to the infrastructure
requirements of section 110(a)(2) for the
2010 1-hour SO, NAAQS for Florida
have been addressed in separate
rulemakings.2

B. 2010 1-Hour SO, NAAQS
Designations Background

In this action, EPA has considered
information from the 2010 1-hour SO»
NAAQS designations process, as
discussed in more detail in section III.C
of this notice. For this reason, a brief
summary of EPA’s designations process
for the 2010 1-hour SO, NAAQS is
included here.3

After the promulgation of a new or
revised NAAQS, EPA is required to
designate areas as ‘‘nonattainment,”
“attainment,” or ‘““‘unclassifiable”
pursuant to section 107(d)(1) of the
CAA. The process for designating areas
following promulgation of a new or
revised NAAQS is contained in section
107(d) of the CAA. The CAA requires
EPA to complete the initial designations
process within two years of
promulgating a new or revised standard.
If the Administrator has insufficient
information to make these designations
by that deadline, EPA has the authority

10n June 3, 2013, and supplemented on January
8, 2014, FDEP submitted SIP revisions addressing
all infrastructure elements with respect to the 2010
1-hour SO, NAAQS with the exception of prongs
1 and 2 of CAA 110(a)(2)(D)()(D).

2EPA acted on the other elements of Florida’s
June 3, 2013, infrastructure SIP submission, as
supplemented on January 8, 2014, for the 2010 1-
hour SO, NAAQS on September 30, 2016 (81 FR
67179).

3 While designations may provide useful
information for purposes of analyzing transport,
particularly for a more source-specific pollutant
such as SO,, EPA notes that designations
themselves are not dispositive of whether or not
upwind emissions are impacting areas in
downwind states. EPA has consistently taken the
position that CAA section 110(a)(2)(D)(i)(I)
addresses “nonattainment”” anywhere it may occur
in other states, not only in designated
nonattainment areas nor any similar formulation
requiring that designations for downwind
nonattainment areas must first have occurred. See
e.g., Clean Air Interstate Rule, 70 FR 25162, 25265
(May 12, 2005); Cross-State Air Pollution Rule, 76
FR 48208, 48211 (August 8, 2011); Final Response
to Petition from New Jersey Regarding SO»
Emissions From the Portland Generating Station, 76
FR 69052 (November 7, 2011) (finding facility in
violation of the prohibitions of CAA section
110(a)(2)(D)(i)(I) with respect to the 2010 1-hour
SO» NAAQS prior to issuance of designations for
that standard).

to extend the deadline for completing
designations by up to one year.

EPA promulgated the 2010 1-hour
SO, NAAQS on June 2, 2010. See 75 FR
35520 (June 22, 2010). EPA completed
the first round of designations (‘“round
1) 4 for the 2010 1-hour SO, NAAQS on
July 25, 2013, designating 29 areas in 16
states as nonattainment for the 2010 1-
hour SO, NAAQS. See 78 FR 47191
(August 5, 2013). EPA signed Federal
Register notices of promulgation for
round 2 designations ® on June 30, 2016
(81 FR 45039 (July 12, 2016)) and on
November 29, 2016 (81 FR 89870
(December 13, 2016)), and round 3
designations ® on December 21, 2017 (83
FR 1098 (January 9, 2018)).7

On August 21, 2015 (80 FR 51052),
EPA separately promulgated air quality
characterization requirements for the
2010 1-hour SO, NAAQS in the Data
Requirements Rule (DRR). The DRR
requires state air agencies to
characterize air quality, through air
dispersion modeling or monitoring, in
areas associated with sources that
emitted 2,000 tons per year (tpy) or
more of SO,, or that have otherwise
been listed under the DRR by EPA or
state air agencies. In lieu of modeling or
monitoring, state air agencies, by
specified dates, could elect to impose
federally-enforceable emissions
limitations on those sources restricting
their annual SO, emissions to less than
2,000 tpy, or provide documentation
that the sources have been shut down.
EPA expected that the information
generated by implementation of the DRR
would help inform designations for the
2010 1-hour SO, NAAQS that must be
completed by December 31, 2020
(“round 47).

In rounds 1 and 3 of designations,
EPA designated three SO»
nonattainment areas and one
unclassifiable area in Florida. In round
1, EPA designated portions of Nassau
and Hillsborough counties as

4The term “round” in this instance refers to
which “round of designations.”

5EPA and state documents and public comments
related to the round 2 final designations are in the
docket at regulations.gov with Docket ID No. EPA—
HQ-OAR-2014-0464 and at EPA’s website for SO,
designations at https://www.epa.gov/sulfur-dioxide-
designations.

6EPA and state documents and public comments
related to round 3 final designations are in the
docket at regulations.gov with Docket ID No. EPA—
HQ-0OAR-2017-0003 and at EPA’s website for SO,
designations at https://www.epa.gov/sulfur-dioxide-
designations.

7 Consent Decree, Sierra Club v. McCarthy, Case
No. 3:13—cv—3953-SI (N.D. Cal. Mar. 2, 2015). This
consent decree requires EPA to sign for publication
in the Federal Register notices of the Agency’s
promulgation of area designations for the 2010 1-
hour SO, NAAQS by three specific deadlines: July
2, 2016 (“round 2”’); December 31, 2017 (‘“round
3”); and December 31, 2020 (“round 4”).
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nonattainment for the 2010 1-hour SO,
NAAQS based on air quality monitoring
data (Nassau, FL Area and Hillsborough,
FL Area, respectively).8 In round 3, EPA
designated portions of Hillsborough and
Polk counties (Hillsborough-Polk, FL
Area) as nonattainment for the 2010 1-
hour SO, NAAQS based on air quality
modeling.? EPA also designated
portions of Hillsborough and Polk
counties (Mulberry, FL Area) as
unclassifiable for the 2010 1-hour SO,
NAAQS in round 3. The remaining
counties in Florida were designated as
attainment/unclassifiable in round 3;
therefore, no areas in Florida will be
designated in round 4.10

8 The Nassau and Hillsborough Areas are
currently attaining the 2010 1-hour SO, NAAQS
based on complete, quality-assured, and certified
air quality monitoring data for 2016-2018 and air
dispersion modeling showing attainment of the
2010 1-hour SO> NAAQS in the area. Florida
submitted a request that EPA redesignate both areas
to attainment, and EPA approved the redesignation
request and associated maintenance plan for the
Nassau Area on April 24, 2019 (84 FR 17085). EPA
approved the redesignation request and associated
maintenance plan for the Hillsborough Area on
November 12, 2019 (84 FR 60927). EPA approved
the attainment demonstration for the Nassau Area
on July 3, 2017, and incorporated the new allowable
emission rates and control measures into the SIP,
making them permanent and enforceable. See 82 FR
30749. EPA’s redesignation of the Nassau Area was
based, in part, on a modeled attainment
demonstration that included permanent and
enforceable SO, controls and emissions limits at the
Rayonier and WestRock facilities showing
attainment of the 2010 1-hour SO, standard by the
statutory deadline.

9EPA designated a portion of Citrus County,
Florida as unclassifiable in round 3 designations on
December 21, 2017 (83 FR 1098). However, on
March 28, 2018, EPA withdrew the designation of
unclassifiable for the area and established a
designation of attainment/unclassifiable for that
area based on complete, quality-assured and
certified air quality monitoring data from 2017
submitted by FDEP, and modeling showing
attainment of the 2010 1-hour SO, NAAQS in the
area. See 83 FR 14597 (April 5, 2018). On
September 9, 2019 (84 FR 47216), EPA proposed
approval of Florida’s February 15, 2019, draft
redesignation requests and maintenance plan for
the round 3 Hillsborough-Polk County SO,
nonattainment area, the redesignation request for
the Mulberry unclassifiable area, and adoption of
new 24-hour SO, emission limits for the two
primary emission sources in the areas. The public
comment period has closed, and EPA is not
reopening that comment period through this
infrastructure proposal.

10 See Technical Support Document: Chapter 9
Final Round 3 Area Designations for the 2010 1-
Hour SO Primary National Ambient Air Quality
Standard for Florida at https://www.epa.gov/sites/
production/files/2017-12/documents/09-fl-so2-rd3-
final.pdf. See also Technical Support Document:
Chapter 9 Intended Round 3 Area Designations for
the 2010 1-Hour SO, Primary National Ambient Air
Quality Standard for Florida at https://
www.epa.gov/sites/production/files/2017-08/
documents/9_fl_so2_rd3-final.pdf.

II. Relevant Factors Used To Evaluate
2010 1-Hour SO, Interstate Transport
SIPs

Although SO is emitted from a
similar universe of point and nonpoint
sources as is directly emitted fine
particulate matter (PM> s) and the
precursors to ozone and PMs s, interstate
transport of SO; is unlike the transport
of PM, 5 or ozone because SO, emissions
sources usually do not have long range
SO, impacts. The transport of SO,
relative to the 2010 1-hour SO, NAAQS
is more analogous to the transport of
lead (Pb) relative to the Pb NAAQS in
that emissions of SO, typically result in
1-hour pollutant impacts of possible
concern only near the emissions source.
However, ambient 1-hour
concentrations of SO, do not decrease as
quickly with distance from the source as
do 3-month average concentrations of
Pb, because SO, gas is not removed by
deposition as rapidly as are Pb particles
and because SO, typically has a higher
emissions release height than Pb.
Emitted SO, has wider ranging impacts
than emitted Pb, but it does not have
such wide-ranging impacts that
treatment in a manner similar to ozone
or PM, 5 would be appropriate.
Accordingly, while the approaches that
EPA has adopted for ozone or PM; 5
transport are too regionally focused, the
approach for Pb transport is too tightly
circumscribed to the source. SO»
transport is therefore a unique case and
requires a different approach.

In this proposed rulemaking, as in
prior SO, transport analyses, EPA
focuses on a 50 km-wide zone because
the physical properties of SO, result in
relatively localized pollutant impacts
near an emissions source that drop off
with distance. Given the properties of
SO,, EPA selected a spatial scale with
dimensions from four to 50 kilometers
(km) from point sources—the “urban
scale”’—to assess trends in area-wide air
quality that might impact downwind
states.1?

In its SIP submission, FDEP identified
a distance threshold to reflect the
transport properties of SO,. FDEP
selected the “urban scale” as
appropriate in assessing trends in both
area-wide air quality and the
effectiveness of large-scale pollution
control strategies at such point sources.
FDEP supported this transport distance
threshold with references to the March

11 For the definition of spatial scales for SO», see
40 CFR part 58, Appendix D, section 4.4 (“Sulfur
Dioxide (SO») Design Criteria”). For further
discussion on how EPA applies these definitions
with respect to interstate transport of SO, see
EPA’s proposed rulemaking on Connecticut’s SO,
transport SIP. See 82 FR 21351, 21352, 21354 (May
8, 2017).

1, 2011, EPA memorandum titled
“Additional Clarification Regarding
Application of Appendix W Modeling
Guidance for the 1-hour NO, National
Ambient Air Quality Standard,” and
noted that this clarification applies
equally to the 2010 1-hour SO,
standard.12 The memorandum offers a
general guideline for estimating the
distance to maximum 1-hour impact
and the region of significant
concentration gradients that may apply
in relatively flat terrain, which is
approximately 10 times the source’s
release height.13 FDEP states that no SO»
source in Florida (which has flat terrain)
has a stack height of more than 205
meters and thus, the maximum distance
to a significant concentration gradient
from a Florida source is approximately
2,050 meters (i.e., 2.05 km) from the
source, after which a source’s impacts
decrease significantly. Additionally, the
memorandum indicates that the
inclusion of all emissions sources
within 50 km of the source under
analysis is likely to produce an overly
conservative result in most cases.

Given the properties of SO, EPA
preliminarily agrees with Florida’s
selection of the urban scale to assess
trends in area-wide air quality that
might impact downwind states. As
discussed further in section III.B, EPA
believes that Florida’s selection of the
urban scale is appropriate for assessing
trends in both area-wide air quality and
the effectiveness of large-scale pollution
control strategies at SO, point sources.
Florida’s selection of this transport
distance for SO is consistent with 40
CFR 58, Appendix D, Section 4.4.4(4)
“Urban scale,” which states that
measurements in this scale would be
used to estimate SO, concentrations
over large portions of an urban area with
dimensions from four to 50 km. The
American Meteorological Society/
Environmental Protection Agency
Regulatory Model (AERMOD) is EPA’s
preferred modeling platform for
regulatory purposes for near-field
dispersion of emissions for distances up
to 50 km. See Appendix W of 40 CFR
part 51. Thus, EPA concurs with
Florida’s application of the 50-km
threshold as a reasonable distance to
evaluate emission source impacts into
neighboring states and to assess air
quality monitors within 50 km of the
State’s border, which is discussed
further in section III.C.

12EPA’s March 1, 2011, memorandum,
Additional Clarification Regarding Application of
Appendix W Modeling Guidance for the 1-hour NO
National Ambient Air Quality Standard, is available
at: https://www.epa.gov/sites/production/files/2015-
07/documents/appwno2_2.pdf.

131d. at pp. 15-16.
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As discussed in sections III.C and
II1.D, EPA first reviewed Florida’s
analysis to assess how the State
evaluated the transport of SO, to other
states, the types of information used in
the analysis, and the conclusions drawn
by the State. EPA then conducted a
weight of evidence analysis based on a
review of the State’s submission and
other available information, including
SO, air quality and available source
modeling for other states’ sources
within 50 km of the Florida border.14

I11. Florida’s SIP Submission and EPA’s
Analysis

A. State Submission

On September 18, 2018, FDEP
submitted a revision to the Florida SIP
addressing prongs 1 and 2 of CAA
section 110(a)(2)(D)(i)(I) for the 2010 1-
hour SO, NAAQS. Florida conducted a
weight of evidence analysis to examine
whether SO, emissions from the State
adversely affect attainment or
maintenance of the 2010 1-hour SO,
NAAQS in downwind states.

FDEP concluded that the State is
meeting its prong 1 and prong 2
obligations for the 2010 1-hour SO,
NAAQS. FDEP based its conclusions on:
Trends in SO, design values (DVs) 15 at
the State’s air quality monitors from
2007-2017; SO, DVs for monitors
located within 50 km of the Florida
border; SO, emissions trends statewide

from 2000-2017; the change in SO,
emissions from 2014-2017 at the largest
sources of SO, within 50 km of the
border; available SO, modeling data for
the State’s round 3 DRR sources; and
SIP-approved State and federal
regulations that establish requirements
for sources of SO, emissions. EPA’s
evaluation of Florida’s September 18,
2018, SIP submission is detailed in
sections III.B, C, and D.

B. EPA’s Evaluation Methodology

EPA believes that a reasonable
starting point for determining which
sources and emissions activities in
Florida are likely to impact downwind
air quality in other states with respect
to the 2010 1-hour SO, NAAQS is by
using information in EPA’s National
Emissions Inventory (NEI).16 The NEI is
a comprehensive and detailed estimate
of air emissions for criteria pollutants,
criteria pollutant precursors, and
hazardous air pollutants from air
emissions sources, that is updated every
three years using information provided
by the states and other information
available to EPA. EPA evaluated data
from the 2014 NEI (version 2), the most
recently available, complete, and quality
assured dataset of the NEI.

FDEP provided 2014 NEI SO,
emissions data statewide by source
category. FDEP states that fuel
combustion by electric generating units

(EGUs) is the largest source of SO»
emissions in Florida, representing 60
percent of the State’s SO, emissions.
FDEP also states that other large sources
of SO, emissions in Florida include
chemical and allied product
manufacturing and fuel combustion at
industrial sources, which, when added
to the EGU SO, emissions, comprise 80
percent of Florida’s total SO, emissions.

As shown in Table 1, the majority of
SO; emissions in Florida originate from
fuel combustion at point sources.” In
2014, the total SO, emissions from point
sources in Florida comprised
approximately 83 percent of the total
SO, emissions in the State. Further
analysis of these data show that SO,
emissions from fuel combustion from
point sources make up approximately
68 percent of the State’s total SO»
emissions. Because emissions from the
other listed source categories are more
dispersed throughout the State, those
categories are less likely to cause high
ambient concentrations when compared
to a point source on a ton-for-ton basis.
Based on EPA’s analysis of the 2014
NEIL EPA believes that it is appropriate
to focus the analysis on SO, emissions
from Florida’s larger point sources (i.e.,
emitting over 100 tpy of SO, in 2017),
which are located within the “urban
scale,” i.e., within 50 km of one or more
state borders.

TABLE 1—SUMMARY OF 2014 NEI (VERSION 2) SO, DATA FOR FLORIDA BY SOURCE TYPE

-~ Percent of

Category Em(ltsps;;ms total SO

emissions
Fuel Combustion: EGUS (All FUEI TYPES) ...ecoviiuiiiiiiieieieereseer sttt sn e sn s n e snesne e e nreennean 99,362.87 60.4
Fuel Combustion: Industrial Boilers/Internal Combustion Engines (All Fuel TYpes) ......ccccvviriiinieiiieniiinieesnens 11,868.39 7.2
Fuel Combustion: Commercial/Institutional (All FUEI TYPES) ..cccviiiriiirieiiiieee e e 188.60 0.1
Fuel Combustion: Residential (All FUEI TYPES) ...ooiiiiiiiiiieiii ittt 91.66 0.1
Industrial Processes (All CAtEQOIES) ......ciuireiierieiieieieee sttt sttt r e e nn e sbe e neereennesreenenreennenn 24,904.24 15.1
Mobile SOUICES (All CAtEGOTIES) .....eiiueiiiiiiiiitie ettt ettt b e e et sttt e e e s e sae e aateenbeeeneeanneeanees 12,534.89 7.6
LT (Y Y/ o 1= TSRO P PSP URP 13,342.46 8.1
L =TS LI 1= oo - | RSP 2,161.72 1.3
SOIVENT PIOCESSES ...t ittt ettt ettt e e s et sa et e sae e e e e R e e e e Rt e s e b e e st bt eas e e bt ean e nreeanenreennenneennennensnenns 0.15 0
Miscellaneous (NON-INAUSTIAI) .......cooiiiiiiiiieie et st b e et sb e sane e nbe e er e nneeeanees 13.50 0
SO2 EMISSIONS TOMAI ...t e e et e e e e e e e e e e e e e et beeeeeaeseasbssaeeaeeeaensseneeeeseaassnrnnees 164,468.48 100

14 This proposed approval action is based on the
information contained in the administrative record
for this action and does not prejudge any other
future EPA action that may make other
determinations regarding Florida’s or any
neighboring state’s air quality status. Any such
future actions, such as area designations under any
NAAQS, will be based on their own administrative
records and EPA’s analyses of information that
become available at those times. Future available
information may include, and is not limited to,
monitoring data and modeling analyses conducted
pursuant to the DRR and information submitted to
EPA by states, air agencies, and third-party

stakeholders such as citizen groups and industry
representatives.

15 A “Design Value” is a statistic that describes
the air quality status of a given location relative to
the level of the NAAQS. The DV for the primary
2010 1-hour SO> NAAQS is the 3-year average of
annual 99th percentile daily maximum 1-hour
values for a monitoring site. For example, the 2017
DV is calculated based on the three-year average
from 2015-2017. The interpretation of the primary
2010 1-hour SO> NAAQS including the data
handling conventions and calculations necessary
for determining compliance with the NAAQS can
be found in Appendix T to 40 CFR part 50.

16 EPA’s NEI is available at https://www.epa.gov/
air-emissions-inventories/national-emissions-
inventory.

17 Florida’s point sources listed in Table 1, for the
purposes of this proposed action, are comprised of
all of the “Fuel Combustion” categories and
“Industrial Processes (All Categories),” with the
exception of residential fuel combustion.
Residential fuel consumption is considered a
nonpoint source, and thus, residential fuel
combustion data is not included in the point source
fuel combustion data and related calculations.
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As explained in Section II, because
the physical properties of SO, result in
relatively localized pollutant impacts
near an emissions source that drop off
with distance, in SO, transport analyses,
EPA focuses on a 50 km-wide zone.
Thus, EPA focused its evaluation on
Florida’s point sources of SO, emissions
located within approximately 50 km of
another state and their potential impact
on neighboring states.

As discussed in section L.B., EPA’s
current implementation strategy for the
2010 1-hour SO, NAAQS includes the
flexibility to characterize air quality for
stationary sources subject to the DRR via
either data collected at ambient air
quality monitors sited to capture the
points of maximum concentration, or air
dispersion modeling (hereinafter
referred to as “DRR monitors” or “DRR
modeling,” respectively). EPA’s
assessment of SO, emissions from
Florida’s point sources located within
approximately 50 km of another state
and their potential impacts on
neighboring states (see sections III.C.1.
and II.C.2 of this notice) and SO air
quality data at monitors within 50 km
of the Florida border (see section III.C.3.
of this notice) is informed by all
available data at the time of this
proposed rulemaking.18

As described in Section III, EPA
proposes to conclude that an assessment
of Florida’s satisfaction of the prong 1
and 2 requirements under section
110(a)(2)(D)(1)() of the CAA for the 2010
1-hour SO, NAAQS may be reasonably
based upon evaluating the downwind
impacts via modeling and an assessment
of SO, emissions from Florida’s point
sources emitting more than 100 tpy of
SO:; (including fuel combustion sources)
that are located within approximately
50 km of another state, and upon any
federal regulations and SIP-approved
regulations affecting SO, emissions of
Florida’s sources.

C. EPA’s Prong 1 Evaluation—
Significant Contribution to
Nonattainment

Prong 1 of the good neighbor
provision requires states’ plans to
prohibit emissions that will contribute
significantly to nonattainment of a
NAAQS in another state. FDEP asserts
in its submission that Florida will not
contribute significantly to
nonattainment in any other state with

18 EPA notes that the evaluation of other states’
satisfaction of section 110(a)(2)(D)(@i)(I) for the 2010
1-hour SO> NAAQS can be informed by similar
factors found in this proposed rulemaking but may
not be identical to the approach taken in this or any
future rulemaking for Florida, depending on
available information and state-specific
circumstances.

respect to the 2010 1-hour SO, standard.
To evaluate Florida’s satisfaction of
prong 1, EPA assessed the State’s SIP
submission with respect to the
following factors: (1) Potential ambient
impacts of SO, emissions from certain
facilities in Florida on neighboring
states based on available SO,
designation air dispersion modeling
results; (2) SO, emissions from Florida
sources; (3) SO, ambient air quality for
Florida and neighboring states; (4) SIP-
approved Florida regulations that
address SO, emissions; and (5) federal
regulations that reduce SO- emissions at
Florida sources. A detailed discussion
of Florida’s SIP submission with respect
to each of these factors follows.19 EPA
proposes, based on the information
available at the time of this rulemaking,
that these factors, taken together,
support the Agency’s proposed
determination that Florida will not
contribute significantly to
nonattainment of the 2010 1-hour SO»
NAAQS in another state. As discussed
in the following sections, EPA’s
proposed conclusion is based, in part,
on the fact that modeling results for
Florida’s four DRR sources within 50
km of another state’s border indicate
that the maximum impacts do not
exceed the level of the 2010 1-hour SO,
NAAQS. Regarding three out-of-state
DRR sources within 50 km of the
Florida border which are located in
Alabama, the information available to
the Agency does not indicate there are
violations of the 2010 1-hour SO,
NAAQS in Alabama to which Florida
sources could contribute. In addition,
2017 SO, emissions for Florida’s non-
DRR sources emitting over 100 tons of
SO, within 50 km of another state are
at distances or emit levels of SO, that
make it unlikely that these SO,
emissions could interact with SO,
emissions from the neighboring states’
sources in such a way as to contribute
significantly to nonattainment in
neighboring states. Finally, the
downward trends in SO, emissions and
DVs for air quality monitors in the State,
combined with federal regulations and
SIP-approved regulations affecting SO,
emissions of Florida’s sources, further
support EPA’s proposed conclusion.

1. SO, Designations Air Dispersion
Modeling

a. State Submission

In Appendix 2 to Florida’s SIP
revision, FDEP included the State’s
January 13, 2017, modeling reports for

19EPA has reviewed Florida’s submission, and
where new or more current information has become
available, is including this information as part of
the Agency’s evaluation of this submission.

the four DRR sources in the State within
50 km of the Florida border:
Jacksonville Electric Authority (JEA)—
Northside Generating Station (NGS)/St.
Johns River Power Park (SJRPP); 202!
WestRock CP, LLC—Fernandina Beach
Mill (WestRock); Gulf Power Crist Plant
(Crist Plant); and White Springs
Agricultural Chemical—Swift Creek
Chemical Complex (White Springs).
Florida used AERMOD to evaluate the
area around each of these sources to
satisfy the requirements of the DRR and
ran the model for the years 2012—-2014
using actual emissions data and
monitored SO, background
concentrations. FDEP asserts that the
modeling results indicate that the area
surrounding each facility is in
attainment of the 2010 1-hour SO,
NAAQS, as shown in the modeling
reports included in Appendix 2 of the
State’s 2018 submission. FDEP included
a table showing emissions decreases for
these DRR sources from 2014 to 2017
(see Table 2 of Appendix 1 to Florida’s
SIP submission), and states that since
2014, actual emissions from these
sources have collectively decreased by
74 percent.22 A summary of the
modeling results for Florida’s DRR
sources within 50 km of the State’s
border, including supplemental data
EPA has reviewed as part of the
Agency'’s analysis, is shown in Table 2
of section III.C.1.b.

b. EPA Analysis

EPA evaluated the DRR modeling data
in Florida’s SIP submission for sources
in the State and supplemented this data
with available DRR modeling results for
sources in adjacent states (i.e., Alabama
and Georgia) that are within 50 km of
the Florida border.23 The purpose of

20JEA owns and operates the combined NGS and
SJRPP facility in Jacksonville, Florida. Table 2 of
Appendix 1 in Florida’s September 18, 2018, SIP
submission lists JEA NGS and JEA SJRRP
separately; however, these sources are modeled as
one source under the DRR.

21Units 1 and 2 at St. John River Power Park shut
down, effective December 31, 2017.

22EPA notes that on page 5 of the State’s
September 18, 2018, SIP submission, FDEP
inadvertently states that since 2014, actual
emissions from the four DRR sources in Florida
within 50 km of the border have decreased by 65
percent. EPA has confirmed that the value of 74
percent in Table 2 of Appendix 1 is correct.

23 As discussed in section I.B., Florida used air
dispersion modeling to characterize air quality in
the vicinity of certain SO, emitting sources to
identify the maximum 1-hour SO, concentrations in
ambient air which informed EPA’s round 3 SO,
designations. EPA’s preferred modeling platform for
regulatory purposes is AERMOD (Appendix W of 40
CFR part 51). In these DRR modeling analyses using
AERMOD, the impacts of the actual emissions for
one or more of the recent 3-year periods (e.g., 2012—
2014, 2013—-2015, 2014-2016) were considered, and
in some cases, the modeling was of currently
effective limits on allowable emissions in lieu of or
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evaluating modeling results in adjacent
states within 50 km of the Florida
border is to ascertain whether any
nearby sources in Florida are impacting
a violation of the 2010 1-hour SO,
NAAQS in another state.

Table 2 provides a summary of the
modeling results for the four modeled
DRR sources in Florida which are
located within 50 km of another state.
The modeling analyses for these four
DRR sources resulted in no modeled

violations of the 2010 1-hour SO,
NAAQS within the modeling domains
for each facility. As a result, no further
analysis is necessary for assessing the
impacts of the interstate transport of
SO- pollution from these sources.

TABLE 2—FLORIDA SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF ANOTHER STATE

Q&gﬁggf]ﬁg; o Modeled 99th percentile daily ) )
DRR source County source to Other_ facilities included maximum 1-hour SO Model grid extends into
: in modeling? concentration another state?
adjacent state (ppb)
(km) pp
Crist Plant ........... Escambia ............ 17 (AL) oo Yes—International Paper Pensa- 33.81 (based on 2012-2014 actual | No.
cola Facility (FL). emissions for both facilities).
JEA-NGS/SJRPP | Duval .......cccccune 35 (GA) oo Yes—Cedar Bay/Generating Plant, | 56.22 (based on 2012-2014 actual | No.
Renessenz Jacksonville Facility emissions for SURPP and
(now Symrise, Inc.), Anchor Renessenz Jacksonville Facility
Glass Jacksonville Plant, and IFF (now Symrise, Inc.); allowable
Chemical Holdings (FL). emission rates for Cedar Bay,
Anchor Glass, and IFF Chemical
facilities).
WestRock 24 ....... Nassau ............... <5 (GA) oo Yes—Rayonier Performance Fibers | 66.09 (based on 2012-2014 actual | Yes (approximately 3 km
(FL). emissions for WestRock and into a portion of southern
Rayonier and permitted allowable Georgia).
emissions for three minor units at
WestRock).
White Springs ..... Hamilton ............. 16 (GA) ovvreene Yes—PCS Suwannee River Plant* | 56.34 (based on 2012-2014 actual | No.
(FL). emissions for sulfuric acid plants
E & F and permitted allowable
emissions for the PCS
Suwaneee River Plant and the
remaining sources at White
Springs River Plant equivalent to
1,276 tpy).

*The PCS Suwannee River Plant shut down most of its operations in 2014.

There are three DRR sources in
neighboring states which are located
within 50 km of Florida and which
elected to provide air dispersion
modeling under the DRR: Alabama
Power Company—James M. Barry
Electric Generating Plant (Plant Barry);
Akzo Nobel Functional Chemicals—
LeMoyne Site (AkzoNobel); and
Escambia Operating Company—Big
Escambia Creek Plant (Big Escambia),
which are located approximately 36, 41,
and 8 km, respectively, from the Florida
border. These sources are all located in
Alabama. With respect to the modeling
and other information submitted by
Alabama under the DRR for these
modeled Alabama sources, EPA
previously stated that the Agency does
not have sufficient information to
determine whether the areas around
these sources meet or do not meet the
2010 1-hour SO, NAAQS or contribute

as a supplement to modeling of actual emissions.
The available air dispersion modeling of certain
SO> sources can support transport related
conclusions about whether sources in one state will
potentially contribute significantly to
nonattainment or interfere with maintenance of the
2010 1-hour SO, standard in other states. While
AERMOD was not designed specifically to address
interstate transport, the 50-km distance that EPA
recommends for use with AERMOD aligns with the
concept that there are localized pollutant impacts
of SO, near an emissions source that drop off with
distance. Thus, EPA believes that the use of

to an area that does not meet the
standard, and thus designated these
areas as unclassifiable.25 Accordingly,
the Agency has further assessed
AkzoNobel and Plant Barry in section
II.C.2.b. of this action to determine
whether there is evidence of a violation
in Alabama with respect to interstate
transport for the 2010 1-hour SO,
NAAQS.

Regarding Big Escambia, the Alabama
Department of Environmental
Management (ADEM) provided
supplemental information to EPA in
correspondence dated September 5,
2019, September 20, 2019, and
September 25, 2019, December 2, 2019,
and December 6, 2019 (collectively, the
“Big Escambia Supplement”) to address
interstate transport by evaluating
potential SO, ambient air impacts in the
neighboring state of Florida.26 On
December 31, 2019 (84 FR 72278), EPA

AERMOD provides a reliable indication of air
quality for transport purposes.

24 As discussed in footnote 8, EPA’s redesignation
of the Nassau Area was based, in part, on a modeled
attainment demonstration that included permanent
and enforceable SO, controls and emissions limits
at the Rayonier and WestRock facilities showing
attainment of the 2010 1-hour SO, standard.

25 See EPA’s initial and final technical support
document (TSDs) for Alabama at: https://
www.epa.gov/sites/production/files/2017-08/
documents/3_al_so2_rd3-final.pdf and https://

published a notice of proposed
rulemaking containing an evaluation of
this supplemental information 27 and
proposing to determine that ADEM’s
revised modeling for Big Escambia can
be used for evaluating interstate
transport of SO, emissions from this
facility to locations in Florida. Big
Escambia is located 8 km from the
Florida border, 21 km northwest from
Breitburn Operating, L.P (Breitburn), the
nearest SO, source in Florida. Breitburn
is located less than 5 km from the
Florida-Alabama border. Florida’s
submittal indicates that Breitburn’s
2017 SO, emissions are 1,491 tons. Due
to its proximity to Big Escambia,
Alabama’s modeling analysis includes
Breitburn as a modeled nearby source
using its permitted allowable emissions
of 2,181 pounds per hour (9,553 tpy).
This modeling indicates that the
maximum impacts do not exceed the

www.epa.gov/sites/production/files/2017-12/
documents/03-al-so2-rd3-final.pdf.

26 The Big Escambia Supplement is available in
Docket ID: EPA-R04-OAR-2018-0792.

27 EPA prepared a TSD—titled “Technical
Support Document (TSD) Addressing Big Escambia
Data Requirements Rule (DRR) Modeling for the
Purpose of Evaluating Interstate Transport”—
analyzing the sufficiency of the model for use in
evaluating interstate transport from Big Escambia.
The TSD is located in the docket for that proposed
rulemaking at Docket ID: EPA-R04-OAR-2018—
0792.


https://www.epa.gov/sites/production/files/2017-12/documents/03-al-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/03-al-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/03-al-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/3_al_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/3_al_so2_rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/3_al_so2_rd3-final.pdf
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level of the 2010 1-hour SO, NAAQS.
EPA believes that the modeling provides
a conservative estimate of Breitburn’s
SO, impacts at locations in Alabama
near the Florida-Alabama border,
because the Big Escambia modeling
used allowable emissions of SO, for
Breitburn, which are approximately 6.4
times Breitburn’s actual SO, emissions
for 2017 (9,533 tons/1,491 tons = 6.4).

Breitburn’s 2014-2018 SO, emissions
contained in EPA’s Emissions Inventory
System (EIS) are shown in Table 3
below. SO, emissions have remained
fairly constant from 2014-2018, with
the 2018 emissions representing the
lowest emissions over that time period.
Breitburn’s 2014—2018 emissions profile
demonstrates that Breitburn has
consistently operated well below its

permitted allowable emission rate.
Thus, Breitburn’s actual contribution to
SO, concentrations in Alabama would
likely be much less than the predicted
concentrations in the Big Escambia
modeling. Based upon this information,
EPA proposes to find that SO, emissions
from Breitburn will not contribute
significantly to nonattainment in
Alabama.

TABLE 3—BREITBURN SO, EMISSIONS TRENDS (2014-2018)

[Tons]
Source 2014 2015 2016 2017 2018
Breitburn ... 1,327 1,454 1,461 1,491 *1,242

*Data submitted to EIS by FDEP.

EPA believes that the modeling
results for the DRR sources located in
Florida (summarized in Table 2) and
available information for the areas
surrounding the DRR sources in
Alabama within 50 km of the Florida
border do not indicate there are
violations of the 2010 1-hour SO,
NAAQS in Alabama to which Florida
sources could contribute, based partially
on the updated modeling completed by
Alabama which addresses the Breitburn
facility, weighed along with the other
factors in this notice, support EPA’s
proposed conclusion that sources in
Florida will not contribute significantly
to nonattainment of the 2010 1-hour SO,
NAAQS in any other state.

2. SO, Emissions Analysis
a. State Submission

As discussed in section III.B, Florida’s
SIP revision presents SO, emissions
from EPA’s 2014 NEI by source category
and statewide SO, emission trends for
stationary industrial, on-road, nonroad,
and nonpoint sources from 2000 to
2017. The State notes that SO»
emissions from stationary, on-road,
nonroad, and nonpoint sources have
decreased by 90, 95, 99, and 61 percent,
respectively, since 2000. FDEP states
that the largest source categories of SO»

emissions in Florida according to the
2014 NEI are chemical and allied
product manufacturing and fuel
combustion at electric utilities and
industrial facilities. SO, emissions from
industrial sources have decreased by 90
percent since the year 2000 due to unit
shut downs, fuel switches from higher
sulfur-emitting fuels to lower sulfur-
emitting fuels, and SO, reductions due
to sources’ compliance with EPA’s
Mercury and Air Toxics Standards
(MATS). FDEP anticipates that
emissions are expected to decrease
further in the coming years due to
additional emission unit shutdowns and
fuel switches.

In addition, FDEP included 2014 and
2017 emissions for Florida’s four DRR
sources within 50 km of the State’s
border (discussed in section III.C.1 and
listed in Table 2). From 2014 to 2017,
total annual SO, emissions from these
four sources have decreased by 22,021
tons (74 percent) from 29,762 tons to
7,741 tons.

b. EPA Analysis

EPA reviewed the SO, emissions data
from 1990 to 2017 for Florida and the
adjacent states of Alabama and Georgia.
EPA notes that statewide SO, emissions
for these states, including Florida, have

decreased significantly over this time
period. This data specifically shows that
Florida’s statewide SO, emissions
decreased from approximately 799,150
tons in 1990 to 100,850 tons in 2017.28
As discussed in section III.B, EPA also
finds that it is appropriate to examine
the impacts of SO, emissions from
stationary sources emitting greater than
100 tons of SO; in Florida at distances
ranging from zero km to 50 km from a
neighboring state’s border. Therefore, in
addition to those sources addressed in
section III.C.1.b. of this notice, EPA also
assessed the potential impacts of SO,
emissions from stationary sources not
subject to the DRR that emitted over 100
tons of SO, in 2017 and are located in
Florida within 50 km from the border.
EPA assessed this information to
evaluate whether the SO, emissions
from these sources could interact with
SO, emissions from the nearest source
in a neighboring state in such a way as
to impact a violation of the 2010 1-hour
SO, NAAQS in that state. Table 4 lists
the four sources in Florida not regulated
under the DRR that emitted greater than
100 tpy of SO in 2017 and are located
within 50 km of the State’s border (i.e.,
Anchor Glass Container Corporation
(Anchor), Breitburn, IFF Chemical
Holdings, Inc. (IFF), and Symrise).

TABLE 4—FLORIDA NON-DRR SO> SOURCES EMITTING GREATER THAN 100 TPY NEAR NEIGHBORING STATES

Approximate
: distance to
2017 Annual %ﬁ’gg’:fgg?ée Closest nearest Nearest neighboring state non-DRR SO
Florida source SO, emissions Florida border neighboring neighboring source & 2017 emissions
(tons) (km) state state (>100 tons SO5)
SO, source
(km)
ANChOr ..o 1171 26 | Georgia ............. 92 | Brunswick Cellulose LLC (281.4 tons).
Breitburn 1,491 <5 | Alabama .... 16 | Georgia-Pacific Brewton LLC (103 tons).
IFF 494 1 27 | Georgia ............. 91 | Brunswick Cellulose LLC (281.4 tons).

28 State annual emissions trends for criteria
pollutants of 14 emission source categories (‘“Tier

1”) from 1990 to 2017 are available at: https://

www.epa.gov/air-emissions-inventories/air-

pollutant-emissions-trends-data.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
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TABLE 4—FLORIDA NON-DRR SO, SOURCES EMITTING GREATER THAN 100 TPY NEAR NEIGHBORING STATES—

Continued
Approximate
: distance to
2017 Annual %ﬁg&%‘é@%e Closest nearest Nearest neighboring state non-DRR SO
Florida source SO, emissions Florida border neighboring neighboring source & 2017 emissions
(tons) (km) state state (>100 tons SO»)
SO, source
(km)
SYMASE oo 824.9 38 | Georgia ............. 81 | Brunswick Cellulose LLC (281.4 tons).

Currently, the monitoring and
modeling data available to EPA does not
suggest that Alabama and Florida are
impacted by SO, emissions from the
four Florida sources not subject to the
DRR listed in Table 4. Of these four
Florida sources, Anchor, IFF, and
Symrise are located over 50 km from the
nearest source in another state emitting
over 100 tons of SO, EPA believes that
the distances greater than 50 km
between sources make it unlikely that
SO- emissions from these three Florida
sources could interact with SO,
emissions from these out-of-state
sources in such a way as to contribute

significantly to nonattainment in
Alabama and Georgia.

The remaining source, Breitburn, is
located at or less than 50 km from the
nearest source in Alabama (Georgia-
Pacific Brewton LLC) which emits
greater than 100 tons of SO,. EPA’s
evaluation of potential SO, impacts
from Breitburn on Alabama is discussed
in Section III.C.1.b of this notice. Based
upon the analysis of the modeling for
Alabama’s Big Escambia in Section
II1.C.1.b, EPA believes that emissions
from Breitburn are not contributing
significantly to nonattainment in
Alabama.

In addition, EPA evaluated the 2017
SO, emissions data for AkzoNobel and

Plant Barry, two of the DRR sources in
Alabama located within 50 km of the
Florida border for which EPA could not
rely on existing DRR modeling. This
was done to assess whether Florida
sources may potentially be impacting
the areas surrounding these Alabama
sources under the 2010 1-hour SO,
NAAQS. Table 5 provides annual 2017
SO- emissions data for AkzoNobel and
Plant Barry, along with the distances to
the closest neighboring state’s non-DRR
sources emitting over 100 tpy of SO,.
Table 6 shows the SO, emissions trends
for AkzoNobel and Plant Barry from
2012-2017 (and 2018 if data is
available).

TABLE 5—ALABAMA DRR SO> SOURCES EMITTING GREATER THAN 100 TPY NEAR NEIGHBORING STATES

Approximate
: distance to
2017 Annual %ﬁgtg):ég?ée Closest nearest Nearest neighboring state SO,
Alabama source SO, emissions Alabama neighboring neighboring source & 2017 emissions
(tons) (km) state state (>100 tons SO,)
SO, source
(km)
Plant Barry ......cccccovvveeennenn. 4,218 40 | Mississippi ........ 74 | Mississippi Power Company—Plant Daniel
(Plant Daniel) (204 tons).
AkzoNobel .......cccooeeeriieiiienne 2,201 39 | Mississippi ........ 71 | Plant Daniel (204 tons).

TABLE 6—ALABAMA DRR SO, SOURCES EMITTING GREATER THAN 100 TPY NEAR NEIGHBORING STATES—EMISSIONS

TRENDS
Alabama source 2012 2013 2014 2015 2016 2017 2018
Plant Barry * ................. 10,731 13,448 10,690 8,688 5,421 4,218 5,257
AkzoNobel .................... 3,293 2,752 2,320 3,587 3,646 2,201 **N/A

* S0, emissions for Plant Barry are from EPA’s Air Markets Program Data (AMPD) accessible at: https://ampd.epa.gov/ampd/.
**2018 SO, emissions not available for AkzoNobel.

Table 5 shows that the distances
between each facility and the nearest
state’s source to each facility which
emits over 100 tpy of SO», exceed 50
km. The closest sources in another state
to AkzoNobel and Plant Barry are
located in Mississippi; therefore, there
are no Florida sources within 50 km of
AkzoNobel and Plant Barry which could
interact with SO, emissions from these
Alabama sources in Table 4 in such a
way as to contribute significantly to
nonattainment in Alabama. Table 5

shows that SO, emissions have declined
from 2012 to 2017/2018 for these
Alabama sources.

EPA also considered whether any
changes in controls or operations had
occurred at AkzoNobel and Plant Barry.
AkzoNobel entered into a consent
decree with EPA which required more
stringent emissions limits that have
reduced SO, emissions at the facility by

2,340 tpy.29 Plant Barry has retired Unit
3, and Units 1 and 2 are restricted to
burn only natural gas as of January 1,
2017.

29The consent decree, entered on November 21,
2019, is available at: https://www.justice.gov/enrd/
consent-decree/file/1201231/download. A press
release is available at: https://www.epa.gov/
newsreleases/settlement-reached-nouryon-
functional-chemicals-llc-fka-akzo-nobel-functional-
chemicals.


https://www.justice.gov/enrd/consent-decree/file/1201231/download
https://www.justice.gov/enrd/consent-decree/file/1201231/download
https://ampd.epa.gov/ampd/
https://www.epa.gov/newsreleases/settlement-reached-nouryon-functional-chemicals-llc-fka-akzo-nobel-functional-chemicals
https://www.epa.gov/newsreleases/settlement-reached-nouryon-functional-chemicals-llc-fka-akzo-nobel-functional-chemicals
https://www.epa.gov/newsreleases/settlement-reached-nouryon-functional-chemicals-llc-fka-akzo-nobel-functional-chemicals
https://www.epa.gov/newsreleases/settlement-reached-nouryon-functional-chemicals-llc-fka-akzo-nobel-functional-chemicals
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EPA also evaluated data from the
Agency’s Air Quality System (AQS) 30
from the SO, monitors in the
surrounding areas of AkzoNobel and
Plant Barry. The only monitor within 50
km of these sources is located in Mobile
County, Alabama (AQS ID: 01-097—
0003) and is approximately 23 km from
AkzoNobel. The 2018 DV for this
monitor is 11 ppb. EPA believes that the
SO, emissions trends information in
Florida’s submission, the Agency’s
analysis of the sources in Tables 4 and
5, and the SO, emissions trends for
AkzoNobel and Plant Barry in Table 6,
support the Agency’s conclusion that
sources in Florida will not contribute
significantly to nonattainment of the
2010 1-hour SO, NAAQS in a nearby
state.

3. SO, Ambient Air Quality

a. State Submission

In its September 18, 2018, SIP
submission, FDEP included a table
showing DV trends from 2007 to 2017
for Florida’s 23 existing SO, air quality
monitors. All of Florida’s SO; air quality
monitors have 2015-2017 SO, DVs
below the level of the 2010 1-hour SO,
NAAQS. FDEP notes that the majority of
these 2015-2017 DVs are “well below”
the 2010 1-hour SO, NAAQS and that

several monitors show “‘significant
decreases” in their SO, DVs over time.31

FDEP also identified recent maximum
1-hour SO, concentrations at the one
monitor in Mobile County, Alabama,
that is within 50 km of the Florida
border and notes that these
concentrations—30.1 ppb in 2016 and
23.9 ppb in 2017—are well below the
level of the 2010 1-hour SO, NAAQS.
FDEP also included the 2017 DV (5 ppb)
for the next nearest SO, monitor—
located in Georgia—and notes that this
monitor’s DV is seven percent of the
2010 1-hour SO, NAAQS.32 In addition,
FDEP identified the closest SO,
nonattainment areas outside of Florida,
with the nearest one located
approximately 145 km away in St.
Bernard Parish in New Orleans,
Louisiana.

FDEP notes that on August 5, 2013 (78
FR 47191), EPA designated an area in
Nassau County, Florida, as
nonattainment for the 2010 1-hour SO,
NAAQS based on ambient SO,
monitoring data in the area for the three-
year period 2009-2011 (round 1
designations). In Florida’s SIP
submission, the State indicates that this
is the only SO, nonattainment area
within 50 km of another state
(approximately 4 km from the Georgia
border). FDEP submitted a redesignation

request and maintenance plan for the
area on June 7, 2018. EPA notes that,
subsequent to the state’s submission, the
Agency approved Florida’s request to
redesignate the Nassau County area to
attainment for the 2010 1-hour SO,
NAAQS and the accompanying SIP
revision containing the maintenance
plan for the area on April 24, 2019
(effective May 24, 2019). See 84 FR
17085.

b. EPA Analysis

Since the time of development of
Florida’s SIP submission, DVs based on
more recent certified monitoring data
from monitors in EPA’s AQS (“AQS
monitors”’) have become available for
Florida and the surrounding states. The
most recent certified 3-year DV period is
2016-2018. EPA has summarized the
DVs from 2012 to 2018 for AQS
monitors in Florida within 50 km of
another state in Table 7. The 2010 1-
hour SO, standard is violated at an
ambient air quality monitoring site (or
in the case of dispersion modeling, at an
ambient air quality receptor location)
when the 3-year average of the annual
99th percentile of the daily maximum 1-
hour average concentrations exceeds 75
ppb, as determined in accordance with
Appendix T of 40 CFR part 50.

TABLE 7—TREND IN 1-HOUR SO, DVS (ppb) FOR AQS MONITORS IN FLORIDA WITHIN 50 km OF ANOTHER STATE

Approximate
County AQS site code | 2010-2012 | 2011-2013 | 2012-2014 | 2013-2015 | 2014-2016 | 2015-2017 | 2016-2018 S‘:';t:g%‘?;gr
(km)

DUVAl oo 12-031-0032 16 17 17 16 16 16 18 39 (GA)
DUVAD oo *12-031-0080 13 11 17 17 17 10 “*ND 37 (GA)
DUVAl oo 12-031-0081 29 29 27 23 20 12 11 38 (GA)
DUVAl oo *12-031-0097 18 21 21 23 18 14 **ND 43 (GA)
ESCAMDIA ..o 12-033-0004 27 22 25 24 16 8 6 20 (AL)
Hamilton ..........cooveeereveennreenn. 12-047-0015 23 25 **ND **ND **ND **ND **ND 19 (GA)
NESSAU ..oveooveeeeeeeereeeeeneeene 12-089-0005 122 70 57 58 51 43 37 6 (GA)

*EPA approved the discontinuation of two SO, monitors in Duval County (AQS IDs: 12-031-0080 and 12—031-0097) in 2018.
**ND indicates “No Data” due to monitor startup or shutdown (operated less than three years), data quality issues, or incomplete data.

As shown in Table 7, the 2012-2018
DVs for six of the seven monitoring sites
in Florida within 50 km of another
state’s border have remained below the
level of the 2010 1-hour SO, NAAQS,
with the exception of the Nassau County
monitor which had a 122 ppb DV for the
2010-2012 period. The DVs at the
Nassau County monitor have declined
over the 2013 through 2018 DV time
periods, and these DVs are all below the
level of the 2010 1-hour SO, NAAQS.
The Hamilton County monitor has 2012

30EPA’s AQS contains ambient air pollution data
collected by EPA, state, local, and tribal air
pollution control agencies. This data is available at
https://www.epa.gov/air-trends/air-quality-design-
values.

and 2013 DVs of 23 and 25 ppb,
respectively, and incomplete data for
the remaining DV time periods (2014—
2018). The Hamilton County monitor
has not measured a daily exceedance of
the 2010 1-hour SO, NAAQS since
2013.

There is one AQS monitor in Alabama
(Mobile County) which is located within
50 km of the Florida border. This
monitor is approximately 45 km from
Florida and began operation on January
1, 2016. The monitor has a complete,

31See Table 3 of Appendix 1 of Florida’s
September 18, 2018, SIP submission.

32FDEP inadvertently identified the nearest
monitor in Georgia—located in Savannah, Georgia,
approximately 155 km from the State’s border—as
AQS ID 13-021-0012. EPA has confirmed that the

quality-assured 2016-2018 DV of 11
ppb, which is 85 percent below the level
of the 2010 1-hour SO, NAAQS. The
Mobile County monitor has measured
no daily exceedances of the 2010 1-hour
SO, NAAQS during its years of
operation.

EPA also evaluated monitoring data
provided to date for AQS monitors
located in states adjacent to Florida and
neighboring states within 50 km of the
State’s border that were established to
characterize the air quality around

monitor with this ID is located in Macon, Georgia,
approximately 241 km from the Florida border, and
it has 2016, 2017, and 2018 DVs of 9, 5, and 4 ppb,
respectively. The monitor located in Savannah,
Georgia, is AQS ID 13-051-1002, and it has 2016,
2017, and 2018 DVs of 52, 48, 45 ppb, respectively.


https://www.epa.gov/air-trends/air-quality-design-values
https://www.epa.gov/air-trends/air-quality-design-values
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specific sources subject to EPA’s DRR to
inform the Agency’s future round 4
designations for the 2010 1-hour SO,
NAAQS in lieu of modeling. No sources
in Florida elected to establish monitors
under the DRR and there are no DRR
monitors within 50 km of the Florida
border located in the adjacent states of
Alabama and Georgia.

EPA believes that the air quality data
for monitors within 50 km of the Florida
border within the State and in
surrounding states support EPA’s
proposed conclusion that Florida will
not contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state.

4. SIP-Approved Regulations
Addressing SO, Emissions

a. State Submission

In its September 18, 2018, SIP
submission, Florida identified SIP-
approved measures which help ensure
that SO, emissions in the State do not
contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state. FDEP
indicates that many of the current SIP-
approved rules are adopted under the
authority of subsection 403.061(35),
Florida Statutes. FDEP lists the
following SIP-approved Florida rule
chapters of the Florida Administrative
Code (F.A.C.) which establish emission
limits and other control measures for
SO,: Chapter 62—-210, F.A.C., Stationary
Sources—General Requirements;
Chapter 62—-212, F.A.C., Stationary
Sources—Preconstruction Review; and
Chapter 62—-296, F.A.C., Stationary
Sources—Emission Standards. Chapter
62—210, F.A.C establishes definitions
and the general requirements for major
and minor stationary sources of air
pollutant emissions. Chapter 62—212,
F.A.C. establishes the preconstruction
review requirements for proposed new
emissions units, new facilities, and
modifications to existing units and
facilities. Chapter 62—296, F.A.C.
establishes emission limiting standards
and compliance requirements for
stationary sources of air pollutant
emissions, including SIP emission
limits that restrict SO, emissions from
various source categories (e.g., EGUs
(Rule 62—296.405, F.A.C.) and sulfuric
acid plants (Rule 62-296.402, F.A.C.))
and source-specific SO, emission limits
that form the basis of Florida’s SO,
nonattainment area SIPs.

b. EPA Analysis

As part of EPA’s weight of evidence
approach to evaluating 2010 SO,
transport SIPs, EPA considered Florida’s
SIP-approved measures summarized in

II1.C.4.a. of this notice, which establish
emission limits, permitting
requirements, and other control
measures for SO,. For the purposes of
ensuring that SO, emissions at new
major sources or major modifications at
existing major sources in Florida do not
contribute significantly to
nonattainment of the NAAQS, the State
has a SIP-approved major source new
source review (NSR) program. Chapters
62—210 and 62-212, F.A.C. collectively
regulate the construction of any new
major stationary source or any
modification at an existing major
stationary source in an area designated
as nonattainment, attainment, or
unclassifiable. The State’s SIP-approved
prevention of significant deterioration
(PSD) regulations are found in Chapters
62-210, F.A.C., Stationary Sources—
General Requirements, and 62-212,
F.A.C., Stationary Sources—
Preconstruction Review, F.A.C., which
apply to the construction of any new
major stationary source or major
modification at an existing major
stationary source in an area designated
as attainment or unclassifiable or not yet
designated. Florida’s SIP-approved
rules, 62—210.300, F.A.C., and 62—
212.300, F.A.C., collectively govern the
preconstruction permitting of
modifications to and construction of
minor stationary sources. These major
and minor NSR rules are designed to
ensure that SO, emissions due to major
modifications at existing major
stationary sources, modifications at
minor stationary sources, and the
construction of new major and minor
sources subject to these rules will not
contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in neighboring states.

5. Federal Regulations Addressing SO»
Emissions in Florida

a. State Submission

FDEP notes that MATS has helped to
reduce SO, emissions from industrial
sources as discussed in section III.C.2.a
of this notice.

b. EPA Analysis

EPA agrees that MATS is a federal
control measure which has helped to
reduce SO, emissions in Florida, along
with other federal regulatory programs
such as: 2007 Heavy-Duty Highway
Rule; Acid Rain Program; National
Emission Standards for Hazardous Air
Pollutants; New Source Performance
Standards; Nonroad Diesel Rule; and
Tier 1 and 2 Mobile Source Rules. EPA
believes that MATS, along with the
other federal measures EPA identified,
have and continue to lower SO,

emissions, which, in turn, supports
EPA’s proposed conclusion that SO,
emissions from Florida will not
contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in another state.

6. Conclusion

EPA proposes to determine that
Florida’s September 18, 2018, SIP
submission satisfies the requirements of
prong 1 of CAA section
110(a)(2)(D)({)[). This proposed
determination is based on the following
considerations: DVs for six of Florida’s
seven AQS SO, monitors within 50 km
of another state’s border have remained
below the 2010 1-hour SO, NAAQS
since 2013 and six of these monitors
have had DVs well below the 2010 1-
hour SO, NAAQS since 2011 (the
seventh monitor in Hamilton County,
Florida, has no data to calculate DVs for
the 2012-2014 through the 2016-2018
time periods); the 2018 99th percentile
1-hour SO, concentrations for
Alabama’s Mobile County monitor
within 50 km of Florida’s border is well
below the level of the 2010 1-hour SO»
NAAQS for the 2016—2018 time period;
modeling for the DRR sources within 50
km of the Florida border both within the
State and in Alabama estimates impacts
below the level of the 2010 1-hour SO,
NAAQS; downward SO, emissions
trends in Florida; SO, emissions from
Florida sources not subject to the DRR
which each emitted over 100 tons of
SO; in 2017 are not likely interacting
with SO, emissions from the nearest
out-of-state source in a bordering state
in such a way as to cause a violation in
Alabama and Georgia due to either
distances over 50 km between the
sources or, in the case of Breitburn,
modeling which includes this source at
much higher permitted emissions shows
impacts below the level of the 2010 1-
hour SO, NAAQS; and current Florida
SIP-approved measures and federal
emissions control programs ensure
control of SO, emissions from sources
within Florida.

Based on the analysis provided by
Florida in its SIP submission and EPA’s
analysis of the factors described in
section III.C, EPA proposes to find that
sources within Florida will not
contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state.

D. EPA’s Prong 2 Evaluation—
Interference With Maintenance of the
NAAQS

Prong 2 of the good neighbor
provision requires state plans to
prohibit emissions that will interfere
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with maintenance of a NAAQS in
another state.

1. State Submission

In its September 18, 2018, SIP
submission, FDEP confirms that Florida
will not interfere with maintenance of
the 2010 1-hour SO, standard in any
other state. FDEP bases its conclusion
for prong 2 on: The localized nature of
SO, dispersion, emissions, and
monitoring data presented in the
submission and discussed in sections
II1.C.2.a and III.C.3.a of this notice, and
DRR modeling for large SO, sources
within 50 km of the State border which
shows the areas around these sources
are not exceeding the level of the 2010
1-hour SO, NAAQS. As discussed in
sections II1.C.4 and III.C.5, FDEP has
SIP-approved measures which address
sources of SO, emissions in Florida and
there are also federal measures that
control SO, emissions in the State.
Specifically, FDEP notes that SIP-
approved sections of Chapters 62—210
and 62-212, F.A.C,, require any new
major source or major modification to
undergo PSD or nonattainment NSR
permitting to demonstrate that the
source will not cause or contribute to a
violation of any NAAQS in Florida or
any other state. FDEP also states that
Florida’s SIP contains other emission
limiting standards such as Chapter 62—
296, F.A.C., which includes SIP
emissions limits that restrict SO,
emissions from various source
categories.

2. EPA Analysis

In North Carolina v. EPA, the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit)
explained that the regulating authority
must give prong 2 “independent
significance” from prong 1 by
evaluating the impact of upwind state
emissions on downwind areas that,
while currently in attainment, are at risk
of future nonattainment. North Carolina
v. EPA, 531 F.3d 896, 910-11 (D.C. Cir.
2008). EPA interprets prong 2 to require
an evaluation of the potential impact of
a state’s emissions on areas that are
currently measuring clean data, but that
may have issues maintaining that air
quality. Therefore, in addition to the
analysis presented by Florida, EPA has
also reviewed additional information on
SO air quality and emission trends to
evaluate the State’s conclusion that
Florida will not interfere with
maintenance of the 2010 1-hour SO,
NAAQS in downwind states. This
evaluation builds on the analysis
regarding significant contribution to
nonattainment (prong 1).

For the prong 2 analysis, EPA
evaluated the data discussed in section
III.C. of this notice for prong 1, with a
specific focus on evaluating emissions
trends in Florida, analyzing air quality
data, and assessing how future sources
of SO, are addressed through existing
SIP-approved and federal regulations.
Given the continuing trend of
decreasing SO, emissions from sources
within Florida, and the fact that all
areas in other states within 50 km of the
Florida border which have existing
monitors have DVs attaining the 2010 1-
hour SO, NAAQS, EPA believes that
evaluating whether these decreases in
emissions can be maintained over time
is a reasonable criterion to ensure that
sources within Florida do not interfere
with its neighboring states’ ability to
maintain the 2010 1-hour SO, NAAQS.

With respect to air quality data trends,
the 2016-2018 DVs for AQS SO,
monitors both in Florida within 50 km
of another state’s border and in Alabama
within 50 km of Florida’s border are
below the 2010 1-hour SO, NAAQS.
Further, modeling results for DRR
sources within 50 km of Florida’s border
within the State demonstrate attainment
of the 2010 1-hour SO, NAAQS, and
thus, demonstrate that Florida’s largest
point sources of SO, are not expected to
interfere with maintenance of the 2010
1-hour SO, NAAQS in another state.

EPA believes that federal and SIP-
approved State regulations discussed in
sections III.C.4 and III.C.5 that both
directly and indirectly reduce emissions
of SO; in Florida help ensure that the
State does not interfere with
maintenance of the NAAQS in another
state. SO, emissions from future major
modifications and new major sources
will be addressed by Florida’s SIP-
approved major NSR regulations
described in section III.C.4. In addition,
Florida has a SIP-approved minor NSR
permit program addressing small
emission sources of SO,. The permitting
regulations contained within these
programs are designed to ensure that
emissions from these activities do not
interfere with maintenance of the 2010
1-hour SO, NAAQS in the State or in
any other state.

3. Conclusion

EPA proposes to determine that
Florida’s September 18, 2018, SIP
submission satisfies the requirements of
prong 2 of CAA section
110(a)(2)(D)(1)(I). This determination is
based on the following considerations:
SO, emissions statewide from 2000 to
2017 in Florida have declined
significantly; SO, emissions from
Florida’s non-DRR sources emitting
greater than 100 tpy in 2017 listed in

Table 4 of this notice are not likely
interacting with SO, emissions from the
nearest out-of-state source in a
bordering state in such a way as to
interfere with maintenance of the 2010
1-hour SO, NAAQS in Alabama and
Georgia due to either distances over 50
km between the sources or, in the case
of Breitburn modeling which includes
this source at much higher permitted
emissions shows impacts below the
level of the 2010 1-hour SO, NAAQS;
current Florida SIP-approved measures
and federal emissions control programs
ensure control of SO, emissions from
sources within Florida; Florida’s SIP-
approved PSD and minor source NSR
permit programs will address future
large and small SO, sources; current
DVs for AQS SO, monitors both in
Florida within 50 km of another state’s
border and in Alabama within 50 km of
Florida’s border are below the level of
the 2010 1-hour SO, NAAQS; and
modeling for DRR sources within 50 km
of Florida’s border both within the State
and in Alabama demonstrate that
Florida’s largest point sources of SO, are
not expected to interfere with
maintenance of current attainment of
the 2010 1-hour SO, NAAQS in another
state. Based on the analysis provided by
Florida in its SIP submission and EPA’s
supplemental analysis of the factors
described in section III.C and III.D of
this notice, EPA proposes to find that
emission sources within Florida will not
interfere with maintenance of the 2010
1-hour SO, NAAQS in any other state.

IV. Proposed Action

In light of the above analysis, EPA is
proposing to approve Florida’s
September 18, 2018, SIP submission as
demonstrating that emissions from
Florida will not contribute significantly
to nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in another state.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This proposed action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
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Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 30, 2020.
Mary S. Walker,
Regional Administrator, Region 4.
[FR Doc. 2020-02502 Filed 2—7-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0305; FRL—10005—
29-Region 4]

Air Plan Approval; Tennessee;
Chattanooga Miscellaneous Revisions

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
revision to the Chattanooga portion of
the Tennessee State Implementation
Plan (SIP) submitted by the State of
Tennessee through the Tennessee
Department of Environment and
Conservation (TDEC) on behalf of the
Chattanooga/Hamilton County Air
Pollution Control Bureau (Bureau) on
September 12, 2018. The SIP submittal
removes and replaces the Chattanooga
City Code, Air Pollution Control
Ordinances pertaining to the
Chattanooga-Hamilton County Air
Pollution Control Board (Board), powers
and duties of the Board, penalties,
enforcement and permit fees. The SIP
revision that EPA is proposing to
approve is consistent with the
requirements of the Clean Air Act (CAA
or Act).

DATES: Comments must be received on
or before March 2, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2019-0305 at
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full

EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
www2.epa.gov/dockets/commenting-
epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Sean Lakeman, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—8960.
The telephone number is (404) 562—
9043. Mr. Lakeman can also be reached
via electronic mail at Jakeman.sean@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Through a letter dated September 12,
2018, TDEC submitted a SIP revision on
behalf of the Bureau requesting removal
and replacement of certain air quality
rules in the Chattanooga portion of the
Tennessee SIP.! 2 This rulemaking
proposes to approve the Chattanooga
City Code Part II, Chapter 4, Section 4—
4, “Penalties for violation of chapter,
permit or order,” 3 Section 4-6, ““Air
pollution control board; bureau of air
pollution control; persons required to
comply with chapter,” ¢ Section 4-7,

1The Bureau is comprised of Hamilton County
and the municipalities of Chattanooga, Collegedale,
East Ridge, Lakesite, Lookout Mountain, Red Bank,
Ridgeside, Signal Mountain, Soddy Daisy, and
Walden. The Bureau recommends regulatory
revisions, which are subsequently adopted by the
eleven jurisdictions. The Bureau then implements
and enforces the regulations, as necessary, in each
jurisdiction. Because the air pollution control
regulations/ordinances adopted by the jurisdictions
within the Bureau are substantively identical
(except as noted later in this notice), EPA refers
solely to Chattanooga and the Chattanooga rules
throughout the notice as representative of the other
ten jurisdictions for brevity and simplicity. See
footnotes 3 through 8, later in this notice.

2EPA received the SIP revision on September 18,
2018.

3In this proposed action, EPA is also proposing
to approve similar changes in the following sections
of the Air Pollution Control Regulations/Ordinances
for the remaining jurisdictions within the Bureau,
which were locally effective as of the relevant dates
below: Hamilton County—Section 4 (9/6/17); City
of Collegedale—Section 14-304 (10/16/17); Gity of
East Ridge—Section 8—4 (10/26/17); Gity of
Lakesite—Section 14—4 (11/2/17); Town of Lookout
Mountain—Section 4 (11/14/17); City of Red
Bank—Section 20—4 (11/21/17); City of Ridgeside—
Section 4 (1/16/18); City of Signal Mountain—
Section 4 (10/20/17); City of Soddy-Daisy—Section
8—4 (10/5/17); and Town of Walden—Section 4 (10/
16/17). The only substantive difference between the
various jurisdictions’ regulations is that
Chattanooga Ordinance Part II, Chapter 4, Section
4—4 contains an additional sentence regarding fines
and fees, which is discussed later in this notice.

4In this proposed action, EPA is also proposing
to approve substantively similar changes in the
following sections of the Air Pollution Control
Regulations/Ordinances for the remaining

Continued
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“Powers and duties of the board;
delegation,” 5 Paragraphs 4—8(a)(14), 4—
8(c)(12), 4-8(d)(4) and 4-8(d)(6) in
Section 4-8, “Installation permit and
certificate of operation,” ® Paragraph 4—
10(a), “Records,” 7 and Section 4-17,
“Enforcement of chapter; procedure for
adjudicatory hearings for violations”
into the Chattanooga portion of the
Tennessee SIP.8° Tennessee’s

jurisdictions within the Bureau, which were locally
effective as of the relevant dates below: Hamilton
County—Section 6 (9/6/17); City of Gollegedale—
Section 14-306 (10/16/17); City of East Ridge—
Section 8-6 (10/26/17); City of Lakesite—Section
14-6 (11/2/17); Town of Lookout Mountain—
Section 6 (11/14/17); Gity of Red Bank—Section 20—
6 (11/21/17); City of Ridgeside—Section 6 (1/16/
18); Gity of Signal Mountain—Section 6 (10/20/17);
City of Soddy-Daisy—Section 8-6 (10/5/17); and
Town of Walden—Section 6 (10/16/17).

5In this proposed action, EPA is also proposing
to approve substantively similar changes in the
following sections of the Air Pollution Control
Regulations/Ordinances for the remaining
jurisdictions within the Bureau, which were locally
effective as of the relevant dates below: Hamilton
County—Section 7 (9/6/17); City of Collegedale—
Section 14-307 (10/16/17); City of East Ridge—
Section 8-7 (10/26/17); City of Lakesite—Section
14-7 (11/2/17); Town of Lookout Mountain—
Section 7 (11/14/17); Gity of Red Bank—Section 20—
7 (11/21/17); City of Ridgeside—Section 7 (1/16/
18); Gity of Signal Mountain—Section 7 (10/20/17);
City of Soddy-Daisy—Section 8-7 (10/5/17); and
Town of Walden—Section 7 (10/16/17).

61In this proposed action, EPA is also proposing
to approve substantively similar changes in the
following sections of the Air Pollution Control
Regulations/Ordinances for the remaining
jurisdictions within the Bureau, which were locally
effective as of the relevant dates below: Hamilton
County—Section 8 (9/6/17); City of Collegedale—
Section 14-308 (10/16/17); City of East Ridge—
Section 8-8 (10/26/17); City of Lakesite—Section
14-8 (11/2/17); Town of Lookout Mountain—
Section 8 (11/14/17); Gity of Red Bank—Section 20—
8 (11/21/17); City of Ridgeside—Section 8 (1/16/
18); Gity of Signal Mountain—Section 8 (10/20/17);
City of Soddy-Daisy—Section 8-8 (10/5/17); and
Town of Walden—Section 8 (10/16/17).

7In this proposed action, EPA is also proposing
to approve substantively similar changes in the
following sections of the Air Pollution Control
Regulations/Ordinances for the remaining
jurisdictions within the Bureau, which were locally
effective as of the relevant dates below: Hamilton
County—Section 10 (9/6/17); City of Collegedale—
Section 14-310 (10/16/17); City of East Ridge—
Section 8-10 (10/26/17); City of Lakesite—Section
14-10 (11/2/17); Town of Lookout Mountain—
Section 10 (11/14/17); City of Red Bank—Section
20-10 (11/21/17); City of Ridgeside—Section 10 (1/
16/18); City of Signal Mountain—Section 10 (10/20/
17); Gity of Soddy-Daisy—Section 8-10 (10/5/17);
and Town of Walden—Section 10 (10/16/17).

81n this proposed action, EPA is also proposing
to approve similar changes in the following sections
of the Air Pollution Control Regulations/Ordinances
for the remaining jurisdictions within the Bureau,
which were locally effective as of the relevant dates
below: Hamilton County—Section 17 (9/6/17); City
of Collegedale—Section 14—17 (10/16/17); City of
East Ridge—Section 8-17 (10/26/17); City of
Lakesite—Section 14—17 (11/2/17); Town of
Lookout Mountain—Section 17 (11/14/17); City of
Red Bank—Section 20-17 (11/21/17); City of
Ridgeside—Section 17 (1/16/18); City of Signal
Mountain—Section 17 (10/20/17); City of Soddy-
Daisy—Section 8-17 (10/5/17); and Town of
Walden—Section 17 (10/16/17). The only

September 12, 2018, SIP revision can be
found in the docket for this rulemaking
at www.regulations.gov and is further
summarized in this notice.1?

II. EPA’s Analysis of Tennessee’s SIP
Revision

EPA evaluated several sections of the
Chattanooga city code under the CAA.
As discussed later in this notice, the
September 12, 2018, SIP submission
removes and replaces the Chattanooga
city code Part II, Chapter 4, Section 4—
4, “Penalties for violation of chapter,
permit or order,” Section 4-6, “Air
pollution control board; bureau of air
pollution control; persons required to
comply with chapter,” Section 4-7,
“Powers and duties of the board;
delegation,” Paragraphs 4—8(a)(14), 4—
8(c)(12), 4-8(d)(4) and 4-8(d)(6) in
Section 4-8, “Installation permit and
certificate of operation,” Paragraph 4—
10(a), “Records,” and Section 4-17,
“Enforcement of chapter; procedure for
adjudicatory hearings for violations”
into the Chattanooga portion of the
Tennessee SIP. The changes are related
to the Board’s administrative functions
in general and do not impact emissions.
As discussed in greater detail later in
this notice, the removal and
replacement of these rule provisions
will not interfere with attainment or
maintenance of the NAAQS or any other
requirement of the Act.

A. Section 4-4, “‘Penalties for violation
of chapter, permit or order”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Section 4—4, “Penalties for
violation of chapter, permit or order” of
the Chattanooga-Hamilton County
portion of the Tennessee SIP. Section 4—
4 governs penalties for any person who
violates or fails to comply with any
provision of Chattanooga City Code
Chapter 4, or any order of the Board or

substantive difference between the various
jurisdictions’ regulations is that Chattanooga City
Code Part II, Chapter 4, Section 4—17 contains an
additional paragraph concerning citation of
violators to municipal court, which is discussed
below.

9EPA received other revisions to the Chattanooga
portion of the Tennessee SIP transmitted with the
same September 12, 2018, cover letter. EPA will be
considering action for those other SIP revisions in
a separate rulemaking.

10 Tennessee requested that EPA remove and
replace rules 4-4, 4-6, 4-7, 4-8(a)(14), 4-8(c)(12),
4-8(d)(4), 4-8(d)(6), 4-10(a), and 4-17 in their
entirety and provided a redline/strikeout. The
redline/strikeout does not show all the differences
between the federally-approved SIP version of rules
4-4,4-6,4-7, 4-8(a)(14), 4-8(c)(12), 4-8(d)(4), 4—
8(d)(6), 4-10(a), 4-17 and the version locally
effective on October 3, 2017. EPA’s evaluation is of
the removal and replacement of rules 4-4, 4-6, 4—
7, 4-8(a)(14), 4-8(c)(12), 4-8(d)(4), 4-8(d)(6), 4—
10(a), and 4-17 in their entirety.

of the director; or who makes false
material statement, representation, or
certification in, or omits material
information from, any record, report,
plan or other document required either
to be filed or submitted or maintained
pursuant to the chapter; or who falsifies,
tampers with, renders inaccurate, or
fails to install any monitoring device or
method required to be maintained or
followed under the chapter; or fails to
pay a fee established under the
chapter.1® EPA has reviewed Section 4—
4 and preliminarily finds the provision
to be consistent with the CAA.

The current SIP-approved version of
Section 4—4 also governed penalties for
any person who violates or fails to
comply with any provision of the
Chattanooga City Code Chapter 4, or any
order of the Board or of the director; or
who makes false material statement,
representation, or certification in, or
omits material information from, any
record, report, plan or other document
required either to be filed or submitted
or maintained pursuant to the chapter;
or who falsifies, tampers with, renders
inaccurate, or fails to install any
monitoring device or method required
to be maintained or followed under the
chapter; or fails to pay a fee established
under the chapter. Chattanooga
requested that EPA approve the version
of the rule submitted in the September
12, 2018, SIP revision in its entirety to
ensure the federally-approved version
and the local version are consistent.
EPA does not anticipate that removal of
the current SIP-approved version of
section 4—4 and replacement with the
version locally effective on October 3,
2017, will lead to a change in emissions.
EPA is therefore proposing to conclude
that the removal and replacement will
not interfere with the attainment or
maintenance of air quality standards.

EPA has reviewed the changes to the
SIP and is proposing to approve the
version of section 4—4 locally effective
on October 3, 2017, into the SIP.

B. Section 4-6, ‘“ Air pollution control
board; bureau of air pollution control;
persons required to comply with
chapter”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Section 4-6, “Air pollution
control board; bureau of air pollution

11 Ag discussed above, the last sentence in
Paragraph 4—4(a), regarding a fee of $50 if cited
under Chapter 4, is not included in the regulations
from the other jurisdictions this action proposes to
approve. See note 3. However, as this addition
serves to strengthen the SIP and is not required by
the CAA, similar language in the other jurisdictions’
regulations is not necessary. Accordingly, EPA is
proposing to approve all 11 jurisdictions’
regulations identified in footnote 3.
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control; persons required to comply
with chapter” of the Chattanooga-
Hamilton County portion of the
Tennessee SIP. Chattanooga Rule 4-6
establishes the Board and governs the
constituency of the Board, outlines roles
and responsibilities, and explains how
vacancies are filled among other general
operational procedures and expectations
related to the Board. EPA has reviewed
Section 4-6 and preliminarily finds the
provision to be consistent with the
CAA.

The current SIP-approved version of
Section 4-6 also established the Board
and governed the constituency of the
Board, outlines roles and
responsibilities, and explains how
vacancies are filled among other general
operational procedures and expectations
related to the Board. Chattanooga
requested that EPA approve the version
of the rule in the September 12, 2018,
SIP revision in its entirety to ensure the
federally-approved version and the local
version are consistent. EPA does not
anticipate that removal of the current
SIP-approved version of section 4—6 and
replacement with the version locally
effective on October 3, 2017, will lead
to a change in emissions. EPA is
therefore proposing to conclude that the
removal and replacement will not
interfere with the attainment or
maintenance of air quality standards.

EPA has reviewed the changes to the
SIP and is proposing to approve the
version of section 4-6 locally effective
on October 3, 2017, into the SIP.

C. Section 4-7, “Powers and duties of
the board; delegation”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Section 4-7, “Powers and
duties of the board; delegation” of the
Chattanooga-Hamilton County portion
of the Tennessee SIP. Chattanooga Rule
4-7 governs the powers and duties of
the Board, and also provides for
delegation of the powers to the Director
of the Board (Director), and through him
the personnel of the Bureau. EPA has
reviewed Section 4-7 and preliminarily
finds the provision to be consistent with
the CAA.

The current SIP-approved version of
Section 4-7 also governed the powers
and duties of the Board, and delegation.
Chattanooga requested that EPA
approve the version of the rule
submitted in the September 12, 2018,
SIP revision in its entirety to ensure the
federally-approved version and the local
version are consistent. EPA does not
anticipate that removal of the current
SIP-approved version of section 4—-7 and
replacement with the version locally
effective on October 3, 2017, will lead

to a change in emissions. EPA is
therefore proposing to conclude that the
removal and replacement will not
interfere with the attainment or
maintenance of air quality standards.

EPA has reviewec(l1 the changes to the
SIP and is proposing to approve the
version of section 4-7 locally effective
on October 3, 2017, into the SIP.

D. Section 4-8, ““Installation permit and
certificate of operation”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Paragraphs 4-8(a)(14), 4—
8(c)(12), 4-8(d)(4), and 4-8(d)(6) of the
Chattanooga-Hamilton County portion
of the Tennessee SIP. These paragraphs
address to whom permit fees apply and
the permit fee schedules. EPA has
reviewed Paragraphs 4-8(a)(14),
4-8(c)(12), 4-8(d)(4), and 4-8(d)(6) and
preliminarily finds the provisions to be
consistent with the CAA.

EPA does not anticipate that removal
of the current SIP-approved version of
Paragraphs 4-8(a)(16),
4-8(c)(5), 4-8(d)(5), and 4-8(d)(8) 12 and
replacement with the version locally
effective on October 3, 2017, will lead
to a change in emissions. EPA is
therefore proposing to conclude that the
removal and replacement will not
interfere with the attainment or
maintenance of air quality standards.

E. Paragraph 4-10(a), ““Records”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Paragraph 4—-10(a),
“Records” of the Chattanooga-Hamilton
County portion of the Tennessee SIP.
Chattanooga Rule 4—10(a) addresses
records kept by the Bureau. It requires
the Bureau to keep records of
applications, permits, and certificates,
as well as all official business of the
Bureau generally. This section requires
the Director to keep records pertaining
to permitted facilities in perpetuity but
allows the Director to destroy records
pertaining to shutdown facilities after
seven years and other records after
seven years unless federal requirements
provide for a shorter retention period.
EPA notes that Tennessee has record
retention statutes, regulations, and
policies at the state level that require
certain records to be kept on a
permanent basis, such as agency rule
adoption files. See Tenn. Code Ann.

12 There have been intervening numbering
changes to the local regulations since section 4-8
was last approved into the Chattanooga-Hamilton
County portion of the Tennessee SIP. See 62 FR
7163 (February 18, 1997). Thus, Paragraphs 4—
8(a)(14), 4-8(c)(12), 4-8(d)(4), and 4-8(d)(6) locally
effective October 3, 2017, will replace the
previously approved Paragraphs 4-8(a)(16), 4—
8(c)(5), 4-8(d)(5), and 4-8(d)(8), respectively.

§4-5-222, Tennessee Records
Disposition Authorization SW 40. The
Chattanooga rule also requires that
records be open for inspection, with
some limitations for certain confidential
documents. EPA has reviewed
Paragraph 4-10(a) and preliminarily
finds the provision to be consistent with
the CAA.

The current SIP-approved version of
Paragraph 4-10(a) also governed records
retention policies by the Bureau.
Chattanooga requested that EPA
approve the version of the rule
submitted in the September 12, 2018,
SIP revision in its entirety to ensure the
federally-approved version and the local
version are consistent. EPA does not
anticipate that removal of the current
SIP-approved version of Paragraph 4—
10(a) and replacement with the version
locally effective on October 3, 2017, will
lead to a change in emissions. EPA is
therefore proposing to conclude that the
removal and replacement will not
interfere with the attainment or
maintenance of air quality standards.

EPA has reviewed the changes to the
SIP and is proposing to approve the
version of section 4-10(a) locally
effective on October 3, 2017, into the
SIP.

F. Section 4-17, “Enforcement of
chapter; procedure for adjudicatory
hearings for violations”

Tennessee’s September 12, 2018, SIP
revision includes a request to remove
and replace Section 4-17, “Enforcement
of chapter; procedure for adjudicatory
hearings for violations” of the
Chattanooga-Hamilton County portion
of the Tennessee SIP. Chattanooga Rule
4-17 governs the enforcement of
Chapter 4 of the Chattanooga City Code
and outlines the procedure for
adjudicatory hearings for violations.13
EPA has reviewed Section 4-17 and
preliminarily finds the provision to be
consistent with the CAA.

The current SIP-approved version of
Section 4-17 also governed the
enforcement of Chapter 4 of the
Chattanooga City Code and outlines the
procedure for adjudicatory hearings for
violations. Chattanooga requested that
EPA approve the version of the rule
submitted in the September 12, 2018,
SIP revision in its entirety to ensure the
federally-approved version and the local

13 As discussed above, Paragraph 4-17(d),
regarding citation to municipal court, is not
included in the regulations from the other
jurisdictions this action proposes to approve. See
note 8. However, as this addition serves to
strengthen the SIP and is not required by the CAA,
similar language in the other jurisdictions’
regulations is not necessary. Accordingly, EPA is
proposing to approve all 11 jurisdictions’
regulations identified in footnote 8.
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version are consistent. EPA does not
anticipate that removal of the current
SIP-approved version of section 4-17
and replacement with the version
locally effective on October 3, 2017, will
lead to increased emissions. EPA is
therefore proposing to conclude that the
removal and replacement will not
interfere with the attainment or
maintenance of air quality standards.

EPA has reviewed the changes to the
SIP and is proposing to approve the
version of section 4-17 locally effective
on October 3, 2017, into the SIP.

III. Incorporation by Reference

In this rule, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
the following changes to Chattanooga
City Code Chapter 4 of Part II, locally
effective on October 3, 2017: Section
44, “Penalties for violation of chapter,
permit or order;” Section 4-6, “Air
pollution control board; bureau of air
pollution control; persons required to
comply with chapter;” Section 4-7,
“Powers and duties of the board;
delegation;”” Paragraphs 4-8(a)(14), 4—
8(c)(12), 4-8(d)(4) and 4-8(d)(6) in
Section 4-8, “Installation permit and
certificate of operation;” Paragraph 4—
10(a), “Records;”” and Section 4-17,
“Enforcement of chapter; procedure for
adjudicatory hearings for violations.” 14
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and at the EPA Region 4 office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

IV. Proposed Action

EPA is proposing to approve the
removal and replacement in the entirety
of the following rules in the
Chattanooga-Hamilton County portion
of the Tennessee SIP with the version of
the rules submitted on September 12,
2018: Chapter 4, Section 4—4, “Penalties
for violation of chapter, permit or
order,” Section 4-6, “Air pollution
control board; bureau of air pollution
control; persons required to comply
with chapter,” Section 4-7, “Powers
and duties of the board; delegation,”
Paragraphs
4-8(a)(14), 4-8(c)(12), 4-8(d)(4) and 4—
8(d)(6) in Section

14EPA’s approval also includes regulations/
ordinances submitted for the other ten jurisdictions
within the Bureau. See footnotes 3 through 8,
above.

4-8,15 “Installation permit and
certificate of operation,” Paragraph 4—
10(a), “Records,” and Section 4-17,
“Enforcement of chapter; procedure for
adjudicatory hearings for violations.”

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This proposed action merely
proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

o Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human

15 See footnote 12 regarding the paragraphs that
EPA is proposing to remove.

health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations.

Authority: 42 U.S.C. 7401 et seq.

Dated: January 31, 2020.
Mary S. Walker,
Regional Administrator, Region 4.
[FR Doc. 2020-02504 Filed 2—-7-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2019-0663; FRL—10005-
15-Region 3]

Approval and Promulgation of Air
Quality Implementation Plans;
Delaware; Infrastructure Requirements
for the 2015 Ozone Standard and
Revisions to Modeling Requirements

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing rulemaking
action on two state implementation plan
(SIP) revisions submitted by the State of
Delaware. Whenever EPA promulgates a
new or revised National Ambient Air
Quality Standard (NAAQS), states are
required to make a SIP submission
showing how the existing approved SIP
has all the provisions necessary to meet
the requirements of the new or revised
NAAQS, or to add any needed
provisions necessary to meet the revised
NAAQS. The SIP revision is required to
address basic program elements,
including, but not limited to, regulatory
structure, monitoring, modeling, legal
authority, and adequate resources
necessary to assure attainment and
maintenance of the standards. These
elements are referred to as infrastructure
requirements. Delaware has made a
submittal addressing the infrastructure
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requirements for the 2015 ozone
NAAQS and EPA is proposing to
approve Delaware’s SIP revision
addressing the infrastructure
requirements for the 2015 ozone
NAAQS in accordance with the
requirements of Clean Air Act (CAA)
section 110(a). EPA is also approving a
second submittal from Delaware which
updates a reference to the current
version of EPA’s modeling guidance.

DATES: Written comments must be
received on or before March 11, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2019-0663 at https://
www.regulations.gov, or via email to
spielberger.susan@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Joseph Schulingkamp, Planning &
Implementation Branch (3AD30), Air &
Radiation Division, U.S. Environmental
Protection Agency, Region III, 1650
Arch Street, Philadelphia, Pennsylvania
19103. The telephone number is (215)
814—2021. Mr. Schulingkamp can also
be reached via electronic mail at
schulingkamp.joseph@epa.gov.

SUPPLEMENTARY INFORMATION: On
October 26, 2015, EPA revised both the
primary and secondary NAAQS for
ozone based on 8-hour average
concentrations to 0.070 parts per
million (ppm). See 80 FR 65292.

I. Delaware’s Submissions

On October 11, 2018, the Delaware
Department of Natural Resources
(DNREC) submitted a revision to its SIP
to satisfy the requirements of CAA
section 110(a)(2) for the 2015 ozone
NAAQS. This submittal addressed the
following elements of CAA section
110(a)(2): (A), (B), (C), (D)H)(), (D)E)(I),
(E), (1), (G), (H), (), (K), (L), and (M). On
November 4, 2019, DNREC submitted a
letter identifying outdated references in
its October 11, 2018 submission and
committing to submit a future SIP
revision in order to address the
deficiency. With this letter, Delaware
requested EPA conditionally approve
the State’s submission with respect to
CAA section 110(a)(2)(K) based on the
commitment to submit a future SIP
revision.

On December 16, 2019, DNREC
submitted a revision to its SIP to amend
Title 7 of the Delaware Administrative
Code (DE Admin. Code), Regulation
1125, Requirements for Preconstruction
Review. This submittal is intended to
meet the commitment described in the
state’s November 4, 2019 letter as
previously described. This submittal
revises a section of Regulation 1125 to
incorporate by reference the most recent
revision to EPA’s Guideline on Air
Quality Models into state regulation.
Specifically, the revision changes
Delaware’s regulation that references the
“Guideline on Air Quality Models” as
published by EPA’s Office of Air
Quality Planning and Standards in July
1986 and supplemented in July 1987 to
the “Guideline on Air Quality Models
(40 CFR part 51, appendix W, July 1,
2019 ed.).” Because Delaware has
submitted the intended SIP revision
outlined in the State’s November 4,
2019 letter, EPA is considering CAA
section 110(a)(2)(K) of Delaware’s
October 11, 2018 SIP submission for full
approval instead of the November 4,
2019 request for conditional approval.

II. EPA’s Approach To Review
Infrastructure SIPs

Pursuant to CAA section 110(a), states
must provide SIP revisions addressing
relevant infrastructure SIP elements
from section 110(a)(2)(A) through (M) or
provide certification that the existing
SIP contains provisions adequately
addressing these elements for the 2015
ozone NAAQS. Due to ambiguity in
some of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these

provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.?
Unless otherwise noted in this
rulemaking action, EPA is following that
existing approach in acting on this
submission. In addition, in the context
of acting on such infrastructure
submissions, EPA evaluates the
submitting state’s SIP for facial
compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.2 EPA
has other authority to address any issues
concerning a state’s implementation of
the rules, regulations, consent orders,
etc. that comprise its SIP.

III. EPA’s Analysis

EPA has analyzed Delaware’s October
11, 2018 submission and is proposing to
make a determination that the submittal
meets the requirements of CAA section
110(a)(2). EPA also reviewed Delaware’s
revisions to 7 DE Admin. Code 1125 and
concludes that the revised references to
40 CFR part 51, appendix W, as
published in the July 2019 edition of the
CFR, are the correct modeling
guidelines to use for purposes of
preconstruction permitting review. A
detailed summary of EPA’s review and
rationale for approving Delaware’s
submittals may be found in the
technical support document (TSD) for
this proposed rulemaking action which
is available online at
www.regulations.gov, docket number
EPA-R03-OAR-2019-0663.

IV. Proposed Action

EPA is proposing to approve
Delaware’s October 11, 2018 submittal
which provides the basic program
elements, or portions thereof, specified
in section 110(a)(2)(A), (B), (C), (D)(1)(I),
(D)), (B), (F), (G), (H), (J), (K), (L), and
(M) necessary to implement, maintain,
and enforce the 2015 ozone NAAQS.
This proposed rulemaking action does
not include action on section
110(a)(2)(I) which pertains to the
nonattainment planning requirements of
part D, title I of the CAA, because this
element is not required to be submitted
by the 3-year submission deadline of

1EPA explains its approach in its September 13,
2013 Infrastructure SIP Guidance (available at
https://www3.epa.gov/airquality/urbanair/
sipstatus/docs/Guidance_on_Infrastructure_SIP_
Elements_Multipollutant_FINAL_Sept_2013.pdf), as
well as in numerous agency actions, including
EPA’s prior action on Delaware’s infrastructure SIP
to address the 2012 fine particulate matter NAAQS,
specifically in EPA’s TSD, document number EPA—
R03-OAR-2017-0152-0028 (82 FR 44318
(September 22, 2017)).

2See Montana Environ. Info. Center v. EPA, 902
F.3d 971 (9th Cir. 2018).
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section 110(a)(1) of the CAA and will be
addressed in a separate process. EPA is
also proposing to approve Delaware’s
December 16, 2019 submittal which
updates 7 DE Admin. Code 1125 in
order to incorporate by reference the
correct modeling guidelines contained
in 40 CFR 51, Appendix W. EPA is
soliciting public comments on the
issues discussed in this document
which will be considered before taking
final rulemaking action.

V. Incorporation by Reference

In this document, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
the revised section 3.10 of 7 DE Admin.
Code, Regulation 1125, effective January
11, 2020. EPA has made, and will
continue to make, these materials
generally available through https://
www.regulations.gov and at the EPA
Region IIT Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this proposed action:

e Is not a “‘significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described

in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, this proposed rule,
pertaining to Delaware’s section
110(a)(2) infrastructure requirements for
the 2015 ozone NAAQS and revisions to
Regulation 1125, does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), because the SIP is not approved
to apply in Indian country located in the
state, and EPA notes that it will not
impose substantial direct costs on tribal
governments or preempt tribal law.

List of Subjects in 40 CFR Part 52
Environmental protection, Air
pollution control, Incorporation by
reference, Nitrogen dioxide, Ozone,

Volatile organic compounds.
Authority: 42 U.S.C. 7401 et seq.

Dated: January 29, 2020.
Cosmo Servidio,
Regional Administrator, Region III.
[FR Doc. 2020-02505 Filed 2-7-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2019-0694; FRL-10005—
12-Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Emissions Statement Certification for
the 2015 Ozone National Ambient Air
Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
formally submitted by the
Commonwealth of Virginia (Virginia).
Under the Clean Air Act (CAA), a state’s
SIP must require stationary sources in
ozone nonattainment areas classified as
marginal or above to report annual
emissions of nitrogen oxides (NOx) and
volatile organic compounds (VOC). The
SIP revision provides Virginia’s
certification that its existing emissions
statement program satisfies the
emissions statement requirements of the
CAA for the 2015 ozone National
Ambient Air Quality Standard
(NAAQS). EPA is proposing to approve
Virginia’s emissions statement program
certification for the 2015 ozone NAAQS
as a SIP revision in accordance with the
requirements of the CAA.

DATES: Written comments must be
received on or before March 11, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2019-0694 at https://
www.regulations.gov, or via email to
spielberger.susan@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Erin
Malone, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—2190.
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Ms. Malone can also be reached via
electronic mail at malone.erin@epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Under the CAA, EPA establishes
NAAQS for criteria pollutants in order
to protect human health and the
environment. In response to scientific
evidence linking ozone exposure to
adverse health effects, EPA promulgated
the first ozone NAAQS, the 0.12 part per
million (ppm) 1-hour ozone NAAQS, in
1979. See 44 FR 8202 (February 8,
1979). The CAA requires EPA to review
and reevaluate the NAAQS every five
years in order to consider updated
information regarding the effects of the
criteria pollutants on human health and
the environment. On July 18, 1997, EPA
promulgated a revised ozone NAAQS,
referred to as the 1997 ozone NAAQS,
of 0.08 ppm averaged over eight hours.
62 FR 38855. This 8-hour ozone NAAQS
was determined to be more protective of
public health than the previous 1979 1-
hour ozone NAAQS. In 2008, EPA
strengthened the 8-hour ozone NAAQS
from 0.08 to 0.075 ppm. See 73 FR
16436 (March 27, 2008). In 2015, EPA
further refined the 8-hour ozone
NAAQS from 0.075 ppm to 0.070 ppm.
The 0.070 ppm standard is referred to as
the 2015 ozone NAAQS. See 80 FR
65452 (October 26, 2015).

On June 4, 2018 and July 25, 2018,
EPA designated nonattainment areas for
the 2015 ozone NAAQS. 83 FR 25776
and 83 FR 35136. Effective August 3,
2018, the Washington, DC-MD-VA area
was designated as marginal
nonattainment for the 2015 ozone
NAAQS. The Virginia portion of the
Washington, DC-MD-VA nonattainment
area comprises Arlington County,
Fairfax County, Loudoun County, Prince
William County, Alexandria City,
Fairfax City, Falls Church City,
Manassas City, and Manassas Park City,
Virginia. See 40 CFR 81.347.

Section 182 of the CAA identifies
plan submissions and requirements for
ozone nonattainment areas. Specifically,
section 182(a)(3)(B) requires that states
develop and submit, as a revision to
their SIP, rules which establish annual
reporting requirements for certain
stationary sources. Sources that are
within ozone nonattainment areas must
annually report the actual emissions of
NOx and VOG to the state. However,
states may waive this requirement for
sources that emit under 25 tons per year
(tpy) of NOx and VOC if the state
provides an inventory of emissions from
such class or category of sources as
required by CAA sections 172 and 182.
See CAA section 182(a)(3)(B)(ii).

EPA published guidance on source
emissions statements in a July 1992
memorandum titled, “Guidance on the
Implementation of an Emission
Statement Program” and in a March 14,
2006 memorandum titled, ‘‘Emission
Statement Requirements Under 8-hour
Ozone NAAQS Implementation’ (2006
memorandum). In addition, on
December 6, 2018, EPA issued a final
rule addressing a range of
nonattainment area SIP requirements for
the 2015 ozone NAAQS, including the
emission statement requirements of
CAA section 182(a)(3)(B) (2018 final
rule). 83 FR 62998, codified at 40 CFR
part 51, subpart CC. The 2006
memorandum clarified that the source
emissions statement requirement of
CAA section 182(a)(3)(B) was applicable
to all areas designated nonattainment
for the 1997 ozone NAAQS and
classified as marginal or above under
subpart 2, part D, title I of the CAA. Per
EPA’s 2018 final rule, the source
emissions statement requirement also
applies to all areas designated
nonattainment for the 2015 ozone
NAAQS. 83 FR 62998, 63023.

According to the preamble to EPA’s
2018 final rule, most areas that are
required to have an emissions statement
program for the 2015 ozone NAAQS
already have one in place due to a
nonattainment designation for an earlier
ozone NAAQS. 83 FR 62998, 63001.
EPA’s 2018 final rule states that, “Many
air agencies already have regulations in
place to address certain nonattainment
area planning requirements due to
nonattainment designations for a prior
ozone NAAQS. Air agencies should
review any existing regulation that was
previously approved by the EPA to
determine whether it is sufficient to
fulfill obligations triggered by the
revised ozone NAAQS.” Id. In cases
where an existing emissions statement
rule is still adequate to meet the
emissions statement requirement under
the 2015 ozone NAAQS, states may
provide the rationale for that
determination to EPA in a written
statement for approval in the SIP to
meet the requirements of CAA section
182(a)(3)(B). 83 FR 62998, 63002. In this
statement, states should identify how
the emissions statement requirements of
CAA section 182(a)(3)(B) are met by
their existing emissions statement rule.
Id.

In summary, the Commonwealth of
Virginia is required to submit, as a
formal revision to its SIP, a statement
certifying that Virginia’s existing
emissions statement program satisfies
the requirements of CAA section
182(a)(3)(B) and covers Virginia’s
portion of the Washington, DC-MD-VA

nonattainment area for the 2015 ozone
NAAQS.

II. Summary of SIP Revision and EPA
Analysis

On July 30, 2019, the Commonwealth
of Virginia, through the Virginia
Department of Environmental Quality
(VADEQ), submitted, as a formal
revision to its SIP, a statement certifying
that Virginia’s existing SIP-approved
emissions statement program covers the
Virginia portion of the Washington, DC-
MD-VA nonattainment area for the 2015
ozone NAAQS and is at least as
stringent as the requirements of CAA
section 182(a)(3)(B). In its submittal,
Virginia states that the emissions
statement requirements of CAA section
182(a)(3)(B) are contained under
9VAC5-20-160 (Registration) of the
Virginia Administrative Code and are
SIP-approved under 40 CFR 52.2420(c).
According to Virginia, these provisions
mandate that facilities emitting more
than 25 tpy of NOx or VOC must submit
emission statements to Virginia while
those emitting less than 25 tpy must
comply with inventory requirements.

The provisions under 9VAC5-20-160
that implement Virginia’s emissions
statement program were approved into
the Virginia SIP on May 2, 1995 (60 FR
21451).* These provisions require the
owner of any stationary source that
emits 25 tpy or more of VOC or NOx
and is located in an emissions control
area designated under 9VAC5-20-206
(Volatile Organic Compound and
Nitrogen Oxides Emissions Control
Areas) to submit an emissions statement
to the Virginia State Air Pollution
Control Board by April 15 of each year
for the emissions discharged during the

1The provisions under 9VAC5-20-160 were
derived from VR120-02-31. EPA’s May 2, 1995
direct final rulemaking (DFR) approved a SIP
revision submitted by the Commonwealth of
Virginia requesting the addition of provisions under
VR120-02-31 paragraph B, which established
Virginia’s emissions statement program, and
Appendix S (Air Quality Program Policies and
Procedures), which described the procedure for
preparing and submitting emissions statements for
stationary sources, to the Virginia SIP. See 60 FR
21451. On March 6, 1992, the Virginia State
Assembly enacted Chapter 216—an act to amend
Section 9-77.7, Code of Virginia, which authorized
reorganization of the Virginia Administrative Code,
including reorganization of the air pollution control
regulations, effective July 1, 1992. Beginning April
17, 1995, Virginia began publication of its air
quality control regulations in the new format. On
April 21, 2000, EPA approved a SIP revision from
Virginia requesting the reorganization and
renumbering of the Virginia SIP to match the
recodification of Virginia’s air pollution control
regulations under the Virginia Administrative Code.
See 65 FR 21315. As a result, the SIP approved
provisions under VR120-02-31 and Appendix S are
now under 9VAC5-20-160 and 9VAC5-20-121,
respectively.
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previous calendar year.2 Emissions
statements are required to be prepared
and submitted in accordance with
9VAC5-20-121 (Air Quality Program
Policies and Procedures), which
references Virginia’s January 1, 1993
document AQP- 8 titled, ‘“Procedures
for Preparing and Submitting Emission
Statements for Stationary Sources.” The
provisions under 9VAC5-20-121 were
also approved into the Virginia SIP on
May 2, 1995 (60 FR 21451).

EPA’s review of the Commonwealth
of Virginia’s submittal finds that
Virginia’s existing, SIP-approved
emissions statement program under
9VAC5-20-160 satisfies the emission
statements requirements of CAA section
182(a)(3)(B) for stationary sources
located in nonattainment areas in
Virginia, including such sources in the
Virginia portion of the Washington, DC-
MD-VA nonattainment area, for the
2015 ozone NAAQS. Pursuant to CAA
section 182, Virginia is required to have
an emissions statement program for
sources located in nonattainment areas.
EPA finds the provisions under 9VAC5—
20-160 satisfy the requirements of CAA
section 182(a)(3)(B) for the 2015 ozone
NAAQS because they apply to the
Northern Virginia Emissions Control
Area, which includes the Virginia
portion of the Washington, DC-MD-VA
2015 ozone NAAQS nonattainment area
(i.e. Arlington County, Fairfax County,
Loudoun County, Prince William
County, Alexandria City, Fairfax City,
Falls Church City, Manassas City, and
Manassas Park City). EPA also finds
Virginia’s emissions thresholds for
sources that are required to submit an
emissions statement meet the
requirements of CAA section
182(a)(3)(B)(ii). As stated above,
9VAC5-20-160 requires the owner of
any stationary source located in an
emissions control area that emits 25 tpy
or more of VOC or NOx to annually
submit an emissions statement. This 25
tpy threshold is equivalent to the
threshold required by CAA section
182(a)(3)(B)(ii). As previously
mentioned, per CAA section
182(a)(3)(B)(ii), states may waive this
requirement for sources that emit less
than 25 tpy of NOx or VOC if the state
provides an inventory of emissions from

2The emissions control areas defined under
9VAC5-20-206 include the Northern Virginia
Emissions Control Area, the Fredericksburg
Emissions Control Area, the Richmond Emissions
Control Area, the Hampton Roads Emissions
Control Area, and the Western Virginia Emissions
Control Area. The Northern Virginia Emissions
Control Area consists of the localities of Arlington
County, Fairfax County, Loudoun County, Prince
William County, Stafford County, Alexandra City,
Fairfax City, Falls Church City, Manassas City, and
Manassas Park Gity.

such class or category of sources as
required by CAA sections 172 and 182.
Virginia provides emissions inventories
for nonattainment areas as required by
CAA section 172(c)(3).3 Therefore, EPA
has determined that 9VAC5-20-160,
which is currently in the Virginia SIP,
is appropriate to address the emissions
statement requirements in section
182(a)(3)(B) for the 2015 ozone NAAQS.
EPA is proposing to approve, as a SIP
revision, the Commonwealth of
Virginia’s July 30, 2019 emissions
statement program certification for the
2015 ozone NAAQS as approvable
under CAA section 182(a)(3)(B).

III. Proposed Action

EPA is proposing to approve the
Commonwealth of Virginia’s SIP
revision submitted on July 30, 2019,
which certifies that Virginia’s existing
SIP-approved emissions statement
program under 9VAC5-20-160 satisfies
the requirements of the CAA section
182(a)(3)(B) for the 2015 ozone NAAQS.
EPA is soliciting public comments on
the issues discussed in this document.
These comments will be considered
before taking final action.

IV. General Information Pertaining to
SIP Submittals From the
Commonwealth of Virginia

In 1995, Virginia adopted legislation
that provides, subject to certain
conditions, for an environmental
assessment (audit) “privilege” for
voluntary compliance evaluations
performed by a regulated entity. The
legislation further addresses the relative
burden of proof for parties either
asserting the privilege or seeking
disclosure of documents for which the
privilege is claimed. Virginia’s
legislation also provides, subject to
certain conditions, for a penalty waiver
for violations of environmental laws
when a regulated entity discovers such
violations pursuant to a voluntary
compliance evaluation and voluntarily
discloses such violations to the
Commonwealth and takes prompt and
appropriate measures to remedy the
violations. Virginia’s Voluntary
Environmental Assessment Privilege
Law, Va. Code Sec. 10.1-1198, provides
a privilege that protects from disclosure
documents and information about the
content of those documents that are the
product of a voluntary environmental
assessment. The Privilege Law does not

3See e.g., “Approval and Promulgation of Air

Quality Implementation Plans; District of Columbia,

Maryland, and Virginia; 2011 Base Year Emissions
Inventories for the Washington DC-MD-VA
Nonattainment Area for the 2008 Ozone National
Ambient Air Quality Standard,” 80 FR 27255 (May
13, 2015).

extend to documents or information
that: (1) Are generated or developed
before the commencement of a
voluntary environmental assessment; (2)
are prepared independently of the
assessment process; (3) demonstrate a
clear, imminent and substantial danger
to the public health or environment; or
(4) are required by law.

On January 12, 1998, the
Commonwealth of Virginia Office of the
Attorney General provided a legal
opinion that states that the Privilege
Law, Va. Code Sec. 10.1-1198,
precludes granting a privilege to
documents and information ‘“‘required
by law,” including documents and
information “required by Federal law to
maintain program delegation,
authorization or approval,” since
Virginia must “enforce Federally
authorized environmental programs in a
manner that is no less stringent than
their Federal counterparts. . . .” The
opinion concludes that “[r]egarding
§10.1-1198, therefore, documents or
other information needed for civil or
criminal enforcement under one of these
programs could not be privileged
because such documents and
information are essential to pursuing
enforcement in a manner required by
Federal law to maintain program
delegation, authorization or approval.”

Virginia’s Immunity law, Va. Code
Sec. 10.1-1199, provides that “[t]o the
extent consistent with requirements
imposed by Federal law,” any person
making a voluntary disclosure of
information to a state agency regarding
a violation of an environmental statute,
regulation, permit, or administrative
order is granted immunity from
administrative or civil penalty. The
Attorney General’s January 12, 1998
opinion states that the quoted language
renders this statute inapplicable to
enforcement of any Federally authorized
programs, since ‘“no immunity could be
afforded from administrative, civil, or
criminal penalties because granting
such immunity would not be consistent
with Federal law, which is one of the
criteria for immunity.”

Therefore, EPA has determined that
Virginia’s Privilege and Immunity
statutes will not preclude the
Commonwealth from enforcing its
program consistent with the Federal
requirements. In any event, because
EPA has also determined that a state
audit privilege and immunity law can
affect only state enforcement and cannot
have any impact on Federal
enforcement authorities, EPA may at
any time invoke its authority under the
CAA, including, for example, sections
113, 167, 205, 211 or 213, to enforce the
requirements or prohibitions of the state
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plan, independently of any state
enforcement effort. In addition, citizen
enforcement under section 304 of the
CAA is likewise unaffected by this, or
any, state audit privilege or immunity
law.

V. Statutory and Executive Order
Reviews

Under the CAA, the EPA
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land as defined
in 18 U.S.C. 1151 or in any other area
where EPA or an Indian tribe has
demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule consisting of Virginia’s
certification that its existing SIP-
approved emissions statement program
under 9VAC5-20-160 satisfies the
requirements of CAA section
182(a)(3)(B) for the 2015 ozone NAAQS
does not have tribal implications and
will not impose substantial direct costs
on tribal governments or preempt tribal
law as specified by Executive Order
13175 (65 FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Nitrogen
dioxide, Ozone, Reporting and
recordkeeping requirements, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.
Dated: January 28, 2020.
Cosmo Servidio,
Regional Administrator, Region III.
[FR Doc. 2020-02503 Filed 2—7-20; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180
[EPA-HQ-OPP-2019-0041; FRL-10004-54]

Receipt of Several Pesticide Petitions
Filed for Residues of Pesticide
Chemicals in or on Various
Commodities (December 2019)

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Notice of filing of petitions and
request for comment.

SUMMARY: This document announces the
Agency'’s receipt of several initial filings
of pesticide petitions requesting the
establishment or modification of
regulations for residues of pesticide
chemicals in or on various commodities.
DATES: Comments must be received on
or before March 11, 2020.
ADDRESSES: Submit your comments,
identified by the docket identification
(ID) number and pesticide petition
number (PP) of interest as shown in the
body of this document, by one of the
following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online

instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: OPP Docket, Environmental
Protection Agency Docket Center (EPA/
DC), (28221T), 1200 Pennsylvania Ave.
NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT:
Michael Goodis, Registration Division
(RD) (7505P), main telephone number:
(703) 305—7090, email address:
RDFRNotices@epa.gov; or Robert
McNally, Biopesticides and Pollution
Prevention Division (BPPD) (7511P),
main telephone number: (703) 305—
7090, email address: BPPDFRNotices@
epa.gov. The mailing address for each
contact person is: Office of Pesticide
Programs, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001. As part of
the mailing address, include the contact
person’s name, division, and mail code.
The division to contact is listed at the
end of each pesticide petition summary.
SUPPLEMENTARY INFORMATION:

I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you are an agricultural
producer, food manufacturer, or
pesticide manufacturer. The following
list of North American Industrial
Classification System (NAICS) codes is
not intended to be exhaustive, but rather
provides a guide to help readers
determine whether this document
applies to them. Potentially affected
entities may include:

¢ Crop production (NAICS code 111).

e Animal production (NAICS code
112).

e Food manufacturing (NAICS code
311).

¢ Pesticide manufacturing (NAICS
code 32532).

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
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information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD—-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

3. Environmental justice. EPA seeks to
achieve environmental justice, the fair
treatment and meaningful involvement
of any group, including minority and/or
low-income populations, in the
development, implementation, and
enforcement of environmental laws,
regulations, and policies. To help
address potential environmental justice
issues, the Agency seeks information on
any groups or segments of the
population who, as a result of their
location, cultural practices, or other
factors, may have atypical or
disproportionately high and adverse
human health impacts or environmental
effects from exposure to the pesticides
discussed in this document, compared
to the general population.

II. What action is the Agency taking?

EPA is announcing its receipt of
several pesticide petitions filed under
section 408 of the Federal Food, Drug,
and Cosmetic Act (FFDCA), 21 U.S.C.
3464, requesting the establishment or
modification of regulations in 40 CFR
part 180 for residues of pesticide
chemicals in or on various food
commodities. The Agency is taking
public comment on the requests before
responding to the petitioners. EPA is not
proposing any particular action at this
time. EPA has determined that the
pesticide petitions described in this
document contain data or information
prescribed in FFDCA section 408(d)(2),
21 U.S.C. 346a(d)(2); however, EPA has
not fully evaluated the sufficiency of the
submitted data at this time or whether
the data support granting of the
pesticide petitions. After considering
the public comments, EPA intends to
evaluate whether and what action may
be warranted. Additional data may be
needed before EPA can make a final
determination on these pesticide
petitions.

Pursuant to 40 CFR 180.7(f), a
summary of each of the petitions that
are the subject of this document,
prepared by the petitioner, is included
in a docket EPA has created for each
rulemaking. The docket for each of the
petitions is available at http://
www.regulations.gov.

As specified in FFDCA section
408(d)(3), 21 U.S.C. 346a(d)(3), EPA is
publishing notice of the petitions so that
the public has an opportunity to
comment on these requests for the
establishment or modification of
regulations for residues of pesticides in
or on food commodities. Further
information on the petitions may be
obtained through the petition
summaries referenced in this unit.

Amended Tolerance Exemptions for
Non-Inerts (Except Pips)

PP 9F8780. (EPA-HQ-OPP-2019-
0692). Syngenta Crop Protection, LLC,
410 South Swing Rd., Greensboro, NC
27409, requests to amend an exemption
from the requirement of a tolerance in
40 CFR 180.1254 to include residues of
the fungicide Aspergillus flavus strain
NRRL 21882 in or on almond and
pistachio. The petitioner believes no
analytical method is needed because a
petition for an amendment to the
currently existing exemption from
tolerance for Aspergillus flavus strain
NRRL 21882 has been submitted.
Contact: BPPD.

New Tolerances for Non-Inerts

1. PP 9E8793. (EPA-HQ-OPP-2019—
0626). Syngenta Crop Protection, LLC,
P.O. Box 18300, Greensboro, NC,
27419-8300, requests to establish a
tolerance in 40 CFR part 180 for
residues of the fungicide,
difenoconazole, in or on persimmon,
Japanese at 0.7 parts per million (ppm).
Gas chromatography equipped with a
nitrogen-phosphorous detector and
liquid chromatography/mass
spectrometry are used to measure and
evaluate the chemical difenoconazole.
Contact: RD.

2. PP 9F8754. EPA-HQ-OPP-2019—
0659. Syngenta Crop Protection, LLC,
410 Swing Road, Greensboro, NC 27409,
requests to establish tolerance in 40 CFR
part 180 for residues of the fungicide
Fludioxonil: [4-(2, 2-difluoro-1,3-
benzodioxol-4-yl)-1H-pyrrole-3-
carbonitrile] in or on the raw
agricultural commodities Brassica leafy
greens subgroup 4—16B at 10.0 parts per
million (ppm), Vegetable, Head and
Stem Brassica, Group 5-16 at 2.0 ppm,
and Kohlrabi at 2.0 ppm. The analytical
methodology Syngenta Crop Protection
Method AG- 597B is used to measure

and evaluate the chemical fludioxonil.
Contact: RD.

Authority: 21 U.S.C. 346a.

Dated: January 24, 2020.
Delores Barber,

Director, Information Technology and
Resources Management Division, Office of
Pesticide Programs.

[FR Doc. 2020-02551 Filed 2—7-20; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Medicare & Medicaid
Services

42 CFR Part 600

[CMS—2432-PN]

RIN 0938-ZB56

Basic Health Program; Federal

Funding Methodology for Program
Year 2021

AGENCY: Centers for Medicare &
Medicaid Services (CMS), HHS.
ACTION: Proposed methodology.

SUMMARY: This document proposes the
methodology and data sources necessary
to determine federal payment amounts
to be made for program year 2021 to
states that elect to establish a Basic
Health Program under the Affordable
Care Act to offer health benefits
coverage to low-income individuals
otherwise eligible to purchase coverage
through Affordable Insurance
Exchanges.

DATES: To be assured consideration,
comments must be received at one of
the addresses provided below, no later
than 5 p.m. on March 11, 2020.
ADDRESSES: In commenting, refer to file
code CMS—2432—PN. Because of staff
and resource limitations, we cannot
accept comments by facsimile (FAX)
transmission.

Comments, including mass comment
submissions, must be submitted in one
of the following three ways (please
choose only one of the ways listed):

1. Electronically. You may submit
electronic comments on this regulation
to http://www.regulations.gov. Follow
the “Submit a comment” instructions.

2. By regular mail. You may mail
written comments to the following
address ONLY: Centers for Medicare &
Medicaid Services, Department of
Health and Human Services, Attention:
CMS-2432-PN, P.O. Box 8016,
Baltimore, MD 21244-8016.

Please allow sufficient time for mailed
comments to be received before the
close of the comment period.


http://www.epa.gov/dockets/comments.html
http://www.epa.gov/dockets/comments.html
http://www.regulations.gov
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3. By express or overnight mail. You
may send written comments to the
following address ONLY: Centers for
Medicare & Medicaid Services,
Department of Health and Human
Services, Attention: CMS-2432—PN,
Mail Stop C4-26-05, 7500 Security
Boulevard, Baltimore, MD 21244—1850.

For information on viewing public
comments, see the beginning of the
SUPPLEMENTARY INFORMATION
section.

FOR FURTHER INFORMATION CONTACT:
Christopher Truffer, (410) 786—1264; or
Cassandra Lagorio, (410) 786—4554.

SUPPLEMENTARY INFORMATION:

Inspection of Public Comments: All
comments received before the close of
the comment period are available for
viewing by the public, including any
personally identifiable or confidential
business information that is included in
a comment. We post all comments
received before the close of the
comment period on the following
website as soon as possible after they
have been received: http://
www.regulations.gov. Follow the search
instructions on that website to view
public comments.

I. Background

A. Overview of the Basic Health
Program

Section 1331 of the Patient Protection
and Affordable Care Act (Pub. L. 111—
148, enacted on March 23, 2010), as
amended by the Health Care and
Education Reconciliation Act of 2010
(Pub. L. 111-152, enacted on March 30,
2010) (collectively referred to as the
Affordable Care Act) provides states
with an option to establish a Basic
Health Program (BHP). In the states that
elect to operate a BHP, the BHP will
make affordable health benefits coverage
available for individuals under age 65
with household incomes between 133
percent and 200 percent of the federal
poverty level (FPL) who are not
otherwise eligible for Medicaid, the
Children’s Health Insurance Program
(CHIP), or affordable employer-
sponsored coverage, or for individuals
whose income is below these levels but
are lawfully present non-citizens
ineligible for Medicaid. For those states
that have expanded Medicaid coverage
under section 1902(a)(10)(A)@{1)(VIII) of
the Social Security Act (the Act), the
lower income threshold for BHP
eligibility is effectively 138 percent due
to the application of a required 5
percent income disregard in
determining the upper limits of
Medicaid income eligibility (section
1902(e)(14)(I) of the Act).

A BHP provides another option for
states in providing affordable health
benefits to individuals with incomes in
the ranges described above. States may
find a BHP a useful option for several
reasons, including the ability to
potentially coordinate standard health
plans in the BHP with their Medicaid
managed care plans, or to potentially
reduce the costs to individuals by
lowering premiums or cost-sharing
requirements.

Federal funding for a BHP under
section 1331(d)(3)(A) of the Affordable
Care Act is based on the amount of
premium tax credit (PTC) and cost-
sharing reductions (CSRs) that would
have been provided for the fiscal year to
eligible individuals enrolled in BHP
standard health plans in the state if such
eligible individuals were allowed to
enroll in a qualified health plan (QHP)
through Affordable Insurance Exchanges
(“Exchanges”). These funds are paid to
trusts established by the states and
dedicated to the BHP, and the states
then administer the payments to
standard health plans within the BHP.

In the March 12, 2014 Federal
Register (79 FR 14112), we published a
final rule entitled the “Basic Health
Program: State Administration of Basic
Health Programs; Eligibility and
Enrollment in Standard Health Plans;
Essential Health Benefits in Standard
Health Plans; Performance Standards for
Basic Health Programs; Premium and
Cost Sharing for Basic Health Programs;
Federal Funding Process; Trust Fund
and Financial Integrity” (hereinafter
referred to as the BHP final rule)
implementing section 1331 of the
Affordable Care Act, which governs the
establishment of BHPs. The BHP final
rule establishes the standards for state
and federal administration of BHPs,
including provisions regarding
eligibility and enrollment, benefits, cost-
sharing requirements and oversight
activities. While the BHP final rule
codifies the overall statutory
requirements and basic procedural
framework for the funding methodology,
it does not contain the specific
information necessary to determine
federal payments. We anticipated that
the methodology would be based on
data and assumptions that would reflect
ongoing operations and experience of
BHPs, as well as the operation of the
Exchanges. For this reason, the BHP
final rule indicated that the
development and publication of the
funding methodology, including any
data sources, would be addressed in a
separate annual BHP Payment Notice.

In the BHP final rule, we specified
that the BHP Payment Notice process
would include the annual publication of

both a proposed and final BHP Payment
Notice. The proposed BHP Payment
Notice would be published in the
Federal Register each October, 2 years
prior to the applicable program year,
and would describe the proposed
funding methodology for the relevant
BHP year,? including how the Secretary
considered the factors specified in
section 1331(d)(3) of the Affordable Care
Act, along with the proposed data
sources used to determine the federal
BHP payment rates for the applicable
program year. The final BHP Payment
Notice would be published in the
Federal Register in February, and
would include the final BHP funding
methodology, as well as the federal BHP
payment rates for the applicable BHP
program year. For example, payment
rates in the final BHP Payment Notice
published in February 2015 applied to
BHP program year 2016, beginning in
January 2016. As discussed in section
I1.C. of this proposed notice, and as
referenced in 42 CFR 600.610(b)(2), state
data needed to calculate the federal BHP
payment rates for the final BHP
Payment Notice must be submitted to
CMS.

As described in the BHP final rule,
once the final methodology for the
applicable program year has been
published, we will generally make
modifications to the BHP funding
methodology on a prospective basis, but
with limited exceptions. The BHP final
rule provided that retrospective
adjustments to the state’s BHP payment
amount may occur to the extent that the
prevailing BHP funding methodology
for a given program year permits
adjustments to a state’s federal BHP
payment amount due to insufficient
data for prospective determination of
the relevant factors specified in the
applicable final BHP Payment Notice.
For example, the population health
factor adjustment described in section
I1.D.3. of this proposed notice allows for
a retrospective adjustment (at the state’s
option) to account for the impact that
BHP may have had on the risk pool and
QHP premiums in the Exchange.
Additional adjustments could be made
to the payment rates to correct errors in
applying the methodology (such as
mathematical errors).

Under section 1331(d)(3)(ii) of the
Affordable Care Act, the funding
methodology and payment rates are
expressed as an amount per eligible
individual enrolled in a BHP standard
health plan (BHP enrollee) for each
month of enrollment. These payment
rates may vary based on categories or

1BHP program years span from January 1 through
December 31.
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classes of enrollees. Actual payment to
a state would depend on the actual
enrollment of individuals found eligible
in accordance with a state’s certified
BHP Blueprint eligibility and
verification methodologies in coverage
through the state BHP. A state that is
approved to implement a BHP must
provide data showing quarterly
enrollment of eligible individuals in the
various federal BHP payment rate cells.
Such data must include the following:
Personal identifier;
Date of birth;
County of residence;
Indian status;
Family size;
Household income;

e Number of persons in household
enrolled in BHP;

e Family identifier;

e Months of coverage;

e Plan information; and

¢ Any other data required by CMS to
properly calculate the payment.

B. The 2018 Final Administrative Order,
2019 Payment Methodology, and 2020
Payment Methodology

On October 11, 2017, the Attorney
General of the United States provided
the Department of Health and Human
Services and the Department of the
Treasury with a legal opinion indicating
that the permanent appropriation at 31
U.S.C. 1324, from which the
Departments had historically drawn
funds to make CSR payments, cannot be
used to fund CSR payments to insurers.
In light of this opinion—and in the
absence of any other appropriation that
could be used to fund CSR payments—
the Department of Health and Human
Services directed us to discontinue CSR
payments to issuers until Congress
provides for an appropriation. In the
absence of a Congressional
appropriation for federal funding for
CSRs, we cannot provide states with a
federal payment attributable to CSRs
that BHP enrollees would have received
had they been enrolled in a QHP
through an Exchange.

Starting with the payment for the first
quarter (Q1) of 2018 (which began on
January 1, 2018), we stopped paying the
CSR component of the quarterly BHP
payments to New York and Minnesota
(the states), the only states operating a
BHP in 2018. The states then sued the
Secretary for declaratory and injunctive
relief in the United States District Court
for the Southern District of New York.
See State of New York, et al, v. U.S.
Department of Health and Human
Services, 18—cv—-00683 (S.D.N.Y. filed
Jan. 26, 2018). On May 2, 2018, the
parties filed a stipulation requesting a
stay of the litigation so that HHS could

issue an administrative order revising
the 2018 BHP payment methodology. As
a result of the stipulation, the court
dismissed the BHP litigation. On July 6,
2018, we issued a Draft Administrative
Order on which New York and
Minnesota had an opportunity to
comment. Each state submitted
comments. We considered the states’
comments and issued a Final
Administrative Order on August 24,
2018 (Final Administrative Order)
setting forth the payment methodology
that would apply to the 2018 BHP
program year.

In the November 5, 2019 Federal
Register (84 FR 59529 through 59548)
(hereinafter referred to as the November
2019 final payment notice), we finalized
the payment methodologies for BHP
program years 2019 and 2020. The 2019
payment methodology is the same
payment methodology described in the
Final Administrative Order. The 2020
payment methodology is the same
methodology as the 2019 payment
methodology with one additional
adjustment to account for the impact of
individuals selecting different metal tier
level plans in the Exchange, referred to
as the Metal Tier Selection Factor
(MTSF).2 Through this proposed notice,
and as we explain in more detail below,
we propose to apply the same payment
methodology that is applied to program
year 2020 to program year 2021, with
one modification to the calculation of
the income reconciliation factor (IRF).

II. Provisions of the Proposed Notice

A. Overview of the Funding
Methodology and Calculation of the
Payment Amount

Section 1331(d)(3) of the Affordable
Care Act directs the Secretary to
consider several factors when
determining the federal BHP payment
amount, which, as specified in the
statute, must equal 95 percent of the
value of the PTC and CSRs that BHP
enrollees would have been provided
had they enrolled in a QHP through an
Exchange. Thus, the BHP funding
methodology is designed to calculate
the PTC and CSRs as consistently as
possible and in general alignment with
the methodology used by Exchanges to
calculate the advance payments of the
PTC and CSRs, and by the Internal
Revenue Service (IRS) to calculate final
PTCs. In general, we have relied on
values for factors in the payment

2““Metal tiers” refer to the different actuarial
value plan levels offered on the Exchanges. Bronze-
level plans generally must provide 60 percent
actuarial value; silver-level 70 percent actuarial
value; gold-level 80 percent actuarial value; and
platinum-level 90 percent actuarial value. See 45
CFR 156.140.

methodology specified in statute or
other regulations as available, and have
developed values for other factors not
otherwise specified in statute, or
previously calculated in other
regulations, to simulate the values of the
PTC and CSRs that BHP enrollees would
have received if they had enrolled in
QHPs offered through an Exchange. In
accordance with section
1331(d)(3)(A)(iii) of the Affordable Care
Act, the final funding methodology
must be certified by the Chief Actuary
of CMS, in consultation with the Office
of Tax Analysis (OTA) of the
Department of the Treasury, as having
met the requirements of section
1331(d)(3)(A)(ii) of the Affordable Care
Act.

Section 1331(d)(3)(A)(ii) of the
Affordable Care Act specifies that the
payment determination shall take into
account all relevant factors necessary to
determine the value of the PTCs and
CSRs that would have been provided to
eligible individuals, including but not
limited to, the age and income of the
enrollee, whether the enrollment is for
self-only or family coverage, geographic
differences in average spending for
health care across rating areas, the
health status of the enrollee for
purposes of determining risk adjustment
payments and reinsurance payments
that would have been made if the
enrollee had enrolled in a QHP through
an Exchange, and whether any
reconciliation of PTC and CSR would
have occurred if the enrollee had been
so enrolled. Under the payment
methodologies for 2015 (79 FR 13887)
(published in March 2014), for 2016 (80
FR 9636) (published in February 2015),
for 2017 and 2018 (81 FR 10091)
(published in February 2016), and for
2019 and 2020 (84 FR 59529) (published
in November 2019), the total federal
BHP payment amount has been
calculated using multiple rate cells in
each state. Each rate cell represents a
unique combination of age range (if
applicable), geographic area, coverage
category (for example, self-only or two-
adult coverage through the BHP),
household size, and income range as a
percentage of FPL, and there is a
distinct rate cell for individuals in each
coverage category within a particular
age range who reside in a specific
geographic area and are in households
of the same size and income range. The
BHP payment rates developed also are
consistent with the state’s rules on age
rating. Thus, in the case of a state that
does not use age as a rating factor on an
Exchange, the BHP payment rates would
not vary by age.

Under the methodology in the
November 2019 final payment notice,
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the rate for each rate cell is calculated
in two parts. The first part is equal to
95 percent of the estimated PTC that
would have been paid if a BHP enrollee
in that rate cell had instead enrolled in
a QHP in an Exchange. The second part
is equal to 95 percent of the estimated
CSR payment that would have been
made if a BHP enrollee in that rate cell
had instead enrolled in a QHP in an
Exchange. These two parts are added
together and the total rate for that rate
cell would be equal to the sum of the
PTC and CSR rates. As noted in the
November 2019 final payment notice,
we currently assign a value of zero to
the CSR portion of the BHP payment
rate calculation, because there is
presently no available appropriation
from which we can make the CSR
portion of any BHP Payment.

We propose that Equation (1) would
be used to calculate the estimated PTC
for eligible individuals enrolled in the
BHP in each rate cell. We note that
throughout this proposed notice, when
we refer to enrollees and enrollment
data, we mean data regarding
individuals who are enrolled in the BHP
who have been found eligible for the
BHP using the eligibility and
verification requirements that are
applicable in the state’s most recent
certified Blueprint. By applying the
equations separately to rate cells based
on age (if applicable), income and other
factors, we would effectively take those

Equation (1): PTCq4cp; =

PTC, g cni = Premium tax credit portion of
BHP payment rate

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

h = Household size

i=Income range (as percentage of FPL)

ARP, . = Adjusted reference premium

I,;; = Income (in dollars per month) at each
1 percentage-point increment of FPL

j = jth percentage-point increment FPL

n = Number of income increments used to
calculate the mean PTC

PTCF,,;; = Premium tax credit formula
percentage

IRF = Income reconciliation factor

MTSF = Metal tier selection factor

factors into account in the calculation.
In addition, the equations would reflect
the estimated experience of individuals
in each rate cell if enrolled in coverage
through an Exchange, taking into
account additional relevant variables.
Each of the variables in the equations is
defined in this section, and further
detail is provided later in this section of
this proposed notice. In addition, we
describe in Equation (2a) and Equation
(2b) (below) how we propose to
calculate the adjusted reference
premium (ARP) that is used in Equation

(1).
Equation 1: Estimated PTC by Rate Cell

We propose that the estimated PTC,
on a per enrollee basis, would continue
to be calculated for each rate cell for
each state based on age range (if
applicable), geographic area, coverage
category, household size, and income
range. The PTC portion of the rate
would be calculated in a manner
consistent with the methodology used to
calculate the PTC for persons enrolled
in a QHP, with 5 adjustments. First, the
PTC portion of the rate for each rate cell
would represent the mean, or average,
expected PTC that all persons in the rate
cell would receive, rather than being
calculated for each individual enrollee.
Second, the reference premium (RP)
(described in section II.D.1 of this
proposed notice) used to calculate the
PTC would be adjusted for the BHP

Yjlnij X PTCFp,;

population health status, and in the case
of a state that elects to use 2020
premiums for the basis of the BHP
federal payment, for the projected
change in the premium from 2020 to
2021, to which the rates announced in
the final payment methodology would
apply. These adjustments are described
in Equation (2a) and Equation (2b).
Third, the PTC would be adjusted
prospectively to reflect the mean, or
average, net expected impact of income
reconciliation on the combination of all
persons enrolled in the BHP; this
adjustment, the IRF, as described in
section IL.D.7. of this proposed notice,
would account for the impact on the
PTC that would have occurred had such
reconciliation been performed. Fourth,
the PTC would be adjusted to account
for the estimated impacts of plan
selection; this adjustment, the MTSF,
would reflect the effect on the average
PTC of individuals choosing different
metal tier levels of QHPs. Finally, the
rate is multiplied by 95 percent,
consistent with section 1331(d)(3)(A)(i)
of the Affordable Care Act. We note that
in the situation where the average
income contribution of an enrollee
would exceed the ARP, we would
calculate the PTC to be equal to 0 and
would not allow the value of the PTC
to be negative.

We propose using Equation (1) to
calculate the PTC rate, consistent with
the methodology described above:

ARP, 4. — —

Equation (2a) and Equation (2b):
Adjusted Reference Premium (ARP)
Variable (Used in Equation 1)

As part of the calculations for the PTC
component, we propose to continue to
calculate the value of the ARP as
described below. Consistent with the
existing approach, we are proposing to
allow states to choose between using the
actual current year premiums or the
prior year’s premiums multiplied by the
premium trend factor (PTF) (as
described in section IL.E. of this
proposed notice). Below we describe
how we would continue to calculate the
ARP under each option.

In the case of a state that elected to
use the reference premium (RP) based
on the current program year (for
example, 2021 premiums for the 2021

X IRF X MTSF X 95%

program year), we propose to calculate
the value of the ARP as specified in
Equation (2a). The ARP would be equal
to the RP, which would be based on the
second lowest cost silver plan premium
in the applicable program year,
multiplied by the BHP population
health factor (PHF) (described in section
IL.D. of this proposed notice), which
would reflect the projected impact that
enrolling BHP-eligible individuals in
QHPs through an Exchange would have
had on the average QHP premium, and
multiplied by the premium adjustment
factor (PAF) (described in section II.D of
this proposed notice), which would
account for the change in silver-level
premiums due to the discontinuance of
CSR payments.
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Equation (2a): ARP,, .=

ARP,,, . = Adjusted reference premium

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

RP, .. = Reference premium

PHF = Population health factor

PAF = Premium adjustment factor

In the case of a state that elected to
use the RP based on the prior program
year (for example, 2020 premiums for

the 2021 program year, as described in
more detail in section ILE. of this
proposed notice), we propose to
calculate the value of the ARP as
specified in Equation (2b). The ARP
would be equal to the RP, which would
be based on the second lowest cost
silver plan premium in 2020, multiplied
by the BHP PHF (described in section
I1.D of this proposed notice), which
would reflect the projected impact that
enrolling BHP-eligible individuals in

RP, . % PHF X PAF

QHPs on an Exchange would have had
on the average QHP premium,
multiplied by the PAF (described in
section IL.D. of this proposed notice),
which would account for the change in
silver-level premiums due to the
discontinuance of CSR payments, and
multiplied by the premium trend factor
(PTF) (described in section II.E. of this
proposed notice), which would reflect
the projected change in the premium
level between 2020 and 2021.

Equation (2a): ARP,,.= RP,,. X PHF X PAF

ARP, ¢ = Adjusted reference premium

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

RP, ;. = Reference premium

PHF = Population health factor

PAF = Premium adjustment factor
PTF = Premium trend factor

Equation 3: Determination of Total
Monthly Payment for BHP Enrollees in
Each Rate Cell

In general, the rate for each rate cell
would be multiplied by the number of

BHP enrollees in that cell (that is, the
number of enrollees that meet the

criteria for each rate cell) to calculate
the total monthly BHP payment. This
calculation is shown in Equation (3).

Equation (3): PMT = Z[(PTca,g,c,h,i +CSRagcni) X Ea,g,c,,,,i]

PMT = Total monthly BHP payment

PTC, g cni = Premium tax credit portion of
BHP payment rate
CSRgg,c,ni = Gost sharing reduction portion of

BHP payment rate

E. ¢.cni = Number of BHP enrollees

a = Age range

g = Geographic area

¢ = Coverage status (self-only or applicable
category of family coverage) obtained
through BHP

h = Household size

i =Income range (as percentage of FPL)

i = Income range (as percentage of FPL)

In this equation, we would assign a
value of zero to the CSR part of the BHP
payment rate calculation (CSR. g i)
because there is presently no available
appropriation from which we can make
the CSR portion of any BHP payment. In
the event that an appropriation for CSRs
for 2021 is made, we would determine
whether and how to modify the CSR
part of the BHP payment rate
calculation (CSR,¢.c ) or the PAF and
the MTSF in the payment methodology.

B. Federal BHP Payment Rate Cells

Consistent with the previous payment
methodologies, we propose that a state
implementing a BHP provide us an
estimate of the number of BHP enrollees
it projects will enroll in the upcoming
BHP program quarter, by applicable rate
cell, prior to the first quarter and each
subsequent quarter of program

operations until actual enrollment data
is available. Upon our approval of such
estimates as reasonable, we will use
those estimates to calculate the
prospective payment for the first and
subsequent quarters of program
operation until the state provides us
with actual enrollment data for those
periods. The actual enrollment data is
required to calculate the final BHP
payment amount and make any
necessary reconciliation adjustments to
the prior quarters’ prospective payment
amounts due to differences between
projected and actual enrollment.
Subsequent quarterly deposits to the
state’s trust fund would be based on the
most recent actual enrollment data
submitted to us. Actual enrollment data
must be based on individuals enrolled
for the quarter who the state found
eligible and whose eligibility was
verified using eligibility and verification
requirements as agreed to by the state in
its applicable BHP Blueprint for the
quarter that enrollment data is
submitted. Procedures will ensure that
federal payments to a state reflect actual
BHP enrollment during a year, within
each applicable category, and
prospectively determined federal
payment rates for each category of BHP
enrollment, with such categories
defined in terms of age range (if

applicable), geographic area, coverage
status, household size, and income
range, as explained above.

We propose requiring the use of
certain rate cells as part of the proposed
methodology. For each state, we
propose using rate cells that separate the
BHP population into separate cells
based on the five factors described as
follows:

Factor 1—Age: We propose to
continue separating enrollees into rate
cells by age (if applicable), using the
following age ranges that capture the
widest variations in premiums under
HHS’s Default Age Curve:3

3 This curve is used to implement the Affordable
Care Act’s 3:1 limit on age-rating in states that do
not create an alternative rate structure to comply
with that limit. The curve applies to all individual
market plans, both within and outside the
Exchange. The age bands capture the principal
allowed age-based variations in premiums as
permitted by this curve. The default age curve was
updated for plan or policy years beginning on or
after January 1, 2018 to include different age rating
factors between children 0—14 and for persons at
each age between 15 and 20. More information is
available at https://www.cms.gov/CCIIO/Programs-
and-Initiatives/Health-Insurance-Market-Reforms/
Downloads/StateSpecAgeCrv053117.pdf. Both
children and adults under age 21 are charged the
same premium. For adults age 21-64, the age bands
in this notice divide the total age-based premium
variation into the three most equally-sized ranges
(defining size by the ratio between the highest and
lowest premiums within the band) that are
consistent with the age-bands used for risk-


https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Market-Reforms/Downloads/StateSpecAgeCrv053117.pdf
https://www.cms.gov/CCIIO/Programs-and-Initiatives/Health-Insurance-Market-Reforms/Downloads/StateSpecAgeCrv053117.pdf
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Ages 0-20.

Ages 21-34.
Ages 35—44.
Ages 45-54.
Ages 55—64.

This proposed provision is unchanged
from the current methodology.*

Factor 2—Geographic area: For each
state, we propose separating enrollees
into rate cells by geographic areas
within which a single RP is charged by
QHPs offered through the state’s
Exchange. Multiple, non-contiguous
geographic areas would be incorporated
within a single cell, so long as those
areas share a common RP. This
proposed provision is also unchanged
from the current methodology.

Factor 3—Coverage status: We
propose to continue separating enrollees
into rate cells by coverage status,
reflecting whether an individual is
enrolled in self-only coverage or persons
are enrolled in family coverage through
the BHP, as provided in section
1331(d)(3)(A)(ii) of the Affordable Care
Act. Among recipients of family
coverage through the BHP, separate rate
cells, as explained below, would apply
based on whether such coverage
involves two adults alone or whether it
involves children. This proposed
provision is unchanged from the current
methodology.

Factor 4—Household size: We
propose to continue the current
methods for separating enrollees into
rate cells by household size that states
use to determine BHP enrollees’
household income as a percentage of the
FPL under §600.320 (Determination of
eligibility for and enrollment in a
standard health plan). We propose to
require separate rate cells for several
specific household sizes. For each
additional member above the largest
specified size, we propose to publish
instructions for how we would develop
additional rate cells and calculate an

adjustment purposes in the HHS-Developed Risk
Adjustment Model. For such age bands, see HHS-
Developed Risk Adjustment Model Algorithm “Do
It Yourself (DIY)” Software Instructions for the 2018
Benefit Year, April 4, 2019 Update, https://
www.cms.gov/CCIIO/Resources/Regulations-and-
Guidance/Downloads/Updated-CY2018-DIY-
instructions.pdyf.

41n this document, references to the ‘“‘current
methodology’ refer to the 2020 program year
methodology as outlined in November 2019 final
payment notice.

5For example, a cell within a particular state
might refer to “County Group 1,” “County Group
2, etc., and a table for the state would list all the
counties included in each such group. These
geographic areas are consistent with the geographic
areas established under the 2014 Market Reform
Rules. They also reflect the service area
requirements applicable to QHPs, as described in 45
CFR 155.1055, except that service areas smaller
than counties are addressed as explained in this
notice.

appropriate payment rate based on data
for the rate cell with the closest
specified household size. We propose to
publish separate rate cells for household
sizes of 1 through 10. This proposed
provision is unchanged from the current
methodology.

Factor 5—Household Income: For
households of each applicable size, we
propose to continue the current
methods for creating separate rate cells
by income range, as a percentage of FPL.
The PTC that a person would receive if
enrolled in a QHP through an Exchange
varies by household income, both in
level and as a ratio to the FPL. Thus, we
propose that separate rate cells would
be used to calculate federal BHP
payment rates to reflect different bands
of income measured as a percentage of
FPL. We propose using the following
income ranges, measured as a
percentage of the FPL:

¢ 0to 50 percent of the FPL.

51 to 100 percent of the FPL.
101 to 138 percent of the FPL.6
139 to 150 percent of the FPL.
151 to 175 percent of the FPL.
176 to 200 percent of the FPL.

This proposed provision is unchanged
from the current methodology.

These rate cells would only be used
to calculate the federal BHP payment
amount. A state implementing a BHP
would not be required to use these rate
cells or any of the factors in these rate
cells as part of the state payment to the
standard health plans participating in
the BHP or to help define BHP
enrollees’ covered benefits, premium
costs, or out-of-pocket cost-sharing
levels.

Consistent with the current
methodology, we propose using
averages to define federal payment rates,
both for income ranges and age ranges
(if applicable), rather than varying such
rates to correspond to each individual
BHP enrollee’s age (if applicable) and
income level. We believe that the
proposed approach will increase the
administrative feasibility of making
federal BHP payments and reduce the
likelihood of inadvertently erroneous
payments resulting from highly complex
methodologies. We also believe this
approach should not significantly
change federal payment amounts, since
within applicable ranges, the BHP-
eligible population is distributed
relatively evenly.

The number of factors contributing to
rate cells, when combined, can result in
over 350,000 rate cells which can

6 The three lowest income ranges would be
limited to lawfully present immigrants who are
ineligible for Medicaid because of immigration
status.

increase the complexity when
generating quarterly payment amounts.
In future years, and in the interest of
administrative simplification, we will
consider whether to combine or
eliminate certain rate cells, once we are
certain that the effect on payment would
be insignificant.

C. Sources and State Data
Considerations

To the extent possible, unless
otherwise provided, we intend to
continue to use data submitted to the
federal government by QHP issuers
seeking to offer coverage through the
Exchange in the relevant BHP state to
perform the calculations that determine
federal BHP payment cell rates.

States operating a State-based
Exchange in the individual market,
however, must provide certain data,
including premiums for second lowest
cost silver plans, by geographic area, for
CMS to calculate the federal BHP
payment rates in those states. We
propose that a State-based Exchange
interested in obtaining the applicable
2021 program year federal BHP payment
rates for its state must submit such data
accurately, completely, and as specified
by CMS, by no later than October 15,
2020. If additional state data (that is, in
addition to the second lowest cost silver
plan premium data) are needed to
determine the federal BHP payment
rate, such data must be submitted in a
timely manner, and in a format
specified by us to support the
development and timely release of
annual BHP payment notices. The
specifications for data collection to
support the development of BHP
payment rates are published in CMS
guidance and are available in the
Federal Policy Guidance section at
https://www.medicaid.gov/federal-
policy-Guidance/index.html.

States operating a BHP must submit
enrollment data to us on a quarterly
basis and should be technologically
prepared to begin submitting data at the
start of their BHP, starting with the
beginning of the first program year. This
differs from the enrollment estimates
used to calculate the initial BHP
payment, which states would generally
submit to CMS 60 days before the start
of the first quarter of the program start
date. This requirement is necessary for
us to implement the payment
methodology that is tied to a quarterly
reconciliation based on actual
enrollment data.

We propose to continue the policy
first adopted in the February 2016
payment notice that in states that have
BHP enrollees who do not file federal
tax returns (non-filers), the state must


https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Updated-CY2018-DIY-instructions.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Updated-CY2018-DIY-instructions.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Updated-CY2018-DIY-instructions.pdf
https://www.cms.gov/CCIIO/Resources/Regulations-and-Guidance/Downloads/Updated-CY2018-DIY-instructions.pdf
https://www.medicaid.gov/federal-policy-Guidance/index.html
https://www.medicaid.gov/federal-policy-Guidance/index.html
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develop a methodology to determine the
enrollees’ household income and
household size consistently with
Marketplace requirements.” The state
must submit this methodology to us at
the time of their Blueprint submission.
We reserve the right to approve or
disapprove the state’s methodology to
determine household income and
household size for non-filers if the
household composition and/or
household income resulting from
application of the methodology are
different than what typically would be
expected to result if the individual or
head of household in the family were to
file a tax return. States currently
operating a BHP that wish to change the
methodology for non-filers must submit
a revised Blueprint outlining the
revisions to its methodology, consistent
with § 600.125.

In addition, as the federal payments
are determined quarterly and the
enrollment data is required to be
submitted by the states to us quarterly,
we propose that the quarterly payment
would be based on the characteristics of
the enrollee at the beginning of the
quarter (or their first month of
enrollment in the BHP in each quarter).
Thus, if an enrollee were to experience
a change in county of residence,
household income, household size, or
other factors related to the BHP payment
determination during the quarter, the
payment for the quarter would be based
on the data as of the beginning of the
quarter (or their first month of
enrollment in the BHP in the applicable
quarter). Payments would still be made
only for months that the person is
enrolled in and eligible for the BHP. We
do not anticipate that this would have
a significant effect on the federal BHP
payment. The states must maintain data
that are consistent with CMS’
verification requirements, including
auditable records for each individual
enrolled, indicating an eligibility
determination and a determination of
income and other criteria relevant to the
payment methodology as of the
beginning of each quarter.

Consistent with § 600.610 (Secretarial
determination of BHP payment amount),
the state is required to submit certain
data in accordance with this notice. We
require that this data be collected and
validated by states operating a BHP, and
that this data be submitted to CMS.

7 See 81 FR at 10097.

D. Discussion of Specific Variables Used
in Payment Equations

1. Reference Premium (RP)

To calculate the estimated PTC that
would be paid if BHP-eligible
individuals enrolled in QHPs through
an Exchange, we must calculate a RP
because the PTC is based, in part, on the
premiums for the applicable second
lowest cost silver plan as explained in
section IL.D.5. of this proposed notice,
regarding the premium tax credit
formula (PTCF). The proposal is
unchanged from the current
methodology except to update the
reference years, and to provide
additional methodological details to
simplify calculations and to deal with
potential ambiguities. Accordingly, for
the purposes of calculating the BHP
payment rates, the RP, in accordance
with 26 U.S.C. 36B(b)(3)(C), is defined
as the adjusted monthly premium for an
applicable second lowest cost silver
plan. The applicable second lowest cost
silver plan is defined in 26 U.S.C.
36B(b)(3)(B) as the second lowest cost
silver plan of the individual market in
the rating area in which the taxpayer
resides that is offered through the same
Exchange. We propose to use the
adjusted monthly premium for an
applicable second lowest cost silver
plan in the applicable program year
(2021) as the RP (except in the case of
a state that elects to use the prior plan
year’s premium as the basis for the
federal BHP payment for 2021, as
described in section ILE. of this
proposed notice).

The RP would be the premium
applicable to non-tobacco users. This is
consistent with the provision in 26
U.S.C. 36B(b)(3)(C) that bases the PTC
on premiums that are adjusted for age
alone, without regard to tobacco use,
even for states that allow insurers to
vary premiums based on tobacco use in
accordance with 42 U.S.C.
300gg(a)(1)(A)(v).

Consistent with the policy set forth in
26 CFR 1.36B-3(f)(6), to calculate the
PTC for those enrolled in a QHP through
an Exchange, we propose not to update
the payment methodology, and
subsequently the federal BHP payment
rates, in the event that the second
lowest cost silver plan used as the RP,
or the lowest cost silver plan, changes
(that is, terminates or closes enrollment
during the year).

The applicable second lowest cost
silver plan premium will be included in
the BHP payment methodology by age
range (if applicable), geographic area,
and self-only or applicable category of
family coverage obtained through the
BHP.

We note that the choice of the second
lowest cost silver plan for calculating
BHP payments would rely on several
simplifying assumptions in its selection.
For the purposes of determining the
second lowest cost silver plan for
calculating PTC for a person enrolled in
a QHP through an Exchange, the
applicable plan may differ for various
reasons. For example, a different second
lowest cost silver plan may apply to a
family consisting of 2 adults, their child,
and their niece than to a family with 2
adults and their children, because 1 or
more QHPs in the family’s geographic
area might not offer family coverage that
includes the niece. We believe that it
would not be possible to replicate such
variations for calculating the BHP
payment and believe that in the
aggregate, they would not result in a
significant difference in the payment.
Thus, we propose to use the second
lowest cost silver plan available to any
enrollee for a given age, geographic area,
and coverage category.

This choice of RP relies on an
assumption about enrollment in the
Exchanges. In the payment
methodologies for program years 2015
through 2019, we had assumed that all
persons enrolled in the BHP would have
elected to enroll in a silver level plan if
they had instead enrolled in a QHP
through an Exchange (and that the QHP
premium would not be lower than the
value of the PTC). In the November 2019
final payment notice, we continued to
use the second-lowest cost silver plan
premium as the RP, but for the 2020
payments we changed the assumption
about which metal tier plans enrollees
would choose (see section I1.D.6 on the
MTSF in this proposed notice).
Therefore, for the 2021 payment
methodology, we propose to continue to
use the second-lowest cost silver plan
premium as the RP, but account for how
enrollees may choose other metal tier
plans by applying the MTSF.

We do not believe it is appropriate to
adjust the payment for an assumption
that some BHP enrollees would not have
enrolled in QHPs for purposes of
calculating the BHP payment rates,
since section 1331(d)(3)(A)(ii) of the
Affordable Care Act requires the
calculation of such rates as if the
enrollee had enrolled in a QHP through
an Exchange.

The applicable age bracket (if any)
will be one dimension of each rate cell.
We propose to assume a uniform
distribution of ages and estimate the
average premium amount within each
rate cell. We believe that assuming a
uniform distribution of ages within
these ranges is a reasonable approach
and would produce a reliable
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determination of the total monthly
payment for BHP enrollees. We also
believe this approach would avoid
potential inaccuracies that could
otherwise occur in relatively small
payment cells if age distribution were
measured by the number of persons
eligible or enrolled.

We propose to use geographic areas
based on the rating areas used in the
Exchanges. We propose to define each
geographic area so that the RP is the
same throughout the geographic area.
When the RP varies within a rating area,
we propose defining geographic areas as
aggregations of counties with the same
RP. Although plans are allowed to serve
geographic areas smaller than counties
after obtaining our approval, we propose
that no geographic area, for purposes of
defining BHP payment rate cells, will be
smaller than a county. We do not
believe that this assumption will have a
significant impact on federal payment
levels and it would simplify both the
calculation of BHP payment rates and
the operation of the BHP.

Finally, in terms of the coverage
category, we propose that federal
payment rates only recognize self-only
and two-adult coverage, with exceptions
that account for children who are
potentially eligible for the BHP. First, in
states that set the upper income
threshold for children’s Medicaid and
CHIP eligibility below 200 percent of
FPL (based on modified adjusted gross
income (MAGI)), children in households
with incomes between that threshold
and 200 percent of FPL would be
potentially eligible for the BHP.
Currently, the only states in this
category are Idaho and North Dakota.8
Second, the BHP would include
lawfully present immigrant children
with household incomes at or below 200
percent of FPL in states that have not
exercised the option under sections
1903(v)(4)(A)(ii) and 2107(e)(1)(E) of the
Act to qualify all otherwise eligible,
lawfully present immigrant children for
Medicaid and CHIP. States that fall
within these exceptions would be
identified based on their Medicaid and
CHIP State Plans, and the rate cells
would include appropriate categories of
BHP family coverage for children. For
example, Idaho’s Medicaid and CHIP
eligibility is limited to families with
MAGI at or below 185 percent FPL. If
Idaho implemented a BHP, Idaho
children with household incomes
between 185 and 200 percent could
qualify. In other states, BHP eligibility
will generally be restricted to adults,
since children who are citizens or

8 CMCS. ““State Medicaid, CHIP and BHP Income
Eligibility Standards Effective April 1, 2019.”

lawfully present immigrants and live in
households with incomes at or below
200 percent of FPL will qualify for
Medicaid or CHIP, and thus be
ineligible for a BHP under section
1331(e)(1)(C) of the Affordable Care Act,
which limits a BHP to individuals who
are ineligible for minimum essential
coverage (as defined in 26 U.S.C.
5000A(f)).

2. Premium Adjustment Factor (PAF)

The PAF considers the premium
increases in other states that took effect
after we discontinued payments to
issuers for CSRs provided to enrollees in
QHPs offered through Exchanges.
Despite the discontinuance of federal
payments for CSRs, QHP issuers are
required to provide CSRs to eligible
enrollees. As a result, many QHP issuers
increased the silver-level plan
premiums to account for those
additional costs; adjustments and how
those were applied (for example, to only
silver-level plans or to all metal tier
plans) varied across states. For the states
operating BHPs in 2018, the increases in
premiums were relatively minor,
because the majority of enrollees
eligible for CSRs (and all who were
eligible for the largest CSRs) were
enrolled in the BHP and not in QHPs on
the Exchanges, and therefore issuers in
BHP states did not significantly raise
premiums to cover unpaid CSR costs.

In the Final Administrative Order and
the November 2019 final payment
notice, we incorporated the PAF into
the BHP payment methodologies for
2018, 2019, and 2020 to capture the
impact of how other states responded to
us ceasing to pay CSRs. We propose to
include the PAF in the 2021 payment
methodology and to calculate it in the
same manner as in the Final
Administrative Order.

Under the Final Administrative
Order, we calculated the PAF by using
information sought from QHP issuers in
each state and the District of Columbia,
and determined the premium
adjustment that the responding QHP
issuers made to each silver level plan in
2018 to account for the discontinuation
of CSR payments to QHP issuers. Based
on the data collected, we estimated the
median adjustment for silver level QHPs
nationwide (excluding those in the two
BHP states). To the extent that QHP
issuers made no adjustment (or the
adjustment was 0), this would be
counted as 0 in determining the median
adjustment made to all silver level
QHPs nationwide. If the amount of the
adjustment was unknown—or we
determined that it should be excluded
for methodological reasons (for
example, the adjustment was negative,

an outlier, or unreasonable)—then we
did not count the adjustment towards
determining the median adjustment.?
The median adjustment for silver level
QHPs is the nationwide median
adjustment.

For each of the two BHP states, we
determined the median premium
adjustment for all silver level QHPs in
that state, which we refer to as the state
median adjustment. The PAF for each
BHP state equaled 1 plus the nationwide
median adjustment divided by 1 plus
the state median adjustment for the BHP
state. In other words,

PAF = (1 + Nationwide Median
Adjustment) + (1 + State Median
Adjustment).

To determine the PAF described
above, we sought to collect QHP
information from QHP issuers in each
state and the District of Columbia to
determine the premium adjustment
those issuers made to each silver level
plan offered through the Exchange in
2018 to account for the end of CSR
payments. Specifically, we sought
information showing the percentage
change that QHP issuers made to the
premium for each of their silver level
plans to cover benefit expenditures
associated with the CSRs, given the lack
of CSR payments in 2018. This
percentage change was a portion of the
overall premium increase from 2017 to
2018.

According to our records, there were
1,233 silver-level QHPs operating on
Exchanges in 2018. Of these 1,233
QHPs, 318 QHPs (25.8 percent)
responded to our request for the
percentage adjustment applied to silver-
level QHP premiums in 2018 to account
for the discontinuance of the CSRs.
These 318 QHPs operated in 26 different
states, with 10 of those states running
State-based Exchanges (SBEs) (while we
requested information only from QHP
issuers in states serviced by an FFE,
many of those issuers also had QHPs in
states operating SBEs and submitted
information for those states as well).
Thirteen of these 318 QHPs were in
New York (and none were in
Minnesota). Excluding these 13 QHPs
from the analysis, the nationwide
median adjustment was 20.0 percent. Of
the 13 QHPs in New York that
responded, the state median adjustment
was 1.0 percent. We believe that this is
an appropriate adjustment for QHPs in
Minnesota, as well, based on the

9 Some examples of outliers or unreasonable
adjustments include (but are not limited to) values
over 100 percent (implying the premiums doubled
or more as a result of the adjustment), values more
than double the otherwise highest adjustment, or
non-numerical entries.
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observed changes in New York’s QHP
premiums in response to the
discontinuance of CSR payments (and
the operation of the BHP in that state)
and our analysis of expected QHP
premium adjustments for states with
BHPs. We calculated the proposed PAF
as (1 + 20%) =+ (1 + 1%) (or 1.20/1.01),
which results in a value of 1.188.

We propose that the PAF continue to
be set to 1.188 for program year 2021.
We believe that this value for the PAF
continues to reasonably account for the
increase in silver-level premiums
experienced in non-BHP states that took
effect after the discontinuance of the
CSR payments. We believe that the
impact of the increase in silver-level
premiums in 2021 can reasonably be
expected to be similar to that in 2018,
because the discontinuation of CSR
payments has not changed. Moreover,
we believe that states and QHP issuers
have not significantly changed the
manner and degree to which they are
increasing QHP silver-level premiums to
account for the discontinuation of CSR
payments since 2018, and we expect the
same for 2021.

In addition, the percentage difference
between the average second lowest-cost
silver level QHP and the bronze-level
QHP premiums has not changed
significantly since 2018, and we do not
expect a significant change for 2021. In
2018, the average second lowest-cost
silver level QHP premium was 41.1
percent higher than the average lowest-
cost bronze-level QHP premium ($481
and $341, respectively). By 2020, the
difference is similar; the average second
lowest-cost silver-level QHP premium is
39.6 percent higher than the average
lowest-cost bronze-level QHP premium
($462 and $331, respectively).10 In
contrast, the average second lowest-cost
silver-level QHP premium was only 23.8
percent higher than the average lowest-
cost bronze-level QHP premium in 2017
($359 and $290, respectively).11 If there
were a significant difference in the
amounts that QHP issuers were
increasing premiums for silver-level
QHPs to account for the discontinuation
of CSR payments over time, then we
would expect the difference between the
bronze-level and silver-level QHP
premiums to change significantly over
time, and that this would be apparent in
comparing the lowest-cost bronze-level

10 See Kaiser Family Foundation, “Average
Marketplace Premiums by Metal Tier, 2018-2020,”
https://www.kff.org/health-reform/state-indicator/
average-marketplace-premiums-by-metal-tier/.

11 See Basic Health Program: Federal Funding
Methodology for Program Years 2019 and 2020;
Final Methodology, 84 FR 59529 through 59532
(November 5, 2019).

QHP premium to the second lowest-cost
silver-level QHP premium.

We request comments on our proposal
that the PAF continue to be set to 1.188
for program year 2021. We request
comments on whether sources of data
other than what we sought in 2018 are
available to account for the adjustment
to the silver-level QHP premiums to
account for the discontinuation of CSRs
beyond 2018. We are considering if we
could obtain these data from the rate
filings that include QHPs that issuers
are required to submit to HHS 12 or if we
can obtain this data by conducting
another survey of the QHP issuers. We
are also considering whether we could
request information on how much
premiums are adjusted to account for
the discontinuance of CSR payments in
the QHP applications for 2021 or as
supplemental information with the QHP
applications. We are also considering
whether we could survey issuers after
the submission of QHP applications for
2021 (likely mid-year 2020) to request
information on these adjustments,
similar to the approach we used in the
2018 Final Administrative Order.

We are also considering if we should
calculate the PAF value for 2021 by
estimating the adjustment to the QHP
premiums for the discontinuance of CSR
payments rather than relying on
information from QHP issuers. We are
considering whether we should
calculate this adjustment by estimating
the percentage of enrollees in silver-
level QHPs who would be eligible for
CSRs, the relative amount of CSRs these
enrollees would receive, and those
amounts as a percentage of the QHP
premium absent any adjustment.
Finally, we are also considering whether
to make a retrospective adjustment to
the PAF for 2021 using the authority
under § 600.610(c)(2)(iii) to reflect
actual 2021 experience from states not
operating a BHP once the necessary data
for 2021 are available, which would be
after the end of the program year.

3. Population Health Factor (PHF)

We propose that the PHF be included
in the methodology to account for the
potential differences in the average
health status between BHP enrollees
and persons enrolled through the
Exchanges. To the extent that BHP
enrollees would have been enrolled
through an Exchange in the absence of
a BHP in a state, the exclusion of those
BHP enrollees in the Exchange may
affect the average health status of the
overall population and the expected
QHP premiums.

12 See 45 CFR 154.215 and 156.210.

We currently do not believe that there
is evidence that the BHP population
would have better or poorer health
status than the Exchange population. At
this time, there continues to be a lack
of data on the experience in the
Exchanges that limits the ability to
analyze the potential health differences
between these groups of enrollees. More
specifically, Exchanges have been in
operation since 2014, and 2 states have
operated BHPs since 2015, but data is
not available to do the analysis
necessary to determine if there are
differences in the average health status
between BHP and Exchange enrollees.
In addition, differences in population
health may vary across states. We also
do not believe that sufficient data would
be available to permit us to make a
prospective adjustment to the PHF
under § 600.610(c)(2) for the 2021
program year.

Given these analytic challenges and
the limited data about Exchange
coverage and the characteristics of BHP-
eligible consumers, we propose that the
PHF continue to be 1.00 for program
year 2021.

In previous years BHP payment
methodologies, we included an option
for states to include a retrospective
population health status adjustment. We
propose that states be provided with the
same option for 2021 to include a
retrospective population health status
adjustment in the certified
methodology, which is subject to our
review and approval. This option is
described further in section IL.F. of this
proposed notice. Regardless of whether
a state elects to include a retrospective
population health status adjustment, we
anticipate that, in future years, when
additional data becomes available about
Exchange coverage and the
characteristics of BHP enrollees, we may
propose a different PHF.

While the statute requires
consideration of risk adjustment
payments and reinsurance payments
insofar as they would have affected the
PTC that would have been provided to
BHP-eligible individuals had they
enrolled in QHPs, we are not proposing
to require that a BHP’s standard health
plans receive such payments. As
explained in the BHP final rule, BHP
standard health plans are not included
in the federally-operated risk
adjustment program.3 Further, standard
health plans did not qualify for
payments under the transitional
reinsurance program established under
section 1341 of the Affordable Care Act
for the years the program was

13See 79 FR at 14131.
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operational (2014 through 2016).14 To
the extent that a state operating a BHP
determines that, because of the
distinctive risk profile of BHP-eligible
consumers, BHP standard health plans
should be included in mechanisms that
share risk with other plans in the state’s
individual market, the state would need
to use other methods for achieving this
goal.

4. Household Income (I)

Household income is a significant
determinant of the amount of the PTC
that is provided for persons enrolled in
a QHP through an Exchange.
Accordingly, both the current and
proposed BHP payment methodologies
incorporate household income into the
calculations of the payment rates
through the use of income-based rate
cells. We propose defining household
income in accordance with the
definition of modified adjusted gross
income in 26 U.S.C. 36B(d)(2)(B) and
consistent with the definition in 45 CFR
155.300. Income would be measured
relative to the FPL, which is updated
periodically in the Federal Register by
the Secretary under the authority of 42
U.S.C. 9902(2). In our proposed
methodology, household size and
income as a percentage of FPL would be
used as factors in developing the rate
cells. We propose using the following
income ranges measured as a percentage
of FPL: 15
0-50 percent.

51-100 percent.

101-138 percent.
139-150 percent.
151-175 percent.
176-200 percent.

We further propose to assume a
uniform income distribution for each
federal BHP payment cell. We believe
that assuming a uniform income
distribution for the income ranges
proposed would be reasonably accurate

for the purposes of calculating the BHP
payment and would avoid potential
errors that could result if other sources
of data were used to estimate the
specific income distribution of persons
who are eligible for or enrolled in the
BHP within rate cells that may be
relatively small.

Thus, when calculating the mean, or
average, PTC for a rate cell, we propose
to calculate the value of the PTC at each
1 percentage point interval of the
income range for each federal BHP
payment cell and then calculate the
average of the PTC across all intervals.
This calculation would rely on the PTC
formula described in section II.D.5. of
this proposed notice.

As the advance payment of PTC
(APTC) for persons enrolled in QHPs
would be calculated based on their
household income during the open
enrollment period, and that income
would be measured against the FPL at
that time, we propose to adjust the FPL
by multiplying the FPL by a projected
increase in the CPI-U between the time
that the BHP payment rates are
calculated and the QHP open
enrollment period, if the FPL is
expected to be updated during that time.
We propose that the projected increase
in the CPI-U would be based on the
intermediate inflation forecasts from the
most recent OASDI and Medicare
Trustees Reports.16

5. Premium Tax Credit Formula (PTCF)

In Equation 1 described in section
I1.A.1. of this proposed notice, we
propose to use the formula described in
26 U.S.C. 36B(b) to calculate the
estimated PTC that would be paid on
behalf of a person enrolled in a QHP on
an Exchange as part of the BHP payment
methodology. This formula is used to
determine the contribution amount (the
amount of premium that an individual
or household theoretically would be

required to pay for coverage in a QHP
on an Exchange), which is based on (A)
the household income; (B) the
household income as a percentage of
FPL for the family size; and (C) the
schedule specified in 26 U.S.C.
36B(b)(3)(A) and shown below.

The difference between the
contribution amount and the adjusted
monthly premium (that is, the monthly
premium adjusted for the age of the
enrollee) for the applicable second
lowest cost silver plan is the estimated
amount of the PTC that would be
provided for the enrollee.

The PTC amount provided for a
person enrolled in a QHP through an
Exchange is calculated in accordance
with the methodology described in 26
U.S.C. 36B(b)(2). The amount is equal to
the lesser of the premium for the plan
in which the person or household
enrolls, or the adjusted premium for the
applicable second lowest cost silver
plan minus the contribution amount.

The applicable percentage is defined
in 26 U.S.C. 36B(b)(3)(A) and 26 CFR
1.36B-3(g) as the percentage that
applies to a taxpayer’s household
income that is within an income tier
specified in Table 1, increasing on a
sliding scale in a linear manner from an
initial premium percentage to a final
premium percentage specified in Table
1. We propose to continue to use
applicable percentages to calculate the
estimated PTC that would be paid on
behalf of a person enrolled in a QHP on
an Exchange as part of the BHP payment
methodology as part of Equation 1. We
propose that the applicable percentages
in Table 1 for calendar year (CY) 2020
would be effective for BHP program year
2021. The applicable percentages will
be updated in future years in
accordance with 26 U.S.C.
36B(b)(3)(A)(ii).

TABLE 1—APPLICABLE PERCENTAGE TABLE FOR CY 20202

The initial The final
. . L L _— premium premium
In the case of household income (expressed as a percent of poverty line) within the following income tier: percentage percentage
Is— Is—
[0 oI (e T B USRS 2.06% 2.06%
133% DUL 1€SS thaN 150% ..eeeiiieiieiieiiete ettt r et h e et e bt b e e st et e e e bt e e e nbeenrenreennenn 3.09 4.12
150% DUL 1885 thaN 200% ...e.eeeiiiieiirieeie ettt r e e bt s e n e e e n e bt n et e n e nreerenre e 4.12 6.49
200% DUL 1ESS ThAN 250% ....veeueeieiiieitieeeite ettt ettt r e r e s h e e b et b e et e r e r e e e re e ne e 6.49 8.29
250% DUL 18SS thAN 000 ...eeiiuereieiiiie ittt ettt e e et e e s e e e e ae e e e e e e e s s ne e e ssne e e sass e e e eane e e e annn e e aneeeeanneee s 8.29 9.78
300% but NOt MOE than 400% ........eeeiiiiieiiiee et e e e s s e e snre e e sne e e e snnn e e enneeeaneeesanneeeas 9.78 9.78

a|RS Revenue Procedure 2019-29. https//www.irs.gov/pub/irs-drop/rp-19-29.pdf.

14 See 45 CFR 153.400(a)(2)(iv) (BHP standard
health plans are not required to submit reinsurance
contributions), 153.20 (definition of “Reinsurance-
eligible plan” as not including “health insurance
coverage not required to submit reinsurance
contributions”), 153.230(a) (reinsurance payments

under the national reinsurance parameters are

available only for “Reinsurance-eligible plans”).
15 These income ranges and this analysis of
income apply to the calculation of the PTC.
16 See Table IV A1 from the 2019 Annual Report
of the Boards of Trustees of the Federal Hospital

Insurance and Federal Supplementary Medical
Insurance Trust Funds, available at https://
www.cms.gov/Research-Statistics-Data-and-
Systems/Statistics-Trends-and-Reports/
ReportsTrustFunds/Downloads/TR2019.pdyf.


https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2019.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2019.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2019.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/ReportsTrustFunds/Downloads/TR2019.pdf
https//www.irs.gov/pub/irs-drop/rp-19-29.pdf

7510

Federal Register/Vol. 85, No. 27/Monday, February 10, 2020/Proposed Rules

6. Metal Tier Selection Factor (MTSF)

On the Exchange, if an enrollee
chooses a QHP and the value of the PTC
to which the enrollee is entitled is
greater than the premium of the plan
selected, then the PTC is reduced to be
equal to the premium. This usually
occurs when enrollees eligible for larger
PTCs choose bronze-level QHPs, which
typically have lower premiums on the
Exchange than silver-level QHPs. Prior
to 2018, we believed that the impact of
these choices and plan selections on the
amount of PTCs that the federal
government paid was relatively small.
During this time, most enrollees in
income ranges up to 200 percent FPL
chose silver-level QHPs, and in most
cases where enrollees chose bronze-
level QHPs, the premium was still more
than the PTC. Based on our analysis of
the percentage of persons with incomes
below 200 percent FPL choosing bronze-
level QHPs and the average reduction in
the PTCs paid for those enrollees, we
believe that the total PTCs paid for
persons with incomes below 200
percent FPL were reduced by about 1
percent in 2017. Therefore, we did not
seek to make an adjustment based on
the effect of enrollees choosing non-
silver-level QHPs in developing the BHP
payment methodology applicable to
program years prior to 2018. However,
after the discontinuance of the CSR
payments in October 2017, several
changes occurred that increased the
expected impact of enrollees’ plan
selection choices on the amount of PTC
the government paid. These changes led
to a larger percentage of individuals
choosing bronze-level QHPs, and for
those individuals who chose bronze-
level QHPs, these changes also generally
led to larger reductions in PTCs paid by
the federal government per individual.
The combination of more individuals
with incomes below 200 percent of FPL
choosing bronze-level QHPs and the
reduction in PTCs had an impact on
PTCs paid by the federal government for
enrollees with incomes below 200
percent FPL. Silver-level QHP
premiums for the 2018 benefit year
increased substantially relative to other
metal tier plans in many states (on
average, by about 20 percent). We
believe this contributed to an increase
in the percentage of enrollees with
lower incomes choosing bronze-level
QHPs, despite being eligible for CSRs in
silver-level QHPs, because many were
able to purchase bronze-level QHPs and
pay $0 in premium; according to CMS
data, the percentage of persons with
incomes between 0 percent and 200
percent of FPL eligible for CSRs (those
who would be eligible for the BHP if the

state operated a BHP) selecting bronze-
level QHPs increased from about 11
percent in 2017 to about 13 percent in
2018. In addition, the likelihood that a
person choosing a bronze-level QHP
would pay $0 premium increased, and
the difference between the bronze-level
QHP premium and the available PTC
widened. Between 2017 and 2018, the
ratio of the average silver-level QHP
premium to the average bronze-level
QHP premium increased: The average
silver-level QHP premium was 17
percent higher than the average bronze-
level QHP premium in 2017, whereas
the average silver-level QHP premium
was 33 percent higher than the average
bronze-level QHP premium in 2018.
Similarly, the average estimated
reduction in APTC for enrollees with
incomes between 0 percent and 200
percent FPL that chose bronze-level
QHPs increased from about 11 percent
in 2017 to about 23 percent in 2018
(after adjusting for the average age of
bronze-level QHP and silver-level QHP
enrollees); that is, in 2017, enrollees
with incomes in this range who chose
bronze-level QHPs received 11 percent
less than the full value of the APTC, and
in 2018, those enrollees who chose
bronze-level QHPs received 23 percent
less than the full value of the APTC.

The discontinuance of the CSR
payments led to increases in silver-level
QHP premiums (and thus in the total
potential PTCs), but did not generally
increase the bronze-level QHP
premiums in most states; we believe this
is the primary reason for the increase in
the percentage reduction in PTCs paid
by the government for those who
enrolled in bronze-level QHPs between
2017 and 2018. Therefore, we now
believe that the impacts on the amount
of PTC the government would pay due
to enrollees’ plan selection choices are
larger and thus more significant, and we
are proposing to include an adjustment
(the MTSF) in the BHP payment
methodology to account for the effects
of these choices. Section 1331(d)(3) of
the Affordable Care Act requires that the
BHP payments to states be based on
what would have been provided if such
eligible individuals were allowed to
enroll in QHPs, and we believe that it
is appropriate to consider how
individuals would have chosen different
plans—including across different metal
tiers—as part of the BHP payment
methodology.

We finalized the application of the
MTSF for the first time in the 2020
payment methodology, and here we
propose to calculate the MTSF using the
same approach as finalized there (84 FR
59543). First, we would calculate the
percentage of enrollees with incomes

below 200 percent of the FPL (those
who would be potentially eligible for
the BHP) in non-BHP states who
enrolled in bronze-level QHPs in 2018.
Second, we would calculate the ratio of
the average PTC paid for enrollees in
this income range who selected bronze-
level QHPs compared to the average
PTC paid for enrollees in the same
income range who selected silver-level
QHPs. Both of these calculations would
be done using CMS data on Exchange
enrollment and payments.

The MTSF would then be set to the
value of 1 minus the product of the
percentage of enrollees who chose
bronze-level QHPs and 1 minus the ratio
of the average PTC paid for enrollees in
bronze-level QHPs to the average PTC
paid for enrollees in silver-level QHPs:
MTSF = 1—(percentage of enrollees in

bronze-level QHPs x (1— average
PTC paid for bronze-level QHP
enrollees/average PTC paid for
silver-level QHP enrollees))

We have calculated that 12.68 percent
of enrollees in households with incomes
below 200 percent of the FPL selected
bronze-level QHPs in 2018. We also
have calculated that the ratio of the
average PTC paid for those enrollees in
bronze-level QHPs to the average PTCs
paid for enrollees in silver-level QHPs
was 76.66 percent after adjusting for the
average age of bronze-level and silver-
level QHP enrollees. The MTSF is equal
to 1 minus the product of the percentage
of enrollees in bronze-level QHPs (12.68
percent) and 1 minus the ratio of the
average PTC paid for bronze-level QHP
enrollees to the average PTC paid for
silver-level QHP enrollees (76.66
percent). Thus, the MTSF would be
calculated as:

MTSF =1—(12.68% % (1—76.66%))

Therefore, we propose that the value
of the MTSF for 2021 would be 97.04
percent.

We believe it is reasonable to use the
same value for the MTSF as was used
in the 2020 payment methodology. First,
we currently do not have more recent
and complete data available than the
2018 data that was used to calculate the
value of the MTSF finalized in the 2020
payment methodology. At this time, we
only have data for several months of
2019. Second, the MTSF reflects the
percentage of enrollees choosing bronze-
level QHPs and the accompanying
reduction in the PTCs paid. We
recognize that there may be changes to
these over time, but we do not expect
significant year-to-year differences
absent other changes to the operations
of the Exchanges (for example, the
discontinuance of CSR payments). As
detailed above, we believe that states
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and QHP issuers have not significantly
changed their approaches to add
adjustments to account for the
discontinuation of CSR payments to
QHP premiums, and that most states
and QHP issuers are using similar
approaches as were used in 2018. We
further believe that consumers will
continue to react to these adjustments
and increases in silver-level QHP
premiums in the same manner; meaning
that consumers will continue to select
bronze-level QHPs and the impact on
PTCs paid by the government will
generally remain the same. Therefore,
we believe that our proposal to maintain
the value of the MTSF at 97.04 percent
is reasonable for program year 2021.

We request comments on this
proposal. In particular, we welcome
comments on whether other sources of
data beyond 2018 are available and
should be used to calculate the MTSF
for 2021. For example, one potential
alternative would be to update the
MTSF with partial 2019 data collected
by CMS for Exchange plan selection and
enrollment (by income and by metal tier
selection) and for APTC paid for 2021
(based on the number of months
available at the time the final payment
methodology is published). Another
potential alternative would be to
leverage the ability to make
retrospective adjustments under
§600.610(c)(2)(iii) to update the value
for the MTSF for program year 2021 to
reflect actual 2021 experience once the
necessary data for 2021 are available,
which would be after the end of the
program year.

7. Income Reconciliation Factor (IRF)

For persons enrolled in a QHP
through an Exchange who receive
APTC, there will be an annual
reconciliation following the end of the
year to compare the advance payments
to the correct amount of PTC based on
household circumstances shown on the
federal income tax return. Any
difference between the latter amounts
and the advance payments made during
the year would either be paid to the
taxpayer (if too little APTC was paid) or
charged to the taxpayer as additional tax
(if too much APTC was paid, subject to
any limitations in statute or regulation),
as provided in 26 U.S.C. 36B({).

Section 1331(e)(2) of the Affordable
Care Act specifies that an individual
eligible for the BHP may not be treated
as a “‘qualified individual”” under
section 1312 of the Affordable Care Act
who is eligible for enrollment in a QHP
offered through an Exchange. We are
defining “eligible” to mean anyone for
whom the state agency or the Exchange
assesses or determines, based on the

single streamlined application or
renewal form, as eligible for enrollment
in the BHP. Because enrollment in a
QHP is a requirement for individuals to
receive PTC, individuals determined or
assessed as eligible for a BHP are not
eligible to receive APTC assistance for
coverage in the Exchange. Because they
do not receive APTC assistance, BHP
enrollees, on whom the BHP payment
methodology is generally based, are not
subject to the same income
reconciliation as Exchange consumers.

Nonetheless, there may still be
differences between a BHP enrollee’s
household income reported at the
beginning of the year and the actual
household income over the year. These
may include small changes (reflecting
changes in hourly wage rates, hours
worked per week, and other fluctuations
in income during the year) and large
changes (reflecting significant changes
in employment status, hourly wage
rates, or substantial fluctuations in
income). There may also be changes in
household composition. Thus, we
believe that using unadjusted income as
reported prior to the BHP program year
may result in calculations of estimated
PTC that are inconsistent with the
actual household incomes of BHP
enrollees during the year. Even if the
BHP adjusts household income
determinations and corresponding
claims of federal payment amounts
based on household reports during the
year or data from third-party sources,
such adjustments may not fully capture
the effects of tax reconciliation that BHP
enrollees would have experienced had
they been enrolled in a QHP through an
Exchange and received APTC
assistance.

Therefore, in accordance with current
practice, we propose including in
Equation 1 an adjustment, the IRF, that
would account for the difference
between calculating estimated PTC
using: (a) Household income relative to
FPL as determined at initial application
and potentially revised mid-year under
§600.320, for purposes of determining
BHP eligibility and claiming federal
BHP payments; and (b) actual
household income relative to FPL
received during the plan year, as it
would be reflected on individual federal
income tax returns. This adjustment
would seek prospectively to capture the
average effect of income reconciliation
aggregated across the BHP population
had those BHP enrollees been subject to
tax reconciliation after receiving APTC
assistance for coverage provided
through QHPs offered on an Exchange.
Consistent with the methodology used
in past years, we propose estimating
reconciliation effects based on tax data

for 2 years, reflecting income and tax
unit composition changes over time
among BHP-eligible individuals.

The OTA maintains a model that
combines detailed tax and other data,
including Exchange enrollment and PTC
claimed, to project Exchange premiums,
enrollment, and tax credits. For each
enrollee, this model compares the APTC
based on household income and family
size estimated at the point of enrollment
with the PTC based on household
income and family size reported at the
end of the tax year. The former reflects
the determination using enrollee
information furnished by the applicant
and tax data furnished by the IRS. The
latter would reflect the PTC eligibility
based on information on the tax return,
which would have been determined if
the individual had not enrolled in the
BHP. Consistent with prior years, we
propose to use the ratio of the
reconciled PTC to the initial estimation
of PTC as the IRF in Equations (1a) and
(1b) for estimating the PTC portion of
the BHP payment rate.

For 2021, OTA has estimated that the
IRF for states that have implemented the
Medicaid eligibility expansion to cover
adults up to 133 percent of the FPL will
be 99.23 percent, and for states that
have not implemented the Medicaid
eligibility expansion and do not cover
adults up to 133 percent of the FPL will
be 98.41 percent.

In previous program years, we used
the average of these two values to set the
value for the IRF. At the outset of the
BHP, we did not know which states
would choose to operate a BHP and
whether they would be states that
implemented the Medicaid eligibility
expansion for adults up to 133 of the
FPL or states that have not. In addition,
there was not a meaningful difference
between the two estimated values in the
initial program years.1” Therefore, at
that time we believed that using the
average of the factors was the
appropriate approach. However, to date,
the only states that have operated a BHP
are states that implemented the
Medicaid eligibility expansion and the
majority of enrolles in these BHPs have
incomes between 133 percent and 200
percent FPL. In addition, no other states
have chosen to operate a BHP, and in
recent years we have seen estimated IRF

17 For example, the estimated 2016 IRF value was
100.25 percent for states that had expanded
Medicaid eligibility and 100.24 percent for states
that had not expanded eligibility. See 80 FR 9636
at 9644. Similary, the estimated 2017 IRF value was
100.40 percent for states that expanded Medicaid
eligibility and 100.35 percent for those that had not.
See 81 FR 10091 at 10101. Additionally, the
estimated 2018 IRF values were 97.37 for Medicaid
expansion states and 97.45 for non-Medicaid
expansion states. See 84 FR 12552 at 12562.
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values that suggests there is a
meaningful difference in the expected
results of income reconciliation between
states that have and have not expanded
Medicaid eligibility.18

For these reasons, we believe that it
is appropriate to refine the calculation
of the IRF and only use data regarding
Exchange enrollees with incomes
between 133 percent and 200 percent
FPL, as in Medicaid expansion states,
instead of an average that also includes
data regarding Exchange enrollees with
incomes between 100 percent and 200
percent FPL, as in non-Medicaid
expansion states. For the IRF, given that
we have the values for this factor for
individuals with incomes between 100
percent and 200 percent FPL and
between 133 percent and 200 percent
FPL separately, and the estimated 2021
IRF values demonstrate there is a
meaningful difference in the expected
results of income reconciliation between
states that have and have not expanded
Medicaid eligibility, we propose to set
the value of the IRF for program year
2021 based on those with incomes
between 133 percent and 200 percent
FPL only, as in Medicaid expansion
states. For other factors used in the BHP
payment methodology, it may not
always be possible to separate the
experiences between different types of
states and there may not be meaningful
differences between the experiences of
such states. Therefore, we propose to set
the value of the IRF equal to the value
of the IRF for states that have expanded
Medicaid eligibility, which is 99.23
percent for program year 2021.

E. State Option To Use Prior Program
Year QHP Premiums for BHP Payments

In the interest of allowing states
greater certainty in the total BHP federal
payments for a given plan year, we have
given states the option to have their
final federal BHP payment rates
calculated using a projected ARP (that
is, using premium data from the prior
program year multiplied by the
premium trend factor (PTF)), as
described in Equation (2b). We propose
to continue to require states to make
their election to have their final federal
BHP payment rates calculated using a
projected ARP by May 15 of the year
preceding the applicable program year.
Therefore, we propose states inform
CMS in writing of their election for the
2021 program year by May 15, 2020.

18 For example, the estimated 2019 IRF value was
98.37 percent for states that expanded Medicaid
eligibility and 97.70 for those that had not.
Similarly, the estimated 2020 IRF values were 98.91
for Medicaid expansion states and 98.09 for non-
Medicaid expansion states. See 84 FR 59529 at
59544,

For Equation (2b), we propose to
continue to define the PTF, with minor
proposed changes in calculation sources
and methods, as follows:

PTF:In the case of a state that would
elect to use the 2020 premiums as the
basis for determining the 2021 BHP
payment, it would be appropriate to
apply a factor that would account for
the change in health care costs between
the year of the premium data and the
BHP program year. This factor would
approximate the change in health care
costs per enrollee, which would
include, but not be limited to, changes
in the price of health care services and
changes in the utilization of health care
services. This would provide an
estimate of the adjusted monthly
premium for the applicable second
lowest cost silver plan that would be
more accurate and reflective of health
care costs in the BHP program year.

For the PTF we propose to use the
annual growth rate in private health
insurance expenditures per enrollee
from the National Health Expenditure
(NHE) projections, developed by the
Office of the Actuary in CMS (https://
www.cms.gov/Research-Statistics-Data-
and-Systems/Statistics-Trends-and-
Reports/NationalHealthExpendData/
NationalHealth
AccountsProjected.html). Based on
these projections, for BHP program year
2021, we propose that the PTF would be
4.8 percent.

We note that the increase in
premiums for QHPs from 1 year to the
next may differ from the PTF developed
for the BHP funding methodology for
several reasons. In particular, we note
that the second lowest cost silver plan
may be different from one year to the
next. This may lead to the PTF being
greater than or less than the actual
change in the premium of the second
lowest cost silver plan.

F. State Option To Include Retrospective
State-Specific Health Risk Adjustment
in Certified Methodology

To determine whether the potential
difference in health status between BHP
enrollees and consumers in an Exchange
would affect the PTC and risk
adjustment payments that would have
otherwise been made had BHP enrollees
been enrolled in coverage through an
Exchange, we propose to continue to
provide states implementing the BHP
the option to propose and to implement,
as part of the certified methodology, a
retrospective adjustment to the federal
BHP payments to reflect the actual value
that would be assigned to the
population health factor (or risk
adjustment) based on data accumulated

during that program year for each rate
cell.

We acknowledge that there is
uncertainty with respect to this factor
due to the lack of available data to
analyze potential health differences
between the BHP and QHP populations,
which is why, absent a state election,
we propose to use a value for the PHF
(see section I1.D.3. of this proposed
notice) to determine a prospective
payment rate which assumes no
difference in the health status of BHP
enrollees and QHP enrollees. There is
considerable uncertainty regarding
whether the BHP enrollees will pose a
greater risk or a lesser risk compared to
the QHP enrollees, how to best measure
such risk, the potential effect such risk
would have had on PTC, and risk
adjustment that would have otherwise
been made had BHP enrollees been
enrolled in coverage through an
Exchange. To the extent, however, that
a state would develop an approved
protocol to collect data and effectively
measure the relative risk and the effect
on federal payments of PTCs and CSRs,
we propose to continue to permit a
retrospective adjustment that would
measure the actual difference in risk
between the two populations to be
incorporated into the certified BHP
payment methodology and used to
adjust payments in the previous year.

For a state electing the option to
implement a retrospective population
health status adjustment as part of the
BHP payment methodology applicable
to the state, we propose requiring the
state to submit a proposed protocol to
CMS, which would be subject to
approval by us and would be required
to be certified by the Chief Actuary of
CMS, in consultation with the OTA. We
propose to apply the same protocol for
the population health status adjustment
as what is set forth in guidance in
Considerations for Health Risk
Adjustment in the Basic Health Program
in Program Year 2015 (http://
www.medicaid.gov/Basic-Health-
Program/Downloads/Risk-Adjustment-
and-BHP-White-Paper.pdf). We propose
requiring a state to submit its proposed
protocol for the 2021 program year by
August 1, 2020. We propose that this
submission would also need to include
descriptions of how the state would
collect the necessary data to determine
the adjustment, including any
contracting contingences that may be in
place with participating standard health
plan issuers. We would provide
technical assistance to states as they
develop their protocols, as requested. To
implement the population health status
adjustment, we propose that we must
approve the state’s protocol by


https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Statistics-Trends-and-Reports/NationalHealthExpendData/NationalHealthAccountsProjected.html
http://www.medicaid.gov/Basic-Health-Program/Downloads/Risk-Adjustment-and-BHP-White-Paper.pdf
http://www.medicaid.gov/Basic-Health-Program/Downloads/Risk-Adjustment-and-BHP-White-Paper.pdf
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December 31, 2020 for the 2021 program
year. Finally, we propose that the state
be required to complete the population
health status adjustment at the end of
the program year based on the approved
protocol. After the end of the program
year, and once data is made available,
we propose to review the state’s
findings, consistent with the approved
protocol, and make any necessary
adjustments to the state’s federal BHP
payment amounts. If we determine that
the federal BHP payments were less
than they would have been using the
final adjustment factor, we would apply
the difference to the state’s next
quarterly BHP trust fund deposit. If we
determine that the federal BHP
payments were more than they would
have been using the final reconciled
factor, we would subtract the difference
from the next quarterly BHP payment to
the state.

I11. Collection of Information
Requirements

The proposed methodology for
program year 2021 is similar to the
methodology finalized for program year
2020 in the November 2019 final
payment notice. While we are proposing
changes, the proposed changes would
not revise or impose any additional
reporting, recordkeeping, or third-party
disclosure requirements or burden on
QHPs or on states operating State-based
Exchanges. Although the methodology’s
information collection requirements and
burden had at one time been approved
by OMB under control number 0938—
1218 (CMS-10510), the approval was
discontinued on August 31, 2017, since
we adjusted our estimated number of
respondents below the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3501 et seq.) threshold of ten or more
respondents. Since we continue to
estimate fewer than ten respondents, the
proposed 2021 methodology is not
subject to the requirements of the PRA.

We are seeking comment on whether
or not to solicit information from QHP
issuers on the amount of the adjustment
to premiums to account for the
discontinuance of CSR payments. We
believe that soliciting such information
would likely impose some additional
reporting requirements on QHP issuers,
and we welcome comments on the
amount of burden this would create.

IV. Response to Comments

Because of the large number of public
comments we normally receive on
Federal Register documents, we are not
able to acknowledge or respond to them
individually. We will consider all
comments we receive by the date and
time specified in the DATES section of

this preamble, and, when we proceed
with a subsequent document, we will
respond to the comments in the
preamble to that document.

V. Regulatory Impact Analysis

A. Statement of Need

Section 1331 of the Affordable Care
Act (42 U.S.C. 18051) requires the
Secretary to establish a BHP, and
section 1331(d)(1) specifically provides
that if the Secretary finds that a state
meets the requirements of the program
established under section 1331(a) of the
Affordable Care Act, the Secretary shall
transfer to the state federal BHP
payments described in section
1331(d)(3). This proposed methodology
provides for the funding methodology to
determine the federal BHP payment
amounts required to implement these
provisions for program year 2021.

B. Overall Impact

We have examined the impacts of this
rule as required by Executive Order
12866 on Regulatory Planning and
Review (September 30, 1993), Executive
Order 13563 on Improving Regulation
and Regulatory Review (January 18,
2011), the Regulatory Flexibility Act
(RFA) (September 19, 1980, Pub. L. 96—
354), section 1102(b) of the Act, section
202 of the Unfunded Mandates Reform
Act of 1995 (March 22, 1995; Pub. L.
104—-4), Executive Order 13132 on
Federalism (August 4, 1999), the
Congressional Review Act (5 U.S.C.
804(2) and Executive Order 13771 on
Reducing Regulation and Controlling
Regulatory Costs (January 30, 2017).

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). Section 3(f) of Executive Order
12866 defines a ‘“‘significant regulatory
action” as an action that is likely to
result in a rule: (1) Having an annual
effect on the economy of $100 million
or more in any 1 year, or adversely and
materially affecting a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local or tribal
governments or communities (also
referred to as “‘economically
significant”); (2) creating a serious
inconsistency or otherwise interfering
with an action taken or planned by
another agency; (3) materially altering
the budgetary impacts of entitlement
grants, user fees, or loan programs or the

rights and obligations of recipients
thereof; or (4) raising novel legal or
policy issues arising out of legal
mandates, the President’s priorities, or
the principles set forth in the Executive
Order.

A regulatory impact analysis (RIA)
must be prepared for major rules with
economically significant effects ($100
million or more in any 1 year). As noted
in the BHP final rule, the BHP provides
states the flexibility to establish an
alternative coverage program for low-
income individuals who would
otherwise be eligible to purchase
coverage on an Exchange. Because we
make no changes in methodology that
would have a consequential effect on
state participation incentives, or on the
size of either the BHP program or
offsetting PTC and CSR expenditures,
the effects of the changes made in this
payment notice would not approach the
$100 million threshold, and hence it is
neither an economically significant rule
under E.O. 12866 nor a major rule under
the Congressional Review Act.
Moreover, the proposed regulation is
not economically significant within the
meaning of section 3(f)(1) of the
Executive Order.

C. Anticipated Effects

The provisions of this proposed
notice are designed to determine the
amount of funds that will be transferred
to states offering coverage through a
BHP rather than to individuals eligible
for federal financial assistance for
coverage purchased on the Exchange.
We are uncertain what the total federal
BHP payment amounts to states will be
as these amounts will vary from state to
state due to the state-specific factors and
conditions. For example, total federal
BHP payment amounts may be greater
in more populous states simply by
virtue of the fact that they have a larger
BHP-eligible population and total
payment amounts are based on actual
enrollment. Alternatively, total federal
BHP payment amounts may be lower in
states with a younger BHP-eligible
population as the RP used to calculate
the federal BHP payment will be lower
relative to older BHP enrollees. While
state composition will cause total
federal BHP payment amounts to vary
from state to state, we believe that the
methodology, like the methodology
used in 2020, accounts for these
variations to ensure accurate BHP
payment transfers are made to each
state.

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) (RFA) requires
agencies to prepare a final regulatory
flexibility analysis to describe the
impact of the final rule on small
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entities, unless the head of the agency
can certify that the rule will not have a
significant economic impact on a
substantial number of small entities.
The RFA generally defines a ““small
entity” as (1) a proprietary firm meeting
the size standards of the Small Business
Administration (SBA); (2) a not-for-
profit organization that is not dominant
in its field; or (3) a small government
jurisdiction with a population of less
than 50,000. Individuals and states are
not included in the definition of a small
entity. Few of the entities that meet the
definition of a small entity as that term
is used in the RFA would be impacted
directly by this methodology.

Because this methodology is focused
solely on federal BHP payment rates to
states, it does not contain provisions
that would have a direct impact on
hospitals, physicians, and other health
care providers that are designated as
small entities under the RFA.
Accordingly, we have determined that
the methodology, like the previous
methodology and the final rule that
established the BHP program, will not
have a significant economic impact on
a substantial number of small entities.

Section 1102(b) of the Act requires us
to prepare a regulatory impact analysis
if a methodology may have a significant
economic impact on the operations of a
substantial number of small rural
hospitals. For purposes of section
1102(b) of the Act, we define a small
rural hospital as a hospital that is
located outside of a metropolitan
statistical area and has fewer than 100
beds. For the preceding reasons, we
have determined that the methodology
will not have a significant impact on a
substantial number of small rural
hospitals.

Section 202 of the Unfunded
Mandates Reform Act (UMRA) of 2005
requires that agencies assess anticipated
costs and benefits before issuing any
rule whose mandates require spending
in any 1 year of $100 million in 1995
dollars, updated annually for inflation,
by state, local, or tribal governments, in
the aggregate, or by the private sector. In
2019, that threshold is approximately
$154 million. States have the option, but
are not required, to establish a BHP.
Further, the methodology would
establish federal payment rates without
requiring states to provide the Secretary
with any data not already required by
other provisions of the Affordable Care
Act or its implementing regulations.
Thus, neither the current nor the
proposed payment methodologies
mandate expenditures by state
governments, local governments, or
tribal governments.

Executive Order 13132 establishes
certain requirements that an agency
must meet when it issues a final rule
that imposes substantial direct effects
on states, preempts state law, or
otherwise has federalism implications.
The BHP is entirely optional for states,
and if implemented in a state, provides
access to a pool of funding that would
not otherwise be available to the state.
Accordingly, the requirements of
Executive Order 13132 do not apply to
this proposed notice.

D. Alternative Approaches

We considered several alternatives in
developing the proposed BHP payment
methodology for 2021, and we discuss
some of these alternatives below.

We considered alternatives as to how
to calculate the PAF in the proposed
methodology for 2021. The proposed
value for the PAF is 1.188, which is the
same as was used for 2018, 2019, and
2020. We believe it would be difficult to
get the updated information from QHP
issuers comparable to what was used to
develop the 2018 factor, because QHP
issuers may not distinctly consider the
impact of the discontinuance of CSR
payments on the QHP premiums any
longer. We do not have reason to believe
that the value of the PAF would change
significantly between program years
2018 and 2021. We are continuing to
consider whether or not there are other
methodologies or data sources we may
be able to use to develop the PAF. We
are also considering whether or not to
update the value of the PAF for 2021
after the end of the 2021 BHP program
year.

We also considered alternatives as
how to calculate the MTSF in the
proposed methodology for 2021. The
proposed value for the MTSF is 97.04
percent, which is the same as was
finalized for 2020. We believe that we
would use the latest data available each
year; for example, we anticipate data
from 2019 being available next year in
developing the subsequent BHP
payment methodology. We are
considering whether or not there are
other methodologies or data sources we
may be able to use to develop the MTSF.
We are also considering whether or not
to update the value of the MTSF for
2021 after the end of the 2021 BHP
program year.

We considered alternatives as how to
calculate the IRF in the proposed
methodology for 2021. We are proposing
to calculate the value of this factor
based on modeling by OTA, as we have
done for prior years. For the 2021 BHP
payment methodology, we are
considering calculating the IRF from the
latest available year of Exchange data.

We do not anticipate this would lead to
a significant change in the value of the
IRF. In addition, we also considered
whether to set the IRF as the average of
the expected values for states that have
expanded Medicaid eligibility and for
states that have not, or to set the IRF as
the value for only states that have
expanded Medicaid eligibility, because
only states that have expanded
eligibility have operated a BHP to date.

We also considered whether or not to
continue to provide states the option to
develop a protocol for a retrospective
adjustment to the population health
factor (PHF) as we did in previous
payment methodologies. We believe that
continuing to provide this option is
appropriate and likely to improve the
accuracy of the final payments.

We also considered whether or not to
require the use of the program year
premiums to develop the federal BHP
payment rates, rather than allow the
choice between the program year
premiums and the prior year premiums
trended forward. We believe that the
payment rates can still be developed
accurately using either the prior year
QHP premiums or the current program
year premiums and that it is appropriate
to continue to provide the states the
option.

Many of the factors proposed in this
proposed notice are specified in statute;
therefore, for these factors we are
limited in the alternative approaches we
could consider. One area in which we
previously had and still have a choice
is in selecting the data sources used to
determine the factors included in the
proposed methodology. Except for state-
specific RPs and enrollment data, we
propose using national rather than state-
specific data. This is due to the lack of
currently available state-specific data
needed to develop the majority of the
factors included in the proposed
methodology. We believe the national
data will produce sufficiently accurate
determinations of payment rates. In
addition, we believe that this approach
will be less burdensome on states. In
many cases, using state-specific data
would necessitate additional
requirements on the states to collect,
validate, and report data to CMS. By
using national data, we are able to
collect data from other sources and limit
the burden placed on the states. For RPs
and enrollment data, we propose using
state-specific data rather than national
data as we believe state-specific data
will produce more accurate
determinations than national averages.

We request public comment on these
alternative approaches.
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E. Regulatory Reform Analysis Under
E.O. 13771

Executive Order 13771, titled
Reducing Regulation and Controlling
Regulatory Costs, was issued on January
30, 2017 and requires that the costs
associated with significant new
regulations ““shall, to the extent
permitted by law, be offset by the
elimination of existing costs associated
with at least two prior regulations.”
This proposed rule, if finalized as
proposed, is expected to be neither an
E.O. 13771 regulatory action nor an E.O.
13771 deregulatory action.

F. Conclusion

We believe that this proposed BHP
payment methodology is effectively the
same methodology as finalized for 2020.
BHP payment rates may change as the
values of the factors change, most
notably the QHP premiums for 2020 or
2021. We do not anticipate this
proposed methodology to have any
significant effect on BHP enrollment in
2021.

In accordance with the provisions of
Executive Order 12866, this regulation
was reviewed by the Office of
Management and Budget.

Dated: November 4, 2019.

Seema Verma,
Administrator, Centers for Medicare &
Medicaid Services.
Dated: November 4, 2019.
Alex M. Azar,

Secretary, Department of Health and Human
Services.

[FR Doc. 2020-02472 Filed 2-6—20; 4:15 pm]
BILLING CODE 4120-01-P

DEPARTMENT OF THE INTERIOR
Office of the Secretary

43 CFR Part 2

[DS65100000, DWSN00000.000000,
DP.65106, 20XD4523WS]

RIN 1090-AB13

Privacy Act Regulations; Exemption
for the Physical Security Access Files
System

AGENCY: Office of the Secretary, Interior.

ACTION: Notice of a proposed
rulemaking.

SUMMARY: The Department of the
Interior is amending its regulations to
exempt certain records in the
INTERIOR/DOI-46, Physical Security
Access Files, system of records from one
or more provisions of the Privacy Act
because of criminal, civil, and

administrative law enforcement
requirements.

DATES: Submit comments on or before
April 10, 2020.

ADDRESSES: You may submit comments,
identified by docket number [DOI-
2018-0005] or [Regulatory Information
Number (RIN) 1090-AB13], by any of
the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for sending comments.

e Email: DOI_Privacy@ios.doi.gov.
Include docket number [DOI-2018—
0005] or [RIN 1090-AB13] in the subject
line of the message.

e U.S. Mail or Hand-Delivery: Teri
Barnett, Departmental Privacy Officer,
U.S. Department of the Interior, 1849 C
Street NW, Room 7112, Washington, DC
20240.

Instructions: All submissions received
must include the agency name and
docket number [DOI-2018-0005] or
[RIN 1090-AB13]. All comments
received will be posted without change
to hitp://www.regulations.gov, including
any personal information provided.

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: Teri
Barnett, Departmental Privacy Officer,
U.S. Department of the Interior, 1849 C
Street NW, Room 7112, Washington, DC
20240, DOI_Privacy@ios.doi.gov or (202)
208-1605.

SUPPLEMENTARY INFORMATION:

Background

The Privacy Act of 1974, as amended,
5 U.S.C. 552a, governs the means by
which the U.S. Government collects,
maintains, uses and disseminates
personally identifiable information. The
Privacy Act applies to information about
individuals that is maintained in a
“system of records.” A system of
records is a group of any records under
the control of an agency from which
information about an individual is
retrieved by the name of the individual
or by some identifying number, symbol,
or other identifying particular assigned
to the individual. See 5 U.S.C.
552a(a)(4) and (5).

An individual may request access to
records containing information about
him or herself, 5 U.S.C. 552a(b), (c) and
(d). However, the Privacy Act authorizes
Federal agencies to exempt systems of
records from access by individuals
under certain circumstances, such as
where the access or disclosure of such
information would impede national
security or law enforcement efforts.
Exemptions from Privacy Act provisions

must be established by regulation, 5
U.S.C. 552a(j) and (k).

The Department of the Interior (DOI),
Office of Law Enforcement and Security,
maintains the Physical Security Access
Files system of records. This system
helps DOI manage physical security
operations and visitor access to DOI-
controlled facilities and implement
Homeland Security Presidential
Directive 12 (HSPD-12), which requires
Federal agencies to use a common
identification credential for both logical
and physical access to federally-
controlled facilities and information
systems. DOI employees, contractors,
consultants, volunteers, Federal
emergency response officials, Federal
employees on detail or temporarily
assigned to work in DOI facilities,
visitors, and other individuals require
access to agency facilities, systems or
networks. DOI uses integrated identity
management systems to issue
credentials to verify individuals’
identities, manage access controls, and
ensure the security of DOI controlled
facilities. This Department-wide system
of records notice covers physical
security program records and activities,
including all DOI controlled areas
where paper-based physical security
logs and registers have been established,
in addition to or in place of smart-card
access control systems. Incident and
non-incident data collected in relation
to criminal and civil activity during the
course of managing this system may be
referred to internal and external
organizations as appropriate in support
of law enforcement, homeland security,
and physical or personnel security,
information security, and related
activities. DOI last published the
“HSPD-12: Physical Security Files—
Interior, DOI-46" system notice in the
Federal Register at 72 FR 11043 (March
12, 2007).

In this notice of proposed rulemaking,
DOI is proposing to revise the Privacy
Act regulations at 43 CFR 2.254 to
reorder existing paragraphs to add new
paragraphs for additional exempt
systems pursuant to 5 U.S.C. 552a(k) as
follows:

¢ Redesignate paragraphs (b)(1)-(17)
as paragraphs (c)(1)—(17) and add a new
paragraph (c)(19) to exempt the
INTERIOR/DOI-46, Physical Security
Access Files system as described in this
document;

e Add a new paragraph (b) to be
reserved for future exempt systems;

e Redesignate paragraphs (c)(1)-(4) as
paragraphs (e)(1)—(4) and add paragraph
(e)(5) to exempt the INTERIOR/DOI-46,
Physical Security Access Files system as
described in this document; and
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e Add a new paragraph (d) for records
maintained in connection with
providing protective services that are
exempt under 5 U.S.C. 552a(k)(3) and
add a new paragraph (d)(1) to exempt
the INTERIOR/DOI-46, Physical
Security Access Files system as
described in this document.

DOI is proposing to exempt portions
of this system from certain provisions of
the Privacy Act pursuant to 5 U.S.C.
552a(k)(2), (k)(3), and (k)(5) due to
criminal, civil, and administrative law
enforcement requirements. Under 5
U.S.C. 552a(k)(2), (k)(3), and (k)(5), the
head of a Federal agency may
promulgate rules to exempt a system of
records from certain provisions of 5
U.S.C. 552a if the system of records is
investigatory material compiled for law
enforcement purposes or investigatory
material compiled solely for the purpose
of determining suitability, eligibility, or
qualifications for Federal civilian
employment, military service, Federal
contracts, or access to classified
information. Additionally, agencies may
promulgate rules to exempt records
from provisions of the Privacy Act to
protect investigations or records that
may contain information obtained from
another agency or are maintained in
connection to providing protective
services to the President of the United
States or other individuals pursuant to
18 U.S.C. 3056. The DOI Office of Law
Enforcement and Security manages
physical security operations and
coordinates security with other Federal
agencies to protect visiting dignitaries
and ensure the safety of individuals
protected pursuant to 18 U.S.C. 3056.
Application of exemption (k)(3) may be
necessary to preclude an individual
subject’s access to and amendment of
personnel investigations or information
connected to these activities that meet
the criteria of 5 U.S.C. 552a(k)(3).

Because this system of records
contains material that support activities
related to investigations, criminal law
enforcement, and homeland security
purposes under the provisions of 5
U.S.C. 552a(k)(2), (k)(3), and (k)(5), the
Department of the Interior proposes to
exempt portions of the Physical Security
Access Files system from one or more of
the following provisions: 5 U.S.C.
552a(c)(3), (d), (e)(1), (e)(4)(G) through
(e)(4)), and (f). Where a release would
not interfere with or adversely affect
investigations, law enforcement or
homeland security activities, including
but not limited to revealing sensitive
information or compromising
confidential sources, the exemption may
be waived on a case-by-case basis.
Exemptions from these particular

subsections are justified for the
following reasons:

1.5 U.S.C. 552a(c)(3). This section
requires an agency to make the
accounting of each disclosure of records
available to the individual named in the
record upon request. Release of
accounting of disclosures would alert
the subjects of an investigation to the
existence of the investigation and the
fact that they are subjects of the
investigation. The release of such
information to the subjects of an
investigation would provide them with
significant information concerning the
nature of the investigation, and could
seriously impede or compromise the
investigation, endanger the physical
safety of confidential sources, witnesses
and their families, and lead to the
improper influencing of witnesses, the
destruction of evidence, or the
fabrication of testimony.

2.5 U.S.C. 552a(d); (e)(4)(G) and
(e)(4)(H); and (f). These sections require
an agency to provide notice and
disclosure to individuals that a system
contains records pertaining to the
individual, as well as providing rights of
access and amendment. Granting access
to records in the Physical Security
Access Files system may inform the
subject of an investigation of an actual
or potential criminal violation of the
existence of that investigation, the
nature and scope of the information and
evidence obtained, of the identity of
confidential sources, witnesses, and law
enforcement personnel, the identity of
confidential sources, witnesses, lead to
the improper influencing of witnesses,
the destruction of evidence, or the
fabrication of testimony; disclose
investigative techniques and
procedures; and could provide
information to enable the subject to
avoid detection or apprehension. It may
be necessary to preclude an individual
subject’s access to and amendment of
personnel investigations or information
connected to providing protective
services to the President of the United
States or other individuals pursuant to
18 U.S.C. 3056.

3.5 U.S.C. 552a(e)(1). This section
requires the agency to maintain
information about an individual only to
the extent that such information is
relevant or necessary. The application of
this provision could impair
investigations and law enforcement,
because it is not always possible to
determine the relevance or necessity of
specific information in the early stages
of an investigation. Relevance and
necessity are often questions of
judgment and timing, and it is only after
the information is evaluated that the
relevance and necessity of such

information can be established. In
addition, during the course of the
investigation, the investigator may
obtain information which is incidental
to the main purpose of the investigation
but which may relate to matters under
the investigative jurisdiction of another
agency. Such information cannot readily
be segregated. Furthermore, during the
course of the investigation, an
investigator may obtain information
concerning the violation of laws outside
the scope of the investigator’s
jurisdiction. In the interest of effective
law enforcement, DOI investigators
should retain this information, since it
can aid in establishing patterns of
criminal activity and can provide
valuable leads for other law
enforcement agencies.

4.5 U.S.C. 552a(e)(4)(I). This section
requires an agency to provide public
notice of the categories of sources of
records in the system. The application
of this section could disclose
investigative techniques and procedures
and cause sources to refrain from giving
such information because of fear of
reprisal, or fear of breach of promise(s)
of anonymity and confidentiality. This
could compromise DOI’s ability to
conduct investigations and to identify,
detect and apprehend violators.

Procedural Requirements

1. Regulatory Planning and Review
(Executive Orders 12866 and 13563)

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget will review all significant rules.
The Office of Information and
Regulatory Affairs has determined that
this rule is not significant.

Executive Order 13563 reaffirms the
principles of E.O. 12866 while calling
for improvements in the nation’s
regulatory system to promote
predictability, to reduce uncertainty,
and to use the best, most innovative,
and least burdensome tools for
achieving regulatory ends. The
executive order directs agencies to
consider regulatory approaches that
reduce burdens and maintain flexibility
and freedom of choice for the public
where these approaches are relevant,
feasible, and consistent with regulatory
objectives. E.O. 13563 emphasizes
further that regulations must be based
on the best available science and that
the rulemaking process must allow for
public participation and an open
exchange of ideas. DOI developed this
rule in a manner consistent with these
requirements.
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2. Regulatory Flexibility Act

DOI certifies that this document will
not have a significant economic effect
on a substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601, et seq.). This rule does not
impose a requirement for small
businesses to report or keep records on
any of the requirements contained in
this rule. The exemptions to the Privacy
Act apply to individuals, and
individuals are not covered entities
under the Regulatory Flexibility Act.

3. Small Business Regulatory
Enforcement Fairness Act (SBREFA)

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule:

(a) Does not have an annual effect on
the economy of $100 million or more.

(b) Will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions.

(c) Does not have significant adverse
effects on competition, employment,
investment, productivity, innovation, or
the ability of United States-based
enterprises to compete with foreign-
based enterprises.

4. Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
tribal governments in the aggregate, or
on the private sector, of more than $100
million per year. The rule does not have
a significant or unique effect on State,
local, or tribal governments or the
private sector. This rule makes only
minor changes to 43 CFR part 2. A
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

5. Takings (E.O. 12630)

In accordance with Executive Order
12630, the rule does not have significant
takings implications. The rule is not a
governmental action capable of
interference with constitutionally
protected property rights. This rule
makes only minor changes to 43 CFR
part 2. A takings implication assessment
is not required.

6. Federalism (E.O. 13132)

In accordance with Executive Order
13132, this rule does not have any
federalism implications to warrant the
preparation of a Federalism Assessment.
The rule is not associated with, nor will
it have substantial direct effects on the
States, on the relationship between the
national government and the States, or

on the distribution of power and
responsibilities among the various
levels of government. A Federalism
Assessment is not required.

7. Civil Justice Reform (E.O. 12988)

This rule complies with the
requirements of Executive Order 12988.
Specifically, this rule:

(a) Does not unduly burden the
judicial system.

(b) Meets the criteria of section 3(a)
requiring that all regulations be
reviewed to eliminate errors and
ambiguity and be written to minimize
litigation; and

(c) Meets the criteria of section 3(b)(2)
requiring that all regulations be written
in clear language and contain clear legal
standards.

8. Consultation With Indian Tribes (E.O.

13175)

In accordance with Executive Order
13175, DOI has evaluated this rule and
determined that it would have no
substantial effects on federally
recognized Indian Tribes.

9. Paperwork Reduction Act

This rule does not require an
information collection from 10 or more
parties and a submission under the
Paperwork Reduction Act is not
required.

10. National Environmental Policy Act
(NEPA) of 1969

This rule does not constitute a major
Federal Action significantly affecting
the quality for the human environment.
A detailed statement under the National
Environmental Policy Act of 1969
(NEPA) is not required because the rule
is covered by a categorical exclusion.
We have determined the rule is
categorically excluded under 43 CFR
46.210(i) because it is administrative,
legal, and technical in nature. We also
have determined the rule does not
involve any of the extraordinary
circumstances listed in 43 CFR 46.215
that would require further analysis
under NEPA.

11. Data Quality Act

In developing this rule, there was no
need to conduct or use a study,
experiment, or survey requiring peer
review under the Data Quality Act (Pub.
L. 106-554).

12. Effects on Energy Supply (E.O.
13211)

This rule is not a significant energy
action under the definition in Executive
Order 13211, and it is not likely to have
a significant adverse effect on the
supply, distribution, or use of energy. A

Statement of Energy Effects is not
required.

13. Clarity of This Regulation

We are required by Executive Order
12866 and 12988, the Plain Writing Act
of 2010 (H.R. 946), and the Presidential
Memorandum of June 1, 1998, to write
all rules in plain language. This means
each rule we publish must:

—Be logically organized;

—Use the active voice to address
readers directly;

—Use clear language rather than jargon;

—Be divided into short sections and
sentences; and

—~Use lists and tables wherever
possible.

List of Subjects in 43 CFR Part 2

Administrative practice and
procedure, Confidential information,
Courts, Freedom of Information Act,
Privacy Act.

For the reasons stated in the
preamble, the Department of the Interior
proposes to amend 43 CFR part 2 as
follows:

PART 2—FREEDOM OF INFORMATION
ACT; RECORDS AND TESTIMONY

m 1. The authority citation for part 2
continues to read as follows:

Authority: 5 U.S.C. 301, 552, 552a, 553; 31
U.S.C. 3717; 43 U.S.C. 1460, 1461.

m 2. Revise § 2.254 to read as follows:

§2.254 Exemptions.

(a) Criminal law enforcement records
exempt under 5 U.S.C. 552a(j)(2).
Pursuant to 5 U.S.C. 552a(j)(2) the
following systems of records are
exempted from all of the provisions of
5 U.S.C. 552a and the regulations in this
subpart except paragraphs (b), (c)(1) and
(2), (e)(4)(A) through (F), (e)(6), (7), (9),
(10), (11) and (12), and (i) of 5 U.S.C.
552a and the portions of the regulations
in this subpart implementing these
paragraphs:

(1) INTERIOR/FWS-20, Investigative
Case File System.

(2) INTERIOR/BIA-18, Law
Enforcement Services System.

(3) INTERIOR/NPS-19, Law
Enforcement Statistical Reporting
System.

(4) INTERIOR/OIG-02, Investigative
Records.

(5) INTERIOR/DOI-10, Incident
Management, Analysis and Reporting
System.

(6) INTERIOR/DOI-50, Insider Threat
Program.

(7) [RESERVED]

(b) [RESERVED]

(1) [RESERVED]

(2) [RESERVED]
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(c) Law enforcement records exempt
under 5 U.S.C. 552a(k)(2). Pursuant to 5
U.S.C. 552a(k)(2), the following systems
of records are exempted from
paragraphs (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I), and (f) of 5 U.S.C. 552a and
the provisions of the regulations in this
subpart implementing these paragraphs:

(1) Investigative Records, Interior/
Office of Inspector General—2.

(2) Permits System, Interior/FWS-21.

(3) Criminal Case Investigation
System, Interior/BLM—18.

(4) Civil Trespass Case Investigations,
Interior/BLM-19.

(5) Employee Conduct Investigations,
Interior/BLM-20.

(6)—(7) [RESERVED]

(8) Employee Financial Irregularities,
Interior/NPS-17.

(9) Trespass Cases, Interior/
Reclamation—-37.

(10) Litigation, Appeal and Case Files
System, Interior/Office of the Solicitor-
1 to the extent that it consists of
investigatory material compiled for law
enforcement purposes.

(11) Endangered Species Licenses
System, Interior/FWS-19.

(12) Investigative Case File, Interior/
FWS-20.

(13) Timber Cutting and Trespass
Claims Files, Interior/BIA—24.

(14) Debarment and Suspension
Program, Interior/DOI-11.

(15) Incident Management, Analysis
and Reporting System, Interior/DOI-10.

(16) Insider Threat Program, Interior/
DOI-50.

(17) Indian Arts and Crafts Board,
Interior/DOI-24.

(18) [RESERVED]

(19) Physical Security Files, Interior/
DOI-46.

(20) [RESERVED]

(21) [RESERVED]

(d) Records maintained in connection
with providing protective services
exempt under 5 U.S.C. 552a(k)(3).
Pursuant to 5 U.S.C. 552a(k)(3), the
following systems of records have been
exempted from paragraphs (c)(3), (d),
(e)(1), (e)(4)(G), (H), and (1) and (f) of 5
U.S.C. 552a and the provisions of the
regulations in this subpart
implementing these paragraphs:

(1) Physical Security Files, Interior/
DOI-46.

(2) [RESERVED]

(e) Investigatory records exempt under
5 U.S.C. 552a(k)(5). Pursuant to 5 U.S.C.
552a(k)(5), the following systems of
records have been exempted from
paragraphs (c)(3), (d), (e)(1), (e)(4)(G),
(H), and (I) and (f) of 5 U.S.C. 552a and
the provisions of the regulations in this
subpart implementing these paragraphs:

(1) [RESERVED]

(2) National Research Council Grants
Program, Interior/GS—9

(3) Committee Management Files,
Interior/Office of the Secretary—68.

(4) Debarment and Suspension
Program, Interior/DOI-11.

(5) Physical Security Files, Interior/
DOI-46.

(6) [RESERVED]

(7) [RESERVED]

(8) [RESERVED]

Teri Barnett,

Departmental Privacy Officer, Department of
the Interior.

[FR Doc. 2020-00356 Filed 2—-7-20; 8:45 am]
BILLING CODE 4334-63-P

LEGAL SERVICES CORPORATION
45 CFR Parts 1610 and 1630

Use of Non-LSC Funds, Transfers of
LSC Funds, Program Integrity; Cost
Standards and Procedures

AGENCY: Legal Services Corporation.

ACTION: Further notice of proposed
rulemaking.

SUMMARY: This further notice of
proposed rulemaking provides public
notice for comment about one
substantive change to the Legal Services
Corporation’s (LSC or Corporation)
regulation regarding cost standards at 45
CFR part 1630 that would permit LSC to
question and disallow costs in addition
to other, already available remedial
measures when a recipient uses non-
LSC funds in violation of the LSC
restrictions that apply to non-LSC
funds. This notice is in addition to the
notice of proposed rulemaking for 45
CFR part 1610 and 1630 published on
August 12, 2019.

DATES: Comments must be received by
March 26, 2020.

ADDRESSES: You may submit comments
by any of the following methods:

e Federal Rulemaking Portal: Follow
the instructions for submitting
comments.

e Email: Iscrulemaking@Isc.gov.
Include “Part 1630 Rulemaking” in the
subject line of the message.

e Fax:(202) 337-6519.

e Mail: Mark Freedman, Senior
Associate General Counsel, Legal
Services Corporation, 3333 K Street NW,
Washington, DC 20007, ATTN: Part
1630 Rulemaking.

e Hand Delivery/Courier: Mark
Freedman, Senior Associate General
Counsel, Legal Services Corporation,
3333 K Street NW, Washington, DC
20007, ATTN: Part 1630 Rulemaking.

Instructions: LSC prefers electronic
submissions via email with attachments
in Acrobat PDF format. LSC will not

consider written comments sent to any
other address or received after the end
of the comment period.

FOR FURTHER INFORMATION CONTACT:
Mark Freedman, Senior Associate
General Counsel, Legal Services
Corporation, 3333 K Street NW,
Washington, DC 20007; (202) 295-1623
(phone), (202) 337-6519 (fax), or
mfreedman@Isc.gov.

SUPPLEMENTARY INFORMATION:
1. Introduction

On August 12, 2019, the Legal
Services Corporation (LSC or
Corporation) published a Notice of
Proposed Rulemaking (NPRM or
Proposed Rule) at 84 FR 39787
proposing changes to 45 CFR part
1610—Use of Non-LSC Funds and to a
related provision of 45 CFR part 1630—
Cost Standards and Procedures. LSC
stated that the Proposed Rule did not
contain any substantive changes to
either rule. Rather, LSC proposed
updates to part 1610 to improve clarity
and updates to § 1630.16 to better
reference the substantive terms of part
1610. LSC received two comments
during the 60-day comment period and
one late comment. Generally, the
comments supported the proposed rule.
LSC will respond to the comments in
the Final Rule. These notices and the
comments are published on LSC’s
website at <www.Isc.gov/rulemaking>.

Some of the comments stated that the
proposed rule would make one
substantive change in § 1630.16. LSC
agrees. LSC is publishing this Further
Notice of Proposed Rulemaking to
provide clear notice of that change and
an opportunity for public comment. The
proposed language for § 1630.16 has not
changed from the NPRM.

Additionally, on January 10, 2020, the
National Association of IOLTA
Programs wrote to LSC noting the same
substantive change in § 1630.16 and
requesting that LSC repost the proposed
substantive changes for comments.

II. General Background
A. LSC Restrictions on Non-LSC Funds

The Legal Services Corporation Act
(LSC Act or Act), 42 U.S.C. 2996-29961,
and, since 1996, LSC’s annual
appropriation, impose restrictions and
requirements on the use of LSC and
non-LSC funds by recipients of grants
from LSC for the delivery of civil legal
aid. See, e.g., Public Law 116-93 (2019)
(appropriating funds to LSC subject to
restrictions set out in prior
appropriations). LSC implemented the
application of those restrictions and
requirements to recipients’ use of non-
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LSC funds through part 1610 of title 45
of the Code of Federal Regulations.

The current rule describes two
categories of restrictions on the use of
non-LSC funds: (1) Restrictions
established in the LSC Act (LSC Act
Restrictions) and (2) restrictions
established in LSC’s annual
appropriation (Appropriations
Restrictions). The rule then discusses
how those restrictions apply to three
different categories of non-LSC funds
used by recipients: (a) Private funds
(such as individual donations), (b)
public funds (such as government
grants), and (c) tribal funds (such as
grants from Native American tribes).

All uses of private funds by recipients
are subject to both the LSC Act
Restrictions and the Appropriations
Restrictions. Additionally, all uses of
public funds by recipients are subject to
the Appropriations Restrictions.

By contrast, the LSC Act Restrictions
do not apply to the use of public funds
so long as the recipient uses those funds
consistent with “the purposes for which
they are provided” by the other funding
source (authorized use). 42 U.S.C.
2996i(c). If, instead, the recipient uses
public funds contrary to the purposes
for which they were provided
(unauthorized use), then those uses of
public funds are subject to the LSC Act
Restrictions. For example, the State of
Michigan provides public funds to
many LSC recipients for “indigent civil
legal assistance.” MCL § 600.151a. The
LSC Act does not apply its restrictions
to those public funds so long as they are
used for purposes authorized by the
State of Michigan and consistent with
the terms of the grant awarding them.
Michigan law prohibits using those
funds “to provide legal services in
relation to any criminal case or
proceeding . . . .” MCL § 600.1485(10).
Thus, any use of those Michigan public
funds by an LSC recipient for a criminal
case would violate the purposes for
which they were provided and therefore
subject those unauthorized uses of the
funds to the LSC Act restrictions.

Lastly, both the LSC Act Restrictions
and the Appropriations Restrictions do
not normally apply to authorized uses of
tribal funds. 42 U.S.C. 2996i(c) and
Public Law 104-134, 504(d)(2)(A) (1996)
(as incorporated by reference in LSC’s
current appropriation).

B. Disallowed Costs for Restricted Uses
of Non-LSC Funds

When a recipient violates an LSC
restriction, LSC has a range of available
remedial options to both correct the
violation and prevent future recurrences
of that violation. Generally, LSC works
closely with the recipient on identifying

the problem, including
misunderstandings or recordkeeping
and documentation defects, and
developing workable long-term
solutions. LSC may also prevent the
recipient from charging to the LSC grant
any expenses associated with the
violation through questioned and
disallowed costs. 45 CFR part 1630
(rules and procedures for questioning
and disallowing costs). Ordinarily, that
combination of solutions and
disallowed costs is sufficient.
Nonetheless, in cases involving
persistent or intentional violations, or a
failure to take remedial actions, LSC
may also suspend funding, impose
sanctions, or terminate a grant. 45 CFR
1618.5 (referencing suspensions in part
1623 and sanctions or terminations in
part 1606).

The LSC cost standards rule appears
at 45 CFR part 1630 and sets rules for
when “[e]xpenditures are allowable
under an LSC grant . . . .” 45 CFR
1630.5(a). If a recipient engages in an
LSGC-restricted activity with LSC funds,
then LSC can question and disallow
those costs as not “in compliance with
the Act, applicable appropriations law,
LSC rules, regulations, guidelines, and
instructions, the Accounting Guide for
LSC Recipients, the terms and
conditions of the grant or contract, and
other applicable law . . . .” Id. at
§1630.5(a)(4). LSC must provide the
recipient with a written notice of the
questioned costs, identifying both ““the
amount of the cost and the factual and
legal basis for disallowing it.”” Id. at
§1630.11(b). The recipient has an
opportunity to respond with evidence
and arguments ‘‘to show that the cost
was allowable, or [with] equitable,
practical, or other reasons” why LSC
should allow the cost. Id. at
§1630.11(d). If LSC proceeds to
disallow a cost over $2,500, the
recipient can appeal the decision to the
LSC President who may adopt, modify,
or reverse the decision. Id. at § 1630.12.

Part 1630 generally focuses on the
costs charged to LSC funds provided in
an LSC grant, including standards for
allowability of such costs and a process
for LSC to question impermissible costs
incurred by a grantee. By contrast,
§1630.16(c) provides a mechanism to
respond to the use of non-LSC funds in
violation of the LSC restrictions by
authorizing LSC to “recover from a
recipient’s LSC funds an amount not to
exceed the amount improperly charged
to non-LSC funds.” Part 1630 has
contained a version of this provision
since 1986, when LSC first adopted the
rule. 51 FR 29076 (§ 1630.12 in the first
rule), 62 FR 68219 (§ 1630.11 in the
revised rule with updates), 82 FR 37327

(§1630.16 in the revised rule without
changes).

As discussed above, part 1610
provides the rules for determining when
the LSC restrictions prohibit a recipient
from engaging in restricted activities
using certain categories of non-LSC
funds. Generally, when part 1610 and
§ 1630.16(c) are read together, they
provide the authority for LSC to invoke
§1630.16(c) any time a recipient uses
non-LSC funds in violation of the LSC
restrictions. Regardless of disallowing
costs, LSC has authority to address any
violation of the restrictions or part 1610
with non-LSC funds through all other
remedial options, including
suspensions, sanctions, or terminations
pursuant to parts 1606, 1618, and 1623.

Section 1630.16 creates a conflict
with part 1610 by providing an
incomplete summary of the statutory
restrictions on non-LSC funds. Section
1630.16(a) summarizes the application
of the LSC Act Restrictions to public
and tribal funds, but it omits the LSC
Act Restrictions on unauthorized uses of
public funds. The history of part 1630
provides no explanation for this
omission. By contrast, the § 1630.16(b)
summary of the Appropriations
Restrictions does not omit any
categories of non-LSC funds and
includes public, private, and tribal
funds. The Proposed Rule would
eliminate this unexplained gap.

The National Legal Aid and Defender
Association stated in its comment on
the Proposed Rule that the current
omission in § 1630.16(a) means that the
authority to question and disallow costs
in §1630.16(c) does not apply when a
recipient uses non-LSC public funds for
an activity prohibited by an LSC Act
restriction and contrary to the
authorized purposes set by the public
funder providing those funds. Thus, in
that situation, the recipient will have
violated the LSC Act and § 1610 with
non-LSC public funds, but LSC cannot
question or disallow an equivalent
amount of LSC funds under
§1630.16(c). By contrast, § 1630.16(c)
provides LSC with that authority for all
other uses of public funds, or of other
non-LSC funds, in violation of the
restrictions on non-LSC funds set out in
the LSC Act, Appropriations
Restrictions, and part 1610.

C. Proposed Revisions to § 1630.16

The revision to §1630.16 in the
Proposed Rule eliminates this problem
by referring directly to part 1610 to
define the scope of the restriction on the
use of non-LSC funds. This approach is
consistent with the relationship
between part 1630 and the other LSC
restrictions. Part 1630 provides the rules
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and procedures for questioning and
disallowing costs charged to LSC funds
based on violations of substantive
restrictions appearing in the LSC
statutes, regulations, and other
requirements. Furthermore, the
proposed approach ensures that LSC has
one standard, set out in Part 1610, for
determining whether a recipient has
used non-LSC funds in violation of the
restrictions.

In this rulemaking, the commenters
asked LSC to retain the omission so that
§ 1630.16 would not permit LSC to
disallow costs for the unauthorized use
of public, non-LSC funds in violation of
the LSC Act Restrictions. They provided
no rationale, however, as to why such
an exception should exist for public
funds but not for private or tribal funds.
They also did not address why such an
exception should exist when public
funds are used in violation of the LSC
Act Restrictions but not when public
funds are used in violation of the
Appropriations Restrictions.

II1. Elimination of the Conflict Between
Parts 1610 and 1630

LSC proposes to harmonize parts 1610
and 1630 with new text in § 1630.16(a)
that will replace the existing
§1630.16(a) and (b) and that will
reference the substantive rules on non-
LSC funds set out in part 1610. Doing
so will eliminate the conflict between
the rules. It will also incorporate into
§1630.16 the more detailed information
about the application of these
restrictions to non-LSC funds set out in
the proposed part 1610. These revisions
capture the statutory requirements more
accurately than the current text of either
§1630.16 or part 1610.

The Proposed Rule would provide at
§1630.16(a) that:

No cost may be charged to non-LSC
funds in violation of §§1610.3 or 1610.4
of this chapter.

The referenced sections of part 1610
are as set out in the Proposed Rule at 84
FR 39787. That proposed text would
replace the existing text at § 1630.16(a)
and (b) that provides (emphasis added):

(a) No costs attributable to a purpose
prohibited by the LSC Act, as defined by
45 CFR 1610.2(a), may be charged to
private funds, except for tribal funds
used for the specific purposes for which
they were provided.

(b) No cost attributable to an activity
prohibited by or inconsistent with
Public Law 103-134, title V, sec. 504, as
defined by 45 CFR 1610.2(b), may be
charged to non-LSC funds, except for
tribal funds used for the specific
purposes for which they were provided.

Part 1600 defines “non-LSC funds” as
“any funds that are not Corporation

funds or LSC funds,” which includes
private funds, public funds, and tribal
funds. Part 1610 defines “private
funds,” “public funds,” and “‘tribal
funds.”

IV. Request for Comments

LSC requests public comments on this
proposal. Comments that propose
keeping the gap between part 1610 and
§1630.16 must:

1. Identify a valid purpose for the gap
consistent with the statutory
restrictions;

2. Explain why, for the LSC Act
Restrictions, § 1630.16 should not apply
to unauthorized uses of public funds
that violate the LSC Act while
continuing to apply to unauthorized
uses of tribal funds that violate the LSC
Act;

3. Explain why § 1630.16 should not
apply to unauthorized uses of public
funds that violate the LSC Act while
continuing to apply to any uses of
public funds that violate the restrictions
in the LSC appropriation.

Comments that otherwise oppose the
proposed cross reference to part 1610 in
§1630.16(a) must provide a justification
for any distinction between the rules for
the use on non-LSC funds in part 1610
and in § 1630.16, including justifying
the distinction consistent with the
statutory restrictions and justifying any
distinctions in § 1630.16 among the
different types of restrictions on non-
LSC funds set out in part 1610.

List of Subjects in 45 CFR Part 1630

Accounting, Government contracts,
Grant programs—law, Hearing and
appeal procedures, Legal services,
Questioned costs.

For the reasons set forth in the
preamble, the Legal Services
Corporation proposes to amend 45 CFR
chapter XVTI as follows:

PART 1630—COST STANDARDS AND
PROCEDURES

m 1. The authority citation for part 1630
continues to read as follows:

Authority: 42 U.S.C. 2996g(e).
m 2. Revise § 1630.16 to read as follows:

§1630.16 Applicability to non-LSC funds.

(a) No cost may be charged to non-
LSC funds in violation of §§1610.3 or
1610.4 of this chapter.

(b) LSC may recover from a recipient’s
LSC funds an amount not to exceed the
amount improperly charged to non-LSC
funds. The review and appeal
procedures of §§1630.11 and 1630.12
govern any decision by LSC to recover
funds under this paragraph.

Dated: February 4, 2020.
Mark Freedman,
Senior Associate General Counsel.
[FR Doc. 2020-02511 Filed 2-7-20; 8:45 am]
BILLING CODE 7050-01-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 200121-0026]
RIN 0648-BJ38

Fisheries of the Northeastern United
States; Implementing Permitting and
Reporting for Private Recreational
Tilefish Vessels; Correction

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; correction.

SUMMARY: This action corrects errors in
the comment identifier and the
comments link specified in the
ADDRESSES section of the proposed rule
to implement permitting and reporting
for private recreational tilefish vessel
published in the Federal Register on
January 29, 2020.

DATES: February 7, 2020.

ADDRESSES: You may submit comments,
identified by NOAA-NMFS-2020-0005,
by either of the following methods:

e Electronic Submissions: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail,D=NOAA-NMFS-2020-
0005, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Michael Pentony, Regional
Administrator, NMFS, Greater Atlantic
Regional Fisheries Office, 55 Great
Republic Drive, Gloucester, MA 01930.
Mark the outside of the envelope:
“Comments on Permitting and
Reporting for Private Recreational
Tilefish Anglers.”

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are part of the public record
and will generally be posted to
www.regulations.gov without change.
All personal identifying information
(e.g., name, address, etc.), confidential
business information, or otherwise
sensitive information submitted
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voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

Copies of Amendment 6, and of the
Environmental Assessment (EA), are
available from the Mid-Atlantic Fishery
Management Council, 800 North State
Street, Suite 201, Dover, DE 19901.

The EA and Regulatory Impact
Review are also accessible via the
internet at: http://www.mafmc.org/
actions/blueline-tilefish.

FOR FURTHER INFORMATION CONTACT:
Laura Hansen, Fishery Management
Specialist, 978-281-9225.
SUPPLEMENTARY INFORMATION: On
January 29, 2020, we published a rule
proposing to implement permitting and
reporting for private recreational tilefish
vessels (85 FR 5186). The proposed rule
included errors in the comment
identifier and the link to the comment
portal. The corrections have been made
in the ADDRESSES section of this
document.

Dated: February 4, 2020.
Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2020-02538 Filed 2—-7-20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 665
[Docket No. 200204—-0045]

RIN 0648-BJ41

Pacific Island Fisheries; 2019-2021
Annual Catch Limits and
Accountability Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMF'S proposes to implement
main Hawaiian Islands (MHI) annual
catch limits (ACLs) and accountability
measures (AMs) for deepwater shrimp,
precious corals, and gray jobfish (uku)
in 2019-2021, and for Kona crab in
2019. The proposed ACLs and AMs
support the long-term sustainability of
Pacific Island fisheries.

DATES: NMI'S must receive comments
by March 2, 2020.

ADDRESSES: You may submit comments
on the proposed rule, identified by
NOAA-NMFS-2019-0124, by either of
the following methods:

e FElectronic Submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal. Go to
http://www.regulations.gov/
#!docketDetai; D=NOAA-NMFS-2019-
1024, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Send written comments to
Michael D. Tosatto, Regional
Administrator, NMFS Pacific Islands
Regional Office (PIRO), 1845 Wasp
Blvd., Bldg. 176, Honolulu, HI 96818.

Instructions: NMFS may not consider
comments sent by any other method, to
any other address or individual, or
received after the end of the comment
period. All comments received are a
part of the public record and will
generally be posted for public viewing

on www.regulations.gov without change.

All personal identifying information
(e.g., name, address, etc.), confidential
business information, or otherwise
sensitive information submitted
voluntarily by the sender will be
publicly accessible. NMFS will accept
anonymous comments (enter “N/A” in
the required fields if you wish to remain
anonymous).

NMEFS prepared environmental
analyses that describe potential impacts
on the human environment. These
analyses are available at
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:

Brett Schumacher, NMFS PIRO
Sustainable Fisheries, 808—725-5185.

SUPPLEMENTARY INFORMATION: NMFS and
the Western Pacific Fishery
Management Council (Council) manage
fisheries in the U.S. Exclusive Economic
Zone (EEZ, or Federal waters) around
the U.S. Pacific Islands under
archipelagic fishery ecosystem plans
(FEPs) for American Samoa, Hawaii, the
Pacific Remote Islands, and the Mariana
Archipelago (Guam and the CNMI). A
fifth FEP covers pelagic fisheries. The
Council developed the FEPs, and NMFS
implemented them under the authority
of the Magnuson-Stevens Fishery
Conservation and Management Act
(Magnuson-Stevens Act), with
regulations at Title 50 Code of Federal
Regulations, Part 665 (50 CFR 665).

Each FEP contains a process for the
Council and NMFS to specify ACLs and
AMs; that process is codified at 50 CFR
665.4. NMFS must specify an ACL and
AM(s) for each stock and stock complex
of management unit species (MUS) in an
FEP, as recommended by the Council
and considering the best available
scientific, commercial, and other
information about the fishery. If a
fishery exceeds an ACL, the regulations
require the Council to take action,
which may include reducing the ACL
for the subsequent fishing year by the
amount of the overage, or other
appropriate action.

NMFS proposes to implement ACLs
and AMs for MHI deepwater shrimp,
precious corals, and uku for 2019-2021,
and for Kona crab for 2019 (see Table 1).
The proposed rule is consistent with
recommendations made by the Council
at its October 2017 and October 2018
meetings. The Council recommended
that NMFS implement ACLs and AMs
for 2019, 2020, and 2021 for all stocks,
except for MHI Kona crab, which they
recommended that NMFS implement an
ACL and AM only for 2019 because a
new stock assessment is available to
support ACL recommendations for this
stock for 2020 and beyond. The fishing
year for each fishery begins on January
1 and ends on December 31, except for
precious coral fisheries, which begin
July 1 and end on June 30 of the next
year.

TABLE 1—PROPOSED ACLS FOR STOCKS IN THIS PROPOSED RULE

Stock '?lg;‘ Year(s)
DEEPWALET SHIIMP ..ottt e et e s e e e b e e s e e et e e s aa e e s b e e st e e sbe e sb e e eneesane s 250,773 2019-2021
Kona crab 3,500 2019
[0 127,205 2019-2021
Auau Channel—Black coral ................. 5,512 2019-2021
Makapuu Bed—Pink and red coral ..... 2,205 2019-2021
Makapuu Bed—Bamboo coral .................... 551 2019-2021
180 Fathom Bank—Pink and red coral ...... 489 2019-2021
180 Fathom Bank—BambO0 COTal ........coo it e e e e e e r e e e s e st e e e e e e s eannneeeeeeeenn 123 2019-2021
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TABLE 1—PROPOSED ACLS FOR STOCKS IN THIS PROPOSED RULE—Continued

Stock A(‘ch);_ Year(s)
Brooks Bank—Pink and red COTAl ..........oouiiiiiiiiiiee et e e e e et e e e e e s e e e e e e seanansneeeeeesennnnsnenees 979 2019-2021
Brooks Bank—Bamboo coral ..................... 245 2019-2021
Kaena Point Bed—Pink and red coral ... 148 2019-2021
Kaena Point Bed—Bamboo coral ........... 37 2019-2021
Keahole Bed—Pink and red coral ... 148 2019-2021
Keahole Bed—Bamboo coral ..........ccccccc...... 37 2019-2021
Hawaii EXploratory Area—preCioUS COTAIS .......cuiiiiurieiiiieeiitie e s e e et ee et e e e e e e e e e s e e e snnee s snneesannneenan 2,205 2019-2021

As an AM for each stock, NMFS and
the Council would evaluate the catch
after each fishing year to determine if
the average catch of the three most
recent years exceeded its ACL. If it did,
the Council would recommend a
reduction of the ACL of that fishery in
the subsequent year equal to the amount
of the overage. In the event that NMFS
needs to reduce an ACL because a
fishery exceeded its ACL, we would
implement that AM through a separate
rulemaking.

In addition to this post-season AM,
the proposed rule would implement a
new in-season AM for the uku fishery
where, if NMFS projects that catch will
reach the ACL, NMFS would close the
commercial and non-commercial uku
fisheries in Federal waters of the MHI
for the remainder of the fishing year.
This in-season AM would be
implemented only for fishing years 2019
and 2020. The Council initially
recommended this AM for uku, along
with an ACL of 127,205 1b and the post-
season AM, at the October 2017
meeting. This recommendation covered
three fishing years: 2018, 2019, and
2020. At the October 2018 meeting, the
Council updated the recommendations
for uku for fishing years 2019 through
2021, but only recommended the ACL of
127,205 1b and the post-season AM.
Because the October 2018 Council
meeting did not address the in-season
AM, this management measure will not
be applied for fishing year 2021.

There is also an existing in-season
AM for the precious coral fishery that
would close individual coral beds if the
ACL for that bed is projected to be
reached. The proposed rule makes
housekeeping changes to the text
pertaining to this AM that are described
below.

For all stocks except uku, the
proposed ACLs and AMs are identical to
those most recently specified, in 2017.
The Council did not recommend, and
NMFS did not implement, ACLs and
AMs for any of the these fisheries in
2018, while the Council and NMFS
developed the amendment to its fishery
ecosystem plans to reclassify certain

MUS as ECS, which do not require
ACLs and AMs. The proposed action is
the first time that ACLs and AMs would
be implemented for uku as a single-
species stock.

Overall, NMFS does not expect the
proposed rule to result in a significant
change in fishing operations to any
fishery, or other change that would
result in any fishery having significant
environmental impacts. These fisheries
have not caught their specified ACLs in
any year since they were first
implemented in 2012, and catches of
uku have been less than the proposed
ACL every year except one in 2017.

In addition to codifying the ACLs, this
proposed rule would make
housekeeping changes to the
regulations. First, the proposed rule
would correct a cross-reference in 50
CFR 665.4(c) that pertains to ACL
requirements. The current regulation
references a subsection under National
Standard 1 that was changed on October
18, 2016 (81 FR 71858). The proposed
rule would update the CFR to refer to
the correct subsection on exceptions to
ACL requirements (§ 600.310(h)(1)),
rather than the subsection on flexibility
for endangered species and aquaculture
operations (§ 600.310(h)(2)).

The proposed rule would make three
housekeeping changes related to
management of Hawaii precious corals.
The proposed rule would remove
subsection (b) in § 665.269, which refers
to nonselective harvest of precious coral
in conditional beds because
nonselective harvest of precious coral is
not permitted in any precious coral
permit area (see § 665.264). The
proposed rule would also remove
references in §§665.267 and 665.268 to
a two-year fishing period for Makapuu
Bed and Auau Channel Bed because
NMFS now manages these beds on the
same one-year fishing year as all other
coral beds. The proposed rule would
also replace the term ‘““quota” with
“ACL” in §§ 665.263, 665.268, and
665.269, to make the language governing
catch limits consistent throughout the
rule.

In this proposed rule, NMFS is not
proposing ACLs for MUS that are
currently subject to Federal fishing
moratoria or prohibitions. These MUS
include all species of gold coral (83 FR
27716, June 14, 2018), the three Hawaii
seamount groundfish (pelagic
armorhead, alfonsin, and raftfish) (84 FR
2767, February 8, 2019), and deepwater
precious corals at the Westpac Bed
Refugia (75 FR 2198, January 14, 2010).
Prohibitions on fishing for these MUS
serve as the functional equivalent of an
ACL of zero.

Additionally, NMFS is not proposing
ACLs for bottomfish, crustacean,
precious coral, or coral reef ecosystem
MUS identified in the Pacific Remote
Islands Area (PRIA) FEP. This is
because fishing is prohibited in the EEZ
around the PRIA within 12 nm of
emergent land, unless authorized by the
U.S. Fish and Wildlife Service (USFWS)
(78 FR 32996, June 3, 2013). In addition,
there is no suitable habitat for these
stocks beyond the 12-nm no-fishing
zone, except at Kingman Reef, where
fishing for these resources does not
occur. Therefore, the current
prohibitions on fishing serve as the
functional equivalent of an ACL of zero.
However, NMFS will continue to
monitor authorized fishing within the
Pacific Remote Islands Monument in
consultation with USFWS, and may
develop additional fishing
requirements, including monument-
specific catch limits for species that may
require them.

NMFS is also not proposing ACLs for
pelagic MUS at this time, because
NMFS previously determined that
pelagic species are subject to
international fishery agreements or have
a life cycle of approximately one year
and, therefore, are statutorily excepted
from the ACL requirements.

NMFS previously codified 2018-2021
ACLs and AMs for Hawaii Deep 7
bottomfish (84 FR 29394, June 24, 2019).

NMFS will consider public comments
on this proposed rule and will
announce the final rule in the Federal
Register. NMFS must receive any
comments by the date provided in the
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DATES heading, not postmarked or
otherwise transmitted by that date.
Regardless of the final rule, all other
management measures will continue to
apply in the fisheries.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator for Fisheries
has determined that this proposed rule
is consistent with the Hawaii FEP, other
provisions of the Magnuson-Stevens
Act, and other applicable laws, subject
to further consideration after public
comment.

Certification of Finding of No
Significant Impact on Substantial
Number of Small Entities

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that the
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The proposed action would specify
ACLs and AMs for MHI precious corals,
deepwater shrimp, and uku fisheries for
2019, 2020, and 2021, and the MHI
Kona crab fishery for 2019.

Catch of species or species groups in
state, and Federal would all count
toward the ACLs under this action. This
would include catch by anyone who is
required to report catch to state or
Federal agencies. As a result this action
would apply to hundreds of small
entities across Hawaii, although only
the vessels participating in the MHI uku
and precious coral fisheries are likely to
be affected because these are the only
fisheries with in-season AMs.

For Regulatory Flexibility Act (RFA)
purposes only, NMFS has established a
small business size standard, including
their affiliates, whose primary industry
is commercial fishing (see 50 CFR
200.2). A business primarily engaged in
commercial fishing (NAICS code 11411)
is classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including its affiliates), and has
combined annual receipts not in excess
of $11 million for all its affiliated
operations worldwide. Based on
available information, NMFS has
determined that all affected entities are
small entities under the SBA definition
of a small entity, i.e., they are engaged
in the business of fish harvesting, are
independently owned or operated, are
not dominant in their field of operation,
and have gross receipts not in excess of
$11 million. Therefore, there would be
no disproportionate economic impacts
between large and small entities.

Furthermore, there would be no
disproportionate economic impacts
among the universe of vessels based on
gear, home port, or vessel length.

Even though this proposed action
would apply to a substantial number of
vessels, this action should not result in
significant adverse economic impacts to
individual vessels. Furthermore, the
proposed action will not
disproportionately affect vessels by gear
types, areas fished, or home ports, nor
would it substantially affect effort
among participants of these fisheries.
Except for the MHI uku fishery, the
proposed ACLs are the same as those
implemented in recent years and recent
catch has not been constrained by ACLs.
The precious coral fishery is subject to
an existing rule that implements an in-
season closure for individual coral beds
if NFMS projects that the ACL for that
bed will be reached before the end of
the fishing year. For the uku fishery, the
proposed rule would implement a new
measure that would close the fishery in
Federal waters if NMFS projects that the
ACL will be reached. NMFS and the
Council are not considering in-season
closures for the Kona crab or deepwater
shrimp fisheries because fishery
management agencies are not able to
track catch in these fisheries relative to
the ACLs during the fishing year.
Therefore, there is no potential for
effects on fishermen from a closure of
the Kona crab or deepwater shrimp
coral fisheries. A post-season review of
the catch data would be required to
determine whether any fishery exceeded
its ACL by comparing the ACL to the
most recent three-year average catch for
which data is available. If an ACL is
exceeded, the Council and NMFS would
take action to mitigate the overage by
reducing the ACL for that fishery in the
subsequent year. If an ACL is exceeded
more than once in a four-year period,
the Council and NMFS would take
action to correct the operational issue
that caused the ACL overages. NMFS
and the Council would evaluate the
environmental, social, and economic
impacts of future actions, such as
changes to future ACLs or AMs, after the
required data are available.

The MHI uku fishery would be subject
to a single-species ACL for the first time,
as it has historically been subject to an
ACL as part of a group of management
unit species (MUS) managed as the non-
Deep 7 bottomfish. The other species
within the non-Deep 7 MUS were
reclassified as ecosystem component
species and are no longer subject to an
ACL. As this fishery would also be
subject to an in-season AM for fishing
years 2019 and 2020 that would close
the fishery in Federal waters in the

event that the catch reaches the ACL,
this fishery could potentially be directly
affected. Under the proposed
alternative, the uku fishery may be
constrained by the ACL set at 127,205
Ib if catch levels are similar to those in
2017, when fishermen reported catch of
131,841 b of uku. However that was the
only year in which catch would have
exceeded an ACL of 127,205 1b out of
the last seven years since ACLs were
first specified, so NMFS expects that in
most years the fishery would not reach
the proposed ACL. If the fishery did
close, it would likely be near the end of
the fishing year, which could result in
the fishery earning slightly lower
revenue compared with the No Action
Alternative. Though catch in 2017 was
higher than the proposed ACL in 2017,
over the last ten years there has been no
three-year period where uku catch
reached the proposed ACL. The recent
three-year averages are as follows:
105,980 1b average catch for the three
years spanning 2014—-2016, 117,657 1b
for 2015-2017, and 108,544 lb for 2016—
2018. Based on recent fishing
performance, and with the in-season
accountability measure, the fishery is
not likely to be subject to a post-season
ACL overage adjustment. Between 2012
and 2017, an average of 297 fishermen
reported catch of MHI uku using deep
sea handline, inshore handline, and/or
trolling with bait. NMFS estimates that
up to 300 uku fishermen could
potentially be directly affected by this
action in any given year.

The precious coral fishery is also
subject to an in-season closure under
existing regulations. However, since
2013 there has been only one
participant in the fishery annually that
could be directly affected by this action
and catches have not exceed the ACLs.
Based on recent fishing performance,
and with the in-season accountability
measure, the fishery is not likely to be
subject to a post-season ACL overage
adjustment.

For most of the fisheries subject to
this proposed action, fishermen would
be able to fish throughout the entire
year. The ACLs, as proposed, would not
change the gear type, areas fished, effort,
or participation of the fisheries during
the fishing years under consideration.
The proposed action does not duplicate,
overlap, or conflict with other Federal
rules and is not expected to have
significant impact on small entities (as
discussed above), organizations, or
government jurisdictions. The proposed
action also will not place a substantial
number of small entities, or any segment
of small entities, at a significant
competitive disadvantage to large
entities.
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For the reasons above, NMFS does not
expect the proposed action to have a
significant economic impact on a
substantial number of small entities. As
a result, an initial regulatory flexibility
analysis is not required and none has
been prepared.

Executive Order 12866

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

Executive Order 13771

This proposed rule is not an
Executive Order 13771 regulatory action
because this rule is not significant under
Executive Order 12866.

List of Subjects in 50 CFR Part 665

Annual catch limits, Accountability
measures, Bottomfish, Deepwater
shrimp, Precious corals, Kona crab,
Uku, Fisheries, Fishing, Hawaii, Pacific
Islands.

Dated: February 4, 2020.
Samuel D. Rauch, III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the

preamble, NMFS proposes to amend 50
CFR part 665 as follows:

PART 665—FISHERIES IN THE
WESTERN PACIFIC

m 1. The authority citation for 50 CFR
part 665 continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2. In § 665.4, revise paragraph (c) to
read as follows:

§665.4 Annual catch limits.
* * * * *

(c) Exceptions. The Regional
Administrator is not required to specify
an annual catch limit for an ECS, or for
an MUS that is statutorily excepted from

the requirement pursuant to 50 CFR
600.310(h)(1).

m 3. In § 665.204, revise paragraphs (h)
and (i) to read as follows:

§665.204 Prohibitions.

* * * * *

(h) Fish for or possess any bottomfish
MUS as defined in §665.201, in the
MHI management subarea after a closure
of its respective fishery, in violation of
§665.211.

(i) Sell or offer for sale any bottomfish
MUS as defined in §665.201, after a
closure of its respective fishery, in
violation of § 665.211.

* * * * *

m 4. Revise §665.211 to read as follows:

§665.211 Annual Catch Limits (ACL).

(a) In accordance with §665.4, the
ACLs for MHI bottomfish fisheries for
each fishing year are as follows:

Fishary 201861b s)a ACL 2019&()) ACL 20206%1) ACL
DEEP 7 DOHOMESH ... 492,000 492,000 492,000
2019 ACL 2020 ACL 2021 ACL
(Ib) (Ib) (Ib)
UKU oo 127,205 127,205 127,205

(b) When a bottomfish ACL is
projected to be reached based on
analyses of available information, the
Regional Administrator shall publish a
notice to that effect in the Federal
Register and shall use other means to
notify permit holders. The notice will
include an advisement that the fishery
will be closed beginning at a specified
date, which is not earlier than seven
days after the date of filing the closure
notice for public inspection at the Office
of the Federal Register, until the end of

the fishing year in which the ACL is
reached.

(c) On and after the date specified in
§665.211(b), no person may fish for or
possess any bottomfish MUS from a
closed fishery in the MHI management
subarea, except as otherwise allowed in
this section.

(d) On and after the date specified in
§665.211(b), no person may sell or offer
for sale any bottomfish MUS from a
closed fishery, except as otherwise
authorized by law.

(e) Fishing for, and the resultant
possession or sale of, any bottomfish
MUS by vessels legally registered to
Mau Zone, Ho’omalu Zone, or PRIA
bottomfish fishing permits and

conducted in compliance with all other
laws and regulations, is exempted from
this section.

m 5. Add §665.253 to read as follows:

§665.253 Annual Catch Limits (ACL).

In accordance with §665.4, the ACLs
for MHI crusteaceans for each fishing
year are as follows:

< 2019 ACL 2020 ACL 2021 ACL
Fishery (Ib) (Ib) (Ib)
Lo T T o] -1 o J SRRSO PP SUPRRRSPPPINE 3,500 NA NA
Deepwater shrimp 250,733 250,733 250,733

m 6.In § 665.267, revise paragraph (b)(3)
to read as follows:

§665.263 Prohibitions.
* * * * *
(b) * % %

(3) In a bed for which the ACL
specified in § 665.269 has been attained.

* * * * *

m 7. Revise § 665.267 to read as follows:

§665.267 Seasons.

The fishing year for precious coral
begins on July 1 and ends on June 30 the
following year.

m 8.In § 665.268 revise paragraph (a) to
read as follows:

§665.268 Closures.

(a) If the Regional Administrator
determines that the ACL for any coral
bed will be reached prior to the end of
the fishing year, NMFS shall publish a

notice to that effect in the Federal
Register and shall use other means to
notify permit holders. Any such notice
must indicate the fishery shall be
closed, the reason for the closure, the
specific bed being closed, and the

effective date of the closure.

* *

* *

m 9. Revise § 665.269 to read as follows:
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§665.269 Annual Catch Limits (ACL).

(a) General. The ACLs limiting the
amount of precious coral that may be
taken in any precious coral permit area
during the fishing year are listed
paragraph (c) of this section. Only live
coral is counted toward the ACL. The
accounting period for each fishing year
for all precious coral ACLs begins July
1 and ends June 30 of the following
year.

(b) Reserves and reserve release. The
ACL for exploratory area X—P—H will be
held in reserve for harvest by vessels of

the United States in the following
manner:

(1) At the start of the fishing year, the
reserve for the Hawaii exploratory areas
will equal the ACL minus the estimated
domestic annual harvest for that year.

(2) As soon as practicable after
December 31 each year, the Regional
Administrator will determine the
amount harvested by vessels of the
United States between July 1 and
December 31 of the year that just ended
on December 31.

(3) NMFS will release to TALFF an
amount of Hawaii precious coral for

TABLE 1 TO PARAGRAPH (c)

each exploratory area equal to the ACL
minus two times the amount harvested
by vessels of the United States in that
July 1-December 31 period.

(4) NMFS will publish in the Federal
Register a notification of the Regional
Administrator’s determination and a
summary of the information on which it
is based as soon as practicable after the
determination is made.

(c) In accordance with §665.4, the
ACLs for MHI precious coral permit
areas for each fishing year are as
follows:

Type of Area and 2019 ACL 2020 ACL 2021 ACL
coral bed coral group (Ib) (Ib) (Ib)
Established bed ...................... Auau Channel—Black coral ...........ccooveeieiiiiiiiiieeee e, 5,512 5,512 5,512
Makapuu Bed—Pink and red coral 2,205 2,205 2,205
Makapuu Bed—Bamboo coral .............. 551 551 551
Conditional Beds .................... 180 Fathom Bank—Pink and red coral ........ccccccccevviiuinnennnnnn. 489 489 489
180 Fathom Bank—Bamboo coral ..........ccccccvvevveeeiiiiinienenn. 123 123 123
Brooks Bank—Pink and red coral . 979 979 979
Brooks Bank—Bamboo coral ................ 245 245 245
Kaena Point Bed—Pink and red coral .. 148 148 148
Kaena Point Bed—Bamboo coral ......... 37 37 37
Keahole Bed—Pink and red coral . 148 148 148
Keahole Bed—Bamboo coral ........ 37 37 37
Exploratory Area .........ccoceeeee Hawaii—precious Coral .........ccccccervieeiiiiieeiiee e 2,205 2,205 2,205

Note 1 to § 665.269: No fishing for coral is
authorized in refugia.

Note 2 to § 665.269: A moratorium on gold
coral harvesting is in effect through June 30,
2023.

[FR Doc. 2020-02536 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Doc. No. AMS—-FGIS—19-0077]
Solicitation of Nominations for

Members of the USDA Grain Inspection
Advisory Committee

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice to solicit nominees.

SUMMARY: The Department of
Agriculture’s (USDA) Agricultural
Marketing Service (AMS) is seeking
nominations for individuals to serve on
the USDA Grain Inspection Advisory
Committee (Advisory Committee). The
Advisory Committee meets no less than
once annually to advise AMS on the
programs and services it delivers under
the U.S. Grain Standards Act (USGSA).
Recommendations by the Advisory
Committee help AMS better meet the
needs of its customers who operate in a
dynamic and changing marketplace.
DATES: AMS will consider nominations
received by March 26, 2020.
ADDRESSES: Submit nominations for the
Advisory Committee by completing
form AD-755 and send to:

¢ Kendra Kline U.S. Department of
Agriculture, 1400 Independence Ave.
SW, Rm. 2043-S, Mail Stop 3614,
Washington, DC 20250-3611;

e Email: Kendra.C.Kline@usda.gov; or

o FAX:202—690-2333.

Form AD-755 may be obtained via
USDA’s website: https://
www.ams.usda.gov/about-ams/facas-
advisory-councils/giac.

FOR FURTHER INFORMATION CONTACT:
Kendra Kline, telephone (202) 690-2410
or email Kendra.C.Kline@usda.gov.
SUPPLEMENTARY INFORMATION: As
required by section 21 of the USGSA (7
U.S.C. 87j), as amended, the Secretary of
Agriculture (Secretary) established the
Advisory Committee on September 29,
1981, to provide advice to the AMS

Administrator on implementation of the
USGSA. As specified in the USGSA, no
member may serve successive terms.

The Advisory Committee consists of
15 members, appointed by the
Secretary, who represent the interests of
grain producers, processors, handlers,
merchandisers, consumers, exporters,
and scientists with expertise in research
related to the policies in section 2 of the
USGSA (7 U.S.C. 74). While members of
the Advisory Committee serve without
compensation, USDA reimburses them
for travel expenses, including per diem
in lieu of subsistence, for travel away
from their homes or regular places of
business in performance of Advisory
Committee service (see 5 U.S.C. 5703).

A list of current Advisory Committee
members and other relevant information
are available on the USDA website at:
https://www.ams.usda.gov/about-ams/
facas-advisory-councils/giac.

This notice solicits nominations for
individuals to serve on the Advisory
Committee. Nominations are open to all
individuals without regard to race,
color, religion, gender, national origin,
age, mental or physical disability,
marital status, or sexual orientation. To
ensure that recommendations of the
Advisory Committee take into account
the needs of the diverse groups served
by the USDA, membership shall
include, to the extent practicable,
individuals with demonstrated ability to
represent minorities, women, and
persons with disabilities.

The final selection of Advisory
Committee members and alternates is
made by the Secretary.

Dated: February 4, 2020.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-02621 Filed 2—7-20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[Document No. AMS-ST-20-0007]

Plant Variety Protection Board; Open
Teleconference Meeting

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice of meeting.

SUMMARY: Pursuant to the Federal
Advisory Committee Act (FACA), the

Agricultural Marketing Service (AMS) is
announcing a meeting of the Plant
Variety Protection Board (Board). The
meeting is being held to discuss a
variety of topics including, but not
limited to, regulation updates,
subcommittee activities, and program
activities. The meeting is open to the
public. This notice sets forth the
schedule and location for the meeting.
DATES: Thursday, April 30, 2020, 1 p.m
to 3 p.m.

ADDRESSES: The meeting will be held at
the United States Department of
Agriculture (USDA), Room 3543, South
Building, 1400 Independence Avenue
SW, Washington, DC, 20250.

FOR FURTHER INFORMATION CONTACT:
Jeffery Haynes, Acting Commissioner,
Plant Variety Protection Office, USDA,
AMS, Science and Technology
Programs, 1400 Independence Avenue
SW, Washington, DC 20250. Telephone:
(202) 720-1066; Fax: (202) 260—8976, or
Email: Jeffery.Haynes@usda.gov.
SUPPLEMENTARY INFORMATION: Pursuant
to the provisions of section 10(a) of the
FACA (5 U.S.C., Appendix 2), this
notice informs the public that the Plant
Variety Protection Office (PVPO) is
sponsoring a meeting of the Board on
April 30, 2020. The Plant Variety
Protection Act (PVPA) (7 U.S.C. 2321 et
seq.) provides legal protection in the
form of intellectual property rights to
developers of new varieties of plants,
which are reproduced sexually by seed
or are tuber-propagated. A certificate of
Plant Variety Protection is awarded to
an owner of a crop variety after an
examination shows that it is new,
distinct from other varieties, genetically
uniform and stable through successive
generations. The term of protection is 20
years for most crops and 25 years for
trees, shrubs, and vines. The PVPA also
provides for a statutory Board (7 U.S.C.
2327). The Board is composed of 14
individuals who are experts in various
areas of development and represent the
seed industry sector, academia and
government. The duties of the Board are
to: (1) Advise the Secretary concerning
the adoption of rules and regulations to
facilitate the proper administration of
the FACA; (2) provide advisory counsel
to the Secretary on appeals concerning
decisions on applications by the PVP
Office and on requests for emergency
public-interest compulsory licenses; and
(3) advise the Secretary on any other
matters under the Regulations and Rules


https://www.ams.usda.gov/about-ams/facas-advisory-councils/giac
https://www.ams.usda.gov/about-ams/facas-advisory-councils/giac
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of Practice and on all questions under
Section 44 of the FACA, “Public Interest
in Wide Usage” (7 U.S.C. 2404).

Meeting Agenda: The purpose of the
meeting will be to discuss the PVPO
2020 program activities, the electronic
application system, and the working
group update. The Board plans to
discuss program activities that
encourage the development of new
plant varieties and address appeals to
the Secretary. The meeting will be open
to the public. Those wishing to
participate are encouraged to pre-
register by April 1, 2020, by contacting
Jeffery Haynes, acting commissioner, at
Telephone: (202) 720-1066; Fax: (202)
260-8976, or Email: Jeffery.Haynes@
usda.gov .

Meeting Accommodation: The
meeting at USDA will provide
reasonable accommodation to
individuals with disabilities where
appropriate. If you need reasonable
accommodation to participate in this
public meeting, please notify Jeffery
Haynes at: Telephone: (202) 720-1066;
Fax: (202) 260—8976, or Email:
Jeffery.Haynes@usda.gov.

Determinations for reasonable
accommodation will be made on a case-
by-case basis. Minutes of the meeting
will be available for public review 30
days following the meeting on the
internet at http://www.ams.usda.gov/
PVPO.

Dated: February 4, 2020.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-02620 Filed 2—7-20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE
[Doc No. AMS-FGIS-19-0097]

Opportunity for Designation in the
Cedar Rapids, lowa, Area; Request for
Comments on the Official Agency
Servicing This Area

AGENCY: Agricultural Marketing Service.
ACTION: Notice.

SUMMARY: The designation of the official
agency listed below will end on June 30,
2020. We are asking persons or
governmental agencies interested in
providing official services in the area
presently served by this agency to
submit an application for designation.
In addition, we are asking for comments
on the quality of services provided by
the following designated agency: Mid-
Iowa Grain Inspection, Inc. (Mid-Ilowa).

DATES: Applications and comments
must be received by March 11, 2020.

ADDRESSES: Submit applications and
comments concerning this notice using
the following methods:

e To apply for Designation: Use
FGISonline (https://
fgisonline.ams.usda.gov) and then click
on the Delegations/Designations and
Export Registrations (DDR) link. You
will need to obtain an FGISonline
customer number and USDA
eAuthentication username and
password prior to applying.

e To submit Comments: Go to
Regulations.gov (http://
www.regulations.gov). Instructions for
submitting and reading comments are
detailed on the site. Interested persons
are invited to submit written comments
concerning this notice. All comments
must be submitted through the Federal
e-rulemaking portal at http://
www.regulations.gov and should
reference the document number and the
date and page number of this issue of
the Federal Register. All comments
submitted in response to this notice will
be included in the record and will be
made available to the public. Please be
advised that the identity of the
individuals or entities submitting
comments will be made public on the
internet at the address provided above.
READ APPLICATIONS AND COMMENTS: All
comments will be available for public
inspection online at http://
www.regulations.gov. If you would like
to view the applications, please contact
us at FGISQACD@usda.gov (7 CFR
1.27(c)).

FOR FURTHER INFORMATION CONTACT:
Jacob Thein, 816—866—2223 or
FGISQACD®@usda.gov.

SUPPLEMENTARY INFORMATION: Section
7(f) of the United States Grain Standards
Act (USGSA) authorizes the Secretary to
designate a qualified applicant to
provide official services in a specified
area, after determining that the
applicant is better able than any other
applicant to provide such official
services (7 U.S.C. 79 (f)). Under section
7(g) of the USGSA (7 U.S.C. 79(g)),
designations of official agencies are
effective for no longer than five years,
unless terminated by the Secretary, and
may be renewed according to the
criteria and procedures prescribed in
section 7(f) of the USGSA.

Area Open for Designation

Pursuant to Section 7(f)(2) of the
USGSA, the following geographic area,
in the States of Iowa, Illinois, and
Minnesota, is assigned to Mid-Iowa:

In Iowa

Bounded on the north by the northern
Winneshiek and Allamakee County

lines; bounded on the east by the
eastern Allamakee County line; the
eastern and southern Clayton County
lines; the eastern Buchanan County line;
the northern Jones and Jackson County
lines; the eastern Jackson and Clinton
County lines; southern Clinton County
line; the eastern Cedar County line
south to State Route 130; bounded on
the south by State Route 130 west to
State Route 38; State Route 38 south to
Interstate 80; Interstate 80 west to U.S.
Route 63; and bounded on the west by
U.S. Route 63 north to State Route 8;
State Route 8 east to State Route 21;
State Route 21 north to D38; D38 east to
V49; V49 north to Bremer County; the
southern Bremer County line; the
western Fayette and Winneshiek County
lines.

In Illinois

Northern Area: Carroll and Whiteside
Counties.

Central Area: Bounded on the north
by State Route 18 east to U.S. Route 51;
U.S. Route 51 south to State Route 17;
State Route 17 east to Livingston
County; and the Livingston County line
east to State Route 47; bounded on the
east by State Route 47 south to State
Route 116; State Route 116 west to
Pontiac, which intersects with a straight
line running north and south through
Arrowsmith to the southern McLean
County line; the southern McLean
County line east to the eastern DeWitt
County line; the eastern DeWitt County
line; the eastern Macon County line
south to Interstate 72; Interstate 72
northeast to the eastern Piatt County
line; the eastern Piatt, Moultrie, and
Shelby County lines; bounded on the
south by the southern Shelby County
line; and a straight line running along
the southern Montgomery County line
west to State Route 16 to a point
approximately one mile northeast of
Irving; and bounded on the west by a
straight line from this point northeast to
Stonington on State Route 48; a straight
line from Stonington northwest to
Elkhart on Interstate 55; a straight line
from Elkhart northeast to the west side
of Beason on State Route 10; State Route
10 west to the Logan County line; the
western Logan County line; the southern
Tazewell County line; the western
Tazewell County line; the western
Peoria County line north to Interstate
74; Interstate 74 southeast to State Route
116; State Route 116 north to State
Route 26; and State Route 26 north to
State Route 18.

In Minnesota

Fillmore, Houston, Olmstead,
Wabasha, and Winona Counties.
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The following grain elevators are not
part of this geographic area assignment
and are assigned to: Champaign-
Danville Grain Inspection Departments,
Inc.: East Lincoln Farmers Grain Co.,
Lincoln, Logan County, Illinois; Okaw
Cooperative, Cadwell, Moultrie County,
Illinois; ADM (3 elevators), Farmer City,
DeWitt County, Illinois; and Topflight
Grain Company, Monticello, Piatt
County, Illinois.

Opportunity for Designation

Interested persons or governmental
agencies may apply for designation to
provide official services in the
geographic area specified above under
the provisions of section 7(f) of the
USGSA and 7 CFR 800.196. Designation
in the specified geographic area in Iowa,
Illinois, and Minnesota is for the period
beginning July 1, 2020, to June 30, 2025.
To apply for designation, please apply
at FGISonline (https://
fgisonline.ams.usda.gov); or, to request
more information, contact Jacob Thein
at the address listed above.

Request for Comments

In this designation process, we are
requesting comments on the quality of
services provided by the Mid-Iowa
official agency. We are, also, interested
in receiving comments citing reasons
and pertinent data supporting or
objecting to the designation of an
applicant. Such comments should be
submitted through the Federal e-
rulemaking portal at http://
www.regulations.gov.

We consider applications, comments,
and other available information when
determining which applicants will be
designated.

Authority: 7 U.S.C. 71-87k.

Dated: February 4, 2020.
Bruce Summers,

Administrator, Agricultural Marketing
Service.

[FR Doc. 2020-02625 Filed 2—7—20; 8:45 am]
BILLING CODE 3410-02-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 5, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including

whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by March 11, 2020
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725—17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Agricultural Research Service

Title: Evaluation of User Satisfaction
with NAL internet Sites.

OMB Control Number: 0518—0040.

Summary of Collection: There is a
need to measure user satisfaction with
the National Agricultural Library (NAL)
internet sites in order for NAL to
comply with Executive Order 12862,
which directs federal agencies that
provide significant services directly to
the public to survey customers to
determine the kind and quality of
services they want and their level of
satisfaction with existing services. NAL
internet sites are a vast collection of web
pages created and maintained by
component organizations of NAL and
are visited by 8.6 million people per
month on average.

Need and Use of the Information: The
purpose of the research is to ensure that
intended audiences find the information
provided on the internet sites easy to
access, clear, informative, and useful.
The research will provide a means by

which to classify visitors to the NAL
internet sites, to better understand how
to serve them. The information
generated from this research will enable
NAL to evaluate the success of this new
modality in response to fulfilling its
legislative mandate to disseminate vital
agricultural information and truly
become the national digital library of
agriculture. If the information is not
collected, NAL will be limited in its
ability to provide accurate, timely
information to its user community.

Description of Respondents:
Individuals or households; Business or
other for-profit; Not-for-profit
institutions; Farms; State, Local or
Tribal Government.

Number of Respondents: 1,400.

Frequency of Responses: Reporting:
Annually.

Total Burden Hours: 187.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-02543 Filed 2-7-20; 8:45 am]
BILLING CODE 3410-03-P

DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

February 5, 2020.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding; whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by March 11, 2020
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
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their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Animal and Plant Health Inspection
Service

Title: 7 CFR 340; Introduction of
Organisms and Products Altered or
Produced Through Genetic Engineering.

OMB Control Number: 0579-0085.

Summary of Collection: Under the
Plant Protection Act (PPA, 7 U.S.C. 7703
et seq.) the Secretary of Agriculture is
authorized to prohibit or restrict the
importation, entry, or movement of
interstate commerce of any plant, plant
product, biological control organism,
noxious weed, article, or means of
conveyance. If the Secretary determines
that the prohibition or restriction is
necessary to prevent the introduction or
the dissemination of a plant pest into
the United States. The Animal and Plant
Health Inspection Service (APHIS) is
charged with preventing the
introduction of plant pest into the
United States or their dissemination
within the United States. The statutory
requirements for the information
collection activity are found in the PPA.
The regulations in 7 CFR part 340
implement the provisions of the PPA by
providing the information necessary to
establish conditions for proposed
introductions of certain genetically
engineered organisms and products
which present a risk of plant pest
introduction. APHIS will collect
information using several APHIS forms.

Need and Use of the Information:
APHIS will collect the information
through a notification procedure or a
permit requirement to ensure that
certain genetically engineered
organisms, when imported, moved
interstate, or released into the
environment, will not present a risk of
plant pest introduction. The information
collected through the petition process is
used to determine whether a genetically
engineered organism will pose a risk to
agriculture or the environment if grown
in the absence of regulations by APHIS.
The information is also provided to

State departments of agriculture for
review and made available to the public
and private sectors on the internet to
ensure that all sectors are kept informed
concerning any potential risks posed
using genetic engineering technology.
Description of Respondents: Business
or other for profit; Not-for-profit
institutions; State, Local or Tribal
Government.
Number of Respondents: 483.
Frequency of Responses:
Recordkeeping; Reporting: On occasion.
Total Burden Hours: 12,983.

Ruth Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2020-02559 Filed 2—7-20; 8:45 am]
BILLING CODE 3410-34-P

DEPARTMENT OF AGRICULTURE
Economic Research Service

Notice of Intent To Request Revision of
the Current Population Survey Food
Security Supplement—A Currently
Approved Information Collection

AGENCY: Economic Research Service,
USDA.

ACTION: Notice of change and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995 and
Office of Management and Budget
(OMB) implementing regulations, this
notice announces a change that the
Economic Research Service (ERS)
intends to make to the currently
approved annual information collection
named the Current Population Survey
Food Security Supplement (OMB
Control No. 0536—0043). ERS intends to
add a split panel test to the
aforementioned information collection.
Details of the split panel test are
discussed in the SUPPLEMENTARY
INFORMATION section below.

DATES: Comments on this notice must be
received by March 11, 2020 to be
assured of consideration.

ADDRESSES: Address all comments
concerning this notice to Alisha
Coleman-Jensen, Food Assistance
Branch, Food Economics Division,
Economic Research Service, Room 5—
229B, 1400 Independence Ave. SW,
Mail Stop 1800, Washington, DC 20050—
1800. Submit electronic comments to
Alisha.Coleman-Jensen@usda.gov.

FOR FURTHER INFORMATION CONTACT:
Alisha Coleman-Jensen at the address in
the preamble. Tel. 202-694-5456.
SUPPLEMENTARY INFORMATION: ERS is
responsible for conducting studies and

evaluations of the Nation’s food and
nutrition assistance programs that are
administered by the Food and Nutrition
Service (FNS), U.S. Department of
Agriculture. Data collected by its
Current Population Survey Food
Security Supplement (CPS-FSS)
annually are used to monitor the
prevalence of food security and the
prevalence and severity of food
insecurity among the Nation’s
households. The prevalence of these
conditions as well as year-to-year trends
in their prevalence is estimated at the
national level and for population
subgroups. These data are also used to
monitor the amounts that households
spend for food and their use of
community food pantries and
emergency kitchens. These statistics
along with research based on the data
are used to identify the causes and
consequences of food insecurity, and to
assess the need for, and performance of,
domestic food assistance programs. ERS
is in the process of revising the survey
instrument to maintain its relevance and
scientific quality.

The intent of this notice is to
announce that ERS intends to add a test
of current and revised survey questions
(aka split panel test) to the
aforementioned information collection
in order to determine how well the
revised survey questions perform.
Results from this test will be used to
improve the measurement of food
security and determine the most
appropriate survey items to collect food
security data in regular future
collections.

Once receiving the OMB clearance,
the U.S. Census Bureau will supplement
an upcoming CPS with revised test
questions regarding household food
shopping, use of food and nutrition
assistance programs, food sufficiency,
and difficulties in meeting household
food needs. Revisions to the
supplemental survey instrument was
developed in conjunction with food
security experts nationwide as well as
survey method experts within the
Census Bureau. The Census Bureau
completed a cognitive interview study
of the revised survey questions in 2019,
and the recommendations from that
study formed the test instrument to be
used in the upcoming testing. This
supplemental information will be
collected by both personal visit and
telephone interviews in conjunction
with the regular monthly CPS
interviewing. Interviews will be
conducted using Computer Assisted
Personal Interview (CAPI) and
Computer Assisted Telephone Interview
(CATI) methods.
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Public reporting burden for this split
panel test is estimated to average 7.3
minutes (after rounding) for each
household that responds to the labor
force portion of the CPS. The estimate
is based on the average proportion of
respondents that were asked each
question in recent survey years and
typical reading and response times for
the questions. The estimate assumes an
80 percent response rate to the
supplement. Based on these estimates,
ERS intends to request a one-time only
additional 39,000 respondents and
4,729 hours of response burden for
conducting the aforementioned split
panel test during its testing year. Copies
of this information collection can be
obtained from Alisha Coleman-Jensen at
the address in the preamble.

Comments: Comments are invited on:
(a) Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(b) the accuracy of the Agency’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (c) ways to enhance
the quality, utility, and clarity of the
information to be collected; (d) ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology. Comments
should be sent to the address in the
preamble. All responses to this notice
will be summarized and included in the
request for OMB approval. All
comments will also become a matter of
public record.

Dated: January 28, 2020.
Marca Weinberg,

Acting Administrator, Economic Research
Service.

[FR Doc. 2020-02547 Filed 2—-7-20; 8:45 am]
BILLING CODE 3410-18-P

COMMISSION ON CIVIL RIGHTS

Notice of Public Meeting of the
Louisiana Advisory Committee To
Discuss the Selection of a Civil Rights
Topic in Louisiana for the Committee’s
Next Project

AGENCY: U.S. Commission on Civil
Rights.

ACTION: Announcement of meeting.

SUMMARY: Notice is hereby given,
pursuant to the provisions of the rules
and regulations of the U.S. Commission

on Civil Rights (Commission) and the
Federal Advisory Committee Act that
the Louisiana Advisory Committee
(Committee) will hold a meeting on
Friday, February 21, 2020 at 12:00 p.m.
(Central) for discussions on civil rights
topics in Louisiana.

DATES: The meeting will be held on
Friday, February 21, 2020 at 12:00 p.m.
(Central).

Public Call Information: Dial: 800—
367—2403, Conference ID: 1809366.

FOR FURTHER INFORMATION CONTACT:
David Barreras, DFO, at dbarreras@
usccr.gov or 312—-353-8311.
SUPPLEMENTARY INFORMATION: Members
of the public can listen to the
discussion. This meeting is available to
the public through the following toll-
free call-in number: 800-367-2403,
conference ID: 1809366. Any interested
member of the public may call this
number and listen to the meeting. An
open comment period will be provided
to allow members of the public to make
a statement as time allows. The
conference call operator will ask callers
to identify themselves, the organization
they are affiliated with (if any), and an
email address prior to placing callers
into the conference room. Callers can
expect to incur regular charges for calls
they initiate over wireless lines,
according to their wireless plan. The
Commission will not refund any
incurred charges. Callers will incur no
charge for calls they initiate over land-
line connections to the toll-free
telephone number. Persons with hearing
impairments may also follow the
proceedings by first calling the Federal
Relay Service at 1-800-977—-8339 and
providing the Service with the
conference call number and conference
ID number.

Members of the public are also
entitled to submit written comments;
the comments must be received in the
regional office within 30 days following
the meeting. Written comments may be
mailed to the Midwestern Regional
Office, U.S. Commission on Civil Rights,
230 S Dearborn St., Suite 2120, Chicago,
IL 60604. They may also be faxed to the
Commission at (312) 353—-8324 or
emailed to David Barreras at dbarreras@
usccr.gov. Persons who desire
additional information may contact the
Midwestern Regional Office at (312)
353-8311.

Records generated from this meeting
may be inspected and reproduced at the
Midwestern Regional Office, as they
become available, both before and after
the meeting. Records of the meeting will
be available via www.facadatabase.gov
under the Commission on Civil Rights,
Louisiana Advisory Committee link

(http://www.facadatabase.gov/
committee/committee.aspx?cid
=2516&aid=17). Persons interested in the
work of this Committee are directed to
the Commission’s website, http://
www.usccr.gov, or may contact the
Midwestern Regional Office at the above
email or street address.

Agenda

Welcome and Roll Call
Discussion of civil rights topics in
Louisiana
Next Steps
Public Comment
Adjournment
Dated: February 5, 2020.
David Mussatt,
Supervisory Chief, Regional Programs Unit.
[FR Doc. 2020-02560 Filed 2—7-20; 8:45 am]
BILLING CODE P

DEPARTMENT OF COMMERCE
International Trade Administration

President’s Advisory Council on Doing
Business in Africa

AGENCY: International Trade
Administration, U.S. Department of
Commerce.

ACTION: Notice of an open meeting of the
President’s Advisory Council on Doing
Business in Africa (PAC-DBIA or
Council).

SUMMARY: The President’s Advisory
Council on Doing Business in Africa
will hold the second meeting of the
2019-2021 term to deliberate and
consider adopting an analysis report of
members’ keys to success approaching
African markets, competing for business
opportunities, and operating their
businesses on the ground. The PAC-
DBIA may also deliberate on
recommendations on priorities and next
steps for the current Council term. The
final agenda for the meeting will be
posted at least one week in advance of
the meeting on the Council’s website at
http://trade.gov/pac-dbia.

DATES: February 26, 2020, 11 a.m.—12:30
p.m.

ADDRESSES: The President’s Advisory
Council on Doing Business in Africa
meeting will be broadcast via live
webcast on the internet at http://
whitehouse.gov/live.

FOR FURTHER INFORMATION CONTACT:
Giancarlo Cavallo or Ashley Bubna,
Designated Federal Officers, President’s
Advisory Council on Doing Business in
Africa, Department of Commerce, 1401
Constitution Ave. NW, Room 22004,
Washington, DC 20230, telephone: 202—
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482-2091, email: dbia@trade.gov,
Giancarlo.Cavallo@trade.gov,
Ashley.Bubna@trade.gov.

SUPPLEMENTARY INFORMATION:

Background: The Council was
established on November 4, 2014, to
advise the President, through the
Secretary of Commerce, on
strengthening commercial engagement
between the United States and Africa.
The Council’s charter was renewed for
a third, two-year term in September
2019. The Council was established in
accordance with the provisions of the
Federal Advisory Committee Act, as
amended, 5 U.S.C. App.

Public Submissions: The public is
invited to submit written statements to
the Council. Statements must be
received by 5:00 p.m. February 19, 2020
by either of the following methods:

a. Electronic Submissions: Submit
statements electronically to Giancarlo
Cavallo and Ashley Bubna, Designated
Federal Officers, President’s Advisory
Council on Doing Business in Africa, via
email: dbia@trade.gov.

b. Paper Submissions: Send paper
statements to Giancarlo Cavallo and
Ashley Bubna, Designated Federal
Officers, President’s Advisory Council
on Doing Business in Africa,
Department of Commerce, 1401
Constitution Ave. NW, Room 22004,
Washington, DC 20230.

Statements will be provided to the
members in advance of the meeting for
consideration and also will be posted on
the Council website (http://trade.gov/
pac-dbia). Any business proprietary
information should be clearly
designated as such. All statements
received, including attachments and
other supporting materials, are part of
the public record and subject to public
disclosure.

Meeting minutes: Copies of the
Council’s meeting minutes will be
available within ninety (90) days of the
meeting on the Council’s website at
http://trade.gov/pac-dbia.

Frederique Stewart,

Director, Office of Africa.

[FR Doc. 2020-02546 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-DR-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[B-6-2020]

Foreign-Trade Zone 61—San Juan,
Puerto Rico; Application for Subzone;
Puerto Rico Storage & Distribution,
Inc.; Aguadilla, Puerto Rico

An application has been submitted to
the Foreign-Trade Zones (FTZ) Board by
the Department of Economic
Development and Commerce, grantee of
FTZ 61, requesting subzone status for
the facilities of Puerto Rico Storage &
Distribution, Inc., located in Aguadilla,
Puerto Rico. The application was
submitted pursuant to the provisions of
the Foreign-Trade Zones Act, as
amended (19 U.S.C. 81a—81u), and the
regulations of the FTZ Board (15 CFR
part 400). It was formally docketed on
February 4, 2020.

The proposed subzone (3.87 acres) is
located at Highway 110, Km 28.7, Bo.
Aguacate, Km. 5.6, Aguadilla, Puerto
Rico. No authorization for production
activity has been requested at this time.

In accordance with the FTZ Board’s
regulations, Camille Evans of the FTZ
Staff is designated examiner to review
the application and make
recommendations to the FTZ Board.

Public comment is invited from
interested parties. Submissions shall be
addressed to the FTZ Board’s Executive
Secretary and sent to: ftz@trade.gov. The
closing period for their receipt is March
23, 2020. Rebuttal comments in
response to material submitted during
the foregoing period may be submitted
during the subsequent 15-day period to
April 6, 2020.

A copy of the application will be
available for public inspection in the
“Reading Room” section of the FTZ
Board’s website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Camille Evans at Camille.Evans@
trade.gov or (202) 482—2350.

Dated: February 4, 2020.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2020-02566 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-65-2019]

Foreign-Trade Zone (FTZ) 26—Atlanta,
Georgia; Authorization of Production
Activity; Ricoh Electronics, Inc.
(Thermal Paper and Film);
Lawrenceville and Buford, Georgia

On October 7, 2019, Ricoh
Electronics, Inc. submitted a notification
of proposed production activity to the
FTZ Board for its facilities within FTZ
26, in Lawrenceville and Buford,
Georgia.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (84 FR 56161, October
21, 2019). On February 4, 2020, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: February 4, 2020.
Andrew McGilvray,
Executive Secretary.
[FR Doc. 2020-02565 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-979]

Crystalline Silicon Photovoltaic Cells,
Whether or Not Assembled Into
Modules, From the People’s Republic
of China: Preliminary Results of
Antidumping Duty Administrative
Review and Preliminary Determination
of No Shipments; 2017-2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that producers and/or exporters subject
to this administrative review made sales
of subject merchandise at less than
normal value in the United States.
Interested parties are invited to
comment on these preliminary results of
review.

DATES: Applicable February 10, 2020.
FOR FURTHER INFORMATION CONTACT: Jeff
Pedersen, AD/CVD Operations, Office
IV, Enforcement and Compliance,
International Trade Administration,
Department of Commerce, 1401
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Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2769.
SUPPLEMENTARY INFORMATION:

Background

This administrative review is being
conducted in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act). On March 14, 2019,
in response to review requests from
multiple interested parties, Commerce
initiated an administrative review of the
antidumping duty order on crystalline
silicon photovoltaic cells, whether or
not assembled into modules (solar
cells), from the People’s Republic of
China (China).? The period of review
(POR) is December 1, 2017 through
November 30, 2018. On May 6, 2019,
Commerce selected two exporters to
individually examine as mandatory
respondents, Trina 2 and Risen.3 During
the course of this review, the mandatory
respondents filed responses to
Commerce’s questionnaire and
supplemental questionnaires, the
petitioner (SolarWorld Americas Inc.)
commented on those responses, and
multiple other companies for which
Commerce initiated the review filed
either no-shipment claims or
applications or certifications for
separate rates status. For details
regarding the events that occurred
subsequent to the initiation of the
review, see the Issues and Decision
Memorandum.*

Scope of the Order

The merchandise covered by the order
is crystalline silicon photovoltaic cells,
and modules, laminates, and panels,

1 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
9297 (March 14, 2019).

2 Trina refers to the following companies which
Commerce is treating as a single entity: Trina Solar
Co., Ltd. (formerly, Changzhou Trina Solar Energy
Co., Ltd.), Trina Solar (Changzhou) Science and
Technology Co., Ltd., Yancheng Trina Guoneng
Photovoltaic Technology Co., Ltd (formerly,
Yancheng Trina Solar Energy Technology Co., Ltd.),
Changzhou Trina Solar Yabang Energy Co., Ltd.,
Turpan Trina Solar Energy Co., Ltd., Hubei Trina
Solar Energy Co., Ltd., Trina Solar (Hefei) Science
and Technology Co., Ltd., and Changzhou Trina
Hezhong Photoelectric Co., Ltd. (collectively,
Trina).

3Risen refers to the following companies which
Commerce is treating as a single entity: Risen
Energy Co., Ltd., Risen (Wuhai) New Energy Co.,
Ltd., Zhejiang Twinsel Electronic Technology Co.,
Ltd., Risen (Luoyang) New Energy Co., Ltd., Jiujiang
Shengchao Xinye Technology Co., Ltd., Jiujiang
Shengzhao Xinye Trade Co., Ltd. Ruichang Branch,
and Risen Energy (HongKong) Co., Ltd.
(collectively, Risen).

4Memorandum ‘‘Decision Memorandum for the
Preliminary Results of the 2017-2018 Antidumping
Duty Administrative Review of Crystalline Silicon
Photovoltaic Cells, Whether or not Assembled into
Modules, from the People’s Republic of China,”
issued concurrently with and hereby adopted by
this notice (Preliminary Decision Memorandum).

consisting of crystalline silicon
photovoltaic cells, whether or not
partially or fully assembled into other
products, including, but not limited to,
modules, laminates, panels and building
integrated materials.5 Merchandise
covered by this order is classifiable
under subheadings 8501.61.0000,
8507.20.80, 8541.40.6015, 8541.40.6020,
8541.40.6025, 8541.40.6030,
8541.40.6035, 8541.40.6045, and
8501.31.8000 of the Harmonized Tariff
Schedule of the United States
(HTSUS).¢ Although the HTSUS
subheadings are provided for
convenience and customs purposes, our
written description of the scope of the
order is dispositive.

Preliminary Determination of No
Shipments

We preliminarily determine that there
is no evidence calling into question the
no-shipment claims of the following
companies: BYD (Shangluo) Industrial
Co., Ltd., LERRI Solar Technology Co.,
Ltd., Ningbo ETDZ Holdings, Ltd.,
Sumec Hardware & Tools Co., Ltd., and
Sunpreme Solar Technology (Jiaxing)
Co., Ltd. For additional information
regarding this preliminary
determination, see the Preliminary
Decision Memorandum.

Preliminary Affiliation and Single
Entity Determination

We preliminarily determine that
Risen Energy Co., Ltd. (Risen Energy),
Risen Energy (Changzhou) Co., Ltd.
(Changzhou), Risen (Wuhai) New
Energy Co., Ltd. (Wuhai), Zhejiang
Twinsel Electronic Technology Co., Ltd.
(Twinsel), Risen (Luoyang) New Energy
Co., Ltd. (Luoyang), Jiujiang Shengchao
Xinye Technology Co., Ltd. (Jiujiang),
Jiujiang Shengzhao Xinye Trade Co.,
Ltd. Ruichang Branch (Jiujiang
Ruichang Branch), and Risen Energy
(HongKong) Co., Ltd. (Hong Kong Risen)
(collectively, Risen) are affiliated
pursuant to section 771(33)(E) and (F) of
the Tariff Act of 1930, as amended (the
Act), and that all of these companies
should be treated as a single entity
pursuant to 19 CFR 351.401(f)(1)—(2).
For additional information, see the
Preliminary Decision Memorandum and
Risen Collapsing Memo.”

5For a complete description of the scope of the
order, see Preliminary Decision Memorandum.

6 As detailed in the Memorandum, ‘“Request from
Customs and Border Protection to Update the ACE
AD/CVD Case Reference File,” dated August 2,
2018, the HTS numbers concerning solar cells and
solar modules have been updated and we have
updated the scope accordingly.

7 Our affiliation and collapsing analysis is based
on information that has been designated business
proprietary information. For additional detail, see
Memorandum, “Affiliation and Single Entity Status

We also preliminarily determine that
Trina Solar Co., Ltd. (formerly,
Changzhou Trina Solar Energy Co., Ltd.)
(TCZ), Trina Solar (Changzhou) Science
and Technology Co., Ltd. (TST),
Changzhou Trina Hezhong Photoelectric
Co., Ltd. (THZ), Yancheng Trina
Guoneng Photovoltaic Technology Co.,
Ltd (formerly, Yancheng Trina Solar
Energy Technology Co., Ltd.) (TYC),
Changzhou Trina Solar Yabang Energy
Co., Ltd. (TYB), Turpan Trina Solar
Energy Co., Ltd. (TLF), Hubei Trina
Solar Energy Co., Ltd. (THB), and Trina
Solar (Hefei) Science and Technology
Co., Ltd. (THFT) (collectively Trina) are
affiliated pursuant to sections 771(33)(E)
of the Act and all of these companies
should be treated as a single entity
pursuant to 19 CFR 351.401(f)(1)—(2).
For additional information, see the
Preliminary Decision Memorandum and
Trina Collapsing Memorandum.?®

Use of Partial Facts Available (FA) and
Partial Adverse Facts Available (AFA)

Certain unaffiliated tollers of inputs
used to produce subject merchandise, as
well as certain unaffiliated suppliers of
solar cells and solar modules, failed to
provide factors of production (FOP) data
for use in calculating the weighted-
average dumping margins of Risen and
Trina. We preliminarily determine that
it is appropriate to apply AFA, pursuant
to section 776(a) and (b) of the Act, with
respect to the unreported FOPs for
purchased solar cells and solar modules.
These unreported FOPs for solar cells
and solar modules represent a material
amount of necessary FOP information.
However, in accordance with section
776(a)(1) of the Act, Commerce is
applying facts available with respect to
the unreported FOPs for the inputs used
by the unaffiliated tollers. For details
regarding these determinations, see the
Preliminary Decision Memorandum and

of Risen Energy Co. Ltd., Risen (Wuhai) New Energy
Co., Ltd., Zhejiang Twinsel Electronic Technology
Co., Ltd., Risen (Luoyang) New Energy Co., Ltd.,
Jiujiang Shengchao Xinye Technology Co., Ltd.,
Jiujiang Shengzhao Xinye Trade Co., Ltd. Ruichang
Branch, Risen Energy (HongKong) Co., Ltd. and
Risen Energy (Changzhou) Co., Ltd. (Changzhou),”
issued concurrently with this memorandum.

8 Qur affiliation and collapsing analysis is based
on information that has been designated business
proprietary information. For additional detail, see
Memorandum, “Affiliation and Single Entity Status
of Trina Solar Co., Ltd. (formerly, Changzhou Trina
Solar Energy Co., Ltd.), Trina Solar (Changzhou)
Science and Technology Co., Ltd., Yancheng Trina
Guoneng Photovoltaic Technology Co., Ltd
(formerly, Yancheng Trina Solar Energy Technology
Co., Ltd.), Changzhou Trina Solar Yabang Energy
Co., Ltd., Turpan Trina Solar Energy Co., Ltd.,
Hubei Trina Solar Energy Co., Ltd., Trina Solar
(Hefei) Science and Technology Co., Ltd., and
Changzhou Trina Hezhong Photoelectric Co., Ltd.,”
issued concurrently with this memorandum.
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Risen and Trina’s Unreported FOP
Memoranda.®

Separate Rates

Commerce preliminarily determines
that the information placed on the
record by Risen and Trina, as well as by
the other companies listed in the rate
table in the “Preliminary Results of
Review” section below, demonstrates
that these companies are entitled to
separate rate status. Commerce
calculated rates for the mandatory
respondents, Risen and Trina, that are
not zero, de minimis, or based entirely
on facts available and calculated a rate
for the companies to which it granted
separate rates status, but which it did
not individually examine, as described
in the Separate Rate Calculation
Memorandum 1° and the Preliminary
Decision Memorandum.

Commerce preliminarily determines
that the following companies have not
demonstrated their entitlement to
separate rates status because they did
not file a separate rate application or
certification with Commerce:

1. De-Tech Trading Limited HK

2. Dongguan Sunworth Solar Energy Co.,
Ltd.

3. Eoplly New Energy Technology Co., Ltd.

4. ERA Solar Co., Ltd.

5. ET Solar Energy Limited

6. Hangzhou Sunny Energy Science and
Technology Co., Ltd.

7. Hengdian Group DMEGC Magnetics Co.,
Ltd.

8. Jiangsu High Hope Int’l Group

9. Jiawei Solarchina (Shenzhen) Co., Ltd.

10. LightWay Green New Energy Co., Ltd.

11. Ningbo Qixin Solar Electrical
Appliance Co., Ltd.

12. Systemes Versilis, Inc.

13. tenKsolar (Shanghai) Co., Ltd.

14. Toenergy Technology Hangzhou Co.,
Ltd.

15. Wuxi Suntech Power Co., Ltd/Luoyang
Suntech Power Co., Ltd.

16. Zhejiang ERA Solar Technology Co.,
Ltd.

Commerce is preliminarily treating
these companies as part of the China-
wide entity. Because no party requested
a review of the China-wide entity, the
entity is not under review and the
entity’s rate (i.e., 238.95 percent) is not
subject to change.1! For additional
information regarding Commerce’s
separate rates determinations, see the
Preliminary Decision Memorandum.

Methodology

Commerce is conducting this
administrative review in accordance
with section 751(a)(1)(B) of the Act.
Commerce calculated export and
constructed export prices in accordance

with section 772 of the Act. Because
Commerce has determined that China is
a non-market economy country,!2
within the meaning of section 771(18) of
the Act, Commerce calculated NV in
accordance with section 773(c) of the
Act.

For a full description of the
methodology underlying the
preliminary results of this review, see
the Preliminary Decision Memorandum.
The Preliminary Decision Memorandum
is a public document and is made
available to the public via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be found at
https://enforcement.trade.gov/frn/. The
signed and the electronic versions of the
Preliminary Decision Memorandum are
identical in content.

Preliminary Results of Review

Commerce preliminarily determines
that the following weighted-average
dumping margins exist for the POR:

Weighted-
average
Exporter dumping
margin
(percent)
Trina Solar Co., Ltd./Trina Solar (Changzhou) Science and Technology Co., Ltd./Yancheng Trina Guoneng Photovoltaic Tech-

nology Co., Ltd./Changzhou Trina Solar Yabang Energy Co., Ltd./Turpan Trina Solar Energy Co., Ltd./Hubei Trina Solar En-

ergy Co., Ltd./Trina Solar (Hefei) Science and Technology Co., Ltd./Changzhou Trina Hezhong Photoelectric Co., Ltd ............ 46.64
Risen Energy Co. Ltd./Risen (Wuhai) New Energy Co., Ltd./Zhejiang Twinsel Electronic Technology Co., Ltd./Risen (Luoyang)

New Energy Co., Ltd./Jiujiang Shengchao Xinye Technology Co., Ltd./Jiujiang Shengzhao Xinye Trade Co., Ltd./Ruichang

Branch, Risen Energy (HONGKONG) C0., LA .. .eoiiiiiiiiiii ettt ettt et sa et es e e eb e e st e et e e e nneeenneas 75.23
Anji DaSol Solar Energy Science & Technology Co., LEA .......oiiiiiiiiiii ittt ettt b e saeeeaneas 60.94
Canadian Solar International Limited/Canadian Solar Manufacturing (Changshu), Inc./Canadian Solar Manufacturing (Luoyang)

Inc./CSI Cells Co., Ltd./CSI-GCL Solar Manufacturing (YanCheng) Co., Ltd./CSI Solar Power (China) Inc. (Canadian Solar) .. 60.94
JA Solar Technology Yangzhou Co., LEA ........ceoiiiii e e e s s 60.94
Jiawei Solarchina Co., Ltd .......ccceevvneennne 60.94
JingAo Solar Co., Ltd ........... 60.94
Jinko Solar Co., Ltd. (JINKO) ..cccvvvverririirieiiniccnice 60.94
Jinko Solar Import and Export Co., Ltd. (Jinko I&E) ... 60.94
Jinko Solar International Limited (Jinko Intl) .............. 60.94
Shanghai BYD Co., Ltd ....ccccevivieirieeee 60.94
Shanghai JA Solar Technology Co., Ltd ........ccccoveuee 60.94
Shenzhen Portable Electronic Technology Co., Ltd ... 60.94
ST g 1ot eV o ToY S W g To o] (o IS Yo F=T @7 TR I (o ISP UPP 60.94

9 See Memorandum, ‘“‘Unreported Factors of
Production: Risen Energy Co. Ltd.” and
“Unreported Factors of Production: Trina Solar Co.,
Ltd..” issued concurrently with and hereby adopted
by this notice.

10 See Memorandum, “2017-2018 Administrative
Review of the Antidumping Duty Order on
Crystalline Silicon Photovoltaic Cells, Whether or
not Assembled into Modules, from the People’s
Republic of China: Calculation of the Dumping
Margin for Respondents Not Selected for Individual
Examination,” dated concurrently with this notice.

11 The China-wide entity rate was last changed in
the first administrative review of this proceeding
and has been the applicable rate for the entity in
each subsequent review, including the one most
recently completed. See Crystalline Silicon
Photovoltaic Cells, Whether or Not Assembled Into
Modules, from the People’s Republic of China: Final
Results of Antidumping Duty Administrative
Review and Final Determination of No Shipments;
2012-2013, 80 FR 40998, 41002 (July 14, 2015)

(AR1 Final); see also Crystalline Silicon
Photovoltaic Cells, Whether or Not Assembled Into
Modules, from the People’s Republic of China: Final
Results of Antidumping Duty Administrative

Review and Final Determination of No Shipments;
2016-2017, 84 FR 36886, (July 30, 2019).

12 See Antidumping Duty Investigation of Certain
Aluminum Foil from the People’s Republic of
China: Affirmative Preliminary Determination of
Sales at Less-Than-Fair Value and Postponement of
Final Determination, 82 FR 50858, 50861
(November 2, 2017) (citing Memorandum, “China’s
Status as a Non-Market Economy,” dated October
26, 2017 (China NME Status Memo)), unchanged in
Certain Aluminum Foil from the People’s Republic
of China: Final Determination of Sales at Less Than
Fair Value, 83 FR 9282 (March 5, 2018).
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Weighted-
average
Exporter dumping
margin
(percent)
Wuxi Tianran PhotOVORAIC C0., LEA ......ocuiiiiiiiiecie et sr e e s r e e e e sr e e e e s r e e e e nneennenns 60.94
Yingli Energy (China) Company Limited/Baoding Tianwei Yingli New Energy Resources Co., Ltd./Tianjin Yingli New Energy Re-
sources Co., Ltd./Hengshui Yingli New Energy Resources Co., Ltd./Lixian Yingli New Energy Resources Co., Ltd./Baoding
Jiasheng Photovoltaic Technology Co., Ltd./Beijing Tianneng Yingli New Energy Resources Co., Ltd./Hainan Yingli New En-
ergy Resources Co., Ltd./Shenzhen Yingli New Energy Resources Co., LA ........ccoociiiiiiiiiiiiiiee et 60.94
Zhejiang Jinko Solar Co., Ltd 60.94
Zhejiang Sunflower Light Energy Science & Technology Limited Liability COMPANY .......coociiiiiiiiiiiieieee e 60.94

Disclosure and Public Comment

Commerce intends to disclose to
parties the calculations performed for
these preliminary results of review
within five days of the date of
publication of this notice in the Federal
Register in accordance with 19 CFR
351.224(b). Interested parties may
submit case briefs no later than 30 days
after the date of publication of these
preliminary results of review.13 Rebuttal
briefs may be filed no later than five
days after case briefs are due and may
respond only to arguments raised in the
case briefs.1# A table of contents, list of
authorities used, and an executive
summary of issues should accompany
any briefs submitted to Commerce. The
summary should be limited to five pages
total, including footnotes.15

Interested parties who wish to request
a hearing must submit a written request
to the Assistant Secretary for
Enforcement and Compliance, U.S.
Department of Commerce, within 30
days after the date of publication of this
notice.16 Requests should contain the
party’s name, address, and telephone
number, the number of participants, and
a list of the issues to be discussed at the
hearing. Oral arguments at the hearing
will be limited to issues raised in the
briefs. If a request for a hearing is made,
Commerce intends to hold the hearing
at the U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230, at a date and
time to be determined.1” Parties should
confirm by telephone the date, time, and
location of the hearing two days before
the scheduled date of the hearing.

All submissions, with limited
exceptions, must be filed electronically
using ACCESS.18 An electronically filed
document must be received successfully
in its entirety by Commerce’s electronic
records system, ACCESS, by 5 p.m.
Eastern Time (ET) on the due date.

13 See 19 CFR 351.309(c)(ii).

)(2), (d)(2).
).

(c)
14 See 19 CFR 351.309(d)
15 See 19 CFR 351.309(c
16 See 19 CFR 351.310(c
17 See 19 CFR 351.310(d).

18 See generally 19 CFR 351.303.

Documents excepted from the electronic
submission requirements must be filed
manually (i.e., in paper form) with the
APO/Dockets Unit in Room 18022 and
stamped with the date and time of
receipt by 5 p.m. ET on the due date.®

Unless otherwise extended,
Commerce intends to issue the final
results of this administrative review,
which will include the results of its
analysis of issues raised in any briefs,
within 120 days of publication of these
preliminary results of review, pursuant
to section 751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results of
this review, Commerce will determine,
and U.S. Customs and Border Protection
(CBP) shall assess, antidumping duties
on all appropriate entries covered by
this review.20 Commerce intends to
issue assessment instructions to CBP 15
days after the publication date of the
final results of this review. For each
individually examined respondent in
this review whose weighted-average
dumping margin in the final results of
review is not zero or de minimis (i.e.,
less than 0.5 percent), Commerce
intends to calculate importer-specific
assessment rates, in accordance with 19
CFR 351.212(b)(1).21 Where the
respondent reported reliable entered
values, Commerce intends to calculate
importer-specific ad valorem
assessment rates by aggregating the
amount of dumping calculated for all
U.S. sales to the importer and dividing
this amount by the total entered value
of the sales to the importer.22 Where the
respondent did not report entered
values, Commerce will calculate
importer-specific assessment rates by

19 See 19 CFR 351.303 (for general filing
requirements); Antidumping and Countervailing
Duty Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011).

20 See 19 CFR 351.212(b)(1).

21 See Antidumping Proceedings: Calculation of
the Weighted Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings: Final Modification, 77 FR 8101
(February 14, 2012) (Final Modification).

22 See 19 CFR 351.212(b)(1).

dividing the amount of dumping for
reviewed sales to the importer by the
total sales quantity associated with
those transactions. Commerce will
calculate an estimated ad valorem
importer-specific assessment rate to
determine whether the per-unit rate is
de minimis. However, Commerce will
direct CBP to assess importer-specific
assessment rates where the entered
value was not reported based on the
resulting per-unit rates.23 Where an
importer-specific ad valorem
assessment rate is not zero or de
minimis, Commerce will instruct CBP to
collect the appropriate duties at the time
of liquidation. Where either the
respondent’s weighted average dumping
margin is zero or de minimis, or an
importer-specific ad valorem
assessment rate is zero or de minimis,
Commerce will instruct CBP to liquidate
appropriate entries without regard to
antidumping duties.24

Pursuant to Commerce’s refinement to
its practice, for sales that were not
reported in the U.S. sales database
submitted by an exporter individually
examined during this review, Commerce
will instruct CBP to liquidate such
merchandise at the rate for the China-
wide entity.25 Additionally, where
Commerce determines that an exporter
under review had no shipments of the
subject merchandise, any suspended
entries that entered under that
exporter’s CBP case number will be
liquidated at the rate for the China-wide
entity.

In accordance with section
751(a)(2)(C) of the Act, the final results
of this review shall be the basis for the
assessment of antidumping duties on
entries of merchandise covered by the
final results of this review and for future
deposits of estimated antidumping
duties, where applicable.

23 [d.

24 See Final Modification, 77 FR at 8103.

25 See Non-Market Economy Antidumping
Proceedings: Assessment of Antidumping Duties, 76
FR 65694 (October 24, 2011), for a full discussion
of this practice.
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Cash Deposit Requirements

Commerce will instruct CBP to
require a cash deposit for antidumping
duties equal to the weighted-average
amount by which the NV exceeds U.S.
price. The following cash deposit
requirements will be effective for
shipments of the subject merchandise
from China entered, or withdrawn from
warehouse, for consumption on or after
the publication date of this notice, as
provided by section 751(a)(2)(C) of the
Act: (1) For the exporters listed above,
the cash deposit rate will be equal to the
weighted-average dumping margin
established in the final results of this
review (except, if the rate is de minimis
(i.e., less than 0.5 percent), then the cash
deposit rate will be zero for that
exporter); (2) for previously investigated
or reviewed Chinese and non-Chinese
exporters not listed above that have
separate rates, the cash deposit rate will
continue to be the exporter-specific rate
published for the most recently
completed segment of this proceeding;
(3) for all Chinese exporters of subject
merchandise which have not been
found to be entitled to a separate rate,
the cash deposit rate will be the rate for
the China-wide entity (i.e., 238.95
percent); 26 and (4) for all non-Chinese
exporters of subject merchandise that
have not received their own rate, the
cash deposit rate will be the rate
applicable to China exporter that
supplied that non-Chinese exporter.
These deposit requirements, when
imposed, shall remain in effect until
further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties and/or
countervailing duties prior to
liquidation of the relevant entries
during this POR. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
and/or countervailing duties has
occurred, and the subsequent
assessment of double antidumping
duties and/or an increase in the amount
of antidumping duties by the amount of
the countervailing duties.

Notification to Interested Parties

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act and 19
CFR 351.213 and 351.221(b)(4).

26 See AR1 Final, 80 FR at 41002.

Dated: January 31, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

II. Scope of the Order

IV. Preliminary Determination of No
Shipments

V. Selection of Respondents

VI. Single Entity Treatment

VII. Discussion of the Methodology

VIII. Recommendation

[FR Doc. 2020-02563 Filed 2—-7-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-858]

Certain Carbon and Alloy Steel Cut-To-
Length Plate From Taiwan: Notice of
Court Decision Not in Harmony With
Final Determination of Antidumping
Duty Investigation; and Amended Final
Determination

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: On January 9, 2020, the
United States Court of International
Trade (the Court) sustained the final
results of redetermination pertaining to
the antidumping duty (AD)
investigation of certain carbon and alloy
steel cut-to-length plate (CTL plate)
from Taiwan. The Department of
Commerce (Commerce) is notifying the
public that the final judgment in this
case is not in harmony with the
Amended Final Determination in the
investigation of CTL plate from Taiwan,
and that Commerce is amending the
Amended Final Determination with
respect to the application of partial
adverse facts available (AFA) in making
our difference-in-merchandise
adjustment.

DATES: Applicable January 19, 2020.
FOR FURTHER INFORMATION CONTACT: Paul
Walker, AD/CVD Operations, Office VI,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482-0413.
SUPPLEMENTARY INFORMATION:

Background

On April 4, 2017, Commerce
published the Final Determination of
the AD investigation of CTL plate from

Taiwan, in which Commerce applied
partial AFA to China Steel Corporation
(China Steel) because: (a) It failed to
provide requested information by the
established deadlines or in the form and
manner requested by Commerce; (b) it
provided information in its
questionnaire responses that we could
not verify as accurate because our
verification revealed errors and failures
in China Steel’s cost reporting; and (c)
its conduct significantly impeded the
investigation.! Moreover, we found that
China Steel failed to cooperate by not
acting to the best of its ability to comply
with Commerce’s request for
information by not providing timely and
accurate cost data for certain control
numbers (CONNUMSs), and as such, that
the application of partial AFA was
warranted.2 The Final Determination
and Amended Final Determination were
appealed to the Court by China Steel,
and on August 6, 2019, the Court held
that Commerce could not apply an
adverse inference when calculating
costs specifically related to the physical
differences of China Steel’s products,
and remanded the Amended Final
Determination for a redetermination
consistent with the Court’s opinion.? In
accordance with the Court’s Remand
Order, Commerce recalculated a rate for
China Steel.# On January 9, 2020, the
Court sustained Commerce’s Remand
Redetermination.5 Therefore, the
effective date of this notice is January
19, 2020.

1 See Certain Carbon and Alloy Steel Cut-To-
Length Plate from Taiwan: Final Determination of
Sales at Less Than Fair Value and Final Negative
Determination of Critical Circumstances, 82 FR
16372 (April 4, 2017) (Final Determination), and
accompanying Issues and Decision Memorandum
(IDM) at Comment 1; see also Certain Carbon and
Alloy Steel Cut-To-Length Plate from Austria,
Belgium, France, the Federal Republic of Germany,
Italy, Japan, the Republic of Korea, and Taiwan:
Amended Final Affirmative Antidumping
Determinations for France, the Federal Republic of
Germany, the Republic of Korea and Taiwan, and
Antidumping Duty Orders, 82 FR 24096 (May 25,
2017) (Amended Final Determination), and
accompanying Memorandum, “Amended Final
Determination of the Less-Than-Fair-Value
Investigation of Carbon and Alloy Steel Cut-to-
Length Plate from Taiwan: Allegation of Ministerial
Error for China Steel Gorporation.”

2]d.

3 See China Steel Corp. v. United States, Consol.
Court No. 17-00152 (August 6, 2019) (Remand
Order).

4 See Final Results of Redetermination Pursuant
to China Steel Corp. v. United States, Consol. Court
No. 17-00152, Slip. Op. 19-106 (CIT August 6,
2019), dated December 3, 2019 (Remand
Redetermination).

5 See China Steel Corp. v. United States, Court
No. 17-152, Slip Op. 20-5 (CIT January 9, 2020).



7536

Federal Register/Vol. 85, No. 27/Monday, February 10, 2020/ Notices

Timken Notice

In its decision in Timken,® as clarified
by Diamond Sawblades,” the United
States Court of Appeals for the Federal
Circuit (CAFC) held that, pursuant to
section 516A(c) and (e) of the Tariff Act
of 1930, as amended (the Act),
Commerce must publish a notice of a
court decision that is not “in harmony”
with a Commerce determination and
must suspend liquidation of entries
pending a “conclusive” court decision.
The Court’s January 9, 2020 judgment
sustaining Commerce’s Remand
Redetermination constitutes a final
decision of the Court that is not in
harmony with Commerce’s Amended
Final Determination. This notice is
published in fulfillment of the
publication requirements of Timken and
section 516A of the Act. Commerce will
continue the suspension of liquidation
of the subject merchandise pending the
expiration of the period of appeal, or if
appealed, pending a final and
conclusive court decision.

Amended Final Determination

Because there is now a final court
decision, Commerce is amending the
Amended Final Determination. China
Steel’s rate, as determined in the
Remand Redetermination, is 6.73
percent.

Cash Deposit Requirements

We have revised China Steel’s cash
deposit rate to 6.73 percent, and we will
issue instructions to U.S. Customs and
Border Protection within five days of
the publication of this notice.

Notifications to Interested Parties

This notice is issued and published in
accordance with sections 516A(e),
751(a)(1), and 777(i)(1) of the Act.

Dated: January 28, 2020.
Jeffrey 1. Kessler,
Assistant Secretary for Enforcement and
Compliance.
[FR Doc. 2020-02562 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-DS-P

6 See Timken Co. v. United States, 893 F. 2d 337,
341 (Fed. Cir. 1990) (Timken).

7 See Diamond Sawblades Mfrs. Coalition v.
United States, 626 F. 3d 1374 (Fed. Cir. 2010)
(Diamond Sawblades).

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; NOAA Space-
Based Data Collection System (DCS)
Agreements

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
comment on proposed and/or
continuing information collections, as
required by the Paperwork Reduction
Act of 1995.

DATES: To ensure consideration, written
or on-line comments must be submitted
on or before April 10, 2020.

ADDRESSES: Direct all written comments
to Adrienne Thomas, PRA Officer,
NOAA, 151 Patton Avenue, Room 159,
Asheville, NC 28801 (or via the internet
at PRAcomments@doc.gov). All
comments received are part of the
public record. Comments will generally
be posted without change. All
Personally Identifiable Information (for
example, name and address) voluntarily
submitted by the commenter may be
publicly accessible. Do not submit
Confidential Business Information or
otherwise sensitive or protected
information.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instruments and instructions should be
directed to Scott Rogerson, Office of
Satellite and Product Operations, (301)
817-4543 or Scott.Rogerson@noaa.gov.
SUPPLEMENTARY INFORMATION:

I. Abstract

This request is for extension of an
existing information collection.

The National Oceanic and
Atmospheric Administration (NOAA)
operates two space-based data collection
systems (DCS) per 15 CFR part 911: The
Geostationary Operational
Environmental Satellite (GOES) DCS
and the Polar-Orbiting Operational
Environmental Satellite (POES) DCS,
also known as the Argos system. Both
the GOES DCS and the Argos DCS are
operated to support environmental
applications, e.g., meteorology,
oceanography, hydrology, ecology, and
remote sensing of Earth resources. In
addition, the Argos DCS currently

supports applications related to
protection of the environment, e.g.,
hazardous material tracking, fishing
vessel tracking for treaty enforcement,
and animal tracking. Presently, the
majority of users of these systems are
government agencies and researchers
and much of the data collected by both
the GOES DCS and the Argos DCS are
provided to the World Meteorological
Organization via the Global
Telecommunication System for
inclusion in the World Weather Watch
Program.

Current loading on both of the
systems does not use the entire capacity
of that system, so NOAA is able to make
its excess capacity available to other
users who meet certain criteria.
Applications are made in response to
the requirements in 15 CFR 911 (under
the authority of 15 U.S.C. 313, Duties of
the Secretary of Commerce and others),
using system use agreement (SUA)
forms. The application information
received is used to determine if the
applicant meets the criteria for use of
the system. The system use agreements
contain the following information: (1)
The period of time the agreement is
valid and procedures for its termination,
(2) the authorized use(s) of the DCS, and
its priorities for use, (3) the extent of the
availability of commercial services
which met the user’s requirements and
the reasons for choosing the government
system, (4) any applicable government
interest in the data, (5) required
equipment standards, (6) standards of
operation, (7) conformance with
applicable International
Telecommunication Union (ITU) and
Federal Communications Commission
(FCC) agreements and regulations, (8)
reporting time and frequencies, (9) data
formats, (10) data delivery systems and
schedules and (11) user-borne costs.

Accepted applicants use the NOAA
DCS to collect environmental data and
in limited cases, non-environmental
data via the Argos DCS, to support other
governmental and non-governmental
research or operational requirements,
such as for law enforcement purposes.
The applicants must submit information
to ensure that they meet these criteria.
NOAA does not approve agreements
where there is a commercial service
available to fulfill the user requirements
(per 15 CFR part 911).

II. Method of Collection

Method of submittal is electronically
(via internet).

III. Data

OMB Control Number: 0648—0157.
Form Number: None.
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Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Not-for-profit
institutions; Federal government; state,
local, or tribal government; business or
other for-profit organizations.

Estimated Number of Respondents:
225.

Estimated Time per Response: Thirty
minutes per response.

Estimated Total Annual Burden
Hours: 113.

Estimated Total Annual Cost to
Public: $0 in recordkeeping/reporting
costs.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2020-02569 Filed 2—7-20; 8:45 am]
BILLING CODE 3510-HR-P

BUREAU OF CONSUMER FINANCIAL
PROTECTION

[Docket No. CFPB—2020-0012]

Agency Information Collection
Activities: Submission for OMB
Review; Comment Request

AGENCY: Bureau of Consumer Financial
Protection.

ACTION: Notice and request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995
(PRA), the Bureau of Consumer
Financial Protection (Bureau) is
requesting to renew the Office of
Management and Budget (OMB)
approval for an existing information

collection titled, “Application Forms for
Financial Empowerment Training
Programs.”

DATES: Written comments are
encouraged and must be received on or
before March 11, 2020 to be assured of
consideration.

ADDRESSES: Comments in response to
this notice are to be directed towards
OMB and to the attention of the OMB
Desk Officer for the Bureau. You may
submit comments, identified by the title
of the information collection, OMB
Control Number (see below), and docket
number (see above), by any of the
following methods:

o Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Email: OIRA_submission@
omb.eop.gov.

o Fax: (202) 395-5806.

e Mail: Office of Management and
Budget, New Executive Office Building,
Room 10235, Washington, DC 20503.

In general, all comments received will
become public records, including any
personal information provided.
Sensitive personal information, such as
account numbers or Social Security
numbers, should not be included.

FOR FURTHER INFORMATION CONTACT:
Documentation prepared in support of
this information collection request is
available at www.reginfo.gov (this link
becomes active on the day following
publication of this notice). Select
“Information Collection Review,” under
“Currently under Review,” use the
dropdown menu ““Select Agency” and
select “Consumer Financial Protection
Bureau” (recent submissions to OMB
will be at the top of the list). The same
documentation is also available at
http://www.regulations.gov. Requests for
additional information should be
directed to Darrin King, PRA Officer, at
(202) 435-9575, or email: CFPB_PRA@
cfpb.gov. If you require this document
in an alternative electronic format,
please contact CFPB_Accessibility@
cfpb.gov. Please do not submit
comments to these email boxes.
SUPPLEMENTARY INFORMATION:

Title of Collection: Application Forms
for Financial Empowerment Training
Programs.

OMB Control Number: 3170-0068.

Type of Review: Revision of a
currently approved collection.

Affected Public: Government social
service entities, and not-for-profit
institutions.

Estimated Number of Annual
Respondents: 275.

Estimated Total Annual Burden
Hours: 825.

Abstract: The Bureau’s Office of
Community Affairs (OCA) is responsible

for developing strategies to improve the
financial capability of low-income and
economically vulnerable consumers,
such as consumers who are unbanked or
underbanked, those with thin or no
credit file, and households with limited
savings. To address the needs of these
consumers, OCA has developed two
initiatives that target intermediary
organizations and provide tools,
training, technical assistance, and other
services to help them reach low-income
and economically vulnerable consumers
to provide them the financial
empowerment tools and information
that they need, when they need it, and
where they are. These initiatives: (1)
Your Money, Your Goals, and (2) Tax
Time Savings both require the Bureau to
engage organizations to participate in
our financial empowerment initiatives.
The proposed information collection
request consists of application forms
that will be used by community-based
organizations, local, State, or Federal
government entities, and national non-
profit organizations to indicate their
desire and ability to participate in
OCA’s various initiatives.
Empowerment will use the information
provided in these applications to select
the best qualified organizations for
participation.

Request for Comments: The Bureau
issued a 60-day Federal Register notice
on November 15, 2019, (84 FR 62514),
Docket Number: CFPB-2019-0056.
Comments were solicited and continue
to be invited on: (a) Whether the
collection of information is necessary
for the proper performance of the
functions of the Bureau, including
whether the information will have
practical utility; (b) The accuracy of the
Bureau’s estimate of the burden of the
collection of information, including the
validity of the methods and the
assumptions used; (c) Ways to enhance
the quality, utility, and clarity of the
information to be collected; and (d)
Ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
Comments submitted in response to this
notice will be reviewed by OMB as part
of its review of this request. All
comments will become a matter of
public record.

Dated: February 5, 2020.
Darrin King,

Paperwork Reduction Act Officer, Bureau of
Consumer Financial Protection.

[FR Doc. 2020-02545 Filed 2—-7-20; 8:45 am)]
BILLING CODE 4810-AM-P
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DEPARTMENT OF DEFENSE
Department of the Navy

Notice of Intent To Prepare a
Supplement to the Gulf of Alaska Navy
Training Activities Environmental
Impact Statement/Overseas
Environmental Impact Statement

AGENCY: Department of the Navy, DoD.
ACTION: Notice.

SUMMARY: Pursuant to the National
Environmental Policy Act (NEPA) of
1969 and regulations implemented by
the Council on Environmental Quality,
the Department of the Navy (DON)
announces its intent to prepare a
supplement to the 2011 Gulf of Alaska
(GOA) Navy Training Activities
Environmental Impact Statement (EIS)/
Overseas Environmental Impact
Statement (OEIS) and 2016 Gulf of
Alaska Navy Training Activities
Supplemental EIS/OEIS. New
information includes a new acoustic
effects model, updated marine mammal
density data, and evolving and emergent
best available science. Proposed
activities are consistent with those
analyzed in the 2016 GOA Navy
Training Activities Supplemental EIS/
OEIS and 2017 Record of Decision.
DATES: The public 30-day scoping
period begins on February 10, 2020 and
extends to March 11, 2020. Comments
must be postmarked no later than March
11, 2020 for consideration in the Draft
Supplemental EIS/OEIS.

ADDRESSES: The DON invites all
interested parties to submit scoping
comments on the GOA Supplemental
EIS/OEIS by mail to the address below
and through the project website at
http://www.GOAEIS.com.

FOR FURTHER INFORMATION CONTACT:
Naval Facilities Engineering Command,
Northwest, Attn: Ms. Kimberly Kler,
1101 Tautog Circle, Suite 203,
Silverdale, Washington 98315, 360—
315-5103.

SUPPLEMENTARY INFORMATION: This
Supplemental EIS/OEIS is a supplement
to the 2011 GOA EIS/OEIS and 2016
GOA Supplemental EIS/OEIS, and
supports renewal of current regulatory
permits and authorizations for training
requirements to achieve and maintain
Fleet readiness as required by Title 10
of the U.S. Code. The DON’s Proposed
Action is unchanged since the 2016
GOA Supplemental EIS/OEIS and 2017
Record of Decision, and includes
conducting one large-scale carrier strike
group exercise per year, as well as the
inclusion of anti-submarine warfare
activities with the use of active sonar.
The Proposed Action does not alter the

Navy’s original purpose and need as
discussed in the 2016 GOA
Supplemental EIS/OEIS. The DON
needs to continue conducting at-sea
joint exercises in the GOA to support
the training of combat-capable naval
forces.

The Study Area for the Supplemental
EIS/OEIS is the same as the 2011 GOA
EIS/OEIS and 2016 GOA Supplemental
EIS/QEIS. As part of this process, the
DON will seek the issuance of
regulatory permits and authorizations
under the Marine Mammal Protection
Act and Endangered Species Act to
support continued at-sea training and
testing requirements within the Study
Area. The renewed permits would begin
in 2022 and extend for a period of 7
years; thereby ensuring critical
Department of Defense requirements
into the future are met.

Pursuant to 40 CFR 1501.6, the DON
will invite the National Marine
Fisheries Service to be a cooperating
agency in preparation of this
Supplemental EIS/OEIS.

The analysis in the Supplemental EIS/
OEIS will address the following
resources: Marine mammals, fishes,
threatened and endangered species, and
Alaska Native Traditional Resources.

The DON will use the scoping process
to identify public concerns and local
issues to address in the Supplemental
EIS/OEIS. Federal agencies, Alaska
Native Tribes, state agencies, local
agencies, the public, and interested
persons are encouraged to provide
comments to the DON to identify
specific issues or topics of
environmental concern the commenter
believes the DON should consider.
Written comments must be postmarked
no later than March 11, 2020 for review
and consideration in the development of
the Draft Supplemental EIS/OEIS and
mailed to: Naval Facilities Engineering
Command, Northwest, Attention: GOA
Supplemental EIS/OEIS Project
Manager, 1101 Tautog Circle, Suite 203,
Silverdale, Washington 98315-1101.
Comments can also be submitted online
via the project website at http://
www.GOAEIS.com. Also at this website,
those interested in receiving electronic
project updates can subscribe to receive
notifications via email for key
milestones throughout the
environmental planning process.

Dated: February 4, 2020.
D.J. Antenucci,

Commander, Judge Advocate General’s Corps,
U.S. Navy, Federal Register Liaison Officer.

[FR Doc. 2020-02537 Filed 2—7-20; 8:45 am]
BILLING CODE 3810-FF-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2019-1CCD-0135]

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Study of State Policies To Prohibit
Aiding and Abetting Sexual
Misconduct in Schools

AGENCY: Office of Elementary and
Secondary Education (OESE),
Department of Education (ED).
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing a new information collection.
DATES: Interested persons are invited to
submit comments on or before March
11, 2020.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED-
2019-ICCD-0135. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at
ICDocketMgr@ed.gov. Please include the
docket ID number and the title of the
information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Director of the Strategic
Collections and Clearance Governance
and Strategy Division, U.S. Department
of Education, 400 Maryland Ave. SW,
LBJ, Room 6W208B, Washington, DC
20202-4537.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Andrew
Abrams, 202—245-7500.
SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in
accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
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the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department minimize the
burden of this collection on the
respondents, including through the use
of information technology. Please note
that written comments received in
response to this notice will be
considered public records.

Title of Collection: Study of State
Policies to Prohibit Aiding and Abetting
Sexual Misconduct in Schools.

OMB Control Number: 1810-NEW.

Type of Review: A new information
collection.

Respondents/Affected Public: State,
Local, and Tribal Governments.

Total Estimated Number of Annual
Responses: 56.

Total Estimated Number of Annual
Burden Hours: 56.

Abstract: Under Section 8546 of the
Every Student Succeeds Act (ESSA),
every state must have laws, regulations,
or policies that prohibit the state
education agency, a district, a school, or
any school employee, contractor, or
agent, from assisting an individual in
obtaining new employment if they
know, or have probable cause to believe,
that the individual has engaged in
sexual misconduct with a student or
minor in violation of the law. The U.S.
Department of Education is conducting
a study that will examine states’
development and implementation of
laws and policies to prohibit aiding and
abetting sexual misconduct in schools.
The study will also describe the
challenges states have encountered
implementing the requirements of
Section 8546 and how they have
addressed these challenges. The study is
not intended to determine the extent to
which each state is complying with
Section 8546. Rather, the Department
seeks to understand how states are
addressing implementing the provisions
in Section 8546 in order to inform the
Department’s technical assistance efforts
to states on this section of the law.

Dated: February 5, 2020.
Stephanie Valentine,

PRA Coordinator, Strategic Collections and
Clearance, Governance and Strategy Division,
Office of Chief Data Officer, Office of
Planning, Evaluation and Policy
Development.

[FR Doc. 2020-02572 Filed 2—7-20; 8:45 am]

BILLING CODE 4000-01-P

DEPARTMENT OF EDUCATION
[Docket No.: ED-2020-SCC-0024]

Agency Information Collection
Activities; Comment Request; Grant
Application Form for Project
Objectives and Performance Measures
Information

AGENCY: Office of the Secretary (OS),
Department of Education (ED).

ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, ED is
proposing an extension of an existing
information collection.

DATES: Interested persons are invited to
submit comments on or before April 10,
2020.

ADDRESSES: To access and review all the
documents related to the information
collection listed in this notice, please
use http://www.regulations.gov by
searching the Docket ID number ED—
2020-SCC-0024. Comments submitted
in response to this notice should be
submitted electronically through the
Federal eRulemaking Portal at http://
www.regulations.gov by selecting the
Docket ID number or via postal mail,
commercial delivery, or hand delivery.
If the regulations.gov site is not
available to the public for any reason,
ED will temporarily accept comments at
ICDocketMgr@ed.gov. Please include the
docket ID number and the title of the
information collection request when
requesting documents or submitting
comments. Please note that comments
submitted by fax or email and those
submitted after the comment period will
not be accepted. Written requests for
information or comments submitted by
postal mail or delivery should be
addressed to the Director of the Strategic
Collections and Clearance Governance
and Strategy Division, U.S. Department
of Education, 400 Maryland Ave. SW,
LBJ, Room 6W208B, Washington, DC
20202—-4537.

FOR FURTHER INFORMATION CONTACT: For
specific questions related to collection
activities, please contact Alfreida
Pettiford, 202—-245-6110.
SUPPLEMENTARY INFORMATION: The
Department of Education (ED), in

accordance with the Paperwork
Reduction Act of 1995 (PRA) (44 U.S.C.
3506(c)(2)(A)), provides the general
public and Federal agencies with an
opportunity to comment on proposed,
revised, and continuing collections of
information. This helps the Department
assess the impact of its information
collection requirements and minimize
the public’s reporting burden. It also
helps the public understand the
Department’s information collection
requirements and provide the requested
data in the desired format. ED is
soliciting comments on the proposed
information collection request (ICR) that
is described below. The Department of
Education is especially interested in
public comment addressing the
following issues: (1) Is this collection
necessary to the proper functions of the
Department; (2) will this information be
processed and used in a timely manner;
(3) is the estimate of burden accurate;
(4) how might the Department enhance
the quality, utility, and clarity of the
information to be collected; and (5) how
might the Department mini