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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE

Commodity Credit Corporation

7 CFR Part 1471
RIN 0551-AB00

Pima Agriculture Cotton Trust Fund
and Agriculture Wool Apparel
Manufacturers Trust Fund

AGENCY: Foreign Agricultural Service
and Commodity Credit Corporation
(CCQ), USDA.

ACTION: Final rule.

SUMMARY: This final rule makes
amendments to regulations for the Pima
Agriculture Cotton Trust Fund
(Agriculture Pima Trust Fund) and the
Agriculture Wool Apparel
Manufacturers Trust Fund (Wool Trust
Fund) programs. This final rule makes
minor changes to the Department of
Agriculture’s administration of the Wool
Trust Fund, required by section 12603
of the Agriculture Improvement Act of
2018. Statutory changes were made with
respect to two of the four types of
payments available under the Wool
Trust Fund, the Refund of Duties Paid
on Imports of Certain Wool Products
(Wool Duty Refund program) and the
Payments to Manufacturers of Certain
Worsted Wool Fabrics (Wool Grant
program). In addition, new regulatory
language is required to update the
payment expiration calendar year and
for submission of affidavits that apply to
all four payments made available under
the Wool Trust Fund. This final rule
also makes minor changes to the
Department of Agriculture’s
administration of the Agriculture Pima
Trust Fund per section 12602 of the
Agriculture Improvement Act of 2018.
New regulatory language is required for
updating the payment expiration
calendar year and to include
information in the required affidavit of
yarn spinners.

DATES: This final rule is effective
February 5, 2020.

FOR FURTHER INFORMATION CONTACT:
Benjamin Chan, Director for Grant
Programs Branch, Global Programs,
Foreign Agricultural Service, USDA;
email: pimawool@fas.usda.gov, 202—
720-8877.

SUPPLEMENTARY INFORMATION:
Background
Purpose of the Regulatory Action

On March 9, 2015, FAS published a
final rule in the Federal Register (80 FR
12321) for the Agriculture Pima Trust
and the Agriculture Wool Trust
programs. That rule was subsequently
amended on November 18, 2016, (81 FR
81657) based on comments received to
add details for the Refund of Duties Paid
on Imports of Certain Wool Products
payment. This current rule reflects
minor changes to the Department of
Agriculture’s administration of the Wool
Trust Fund, made by section 12603 of
the Agriculture Improvement Act of
2018. This rule also reflects minor
changes to the Department of
Agriculture’s administration of the
Agriculture Pima Trust Fund made by
Section 12602 of the Agriculture
Improvement Act of 2018.

Effective Date and Notice and Comment

In general, the Administrative
Procedure Act (APA, 5 U.S.C. 553)
requires that a notice of proposed
rulemaking be published in the Federal
Register for interested persons to be
given an opportunity to participate in
the rulemaking through submission of
written data, views, or arguments with
or without opportunity for oral
presentation and requires a 30-day delay
in the effective date of rules, except
when the rule involves a matter relating
to public property, loans, grants,
benefits, or contracts. This rule involves
matters relating to contracts and
therefore the requirements in section
553 do not apply.

The Office of Management and Budget
(OMB) designated this rule as not major
under the Congressional Review Act, as
defined by 5 U.S.C. 804(2). Therefore,
FAS is not required to delay the
effective date for 60 days from the date
of publication to allow for
Congressional review.

Accordingly, this rule is effective
upon publication in the Federal
Register.

Executive Order 12866, 13563, 13771
and 13777

Executive Order 12866, ‘Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
requirements in Executive Orders 12866
and 13573 for the analysis of costs and
benefits to loans apply to rules that are
determined to be significant. Executive
Order 13777, “Enforcing the Regulatory
Reform Agenda,” established a federal
policy to alleviate unnecessary
regulatory burdens on the American
people.

OMB designated this rule as not
significant for the purposes of Executive
Order 12866 and was not reviewed by
OMB. A cost-benefit assessment of this
rule was not required for either
Executive Orders 12866 or 13563.

Executive Order 12372

This final rule is not subject to
Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” which requires consultation
with State and local officials that would
be directly affected by proposed Federal
financial assistance. The objectives of
the Executive Order are to foster an
intergovernmental partnership and a
strengthened federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance and direct Federal
development. For reasons specified in
the final rule related notice regarding 7
CFR part 3015, (48 FR 29115, June 24,
1983), the programs and activities
within this rule are excluded from the
scope of Executive Order 12372.

Executive Order 12988

This rule has been reviewed in
accordance with Executive Order 12988,
“Civil Justice Reform.” This rule does
not preempt State or local laws,
regulations, or policies unless they
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present an irreconcilable conflict with
this rule. This rule will not be
retroactive.

Executive Order 13132

This final rule has been reviewed
under Executive order 13132,
“Federalism.” The policies contained in
this final rule do not have any
substantial direct effect on States, on the
relationship between the Federal
Government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, except as required
by law. Nor does this final rule impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States is not
required.

Executive Order 13175

This final rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

USDA has assessed the impact of this
rule on Indian Tribes and determined
that this rule does not have Trial
implications that required Tribal
consultation under Executive Order
13175. If a Tribe requests consultation,
FAS will work with the USDA Office of
Tribal Relations to ensure meaningful
consultation is provided.

Regulatory Flexibility Act

The Regulatory Flexibility Act does
not apply to this final rule because FAS
is not required by 5 U.S.C. 553 or any
other law to publish a notice of
proposed rulemaking with respect to the
subject matter of this final rule.

Environmental Review

The environmental impacts of this
rule have been considered in a manner
consistent with the provisions of the
National Environmental Policy Act
(NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA that apply to
CCC activities (7 CFR part 799). FAS has

determined that NEPA does not apply to
this final rule and that no
environmental assessment or
environmental impact statement will be
prepared.

Unfunded Mandates Reform Act

This final rule does not impose any
enforceable duty or contain any
unfunded mandate as described under
Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA). Therefore,
this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Paperwork Reduction Act of 1995

In accordance with the Paperwork
Reduction Act of 1995 (44 U.S.C. 3501—
3520), this rule does not change the
information collection approved by
OMB under control number 0551-0044.

E-Government Act Compliance

FAS is committed to complying with
the E-Government Act to promote the
use of the internet and other
information technologies to provide
increased opportunities for citizen
access to Government information,
services, and for other purposes. The
forms, regulations, and other
information collection activities
required to be utilized by a person
subject to this final rule are available at:
http://www.fas.usda.gov.

List of Subjects in 7 CFR Part 1471

Agricultural commodities, imports.

Accordingly, 7 CFR part 1471 is
amended as follows:

PART 1471—PIMA AGRICULTURE
COTTON TRUST FUND
(AGRICULTURE PIMA TRUST) AND
AGRICULTURE WOOL APPAREL
MANUFACTURERS TRUST FUND
(AGRICULTURE WOOL TRUST)

m 1. The authority citation for part 1471
is revised to read as follows.

Authority: Sections 501-506, Pub. L. 106—
200, (114 Stat. 299-304); section 4002, Pub.
L. 108—-429 (7 U.S.C. 7101 note); section
1633, Pub. L. 109—280 (120 Stat. 1166);
section 325, Pub. L. 110-343 (122 Stat. 3875);
sections 12314 and 12315, Pub. L. 113-79 (7
U.S.C. 2101 note and 7101 note); and
sections 12602 and 12603, Pub. L. 115-334
(7 U.S.C. 2101 note).

Subpart A—Agriculture Pima Trust
§1471.1 [Amended]

m 2. Amend § 1471.1(b)(2) by removing
2015 through 2018 and adding ““2019
through 2023” in its place.

m 3. Amend § 1471.2 as follows:

m a. In the introductory text, remove the
year “2018” and add the year “2023” in
its place;
m b. In paragraph (b) introductory text,
remove the phrase “2013 and”;
m c. In paragraph (b)(1), remove the first
occurrence of the year “2013” and add
the words ““the prior calendar year” in
its place and remove the phrase
“calendar year 2013” and add the
phrase “the prior calendar year” in its
place;
m c. In paragraph (b)(2), remove the
phrase “calendar year 2013 and add
the words ““the prior calendar year” in
its place;
m d. In paragraph (c) introductory text,
remove the phrase “calendar year 2013
and add the phrase ““the prior calendar
year” in its place; and
m e. Add paragraphs (c)(3) and (4).

The additions read as follows:

’

§1471.2 Pima cotton payments.

(C) R

(3) A yarn spinner will not receive an
amount under paragraph (b)(1) of this
section that exceeds the cost of pima
cotton that was:

(i) Purchased during the prior
calendar year; and

(ii) Used in spinning any cotton yarns.

(4) The Secretary will reallocate any
amounts reduced by reason of the
limitation under paragraph (b) of this
section to spinners using the ratio
described in paragraph (b) of this
section, disregarding production of any
spinner subject to that limitation.
m 4. Amend § 1471.3 as follows:
m a. In paragraphs (a) and (c) remove the
phrase “calendar year 2013 and add
the phrase “‘the prior calendar year” in
its place;
m b. In paragraph (b), remove the phrase
“During 2013” and in its place the
phrase “In the prior calendar year”; and
m c. Add paragraph (d).

The addition reads as follows:

§1471.3 Affidavit of producers of ring
spun pima cotton yarn.
* * * * *

(d) The dollar amount of pima cotton
purchased during the prior calendar
year that was used in spinning any
cotton yarns, and for which the
producer maintains supporting
documentation.

§1471.4 [Amended]

m 5. Amend §1471.4 as follows:

m a. In paragraph (a)(1), remove the
phrase “and during calendar year
20137

m b. In paragraph (a)(2), remove the
phrase “calendar year 2013 and add
“the prior calendar year” in its place;
and
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m c. In paragraph (a)(4), remove the
phrase “2013 and in”.

Subpart B—Agriculture Wool Trust

§1471.10 [Amended]

m 6. Amend § 1471.10, in paragraph
(b)(2) by removing “2015 through 2019
and adding the years “2019 through
2023” in its place.

Dated: January 14, 2020.
Robert Stephenson,
Executive Vice President, Commodity Credit
Corporation.

In concurrence with:

Dated: December 23, 2019.
Clay Hamilton,

Acting Administrator, Foreign Agricultural
Service.

[FR Doc. 2020-01296 Filed 2—-4—20; 8:45 am]
BILLING CODE 3410-10-P

FARM CREDIT ADMINISTRATION
12 CFR Parts 600 and 604

RIN 3052-AD17

Organization and Functions; Farm
Credit Administration Board Meetings

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: The Farm Credit
Administration (FCA or Agency) issues
a final rule amending its regulations to
reflect changes in the Agency’s
organizational structure and to correct
the mailing address for the McLean
office.

DATES: This regulation will become
effective no earlier than 30 days after
publication in the Federal Register
during which either one or both Houses
of Congress are in session. We will
publish a document announcing the
effective date in the Federal Register.
FOR FURTHER INFORMATION CONTACT: Paul
K. Gibbs, Associate Director, Office of
Regulatory Policy, Farm Credit
Administration, (703) 883—4203, TTY
(703) 883—4056;
or

Autumn R. Agans, Senior Attorney,
Office of General Counsel, Farm Credit
Administration, (703) 883—4020, TTY
(703) 883—4056.

SUPPLEMENTARY INFORMATION:
I. Objectives

The objective of this final rule is to
reflect changes to FCA’s organizational
structure and to correct the mailing
address for the McLean office.

II. Overview

On November 5, 2019, the FCA Board
approved an organizational chart that
created the Office of Data Analytics and
Economics. This change will allow the
Agency to continue on its path to
becoming a more data-driven
policymaking organization. Further,
there are sections of 12 CFR
604.425(a)and 604.440 that only list the
FCA Board address as McLean,
excluding the street address.

III. Organizational Structure

The Freedom of Information Act, 5
U.S.C. 552, requires, in part, that each
Federal agency publish in the Federal
Register, for the guidance of the public,
a description of its organization
structure. Accordingly, we revise our
regulations as follows:

1. Changing § 600.4(a) by:

a. Removing the Office of
Management Services from the
responsibilities of the Chief Operating
Officer listed in paragraph (a)(7) and
replacing it with the Office of Agency
Services;

b. Adding the Office of Information
Technology, the Office of Chief
Financial Officer and the Office of Data
Analytics and Economics to the
responsibilities of the Chief Operating
Officer listed in paragraph (a)(7);

c¢. Removing personnel security
programs from the programs overseen
by the Office of Chief Financial Officer
listed in paragraph (a)(9) and adding
personnel security programs to the
services managed by the Office of
Agency Services listed in paragraph
(a)(8); and

d. Adding the Office of Data Analytics
and Economics in the organizational
structure as one of FCA’s primary
offices, in a new section.

2. Adding 1501 Farm Credit Drive to
the address in the first line of
§604.425(a).

3. Adding 1501 Farm Credit Drive to
the address in the last line of § 604.440.

IV. Certain Findings

We have determined that the
amendments involve Agency
management and personnel and other
minor technical changes. Therefore, the
amendments do not constitute a
rulemaking under the Administrative
Procedure Act (APA), 5 U.S.C. 551,
553(a)(2). Under the APA, the public
may participate in the promulgation of
rules that have a substantial impact on
the public. The amendments to our
regulations relate to Agency
management and personnel are a minor
technical change only and have no
direct impact on the public and,

therefore, do not require public
participation.

Even if these amendments were a
rulemaking under 5 U.S.C. 551,
553(a)(2) of the APA, we have
determined that notice and public
comment are unnecessary and contrary
to the public interest. Under 5 U.S.C.
553(b)(A) and (B) of the APA, an agency
may publish regulations in final form
when they involve matters of agency
organization or where the agency for
good cause finds that notice and public
comment are impracticable,
unnecessary, or contrary to the public
interest. As discussed above, these
amendments result from recent office
reorganizations. Because the
amendments will provide accurate and
current information on the organization
of FCA, it would be contrary to the
public interest to delay amending the
regulations.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), FCA hereby certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the Farm Credit System
(System), considered together with its
affiliated associations, has assets and
annual income in excess of the amounts
that would qualify them as small
entities. Therefore, System institutions
are not “small entities” as defined in the
Regulatory Flexibility Act.

List of Subjects
12 CFR Part 600

Organization and functions
(Government agencies).

12 CFR Part 604

Farm Credit Administration Board
Meetings.

For the reasons stated in the
preamble, parts 600 and 604 of chapter
VI, title 12 of the Code of Federal
Regulations, are amended as follows:

PART 600—ORGANIZATION AND
FUNCTIONS

m 1. The authority citation for part 600

continues to read as follows:
Authority: Secs. 5.7, 5.8, 5.9, 5.10, 5.11,

5.17, 8.11 of the Farm Credit Act (12 U.S.C.

2241, 2242, 2243, 2244, 2245, 2252, 2279aa—
11).

m 2. Revise § 600.4 to read as follows:
§600.4 Organization of the Farm Credit
Administration.

(a) Offices and functions. The primary
offices of the FCA are:
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(1) Office of Inspector General. The
Office of Inspector General conducts
independent audits, inspections, and
investigations of Agency programs and
operations and reviews proposed
legislation and regulations.

(2) Secretary to the Board. The
Secretary to the Board serves as the
parliamentarian for the Board and keeps
permanent and complete records and
minutes of the acts and proceedings of
the Board.

(3) Equal Employment and Inclusion
Director. The Office of Equal
Employment and Inclusion manages
and directs the Agency-wide Diversity,
Inclusion, and Equal Employment
Opportunity Program for FCA and
FCSIC. The office serves as the chief
liaison with the Equal Employment
Opportunity Commission and the Office
of Personnel Management on all EEO,
diversity, and inclusion issues. The
office provides counsel and leadership
to Agency management to carry out its
continuing policy and program of
nondiscrimination, affirmative action,
and diversity.

(4) Designated Agency Ethics Official.
The Designated Agency Ethics Official
is designated by the FCA Chairman to
administer the provisions of title I of the
Ethics in Government Act of 1978, as
amended, to coordinate and manage
FCA’s ethics program and to provide
liaison to the Office of Government
Ethics with regard to all aspects of
FCA’s ethics program.

(5) Office of Congressional and Public
Affairs. The Office of Congressional and
Public Affairs performs Congressional
liaison duties and coordinates and
disseminates Agency communications.

(6) Office of Secondary Market
Oversight. The Office of Secondary
Market Oversight regulates and
examines the Federal Agricultural
Mortgage Corporation for safety and
soundness and compliance with law
and regulations.

(7) Office of the Chief Operating
Officer. The Chief Operating Officer has
broad responsibility for planning,
directing, and controlling the operations
of the Offices of Agency Services, Chief
Financial Officer, Examination,
Regulatory Policy, Information
Technology, Data Analysis and
Economics, and General Counsel in
accordance with the operating
philosophy and policies of the FCA
Board.

(8) Office of Agency Services. The
Office of Agency Services, manages
human capital and administrative
services for the Agency. This includes
providing the following services to the
Agency: Staffing and placement,
personnel security programs, job

evaluation, compensation and benefits,
payroll administration, performance
management and awards, employee
relations, employee training and
development, contracting, acquisitions,
records and property management,
supply services, agency purchase cards,
design, publication, and mail service.

(9) Office of the Chief Financial
Officer. The Office of the Chief
Financial Officer, manages and delivers
timely, accurate, and reliable financial
services to the Agency. The office
establishes financial policies and
procedures and oversees the
formulation and execution of the
Agency’s budget. The office reports
periodically on the status of the
Agency’s financial position, results of
operations, and budgetary resources. It
also oversees the Agency’s travel
management and internal controls.

(10) Office of Regulatory Policy. The
Office of Regulatory Policy develops
policies and regulations for the FCA
Board’s consideration; evaluates
regulatory and statutory prior approvals;
manages the Agency’s chartering
activities; and analyzes policy and
strategic risks to the System.

(11) Office of Examination. The Office
of Examination evaluates the safety and
soundness of FCS institutions and their
compliance with law and regulations
and manages FCA’s enforcement and
supervision functions.

(12) Office of Information Technology.
The Office of Information Technology
manages and delivers the Agency’s
information technology, data analysis
infrastructure, and the security
supporting Agency technology
resources.

(13) Office of Data Analytics and
Economics. The Office of Data Analytics
and Economics evaluates strategic risks
to the System using data, analytics,
economic trends, and other risk factors.
The Office serves as a steward for
Agency data and as a provider of
information for objective, evidence-
based decision making across the
Agency. The Office facilitates an agency
wide strategy for analytics and
collaborates across Offices on business
intelligence tools and development of
models to meet the strategic needs of the
Agency.

(14) Office of General Counsel. The
Office of General Counsel provides legal
advice and services to the FCA
Chairman, the FCA Board, and Agency
staff.

(b) Additional information. You may
obtain more information on the FCA’s
organization by visiting our website at
http://www.fca.gov. You may also
contact the Office of Congressional and
Public Affairs:

(1) In writing at FCA, 1501 Farm
Credit Drive, McLean, Virginia 22102—
5090;

(2) By email at info-line@fca.gov; or

(3) By telephone at (703) 883—4056.

PART 604—FARM CREDIT
ADMINISTRATION BOARD MEETINGS

m 3. The authority citation for part 604
continues to read as follows:

Authority: Secs. 5.9, 5.17 of the Farm
Credit Act; 12 U.S.C. 2243, 2252.

m 4.In § 604.425, revise paragraph (a) to
read as follows:

§604.425 Announcement of meetings.

(a) The Board meets in the offices of
the Farm Credit Administration, 1501
Farm Credit Drive, McLean, Virginia
22102-5090, on the second Thursday of
each month, unless the Board fixes a
different time and/or place for a meeting
and follows the requirements of
paragraph (b) of this section.

*

* * * *
m 5. Revise § 604.440 to read as follows:

§604.440 Requests for information.

Requests to the Farm Credit
Administration for information about
the time, place, and subject matter of a
meeting, whether it or any portion
thereof is closed to the public, and any
requests for copies of the transcript or
minutes, or of a transcript of an
electronic recording of a closed meeting,
or closed portion of a meeting, to the
extent not exempt from disclosure by
the provisions of § 604.420 of this part,
shall be addressed to the Secretary to
the Board, Farm Credit Administration,
1501 Farm Credit Drive, McLean,
Virginia 22102-5090.

Dated: January 23, 2020.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2020-01411 Filed 2—4-20; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA—-2019-0764; Airspace
Docket No. 19-AGL-25]

RIN 2120-AA66

Amendment of Class E Airspace;
Winona, MN

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.
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SUMMARY: This action amends the Class
E airspace extending upward from 700
feet above the surface at Winona
Municipal Airport-Max Conrad Field,
Winona, MN. This action is due to an
airspace review caused by the
decommissioning of the Winona VHF
omnidirectional range (VOR) navigation
aid, which provided navigation
information for the instrument
procedures at this airport. The
geographic coordinates of the airport are
also being updated to coincide with the
FAA’s aeronautical database.

DATES: Effective 0901 UTC, May 21,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Rebecca Shelby, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222—-5857.
SUPPLEMENTARY INFORMATION:

Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it amends the
Class E airspace extending upward from
700 feet above the surface at Winona

Municipal Airport-Max Conrad Field,
Winona, MN, to support IFR operations
at this airport.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 54525; October 10,
2019) for Docket No. FAA-2019-0764 to
amend the Class E airspace extending
upward from 700 feet above the surface
at Winona Municipal Airport-Max
Conrad Field, Winona, MN. Interested
parties were invited to participate in
this rulemaking effort by submitting
written comments on the proposal to the
FAA. No comments were received.

Class E airspace designations are
published in paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
amends the Class E airspace extending
upward from 700 feet above the surface
to within 6.6-mile radius (decreased
from a 7-mile radius) of the Winona
Municipal Airport-Max Conrad Field,
and within 4-miles each side of the 119°
bearing from the airport extending from
the 6.6-mile radius to 11.6 miles
southeast of the airport, and within 2-
mile each side of the 299° bearing from
the airport extending from the 6.6 miles
radius to 9.3 miles northwest of the
airport, removing the exclusion verbiage
as it is no longer required and updating
the geographic coordinates of the airport
to coincide with the FAA’s aeronautical
database.

This action is necessary due to an
airspace review caused by the
decommissioning of the Winona VOR,
which provided navigation information
for the instrument procedures at this
airport.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is

published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative
comments. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:
Authority: 49 U.S.C. 106(f), 106(g); 40103,

40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:
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Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

AGL MN E5 Winona, MN [Amended]

Winona Municipal Airport-Max Conrad
Field, MN

(Lat. 44°04’47” N, long. 91°42742” W)

That airspace extending upward from 700
feet above the surface within a 6.6-mile
radius of Winona Municipal Airport-Max
Conrad Field, and within 4 miles each side
of the 119° bearing from the airport extending
from the 6.6-mile radius to 11.6 miles
southeast the airport, and within 2 miles
each side of the 299° bearing from the airport
extending from the 6.6-mile radius to 9.3
miles northwest of the airport.

Issued in Fort Worth, Texas, on January 29,
2020.
Steve Szukala,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2020-02130 Filed 2—4-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF THE TREASURY

Internal Revenue Service

26 CFR Part 1
[TD 9893]
RIN 1545-BP14

Determination of the Maximum Value
of a Vehicle for Use With the Fleet-
Average and Vehicle Cents-Per-Mile
Valuation Rules

AGENCY: Internal Revenue Service (IRS),
Treasury.
ACTION: Final regulation.

SUMMARY: This document sets forth final
regulations regarding special valuation
rules for employers and employees to
use in determining the amount to
include in an employee’s gross income
for personal use of an employer-
provided vehicle. The final regulations
reflect changes made by the Tax Cuts
and Jobs Act (TCJA).
DATES: Effective Date: These regulations
are effective February 5, 2020.
Applicability Date: For dates of
applicability, see § 1.61-21(d)(5)(v)(H)
and §1.61-21(e)(6).
FOR FURTHER INFORMATION CONTACT:
Stephanie Caden at (202) 317—4774 (not
a toll-free number).
SUPPLEMENTARY INFORMATION:

Background

If an employer provides an employee
with a vehicle that is available to the
employee for personal use, the value of
the personal use must generally be

included in the employee’s income
under section 61 of the Internal Revenue
Code (the Code). In addition, benefits
paid as remuneration for employment,
including the personal use of employer-
provided vehicles, generally are wages
for purposes of the Federal Insurance
Contributions Act (FICA), the Federal
Unemployment Tax Act (FUTA) and the
Collection of Income Tax at Source on
Wages (federal income tax withholding).
Sections 3121(a), 3306(b), and 3401(a).

The amount that must be included in
the employee’s income and wages for
the personal use of an employer-
provided vehicle generally is
determined by reference to the vehicle’s
fair market value (FMV). However, for
many years, § 1.61-21 has provided
special valuation rules for employer-
provided vehicles (the prior final
regulations). If an employer chooses to
use a special valuation rule, the special
value is treated as the FMV of the
benefit for income tax and employment
tax purposes. § 1.61-21(b)(4). As
discussed further in this Background
section of this preamble, two such
special valuation rules, the fleet-average
valuation rule and the vehicle cents-per-
mile valuation rule, are set forth in
§1.61-21(d)(5)(v) and § 1.61-21(e),
respectively. These two special
valuation rules are subject to
limitations, including that they may be
used only in connection with vehicles
having values that do not exceed a
maximum amount set forth in the
regulations.

Section 1.61-21(e)(1)(iii)(A) of the
prior final regulations provided that the
vehicle cents-per-mile valuation rule
could be used only to value the personal
use of a vehicle having a value no
greater than $12,800 (the sum of the
maximum recovery deductions
allowable under section 280F(a)(2) for
the recovery period of the vehicle).
Section 1.61-21(d)(5)(v)(D) of the prior
final regulations provided that the fleet-
average valuation rule could be used
only to value the personal use of
vehicles having values no greater than
$16,500. (The fleet-average valuation
rule uses the term “automobile” rather
than “vehicle.” For convenience, this
preamble uses the term “vehicle” except
in specific discussions of the fleet-
average valuation rule or the section
280F depreciation limitations.) Sections
1.61-21(d)(5)(v)(D) and 1.61—
21(e)(1)(iii)(A) of the prior final
regulations provided that each of these

1T.D. 8256, 54 FR 28576, July 6, 1989, as
amended by T.D. 8389, 57 FR 1868, Jan. 16, 1992;
T.D. 8457, 57 FR 62192, Dec. 30, 1992; T.D. 9597,
77 FR 45480, Aug. 1, 2012; T.D. 9849, 84 FR 9231,
March 14, 2019.

maximum values was adjusted annually
pursuant to section 280F(d)(7).

1. The Fleet-Average Valuation Rule

The fleet-average valuation rule is an
optional component of a special
valuation rule called the automobile
lease valuation rule set forth in § 1.61—
21(d). Under the automobile lease
valuation rule, the value of the personal
use of an employer-provided automobile
available to an employee for an entire
year is the portion of the annual lease
value determined under the regulations
(Annual Lease Value) relating to the
availability of the automobile for
personal use. Furthermore, provided the
FMV of the automobile does not exceed
the maximum value permitted under
§1.61-21(d)(5)(v), an employer with a
fleet of 20 or more automobiles may use
a fleet-average value for purposes of
calculating the Annual Lease Value of
any automobile in the fleet.

The fleet-average value is the average
of the fair market values of all the
automobiles in the fleet. However,
§1.61-21(d)(5)(v)(D) of the prior final
regulations provided that the value of an
employee’s personal use of an
automobile could not be determined
under the fleet-average valuation rule
for a calendar year if the FMV of the
automobile on the first date the
automobile was made available to the
employee exceeded the base value of
$16,500, as adjusted annually pursuant
to section 280F(d)(7). Section 1.61—
21(d)(5)(v)(D) provided that the first
such adjustment would be for calendar
year 1989, subject to minor
modifications to the section 280F(d)(7)
formula specified in the regulations. In
other words, under the prior final
regulations, the maximum value for use
of the fleet-average valuation rule was
the base value of $16,500, as adjusted
annually under section 280F(d)(7) every
year since 1989.

Prior to enactment of TCJA, the
automobile price inflation adjustment of
section 280F(d)(7)(B) was calculated
using the “new car” component of the
Consumer Price Index (CPI)
“automobile component.” Beginning in
2005, the IRS began to calculate the
price inflation adjustment for trucks and
vans separately from cars using the
“new truck” component of the CPI, and
continued using the ‘“new car”
component of the CPI for automobiles
other than trucks and vans. See Rev.
Proc. 2005-48, 2005-32 I.LR.B. 271. For
2017, the year of the enactment of TCJA,
the maximum value for use of this rule
was $21,100 for a passenger automobile
and $23,300 for a truck or van. See
Notice 2017-03, 2017-2 I.R.B. 368.
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Section 1.61-21(d)(5)(v)(B) provides
that the fleet-average valuation rule may
be used by an employer as of January 1
of any calendar year following the
calendar year in which the employer
acquires a sufficient number of
automobiles to total a fleet of 20 or
more, each one satisfying the maximum
value requirement of § 1.61—
21(d)(5)(v)(D). The Annual Lease Value
calculated for automobiles in the fleet,
based on the fleet-average value, must
remain in effect for the period that
begins with the first January 1 the fleet-
average valuation rule is applied by the
employer to the automobiles in the fleet
and ends on December 31 of the
subsequent calendar year. The Annual
Lease Value for each subsequent two-
year period is calculated by determining
the fleet average value of the
automobiles in the fleet as of the first
January 1 of such period. An employer
may cease using the fleet-average
valuation rule as of any January 1.

2. The Vehicle Cents-Per-Mile Valuation
Rule

Another special valuation rule is the
vehicle cents-per-mile rule in § 1.61—
21(e). Under § 1.61-21(e), if an
employer provides an employee with
the use of a vehicle that the employer
reasonably expects will be regularly
used in the employer’s trade or business
throughout the calendar year (or such
shorter period as the vehicle may be
owned or leased by the employer), or
that satisfies the requirements of § 1.61—
21(e)(1)(ii) (i.e., the vehicle is actually
driven at least 10,000 miles in the year
and use of the vehicle during the year
is primarily by employees), the value of
the personal use may be determined
based on the applicable standard
mileage rate multiplied by the total
number of miles the vehicle is driven by
the employee for personal purposes.

Section 1.61-21(e)(1)(iii)(A) provides
that the value of the personal use may
not be determined under the vehicle
cents-per-mile valuation rule for a
calendar year if the fair market value of
the vehicle on the first date the vehicle
is made available to the employee
exceeds the sum of the maximum
recovery deductions allowable under
section 280F(a) for a five-year period for
an automobile first placed in service
during that calendar year (whether or
not the automobile is actually placed in
service during that year), as adjusted by
section 280F(d)(7). The prior final
regulations provided that, under this
rule, with respect to a vehicle placed in
service in or after 1989, the limitation
on value was $12,800, as adjusted under
section 280F(d)(7). In other words,
under the prior final regulations, the

maximum value of a vehicle for use of
the vehicle cents-per-mile valuation rule
was the base value of $12,800, as
adjusted annually under section
280F(d)(7) since 1989. As with the fleet-
average valuation rule, beginning in
2005, the IRS calculated the price
inflation adjustment for trucks and vans
separately from cars. See Rev. Proc.
2005-48. For 2017, the maximum value
for use of the vehicle cents-per-mile
valuation rule was $15,900 for a
passenger automobile and $17,800 for a
truck or van. See Notice 2017-03.

Section 1.61-21(e)(5)(i) states that an
employer must adopt the vehicle cents-
per-mile valuation rule for a vehicle to
take effect by the first day on which the
vehicle is used by an employee of the
employer for personal use (or, if another
special valuation rule called the
commuting valuation rule of § 1.61—
21(f) is used when the vehicle is first
used by an employee of the employer
for personal use, the first day on which
the commuting valuation rule is not
used). Section 1.61-21(e)(5)(ii) also
provides, in part, that once the vehicle
cents-per-mile valuation rule has been
adopted for a vehicle by an employer,
the rule must be used by the employer
for all subsequent years in which the
vehicle qualifies for use of the rule,
except that the employer may, for any
year during which use of the vehicle
qualifies for the commuting valuation
rule of § 1.61-21(f), use the commuting
valuation rule with respect to the
vehicle.

3. TCJA Changes and the Maximum
Vehicle Values for 2018 and 2019

TCJA made the following
amendments to the Code:

(1) For owners of passenger
automobiles, section 280F(a), as
modified by section 13202(a)(1) of
TCJA, imposes dollar limitations on the
depreciation deduction for the year the
taxpayer places the passenger
automobile in service and for each
succeeding year. The amendments made
by TCJA substantially increase the
maximum annual dollar limitations on
the depreciation deductions for
passenger automobiles. The new dollar
limitations are based on the
depreciation, over a five-year recovery
period, of a passenger automobile with
a cost of $50,000 (formerly $12,800, as
adjusted).

(2) Section 11002(d)(8) of TCJA
amended section 280F(d)(7)(B) effective
for tax years beginning after December
31, 2017. Pursuant to these
amendments, the price inflation amount
for automobiles (including trucks and
vans) is calculated using both the CPI
automobile component and the Chained

Consumer Price Index for All Urban
Consumers (C—CPI-U) automobile
component.

a. Notice 2019-08—The Maximum
Value for 2018

To implement the changes described
above, Notice 2019-08, 2019-3 L.R.B.
354, provides interim guidance for 2018
on new procedures for calculating the
price inflation adjustments to the
maximum vehicle values for use with
the special valuation rules under § 1.61—
21(d) and (e) using section 280F(d)(7),
as modified by sections 11002 and
13202 of the Act. Notice 2019-08 states
that the Treasury Department and the
IRS anticipate that further guidance will
be issued in the form of proposed
regulations and expect that the
regulations will be consistent with the
rules set forth in Notice 2019-08.

Notice 2019-08 provides that,
consistent with the substantial increase
in the dollar limitations on depreciation
deductions under section 280F(a), as
modified by section 13202(a)(1) of
TCJA, the Treasury Department and the
IRS intend to amend § 1.61-21(d) and
(e) to incorporate a higher base value of
$50,000 as the maximum value for use
of the vehicle cents-per-mile and fleet-
average valuation rules effective for the
2018 calendar year. Notice 2019-08
further states that the Treasury
Department and the IRS intend that the
regulations will be modified to provide
that this $50,000 base value will be
adjusted annually using section
280F(d)(7) for 2019 and subsequent
years. Accordingly, Notice 2019-08
provides that, for 2018, the maximum
value for use of the vehicle cents-per-
mile and fleet-average valuation rules is
$50,000.

Finally, for 2018 and 2019, Notice
2019-08 provides that the Treasury
Department and the IRS will not publish
separate maximum values for trucks and
vans for use with the fleet-average and
vehicle cents-per-mile valuation rules.
As noted above, TCJA amended section
280F(d)(7)(B) to make inflation
adjustments based on the CPI and C—
CPI-U automobile component. The C—
CPI-U automobile component does not
currently have separate components for
new cars and new trucks. Accordingly,
due to the lack of data, the Treasury
Department and the IRS will publish
only one maximum value of a vehicle
for use with the vehicle cents-per-mile
and fleet-average valuation rules
beginning in 2019.

b. Notice 2019-34—The Maximum
Vehicle Value for 2019

Notice 2019-34, 2019-22 I.LR.B. 1257,
provides that the inflation-adjusted
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maximum value of an employer-
provided vehicle (including cars, vans,
and trucks) first made available to
employees for personal use in calendar
year 2019 for which the vehicle cents-
per-mile valuation rule provided under
§1.61-21(e), or the fleet-average
valuation rule provided under § 1.61—
21(d), may be used, is $50,400. Notice
2019-34 also provides information
about the manner in which the Treasury
Department and the IRS intend to
publish this maximum vehicle value in
the future.

As noted in Notice 2019-34, Rev.
Proc. 2010-51, 2010-51 L.LR.B. 883, as
modified by Rev. Proc. 2019-46, 2019-
49 LR.B. 1301, provides rules for using
optional standard mileage rates in
computing the deductible costs of
operating an automobile for business,
charitable, medical, or moving expense
purposes. Section 2.12(1) of Rev. Proc.
2010-51 provides that the IRS publishes
both the standard mileage rates for the
use of an automobile for business,
charitable, medical, and moving
expense purposes, and the maximum
standard automobile cost that may be
used in computing the allowance under
a fixed and variable rate (FAVR) plan,
in a separate annual notice. See, e.g.,
Notice 2019-02, 2019-02 I.LR.B. 281.

Notice 2019-34 indicates that, in
amending § 1.61-21(d) and (e) to
incorporate a higher base value of
$50,000 as the maximum value for use
with the vehicle cents-per-mile and the
fleet-average valuation rules, the IRS
and Treasury Department expect that
the maximum value for use of those
rules for 2019 and subsequent years will
be the same as the maximum standard
automobile cost that may be used in
computing the allowance under a FAVR
plan. Accordingly, Notice 2019-34
provides that the maximum value for
use with the fleet-average and vehicle
cents-per-mile valuation rules will be
published in the annual notice
providing the standard mileage rates for
use of an automobile for business,
charitable, medical, and moving
expense purposes and the maximum
standard automobile cost that may be
used in computing the allowance under
a FAVR plan.

Notice 2019-34 also provides that the
Treasury Department and the IRS intend
to revise § 1.61-21(d) to include a
transition rule for any employer that did
not qualify to use the fleet-average
valuation rule prior to January 1, 2018
because the inflation-adjusted
maximum value requirement of § 1.61—
21(d)(5)(v)(D), as published by the IRS
in a notice or revenue procedure
applicable to the year the automobile
was first made available to any

employee of the employer, was not met.
In such a case, under the transition rule,
the employer may adopt the fleet-
average valuation rule for 2018 or 2019,
provided the requirements of § 1.61—
21(d)(5)(v) are met for that year using
the maximum values set forth in Notice
2019-08 ($50,000) or Notice 2019-34
($50,400), respectively.

In addition, Notice 2019-34 states
that the Treasury Department and the
IRS intend to revise § 1.61-21(e) to
provide a transition rule for vehicles
first made available to employees for
personal use before calendar year 2018,
if the employer did not qualify under
§1.61-21(e)(5) to adopt the vehicle
cents-per-mile valuation rule for the
vehicle on the first day on which the
vehicle was used by the employee for
personal use because the fair market
value of the vehicle exceeded the
inflation-adjusted limitation of § 1.61—
21(e)(1)(iii) as published by the IRS in
a notice or revenue procedure
applicable to the year the vehicle was
first used by the employee for personal
use. In such a case, under the transition
rule, the employer may first adopt the
vehicle cents-per-mile valuation rule for
the 2018 or 2019 taxable year based on
the maximum fair market value of a
vehicle for purposes of the vehicle
cents-per-mile valuation rule set forth in
Notice 2019-08 ($50,000) or Notice
2019-34 ($50,400), respectively.

Similarly, Notice 2019-34 also
provides that the Treasury Department
and the IRS intend to amend § 1.61—
21(e) to provide a transition rule for a
vehicle first placed in service before
calendar year 2018 if the commuting
valuation rule of § 1.61-21(f) was used
when the vehicle was first used by an
employee of the employer for personal
use, and the employer did not qualify to
switch to the vehicle cents-per-mile
valuation rule on the first day on which
the commuting valuation rule was not
used because the vehicle had a fair
market value in excess of the inflation-
adjusted maximum permitted under
§1.61-21(e)(1)(iii) as published by the
IRS in a notice or revenue procedure
applicable to the year the commuting
valuation rule was first not used. Under
the transition rule, the employer may
adopt the vehicle cents-per-mile
valuation rule for the 2018 or 2019
taxable year based on the maximum fair
market value of the vehicle for purposes
of the vehicle cents-per-mile valuation
rule set forth in Notice 2019-08 or
Notice 2019-34, respectively.

With respect to the transition rules
described above, Notice 2019-34 adds
that, consistent with § 1.61-21(e)(5), an
employer that adopts the vehicle cents-
per-mile valuation rule must continue to

use the rule for all subsequent years in
which the vehicle qualifies for use of
the rule, except that the employer may,
for any year during which use of the
vehicle qualifies for the commuting
valuation rule of § 1.61-21(f), use the
commuting valuation rule with respect
to the vehicle.

4. Notice of Proposed Rulemaking

On August 23, 2019, a notice of
proposed rulemaking was published in
the Federal Register (84 FR 44258) that
was consistent with Notice 2019-08 and
Notice 2019-34 and reflected changes
made by TCJA to the depreciation
limitations in section 280F. The notice
of proposed rulemaking proposed
revisions to § 1.61-21(d) and § 1.61—
21(e) to increase, effective for the 2018
calendar year, the maximum base fair
market value of a vehicle for use of the
fleet-average and vehicle cents-per-mile
valuation rules to $50,000. The
proposed regulations further provided
that the maximum fair market value of
a vehicle for use of the fleet-average and
vehicle cents-per-mile valuation rules
will be adjusted annually under section
280F(d)(7), as amended by the TCJA,
and the adjusted maximum fair market
value will be included in the annual
notice published by the IRS providing
the standard mileage rates for the use of
an automobile for business, charitable,
medical, and moving expense purposes
and the maximum standard automobile
cost for purposes of an allowance under
a FAVR plan. See, e.g., Notice 2019-02.
Additionally, the proposed regulations
provide transition rules that permit
employers that could not adopt the
fleet-average or vehicle cents-per-mile
valuation rules prior to 2018 (because a
vehicle had a fair market value in excess
of the maximum permitted under the
prior final regulations), to use the
special valuation rules for the first time
in 2018 or 2019.

No public hearing on the proposed
regulations was requested or held. No
comments responding to the proposed
regulations were received. Therefore,
the proposed regulations are adopted as
final regulations without substantive
change.

Explanation of Provisions

These final regulations update the
fleet-average and vehicle cents-per-mile
valuation rules described in § 1.61—
21(d) and (e), respectively, to align the
limitations on the maximum vehicle fair
market values for use of these special
valuation rules with the changes made
by the Act to the depreciation
limitations in section 280F. Specifically,
consistent with the substantial increase
in the dollar limitations on depreciation
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deductions under section 280F(a), these
final regulations increase, effective for
the 2018 calendar year, the maximum
base fair market value of a vehicle for
use of the fleet-average or vehicle cents-
per-mile valuation rule to $50,000.
Consistent with §§ 1.61-21(d)(5)(v)(D)
and 1.61-21(e)(1)(iii)(A) of prior final
regulations, the maximum fair market
value of a vehicle for purposes of the
fleet-average and vehicle cents-per-mile
valuation rules is adjusted annually
under section 280F(d)(7). This annual
adjustment will be calculated in
accordance with section 280F(d)(7) as
amended by TCJA.

Consistent with the expectation
expressed in Notice 2019-34 and in the
notice of proposed rulemaking, the
inflation-adjusted maximum fair market
value for a vehicle for purposes of the
fleet-average and vehicle cents-per-mile
valuation rules will be included in the
annual notice published by the IRS
providing the standard mileage rates for
the use of an automobile for business,
charitable, medical, and moving
expense purposes and the maximum
standard automobile cost for purposes
of an allowance under a FAVR plan.
See, e.g., Notice 2019-02.

Furthermore, consistent with Notice
2019-34 and the proposed regulations,
the following transition rules are
included in these final regulations:

(1) With respect to the fleet-average
valuation rule, if an employer did not
qualify to use the fleet-average valuation
rule prior to January 1, 2018, with
respect to an automobile because the
fair market value of the automobile
exceeded the inflation-adjusted
maximum value requirement of § 1.61—
21(d)(5)(v)(D), as published by the IRS
in a notice or revenue procedure
applicable to the year the automobile
was first made available to any
employee of the employer, the employer
may adopt the fleet-average valuation
rule for 2018 or 2019, provided the fair
market value of the automobile does not
exceed $50,000 on January 1, 2018, or
$50,400 on January 1, 2019,
respectively.

(2) With respect to the vehicle cents-
per-mile valuation rule, for a vehicle
first made available to any employee of
the employer for personal use before
calendar year 2018, if an employer did
not qualify under § 1.61-21(e)(5) to
adopt the vehicle cents-per-mile
valuation rule on the first day on which
the vehicle was used by the employee
for personal use because the fair market
value of the vehicle exceeded the
inflation-adjusted limitation of § 1.61—
21(e)(1)(iii), as published by the IRS in
a notice or revenue procedure
applicable to the year the vehicle was

first used by the employee for personal
use, the employer may first adopt the
vehicle cents-per-mile valuation rule for
the 2018 or 2019 taxable year with
respect to the vehicle, provided the fair
market value of the vehicle does not
exceed $50,000 on January 1, 2018, or
$50,400 on January 1, 2019,
respectively. Similarly, if the
commuting valuation rule of § 1.61—
21(f) was utilized when the vehicle was
first used by an employee of the
employer for personal use, and the
employer did not qualify to switch to
the vehicle cents-per-mile valuation rule
on the first day on which the
commuting valuation rule was not used
because the vehicle had a fair market
value in excess of the inflation-adjusted
limitation of § 1.61-21(e)(1)(iii), as
published by the IRS in a notice or
revenue procedure applicable to the
year the commuting valuation rule was
first not used, the employer may adopt
the vehicle cents-per-mile valuation rule
for the 2018 or 2019 taxable year,
provided the fair market value of the
vehicle does not exceed $50,000 on
January 1, 2018, or $50,400 on January
1, 2019, respectively. However,
consistent with § 1.61-21(e)(5), an
employer that adopts the vehicle cents-
per-mile valuation rule must continue to
use the rule for all subsequent years in
which the vehicle qualifies for use of
the rule, except that the employer may,
for any year during which use of the
vehicle qualifies for the commuting
valuation rule of § 1.61-21(f), use the
commuting valuation rule with respect
to the vehicle.

Special Analyses

These final regulations are not subject
to review under section 6(b) of
Executive Order 12866 pursuant to the
Memorandum of Agreement (April 11,
2018) between the Department of the
Treasury and the Office of Management
and Budget regarding review of tax
regulations.

It is hereby certified that these final
regulations will not have a significant
economic impact on a substantial
number of small entities pursuant to the
Regulatory Flexibility Act (5 U.S.C.
chapter 6). This certification is based on
the fact that the final regulations update
existing regulations to comport with the
statutory changes to section 280F made
by the Act. Although the final
regulations might affect a substantial
number of small entities, the economic
impact of the final regulations is not
expected to be significant.

Since the current vehicle valuation
rules in the regulations are tied to
inflation adjustments under section
280F, the statutory changes to section

280F necessitate modifications to the
procedures for calculating annual
inflation adjustments to the maximum
fair market value of a vehicle permitted
for use with the fleet-average and
vehicle cents-per-mile special valuation
rules. These revised special valuation
rules are consistent with the base values
and methodology used for section 280F
purposes and simplify the
determination of the amount employers
must include in employees’ income and
wages for income and employment tax
purposes for the personal use of
employer-provided vehicles. The
modifications made by these final
regulations to the maximum fair market
value of a vehicle permitted for use with
the fleet-average and vehicle cents-per-
mile special valuation rules, and the
transition rules provided in connection
with these final regulations, increase the
number of employers and employees
that may take advantage of the special
valuation rules, without increasing costs
to the employer.

Pursuant to section 7805(f), the
proposed regulations preceding these
final regulations was submitted to the
Chief Counsel for Advocacy of the Small
Business Administration for comment
on its impact on small business. No
comments were received.

Drafting Information

The principal author of these
regulations is Stephanie Caden of the
Office of the Associate Chief Counsel
(Employee Benefits, Exempt
Organizations, and Employment Tax).
However, other personnel from the IRS
and the Treasury Department
participated in their development.

Statement of Availability

The IRS Notices, Revenue Procedures
and the Notice of Proposed Rulemaking
cited in this preamble are published in
the Internal Revenue Bulletin (or
Cumulative Bulletin) and are available
from the Superintendent of Documents,
U.S. Government Publishing Office,
Washington, DC 20402, or by visiting
the IRS website at http://www.irs.gov.

List of Subjects in 26 CFR Part 1

Income taxes, Reporting and
recordkeeping requirements.

Accordingly, 26 CFR part 1 is
amended as follows:

PART 1—INCOME TAXES

m Paragraph 1. The authority citation
for part 1 continues to read in part as
follows:

Authority: 26 U.S.C. 7805% * *

m Par. 2. Section 1.61-21 is amended by
revising paragraph (d)(5)(v)(D), adding


http://www.irs.gov
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paragraphs (d)(5)(v)(G) and (H), revising
paragraph ( i)(A), revising

(

e)(1)(ii
paragraph (e)(5)(i), and adding

(e)(5)(vi

paragraphs )(vi) and (e)(6), to read
as follows:
§1.61-21 Taxation of fringe benefits.
* * * * *
(d) * * %
(5) * % *
(V) * *x %

(D) Limitations on use of fleet-average
rule. The rule provided in this
paragraph (d)(5)(v) may not be used for
any automobile the fair market value of
which (determined pursuant to
paragraphs (d)(5)(i) through (iv) of this
section as of the first date on which the
automobile is made available to any
employee of the employer for personal
use) exceeds $50,000, as adjusted by
section 280F(d)(7). The first such
adjustment shall be for calendar year
2019. In addition, the rule provided in
this paragraph (d)(5)(v) may only be
used for automobiles that the employer
reasonably expects will regularly be
used in the employer’s trade or
business. For rules concerning when an
automobile is regularly used in the
employer’s business, see paragraph
(e)(1)(iv) of this section.

(G) Transition rule for 2018 and 2019.
Notwithstanding paragraph (d)(5)(v)(B)
of this section, an employer that did not
qualify to use the fleet-average valuation
rule prior to January 1, 2018, with
respect to any automobile (including a
truck or van) because the fair market
value of the vehicle exceeded the
inflation-adjusted maximum value
requirement of paragraph (d)(5)(v)(D) of
this section, as published by the Service
in a notice or revenue procedure
applicable to the year the vehicle was
first made available to any employee of
the employer, may adopt the fleet-
average valuation rule for 2018 or 2019
with respect to the vehicle, provided the
fair market value of the vehicle does not
exceed $50,000 on January 1, 2018, or
$50,400 on January 1, 2019,
respectively.

(H) Applicability date. Paragraphs
(d)(5)(v)(D), and (G) of this section apply
to taxable years beginning on or after
February 5, 2020. Notwithstanding the
first sentence of this paragraph
(d)(5)(v)(H), any taxpayer may choose to
apply paragraph (d)(5)(v)(G) of this
section beginning on or after January 1,
2018.

(e) * *x %
(1) * x %
(111) * % %
(A) In general. The value of the use of
an automobile (as defined in paragraph

(d)(1)(ii) of this section) may not be
determined under the vehicle cents-per-
mile valuation rule of this paragraph (e)
for a calendar year if the fair market
value of the automobile (determined
pursuant to paragraphs (d)(5)(i) through
(iv) of this section as of the first date on
which the automobile is made available
to any employee of the employer for
personal use) exceeds $50,000, as
adjusted by section 280F(d)(7). The first
such adjustment shall be for calendar
year 2019.

5 * % %

(i) Use of the vehicle cents-per-mile
valuation rule by an employer. An
employer must adopt the vehicle cents-
per-mile valuation rule of this paragraph
(e) for a vehicle to take effect by the first
day on which the vehicle is used by an
employee of the employer for personal
use (or, if the commuting valuation rule
of paragraph (f) of this section is used
when the vehicle is first used by an
employee of the employer for personal
use, the first day on which the
commuting valuation rule is not used).
* * * * *

(vi) Transition rule for 2018 and 2019.
For a vehicle first made available to any
employee of an employer for personal
use before calendar year 2018, an
employer that did not qualify under this
paragraph (e)(5) to adopt the vehicle
cents-per-mile valuation rule on the first
day on which the vehicle is used by the
employee for personal use because the
fair market value of the vehicle
exceeded the inflation-adjusted
limitation of paragraph (e)(1)(iii) of this
section, as published by the Service in
a notice or revenue procedure
applicable to the year the vehicle was
first used by the employee for personal
use, may first adopt the vehicle cents-
per-mile valuation rule for the 2018 or
2019 taxable year, provided the fair
market value of the vehicle does not
exceed $50,000 on January 1, 2018, or
$50,400 on January 1, 2019,
respectively. Similarly, for a vehicle
first made available to any employee of
the employer for personal use before
calendar year 2018, if the commuting
valuation rule of paragraph (f) of this
section was used when the vehicle was
first used by the employee for personal
use, and the employer did not qualify to
switch to the vehicle cents-per-mile
valuation rule of this paragraph (e) on
the first day on which the commuting
valuation rule of paragraph (f) of this
section was not used because the
vehicle had a fair market value in excess
of the inflation-adjusted limitation of
paragraph (e)(1)(iii) of this section, as
published by the Service in a notice or

revenue procedure applicable to the
year the commuting valuation rule was
first not used, the employer may adopt
the vehicle cents-per-mile valuation rule
for the 2018 or 2019 taxable year,
provided the fair market value of the
vehicle does not exceed $50,000 on
January 1, 2018, or $50,400 on January
1, 2019, respectively. However, in
accordance with paragraph (e)(5)(ii) of
this section, an employer that adopts the
vehicle cents-per-mile valuation rule
pursuant to this paragraph (e)(5)(vi)
must continue to use the rule for all
subsequent years in which the vehicle
qualifies for use of the rule, except that
the employer may, for any year during
which use of the vehicle qualifies for
the commuting valuation rule of
paragraph (f) of this section, use the
commuting valuation rule with regard to
the vehicle.

(6) Applicability date. Paragraphs
(e)(1)(ii1)(A) and (e)(5)(i) and (vi) of this
section apply to taxable years beginning
on or after February 5, 2020.
Notwithstanding the first sentence of
this paragraph (e)(6), any taxpayer may
choose to apply paragraph (e)(5)(vi) of
this section beginning on or after
January 1, 2018.

* * * * *

Sunita Lough,

Deputy Commissioner for Services and
Enforcement.

Approved: January 17, 2020.
David J. Kautter,
Assistant Secretary of the Treasury (Tax
Policy).
[FR Doc. 2020-02158 Filed 2—4—20; 8:45 am]
BILLING CODE 4830-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Parts 100 and 165
[USCG—2019-0916]

2019 Quarterly Listings; Safety Zones,
Security Zones, and Special Local
Regulations

AGENCY: Coast Guard, DHS.

ACTION: Notification of expired
temporary rules issued.

SUMMARY: This document provides
notification of substantive rules issued
by the Coast Guard that were made
temporarily effective but expired before
they could be published in the Federal
Register. This document lists temporary
safety zones, security zones, and special
local regulations, all of limited duration
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and for which timely publication in the

Federal Register was not possible.

DATES: This document lists temporary
Coast Guard rules that became effective,
primarily between October 2019 and

December 2019, unless otherwise

indicated, and were terminated before
they could be published in the Federal

Register.

ADDRESSES: Temporary rules listed in
this document may be viewed online,
under their respective docket numbers,
using the Federal eRulemaking Portal at

http://www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For

questions on this document contact

Yeoman First Class Glenn Grayer, Office
of Regulations and Administrative Law,

telephone (202) 372-3862.

SUPPLEMENTARY INFORMATION: Coast
Guard District Commanders and

Captains of the Port (COTP) must be
immediately responsive to the safety

and security needs within their

jurisdiction; therefore, District
Commanders and COTPs have been
delegated the authority to issue certain
local regulations. Safety zones may be
established for safety or environmental
purposes. A safety zone may be
stationary and described by fixed limits
or it may be described as a zone around
a vessel in motion. Security zones limit
access to prevent injury or damage to
vessels, ports, or waterfront facilities.
Special local regulations are issued to
enhance the safety of participants and
spectators at regattas and other marine
events.

Timely publication of these rules in
the Federal Register may be precluded
when a rule responds to an emergency,
or when an event occurs without
sufficient advance notice. The affected
public is, however, often informed of
these rules through Local Notices to
Mariners, press releases, and other
means. Moreover, actual notification is

enforcing the restrictions imposed by
the rule. Because Federal Register
publication was not possible before the
end of the effective period, mariners
were personally notified of the contents
of the safety zones, security zones, or
special local regulations listed in this
notice by Coast Guard officials on-scene
prior to any enforcement action.
However, the Coast Guard, by law, must

publish in the Federal Register notice of

substantive rules adopted. To meet this
obligation without imposing undue
expense on the public, the Coast Guard
periodically publishes a list of these
temporary safety zones, security zones,

and special local regulations. Permanent

rules are not included in this list
because they are published in their
entirety in the Federal Register.
Temporary rules are also published in
their entirety if sufficient time is
available to do so before they are placed
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provided by Coast Guard patrol vessels

in effect or terminated.

Docket No.

Rule type

Location

Effective date

USCG-2019-0770
USCG-2019-0810 ....
USCG-2019-0786 ....
USCG-2019-0808

Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)

Santa Cruz Island, CA
Port Jefferson, NY
Ludlow, KY
COTP New York Zone

9/3/2019
9/18/2019
10/2/2019
10/4/2019

The following unpublished rules were
placed in effect temporarily during the

period between October 2019 and

December 2019 unless otherwise
indicated. To view copies of these rules,

the docket number indicated in the

following table.

visit www.regulations.gov and search by

USCG-2019-0840
USCG—-2019-0839
USCG-2019-0832
USCG-2019-0777 ....
USCG-2019-0616 ....
USCG-2019-0831 ....
USCG-2019-0851 ....
USCG—-2019-0854 ....
USCG-2019-0716 ....
USCG—-2019-0576 ....
USCG-2019-0863 ....
USCG-2019-0707 ....
USCG-2019-0873 ....
USCG—-2019-0858 ....
USCG-2019-0677 ....
USCG—-2019-0888 ....
USCG-2019-0073 ....
USCG—-2019-0886 ....
USCG-2019-0930 ....
USCG—-2019-0939 ....
USCG-2019-0944
USCG—-2019-0927
USCG-2019-0928 ....
USCG—-2019-0941 ....
USCG-2019-0957 ....
USCG—-2019-0913

Safety Zones (Part 165)
Safety Zones (Part 165)
Security Zones (Part 165)
Special Local Regulations (Part 100)
Security Zones (Part 165)
Special Local Regulations (Part 100)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Security Zones (Part 165) ...
Security Zones (Part 165) ...
Safety Zones (Part 165)
Security Zones (Part 165) ...
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Security Zones (Part 165) ...
Security Zones (Part 165) ...
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)
Safety Zones (Part 165)

Union City, CA ..o 10/4/2019
Union City, CA ....oooiiiieeeeeeee e 10/4/2019
New Orleans, LA .....cccceeeeeeeciee e 10/5/2019
Helena, AR ....oooooieiieeeeeecee e, 10/5/2019
Lake Charles, LA ......ccooeevcieeeceeeecee s 10/11/2019
San Diego, CA ....oooireieiee e 10/13/2019
Union City, CA ..oeoeeeeeeeeeeeee e 10/15/2019
Pittsburgh, PA .. 10/17/2019
Pittsburgh, PA ..o, 10/19/2019
Rich Passage, WA .......cccooiiiiiniiiiiiens 10/20/2019
Pittsburgh, PA ..o, 10/23/2019
Jacksonville Beach, FL ...........ccccveeenn. 10/24/2019
Washington, DC ........ccocvevieviiieeneeeenn 10/25/2019
Groton, CT ..o 11/1/2019
San Diego, CA ..o 11/6/2019
San Francisco, CA ......ccccceviivieeiienienne 11/7/2019
Miami River, FL .....ccccccoeviiiiiiceeeeee 12/3/2019
Toledo, OH .....cceeeeeecceecceeecee e 11/11/2019
Helena Island, SC ........cccccceevieeiciieeees 11/27/2019
Hallandale Beach, FL ........ccccccceeeeeinnnenns 12/7/2019
Rochester, PA ... 12/10/2019
Berkeley, CA ..o 12/14/2019
Sausalito, CA .......... 12/14/2019
San Francisco, CA .... 12/19/2019
San Francisco, CA ........ 12/31/2019
COTP New York Zone ......ccccceeeuveeecuneenne 12/31/2019
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Dated: January 27, 2020.
M.W. Mumbach,

Chief, Office of Regulations and
Administrative Law, United States Coast
Guard.

[FR Doc. 2020-01660 Filed 2—4-20; 8:45 am]
BILLING CODE P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2019-0662; FRL—10004—
63—-Region 7]

Air Plan Approval; Missouri;
Restriction of Emissions From Batch-
Type Charcoal Kilns

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is approving a Missouri
State Implementation Plan (SIP)
revision received on March 7, 2019. The
submission revises a Missouri
regulation that establishes emission
limits for batch-type charcoal kilns
based on operational parameters to
reduce emissions of particulate matter
(PM,0), volatile organic compounds
(VOCs) and carbon monoxide (CO).
Specifically, the revisions to the rule
add definitions specific to the rule,
update references to test methods,
remove unnecessary words, remove an
obsolete requirement which applied
only during the phase-in period of the
rule that ended December 31, 2005,
clarify a provision for an alternative
operating temperature, and make other
minor edits. These revisions are
administrative in nature and do not
impact the stringency of the SIP or air
quality. Approval of these revisions will
ensure consistency between State and
federally-approved rules.

DATES: This final rule is effective on
March 6, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-OAR-2019-0662. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact

the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
Tracey Casburn, Environmental
Protection Agency, Region 7 Office, Air
Quality and Planning Branch, 11201
Renner Boulevard, Lenexa, Kansas
66219; telephone number (913) 551—
7016; email address casburn.tracey@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and ‘“our” refer to EPA.

Table of Contents

I. Background

II. What is being addressed in this document?

III. Have the requirements for approval of a
SIP revision been met?

IV. What action is the EPA taking?

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

I. Background

On December 6, 2019, the EPA
proposed approval to revise the SIP
revisions to a State rule that restricts
emissions from batch-type charcoal
kilns in the Federal Register. See 84 FR
66853. The EPA solicited comments on
the proposed SIP revision and received
no comments.

II. What is being addressed in this
document?

The EPA is approving a request to
revise the Missouri SIP received on
March 7, 2019. Missouri requested that
the EPA approve revisions it made to a
State rule found at title 10, division 10
of the code of state regulations—10 CSR
10-6.330 “‘Restriction of Emissions from
Batch-Type Charcoal Kilns”. A detailed
discussion of the submission, and the
EPA’s review of it, was provided in the
EPA’s December 6, 2019, notice of
proposed rulemaking document
published in the Federal Register. See
84 FR 66853. The EPA received no
comments during the public comment
period.

III. Have the requirements for approval
of a SIP revision been met?

The State submission met the public
notice requirements for SIP submissions
in accordance with 40 CFR 51.102. The
submission satisfied the completeness
criteria of 40 CFR part 51, appendix V.
The State provided public notice of the
revisions from August 1, 2018, to
October 4, 2018, and held a public
hearing on September 27, 2018. The
State received and addressed four
comments. As explained in more detail
in the technical support document
(TSD) which is part of this docket, the
SIP revision submission meets the

substantive requirements of the Clean
Air Act (CAA), including section 110
and implementing regulations.

IV. What action is the EPA taking?

The EPA is ammending the Missouri
SIP by approving the State’s request to
revise 10 CSR 10-6.330,”Restriction of
Emissions From Batch-Type Charcoal
Kilns.” Approval of these revisions will
ensure consistency between State and
federally-approved rules. The EPA has
determined that these changes will not
adversely impact air quality.

V. Incorporation by Reference

In this document, the EPA is
approving regulatory text in an EPA
final rule that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, the EPA is
incorporating amendments to 40 CFR
part 52 set forth below. The EPA has
made, and will continue to make, these
materials generally available through
www.regulations.gov and at the EPA
Region 7 Office (please contact the
person identified in the “For Further
Information Contact” section of this
preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
if they meet the criteria of the CAA.
Accordingly, this action merely
approves state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
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in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

e Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

e Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible

methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Particulate
matter, Volatile organic compounds.

EPA-APPROVED MISSOURI REGULATIONS

Dated: January 21, 2020.

James Gulliford,

Regional Administrator, Region 7.
For the reasons stated in the

preamble, the EPA is ammending 40
CFR part 52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

m 2.In §52.1320, the table in paragraph
(c) is amended by revising the entry
“10-6.330" to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * *x %

State effective

Missouri citation Title date EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri
10-6.330 ....ceee..e Restiction of Emis- 3/30/2019 2/5/2020, [insert Federal Register cita-
sions From tion].
Batch-type Char-
coal Kilns.
* * * * *

[FR Doc. 2020-01300 Filed 2—4-20; 8:45 am]
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 70

[EPA-HQ-OAR-2016-0194; FRL-10004-56—
OAR]

RIN 2060-AS61
Revisions to the Petition Provisions of
the Title V Permitting Program

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: The U.S. Environmental
Protection Agency (EPA) is revising its
regulations to streamline and clarify

processes related to submission and
review of title V petitions. This final
rule implements changes in three key
areas: Method of petition submittal to
the agency, required content and format
of petitions, and administrative record
requirements for permits. In the first
area, the EPA is establishing an
electronic submittal system as the
preferred method of submittal, with
specified email and physical addresses
as alternate routes to submit petitions.
By doing so, the agency anticipates (and
has already seen) improved tracking of
petitions. To help petitioners in
preparing their petitions, as well as the
EPA in reviewing and responding to
petitions, the EPA is finalizing its
proposal to incorporate certain content
and format requirements into the
regulations, codifying practices that the
EPA has described in prior orders

responding to petitions and the
preamble to the proposal for this rule.
Finally, the EPA is requiring permitting
authorities to prepare a written response
to comments (RTC) document if
significant comments are received
during the public participation process
on a draft permit, and requiring that the
RTC, when applicable, be sent to the
agency with the proposed permit and
necessary documents including the
statement of basis for its 45-day review.
This change is anticipated to provide
more complete permit records during
the EPA’s 45-day review period for
proposed permits, the 60-day petition
window, and the EPA’s review of any
petition submitted, and thus reduce the
likelihood that the Administrator will
grant a petition because of an
incomplete permit record.
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DATES: The effective date of this final
rule is April 6, 2020.

ADDRESSES: The EPA has established a
docket for this action, identified by
Docket ID No. EPA-HQ-OAR-2016—
0194. All documents in the docket are
listed in the http://www.regulations.gov
website. Although listed in the index,
some information might not be publicly
available, e.g., Confidential Business
Information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy. Publicly
available docket materials are available
electronically in http://
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT: For
further general information on this
action, contact Ms. Carrie Wheeler,
Office of Air Quality Planning and
Standards (OAQPS), Air Quality Policy
Division, U.S. EPA, Mail Code C504-03,
109 T.W. Alexander Drive, Research
Triangle Park, NC 27711; by telephone
at (919) 541-9771; or by email at
wheeler.carrie@epa.gov.
SUPPLEMENTARY INFORMATION:

1. General Information

A. Does this action apply to me?

Entities potentially affected directly
by the revisions to the EPA’s regulations
include anyone who may submit a title
V petition on a proposed title V permit
prepared by a state, local or tribal title
V permitting authority pursuant to its
EPA-approved title V permitting
program. Entities also potentially
affected by this rule include state, local
and tribal permitting authorities
responsible for implementing the title V
permitting program. Entities that may be
interested in, though not directly
affected by, this rule include owners
and operators of major stationary
sources or other sources that are subject
to the title V permitting requirements, as
well as the general public who would
have an interest in knowing about title
V permitting actions and associated
public hearings but do not intend to
submit a petition.

B. Where can I get a copy of this
document and other related
information?

In addition to being available in the
docket, an electronic copy of this
Federal Register document will be
posted at the regulations section of our
Title V Operating Permits website,
under Regulatory Actions, at https://
www.epa.gov/title-v-operating-permits/
current-regulations-and-regulatory-
actions.

C. How is this document organized?

The information presented in this
document is organized as follows:

I. General Information
A. Does this action apply to me?
B. Where can I get a copy of this document
and other related information?
C. How is this document organized?
II. Background for Final Rulemaking
[I. Summary of the Final Rule Requirements
A. Petition Submission
1. Petition Submission to the EPA
2. Required Copies of the Petition to the
Permitting Authority and Applicant
B. Required Petition Content and Format
1. Required Petition Content
2. Required Petition Format
C. Administrative Record Requirements
1. Response to Comments
2. Statement of Basis
3. Correction to Incorrect Reference
4. Commencement of the EPA 45-day
Review Period
5. Notification to the Public
D. Documents That May Be Considered in
Reviewing Petitions
IV. Responses to Significant Comments on
the Proposed Rule
A. Electronic Submittal System for
Petitions
1. Summary of Proposal
2. Summary of Comments
3. EPA Response
B. Required Petition Content and Format
1. Summary of Proposal
2. Summary of Comments
3. EPA Response
C. Administrative Record Requirements
1. Summary of Proposal
2. Brief Summary of Comments
3. EPA Response
D. Documents That May Be Considered in
Reviewing Petitions
1. Summary of Proposal
2. Summary of Comments
3. EPA Response
V. Implementation
VI. Determination of Nationwide Scope and
Effect
VII. Environmental Justice Considerations
VIII. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act
(UMRA)
F. Executive Order 13132: Federalism
G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks
. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use
. National Technology Transfer and
Advancement Act

—

~—

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. Congressional Review Act (CRA)

M. Determination Under CAA Section
307(d)

IX. Statutory Authority

II. Background for Final Rulemaking

Title V of the CAA establishes an
operating permit program. Section 505
of the CAA requires permitting
authorities to submit each proposed title
V permit to the EPA Administrator
(“Administrator”) for review for a 45-
day period before issuing the permit as
final. The Administrator shall object to
issuance of the permit if the
Administrator determines that the
permit contains provisions that are not
in compliance with the applicable
requirements under the CAA. If the
Administrator does not object to the
permit during the 45-day EPA review
period, any person may petition the
Administrator within 60 days after the
expiration of the 45-day review period
to take such action (hereinafter “‘title V
petition” or “petition”).1 As the EPA
explained in proposing the initial title V
regulations, the title V petition
opportunity serves an important
purpose because title V permits are
frequently complex documents, and
given the brevity of the agency review
period there may be occasions when the
EPA does not recognize during that
review period that certain permit
provisions are not in compliance with
applicable requirements of the Act. 56
FR 21751 (May 10, 1991). Following
more than 20 years of experience with
title V petitions, and taking into account
feedback from various stakeholders, the
agency proposed changes to 40 CFR part
70 that were intended to provide clarity
and transparency to the petition process
and to improve the efficiency of that
process. 81 FR 57822 (August 24, 2016).

In that proposed rule, the EPA
discussed five key areas, each of which
was anticipated to increase stakeholder
access to and understanding of the
petition process and aid the EPA’s
review of petitions. First, the EPA
proposed regulatory provisions that
provide direction as to how petitions
should be submitted to the agency.
Second, the EPA proposed regulatory
provisions that describe the expected
format and minimum required content
for title V petitions. Third, the proposal
required that permitting authorities
respond in writing to any significant

1The procedural requirements for title V petitions
are addressed in section 505(b)(2) of the CAA and
in 40 CFR 70.8(d) of the current implementing
regulations.
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comments received during the public
comment period for draft title V
permits, and to provide that response
and statement of basis with the
proposed title V permit to the EPA for
the agency’s 45-day review period.2
Fourth, guidance was provided in the
form of “recommended practices” for
various stakeholders to help ensure title
V permits have complete administrative
records and comport with the
requirements of the Clean Air Act (CAA
or Act). Fifth, to increase familiarity
with the post-petition process, the
preamble presented information on the
agency’s interpretation of certain title V
provisions of the CAA and its
implementing regulations regarding the
steps following an EPA objection in
response to a title V petition, as
previously discussed in specific title V
orders. The agency did not propose to
take any action in connection with the
fourth and the fifth areas. Rather, the
discussion on those topics was provided
purely for purposes of increasing public
awareness.?

This final rulemaking notice does not
repeat all the discussion from the
proposal, but interested readers are
referred to the preamble of the proposed
rule for additional background and for
the discussion on the fourth and fifth
areas, which are not discussed further in
this notice.

III. Summary of the Final Rule
Requirements

This section provides a summary of
the requirements of the final rule.
Further discussion of these
requirements, including implementation
and summaries of our responses to
significant comments received on the
proposed rule, are provided in
subsequent sections. In this final action,
three of the key areas mentioned in
Section II of this document are
addressed: Requirements related to the
submission of petitions; required
petition content and format; and
administrative record requirements for
proposed permits submitted to EPA for
review. First, the EPA is finalizing a
regulatory provision requiring that

2The term ‘“‘statement of basis” is not defined in
the CAA or in 40 CFR part 70; however, it is often
used to refer to the requirement in 40 CFR 70.7(a)(5)
for a permitting authority to provide a statement
that sets forth the legal and factual basis for the
permit conditions. Permitting authorities may call
it “statement of basis”” or may choose alternate
language to identify this document.

3 Additionally, in the interest of transparency and
clarity, the preamble included a discussion of
certain prior interpretations and applications of the
title V provisions. The agency did not propose to
change or solicit comment on these prior
interpretations or applications, but rather, it
repeated the information as a convenience for the
public.

petitioners use one of three identified
methods for petition submittal, with a
preference for petitions to enter the
agency through the electronic submittal
system. Second, petition content and
format requirements are being changed
to describe the information expected by,
and necessary for, the agency to
effectively review a claim of permit or
permit process deficiency. Third, the
EPA is finalizing a requirement for
permitting authorities to respond in
writing to significant comments (when
such comments are received during the
public comment period). The permitting
authority must provide certain
documents including the statement of
basis and (when applicable) the written
response to comment document along
with the proposed permit for the EPA’s
45-day review period. To provide
additional clarity and transparency
around the petition process, the agency
is also finalizing the proposed
regulatory text describing the
documents that may be considered
when reviewing title V petitions.
Finally, as described below in this
preamble the EPA intends, where
practicable, to make key dates publicly
available on the EPA Regional websites
(i.e., the end of the agency’s 45-day
review period and the end of the 60-day
period in which a petition can be
submitted).

A. Petition Submission

1. Petition Submission to EPA

As proposed, the EPA is adding a new
provision to part 70 that requires
petitions to be submitted using one of
three methods listed in the new § 70.14,
using specific information provided on
the title V petitions website. Petitioners
are encouraged to submit title V
petitions through the electronic
submittal system, the agency’s preferred
method. The EPA has developed an
electronic submittal system for title V
petitions through the Central Data
Exchange (CDX), and information on
how to access and use the system is
available at the title V petitions website:
http://www.epa.gov/title-v-operating-
permits/title-v-petitions. While the
current electronic submittal system was
designed using CDX, the EPA recognizes
that adjustments to the system or an
entirely different electronic submittal
system may be needed in the future.
Therefore, the title V petitions website
will provide access to the designated
electronic submittal system in use at
any given time, which will remain the
primary and preferred method for
receiving title V petitions. The
electronic submittal system allows for a
direct route to the appropriate agency

staff, and it also provides immediate
confirmation that the EPA has received
the petition and any attachments.

There are two other acceptable
methods for submitting a title V petition
listed in 40 CFR 70.14. First, the
petition may be submitted to the agency
through the email address designated
for that purpose on the title V petitions
website. The current email address for
this purpose is: titlevpetitions@epa.gov.
This address was originally established
as an alternative method for use in
instances when the electronic submittal
system is not available, and the agency
anticipates that this type of electronic
submission would primarily be used if
a petitioner experiences technical
difficulty when trying to submit a
petition through the electronic submittal
system. Second, the new § 70.14
provides for submission of a petition in
paper to a designated physical address.
The EPA is providing this alternative
because it recognizes that there may be
situations in which electronic
submission is not feasible. The agency
anticipates that this alternative would
mainly be used by petitioners without
access to the internet at the time of
petition submittal. The current address
designated for submission of paper
petitions (by mail or by courier) is: U.S.
EPA, Office of Air Quality Planning and
Standards, Air Quality Policy Division,
Operating Permits Group Leader, 109
T.W. Alexander Dr. (C504—-05), Research
Triangle Park, NC 27711. Additional
information on these alternative
methods for submittal is available at the
title V petitions website.

As described in our responses to
comments in Section IV of this
document, the EPA is making this
change to improve the tracking of
petitions and to reduce confusion for
petitioners. The agency strives to make
the submittal system easy to use and to
provide to petitioners automatic receipts
that give assurance a petition was
received within the required time frame.
Since the public comment period for the
proposal closed, all title V petitions
entering the agency that the EPA is
aware of have been electronically
received through the CDX system or
titlevpetitions@epa.gov. Some duplicate
paper copies have also been sent to the
new physical address. The regulatory
text at § 70.14 finalized in this action
explains that once a petition and any
attachments have been successfully
submitted using one method (e.g., once
an automatic receipt is received through
the CDX system), duplicate copies
should not be submitted via another
method. Duplicate submissions are
unnecessary, and if petitioners only
submit a petition using one method, it


http://www.epa.gov/title-v-operating-permits/title-v-petitions
http://www.epa.gov/title-v-operating-permits/title-v-petitions
mailto:titlevpetitions@epa.gov
mailto:titlevpetitions@epa.gov

6434

Federal Register/Vol. 85, No. 24/Wednesday, February 5, 2020/Rules and Regulations

will expedite the administrative process
and improve the EPA’s efficiency in
reviewing petitions. Consistent with the
discussion in the proposal, the
regulatory revisions finalized in this
action also provide that the agency is
not obligated to consider petitions
submitted through any means other than
the three identified in this rule.

2. Required Copies of the Petition to the
Permitting Authority and Applicant

The EPA is also finalizing a revision
to the part 70 regulations to add
language to 40 CFR 70.8(d) that requires
the petitioner to provide copies of its
petition to the permitting authority and
the permit applicant. Section 505(b)(2)
of the Act already contains this
requirement, but it was not previously
specified in the part 70 regulations. This
revision now fills that gap in the
regulations.

B. Required Petition Content and
Format

1. Required Petition Content

As proposed, the EPA is revising part
70 to require standard content that must
be included in a title V petition, laying
out the agency’s expectations with more
specificity to assist petitioners in
understanding how to make their
petitions complete and to enhance the
EPA’s ability to review and respond to
them promptly. Under the revisions
finalized in this action, a new section of
the title V part 70 regulations, 40 CFR
70.12, adds the following list of required
elements:

e Identification of the proposed
permit on which the petition is based.*
A petition would be required to provide
the permit number, version number, or
any other information by which the
permit can be readily identified. In
addition, the petition must specify
whether the relevant permit action is an
initial issuance, renewal, or
modification/revision, including minor
modifications/revisions.

e Identification of Petition Claims.
Any issue raised in the petition as
grounds for an objection must be based
on a claim that the permit, permit
record, or permit process is not in
compliance with the applicable
requirements under the Act or
requirements under part 70. Any
argument or claim the petitioner wishes
the EPA to consider in support of each
issue raised must be contained within

4 The proposed permit is the version of the permit
the permitting authority forwards to the EPA for the
agency’s 45-day review under CAA section
505(b)(1). A proposed permit may be for any of the
following permit actions: Initial permit, renewal
permit, or permit modification/revision.

the body of the petition or in an
attachment, provided that the body of
the petition provides a specific citation
to the referenced information in the
attachment and an explanation of how
that information supports the claim. In
determining whether to object, the
Administrator will not consider
information incorporated into the
petition by reference. The EPA is
finalizing this requirement because
merely incorporating by reference an
argument or claim presented elsewhere
(for example, in comments offered
during the public comment period on a
draft permit, or, as another example, in
claims raised in a different title V
petition) is generally not sufficient to
demonstrate that the Administrator
must object to a particular title V
permit. Yet, without such a
requirement, petitioners might be
tempted to rely on such incorporation
rather than fully presenting the claim to
the agency in the petition with an
adequate demonstration of why an
objection is appropriate to the particular
permit at issue. The full presentation of
claims in the petition should help
expedite the administrative process and
improve the EPA’s efficiency in
reviewing petitions. However, petitions
may and should still provide citations to
support each claim presented in the
petition (e.g., citations to caselaw,
statutory and regulatory provisions, or
portions of the permit record), along
with an explanation of how the cited
material supports the claim, as needed.
For each claim raised, the new § 70.12
provides that the petition must identify
the following:

O The specific grounds for an
objection, citing to a specific permit
term or condition where applicable.

O The applicable requirement under
the CAA or requirement under part 70
that is not met. The term “‘applicable
requirement” of the CAA for title V
purposes is defined in 40 CFR 70.2.
Note that under that definition, the term
“applicable requirement” includes only
requirements under the Clean Air Act,
and does not include other requirements
(e.g., under the Endangered Species Act
or the Clean Water Act) to which a
source may be subject.

O An explanation of how the term or
condition in the proposed permit, or
relevant portion of the permit record or
permit process, is not adequate to
comply with the corresponding
applicable requirement under the CAA
or requirement under part 70.

O If the petition claims that the
permitting authority did not provide for
the public participation procedures
required under 40 CFR 70.7(h), the
petition must identify specifically the

required public participation procedure
that was not provided.

© Identification of where the issue in
the claim was raised with reasonable
specificity during the public comment
period provided for in 40 CFR 70.7(h),
citing to any relevant page numbers in
the public comment as submitted and
attaching the submitted public comment
to the petition. If the grounds for the
objection were not raised during the
public comment period, the petitioner
must demonstrate that it was
impracticable to raise such objections
within the period unless they arose after
such a period, as required by section
505(b)(2) of the Act and 40 CFR 70.8(d).

O Unless the exception under CAA
section 505(b)(2) and 40 CFR 70.8(d)
discussed in the immediately preceding
bullet applies, the petition must identify
where the permitting authority
responded to the public comment,
including the specific page number(s) in
the document where the response
appears, and explain how the permitting
authority’s response to the comment is
inadequate to address the claimed
deficiency. If the written RTC does not
address the public comment at all or if
there is no RTC, the petition should
state that.

In addition to including all specified
content, it is important that the
information provided in the petition or
any analysis completed by the petitioner
also be accurate. However, including all
the required content would not
necessarily result in the Administrator
granting an objection on any particular
claim raised in a petition. For example,
a petitioner could include all the
required information but not
demonstrate noncompliance, or the
petition might point to a specific permit
term as not being adequate to comply
with a standard established under the
CAA, but the EPA may determine that
the standard does not apply to the
source.

CAA Section 505(b)(2) and the
implementing regulations at 40 CFR
70.8(d) provide for a 60-day window in
which to file a title V petition, which
runs from the expiration of the EPA’s
45-day review period. A petition
received after the 60-day petition
deadline is not timely; therefore, it is
important that the agency have
sufficient information to determine if a
petition was timely filed. Timeliness
may be shown by the electronic receipt
date generated upon submittal of the
petition through the agency’s electronic
submittal system, the date and time the
emailed petition was received, or the
postmark date generated for a paper
copy mailed to the agency’s designated
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physical address.® It is helpful, but not
required, for the petition to provide key
dates, such as the end of the public
comment period provided under 40 CFR
70.7(h) (or parallel regulations in an
EPA-approved state, local or tribal title
V permitting program), or the
conclusion of the EPA’s 45-day review
period for the proposed permit.

The use of incorporation by reference
of other documents, in whole or in part,
into petitions has created inefficiencies
in the EPA’s review of such petitions.
As noted earlier in this section, under
“identification of petition issues” in the
new mandatory content requirements,
the EPA requires any claim or argument
a petitioner wishes the EPA to consider
in support of an issue raised as a
petition claim to be included in the
body of a petition, or if reference is
made to an attachment, the body of the
petition must provide a specific citation
to the referenced information and an
explanation of how the referenced
information supports the claim. Merely
incorporating a claim or argument into
a petition by reference from another
document is inconsistent with the
petitioner’s demonstration obligations
under the statute and would extend the
petition review time as the agency
spends time searching for and then
attempting to decipher the petitioner’s
intended claim. In the EPA’s
experience, where claims have been
incorporated by reference it is typically
not clear that the specific grounds for
objection have been adequately
presented by the petitioner, which
could lead to the EPA denying because
the petition has failed to meet the
demonstration burden. Relatedly,
petitioners have sometimes used
incorporation by reference to include
comments from a comment letter in a
petition, but a comment letter alone
would typically not address a state’s
response to the comment. See, e.g. In
the Matter of Consolidated
Environmental Management, Inc.—
Nucor Steel Louisiana, Order on
Petition Numbers VI-2010-05, VI-
2011-06 and VI-2012-07 (January 30,
2014) at 16 (noting that the “mere
incorporation by reference . . . without
any attempt to explain how these

5 The agency notes that it does not generally
expect that petitioners would need to include
additional information in the petition itself to
demonstrate that the petition was timely submitted,
as the electronic receipt date from the electronic
submittal system, the receipt date on the email
submission, or the postmark date generated for a
paper copy mailed to the agency’s designated
physical address should generally be sufficient to
determine whether a submission was timely.
However, if the petitioner wishes to provide
additional explanation regarding a petition’s
timeliness, they may do so in the petition.

comments relate to an argument in the
petition and without confronting [the
State’s] reasoning supporting the final
permit is not sufficient to satisfy the
petitioner’s demonstration burden”). In
practice, the EPA has found that the
incorporation of public comments or
other documents by reference into a
petition can lead to confusion
concerning the rationale for the
petitioner’s arguments, as it is
frequently unclear which part of the
comment or document is incorporated,
how it relates to the particular argument
in the petition, and the precise intent of
the incorporation. In addition, the
incorporation of comments or other
documents by reference increases the
agency’s review time, as the EPA would
have to review more than one document
in an attempt to fully determine the
argument that a petitioner is making.

The EPA intends this change to help
ensure that petitions received clearly
state the main points in the petition,
and if petitioners want to support their
claim with attachment of additional
materials, that they cite to the
information in the attachment with an
explanation as to why they are citing to
it. The full presentation of claims in the
petition is anticipated to help expedite
the administrative process and improve
the EPA’s efficiency in reviewing
petitions. However, petitions may and
should still provide citations to support
each claim presented in the petition
(e.g., citations to caselaw, statutory and
regulatory provisions, or portions of the
permit record), along with an
explanation of how the cited material
supports the claim, as needed. To
illustrate, the EPA provided an example
claim in the proposal, and this still
serves as a concise and effective
presentation of a hypothetical claim that
includes all pieces of required content,
including citations to two exhibits. See
81 FR 57836 (August 24, 2016).

For further transparency and clarity,
the EPA reiterates from the proposal
that some types of information are not
necessary to include when preparing an
effective petition. In doing so, the EPA
hopes to ease the effort associated with
preparing a petition while promoting
succinctness. For example, while a
petitioner needs to cite to the legal
authority supporting its specific claim,
a petition does not need to include
background or history on general
aspects of the CAA. If a petitioner
wishes to include additional
information for an alternate purpose
unrelated to the EPA’s review of the
specific petition claim, the EPA
recommends appending this
information to the petition as a separate

document and identifying the purpose
for which it is provided.

As described in our responses to
comments in Section IV of this
document, commenters generally
supported the regulatory text the EPA is
finalizing in 40 CFR 70.12. A few
commenters requested clarity on
particular elements such as timeliness
and the inclusion of information within
the body of the petition, and in response
the agency revised the regulatory text
and supplemented the descriptions in
this preamble with additional
information that may provide further
explanation as to the expectations for
petitions. The EPA anticipates that these
mandatory petition content
requirements will help petitioners to
succinctly focus their claims and
present them effectively. Further, it will
likely decrease the instances in which
the Administrator denies a petition
because the petitioner did not provide
an adequate demonstration.

2. Required Petition Format

In this final rule, the EPA requires the
use of a standard format that follows the
same order as identified in the previous
section regarding the list of required
petition content. Regulatory language to
this effect is included in the new
provision, 40 CFR 70.12. The EPA
anticipates this standard organization
will reduce review time as the general
location of specific details will now be
the same in every petition received.
These format requirements may help
petitioners better understand what is,
and what isn’t, necessary in an effective
title V petition.

Most commenters addressed content
and format together; only two
commenters submitted supportive
comments specifically focused on
format only. Therefore, the EPA
addressed relevant comments on both
content and format in Section IV of this
document and is finalizing the
formatting requirements as proposed.

C. Administrative Record Requirements

1. Response to Comments

Under the existing 40 CFR 70.7(h)(5),
a permitting authority is required to
keep a record of the commenters and
also of the issues raised during the
public participation process so that the
Administrator may fulfill the obligation
under CAA section 505(b)(2) to
determine whether a title V petition
may be granted. This provision also
currently requires that such records be
available to the public. As proposed, the
EPA is revising 40 CFR 70.7 and adding
new regulatory language that requires
that a permitting authority also respond
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in writing to significant comments
received during the public participation
process for a draft title V permit.¢ Such
responses can be (and often are)
prepared and collected together in one
RTC document, which can be made
available to the public in various ways,
such as by posting on the permitting
authority’s website.

Significant comments in this context
include, but are not limited to,
comments that concern whether the title
V permit includes terms and conditions
addressing federal applicable
requirements and requirements under
part 70, including adequate monitoring
and related recordkeeping and reporting
requirements. It is the responsibility of
the permitting authority to determine, in
the first instance, if a comment
submitted during the public comment
period on a draft permit is significant.

2. Statement of Basis

The statement of basis document,
which describes the legal and factual
basis for the permit terms or conditions,
is a necessary component for an
effective permit review. The existing
regulations in place prior to today’s
action required permitting authorities to
send this “statement of basis” to the
EPA and “to any other person who
requests it” but did not identify a
particular time frame for doing so. 40
CFR 70.7(a)(5) (2018). In most
situations, the permitting authority
makes the statement of basis document
available for the public comment period
on the draft permit, for the EPA’s 45-day
review period, and during the 60-day
petition period. To address any
occasions where it may be absent during
these steps in the permit issuance
process, the EPA is finalizing new
language in the part 70 regulations that
reaffirms its importance and requires its
inclusion at all points in the permit
review process for every permit. To that
end, the EPA is revising 40 CFR 70.4(b),
70.7(h) and 70.8(a) to specifically
identify that the statement of basis
document is a required document, to be
included during the public comment
period and the EPA’s 45-day review
period.” Commenters suggested the
originally proposed language be
changed, as the “statement of basis” is
not a term defined under 40 CFR 70.2.
Therefore, in this final rule, the EPA has
revised the new regulatory text to refer

6 The EPA is aware that many permitting
authorities elect to respond to all comments. While
the EPA does not require permitting authorities to
respond to all comments (but rather all significant
comments), the Agency does not intend to
discourage permitting authorities from that practice.

7 The text in 40 CFR 70.7(a)(5) remains
unchanged.

to “the statement required by
§70.7(a)(5) (sometimes referred to as the
‘statement of basis’)”

3. Correction to Incorrect Reference

In this final rule, the EPA is also
amending 40 CFR 70.4(b) to correct a
reference. The regulations at 70.4(b)
address the requirements for initial state
submissions for part 70 operating permit
programs, with 70.4(b)(3) requiring that
the submission include a legal opinion
that demonstrates that the state has
adequate legal authority to carry out
several listed functions. One of those
functions relates to public availability of
certain information for title V
permitting. Specifically, the existing
language in 40 CFR 70.4(b)(3)(viii) read:
“Make available to the public any
permit application, compliance plan,
permit, and monitoring and compliance,
certification report pursuant to section
503(e) of the Act, except for information
entitled to confidential treatment
pursuant to section 114(c) of the Act.
The contents of a part 70 permit shall
not be entitled to protection under
section 115(c) of the Act.” However, the
parallel statutory provision in CAA
section 503(e) refers to section 114(c) of
the Act, not 115(c), stating that: “The
contents of a permit shall not be entitled
to protection under section 7414(c) of
this title.” Consistent with the focus of
40 CFR 70.4(b)(3)(viii), CAA section
114(c) pertains to the availability of
records, reports, and information to the
public, whereas CAA section 115(c) is a
reciprocity provision for a statutory
section addressing endangerment of
public health or welfare in foreign
countries from air pollution emitted in
the United States. Therefore, the EPA is
revising the citation in the last sentence
of 40 CFR 70.4(b)(3)(viii) to correctly
refer to section 114(c) of the Act to
ensure the regulations comport with
CAA section 503(e).

4. Commencement of the EPA 45-Day
Review Period

The agency considers both the
statement of basis and the written RTC
(where applicable) to be integral
components of the permit record.
Having access to these critical
documents during the EPA’s 45-day
review period should improve the
efficiency of the agency’s review.
Further, such access also ensures that
these documents are completed and
available during the petition period
under CAA section 505(b)(2). Therefore,
the EPA is revising part 70 to require
that any proposed permit that is
transmitted to the agency for its 45-day
review must include both the statement
of basis and the written RTC (where

applicable) among the necessary
information as described in 40 CFR
70.8.

While many permitting authorities
use a sequential review process, in
which the public comment period
(which typically lasts 30 days) closes
before the proposed permit is sent to the
EPA for its 45-day review, other
permitting authorities conduct the
public comment period and 45-day EPA
review period concurrently for some
permits, particularly in situations where
the permitting authority does not
anticipate receiving significant public
comments on the draft permit. This
process is commonly referred to as
“concurrent” (or “parallel”) review.
This final rule now distinguishes
between the two review processes by
identifying the different document(s)
required for each.

For sequential review, the permitting
authority must submit the necessary
documents including the statement of
basis and a written RTC (if a significant
comment was received during the
public comment period) with the
proposed permit as described in 40 CFR
70.8(a)(1) and 40 CFR 70.8(a)(1)(i). The
Administrator’s 45-day review period
for this proposed permit will not begin
until all such materials have been
received by the EPA.

For concurrent review, the permitting
authority must submit the necessary
documents including the statement of
basis with the proposed permit to begin
the EPA’s 45-day review, per 40 CFR
70.8(a)(1) and 40 CFR 70.8(a)(1)(ii).
Because the public comment period is
not yet complete, the written RTC is not
required at this time. However, if a
significant public comment is received
during the public participation process,
the Administrator will no longer
consider the submitted permit a
proposed permit. In such instances, the
permitting authority will need to
consider those comments, make any
necessary revisions to the permit or
permit record, prepare a written RTG,
and submit the revised proposed permit
to the EPA with the RTC, the statement
of basis, and any other required
supporting information, with any
revisions that were made to address the
public comments, in order to start the
EPA’s 45-day review period.

5. Notification to the Public

Because the 60-day petition period
runs from the end of the EPA’s 45-day
review period, and the date a proposed
permit is received by the EPA has not
always been apparent, the petition
deadline has sometimes been unclear to
members of the public who might be
interested in submitting petitions. To
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date, the agency has encouraged
permitting authorities to provide
notifications to the public or interested
stakeholders regarding the timing of
proposal of permits to the EPA, for
example by making that information
available either online or in the
publication in which public notice of
the draft permit was given. The EPA
continues to encourage this practice. In
addition, the agency intends to post
when a proposed permit is received and
the corresponding 60-day deadline for
submitting a petition on the EPA
Regional Office websites where
practicable. However, the responsibility
for ensuring that a petition is timely
submitted ultimately rests with the
petitioner, so stakeholders should feel
free to contact the relevant staff in the
appropriate EPA Regional Office if they
have questions about the timing of the
petition process for draft permits of
interest to them.

D. Documents That May Be Considered
in Reviewing Petitions

Questions regarding what can be or is
considered during the petition review
may have left stakeholders uncertain as
to what to provide for the EPA’s
consideration during its review of a
petition. At proposal, the EPA tried to
address some of those concerns with
new regulatory text under 40 CFR 70.13.
With some minor revisions intended as
clarification, the agency is now
finalizing the text, which indicates that
information considered generally
includes the administrative record for
the proposed permit, and the petition,
including the petition attachments. The
administrative record for a particular
proposed permit includes the draft and
proposed permits; any permit
applications that relate to the draft or
proposed permits; the statement
required by §70.7(a)(5), sometimes
referred to as the ‘statement of basis’;
any comments the permitting authority
received during the public participation
process on the draft permit; the
permitting authority’s written responses
to comments, including responses to all
significant comments raised during the
public participation process on the draft
permit; and all materials available to the
permitting authority that are relevant to
the permitting decision and that the
permitting authority made available to
the public according to § 70.7(h)(2). If a
final permit is available during the
agency’s review of a petition on a
proposed permit, that document may
also be considered as part of making a
determination whether to grant or deny
the petition.

The EPA sometimes refers to
resources outside the petition and the

administrative record for the proposed
permit to more fully evaluate whether
there is a demonstrated flaw in the
permit, permit record, or permit
process. For example, the EPA may refer
to statements the agency made at the
time of the 1992 operating permit
program final rule, or to statements
made in prior relevant title V response
orders. Other examples might include
statements made by the agency when
finalizing or revising new source
performance standards for a particular
source category, or requirements in an
approved state implementation plan or
approved title V program that might
apply to the source’s permit in question.
However, the petition review process
generally focuses primarily on the
administrative record for the proposed
permit and on the petition itself as the
new regulatory text in 40 CFR 70.13
explains.

IV. Responses to Significant Comments
on the Proposed Rule

The EPA received 30 comments on
the proposed rule. In this section, we
summarize the major comments and our
responses. For details on all comments
and our responses, please refer to the
RTC document in the docket for this
rulemaking.

A. Electronic Submittal System for
Petitions

1. Summary of Proposal

The EPA proposed regulatory
language that encouraged the use of the
agency’s electronic submittal system for
title V petitions. Alternative methods for
submittal were also identified in the
proposed rule, including a designated
email address and a specific physical
address listed in the proposal and on
the title V petition website. Relatedly,
the EPA also proposed a revision to 40
CFR 70.8(d) to require the petitioner to
provide copies of its petition to the
permitting authority and the permit
applicant in order to make the language
consistent with the language in section
505(b)(2) of the Act.

2. Summary of Comments

Ten commenters supported the
centralized petition intake via the
electronic submittal system. In addition,
two commenters suggested identifying
at least one physical address within the
Code of Federal Regulations for when
agency websites might be down, while
another commenter cautioned against
being too specific in the regulations as
systems, names, or addresses may
change. As the database was functional
at the time of proposal, one commenter
submitted a petition and suggested

improvements for the database. This
commenter recommended modifying
the database to provide an electronic
receipt that states the date of submission
to both those who electronically file a
public petition, and to the relevant EPA
personnel. The commenter further noted
experiencing some difficulty with the
email system while submitting a title V
petition before the close of the comment
period on the proposed rule.

No adverse comments were received
regarding the new language proposed
for 40 CFR 70.8(d) to require a petitioner
to provide copies of its petition to the
permitting authority and permit
applicant.

3. EPA Response

We appreciate commenter support for
the electronic submittal system and the
alternate methods for submittal we
identified. We agree with the comments
noting that these changes reduce
confusion, both for petitioners
submitting petitions and well as for
agency personnel in trying to locate a
submitted petition. Further, we agree
with those commenters that view this
specification of methods as a
streamlining measure—it is more
efficient to track petitions when they
enter the agency through one of the
three direct routes, and these changes
help ensure that the staff providing an
initial review of petitions can access
them in a timely manner.

The EPA recognizes the concerns
regarding database and email
functionality identified by one
commenter. Upon reviewing the
comment, agency staff tested and
adjusted the database to ensure that
automatic notification of receipt was
functional. The EPA intended the
system to generate automatic receipts at
submittal, and thanks the commenter for
bringing the issue to our attention so
that it could be addressed. However, we
do not understand either comment as
objecting to the proposed changes to the
regulatory text to require use of one of
the three identified submission
methods. Rather, the EPA takes these
comments as providing constructive
feedback to make the available systems
more useful.

Since the public comment period on
the proposal closed, all title V petitions
entering the agency have been
electronically received through the CDX
system or titlevpetitions@epa.gov.
Though the agency noted at proposal
that there is no need to submit petitions
through more than one method, several
petitioners sent a duplicate paper copy
to the specified physical address—these
were also successfully received. We
recognize that these petitioners may
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have opted to send petitions through
more than one method to ensure timely
delivery while this rulemaking was in
the proposal stage; now that we are
finalizing these changes, the EPA
continues to promote the submittal of
petitions through the electronic
submittal system and reiterates the
agency’s preference that only one
method of submission be used for a
petition to reduce the confusion and
inefficiencies that can arise from
duplicate submissions.

The agency disagrees with
commenters that suggest a specific
physical address should be listed in the
Code of Federal Regulations and agrees
with the comment that cautioned
against providing too much specificity
in the regulations as systems, names, or
addresses may change. While we
understand that there are instances
where electronic systems may be down,
they are not likely to be unavailable for
the entire 60-day petition period.
Further, if such information were
printed in the Code of Federal
Regulations and an update needed to be
made, the EPA would need to prepare
notification of that change to be
published; in the meantime, potential
petitioners may be submitting petitions
through the outdated information
printed in the Code of Federal
Regulations as the change is being
processed. This could create confusion,
cause delays, and add to agency printing
costs.

As noted earlier, since proposal the
agency has received all petitions
through either the CDX database or
titlevpetitions@epa.gov, with some
duplicate petitions sent to the specified
physical address. This further supports
our decision not to list a specific
physical address in the Code of Federal
regulations, as the process appears to
now be working smoothly for both
petitioners and the agency.

B. Required Petition Content and
Format

1. Summary of Proposal

To assist the public with preparing
their petitions, as well as to assist the
EPA in review of petitions, the agency
proposed to establish key mandatory
content that must be included in title V
petitions. These proposed requirements
were based on statutory requirements
under CAA section 505(b)(2) and
aspects of the demonstration standard as
interpreted by the EPA in numerous
orders responding to title V petitions.
The agency’s proposal would require
that any information a petitioner wanted
considered in support of an issue raised
as a petition claim be included in the

body of the petition because information
incorporated by reference into a petition
would not be considered. The EPA also
proposed to establish format
requirements to further assist the agency
in its review process. To illustrate how
the material that would be required
under the proposed regulatory revisions
could be presented succinctly and
effectively, the agency included an
“example claim.” Further, the EPA
solicited comment on questions
regarding whether it should impose
page limits on title V petitions.

2. Summary of Comments

Nine commenters generally supported
the proposal for content and formatting
requirements as a means to provide
more consistency in petition
submissions, with some suggested
changes. However, two commenters
opposed the changes because they
believed the proposal was too restrictive
and created additional barriers to public
engagement in the process. A couple of
commenters were also concerned about
the potential restrictiveness of the
proposal to disregard information
incorporated only by reference into
petitions, and the proposed requirement
that ““all pertinent information in
support of each issue raised as a petition
claim shall be incorporated within the
body of the petition.” Finally, of the ten
commenters that provided responses to
the questions posed by the EPA
regarding page limits, only two
commenters supported such a measure.

3. EPA Response

Commenters generally supported the
proposed new content and format
requirements and the EPA is largely
finalizing those as proposed. The
content that will now be required by the
agency is consistent with statements
and conclusions that the EPA
previously made in title V petition
orders and summarized in the proposal,
and it is the key information the EPA
focuses on when reviewing petition
claims of potential title V permitting
deficiencies. Detailing the specific
information necessary for evaluating a
petition claim should increase public
transparency and understanding of the
title V petition and review process; thus,
the EPA disagrees with the commenters
that found the content and format
requirements to be too restrictive and
unduly burdensome. Incorporating this
information into the regulatory text
means that petitioners can consult the
regulations to determine what content
and format is required for petitions,
rather than needing to discern the EPA’s
practices and preferences on these key
points from responses to prior title V

petitions. The EPA anticipates that these
mandatory petition content
requirements and standard formatting
will, thus, help petitioners to succinctly
focus their claims and present them
effectively. Further, the EPA expects
these requirements to reduce the
instances in which petitioners fail to
provide an adequate demonstration
because they are not aware of the weight
the EPA puts on particular information
when reviewing petition claims. With
these changes, the EPA anticipates
receiving petitions that more clearly
articulate the petition claims and the
basis for them, focusing on key
information, including the alleged
deficiency in the permit or permit
process; the applicable requirements
under the CAA or requirements under
40 CFR part 70 that are in question;
where the issue was raised during the
public comment period (or a
demonstration as to why it was
impracticable to do so or that the
grounds for the objection arose after the
public comment period closed); how the
state responded to the comment; and
why the state’s response allegedly does
not adequately address the issue.

Regarding the proposed requirement
that “all pertinent information in
support of each issue raised as a petition
claim shall be contained within the
body of the petition,” the agency
recognizes the concern raised by a
commenter that requiring “all” such
information to be included in the
petition itself may occasionally be too
rigorous a standard. The EPA’s original
intent was to receive petitions that
clearly state main points in the petition,
and if petitioners want to support their
claim with additional attachment
materials, in the petition they could cite
to the information in the attachment
with an explanation as to why they are
citing to it. To illustrate, the EPA
provided an example claim in the
proposal, and this still serves as a good
indication of a concise and effective
presentation of a hypothetical claim that
includes all pieces of required content,
including citations to two exhibits. See
81 FR 57836 (August 24, 2016). To
address the commenter concern and
provide additional clarity on expected
content, the agency is revising the
regulatory text to read “[alny arguments
or claims the petitioner wishes the EPA
to consider in support of each issue
raised must be contained within the
body of the petition.”

Finalizing these changes to the
regulatory text falls within the EPA’s
inherent discretion to formulate
procedures to discharge its obligations
under CAA section 505(b)(2). The
revisions are aimed in part at helping
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petitioners ensure that they are
including in their petitions the
necessary information to satisfy the
demonstration burden. Specifically, to
compel an objection by the EPA, CAA
section 505(b)(2) requires the petitioner
to demonstrate that a permit is not in
compliance with requirements of the
Act, including requirements of the
applicable implementation plan. The
Act does not dictate all the information
that must be included or the format in
which that information should be
presented; nor does it address what kind
of showing must be made in order to
demonstrate that an objection is
warranted. Courts have determined that
the term ““demonstrates” in CAA section
505(b)(2) is ambiguous and have
accordingly deferred to the EPA’s
reasonable interpretation of that term.
See, e.g., MacClarence v. EPA, 596 F.3d
1123, 1130-31 (9th Cir. 2010) (finding
the EPA’s expectation that a petition
provide “references, legal analysis, or
evidence” a reasonable interpretation of
the term ““demonstrates” under CAA
section 505(b)(2)). Similar procedural
requirements have been established for
other EPA programs and processes,
including the procedures for appeals
filed with the Environmental Appeals
Board. See 78 FR 5281 (January 25,
2013) (adopting revisions to “codify
current procedural practices, clarify
existing review procedures, and
simplify the permit review process”).
The importance of the demonstration
burden in determining whether to grant
an objection in response to a petition
was discussed in more detail in the
proposal and in several title V orders.
See, e.g., In the Matter of Consolidated
Environmental Management, Inc.—
Nucor Steel Louisiana, Order on
Petition Numbers VI-2011-06 and VI-
2012-07 (June 19, 2013) at 4-7.

Finally, the EPA appreciates
commenters that responded to our
request for comment on whether page
limits should be established for title V
petitions as a means of promoting
concise petitions and to further facilitate
efficient and expeditious review of
petitions by the EPA. Commenters
generally opposed setting page limits as
they could unduly limit a petitioner’s
ability to explain deficiencies. The
agency will not be taking any action
regarding page limits at this time.

C. Administrative Record Requirements

1. Summary of Proposal

The EPA proposed to revise 40 CFR
70.7 to require a permitting authority to
respond in writing to significant
comments received during the public
participation process for a draft permit.

The agency proposed a regulatory
revision to 40 CFR 70.8 that would
require a written RTC and the statement
of basis document to be included as part
of the proposed permit record that is
sent to the EPA for its review under
CAA section 505(b)(1). Under the
proposal, if no significant comments
were received during a public comment
period, the permitting authority would
be expected to prepare and submit to
EPA for its 45-day review a statement to
that effect. In addition, to stress the
importance of the statement of basis
document, the EPA proposed to revise
40 CFR 70.4(b), 70.7(h), and 70.8(a) to
specifically identify the statement of
basis document as a necessary part of
the permit record throughout the
permitting process. Further, the agency
proposed to amend an incorrect
reference in 40 CFR 70.4(b)(3)(viii) that
cited to section 115(c) of the Act, rather
than the correct section 114(c) of the
Act. Finally, the EPA proposed to revise
40 CFR 70.7(h)(7) to require that within
30 days of sending the proposed permit
to the EPA, that permitting authorities
must provide notification to the public
that the proposed permit and the
response to significant public comments
are available. Relatedly, the agency
suggested another means to notify the
public could be for the EPA to post
when a proposed permit is received and
the corresponding 60-day deadline for
submitting a petition on the EPA
Regional Office websites.

2. Brief Summary of Comments

Twelve commenters supported the
proposed requirement that permitting
authorities prepare a written RTC, while
three opposed because they believe the
written RTC should be optional.
Commenters also expressed concern
over the proposed requirement to
respond to “significant” comments for
various reasons. Identifying the
statement of basis as a necessary part of
the permit record was supported by two
commenters; however, clarification was
requested by three commenters, as
‘“‘statement of basis” is not a defined
term in the regulations. Regarding the
proposed requirement to submit the
RTC and statement of basis with the
proposed permit, two commenters
indicated support. Sixteen commenters
urged the EPA to clarify that concurrent
or parallel review remains permissible,
given that the proposed revisions to the
regulatory text could be read to preclude
it.8 The agency interprets those

8In concurrent review, also sometimes referred to
as parallel review, the EPA’s 45-day review and the
public comment period (which typically lasts 30
days) occur during overlapping times. For

comments to potentially support
providing necessary information with
the proposed permit if it does not
prevent the practice of concurrent
review. On the other hand, one
commenter opposes concurrent review,
asserting it is unnecessary and
unworkable, in the commenter’s view.
Twelve commenters opposed the
proposed requirement for permitting
authorities to notify the public that the
proposed permit was sent to the EPA,
while only one commenter supported it.
Finally, eight commenters supported the
agency’s suggestion to post relevant
dates for submitting petitions.

3. EPA Response

The EPA is finalizing the requirement
to prepare a written RTC when
significant comments are received on a
draft permit. This requirement was
based on a recommendation from the
Clean Air Act Advisory Committee’s
(CAAAC’s) Title V Task Force.®
Commenters generally supported this
change. While three commenters did not
support this new requirement because
they believe it should be optional and/
or could expose permitting authorities
to allegations of failure to respond to
comments, under general principles of
administrative law, it is incumbent
upon an administrative agency to
respond to significant comments raised
during the public comment period. See,
e.g., Home Box Office v. FCC, 567 F. 2d
9 35 (D.C. Cir. 1977) (“the opportunity
to comment is meaningless unless the
agency responds to significant points
raised by the public.”) The EPA has
long held the view that RTCs for the
proposed permit can play a critical role
in the agency’s formulation of a
response to a title V petition on that
proposed permit. See, e.g. In the Matter
of Consolidated Edison Company

sequential review, the EPA’s 45-day review period
does not begin until the public comment period
ends.

9In 2004, the Clean Air Act Advisory Committee
(CAAAC) established a Task Force to evaluate the
title V program. The 18-member panel, comprised
of industry, state, and environmental group
representatives, identified what Committee
members believed was and was not working well.
After hosting public meetings and receiving written
feedback, and compiling the information with the
personal experience of panel members, the Title V
Task Force issued a final report that highlighted
concerns and recommendations for improvement.
Under Recommendation 1, the majority of Task
Force members agreed that if a permitting authority
receives comments on a draft permit, it is essential
that the permitting authority prepare a written
response to comments. See Final Report to the
Clean Air Act Advisory Committee on the Title V
Implementation Experience: Title V
Implementation Experience (April 2006). The Title
V Task Force Final Report is available at: https://
www.epa.gov/caaac/final-report-clean-air-act-
advisory-committee-title-v-implementation-
experience.
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Hudson Avenue Generating Station,
Order on Petition Number II-2002—-10
(September 30, 2003) at 8 (noting that
the permitting authority “has an
obligation to respond to significant
public comments and adequately
explain the basis of its decision”). See,
also, In the Matter of Onyx
Environmental

Services, Petition V-2005-1 (February
1, 2006) at 7; In the Matter of Louisiana
Pacific Corporation, Order on Permit
Number V-2006-3 (November 5, 2007)
at 4-5; In the Matter of Wheelabrator
Baltimore, L.P., Order on Permit
Number 24-510-01886 (April 14, 2010)
at 7. The agency has denied petition
claims where the Petitioner fails to
acknowledge or react to a permitting
authority’s final reasoning in the RTC.
See, In the Matter of Gallatin Fossil
Plant, Order on Permit Number 561209
(January 25, 2018) at 10. See, also, In the
Matter of Consolidated Environmental
Management, Inc.—Nucor Steel
Louisiana, Order on Petition Nos. VI-
2011-06 and VI-2012—07 at 7 (June 19,
2013). Thus, the EPA does not agree
with the assertion by some commenters
that a written response to significant
comments should be optional.
Moreover, it is to the benefit of the
permitting authority to respond to
significant comments, as it is an
opportunity to further refine the permit
record and/or articulate the permitting
authority’s rationale for decisions made
in the permitting process. As the issues
raised in a title V petition must
generally be raised with reasonable
specificity during the public comment
period, responding to public comments
gives the permitting authority a chance
to address any issues that may become
the basis for a petition. However, if the
permitting authority does not respond to
such comments in writing, it may not be
clear to the EPA in reviewing a title V
petition whether or how the permitting
authority addressed the concerns raised
during the public participation process.
Without the availability of the written
RTC during the petition period, there
may be an increased likelihood of
granting a particular claim on the basis
that the state provided an inadequate
rationale or permit record. See, e.g., In
the Matter of Scrubgrass Generating
Company, L.P., Order on Petition
Number I1I-2016-5 (May 12, 2017) at 12
(granting petition claim because the
permitting authority did not respond to
significant comments).

Several commenters raised concerns
regarding the term “significant
comment,” with some suggesting that
permitting authorities should be
required to respond instead to all
comments. The agency recognizes that a

permitting authority’s obligation to
respond to public comments is informed
by long history of administrative law
and practice and thus is not creating a
new definition of this term through this
rulemaking. However, in the interests of
providing some guidance on how the
agency understands the term, the EPA
notes that its interpretation of this
phrase is informed by the D.C. Circuit’s
framing of the relevant inquiry in its
review of regulatory actions by federal
agencies. For example, that court has
explained that: “only comments which,
if true, raise points relevant to the
agency’s decision and which, if
adopted, would require a change in an
agency’s proposed rule cast doubt on
the reasonableness of a position taken
by the agency.” Home Box Office, 567
F.2d at 35 n. 58 (D.C. Cir. 1977). The
court has also explained that an
agency’s response to public comments is
critical to enable the reviewing body ““to
see what major issues of policy were
ventilated . . . and why the agency
reacted to them as it did.” Pub. Citizen,
Inc.v. F.A.A., 988 F.2d 186, 197 (D.C.
Cir. 1993). Thus, the requirement to
address significant public comments is
relevant to assuring the reviewing body
that the agency’s decision was based on
a “‘consideration of the relevant factors.”
Sherley v. Sebelius, 689 F.3d 776, 784
(D.C. Cir. 2012) (quoting Covad
Commc’ns v. FCC, 450 F.3d 528, 550
(D.C. Cir. 20086)).

The agency further notes that it is the
responsibility of the permitting
authority to determine in the first
instance whether a comment is
significant. The agency is not creating a
requirement to respond to all comments
because it understands that some
comments submitted during the public
comment process may not be relevant or
material to the permitting proceeding.
See Nat’l Ass’n of Regulatory Util.
Comm’rsv. F.ER.C., 475 F.3d 1277,
1285 (D.C. Cir. 2007) (“The doctrine
obliging agencies to address significant
comments leaves them free to ignore
insignificant ones.””) The agency
recognizes that some permitting
authorities do respond to all comments;
this new requirement does not preclude
that practice. To the contrary, the
agency encourages that practice because
it creates a clear record that the
permitting authority understood and
responded to each comment. In
finalizing this change to require
permitting authorities to respond in
writing to significant comments, the
EPA aims to promote more consistency
among permitting authorities in meeting
the minimum requirements under part
70 and to have more complete permit

records for the benefit of the permitting
authority, the source, the public, and
the EPA.

While commenters were supportive of
the revisions to the regulatory text to
further highlight the importance of the
statement of basis to permit records,
they raised the point that “statement of
basis” is not a defined term in 40 CFR
70.2. Commenters suggested instead to
refer to the “statement required by
§70.7(a)(5).” The EPA frequently uses
the term ““statement of basis” to refer to
the statement required by § 70.7(a)(5).
To that end, the EPA will be adjusting
the language to now read ““the statement
required by § 70.7(a)(5) (sometimes
referred to as the ‘statement of basis’),”
for clarity.

We agree with the commenters that
stated that these changes provide more
access to and better understanding of
permitting decisions, and provide better
protection for public health. The EPA
still believes the RTC (where applicable)
and statement of basis are two critical
documents in the administrative record
for a proposed permit, and it notes that
they generally provide beneficial details
and explanations for terms and
conditions found in the permit. When
these documents are unavailable for the
EPA’s 45-day review period, the EPA
usually cannot provide as effective a
review under CAA section 505(b)(1) as
when a full administrative record,
including these documents, is available
during that review. Moreover, when
these documents are also unavailable for
the 60-day petition period, potential
petitioners may be missing important
information to determine whether to
submit a petition or may not be able to
provide a full argument in support of
any issues they may raise in a petition.

Commenters raised concerns,
however, with the proposed regulatory
text, stating that it could be read to
preclude concurrent review, a practice
preferred by some permitting authorities
and sources in some situations.19 As
EPA noted in the preamble to the
proposal, the EPA recognized that some
permitting authorities run the public
comment period and the 45-day EPA
review period concurrently and the
agency proposed regulatory text
intended to make clear that this practice
may continue, as long as no significant
comment was received. If a significant
public comment was received, the
Administrator would no longer consider

10 As noted above, in concurrent review, also
sometimes referred to as parallel review, the EPA’s
45-day review and the public comment period
(which typically lasts 30 days) occur during
overlapping times. For sequential review, the EPA’s
45-day review period does not begin until the
public comment period ends.
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the submitted permit as a proposed
permit. In such instances, the permitting
authority would need to make any
necessary revisions to the permit or
permit record, and per the regulations
that we proposed, submit the revised
proposed permit to the EPA with the
RTC and statement of basis. Moreover,
this submission would need to be
accompanied by any other required
supporting information under 40 CFR
70.8(a)(1), and any revisions that were
made to address the public comments,
in order to start the EPA’s 45-day review
period. This reflected, and continues to
reflect, the EPA’s understanding of how
such concurrent permitting programs
should—and in most cases, do—operate.

After evaluating the regulatory text
and comments, the EPA recognized that
alterations to the proposed regulatory
text would more clearly effectuate the
agency’s desired change to require RTC
availability (when applicable) without
slowing the permit process in situations
where concurrent review is used
properly. Therefore, to respond to
commenters, the EPA is finalizing
changes to the regulatory text that more
clearly specify how the new
administrative record requirement
works for each of the two permit review
processes:

Sequential review: The permitting
authority must submit the necessary
documents including the statement of
basis and a written RTC (if significant
comment was received during the
public comment period) with the
proposed permit per 40 CFR
70.8(a)(1)(i). The Administrator’s 45-day
review period for this proposed permit
will not begin until such materials
(except the final permit) have been
received by the EPA.

Concurrent review: The permitting
authority must submit the necessary
documents including the statement of
basis with the proposed permit to begin
the EPA’s 45-day review per 40 CFR
70.8(a)(1)(ii). However, if a significant
public comment is received during the
public participation process on the draft
permit, the Administrator will no longer
consider the submitted permit a
proposed permit for purposes of its
review under CAA section 505(b)(1) and
its implementing regulations. In such
instances, the permitting authority
would need to make any necessary
revisions to the permit and/or other
documents in the permit record to
address the comments, and submit the
revised proposed permit to the EPA
with the necessary documents—
including the written RTC and

statement of basis—in order to start the
EPA’s 45-day review period.1?

The final regulatory text addresses
concerns from many commenters and
will still provide more complete permit
records for the EPA’s 45-day review
period, as well as during the 60-day
petition period. For example, the
regulatory text clarifies that the
documents in 40 CFR 70.8(a)(1), except
the final permit, are required for the
EPA’s 45-day review. Although the final
text adopted in 40 CFR 70.8(a)(1)(i) and
(ii) differs from the regulatory text in the
agency’s proposal, it remains wholly
consistent with the description of the
EPA’s intent for the regulation as set
forth in the preamble to the proposal.
See 81 FR at 57839.

Permitting authorities and sources
that wish to conduct concurrent review
will still be able to do so; in situations
where no significant comments are
received on a draft title V permit this
may serve as a streamlining measure.
Where significant comments are
received on a draft permit undergoing
concurrent review or for a proposed
permit being reviewed sequentially, the
EPA will now have the benefit of both
the RTC and statement of basis along
with the other necessary documents it
receives under 40 CFR 70.8(a)(1). Many
permitting authorities were already
sending a written RTC (where
applicable) and a statement of basis
along with the proposed permit for the
EPA’s review; this change provides
more consistency and clarity for all
stakeholders. For the first time, the
agency is addressing the appropriate use
of concurrent review explicitly in the
regulations, increasing the transparency
around the practice. Further, this is
responsive to a recommendation from
the CAAAC’s Title V Task Force, which
stated that ““it is essential that the
permitting authority prepare a written
response to comments” and that it
should be “available to the public prior
to the start of the 60-day period for
petitioning the EPA Administrator to
object to the permit.”” 12 This revision to
the part 70 rules, along with the other

11 The EPA expects that the permitting authority
would withdraw the initial permit submission if
significant comments are received during the public
participation process on a draft permit that has been
submitted for concurrent review. If EPA later finds
that a significant comment was received and the
initial permit submission is not withdrawn, the
permit submission will no longer be considered a
proposed permit.

12 The majority of Task Force members also
recommended that if a permitting authority
received public comments (from anyone other than
the permittee) during the public comment period,
the RTC described in Recommendation 1 should be
provided to the EPA for consideration during its 45-
day review period. See Title V Task Force Final
Report Recommendation 2 at 239.

changes to the administrative record
requirements discussed in this
preamble, are within the EPA’s inherent
discretion to formulate procedures to
discharge its obligations under CAA
sections 505(b)(1) and 505(b)(2).

The EPA is not finalizing its proposal
to revise 40 CFR 70.7(h)(7) to require
that within 30 days of sending the
proposed permit to the EPA, that
permitting authorities provide
notification that the proposed permit
and the RTC are available to the public.
Commenters expressed concern about
the proposed requirement (at times
referred to in comments as ““second
notice”) as being burdensome and
unnecessary. Further, many commenters
stated that the EPA is in the best
position to track the relevant dates for
all parties, including potential
petitioners. The agency agrees with
these commenters and therefore, the
EPA will, where practicable, post the
agency’s 45-day review period end date,
as well as the end date for the 60-day
window in which a petition may be
submitted on a proposed permit, on the
EPA Regional websites. Where dates are
not listed, the EPA expects that websites
will list a point of contact (or contacts)
that can provide such information when
requested.1® The EPA continues to
encourage permitting authorities to
provide notifications to the public or
interested stakeholders regarding the
timing of proposal of permits to the
EPA, for example by making that
information available either online or in
the publication in which the public
notice of the draft permit was given.

D. Documents That May Be Considered
in Reviewing Petitions

1. Summary of Proposal

The EPA proposed regulatory text (40
CFR 70.13) that described the
information considered when petitions
are reviewed, which generally includes,
but is not limited to, the petition itself,
including attachments to the petition,
and the administrative record for the
proposed permit. The administrative
record for a proposed permit includes
the draft and proposed permits; any
permit applications relating to the draft
or proposed permits; the statement of
basis for the draft and proposed permits;
the permitting authority’s written
responses to comments; relevant

13 The agency is working toward a national
electronic permitting system that will have the
capability to track relevant dates; however, this
system will not be in operation before this final
action is published. At this time, listing relevant
dates or points of contact to obtain relevant dates
on the EPA Regional websites is an effective means
to convey the information to interested
stakeholders.
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supporting materials made available to
the public per 40 CFR 70.7(h)(2); and all
other materials available to the
permitting authority that are relevant to
the permitting decision and that were
made available to the public. If a final
permit was available during the petition
review period, that may also be
considered.

2. Summary of Comments

Five comments were received
regarding the proposed 40 CFR 70.13.
Four of the commenters opposed the
phrase “generally includes, but is not
limited to” as they found it overly
broad; believing that it could be
interpreted to allow the EPA to consider
unlimited information when reviewing
a petition (particularly if it was not
presented to the permitting authority
first during the public comment period
on a draft permit). One commenter
suggested new language that would
prohibit the consideration of responses
or comments submitted by a permitting
authority concerning the merits of a
public petition when deciding whether
to grant or deny that petition.

3. EPA Response

The EPA understands the concerns
voiced by commenters that the proposed
language might be read to allow for
unlimited information to be reviewed by
the EPA when determining whether to
grant or deny a petition. However,
section 505(b)(2) of the CAA requires
that a petition be based only on
objections to the permit that were raised
with reasonable specificity during the
public comment period provided by the
permitting agency (unless the petitioner
demonstrates that it was impracticable
to raise such objections within such
period, or the objections arose after such
period). Based on these four comments,
the EPA has removed “but not limited
to” from the proposed § 70.13 so that
the final text states “generally includes
the administrative record for the
proposed permit and the petition,
including attachments to the petition.”
As noted in Section IILD of this
document, there are instances in which
the EPA would appropriately refer to
resources outside the petition and the
administrative record for the proposed
permit to more fully evaluate whether
there is a demonstrated flaw in the
permit, permit record, or permit
process. This final regulatory text still
allows for such reference, while
hopefully alleviating some commenter
concerns.

The EPA also understands the
concern raised by the commenter that
permitting authority comments on a
petition should not be considered.

While at this time the agency is not
adding new language to § 70.13, the EPA
generally focuses on the information
identified in the administrative record
and has highlighted when permitting
authorities have the opportunity to
provide information and complete the
permit record. As noted in the preamble
to the proposed rule, permitting
authorities have at least three
opportunities to provide material for the
permit record and ensure that it
comports with the CAA: The draft,
proposed, and final permit. The EPA
was and is recommending practices for
permitting authorities when preparing
title V permits that can minimize the
likelihood that a petition will be
submitted on a title V permit. For
example, they may fully address
significant comments on draft permits
and ensure the permit or permit record
includes adequate rationale for the
decisions made. See 81 FR 57841.

V. Implementation

The implementation section of the
proposal for this rulemaking solicited
comment as to whether revisions to any
approved state or local programs would
be necessary if the proposed revisions to
the part 70 regulations were finalized.
81 FR 57842 (August 24, 2016). Five
comments regarding implementation
and potential state or local rule changes
were received. Two commenters noted
that no implementation timeline was
included with the proposed rule.
Another commenter stated that the
proposal did not specify whether the
proposed revisions would apply to
permits that are undergoing public
comment or EPA review at the time the
rule is finalized. Finally, one state
commenter indicated the rule as
proposed would not require changes to
its rules, while two commenters from
state or local agencies indicated that
state rule changes may be necessary to
reflect the proposed requirements. One
of the latter commenters pointed only to
a ““change relating to the eligibility of
minor modifications for petitions” as an
example of something they believed
might require a state rule change. Yet
the proposal regarding the availability of
an opportunity to file a petition on a
minor permit modification was not a
proposed change in the underlying
requirements but rather a proposed
change to the regulatory text intended to
clarify the operation of the existing
regulations. See, e.g., 57 FR 32283 (July
21, 1992) (addressing the availability of
EPA’s 45-day review period and petition
opportunities for minor permit
modifications under the part 70 rules).
Other than this point, these two
commenters did not specify any

particular aspects of the proposed
revisions that might require changes to
state rules.

In light of the small number of
comments received indicating any
potential need for state or local rule
changes, the EPA anticipates that the
final rule provisions can generally be
implemented without changes to state
or local rules. However, the agency
intends to handle any necessary state or
local program revisions on a case-by-
case basis under 40 CFR 70.4(i). The
EPA expects any permitting authority
that needs to revise its rules in order to
implement any of the changes in this
final rule to notify its respective
Regional Office and initiate the program
revision process per 40 CFR 70.4(i).

The effective date of this rule is April
6, 2020, and the requirements in this
rule will apply prospectively after that
date, including for proposed permits
and title V petitions. For example, the
agency intends to begin applying the
rules regarding petition format and
content prospectively to petitions that
are submitted to the EPA on or after the
effective date for this rule. A significant
portion of the revisions finalized in this
action generally reflect current practice,
and the agency is providing for 60 days
between publication of this rule and the
effective date in order to allow more
time for stakeholders to prepare for the
rule changes. Thus, the agency
anticipates a transition with minimal
disruption.

VI. Determination of Nationwide Scope
and Effect

Section 307(b)(1) of the CAA indicates
the Federal Courts of Appeal in which
petitions for review of final actions by
the EPA must be filed. This section
provides, in part, that petitions for
review must be filed in the Court of
Appeals for the District of Columbia
Circuit if: (i) The agency action consists
of “nationally applicable regulations
promulgated, or final action taken, by
the Administrator under [the CAA]”’; or
(ii) such action is locally or regionally
applicable, but “such action is based on
a determination of nationwide scope or
effect and if in taking such action the
Administrator finds and publishes that
such action is based on such a
determination.”

As described in this section, this final
action is nationally applicable for
purposes of CAA section 307(b)(1). To
the extent a court finds this final action
to be locally or regionally applicable, for
the reasons explained in this section,
the EPA finds that this final action is
based on a determination of nationwide
scope or effect for purposes of CAA
section 307(b)(1). This action addresses
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revisions to the EPA’s regulations in
part 70 for operating permit programs,
and these regulations apply to
permitting programs across the country.

For this reason, this final action is
nationally applicable or, in the
alternative, the EPA finds that this
action is based on a determination of
nationwide scope or effect for purposes
of CAA section 307(b)(1). Thus,
pursuant to CAA section 307(b), any
petitions for review of this final action
must be filed in the Court of Appeals for
the District of Columbia Circuit within
60 days from the date this final action
is published in the Federal Register.

VII. Environmental Justice
Considerations

This final action revises the part 70
regulations to improve the title V
petition submittal, review and response
processes. The revision and guidance
provided in the proposed rule should
increase the transparency and clarity of
the petition process for all stakeholders.
First, the establishment of centralized
petition submittal intake is expected to
reduce or eliminate confusion over
where to submit a petition. When using
the preferred method of an electronic
petition submittal through the agency’s
electronic submittal system, a petitioner
should also have the immediate
assurance that the petition and any
attachments were received. However,
alternative submittal methods are still
available options for members of the
public, including those that experience
technical difficulties when trying to
submit a petition or for those that do not
have access to electronic submittal
mechanisms. Second, the content and
format requirements for petitions
provide instruction and clarity on what
must be included in a title V petition.
The EPA expects this change will assist
petitioners in providing all the critical
information for their petitions in an
effective manner, which may also
increase the agency’s efficiency in
responding to petitions. Third, requiring
permitting authorities to respond to
public comments in a written document
that (where applicable) is available
during the 60-day opportunity to file a
petition provides increased availability
of information regarding permits for the
public in general and petitioners
specifically. This final action does not
compel any specific changes to the
requirements to provide opportunities
for public participation in permitting
nor does it finalize any particular permit
action that may affect the fair treatment
and meaningful involvement of all
people. Based on these changes, the
EPA disagrees with the commenter that
stated the proposed changes would

“further erode rather than advance
Environmental Justice principles by
making it more difficult for those who
live and work near major sources of air
pollution to bring deficiencies in Title V
permits to EPA’s attention and to
effectively demand the public health
protections guaranteed by the [CAA].”

When preparing for the proposed rule,
the agency participated in community
calls where the EPA presented a brief
overview and announcement of the
rulemaking effort. The EPA also held a
webinar on September 13, 2016, where
the agency described the title V petition
process, the content of the proposed
rule, and when and how to submit
comments.

VIII. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant action
and was, therefore, not submitted to the
Office of Management and Budget
(OMB) for review.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not an Executive Order
13771 regulatory action because this
action is not significant under Executive
Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose any new
information collection burden under the
PRA. OMB has previously approved the
information collection activities
contained in the existing regulations
and has assigned OMB control number
2060-0243 for the title V part 70
program. The revisions to part 70
finalized in this action fall under
“Permitting Authority Activities”
already accounted for in the supporting
statement for the Information Collection
Request (ICR). For example, the activity
of “permit issuance” includes
formalizing permits, placing copies of
final permits on public websites,
entering information into the EPA’s
permit website, and providing copies to
sources. In addition, “‘response to public
comments” includes analyzing public
comments and revising the draft permit
accordingly when appropriate. The
preparation of the RTC, where
applicable, and its submittal to the EPA
for its 45-day review is an action that
many permitting authorities already
take and can be accounted for under the
existing activities in the approved
program ICR.

D. Regulatory Flexibility Act (RFA)

I certify that this action will not have
a significant economic impact on a
substantial number of small entities
under the RFA. This final rule will not
impose any requirements directly on
small entities. Entities potentially
affected directly by this proposal
include anyone that chooses to submit
a title V petition on a proposed title V
permit prepared by an EPA-approved
state, local or tribal title V permitting
authority. Other entities directly
affected may include state, local, and
tribal governments and none of these
governments are small governments.
Other types of small entities are not
directly subject to the requirements of
this action.

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain an
unfunded mandate of $100 million or
more as described in UMRA, 2 U.S.C.
1531-1538, and does not significantly or
uniquely affect small governments.
Many permitting authorities were
already preparing the RTC document,
but through this rulemaking it is now a
requirement. Associated costs are hard
to quantify, but are anticipated to be
minimal, as permitting authorities were
already required to collect and consider
public comments and it will be a new
task for a small number of permitting
authorities.

F. Executive Order 13132: Federalism

This action does not have federalism
implications. It will not have substantial
direct effect on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. This final action
codifies practices that are already
undertaken by many permitting
authorities. Preparing a written response
to comment document is an activity
already conducted by many permitting
authorities, and is a practice that was
recommended by the CAAAC’s Title V
Task Force, which was composed of
various stakeholders, including states.
The availability of an RTC will reduce
the likelihood of an EPA determination
to grant a petition due to an inadequate
rationale relied upon by a permitting
authority.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action has tribal implications.
However, it will neither impose
substantial direct compliance costs on
federal recognized tribal governments,
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nor preempt tribal law. The Southern
Ute Indian Tribe has an EPA-approved
operating permit program under 40 CFR
part 70 and could be impacted. At the
proposal stage, the EPA conducted
outreach to the tribes through a call
with the National Tribal Air
Association. Further, the agency offered
to consult with the Southern Ute Indian
tribe. The EPA solicited comment from
affected tribal communities on the
implications of this rulemaking,
although none were received.

H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

The EPA interprets Executive Order
13045 as applying only to those
regulatory actions that concern
environmental health or safety risks that
the EPA has reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This final action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

L. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

The EPA believes that this action does
not have disproportionately high and
adverse human health and
environmental effects on minority
populations, low-income populations
and/or indigenous peoples, as specified
in Executive Order 12898 (59 FR 7629,
February 16, 1994). This rulemaking is
primarily administrative and procedural
in nature; it focuses on streamlining and
clarifying the title V petition submittal,
review, and response processes, as well
as on ensuring that EPA timely receives
information it needs to effectively
review proposed permits and title V
petitions. The regulatory revisions in
this action, as well as the guidance that
was provided in the preamble to the
proposed rule, should increase the
transparency and clarity of the petition
process for all stakeholders. See 81 FR

57822 (August 24, 2016). The general
public as well as potential petitioners
are expected to benefit by having better
notification of permits and review
deadlines (e.g., the EPA intends, where
possible to post on the EPA Regional
websites when a proposed permit is
received and the corresponding 60-day
deadline for submitting a petition) and
by better access to permitting decision
information (e.g., the permitting
authority’s written response to
comments). Additional information is
contained in Section V of this notice.

L. Congressional Review Act (CRA)

This action is subject to the CRA, and
the EPA will submit a rule report to
each House of the Congress and to the
Comptroller General of the United
States. This action is not a “major rule”
as defined by 5 U.S.C. 804(2).

M. Determination Under CAA Section
307(d)

Section 307(d)(1)(V) of the CAA
provides that the provisions of the CAA
section 307(d) apply to “such other
actions as the administrator may
determine.” Pursuant to CAA section
307(d)(1)(V), the Administrator
determines that this final action is
subject to the provisions of CAA section
307(d).

IX. Statutory Authority

The statutory authority for this final
action is provided by 42 U.S.C. 7401 et.
seq.

List of Subjects in 40 CFR Part 70

Environmental protection,
Administrative practice and procedure,
Air pollution control, Intergovernmental
relations, Reporting and recordkeeping
requirements.

Dated: January 14, 2020.

Andrew R. Wheeler,
Administrator.

For the reasons stated in the
preamble, title 40, Chapter I of the Code
of Federal Regulations is amended as
follows:

PART 70—STATE OPERATING PERMIT
PROGRAMS

m 1. The authority citation for the part
70 continues to read as follows:

Authority: 42 U.S.C. 7401, et seq.

m 2. Section 70.4 is amended by revising
paragraph (b)(3)(viii) to read as follows:

§70.4 State program submittals and
transition.

* * * * *

(b)-k E
(3)* * %

(viii) Make available to the public any
permit application, statement required
by § 70.7(a)(5) (sometimes referred to as
the ’statement of basis’), compliance
plan, permit, and monitoring and
compliance certification report pursuant
to section 503(e) of the Act, except for
information entitled to confidential
treatment pursuant to section 114(c) of
the Act. The contents of a part 70 permit
itself shall not be entitled to protection
under section 114(c) of the Act.

* * * * *

m 3. Section 70.7 is amended by revising
paragraphs (h)(2) and (5) and adding
paragraph (h)(6) to read as follows:

§70.7 Permit issuance, renewal,
reopenings, and revisions.
* * * * *

(h) * * *
(2) The notice shall identify the
affected facility; the name and address
of the permittee; the name and address
of the permitting authority processing
the permit; the activity or activities
involved in the permit action; the
emissions change involved in any
permit modification; the name, address,
and telephone number of a person (or an
email or website address) from whom
interested persons may obtain
additional information, including copies
of the permit draft, the statement
required by § 70.7(a)(5) (sometimes
referred to as the ‘statement of basis’) for
the draft permit, the application, all
relevant supporting materials, including
those set forth in § 70.4(b)(3)(viii) of this
part, and all other materials available to
the permitting authority (except for
publicly-available materials and
publications) that are relevant to the
permit decision; a brief description of
the comment procedures required by
this part; and the time and place of any
hearing that may be held, including a
statement of procedures to request a
hearing (unless a hearing has already

been scheduled);

* * * * *

(5) The permitting authority shall
keep a record of the commenters and of
the issues raised during the public
participation process, as well as records
of the written comments submitted
during that process, so that the
Administrator may fulfill his obligation
under section 505(b)(2) of the Act to
determine whether a citizen petition
may be granted, and such records shall
be available to the public.

(6) The permitting authority must
respond in writing to all significant
comments raised during the public
participation process, including any
such written comments submitted
during the public comment period and
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any such comments raised during any
public hearing on the permit.

W 4. Section 70.8 is amended by revising
paragraphs (a)(1), (c)(1), and (d) to read
as follows:

§70.8 Permit review by EPA and affected
States.

(a) Transmission of information to the
Administrator. (1) The permit program
must require that the permitting
authority provide to the Administrator a
copy of each permit application
(including any application for
significant or minor permit
modification), the statement required by
§70.7(a)(5) (sometimes referred to as the
‘statement of basis’), each proposed
permit, each final permit, and, if
significant comment is received during
the public participation process, the
written response to comments (which
must include a written response to all
significant comments raised during the
public participation process on the draft
permit and recorded under § 70.7(h)(5)
of this part), and an explanation of how
those public comments and the
permitting authority’s responses are
available to the public. The applicant
may be required by the permitting
authority to provide a copy of the
permit application (including the
compliance plan) directly to the
Administrator. Upon agreement with
the Administrator, the permitting
authority may submit to the
Administrator a permit application
summary form and any relevant portion
of the permit application and
compliance plan, in place of the
complete permit application and
compliance plan. To the extent
practicable, the preceding information
shall be provided in computer-readable
format compatible with EPA’s national
database management system.

(i) Where the public participation
process for a draft permit concludes
before the proposed permit is submitted
to the Administrator, the statement
required by § 70.7(a)(5) (sometimes
referred to as the ‘statement of basis’)
and the written response to comments,
if significant comment was received
during the public participation process,
must be submitted with the proposed
permit along with other supporting
materials required in § 70.8(a)(1) of this
part, excepting the final permit. The
Administrator’s 45-day review period
for this proposed permit will not begin
until such materials have been received
by the EPA.

(ii) In instances where the
Administrator has received a proposed
permit from a permitting authority
before the public participation process
on the draft permit has been completed,

the statement required by § 70.7(a)(5)
(sometimes referred to as the ‘statement
of basis’) must be submitted with the
proposed permit along with other
supporting materials, required in
§70.8(a)(1) of this part, excepting the
final permit and the written response to
comments. If the permitting authority
receives significant comment on the
draft permit during the public
participation process, but after the
submission of the proposed permit to
the Administrator, the Administrator
will no longer consider the submitted
proposed permit as a permit proposed to
be issued under section 505 of the Act.
In such instances, the permitting
authority must make any revisions to
the permit and permit record necessary
to address such public comments,
including preparation of a written
response to comments (which must
include a written response to all
significant comments raised during the
public participation process on the draft
permit and recorded under § 70.7(h)(5)
of this part), and must submit the
proposed permit and the supporting
material required under § 70.8(a)(1)(i) of
this part, excepting the final permit, to
the Administrator after the public
comment period has closed. This later
submitted permit will then be
considered as a permit proposed to be
issued under section 505 of the Act, and
the Administrator’s review period for
the proposed permit will not begin until
all required materials have been

received by the EPA.
* * * * *
(C] N

(1) The Administrator will object to
the issuance of any proposed permit
determined by the Administrator not to
be in compliance with applicable
requirements or requirements under this
part. No permit for which an application
must be transmitted to the
Administrator under paragraph (a) of
this section shall be issued if the
Administrator objects to its issuance in
writing within 45 days of receipt of the
proposed permit and all necessary
supporting information required under
§7 0.8(a)(1), including under
§70.8(a)(1)(i) or (ii) where applicable.

* * * * *

(d) Public petitions to the
Administrator. The program shall
provide that, if the Administrator does
not object in writing under paragraph (c)
of this section, any person may petition
the Administrator within 60 days after
the expiration of the Administrator’s 45-
day review period to make such
objection. The petitioner shall provide a
copy of such petition to the permitting
authority and the applicant. Any such

petition shall be based only on
objections to the permit that were raised
with reasonable specificity during the
public comment period provided for in
§70.7(h) of this part, unless the
petitioner demonstrates that it was
impracticable to raise such objections
within such period, or unless the
grounds for such objection arose after
such period. If the Administrator objects
to the permit as a result of a petition
filed under this paragraph, the
permitting authority shall not issue the
permit until EPA’s objection has been
resolved, except that a petition for
review does not stay the effectiveness of
a permit or its requirements if the
permit was issued after the end of the
45-day review period and prior to an
EPA objection. If the permitting
authority has issued a permit prior to
receipt of an EPA objection under this
paragraph, the Administrator will
modify, terminate, or revoke such
permit, and shall do so consistent with
the procedures in § 70.7(g)(4) or (g)(5)(i)
and (ii) of this part except in unusual
circumstances, and the permitting
authority may thereafter issue only a
revised permit that satisfies EPA’s
objection. In any case, the source will
not be in violation of the requirement to
have submitted a timely and complete

application.
* * * * *

m 5. Add §70.12 to read as follows:

§70.12 Public petition requirements.

(a) Standard petition requirements.
Each public petition sent to the
Administrator under § 70.8(d) of this
part must include the following
elements in the following order:

(1) Identification of the proposed
permit on which the petition is based.
The petition must provide the permit
number, version number, or any other
information by which the permit can be
readily identified. The petition must
specify whether the permit action is an
initial permit, a permit renewal, or a
permit modification/revision, including
minor modifications/revisions.

(2) Identification of petition claims.
Any issue raised in the petition as
grounds for an objection must be based
on a claim that the permit, permit
record, or permit process is not in
compliance with applicable
requirements or requirements under this
part. Any arguments or claims the
petitioner wishes the EPA to consider in
support of each issue raised must be
contained within the body of the
petition, or if reference is made to an
attached document, the body of the
petition must provide a specific citation
to the referenced information, along
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with a description of how that
information supports the claim. In
determining whether to object, the
Administrator will not consider
arguments, assertions, claims, or other
information incorporated into the
petition by reference. For each claim
raised, the petition must identify the
following:

(i) The specific grounds for an
objection, citing to a specific permit
term or condition where applicable.

(ii) The applicable requirement as
defined in § 70.2, or requirement under
this part, that is not met.

(iii) An explanation of how the term
or condition in the permit, or relevant
portion of the permit record or permit
process, is not adequate to comply with
the corresponding applicable
requirement or requirement under this
part.

(iv) If the petition claims that the
permitting authority did not provide for
a public participation procedure
required under § 70.7(h), the petition
must identify specifically the required
public participation procedure that was
not provided.

(v) Identification of where the issue
was raised with reasonable specificity
during the public comment period
provided for in § 70.7(h), citing to any
relevant page numbers in the public
comment submitted to the permitting
authority and attaching this public
comment to the petition. If the grounds
for the objection were not raised with
reasonable specificity during the public
comment period, the petitioner must
demonstrate that such grounds arose
after that period, or that it was
impracticable to raise such objections
within that period, as required under
§70.8(d) of this part.

(vi) Unless the grounds for the
objection arose after the public
comment period or it was impracticable
to raise the objection within that period
such that the exception under § 70.8(d)
applies, the petition must identify
where the permitting authority
responded to the public comment,
including page number(s) in the
publicly available written response to
comment, and explain how the
permitting authority’s response to the
comment is inadequate to address the
issue raised in the public comment. If
the response to comment document
does not address the public comment at
all, the petition must state that.

(b) Timeliness. In order for the EPA to
be able to determine whether a petition
was timely filed, the petition must have
or be accompanied by one of the
following: A date or time stamp of
receipt through EPA’s designated
electronic submission system as

described in § 70.14; a date or time
stamp on an electronic submission
through EPA’s designated email address
as described in § 70.14; or a postmark
date generated for a paper copy mailed
to EPA’s designated physical address.

m 6. Add §70.13 to read as follows:

§70.13 Documents that may be
considered in reviewing petitions.

The information that the
Administrator considers in making a
determination whether to grant or deny
a petition submitted under § 70.8(d) of
this part on a proposed permit generally
includes the petition itself, including
attachments to the petition, and the
administrative record for the proposed
permit. For purposes of this paragraph,
the administrative record for a
particular proposed permit includes the
draft and proposed permits; any permit
applications that relate to the draft or
proposed permits; the statement
required by § 70.7(a)(5) (sometimes
referred to as the ‘statement of basis’);
any comments the permitting authority
received during the public participation
process on the draft permit; the
permitting authority’s written responses
to comments, including responses to all
significant comments raised during the
public participation process on the draft
permit; and all materials available to the
permitting authority that are relevant to
the permitting decision and that the
permitting authority made available to
the public according to § 70.7(h)(2) of
this part. If a final permit is available
during the agency’s review of a petition
on a proposed permit, that document
may also be considered as part of
making a determination whether to
grant or deny the petition.

m 7. Add § 70.14 to read as follows:

§70.14 Submission of petitions.

Any petition to the Administrator
must be submitted through the
Operating Permits Group in the Air
Quality Policy Division in the Office of
Air Quality Planning and Standards,
using one of the three following
methods, as described at the EPA Title
V Petitions website: An electronic
submission through the EPA’s
designated submission system identified
on that website (the agency’s preferred
method); an electronic submission
through the EPA’s designated email
address listed on that website; or a
paper submission to the EPA’s
designated physical address listed on
that website. Any necessary attachments
must be submitted together with the
petition, using the same method as for
the petition. Once a petition has been
successfully submitted using one of
these three methods, the petitioner

should not submit additional copies of
the petition using another method. The
Administrator is not obligated to
consider petitions submitted to the
agency using any method other than the
three identified in this section.

[FR Doc. 2020-01099 Filed 2—4-20; 8:45 am]
BILLING CODE 6560-50—-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648

[Docket No. 180209147-8509-02; RTID
0648-XX039]

Fisheries of the Northeastern United
States; Small-Mesh Multispecies
Fishery; Inseason Adjustment to the
Southern Red Hake Possession Limit

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Temporary rule; inseason
adjustment.

SUMMARY: NMFS announces that the
commercial per-trip possession limit for
southern red hake has been reduced for
the remainder of the 2019 fishing year.
Regulations governing the small-mesh
multispecies fishery require this action
to prevent the southern red hake total
allowable landing limit from being
exceeded. This announcement informs
the public of the reduced southern red
hake possession limit.

DATES: Effective February 3, 2020,
through April 30, 2020.

FOR FURTHER INFORMATION CONTACT:
Laura Hansen, Fishery Management
Specialist, (978) 281-9225.
SUPPLEMENTARY INFORMATION:
Regulations governing the red hake
fishery are found at 50 CFR part 648.
The small-mesh multispecies fishery is
managed primarily through a series of
exemptions from the Northeast
Multispecies Fisheries Management
Plan. The regulations describing the
process to adjust inseason commercial
possession limits of southern red hake
are described in §§ 648.86(d)(4) and
648.90(b)(5). These regulations require
the NMFS Regional Administrator,
Greater Atlantic Region, to reduce the
southern red hake per-trip possession
limit from 5,000 lb (2,268 kg) to the
incidental limit of 400 Ib (181 kg) when
landings are projected to reach or
exceed 90 percent of the total allowable
landings (TAL), unless such a reduction
is expected to prevent the TAL from
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being reached. The final rule
implementing the small-mesh
multispecies specifications for 2018—
2020 (83 FR 27713; June 14, 2018) set
the southern red hake inseason
adjustment threshold for the 2019
fishing year as 605,169 1b (274,500 kg);
90 percent of the southern red hake TAL
for the year.

Based on commercial landings data
reported through January 14, 2020, the
southern red hake fishery is projected to
reach 90 percent of the TAL on or
around February 2, 2020. We do not
anticipate that this reduced possession
limit will prevent the TAL from being
achieved. Therefore, effective February
3, 2020, no person may possess on
board or land more than 400 1b (181 kg)
of southern red hake per trip for the

remainder of the fishing year, through
April 30, 2020.

Classification

This action is required by 50 CFR part
648 and is exempt from review under
Executive Order 12866.

The Assistant Administrator for
Fisheries, NOAA, finds good cause
under 5 U.S.C. 553(b)(B) to waive prior
notice and the opportunity for public
comment because it would be contrary
to the public interest. This action
reduces the per-trip possession limit for
southern red hake to the incidental limit
of 400 1b (181 kg) until April 30, 2020,
under current small-mesh multispecies
fishery regulations. The regulations at
§648.86(d) require such action to ensure
that commercial small-mesh
multispecies vessels do not exceed the

TAL set for the southern red hake stock.
While we do not project that the
southern red hake TAL will be
exceeded, a delay in implementation of
this reduction to solicit prior public
comment could undermine the
conservation objectives of the Northeast
Multispecies Fishery Management Plan.
Therefore, pursuant to 5 U.S.C.
553(d)(3), the Assistant Administrator
further finds good cause to waive the
30-day delayed effectiveness period for
the reason stated above.

Authority: 16 U.S.C. 1801 et seq.
Dated: January 30, 2020.

Jennifer M. Wallace,

Acting Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-02175 Filed 2—-3-20; 4:15 pm]
BILLING CODE 3510-22-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF TRANSPORTATION

Office of the Secretary

14 CFR Part 382
[Docket No. DOT-OST-2018-0068]
RIN No. 2105-AE63

Traveling by Air With Service Animals

AGENCY: Office of the Secretary (OST),
U.S. Department of Transportation
(DOT).

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The U.S. Department of
Transportation (Department or DOT) is
seeking comment in this Notice of
Proposed Rulemaking (NPRM) on
proposed amendments to the
Department’s Air Carrier Access Act
(ACAA) regulation on the transportation
of service animals by air. The proposed
amendments are intended to ensure that
our air transportation system is safe for
the traveling public and accessible to
individuals with disabilities.

DATES: Comments should be filed by
April 6, 2020. Late-filed comments will
be considered to the extent practicable.
ADDRESSES: You may file comments
identified by the docket number DOT—
0OST-2018-0068 by any of the following
methods:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and follow
the online instructions for submitting
comments.

e Mail: Docket Management Facility,
U.S. Department of Transportation, 1200
New Jersey Ave. SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

e Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Ave. SE, between 9:00
a.m. and 5:00 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:(202) 493—-2251.

Instructions: You must include the
agency name and docket number DOT-
OST-2018-0068 or the Regulatory
Identification Number (RIN) for the

rulemaking at the beginning of your
comment. All comments received will
be posted without change to http://
www.regulations.gov, including any
personal information provided.
Privacy Act: Anyone can search the
electronic form of all comments
received in any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78), or you may visit https://
www.transportation.gov/privacy.
Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov or to the street
address listed above. Follow the online
instructions for accessing the docket.
FOR FURTHER INFORMATION CONTACT:
Maegan Johnson, Senior Trial Attorney,
Office of Aviation Enforcement and
Proceedings, U.S. Department of
Transportation, 1200 New Jersey Ave.
SE, Washington, DC 20590, 202—-366—
9342, 202-366—7152 (fax),
maegan.johnson@dot.gov (email). You
may also contact Blane Workie,
Assistant General Counsel, Office of
Aviation Enforcement and Proceedings,
Department of Transportation, 1200
New Jersey Ave. SE, Washington, DC
20590, 202-366—9342, 202—-366—7152
(fax), blane.workie@dot.gov.
SUPPLEMENTARY INFORMATION:

Executive Summary

The Department proposes to define a
service animal, under its ACAA
regulations in 14 CFR part 382, as a dog
that is individually trained to do work
or perform tasks for the benefit of a
qualified individual with a disability,
including a physical, sensory,
psychiatric, intellectual, or other mental
disability.? Furthermore, this NPRM
proposes to allow airlines to recognize
emotional support animals as pets
rather than service animals. The NPRM
also proposes to allow airlines to require

1The Department’s proposed definition of a
service animal in this rulemaking is similar to the
definition of a service animal in the Department of
Justice (DOJ) regulations implementing the
Americans with Disabilities Act (ADA), 28 CFR
35.104 and 28 CFR 36.104. However, the
Department proposes a number of service animal
provisions in this proposed rulemaking that differ
from DOJ’s ADA service animal requirements.

all passengers with a disability traveling
with a service animal to complete and
submit to the airline forms developed by
DOT attesting to the animal’s training
and good behavior, certifying the
animal’s good health, and attesting that
the animal has the ability either not to
relieve itself on a long flight or to relieve
itself in a sanitary manner. In addition,
this NPRM would clarify existing
prohibitions on airlines’ imposing breed
restrictions on service animals and
would allow airlines to set policies to
limit the number of service animals that
one passenger can bring onboard an
aircraft. This NPRM would also
generally require service to be
harnessed, leashed, or otherwise
tethered. This NPRM also proposes
requirements that would address the
safe transport of large service animals in
the aircraft cabin and would clarify
when the user of a service animal may
be charged for damage caused by the
service animal. Finally, this NPRM
addresses the responsibilities of code-
share partners, among other provisions.

1. Statutory Authority

The Air Carrier Access Act (ACAA),
49 U.S.C. 1705, prohibits discrimination
in airline service on the basis of
disability. When enacted in 1986, the
ACAA applied only to U.S. air carriers.
On April 5, 2000, the Wendell H. Ford
Aviation Investment and Reform Act for
the 21st Century (AIR-21) amended the
ACAA to include foreign carriers.

The ACAA, while representing a
watershed mandate of
nondiscrimination in air transportation
for passengers with disabilities, does not
specify how U.S. and foreign air carriers
must act to avoid such discrimination.
The statute similarly does not specify
how the Department should regulate
with respect to these issues. In addition
to the ACAA, the Department’s
authority to regulate nondiscrimination
in airline service on the basis of
disability is based in the Department’s
rulemaking authority under 49 U.S.C.
40113, which states that the Department
may take action that it considers
necessary to carry out this part,
including prescribing regulations.

The Department issued its first ACAA
regulation in 1990 following a lengthy
rulemaking process that included a
regulatory negotiation involving
representatives of the airline industry
and representatives from disability


https://www.transportation.gov/privacy
https://www.transportation.gov/privacy
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:maegan.johnson@dot.gov
mailto:blane.workie@dot.gov

Federal Register/Vol.

85, No. 24/ Wednesday, February 5,

2020 /Proposed Rules 6449

communities. Since then, the
Department’s disability regulations have
been amended approximately 15 times
to enhance access. The ACAA
regulations define the rights of qualified
individuals with disabilities 2 and the
obligations of airlines. The regulations
also specify that airlines may refuse to
provide transportation to any passenger
on the basis of safety or to any passenger
whose carriage would violate Federal
Aviation Administration (FAA) or
Transportation Security Administration
requirements or applicable requirements
of a foreign government.3 For example,
the FAA, which is charged with
promoting safe flight of aircraft,* has
long prohibited conduct aboard flights
that interferes with crewmember duties.
FAA regulations state that “no person
may assault, threaten, intimidate, or
interfere with a crewmember in the
performance of the crewmember’s
duties aboard an aircraft being
operated.” 5 The ACAA regulations are
intended to help ensure that individuals
with disabilities enjoy equal access to
the air transportation system.

The Americans with Disabilities Act
(ADA), which was enacted in 1990, does
not cover discrimination against a
person with a disability in air
transportation but prohibits
discrimination against individuals with
disabilities in most other areas of public
life, including employment, State and
local government activities, public
transportation services, and public
accommodations such as restaurants
and retail stores. The ADA requires that
the Department of Justice (DOJ) issue
regulations for implementing Title II,
which applies to State and local
government entities, and Title III, which
applies to public accommodations and
commercial facilities. DOJ first issued
such regulations in 1991 and published
revised regulations in 2010, which took
effect in March 2011. In those
regulations, DOJ defines a service
animal as any dog that is individually
trained to do work or perform tasks for
the benefit of an individual with a
disability, including a physical, sensory,
psychiatric, intellectual, or mental
disability.6 DOJ’s ADA definition of a
service animal differs from DOT’s
current ACAA definition of a service
animal as DOJ does not recognize
emotional support animals as service
animals because they are not

2DOT defines the term Qualified individual with
a disability in 14 CFR 382.3.

314 CFR 382.19(c).

4See 49 U.S.C. 44701.

514 CFR 91.11, 121.580, and 135.120.

6 See DOJ’s ADA definition of a service animal in
28 CFR 35.104 and 28 CFR 36.104.

individually trained to do work or
perform tasks for the benefit of an
individual with a disability 7 and DOJ’s
ADA regulations limit service animals
to dogs.?

The current rulemaking presents
questions about how the ACAA is
reasonably interpreted and applied to
require airlines to accommodate the
needs of individual passengers whose
physical or mental disability
necessitates the assistance of a service
animal in air transportation. In
approaching these questions, the
Department recognizes that the ACAA’s
nondiscrimination mandate is not
absolute. The statute requires airlines to
provide accommodations that are
reasonable in light of the realities and
limitations of air service and the
onboard environment of commercial
airplanes. DOJ, in interpreting the ADA,
similarly allows public accommodations
to consider the characteristics of
miniature horses, including the
implications of their presence on the
safe operation of a given facility, when
determining whether they may be
accommodated within a facility.® The
cabins of most aircraft are highly
confined spaces, with many passengers
seated in close quarters and very limited
opportunities to separate passengers
from nearby disturbances. Animals on
aircraft may pose a risk to the safety,
health, and well-being of passengers and
crew and may disturb the safe and
efficient operation of the aircraft. Any
requirement for the accommodation of
passengers traveling with service
animals onboard aircraft necessarily
must be balanced against the health,
safety, and mental and physical well-
being of the other passengers and crew
and must not interfere with the safe and
efficient operation of the aircraft.

2. Need for a Rulemaking

The Department has identified the
following compelling factors that justify
the issuance of a revision to the
Department’s regulations on traveling by

7DOJ explains that it did not classify emotional
support animals as service animals because the
provision of emotional support, well-being, comfort
and companionship does not constitute work or
tasks. See Nondiscrimination on the Basis of
Disability by Public Accommodations and in
Commercial Facilities, 75 FR 56236, 56269 (Sept.
15, 2010).

8DOJ, while not recognizing miniature horses as
service animals, requires entities covered by the
ADA to make reasonable modifications in their
policies, practices, or procedures to permit an
individual with a disability to use a miniature horse
that has been individually trained to do work or
perform tasks for the benefit of the individual with
a disability. See 28 CFR 35.136(i); 28 CFR
36.302(c)(9).

9See 28 CFR 36.302(c)(9) and see also 28 CFR
35.136.

air with service animals in 14 CFR part
382:

Service Animal Complaints

Service animal-related complaints are
increasingly a more significant portion
of the disability-related complaints that
the Department’s Aviation Consumer
Protection Division and airlines receive.
Given the year-over-year increase in the
number of service animal complaints
received by the Department against
airlines, it is clear that the provision of
assistance to passengers traveling with
service animals is an area of increasing
concern for passengers with disabilities.
The Department received 115 service
animal complaints against airlines in
2018, 70 complaints in 2017, 110
complaints in 2016, and 100 complaints
in 2015, compared with 48 such in 2014
and 45 complaints in 2013.

The increase in the number of service
animal complaints is also representative
of the complaints airlines received
directly from passengers. U.S. and
foreign airlines reported receiving 3,065
service animal complaints directly from
passengers in 2018, 2,473 complaints in
2017, 2,433 in 2016, and 1,629 in 2015,
compared with 1,010 such complaints
in 2014 and 719 in 2013.

Inconsistent Federal Definition of
Service Animal

At the same time, concerns have been
raised by airlines, airports, and
disability advocates about
inconsistencies between the definition
of a service animal under our rules for
U.S. and foreign air carrier services
versus in the airport context. As
explained above, DOJ’s ADA
regulations, which apply to public and
commercial airports and airport
facilities operated by businesses like
restaurants and stores, define a service
animal as any dog that is individually
trained to do work or perform tasks for
the benefit of an individual with a
disability, including a physical, sensory,
psychiatric, intellectual, or mental
disability.1? DOJ does not recognize
emotional support animals as service
animals because they are not
individually trained to do work or
perform tasks for the benefit of an
individual with a disability.1? While
DOJ’s ADA regulations limit service
animals to dogs, entities covered by the
ADA are required to assess whether they
must permit individuals with
disabilities to be accompanied by
miniature horses as a reasonable

10 Sge 28 CFR 35.104 and 28 CFR 36.104.

11 See Nondiscrimination on the Basis of
Disability by Public Accommodations and in
Commercial Facilities, 75 FR 56236, 56269 (Sept.
15, 2010).
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modification.?2 DOT’s current ACAA
regulations, which apply to airlines and
their facilities and services, require
airlines to recognize service animals
regardless of species with exceptions for
certain unusual species of service
animals such as snakes, other reptiles,
ferrets, rodents, and spiders. DOT’s
current ACAA regulations also require
airlines to recognize emotional support
animals as service animals.3
Consequently, a restaurant in an airport
could, without violating DOJ rules, deny
entry to an emotional support animal
that an airline, under the ACAA, would
have to accept. These inconsistencies
between DOT’s ACAA and DOJ’s ADA
definition of a service animal present
practical challenges for airlines and
airports, and are a source of confusion
for individuals with disabilities and the
traveling public.

Unusual Species of Animals

Passengers have attempted to fly with
many different unusual species of
animals, such as a peacock, ducks,
turkeys, pigs, iguanas, and various other
types of animals as emotional support or
service animals, causing confusion for
airline employees and additional
scrutiny for service animal users.
Disability advocates have voiced
concerns that the use of these unusual
service animals on aircraft erodes the
public’s trust and confidence in service
animals. Airlines, meanwhile, have
expressed concern about the heightened
attention these animals have received
and the resources airlines expend each
time an unusual or untrained animal is
presented for transport on an aircraft.

Pets on Aircraft

Passengers wishing to travel with
their pets may be falsely claiming that
their pets are service animals so they
can take their pet in the aircraft cabin
or avoid paying pet fees charged by
most airlines since airlines cannot
charge service animal users a fee to
transport service animals. Airlines have

12 See 28 CFR 35.136(i); 28 CFR 36.302(c)(9). DOJ,
while not recognizing miniature horses as service
animals, requires entities covered by the ADA to
make reasonable modifications in their policies,
practices, or procedures to permit an individual
with a disability to use a miniature horse that has
been individually trained to do work or perform
tasks for the benefit of the individual with a
disability, based on an assessment of factors,
including the type, size, and weight of the
miniature horse and whether the facility can
accommodate these features; whether the handler
has sufficient control of the miniature horse;
whether the miniature horse is housebroken; and
whether the miniature horse’s presence in a specific
facility compromises legitimate safety requirements
that are necessary for safe operation.

13 See 14 CFR 382.117 and Guidance Concerning
Service Animals, 73 FR 27614, 27659 (May 13,
2008).

reported increases in the number of
service animals on aircraft and
expressed concern that the significant
increase in the number of service
animals traveling on aircraft may be the
result of an increase in emotional
support animals and/or passengers
falsely claiming that their pets are
emotional support animals.14
Furthermore, according to airlines,
passengers are increasingly bringing
untrained service animals onboard
aircraft and putting the safety of
crewmembers, other passengers, and
other service animals at risk.

There have also been reports of some
online entities that may, for a fee,
provide individuals with pets a letter
stating that the individual is a person
with a mental or emotional disability
and that the animal is an emotional
support animal or psychiatric service
animal, when in fact it is not. While the
Department’s current service animal
regulation permits airlines to require
documentation from a licensed mental
health professional for the carriage of
emotional support animals, the advent
of online entities that may be
guaranteeing the required
documentation for a fee has made it
difficult for airlines to determine
whether passengers traveling with
animals are traveling with their pets or
with legitimate emotional support
animals.

Misbehavior by Service Animals

The Department’s service animal
guidance provides that all service
animals should be trained to behave

14 See Comment of Delta Air Lines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4141. In 2017, Delta Air Lines carried nearly
250,000 service and support animals, or almost 700
per day. The volume of service and support animals
transported increased about 50 percent from 2016
to 2017 (along with an additional 240,000 pets), but
the growth was not uniform over all categories of
animals. ESAs led this growth with an increase of
approximately 63 percent, while other service
animal transport grew by only approximately 30
percent.

And comment from Airlines for America,
Regional Airline Association, and International Air
Transport Association, https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4288.

From 2016 to 2017, the number of service animals
(excluding ESAs) that U.S. airlines accommodated
in cabin rose by nearly 24%—a rate of increase that
far exceeds that of the number of passengers U.S.
airlines transported over the same period. This rate
of increase is modest, however, when compared to
an explosion in the number of passengers seeking
to travel with ESAs, which increased by 56% in just
one year (from 2016 to 2017). As DOT noted, one
U.S. airline experienced a 75% increase from 2016
to 2017. One [Airlines for America] member airline
has experienced a more than eightfold increase in
the number of ESAs since 2012. In 2017, we
estimate that U.S. airlines accommodated more than
750,000 ESAs in cabin, which constituted 73% of
all estimated service animals transported.

properly in public to be treated as a
service animal.15 Despite this guidance,
some believe that emotional support
animals pose a greater safety risk
because they have not been trained to
mitigate a disability and, therefore, are
less likely to have received adequate
behavioral training.16 Airlines have
reported increases in the number of
behavior-related service animal
incidents on aircraft, including
urinating, defecating, and biting. In
2018 and 2019, some airlines issued
new service animal policies that require
passengers traveling with a service
animal to provide behavior/training
attestations and animal health
information as a condition of
transportation.1? These policies are
mostly applicable to emotional support
and psychiatric service animals and
were created to address perceived or
actual increased incidents of animal
misbehavior on aircraft. In response,
disability rights advocates expressed
concern about the increased burdens
that these polices have placed on
legitimate service animal users.
Disability advocates are also concerned
about the increased stigma and negative
perception of all service animals
traveling on aircraft.

Request for Rulemaking

The Department has heard from the
transportation industry, as well as
individuals with disabilities, that the
current ACAA regulation could be
improved to ensure nondiscriminatory
access for individuals with disabilities,
while simultaneously preventing
instances of fraud and ensuring
consistency with other Federal
regulations. The Psychiatric Service Dog
Society (PSDS), an advocacy group
representing users of psychiatric service
dogs, petitioned the Department in 2009
to eliminate a provision in the
Department’s ACAA regulations
permitting airlines to require
documentation and 48 hours’ advance
notice for users of psychiatric service
animals. PSDS asserted that the
Department’s current regulation treats
individuals with mental and emotional
disabilities unfairly because individuals
traveling with psychiatric service

15 Guidance Concerning Service Animals, 73 FR
27614, 27659 (May 13, 2008).

16 See Comment of Assistance Dogs International,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-4409; “‘Because ESAs are not
required to have any training, any documentation
of a passenger’s need for an ESA fails to address the
issue that causes problems in air travel, the ESA’s
training and behavior.”

17 See discussion on airline service animal
policies the Department’s Final Statement of
Enforcement Priorities Regarding Service Animals,
84 FR 43480 (August 21, 2019).
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animals, animals which are trained to
do work or perform a task to assist
individuals with disabilities, are subject
to more burdensome requirements than
passengers traveling with other trained
service animals.18

The Department also received
comments from airlines and airline
associations regarding the need to revise
the Department’s ACAA service animal
regulations after the Department
published a Notice of Regulatory
Review in the Federal Register on
October 2, 2017, inviting public
comment on existing rules and other
actions that are good candidates for
repeal, replacement, suspension, or
modification.19 Airlines generally asked
that DOT harmonize its ACAA
definition of a service animal with the
service animal definition in DOJ’s ADA
regulations.2? Further, in 2018, ten
disability advocacy organizations urged
the Department to stop the proliferation
of a patchwork of service animal access
requirements in airlines’ service animal
policies.2?

Congressional Mandate

The FAA Extension, Safety, and
Security Act of 2016 requires that the
Department issue a supplemental notice
of proposed rulemaking on various
access issues referenced in the
Secretary’s June 15, 2015, Report on
Significant Rulemakings, including
traveling by air with service animals.22
Further, the FAA Reauthorization Act of
2018 (The FAA Act) requires the
Department to conduct a rulemaking
proceeding on the definition of the term
service animal and to develop minimum

18 See Psychiatric Service Dog Society, DOT—
0OST-2009-0093-0001, 1-2, at https://
www.regulations.gov/document?’D=DOT-OST-2009-
0093-0001 (April 21, 2009).

1982 FR 45750 (Oct. 2, 2017).

20 See, e.g., Comment from Airlines for America
at https://www.regulations.gov/document?D=DOT-
OST-2017-0069-2751 (December 4, 2017); Comment
from International Air Transport Association at
https://www.regulations.gov/document?D=DOT-
OST-2017-0069-269 (December 1, 2017); Comment
from Kuwait Airways at https://
www.regulations.gov/document?’D=DOT-OST-2017-
0069-2679 (December 1, 2017); and Comment from
National Air Carrier Association at https://
www.regulations.gov/document?’D=DOT-OST-2017-
0069-2771 (December 4, 2017).

21 etter to Secretary Chao from American
Association of People with Disabilities, Bazelon
Center for Mental Health Law, Christopher and
Dana Reeve Foundation, Disability Rights
Education and Defense Fund, National Association
of the Deaf, National Disability Rights Network,
Paralyzed Veterans of America, The Arc of the
United States, The National Council on
Independent Living, and United Spinal Association
(February 6, 2018) at https://www.regulations.gov/
document?D=DOT-OST-2015-0246-0315.

22 The FAA Extension, Safety, and Security Act
of 2016, Public Law 114-190, Sec. 2108 (July 15,
2016).

standards for what is required for
service and emotional support
animals.23 Congress also required the
Department to consider whether it
should align DOT’s ACAA definition of
a service animal with the service animal
definition established by DOJ in its rule
implementing the ADA.24

In addition, Congress directed the
Department to consider the following
measures to ensure that pets are not
claimed as service animals: (1) Photo
identification for service animals, (2)
training documentation, (3) medical
documentation indicating the tasks the
animal performs to assist its user, and
(4) whether more than one service
animal should be permitted to
accompany a passenger.25 Moreover, the
FAA Act requires the Department to
consider the following to ensure the
health and safety of passengers onboard
aircraft: (1) Whether to require health
and vaccination records for service
animals, (2) whether to require third-
party proof of behavior training for
service animals. Finally, DOT must
consider the impact of additional
requirements on passengers with
disabilities traveling with service
animals and ways to eliminate or
mitigate those impacts. The Department
is considering each of these measures as
part of the present rulemaking. The FAA
Act directs the Department to issue a
final rule on service animals no later
than March 22, 2020.

ACCESS Advisory Committee

In April 2016, the Department
established an Advisory Committee on
Accessible Air Transportation (ACCESS
Advisory Committee) to negotiate and
develop a proposed rule concerning
accommodations for individuals with
disabilities traveling by air with service
animals.26 The Committee members and
other interested parties discussed the
following issues: (1) Distinguishing
between emotional support animals and
other service animals; (2) limiting the
species of service animals that airlines
are required to transport; (3) limiting the
number of service animals that a single
individual should be permitted to
transport; and (4) requiring attestation
from all service animal users that their
animal has been trained to behave in a
public setting. However, despite good
faith efforts, the ACCESS Advisory
Committee was not able to reach
consensus on how the service animals
regulations should be revised.

23 The FAA Reauthorization Act of 2018, Public
Law 115-254, Sec. 437 (October 5, 2018).

24]d.

251d,

2681 FR 20265 (Apr. 7, 2016).

Nevertheless, the Department gathered
useful information during this process
from disability rights advocates, the
airline industry, an association
representing flight attendants, and other
interested parties.

3. The ANPRM

On May 23, 2018, the Department
published in the Federal Register an
Advance Notice of Proposed
Rulemaking (ANPRM) titled “Traveling
by Air with Service Animals.” 27 In the
ANPRM, the Department sought
comment on how to amend the
Department’s ACAA regulations to
address the problems that exist with the
rule, while also ensuring
nondiscriminatory access for
individuals with disabilities in air
transportation.

In the ANPRM, the Department
sought comment on the following: (1)
Whether psychiatric service animals
should be treated similarly to other
service animals; (2) whether there
should be a distinction between
emotional support animals and other
service animals; (3) whether emotional
support animals, if allowed onboard a
flight, should be required to travel in pet
carriers for the duration of the flight; (4)
whether the species of service animals
and emotional support animals that
carriers are required to transport should
be limited (for example, limited to dogs
only); (5) whether the number of service
animals/emotional support animals
should be limited per passenger; (6)
whether an attestation should be
required from all service animal and
emotional support animal users that
their animals have been trained to
behave in a public setting; (7) whether
service animals and emotional support
animals should be harnessed, leashed,
or otherwise tethered; (8) whether there
are safety concerns with transporting
large service animals and if so, how to
address them; (9) whether airlines
should be prohibited from requiring a
veterinary health form or immunization
record from service animal users
without an individualized assessment
that the animal would pose a direct
threat to the health or safety of others or
would cause a significant disruption in
the aircraft cabin; and (10) whether U.S.
airlines should continue to be held
responsible if a passenger traveling
under the U.S. carrier’s code faces
additional restrictions on travel with a
service animal on a flight operated by

27 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832 (May 23, 2018).
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the U.S. carrier’s foreign codeshare
partner.28

The Department received
approximately 4,500 comments over the
45-day comment period from disability
advocacy organizations, airlines, human
and animal health organizations,
consumer groups, and other interested
parties; the vast majority of these
comments were from individual
members of the public.2? The

Department has carefully reviewed and
considered the comments received and
is proposing a rulemaking that is
designed to ensure that airlines provide
nondiscriminatory access to passengers
with disabilities who require the
assistance of service animals while
incorporating modifications to these
requirements reasonably designed to
ensure that airlines remain able to

provide for the safety and well-being of
all passengers and crewmember and the
safe and efficient operation of the
aircraft. The Department’s responses to
the comments are set forth below,
immediately following a summary of
regulatory provisions and a summary of
the regulatory impact analysis.

4. Summary of Proposed Regulatory
and Deregulatory Provisions

Subject

Proposal

Definition of Service Animal

Emotional Support Animals

Treatment of Psychiatric Service
Animals.

Species

Health Form

Behavior and Training Attestation ..

tation.
Relief Attestation

Number of Service Animals per
Passenger.

Large Service Animals ...........c........

Control of Service Animals

Service Animal Breed or Type

Check-In Requirements

A service animal would be defined as a dog that is individually trained to do work or perform tasks for the
benefit of a qualified individual with a disability, including a physical, sensory, psychiatric, intellectual, or
other mental disability.

Carriers would not be required to recognize emotional support animals as service animals and may treat
them as pets.

Psychiatric service animals would be treated the same as other service animals that are individually
trained to do work or perform a task for the benefit of a qualified individual with a disability.

Carriers would be permitted to limit service animals to dogs.

Carriers would be permitted to require passengers to remit a completed U.S. Department of Transportation
Service Animal Air Transportation Health Form as a condition of transportation.

Carriers would be permitted to require passengers to remit a completed U.S. Department of Transportation
Service Animal Air Transportation Behavior and Training Attestation Form as a condition of transpor-

Carriers would be permitted to require individuals traveling with a service animal on flights eight hours or
longer to complete a U.S. Department of Transportation Service Animal Relief Attestation as a condition
of transportation.

Carriers would be permitted to limit the number of service animals traveling with a single passenger with a
disability to two service animals, and would be permitted to require that both service animals fit on their
handler’s lap and/or within their handler’s foot space on the aircraft.

Carriers would be permitted to require a service animal to fit within its handler’s foot space on the aircraft.

Carriers would be permitted to require that a service animal be harnessed, leashed, tethered, or otherwise
under the control of its handler.

Carriers would be prohibited from refusing to transport a service animal based solely on breed or general-
ized physical type, as distinct from an individualized assessment of the animal’s behavior and health.

Carriers that require a passenger with a disability to check-in at the airport prior to the travel time required
for the general public would be required to make an employee available promptly to assist the pas-
senger with the check-in process.

5. Summary of Regulatory Impact
Analysis

The Department has prepared a
preliminary regulatory evaluation in
support of the NPRM to amend the
ACAA service animal regulations. DOT
proposes to define a service animal as
a dog that is individually trained to do
work or perform tasks for the benefit of
a qualified individual with a disability,
including a physical, sensory,
psychiatric, intellectual, or other mental
disability. DOT’s proposed service
animal definition also explains that
emotional support animals, comfort
animals, companionship animals, and
service animals in training are not
service animals for purposes of this rule.
In addition, DOT proposes to treat
psychiatric service animals (animals
that assist individuals with mental
health related disabilities) like other
service animals. Under the proposed

28]d.

rule, airlines would be allowed to
require passengers traveling with a
service animal to complete forms
attesting that the passenger’s service
animal has been individually trained to
do work or perform tasks for the benefit
of the passenger with a disability, the
animal has been trained to behave in
public, the animal is in good health, and
the animal has the ability either not to
relieve itself on a long flight or to relieve
itself in a sanitary manner.

Under the proposed rulemaking,
carriers would no longer be required to
recognize emotional support animals as
service animals. Passengers currently
have an incentive to claim pets as
emotional support animals as existing
regulations require carriers to transport
all emotional support animals at no cost
to the passenger.

The primary economic impact of this
proposed rulemaking is that it

29 See Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, https://

eliminates a market inefficiency. The
current policy amounts to a price
restriction, which requires carriers to
forgo a potential revenue source. In
addition, the current policy, which
effectively sets the price at zero,
requires carriers to use resources to
provide an accommodation for
emotional support animals.

There is one quantified cost element:
A potential burden on passengers
traveling with service animals who may
be required to submit up to three DOT
forms to carriers. For Paperwork
Reduction Act (PRA) purposes, we
estimate that the forms could create
144,000 burden hours and $3.0 million
in costs per year. In some cases,
however, carriers already ask passengers
to complete equivalent non-
governmental forms. Thus, the PRA
numbers likely overestimate the burden
that would result from this rulemaking.

www.regulations.gov/docket?’D=DOT-OST-2018-
0068.
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TABLE ES—1—SUMMARY OF IMPACTS DUE TO PROPOSED RULEMAKING

[Millions of 2018 dollars]

Impact

Annual value

Paperwork burden for passengers traveling with service animals
Discomfort to passengers who no longer will travel with ESAs
Eliminated deadweight loss; transfer of surplus from consumers to producers (increased fees paid by passengers travelling

with ESAs).

Reduction in negative externalities caused by ESAs
Secondary market impacts due to reduced demand for ESA documentation Service

—-$3.0.
Not quantified.
$75.1 (total).

Not quantified.
Not quantified.

Public or non-use values or negative
externalities in ESA travel could affect
the efficiency consequences of this
proposed rule. The preliminary
regulatory evaluation describes the
potential impacts of non-use values and
negative externalities in detail but does
not quantify them due to a lack of data.
The Department requests information
and data to quantify and evaluate the
extent of these impacts.

1. Service Animal Species

Current Requirements

The Department’s current service
animal rule does not include a species
restriction with the exception of certain
unusual species, such as snakes, other
reptiles, ferrets, rodents, and spiders.

The ANPRM

In the ANPRM, the Department
sought comment on what, if any, species
limitations should be placed on service
animals.30 In light of suggestions made
by certain disability advocacy
organizations, the Department also
sought specific comment on whether
capuchin monkeys should be
recognized as service animals.3? Finally,
the Department requested comment on
whether it should recognize miniature
horses under its definition of a service
animal, as some individuals with
disabilities prefer miniature horses
instead of dogs as service animals for
religious reasons, because of their long
life spans, and/or because of allergies.32

Comments Received

Individual commenters, disability
advocates, airlines, and other
commenters all support dogs as service
animals. This result is not surprising as
the Department has been consistently
informed that the clear majority,
approximately 90 percent or more, of
service animals that travel on aircraft
are dogs. Some commenters note that
dogs are the preferred species for service

30 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23839.

31]d. at 23840.

32[d.

animals because they can be more easily
trained to mitigate a passenger’s
disability than other animals. In a joint
comment filed by Airlines for America
(A4A), the Regional Airline Association
(RAA), and International Air Transport
Association (IATA), these associations
commented that dogs in particular can
hold their elimination functions for
extended amounts of time, have the
correct temperament to serve as service
animals, and can be trained to behave
appropriately in public and around
large groups of people.33 Assistance
Dogs International (ADI) notes
specifically that dogs have been
assisting individuals with disabilities
for over 100 years.34

A smaller majority of disability
advocate organizations and airports
support both dogs and miniature horses
as service animals. Disability advocates
argue that miniature horses should be
recognized subject to aircraft space
restraints for those individuals with
disabilities who rely on these animals,
while airports argue for their inclusion
to promote greater predictably for
passengers with disabilities and airport
operators. Although miniature horses do
not fall under DOJ’s definition of a
service animal, DOJ requires covered
entities such as airports to permit
individuals with disabilities to use
miniature horses, where reasonable, if
the miniature horse has been
individually trained to do work or
perform tasks for the benefit of the
individual with a disability.35

Some disability organizations,
however, argue against miniature horses
as service animals, reasoning that horses
are not commonly used as service
animals and that excluding them from
the rule will not impact many
individuals with disabilities. Some
airline commenters acknowledged that
they receive very few requests to

33 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.

34 Comment of Assistance Dogs International,
https://www.regulations.gov/document?’D=DOT-
OST-2018-0068-4409.

35 See 28 CFR 36.302(c)(9) and 28 CFR 35.136.

accommodate miniature horses each
year and further oppose the inclusion of
miniature horses as service animals
because they are too large and inflexible
to be safely accommodated on an
aircraft and to fit within a passenger’s
foot space.

A small number of disability
advocacy organizations support
capuchin monkeys as service animals
because of their ability to assist
individuals with limited mobility with
in-home services; however, these groups
recognize that capuchin monkeys must
be contained in a carrier in the airport
and on the aircraft because of the
potential danger they pose. Other
disability advocacy organizations,
airlines, and animal health associations
strongly oppose recognizing capuchin
monkeys as service animals. These
groups argue that capuchin monkeys,
while trained to do work or perform
tasks for individuals with disabilities,
are not domesticated animals and can be
prone to increased aggression. Other
groups oppose capuchin monkeys and
other non-human primates as service
animals, citing DOJ’s position that these
animals have the potential for disease
transmission and that they exhibit
unpredictable aggressive behavior.25

While Paralyzed Veterans of America
(PVA) supports some limitations on the
type of species that may be used as
service animals or emotional support
animals, the organization argues that
access should be provided for all
species and sizes of dogs, cats, rabbits,
miniature horses, capuchin monkeys
and other species that can be trained to
behave appropriately and be safely
brought on airplanes.36 Finally, while
the Association of Flight Attendants
(AFA) commented that service animals
and ESAs should be limited by species,
it recognized that it was not in a
position to make specific
recommendations about the type of
species airlines should be required to

36 Comment of Paralyzed Veterans of America,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-4187.
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transport.3” However, AFA recognized
that it is appropriate for the Department
under the ACAA to consider the
characteristics of the animal that may be
carried in the cabin, the size of the
animal, and the aircraft’s ability to
accommodate the animal.

DOT Response

DOT proposes to define a service
animal as a dog that is individually
trained to do work or perform tasks for
the benefit of a qualified individual
with a disability, including a physical,
sensory, psychiatric, intellectual, or
other mental disability. DOT’s proposed
service animal definition also explains
that emotional support animals, comfort
animals, companionship animals, and
service animals in training are not
service animals. Consistent with this
definition, the Department proposes to
limit the species of service animals to
dogs. Under the Department’s proposal,
airlines could choose to transport other
species of animals that assist
individuals with disabilities in the
cabin for free pursuant to an established
airline policy, but would only be
required under Federal law to recognize
dogs as service animals. The
Department considered the fact that
dogs are the most common animal
species used by individuals to mitigate
disabilities both on and off aircraft as
noted by many commenters. Dogs also
have both the temperament and ability
to do work and perform tasks while
behaving appropriately in a public
setting and while being surrounded by
a large group of people.

The Department considered, but
decided against, a proposal that would
include other species as service animals,
including capuchin monkeys and
miniature horses. Although trained
capuchin monkeys can assist persons
with limited mobility with their daily
tasks, we are not proposing to recognize
capuchin monkeys as service animals
because they may present a safety risk
to other passengers as they have the
potential to transmit diseases and may
exhibit “unpredictable aggressive
behavior.” 38 Further, according to
information the Department received
from Helping Hands: Monkey Helpers,39

37 Comment of the Association of Flight
Attendants, https://www.regulations.gov/document?
D=DOT-OST-2018-0068-4207.

38 Nondiscrimination on the Basis of Disability in
State and Local Government Services, 75 FR 56164,
56194 (Sept. 5, 2010).

39 Helping Hands monkeys are New World
monkeys, native to Central and South America.
New World monkeys do not carry the zoonotic
diseases often associated with Old World monkeys
(from Africa) such as Herpes B, Monkey Pox, or
Simian Immunodeficiency Virus (SIV). However,
according to the CDC, New World monkeys do carry

it is often, if not always, qualified
trainers rather than individuals with
disabilities, who travel by air with
capuchin monkeys, as the trainer
delivers the monkeys. However, neither
the existing regulation nor the proposed
rule would require airlines to transport
service animals when they are not
accompanied by the service animal user.
Because individuals with disabilities
may have significantly more difficulty
obtaining the assistance of capuchin
monkeys if they are not allowed to
travel by air with their trainer, the
Department seeks comment on whether
to require airlines to allow the transport
of closed-colony capuchin monkeys 40
in a carrier (capuchin monkeys weigh
approximately 6-10 lbs.) and when
traveling with a qualified trainer.41

In addition, the Department did not
propose to include miniature horses in
its definition of a service animal given
size limitations on aircraft. The
Department seeks comment on its
proposal to limit service animals to
dogs.

2. Breed or Type Restrictions

Current Requirements

While the Department’s disability
regulations allow airlines to deny
transportation to an animal if, among
other things, it poses a direct threat to
the health or safety of others, the
Department has taken the position that
restrictions on specific dog breeds or
types are inconsistent with its current
service animal regulation.42

ANPRM

Although the Department did not
specifically seek comment on whether

and potentially transmit tuberculosis, measles,
enteric diseases (salmonella, shigella,
cryptosporidium, and giardia).

40 According to Helping Hands: Monkey Helpers,
its capuchin monkeys were bred from an existing
colony first obtained within the United States in
1979 and continue to be housed in a closed colony,
which means that the organization knows exactly
where the monkeys come from, including their
parentage, and have complete medical histories on
every monkey in the program. However, according
to CDC, most of the zoonotic diseases associated
with New World NHPs can be acquired from
humans. A “closed colony” does not ensure that
these animals are or will remain free of zoonotic
diseases of concern. TB, in particular, is always
acquired from humans. The comment does not
mention routine, regular TB testing, which is a
necessary component of a “closed colony.”” More
information is available at https://
www.monkeyhelpers.org.

41 The Department notes that under 42 CFR 71.53,
the importation of any non-human primate into the
United States is prohibited unless the importer is
registered with the CDC and the purpose of the
import is limited to science, education, or
exhibition.

42 See Final Statement of Enforcement Priorities
Regarding Service Animals, 84 FR 43480 (August
21, 2019).).

airlines should be permitted to refuse
transportation to certain breeds or types
of service dogs, the Department received
a number of comments on airline breed
restrictions.

Comments Received

The Department received hundreds of
comments from individual commenters
on whether airlines should be permitted
to restrict service dogs based on breed
or type. Delta Air Lines, Inc. (Delta Air
Lines) commented that carriers should
be permitted to impose such restrictions
to ensure the safety of passengers on
aircraft if the Department does not
establish a clear means to demonstrate
that an animal can behave properly.43
No other airline and no disability rights
organization addressed this issue as the
ANPRM did not specifically call for
comment on this subject.

Most individual commenters did not
support allowing airlines to impose
breed restrictions on service animals.
These commenters stated that pit-bull
bans are discriminatory and that their
pit-bull-type dogs, like other dogs, can
be trained to perform tasks to mitigate
a user’s disabilities and can be well
behaved. These commenters also
questioned an airline’s ability to
determine whether a dog is a “‘pit bull”
simply by looking at the animal’s
features. Conversely, approximately 22
percent of commenters supported a
breed or type restriction on dogs such as
pit bulls (typically taken to include
American pit bull terriers, Staffordshire
bull terriers, and American Staffordshire
bull terriers), as well as other types of
dogs that commenters believe are
commonly known to be aggressive.

DOT Response

The Department is proposing that
airlines should continue to be
prohibited from restricting service
animals based solely on the breed or
generalized type of dog. The
Department’s policy has been to require
airlines to conduct individualized
assessments of particular service
animals based on the animal’s evident
behavior or health, rather than applying
generalized assumptions about how a
breed or type of dog would be expected
to behave. Under this policy, the
Department allows airlines to refuse
transportation to dogs that exhibit
aggressive behavior and that pose a
direct threat to the health or safety of
others regardless of breed, and we
propose to retain that policy in our new
service animal rule. We note that DOJ

43 Comment of Delta Air Lines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4141.
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also rejects an outright ban on service
animals because of their breed in
implementing its regulations under the
ADA. DOJ has advised municipalities
that prohibit specific breeds of dogs that
they must make an exception for a
service animal of a prohibited breed,
unless the dog poses a direct threat to
the health or safety of others, a
determination that must be made on a
case-by-case basis.*4

However, the Department
understands the concerns raised about
pit bulls and certain other breeds or
types of dogs that have a reputation of
attacking people and inflicting severe
and sometimes fatal injuries. The
Department also understands that there
may be concerns that certain dogs may
be dangerous because of their muscular
bodies, large and powerful jaws and
neck muscles, and ferocity when
provoked to attack. The Department
seeks comment on whether these
concerns are valid. In particular, the
Department seeks comment on whether,
notwithstanding the DOJ rules under the
ADA, the unique environment of a
crowded airplane cabin in flight justifies
permitting airlines to prohibit pit bulls
and any other particular breeds or types
of dogs from traveling on their flights
under the ACAA even when those dogs
have been individually trained to
perform as service animals to assist a
passenger with a disability. The
Department will consider this question
in light of the full rulemaking record
when finalizing this rule. The
Department also seeks comment on

44 See Frequently Asked Questions about Service
Animals and the ADA, Questions 22—24, available
at https://www.ada.gov/regs2010/service_animal_
qa.html (July 20, 2015): [IIf an individual uses a
breed of dog that is perceived to be aggressive
because of breed reputation, stereotype, or the
history or experience the observer may have with
other dogs, but the dog is under the control of the
individual with a disability and does not exhibit
aggressive behavior, the public accommodation
cannot exclude the individual or the animal from
the place of public accommodation. The animal can
only be removed if it engages in the behaviors
mentioned in § 36.302(c) (as revised in the final
rule) or if the presence of the animal constitutes a
fundamental alteration to the nature of the goods,
services, facilities, and activities of the place of
public accommodation.

See also 75 FR 56236, 52266-56267 (September
15, 2010): [I]f an individual uses a breed of dog that
is perceived to be aggressive because of breed
reputation, stereotype, or the history or experience
the observer may have with other dogs, but the dog
is under the control of the individual with a
disability and does not exhibit aggressive behavior,
the public accommodation cannot exclude the
individual or the animal from the place of public
accommodation. The animal can only be removed
if it engages in the behaviors mentioned in
§36.302(c) (as revised in the final rule) or if the
presence of the animal constitutes a fundamental
alteration to the nature of the goods, services,
facilities, and activities of the place of public
accommodation.

whether its proposal to allow airlines to
conduct an individualized assessment
of a service animal’s behavior to
determine whether the service animal
poses a direct threat to the health or
safety of others is an adequate measure
to ensure that aggressive animals are not
transported on aircraft, rather than
banning an entire breed or type of
service animal.

3. Emotional Support Animals

Current Requirements

For purposes of air transportation,
under our existing rules, DOT considers
a service animal to be any animal that
is individually trained or able to
provide assistance to a qualified person
with a disability; or any animal shown
by documentation to be necessary for
the emotional well-being of a
passenger.45 However, while the
Department currently requires airlines
to recognize emotional support animals
as service animals, it allows airlines to
require that emotional support animal
users provide a letter from a licensed
mental health professional of the
passenger’s need for the animal.
Currently, the Department’s ACAA rules
allow airlines to require emotional
support animal users to provide current
documentation (no older than one year
from the date of the passenger’s
scheduled initial flight) on the
letterhead of a licensed mental health
professional stating the following:

(1) The passenger has a mental or
emotional disability recognized in the
Diagnostic and Statistical Manual of
Mental Disorders—Fourth Edition (DSM
v);

(2) The passenger needs the emotional
support or psychiatric service animal as
an accommodation for air travel and/or
for activity at the passenger’s
destination;

(3) The individual providing the
assessment is a licensed mental health
professional, and the passenger is under
his or her professional care; and

(4) The date and type of the mental
health professional’s license and the
state or other jurisdiction in which it
was issued.46

Furthermore, to enable airlines
sufficient time to assess the passenger’s
documentation, DOT permits airlines to
require 48 hours’ advance notice of a
passenger’s wish to travel with an
emotional support animal so that
airlines can verify the documentation.
Airlines are also permitted to require
that passengers traveling with emotional

45 See 14 CFR 382.117; Guidance Concerning
Service Animals, 73 FR 27614, 27663 (May 13,
2008).

4614 CFR 382.117(e)(1)-(4).

support animals check-in one hour
before the check-in time for the general
public.4”

The ANPRM

In the ANPRM, the Department
described the concerns raised by
airlines, disability advocates, flight
attendants, and the traveling public that
emotional support animals may pose a
safety risk to other service animals,
passengers, and airline personnel and
could create a disturbance or disruption
that would interfere with the safe and
efficient operation of the aircraft. The
Department sought comment on
whether it should continue to include
emotional support animals in the
definition of a service animal in its
ACAA regulation, or adopt a definition
of service animal similar to the
definition in DOJ’s ADA regulation
where emotional support animals are
not recognized as service animals.48

In the event that the Department
decided to continue to recognize
emotional support animals as service
animals, the Department sought
comment on whether it should continue
to allow airlines to require emotional
support animal users to provide
documentation.4® The Department also
sought comment on alternative
approaches to documentation that can
be used to verify an emotional support
animal’s status.5° Further, the
Department sought comment on
whether emotional support animals
should be regulated separately and
distinctly from service animals, and if
airlines are required to transport
emotional support animals, whether
airlines should be allowed to require
that emotional support animals be
contained.5?

Comments Received

Should the Department continue to
include emotional support animals in
the Department’s ACAA definition of a
service animal?

Most organization commenters urged
the Department to align its definition of
a service animal with DOJ’s definition of
a service animal, which does not
recognize emotional support animals
and limits service animals to dogs
individually trained to do work or
perform a task for an individual with a
disability. As part of this NPRM, the
Department seeks comment on reasons

4714 CFR 382.27(c)(8).

48 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23838.

49]d.

50 Id

51]d
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the regulation of service animals on
aircraft should or should not differ from
DOJ’s regulation of service animals
under its rules implementing the ADA.
Airline organizations commented that
the Department should follow DOJ’s
lead and exclude emotional support
animals from the definition of a service
animal in the air transportation context
because DOJ’s definition is “‘better
suited to the particular challenges
associated with accommodating animals
in the aircraft cabin environment, which
involves allowing animals to travel in a
confined, noisy, moving space at high
altitude . . . and in close proximity to
crew, passenger, and other animals and
no opportunity to remove the animal
during flight.”” 52 Similarly, disability
advocates have commented that the
Department’s current rule, which
classifies emotional support animals as
service animals, causes significant
confusion in the disability community.

However, while disability advocates,
airlines, and the majority of commenters
agree that emotional support animals
should be removed from the definition
of a service animal, they disagree on
whether the Department should
recognize emotional support animals as
an accommodation for individuals with
disabilities that would be regulated
separately and distinctly from service
animals. Most advocacy organizations
support a definition of service animal
focused on animals trained to do work
or perform tasks for the benefit of
individuals with disabilities, similar to
DQJ’s definition. Those advocacy
organizations, however, support the
Department’s continued recognition of
emotional support animals, so long as
emotional support animals are regulated
separately and distinctly from service
animals.

The National Federation of the Blind
(NFB) 53 commented that emotional
support animals, which are untrained to
mitigate a disability, should be
permitted as an accommodation subject
to “specific and more restrictive
conditions” of carriage. In addition,
Psychiatric Service Dog Partners
(PSDP) 5¢ commented that regulating
emotional support animals differently
from other service animals is warranted
given that emotional support animals
have not been trained to perform a

52 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?’D=DOT-OST-2018-0068-4288.

53 Comment of the National Federation of the
Blind, https://www.regulations.gov/document?
D=DOT-OST-2018-0068-3261.

54 Comment of Psychiatric Service Dog Partners,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-3117.

specific task for a passenger with a
disability, and emotional support
animal users are likely not aware of
DOT’s behavior expectations or the
required public access training
protocols.

Similarly, in a joint comment filed by
A4A, RAA, and IATA, these
associations commented that should the
Department continue to recognize
emotional support animals, a decision
opposed by the associations, emotional
support animals should be regulated
separately and distinctly from service
animals and subject to more stringent
requirements than service animals, such
as documentation from a licensed
mental health professional who has
examined and diagnosed the emotional
support animal user in person.55

The majority of individual
commenters provided general
statements of support for the
Department’s continued recognition of
emotional support animals, and did not
opine on whether emotional support
animals should be regulated separately
from service animals. Generally, these
individuals, along with those disability
advocates in support of the continued
recognition of emotional support
animals, argue that the Department
should continue to recognize the vital
role that emotional support animals
play in mitigating mental and emotional
disabilities during air transportation and
at a passenger’s destination.
Specifically, PVA insists that passengers
with disabilities have access to their
emotional support animals as the mere
presence of these animals
accommodates a person’s disability and
may be crucial to allowing a person
with a disability to travel by air.56
Similarly, the American Council of the
Blind (ACB) recognizes that emotional
support animals can perform a vital role
for individuals who are incapable of
moving freely through society.57

Autism Speaks commented that the
Department should afford individuals
with disabilities who rely on emotional
support and psychiatric service animals
“with the same legal protections as
people who use other service
animals.” 58 Autism Speaks
acknowledges that “people may not see

55 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.

56 Comment of Paralyzed Veterans of America,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-4187.

57 Comment of American Council of the Blind,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-4133.

58 Comment of Autism Speaks, https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4268.

the services psychiatric service animals
and emotional support animals provide
because sometimes these services may
not be obvious; autism itself may be an
invisible disability,” but “‘the needs of
many people with autism for emotional
support, however, are very real.”
Airlines have indicated that fraud and
safety are the primary reasons they
oppose the Department’s continued
recognition of emotional support
animals. In a joint comment filed by
A4A, RAA, and TATA, these
associations commented that “incidents
involving animals that allegedly are
[emotional support animals] [have]
become an unacceptable threat to the
health and safety of airline staff and the
traveling public, including qualified
individuals with a disability who travel
with a trained service animal and those
trained service animals themselves.”” 59
With respect to fraud, airlines
commented that individuals traveling
with purported emotional support
animals may not actually be individuals
with disabilities, and the surge in the
transport of emotional support animals
on aircraft is fueled by “cheap and easy
availability of fraudulent credentials.”
American Airlines, Inc. (American
Airlines) commented that it experienced
a 48-percent increase in the number of
emotional support animals carried in
2017 compared to 2016 (105,155 in 2016
and 155,790 in 2017).60 American
Airlines also commented that it
experienced a 17-percent decline in the
number of requests to transport pets for
a fee in 2017 in comparison to 2016.
Spirit Airlines, Inc. (Spirit Airlines)
commented on the loss of millions of
dollars in pet carriage fees from
passengers fraudulently claiming their
“house pets are service or support
animals” and on instances of emotional
support animal misbehavior as
justification for why the Department
should not recognize emotional support
animals.61 Delta Air Lines recognizes
that some passengers with disabilities
“have a legitimate need” for emotional
support animals; however, the carrier
opposes the Department’s continued
recognition of emotional support
animals and urged the Department to
adopt the DOJ definition of a trained
service animal. Delta believes that
passengers who currently have a

59 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.

60 Comment of American Airlines, Comment of
American Airlines, Inc. https://
www.regulations.gov/document?’D=DOT-OST-2018-
0068-3507.

61 Comment of Spirit Airlines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4226.
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legitimate need for an emotional
support animal could still be
accommodated on aircraft under the
DOJ definition of a service animal, if
these passengers trained their animals to
become psychiatric service animals,
which are recognized as service animals
by DQOJ.62 However, Spirit Airlines
contends that the Department should
eliminate the category of emotional
support animals in its regulations
because emotional support animals
generally receive “absolutely no
training, neither obedience nor specific
to their owner’s disability”” (emphasis in
original).63 Most U.S. carriers believe
that most of the fraud and safety issues
on which the Department sought
comment in the ANPRM would be
mitigated if DOT adopted a definition of
service animal that excluded emotional
support animals.

While U.S. airlines oppose the
Department’s continued recognition of
emotional support animals, foreign
carriers are split on this issue. Those
foreign carriers in support of emotional
support animals urge the Department to
define emotional support animals
separately from service animals and
subject them to a more stringent
regulatory standard. Health and safety
concerns continue to be the primary
justification provided by foreign carriers
in support of eliminating emotional
support animals or subjecting them to
stricter regulation.

Should the Department continue to
allow airlines to require emotional
support animal users to provide medical
documentation and advance notice?

While most disability advocates
oppose allowing airlines to require
documentation from service animal
users, including emotional support
animal users, some advocacy
organizations are in favor of
documentation exclusively for
emotional support animals. Some
advocacy organizations support
documentation for all service animal
users in the form of a decision-tree,
which is a series of questions designed
to educate the public on traveling with
service animals and reduce the
instances of individuals fraudulently
representing their pets as service
animals. Some advocates and airlines
expressed support for behavior
attestations, another form of
documentation first suggested during a
2016 negotiated rulemaking as a

62 Comment of Delta Air Lines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4141.

63 Comment of Spirit Airlines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4226.

potential measure to be proposed by the
Department in a future rulemaking.64
Since the negotiated rulemaking, several
carriers have created their own
behavioral attestations as one of many
service animal policy changes that
carriers put into place in 2018 and 2019.
Finally, some disability advocacy
organizations that oppose
documentation for service animals,
including emotional support animals,
commented that the Department should
only permit airlines to make the same
inquiries that DOJ permits under its
regulation implementing the ADA: (1) Is
the animal required because of a
disability? and (2) What work or task
has the animal been trained to

perform? 65

While all commenting U.S. airline
opposed the Department’s continued
recognition of emotional support
animals, airlines have commented that
if the Department continues to require
airlines to transport emotional support
animals as an accommodation for
individuals with disabilities, airlines
should be permitted to require those
passengers to provide documentation
from a medical professional that
confirms the passenger’s need for the
animal. Airlines also commented that
airlines should be able to impose more
restrictive requirements—for example,
that the passenger’s diagnosis be based
on an in-person visit and that the
documentation state that the passenger
has a mental impairment as defined in
the Department’s ACAA regulations, as
opposed to stating only that the
passenger has a disorder recognized
under the Diagnostic and Statistical
Manual of Mental Disorders.

Both U.S. and foreign carriers believe
that allowing airlines to require
documentation to prove the passenger’s
need for an emotional support animal is
essential if the Department continues to
recognize emotional support animals.
Airlines commented that there is a
significant problem with fraud under
the Department’s current requirements
and that fraud would only become more
prevalent should the Department
dispense with a documentation
requirement for emotional support

64 Service Animal—Vote Tally Sheet—3rd Party
Documentation, Mandatory Attestation (Oct. 26,
2016), https://www.regulations.gov/document?
D=DOT-OST-2015-0246-0281.

9 See 28 CFR 35.136(f); 28 CFR 36.302(c)(6).
DOJ’s ADA regulations do not generally permit a
covered entity to make these two inquiries when it
is readily apparent that an animal is trained to do
work or perform tasks for an individual with a
disability, (e.g., the dog is observed guiding an
individual who is blind or has low vision, pulling
a person’s wheelchair, or providing assistance with
stability or balance to an individual with an
observable mobility disability).

animal users. The Association of Flight
Attendants (AFA) also favors a
documentation requirement for
emotional support animal users and
noted that while some emotional
support animal users may be
discouraged from flying if required to
produce documentation, the correlation
between a documentation requirement
and fraud reduction justifies the
requirement. That association also noted
that while a documentation requirement
may not eliminate fraud entirely, fraud
reduction, to any degree, benefits the
traveling public, individuals with
disabilities, and airlines.

Should the Department allow airlines to
require emotional support animals to be
contained in pet carriers?

Disability advocates are largely split
on the issue of whether emotional
support animals should be contained in
pet carriers. Some advocates support
requiring the containment of emotional
support animals but comment that they
should be allowed to be removed from
the carrier to mitigate a disability. Other
disability advocates only support the
containment of emotional support
animals when the animal is behaving
badly. Some disability advocates oppose
a containment requirement altogether
fearing that large emotional support
animals that do not fit in pet carriers
would not be permitted access on
airplanes. Finally, some advocates
recommend that emotional support
animals merely be leashed, harnessed,
or tethered, rather than contained.

The majority of airlines commented
that if the Department chooses to
recognize emotional support animals,
emotional support animals should be
contained for the duration of the flight.
If the animal is too large to fit in a
container, one airline suggests that the
airline be permitted to treat the animal
as a pet and offer the passenger the
option for the animal to fly in the cargo
compartment. Conversely Delta Air
Lines, which generally opposes the
Department’s recognition of emotional
support animals, does not support
containing emotional support animals
for the duration of the flight.66 That
carrier explained that if the Department
were to decide to continue to recognize
emotional support animals, emotional
support animals would be unable to
mitigate a passenger’s disability if
contained in a carrier. The carrier
further stated that a containment
requirement for emotional support
animals, if allowed, would be

66 Comment of Delta Air Lines, Inc., https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4141.
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inconsistent with the spirit of the ADA
and the ACAA. The carrier does,
however, support that airlines be
granted the authority to restrain
emotional support animals by harness,
leash, or other restraint mechanisms.
Airport commenters support a
requirement that emotional support
animals be contained if they continue to
be recognized, especially while
traversing through the airport. Airports
argue that airport operators have the
right to require any animal that is not
a service animal under the ADA to be
contained and a containment
requirement promotes consistency
between the ADA and ACAA
regulations.

What species should be accepted as
emotional support animals?

Disability advocacy organizations and
the public are generally split on what
species of emotional support animals
the Department should recognize if it
continues to recognize emotional
support animals. Some public
commenters and disability advocacy
organizations favor the Department’s
current species requirement for
emotional support animals, which does
not limit species except with respect to
unusual species such as snakes, other
reptiles, fetters, rodents, and spiders.67
Conversely, other individual
commenters and disability advocates
urge the Department to recognize only
dogs and miniature horses as emotional
support animals.

The majority of disability advocacy
organizations and public commenters,
however, are split between favoring a
requirement that dogs and cats be
recognized as emotional support
animals and favoring a requirement that
dogs, cats, and rabbits be recognized as
emotional support animals because, as
noted by these organizations, dogs, cats
and rabbits are the most commonly used
species of emotional support animal. A
small contingent of disability advocacy
organizations encourage the Department
to allow airlines to limit emotional
support animals to animals that have
been trained to behave properly in
public, rather than specifying a species
in the rule. Finally, one advocacy
organization argues that all trained or
domesticated emotional support
animals should be permitted to be
recognized as a service animal under
DOT’s ACAA rule.

Most airlines commented that they
should only be required to carry dogs as
emotional support animals if the
Department continues to recognize
emotional support animals, although

6714 CFR 382.117(f).

some also support permitting miniature
horses, subject to airline pre-approval.
One airline suggests that cats be allowed
as emotional support animals if the
Department continues to recognize
emotional support animals.

DOT Response

Definition of a Service Animal

The Department proposes in this
NPRM to define a service animal as a
dog that is individually trained to do
work or perform tasks for the benefit of
a qualified individual with a disability.
This definition is similar to DOJ’s
definition of a service animal under
Title Il and Title III of the ADA.68 DOJ’s
Title II rules for State and local
governments govern airports owned by
a public entity and DOJ’s Title III rules
for public accommodations and
commercial facilities govern privately
owned airports and airport facilities.
Under DOT’s proposed service animal
definition, like DOJ’s service animal
definition in its ADA rules, emotional
support animals would not be
recognized as service animals as they
are not trained to do work or perform a
task for the benefit of an individual with
a disability. The Department’s proposal
is intended to align DOT’s ACAA
definition of a service animal with the
service animal definition established by
DOJ in its rules implementing the ADA
and thereby decrease confusion for
individuals with disabilities, airline
personnel, and airports. While the
Department proposes to allow airlines to
treat emotional support animals as pets
rather than service animals, airlines
could choose to continue to recognize
emotional support animals and
transport them for free pursuant to an
airline’s established policy. The
Department seeks comment on its
proposed service animal definition,
which does not recognize emotional
support animals and limits the species
that qualify as service animals to dogs.

Although the NPRM proposes not to
treat emotional support animals as
service animals, the Department seeks
further comment on whether the
Department should recognize emotional
support animals as an accommodation
for individuals with disabilities that
would be regulated separately and
distinctly from service animals. The
Department recognizes that we have
already received considerable feedback
on this topic during the comment period
to the ANPRM; individuals and
organizations need not re-submit those
same comments during the comment
period to this NPRM. The NPRM solicits

68 See 28 CFR 35.104 and 28 CFR 36.104.

comment on whether, and to what
extent, the proposal not to recognize
emotional support animals would
impact the ability of individuals with
disabilities who rely on emotional
support animals to travel via aircraft.
The Department seeks comment on
whether individuals with disabilities
who use emotional support animals to
mitigate their disabilities would be less
likely to travel by air if they are no
longer permitted to travel with their
emotional support animal. Furthermore,
since airlines would be permitted to
treat emotional support animals as pets,
the Department requests information
from airlines on whether individuals
would be able to transport emotional
support cats or other small animals as
pets in the cabin for a fee and whether
there are limits on the number of pets
an airline would allow per flight which
could impact their transport.

Some commenters have noted that
emotional support animal users who
have a mental health disability may
train their dogs to do work or perform
a task to assist them with their
disability, thereby transforming the
animal from an emotional support
animal to a psychiatric service animal.
The Department requests comment as to
whether the Department should
recognize this option and, if so, whether
the availability of this option would
mitigate any negative impact of this
proposal on users of emotional support
dogs.

Alternatively, if the Department
decides not to adopt the definition of
service animal as proposed (and instead
adopts a final rule that continues to
recognize emotional support animals),
the Department requests comment on
whether emotional support animals are
more likely to misbehave in comparison
to traditional service animals because
they have not been trained to mitigate
a disability. While one solution
suggested by commenters is to permit
airlines to require stricter
documentation for emotional support
animal users (e.g., forms completed and
signed by a medical practitioner such as
a doctor or nurse practitioner,
verification of in-person treatment by a
medical practitioner, and verification
that the patient has or will receive
ongoing treatment from the medical
practitioner), others expressed concern
that these stricter measures may impose
unnecessary burdens on passengers
with disabilities. The Department
requests comment on whether stricter
documentation for emotional support
animal users would be effective in
decreasing the likelihood of fraud by
businesses seeking to profit by
guaranteeing emotional support animal
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documentation to individuals traveling
with pets.

The Department also seeks comment
on how limiting emotional support
animals to dogs and cats might impact
individuals with disabilities who rely
on other species of animals to
accommodate their disability. It is the
Department’s understanding that dogs
currently represent the majority
(approximately 90 percent) of service
animals transported on aircraft
(including emotional support animals)
and cats are the second largest species
used as emotional support animals. As
such, the Department seeks comment on
how individuals who rely on emotional
support cats would be impacted should
the Department decide not to recognize
emotional support animals or only
recognize emotional support dogs.

Finally, if the Department decides not
to adopt the definition of service animal
as proposed (and instead adopts a final
rule that continues to recognize
emotional support animals), the
Department seeks comment on whether
airlines should be allowed to require
that emotional support animals be
contained in an FAA-approved in-cabin
pet carrier in the airport and on the
aircraft and whether providing
passengers the ability to open the carrier
and touch the animal is sufficient
disability mitigation, even if the animal
is required to remain in its carrier for
the duration of a flight. The Department
also seeks comment on whether to allow
airlines to accept only those emotional
support animals that fit in in-cabin pet
carriers that are consistent with
applicable FAA regulations and, if so,
the impact of limiting the size of
emotional support animals. Finally, the
Department seeks comment on whether
limiting emotional support animals to
one per passenger would sufficiently
mitigate a passenger’s disability on a
flight or at the passenger’s destination.

4. Psychiatric Service Animals
Current Requirements

The Department’s current ACAA
regulation allows airlines to treat
psychiatric service animals and
emotional support animals differently
from other animals that assist
individuals with disabilities.69 Similar
to emotional support animals, airlines
are permitted to require psychiatric
service animal users to provide medical
documentation to prove the passenger’s
need for the psychiatric service animal,
to provide 48—hours advance notice
prior to travel, and check-in one hour

69 See 14 CFR 382.117(e).

before the check-in time for the general
public.70

The ANPRM

In the ANPRM, the Department
solicited comment on whether it should
amend its service animal regulation to
ensure individuals traveling with
psychiatric service animals are not
subject to more burdensome
requirements than passengers traveling
with other service animals that do work
or perform a task to mitigate a disability.
More specifically, the Department
sought comment in the ANPRM on
whether it should amend its service
animal regulations no longer to permit
airlines to require medical
documentation, 48—hours advance
notice of travel, or check-in in one hour
before the general public for psychiatric
service animal users.”?

The Department also requested
comment on whether there may be a
valid basis for allowing airlines to treat
individuals traveling with psychiatric
service animals differently from
individuals traveling with traditional
service animals.”? The Department
inquired about the practical
implications of no longer permitting
airlines to require medical
documentation from psychiatric service
animal users if the ACAA rule were to
treat psychiatric service animals like
other service animals.”3 The Department
sought comment in the ANPRM on
whether airline personnel would be able
to distinguish between a psychiatric
service animal and an emotional
support animal should the Department
amend its regulation to treat psychiatric
service animals like other service
animals that do work or perform tasks.74
Further, to gauge whether the problem
of individuals’ falsely claiming to have
a mental-health-related condition is
greater than the problem of individuals’
falsely claiming other hidden
disabilities, such as a seizure disorder,
to avoid paying airline pet fees, the
Department sought comment on what, if
any, experience airlines have had with
passengers’ claiming to have a seizure
disorder, diabetes, or non-mental-
health-related condition, and
fraudulently attempting to travel with
their pets as service animals.?5 In
addition, the Department sought
feedback on alternatives to a medical
documentation requirement that would

7014 CFR 382.27(c)(8).

71 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23838).

72]d.

731d.

74]d.

75 Id.

prove the passenger’s need for a
psychiatric service animal.”6

Comments Received

Most commenters support an ACAA
definition of a service animal that treats
psychiatric service animals the same as
other service animals that do work or
perform a task. The National Disability
Rights Network commented that treating
psychiatric service animals the same as
other tasked-trained service animals is
fair because treating them differently
perpetuates the myth that psychiatric
service animals are inferior to service
animals used to mitigate other types of
disabilities.?” Similarly, American
Airlines commented that psychiatric
service animals should be treated the
same as other service animals trained to
do work or perform a task because
psychiatric service animals are
professional working dogs.78 American
Airlines also commented that treating
psychiatric service animals the same as
other task-trained service animals
would provide consistency between the
DOT’s ACAA regulation and DOJ’s ADA
regulations.

A4A urged the Department to treat
psychiatric service animals the same as
other task-trained service animals and
no longer to recognize emotional
support animals.”9 But A4A encourages
the Department to dispense with the
medical documentation and advance
notice allowance for psychiatric service
animal users for only a one-year review
period. A4A reasoned that removing the
documentation and advance notice
allowance for psychiatric service
animals may encourage pet owners, who
once claimed that their pets were
emotional support animals, to pivot to
claiming that their pets are psychiatric
service animals to avoid airline pet fees
and to travel with their pets in the
cabin. A4A suggests allowing airlines to
collect data during the one-year review
period and if enough evidence exists to
suggest that some pet owners are falsely
representing their pets as psychiatric
service animals after the one-year
period, airlines should be allowed to
request medical documentation, and
proof of training and/or vaccination
from psychiatric service animal users.

Some U.S. carriers disagree with
treating psychiatric service animals the

76 Id.

77 Comment of National Disability Rights
Network, https://www.regulations.gov/document?
D=DOT-OST-2018-0068-4307.

78 Comment of American Airlines, Inc. https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-3507.

79 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.
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same as traditional service animals and
encourage the Department to continue
to allow airlines to require
documentation and advance notice from
psychiatric service animal users. United
Airlines states that the Department
should “retain (and consider
strengthening) documentation
provisions for [psychiatric service
animals] in the event that it becomes
apparent that individuals without
disabilities are attempting to assert that
their untrained pets are [psychiatric
service animals].”” 80 Spirit Airlines
commented that psychiatric service
animals do not receive the same level of
training as “true” service animals,
which are subjected to training to attend
to their ’handlers’ needs, specifically in
the area of obedience training.8? Spirit
Airlines also expressed concerns that
dispensing with the documentation
requirement for psychiatric service
animals would result in more animals
being transported for free as airlines
would only be able to rely on a
passenger’s verbal assurances that the
animal was a service animal and not a
pet.

DOT Response

As discussed above, the Department
proposes to define a service animal as
a dog that is individually trained to do
work or perform tasks for the benefit of
a qualified individual with a disability.
Because psychiatric service animals are
trained to do work or perform tasks for
an individual with a disability, the
Department proposes to treat psychiatric
service animals the same as other
service animals trained to do work or
perform tasks. The Department proposes
this change not only to harmonize
DOT’s ACAA service animal definition
with DOJ’s ADA service animal
definition, which, as noted above,
defines a service animal as one that is
individually trained to do work or
perform tasks for the benefit of an
individual with a disability, but also
because the rationale for having a
different regulatory requirement for
users of psychiatric service animals is
weak. The current medical
documentation, 48 hours’ advance
notice, and check-in requirements for
psychiatric service animal users were
adopted in the Department’s 2008
amendment to the ACAA rule to address
concerns raised about passengers falsely
claiming to have a mental health
condition in order to pass off their pets

80 Comment of United Airlines, https://
www.regulations.gov/document?’D=DOT-OST-2018-
0068-4283.

81 Comment of Spirit Airlines, Inc., https://
www.regulations.gov/document?’D=DOT-OST-2018-
0068-4226.

as service animals. While the
Department is aware of concerns about
passengers who falsely claim to have a
mental health condition that may
require the use of a service animal,
unscrupulous passengers may also
falsely claim to have other hidden
disabilities such as seizure disorder or
diabetes to pass off their pets as service
animals and avoid paying airline pet
fees. Thus, we believe that the
justification for treating service animal
users with mental or emotional
disabilities different from service animal
users with other hidden disabilities is
currently lacking.

If the rule is adopted as proposed, the
Department would monitor the
experience of airlines in accommodating
the use of service animals for those
passengers with mental-health needs
who depend upon such service animals.
We would consider revisiting whether it
is reasonable and appropriate to allow
additional requirements for the use of
such animals if there is a demonstrated
need—for example, if there is a notable
increase in instances of passengers
falsely representing pets as mental-
health-related service animals.

5. Large Service Animals

Current Requirements

The Department’s current regulation
allows airlines to determine whether
factors preclude a given service animal
from being transported in the cabin,
including whether the animal is too
large or too heavy to be accommodated
in the cabin. Under this rule, an animal
may be excluded from the cabin if it is
too large or too heavy to be
accommodated in the specific aircraft at
issue.

However, the Department’s guidance
on the issue of a service animal’s
encroaching on the foot space of a
passenger is not clear. DOT has
previously stated that service animals
may be “placed at the feet of a person
with a disability at any bulkhead seat or
in any other seat as long as when the
animal is seated/placed/curled up on
the floor, no part of the animal extends
into the main aisle(s) of the aircraft, the
service animal is not at an emergency
exit seat, and the service animal does
not extend into the foot space of another
passenger seated nearby who does not
wish to share foot space with the service
animal.” 82 DOT has also stated that a

82 See FAA Order 8900.1, Vol. 3, Ch. 33, Section
6 at §3-3576 (March 5, 2019), http://fsims.faa.gov/
wdocs/8900.1/v03 % 20tech % 20admin/
chapter%2033/s_03_033_006.pdf and FAA
Guidance, What Airline Employees, Airline
Contractors, and Air Travelers with Disabilities
Need to Know About Access to Air Travel for
Persons with Disabilities, A Guide to the Air Carrier

service animal may need to use a
reasonable portion of an adjacent seat’s
foot space that does not deny another
passenger effective use of the space for
his or her feet by taking all or most of
the passenger’s foot space.83 The
Department advised airlines to seek out
and seat the individual with a disability
next to a passenger willing to share foot
space with the animal. The Department
also advised airlines to reseat
passengers traveling with a service
animal in a location on the aircraft
where the service animal can be
accommodated—e.g., next to an empty
seat. Finally, DOT advised airlines that
if there are no alternatives available to
enable the passenger to travel with the
service animal in the cabin on that
flight, the carrier should offer the
passenger the option of either
transporting the service animal in the
cargo hold or on a later flight with more
room.84

The ANPRM

In the ANPRM, the Department
sought comment on whether to allow
airlines to limit the size of service
animals that travel in the cabin, and the
implications of such a decision.85
Airlines had previously indicated to the
Department that some passengers have
felt coerced when asked by the airline,
in front of other passengers on aircraft,
to share their space with a service
animal and they may have agreed to
share space even if they did not wish to
so. As such, the Department sought
comment on whether passengers find it
burdensome to share foot space on the
aircraft with service animals.

Comments Received

The comments received by disability
advocates uniformly discourage the
Department from adopting a rule that
would allow airlines to limit the size of
service animals on an aircraft. Disability
advocates argue that aircraft seat sizes
have shrunk, and continue to shrink,
and that the Department should adopt a
rule that prohibits airlines from
decreasing seat size rather than allowing
airlines to limit the size of service

Access Act (ACAA) and its implementing
regulations, 14 CFR part 382 (part 382), https://
www.transportation.gov/sites/dot.gov/files/docs/
TAM-07-15-05_0.pdjf.

83 See 73 FR 27614, 27634, “The fact that a
service animal may need to use a reasonable portion
of an adjacent seat’s foot space—that does not deny
another passenger effective use of the space for his
or her feet—is not, however, an adequate reason for
the carrier to refuse to permit the animal to
accompany its user at his or her seat.”

84 See 73 FR 27614, 27661.

85 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23841.
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animals. Furthermore, disability
advocates argue that there is little
evidence to show that large service
animals pose a greater safety risk than
small service animals on aircraft and
that limiting the size of service animals
would be disproportionately unfair to
individuals with mobility impairments
who use larger animals to mitigate their
disability.

Airlines, however, argue that it is
unfair to paying passengers to be forced
to share their limited space on the
aircraft with a large service animal.
Airlines also believe that limiting the
size of service animals would decrease
burdens on flight attendants, as flight
attendants must spend time rearranging
passengers to accommodate large
animals and flight crew frequently
suffer the ire of passengers unhappy
with having to move or being asked to
share their foot space with an animal.

Airlines also argue that the carriage of
large animals in the cabin violates FAA
safety requirements, which require that
aisles and other passageways be free of
obstructions to allow all passengers
egress in the case of an emergency. A4A,
RAA, and IATA commented that
allowing large untrained emotional
support animals in the cabin threatens
the safety and health of other passengers
on aircraft.8 Finally, AFA commented
that airlines should be allowed to limit
the size of service animals on aircraft,
but the limitation should be based on
the aircraft type and the available space
in the cabin.8”

DOT Response

The Department proposes to allow
airlines to place size limitations on
service animals to the extent that the
animal must fit within the passenger’s
foot space on the aircraft or can be
placed on the passenger’s lap. While the
Department is sensitive to the fact that
many large service animals, such as
German Shepherds, Golden Retrievers,
and Labrador Retrievers, tend to
accompany individuals with
disabilities, particularly individuals
with mobility impairments, these
animals are often trained to fit into
small spaces. The Department seeks
comment on its proposal to limit the
size of service animals based on
whether the animal can fit into the foot
space afforded to the passenger on that
particular aircraft type, or on whether
the service animal is no larger than a

86 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.

87 Comment of the Association of Flight
Attendants, https://www.regulations.gov/document?
D=DOT-OST-2018-0068-4207.

lap-held child and can be placed on the
passenger’s lap.

In instances where an animal is too
large to fit in the passenger’s foot space
or be placed on the passenger’s lap, the
Department proposes to require airlines
to seat the passenger traveling with a
service animal next to an empty seat
within the same class of service where
the animal can be accommodated, if
such a seat is available. If there are no
empty seats available to allow a
passenger to travel with the service
animal in the cabin on the passenger’s
scheduled flight, the Department
proposes to require airlines to provide
passengers the option to transport the
animal in the cargo hold for free, or to
transport the passenger on a later flight
with more room if available. The
Department seeks comment on these
proposals.

6. Number of Service Animals per
Passenger

Current Requirements

Under the Department’s current
service animal regulation, it is not clear
how many service animals may
accompany a single passenger on an
aircraft. Section 382.117(a) states that an
airline “must permit a service animal to
accompany a passenger with a
disability” (emphases added). While
this language could be read as
suggesting that an airline is only
required to transport one service animal
per passenger, section 382.117(3i)
references guidance concerning carriage
of service animals, which does not have
independent mandatory effect, but
rather describes how the Department
understands the requirements of section
382.117. That guidance states, ““A single
passenger legitimately may have two or
more service animals.” See 73 FR
27614, 27661 (May 13, 2008). In its
Final Statement of Enforcement
Priorities Regarding Service Animals,
the Department’s Enforcement Office
stated that it would focus its
enforcement efforts on ensuring that
airlines are not restricting a single
passenger from traveling with a total of
three service animals if needed.88 While
the Department’s disability regulation
does not specify how many service
animals may travel with a passenger
with a disability, it does not allow
airlines to deny transport to a service
animal accompanying a passenger with
a disability because of a limit on the

88 Final Statement of Enforcement Priorities

Regarding Service Animals, 84 FR 43480 (August
21, 2019).

total number of service animals that can
be on a flight.89

The ANPRM

In the ANPRM, the Department
sought comment on whether to limit the
number of service animals that a single
passenger with a disability may carry
onboard a flight and how many service
animals should be permitted to
accompany a single passenger with a
disability. DOT also sought comment on
whether airlines should allow
passengers to justify the need for more
than a single animal, and what the
parameters of such a justification should
be.90

Comments Received

Most disability advocates commented
that airlines should be required to allow
at least two service animals to travel
with a single passenger if needed.
Advocates reason that some individuals
have multiple disabilities and that while
some animals have been trained to
perform multiple tasks, some
individuals with disabilities may need
animals that are focused on mitigating a
specific disability for the mitigation to
be effective. Airlines, however,
commented that they should be
permitted to limit the number of service
animals traveling with a passenger to
one service animal. Airlines argue that
allowing one service animal per
passenger helps support safety and
would help to avoid disruptions in the
cabin. Airlines also argue that given the
space afforded to individual passengers
on aircraft, transporting more than one
service animal could be problematic.

DOT Response

The Department proposes to limit the
number of service animals traveling
with a single passenger with a disability
to no more than two service animals.
The Department acknowledges
comments from disability rights
advocates that certain individuals with
disabilities require more than one
service animal, and while a single
service animal may be trained to
perform more than one mitigating
function, more than one service animal
may be needed to assist an individual
on the aircraft or at the passenger’s

89 For example, if Ms. Smith needs to travel with
a service dog, an airline cannot deny transport to
that service dog because the airline believes that
there are already too many service dogs on the
aircraft. Section 382.117(a) requires airlines to
permit a service animal to accompany a passenger
with a disability. Section 382.17 prohibits airlines
from limiting the number of passengers with a
disability on a flight.

90 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23840.
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destination if the passenger uses the
animals for lengthy periods of time (e.g.,
if one animal may need a break from
work). Furthermore, disability advocate
commenters noted that while a service
animal may be trained to assist an
individual with multiple disabilities, a
passenger’s animal may need to focus
on mitigating one disability at a time for
the mitigation to be effective so multiple
animals may be needed at once. For
those passengers who seek
accommodation for two service animals,
the airline would be permitted to
require the passenger to complete two
separate attestation forms, one for each
animal, to verify that each qualifies for
appropriate accommodation as a service
animal to accompany the passenger on
the flight.

In response to the carriers’ argument
regarding the lack of space in the cabin
to accommodate a passenger traveling
with two service animals, the
Department notes that this NPRM does
not propose that an airline be required
to provide an individual with two
service animals with additional space
but would require the airline to allow
the individual to use all his or her
allotted space without encroaching into
the space of another passenger. Airlines
may refuse transportation to the animals
in the cabin if the animals would not
safely fit in the passenger’s lap or foot
space. The Department seeks comment
on its proposal to limit the number of
service animals traveling with a single
individual with a disability to two
animals, specifically including whether
there are compelling safety-related
reasons to limit each qualifying
passenger to no more than one service
animal.

7. Service Animal Restraints

Current Requirements

The Department’s current rule does
not clearly specify whether or how
airlines may restrict the movement of
service animals in the cabin. However,
the Department has issued guidance that
service animal users are expected under
the Department’s current ACAA service
animal rule to maintain control of their
animals both in the airport and on
aircraft. In the Final Statement of
Enforcement Priorities Regarding
Service Animals, the Department’s
Enforcement Office also noted that, in
general, tethering and similar means of
controlling an animal that are permitted
in the ADA context would appear to be
reasonable in the context of controlling
service animals in the aircraft cabin.

The ANPRM

Because of the potential safety risks
associated with transporting
unrestrained animals, including both
the risks to the well-being of other
passengers and crew as well as the risks
of interfering with the safe and efficient
operation of the aircraft, DOT sought
comment on whether its service animal
rule should explicitly state that service
animals must be harnessed, leashed,
tethered, or otherwise under the control
of its handler or whether it is reasonable
for airlines to make this requirement a
condition of providing air
transportation.®? DOT also sought
comment on whether a leash, tether,
harness or other restraint device would
increase safety on aircraft.92 Finally, the
Department sought general feedback on
the advantages and disadvantages of
adopting such a requirement.93

Comments Received

Airlines, disability advocates,
organizations, and individual
commenters were unified in their
support that the Department adopt a
requirement that requires service
animals to be harnessed, leashed,
tethered, or otherwise under the control
of the service animal user. A4A, RAA,
and IATA, commented that if
harnessing, leashing, and tethering is
appropriate for trained animals under
the ADA, a similar requirement is
appropriate for service animals on
aircraft.9¢ A number of commenters also
recognized that a control requirement is
especially crucial in the airport/aircraft
environment given the high-stakes
nature of air transportation.

Some airlines recommended muzzling
as a form of control, although some
advocates discouraged muzzling as an
acceptable restraint measure because it
may limit a service animal’s ability to
breathe properly. But even those
advocacy groups that opposed muzzling
supported a requirement that service
animals be under the control of an
individual with a disability at all times.
Some disability advocates also
recommend that DOT, similar to DOJ,
should permit service animal handlers
to exercise voice command over service
animals as a means of control if a
service animal needs to be free from a
restraint device to mitigate a passenger’s
disability.

91 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23840.

92]d.

93]d.

94 Comment of Airlines for America, Regional
Airline Association, and International Air Transport
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4288.

DOT Response

The Department proposes to allow
airlines to require service animals to be
harnessed, leashed, or tethered unless
the device interferes with the service
animal’s work or the passenger’s
disability prevents use of these devices.
In that case, the carrier must permit the
passenger to use voice, signal, or other
effective means to maintain control of
the service animal. This proposal is
similar to the requirement in DOJ’s rule
implementing the ADA, which requires
service animals to be harnessed, leashed
or tethered while in public places
unless the device interferes with the
animal’s work.95

While the Department always
anticipated that a service animal would
be under the constant control of its
handler during air transportation, the
Department was persuaded to propose
that the rule include a provision on
service animal restraints given the
increased concern of animal
misbehavior on aircraft. Specifically, the
Department is proposing to allow
airlines to determine that an animal is
not a service animal if it is not under the
control of its handler. The Department’s
proposal to allow airlines to determine
that an animal is not a service animal if
it is not under the control of its handler
differs from DOJ’s approach. DOJ’s
regulations do not allow covered
entities to determine that such animal is
“not a service animal.” DOJ’s ADA
regulations do, however, allow covered
entities to exclude a service animal if
the animal is out of control and the
animal’s handler does not take effective
action to control it.96

In addition, the DOT Air
Transportation Service Animal Behavior
and Attestation Form, which airlines
may require of passengers with
disabilities seeking to travel with a
service animal on aircraft, includes a
statement that the passenger
understands that the animal must be
harnessed, leashed, or tethered, unless
the passenger is unable because of a
disability to use a harness, leash or
other tether, or the use of a harness,
leash, or other tether would interfere
with the service animal’s safe, effective
performance of work or tasks. In such
cases, the animal must otherwise be
under the handler’s control through
voice, signals, or other effective means.

The Department proposes to define a
service animal handler as a qualified
individual with a disability who
receives assistance from a service
animal(s) that does work or performs

95 See 28 CFR 35.136(d); 28 CFR 36.302(c)(4).
96 See 28 CFR 35.136(b)(1); 28 CFR 36.302(c)(2)(i).
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tasks that are directly related to the
individual’s disability, or a safety
assistant, as described in section
382.29(b),%” who accompanies an
individual with a disability traveling
with a service animal(s). The service
animal handler is responsible for
keeping the service animal under
control at all times, and caring for and
supervising the service animal, which
includes toileting and feeding. The DOT
proposed definition of a service animal
handler differs from DOJ’s technical
assistance, which states that a service
animal handler can be either an
individual with a disability or a third
party who accompanies the individual
with a disability.98 The Department
proposes to limit service animal
handlers to individuals with disabilities
and their safety assistants, which are
required to travel with those individuals
with a disability who are unable to
assist in their own evacuation from the
aircraft, in order to make clear that
service animal trainers traveling with
trained service animals not serving as a
safety assistant for a passenger with a
disability, and other passengers
traveling with an individual with a
disability on aircraft, would not be
considered service animal handlers
under the ACAA rules. The Department
recognizes that there may be occasions
where an individual with a disability
who does not require a safety assistant
must rely on a third party to control
their service animal during air travel,
e.g., a small child who uses a service
animal or a passenger with a disability
capable of assisting with their own
evacuation, but incapable of controlling
or caring for their service animal. The
Department seeks comment generally on
its decision to define the term “service
animal handler” and seeks comments
on its proposed definition. The
Department also seeks comment on
what impact, if any, its exclusion of
third parties as service animal handlers
might have on individuals with
disabilities traveling on aircraft with a
service animal.

The Department seeks comment on its
proposal to allow airlines to require that
service animals be under the service
animal user’s constant control, via

97 The term “safety assistant” is used in the
Department’s disability regulation. See 14 CFR
382.29(b).

98 See Frequently Asked Questions about Service
Animals and the ADA, Questions 27, available at
https://www.ada.gov/regs2010/service_animal_
ga.html, (July 20, 2015), “The ADA requires that
service animals be under the control of the handler
at all times. In most instances, the handler will be
the individual with a disability or a third party who
accompanies the individual with a disability.”
https://www.ada.gov/regs2010/service_animal_
ga.html.

restraint devices or, if the restraint
device interferes with the animal’s work
or the handler is unable because of a
disability to use the restraint device, by
voice command, signals, or other
effective means. The Department also
seeks comment on whether in-cabin pet
carriers that are consistent with
applicable FAA regulations should be
included in the rule as an optional
service-animal restraint device if the
final rule recognizes emotional support
animals.

8. Service Animal Documentation

Current Requirements

While the Department’s current rule
sets forth the type of medical
documentation that airlines may request
from emotional support and psychiatric
service animal users to reduce
likelihood of abuse by passengers
wishing to travel with their pets, the
regulation does not explicitly permit or
prohibit the use of additional
documentation related to a service
animal’s vaccination, training, or
behavior. Moreover, while Part 382
permits airlines to determine, in
advance of flight, whether any service
animal poses a direct threat, the rule
does not clearly indicate how airlines
must make that assessment—for
example, behavioral assessments or
information from a service animal user’s
veterinarian.

The ANPRM

Airlines have asserted that the risk to
passenger safety is increasing. In the
ANPRM, the Department sought data on
the number of service animal-related
incidents of misbehavior on aircraft and
what amount of increase in animal
misbehavior was sufficient to warrant a
requirement for animal health records
and behavior forms.?9 The Department
also sought comment on whether it
should amend its service animal
regulation to allow airlines to require
that service animal users attest that their
animal can behave properly in a public
setting, whether airlines should be
permitted to require the attestation in
advance, the impacts that a behavior
attestation requirement would have on
individuals with disabilities, and
alternatives to a behavioral attestation
that would allow airlines to assess an
animal’s behavior.100

The Department was interested in
knowing whether a behavior attestation
would reduce the safety risk for
passengers, crewmember, and other

99 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23840.

100 Id.

service animals on aircraft.
Furthermore, recognizing that DOJ’s
ADA regulation prohibits covered
entities from requiring service animal
users to provide documentation, the
Department sought comment on
whether DOT should have a different
standard from the ADA given the
unique nature of air transportation.101

With respect to animal health records,
the Department sought comment on
what burdens, if any, would exist
should the Department allow airlines to
require individuals with disabilities to
submit veterinary forms and related
animal health documentation.?°2 The
Department also sought comment on
whether an airline should be permitted
to require animal health forms as a
condition of travel, or whether the
airline should be required to conduct an
individualized assessment of the
animal’s behavior based solely on its
observations to assess whether the
animal poses a direct threat to humans,
before requiring these forms.193 Finally,
the Department sought comment on
whether airlines should be able to
require passengers to obtain signed
statements from veterinarians about an
animal’s behavior.

Comments Received

Behavior/Training Attestations

The majority of public commenters
and disability advocacy organizations
that commented on this issue oppose
the use of behavior/training attestations
as a measure of ensuring that a service
animal has been trained to, or will,
behave appropriately in public and on
the aircraft. These groups argue that
attestation documents are ineffective
and do not provide realistic assurances
that an animal will behave
appropriately as passengers can easily
lie that their animal has been trained to
behave properly in public. Others who
oppose this form argue that filling out
behavior/training attestations is
burdensome as each airline has its own
unique form, and it is difficult to follow
each airline’s individual policy.
Furthermore, some groups note that
some airline websites make it difficult
to submit these forms to the airline prior
to travel. These groups also oppose
behavior/training attestations on the
basis that these practices are
inconsistent with the ADA and that
service animal users do not have to
provide attestations to travel by train or
other modes of transportation.

Some disability advocates are in favor
of behavior/training attestations, but

101 Id.
102 Jd, at 23841.
103,
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only for emotional support animals
arguing that emotional support animals,
which are not trained to do work or
perform a task, have likely received less,
if any, public-access training. Further, a
few disability advocates oppose the
behavior/training attestations that some
airlines currently have in place, but they
support a “decision tree” approach,
which is a sequence of questions that
service animal users would be prompted
to complete as a condition of travel. As
explained in a comment filed by PSDP,
the decision-tree approach is designed
to confirm that service animals have
been trained to behave properly on
aircraft and to ensure that users are
educated on the requirements for
traveling with service animals on
aircraft.104 Finally, Autism Speaks is in
favor of behavior/training attestations
for all service animal users but urges the
Department to develop unified
attestation requirements to decrease
confusion for service animal users.105
Some airlines broadly support
behavior and training attestations for
service animal users, or support
attestations for only emotional support
and psychiatric service animal users.
These airlines argue that behavior/
training attestations eliminate the need
for airline personnel to observe and
evaluate a service animal’s behavior in
the airport, a task that airline personnel
are often not qualified to perform and
that is burdensome given their primary
responsibilities. Furthermore, these
airlines argue that the Department’s
service animal guidance currently
requires that service animals be trained
to behave appropriately in public, and
behavior/training attestations are a
means of ensuring that service animal
users are aware of this requirement and
aware that if their animal is not trained,
the animal may be removed from the
aircraft or treated like a pet. Some
airlines, however, only support
behavior/training attestations in the
event that the Department continues to
recognize emotional support animals.

Animal Health Records

The majority of disability advocates
who commented oppose a requirement
that allows airlines to require service
animal users to produce animal health
information as a condition of
transportation. These groups argue that
requiring service animal users to
produce animal health information,
which must be completed by a third

104 Gomment of Psychiatric Service Dog Partners,
https://www.regulations.gov/document?D=DOT-
OST-2018-0068-3117.

105 Comment of Autism Speaks, https://
www.regulations.gov/document?D=DOT-OST-2018-
0068-4268.

party, is costly and would pose
unnecessary burdens on individuals
with disabilities, especially on those
service animal users who are not
currently required to produce any
documentation when traveling on
aircraft. Furthermore, these groups
argue that animal health information is
not helpful in determining if an animal
poses a direct threat. Finally, these
groups argue that requiring animal
health information is excessive, as
airlines have provided no evidence that
passengers on aircraft have contracted
rabies or other diseases from service
animals or that service animal users
have refused to provide animal health
information in cases where a service
animal has bitten or injured someone on
an aircraft.

Some disability rights advocates are
also concerned that if service animal
users are required to provide airlines
with animal health records, users will
be unable to check-in for travel online
or travel seamlessly through the airport
to their gate. While there are a few
advocacy organizations that support an
animal health form requirement for
service animal users, this support is
limited to information regarding the
animal’s rabies vaccinations.

Conversely, many airlines, an animal
health organization, a flight attendant
association and most individual
commenters who commented on this
issue support a requirement that would
allow airlines to require animal health
information from service animal users.
Similar to the rationale used by airlines
in support of behavior/training
attestations, airlines argue that animal
health information is a reasonable
means to determine if an animal
presents a direct threat to the health and
safety of individuals on aircraft. Airlines
also argue that in the event a service
animal bites an individual on an
aircraft, proof of up-to-date vaccinations
will prevent the need for the injured
passenger to undergo unnecessary and
painful treatments for certain diseases,
e.g., rabies, although according to the
Center for Disease Control and
Prevention (CDC), any dog that bites an
individual should be assessed and
monitored by a local or state health
department over a 10-day period
irrespective of whether there is proof
that the animal has been vaccinated.
Airlines also argue that providing
animal health information is not
burdensome as most, if not all, States
and localities already require that
animals be vaccinated.

In a joint comment filed by Avianca,
Avianca Costa Rica, Aviateca, TACA,
and TACA Peru, these carriers note that
many ‘“foreign carriers, currently have a

general requirement for veterinary
certification as a condition of
transport.” These carriers further state
that “[m]any foreign countries require
veterinary certification for all animals
entering the country, including all
service animals” and that “DOT should
clarify in any rulemaking that carriers
may require veterinary certification for
all service animals as a condition for
entry into all countries that require such
certification.” 106

One animal health organization
supports allowing airlines to require
proof of rabies vaccinations arguing that
these vaccinations are necessary to
protect both animal and public
health.107 Furthermore, certain airline
organizations support an animal health
record allowance if the Department
decides to recognize emotional support
animals. These organizations reason that
emotional support animal users should
provide information on their animal’s
health as a matter of public safety and
public health as these untrained animals
are in close proximity to passengers,
airline crewmember, other staff, and,
sometimes, other animals. While the
American Association of Airport
Executives (AAAE) is in favor of
allowing airlines to verify that an
animal has been vaccinated, this
organization believes that if the
Department chose not to recognize
emotional support animals, allowing
airlines to require proof may not be
necessary as the risk to passengers
would automatically decrease.108

DOT Response

After carefully reviewing the
comments received, the Department is
proposing to allow airlines to require
individuals traveling with a service
animal to provide to the airlines
standardized documentation of the
service animal’s behavior, training, and
health. Also, if the service animal would
be on a flight segment that is longer than
8 hours, the Department is proposing to
allow a standard form attesting that the
animal will not need to relieve itself or
can relieve itself in a way that does not
create a health or sanitation risk. The
Department proposes that these forms
be the only forms of documentation that
an airline can require of a passenger
traveling with a service animal. In other
words, under this proposed rule, an

106 Comment of Avianca Carriers, https://
www.regulations.gov/document?’D=DOT-OST-2018-
0068-4289.

107 Comment of American Veterinarian Medical
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4276.

108 Comment of the American Association of
Airport Executives, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4138.
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airline would not be required to ask a
passenger traveling with a service
animal for any documentation but, if
they choose to do so, the airline must
use the forms established by the
Department. The Department seeks
comment on whether airlines should be
allowed to create their own forms or if
uniformity would be more helpful. Are
there other existing forms that could be
utilized such that the establishment of
departmental forms would be
unnecessarily duplicative?

First, the Department proposes to
allow airlines to require passengers
seeking to travel with service animals to
submit to the airline, as a condition of
accepting the animal as a service animal
for travel, a DOT Air Transportation
Service Animal Behavior and Training
Attestation Form, which is a form to be
completed by the passenger. This form
would provide assurance that the
service animal traveling on the aircraft
has been individually trained to do
work or perform tasks for the benefit of
the passenger with a disability and has
been trained to behave properly in
public, and that the user is aware that
the service animal must be under his or
her control at all times. The Department

agrees with comments from airlines that
airline personnel are often unable to
observe service animals sufficiently
prior to a flight in the fast-paced airport
environment to determine whether the
service animal would be a direct threat
to the health or safety of others. Further,
the Department believes that the form
would serve as a deterrent for
individuals who might otherwise seek
to claim falsely that their pets are
service animals, as those individuals
may be less likely to falsify a Federal
form. The Department seeks comment
on its proposal to allow airlines to
require all service animal users to
provide this form to airlines and on
whether this form would be effective in
ensuring that service animals have been
properly trained and in deterring
individuals from misrepresenting their
pets as service animals on aircraft.

The Department understands that this
form would impose a burden on those
individuals traveling with traditional
service animals who are not currently
required to provide documentation. The
Department seeks comment from the
public on ways to reduce the burden
that the Department’s behavior and
training form would have on passengers

with disabilities. Should airlines be
allowed to require the form each time a
service animal user travels, even for
round-trip flights? What medium should
airlines use, e.g., hardcopy, electronic,
email, to provide and collect this form
from passengers with disabilities? Also,
are there privacy concerns that airlines
should consider? Furthermore, the
Department seeks comment on whether
the questions in this form would help
an airline determine whether an animal
has been adequately and properly
trained, and whether the form
adequately educates passengers on how
a service animal is expected to behave,
the consequences of a misbehaving
service animal, and the seriousness of
falsifying the DOT form. The
Department seeks comment on whether
it should allow airlines to require only
emotional support animal users to
complete such an attestation form, in
the event the Department were to
continue to require airlines to transport
emotional support animals. Finally, the
Department seeks comment on the
general content and layout of the form,
which is provided below.

BILLING CODE 4910-9X—P
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Warning: Itis a Federal crime to make materially false, fitictious, or fraudlent statements, entries or representations knowingly and willfully on this form
to secure disability accomodations provided under regulations of the United States Department of Transportation (18 U.S.C.§ 1001).

United States Department of Transportation Air Transportation
Service Animal Behavior and Training Attestation Form

Service Animal Handler’s Name:

Address:
Phone Number: Email Address:
Animal’s Name: Has your animal flown before? Circle YES or NO

Check the following boxes to certify:
|:| I certify that my animal has been individually trained to do work or perform tasks to assist me with
my disability and has been trained to behave well in a public setting without aggression toward
humans or other animals.**

I:l I understand that my animal must be harnessed, leashed, or tethered, unless I am unable because of a
disability to use a harness, leash, or other tether, or the use of a hamness, leash, or other tether would
interfere with the service animal's safe, effective performance of work or tasks. In such cases, I
understand that my animal must otherwise be under my control at all times through voice, signals or
other effective means.

I understand that if my service animal engages in disruptive behavior that shows that it has not been
successfully trained to behave properly in a public setting, airlines are permitted to treat my animal as
a pet.

I understand that airlines may charge passengers with disabilities traveling with service animals for
the cost to repair any damage caused by a passenger’s service animal so long as the airline charges

passengers without disabilities for the same kind of damage.

I understand that I am committing fraud by knowingly making false statements to secure disability
accommodations provided under regulations of the U.S. Department of Transportation.

Signature of the Animal Handler Date

*% A service animal that is trained to behave in a public setting will remain under the control of its handler. It does
not run freely around an aircraft or an airport gate arca, bark or growl repeatedly at other persons on the aircraft,
bite, jump on, or cause injury to people, or urinate or defecate in the cabin or gate area. An animal that engages in
such disruptive behavior shows that it has not been successfully trained to behave properly in a public setting, and
airlines are not required to treat it as a service animal, even if the animal performs an assistive function for a
passenger with a disability.
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Second, the Department proposes to
allow airlines to require passengers to
submit to the airline a DOT Service
Animal Health Form, which is a form to
be completed by the passenger’s
veterinarian.199 In completing the form,
the veterinarian would describe the
animal, indicate whether the service
animal’s = rabies vaccinations are up to
date and whether the animal has any
known diseases or infestations, and
state whether the veterinarian is aware
of any aggressive behavior by the
animal. The Department proposes that
the form be valid for 1 year from the
date of issuance. The Department seeks
comment on whether 1 year is too long
or too short for the vaccination form to
be valid, and the reasons for this belief.

The Department modeled its DOT
Service Animal Health Form after a
number of State certificate of veterinary
inspection (CVI) forms and the United
States Department of Agriculture’s
(USDA) APHIS 7001 form.110 The
Department’s decision to use the
content of State CVI forms and the
USDA APHIS 7001 form was based on
a recommendation from the American
Veterinary Medical Association
(AVMA). The AVMA, some airlines, and
other commenters have requested that
the Department require all service
animals to produce proof of
vaccinations because of the potential
threat to health and public safety that
might result from the transport of

109 We note that the CDC requires that all dogs
imported into the United States, including service
dogs, be vaccinated for rabies if coming from a high-
risk rabies country. A current list of high risk rabies
countries may be found at: https://www.cdc.gov/
importation/bringing-an-animal-into-the-united-
states/rabies-vaccine.html. See 42 CFR 71.51(e).

110 https://www.aphis.usda.gov/library/forms/
pdf/APHIS7001.pdyf.

unvaccinated animals on aircraft.111 The
Department agrees that requiring proof
of rabies vaccinations should be
permitted to help ensure that the animal
does not pose a direct threat to the
health and safety of others.

Airlines have expressed concerns that
their inability to verify, pre-incident,
that an animal has received the proper
vaccinations has caused individuals
bitten by service animals to undergo
painful and expensive rabies treatment.
The Department, along with a number of
U.S. airlines, attended a meeting at the
AVMA’s headquarters on October 29,
2018, to discuss the potential for the
airlines to create a standard form
document to use to verify service animal
vaccinations. The Department used
information learned at this meeting,
such as what vaccinations should be
required to ensure the health and safety
of the traveling public, the duration for
which the form should be valid, and
whether animals should be inspected
for pests, as guidance for the content of
this form. The Department seeks
comment from the public on its
proposal to allow airlines to require that
passengers provide this vaccination
form as evidence that a service animal
has received the rabies vaccine and that
the animal has not exhibited aggressive
behavior, known to the veterinarian.
The Department seeks comment on its
proposal to permit airlines, as a
condition of travel, to require this form
and whether airlines should be able to
refuse transportation to a service animal
based on the information contained in
the form (e.g., the veterinarian discloses
on the form that the animal has a history

111 Comment of American Veterinarian Medical
Association, https://www.regulations.gov/
document?D=DOT-OST-2018-0068-4276.

of aggressive behavior or has caused
serious injury to a person or animal).
The Department also seeks comment on
whether the form would be effective in
ensuring that the traveling public would
not contract rabies from service animals
should they be bitten.112 Furthermore,
the Department seeks comment on the
burden on individuals traveling with
service animals of allowing airlines to
require the Department’s service animal
health form as it is the Department’s
understanding that USDA’s APHIS 7001
form already includes the type of
information contained on the proposed
DOT form. Could passengers traveling
with a service animals have their
veterinarians complete the Department’s
Service Animal Air Transportation
Health Form at the animal’s annual
physical? Should the requirement for an
animal health form be limited to
emotional support animal users, in the
event the Department were to continue
to require airlines to transport emotional
support animals?

The Department’s air transportation
animal health form requires
veterinarians to provide a physical
description of the service animal.
Should the Department consider
allowing airlines to require passengers
traveling with a service animals to
provide photo identification of the
service animal as an additional measure
to verify a service animal’s identity?
Finally, the Department seeks comment
on the general content and layout of the
form, which is provided below, and
whether airlines that require the form
should accept the form in both a paper
and electronic format.

112 See the Rabies Compendium available at:
www.nsphv.org/documents/
NASPHVrabiescompendium.
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Third, while airlines are currently to allow airlines to require only a DOT proof to verify that a passenger’s animal
permitted to require individuals Service Animal Relief Attestation Form  will not need to relieve itself on flight
traveling with service animals on a be completed by the service animal user segments of eight or more hours, or can
flight segment that is longer than 8 to attest that the animal will not create relieve itself in a way that does not
hours to provide documentation that the a health or sanitation risk on long create a health or sanitation issue. The
animal will not need to relieve itself or ﬂlghts Department also seeks comment on the
can relieve itself in a way that does not The Department seeks comment on content and layout of the form, which
create a health or sanitation risk, the whether the DOT Service Animal Relief

. 3 is provided below.
Department proposes to amend this rule Attestation Form serves as adequate
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It is a Federal crime to make materially false, fitictious, or fraudlent statements, entries or representations knowingly and willfully on this form to secure
disability accomodations provided under regulations of the United States Department of Transportation (18 U.S.C.§ 1001).

« OF TRay,
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United States Department of Transportation
Service Animal Relief Attestation Form
Flight Segments Eight Hours or Longer

(0 DEPg,
%,
: &
ea yowts

&

Srareg of ¥

Service Animal Handler’s Name:

Address:

Phone Number:

Email Address:

Flight Departure Location:

Flight Destination Location:

Check the following boxes to certify:
|:| I certify that my animal will not need to relieve itself on the flight, or

I certify that my animal can relieve itself in a way that does not create a health or
sanitation issue on the flight.

Describe how the animal will refrain from relieving itself, or will relieve itself without posing a
health or sanitation problem (e.g., the use of a dog diaper)

I understand that airlines may charge passengers with disabilities traveling with a service
animals for the cost to repair any damage caused by a passenger’s service animal so long
as the airline charges passengers without disabilities for similar kinds of damage.

Signature of the Animal Handler Date
BILLING CODE 4910-9X-C provide the proposed DOT health, although an airline would not be
The Department also asks for o behavior and training, and relief forms prohibited from requesting the forms so
comment on its proposal to prohibit prior to the passenger’s date of travel, long as it was clear that passengers were

airlines from requiring passengers to
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not obligated to remit the forms to the
airline in advance of their travel date.

At the beginning of 2018, several
airlines started requiring individuals
traveling with service animals to
provide service animal health forms and
attestations that a passenger’s service
animal had been trained to behave
appropriately in public. In a Final
Statement of Enforcement Priorities, the
Department’s Office of Aviation
Enforcement and Proceedings
(Enforcement Office) indicated that it
did not intend to take action against an
airline for asking users of any type of
service animal to present
documentation related to the service
animal’s vaccination, training, or
behavior, so long as it is reasonable to
believe that the documentation would
assist the airline in making a
determination as to whether an animal
poses a direct threat to the health or
safety of others. The Enforcement Office
explained that the existing rule permits
airlines to determine, in advance of
flight, whether any service animal poses
a direct threat, but the rule does not
clearly indicate how airlines must make
that assessment. While the Department
recognized that airlines may have a
valid basis for requesting certain health
and behavior information from
individuals traveling with service
animals, commenters stated that it has
become burdensome and confusing for
individuals with disabilities to comply
with these documentation requirements
because many of the airlines require
different information from passengers
traveling with service animals and have
adopted their own unique forms and
data collection methods.

The Department is proposing to
require standard departmental forms to
establish a uniform process for
collecting data about a service dog’s
health as well as behavior and training
from passengers traveling with a service
dog. The Department is also proposing
to allow airlines to require passengers
with a disability to complete a DOT
Service Animal Relief Attestation Form
Service Animal Relief Attestation Form
for flight segments of 8 hours or longer.
The Department seeks comment on
whether using standardized U.S.
Department of Transportation forms is
the best way for airlines to collect data
from passengers traveling with a service
dog.

”lg"he Department recognizes that these
forms go beyond what DOJ allows in its
ADA service animal regulations, but the
Department believes that air
transportation, which involves
transporting a large number of people in
a very confined space thousands of feet
above the ground, is unique in

comparison to airports, libraries, and
other locations covered by Title II or
Title III of the ADA. For this reason, the
Department believes that a proposal
allowing airlines to require all service
dog users to provide these forms to
assist airlines in determining whether a
service dog poses a direct threat to the
health or safety of others is appropriate.
Under this NPRM, the Department
would prohibit airlines from requiring
individuals traveling with a service
animals to provide the DOT-issued
forms even a day in advance of the
passenger’s flight because advance
notice may present significant
challenges to passengers with
disabilities wishing to make last minute
travel plans that may be necessary for
work or family emergencies. However,
the Department is proposing to allow
airlines to require users of a service
animals to check-in at the airport one
hour before the check-in time at the
airport for the general public to process
service animal documentation so long as
the airline similarly requires advance
check-in for passengers traveling with
their pets in the cabin. This rulemaking
would also permit airlines to require
that the check-in take place at any
designated airport location including
the terminal lobby. One concern is that
service animal users would not be able
to check-in electronically before arriving
at the airport like other passengers and
would be unable to avoid the
inconvenience of long waits when
checking in. To address this concern,
the Department is proposing to require
airlines to make an employee trained to
handle disability-related matters
available in-person at the airline’s
designated airport location to process
service animal documentation
promptly. The Department solicits
comment on whether one hour before
the general public check-in is sufficient
time for airline personnel to process
service animal documentation. The
Department also seeks comment on its
proposal to require airlines to try to
accommodate passengers who fail to
meet the one-hour check-in requirement
so long as the airline can do so by
making reasonable efforts without
delaying the flight. Finally, the
Department would like commenters to
identify potential benefits that service
animal users may forgo by not being
permitted to check-in electronically,
and steps that can be taken to ensure
that these benefits are provided to them.

9. Codeshare Flights

Current Requirements

Under the Department’s current
ACAA rule, U.S. carriers that participate

in a code-sharing arrangement with a
foreign carrier are responsible for
ensuring that the foreign carrier
complies with the service animal
provisions of the rule with respect to
passengers traveling under the U.S.
carrier’s code on the foreign carrier’s
aircraft on flights between two foreign
points.113 While the Department’s
current rule requires foreign carriers to
transport only dogs, the Department
could, based on the language in the
current rule, hold a foreign carrier’s U.S.
codeshare partner responsible for that
foreign carrier’s refusal to transport
other service animal species when the
passenger is traveling under a U.S.
carrier’s code.114

The ANPRM

The Department sought comment in
the ANPRM on whether DOT’s service
animal rule should explicitly state that
a U.S. carrier would not be held
responsible for its foreign codeshare
partner’s refusal to transport service
animals other than dogs.11°

Comments Received

Few individual commenters and
disability advocates commented on
whether the Department should
explicitly state in its service animal
regulation that U.S. airlines should not
be held responsible if a foreign airline
only transports dogs as service animals,
but one advocacy organization states
that making this clarification in the rule
would clear up ambiguity caused by the
provision in DOT’s rules implementing
the ACAA, 14 CFR part 382.

Airlines also agree that the
Department’s rule should explicitly
state that U.S. carriers would not be
held responsible if a foreign carrier only
transports dogs as service animals.
These carriers believe that the
Enforcement Office’s decision not to
pursue action against U.S. carriers is
reasonable and appropriate as it would
be fundamentally unfair to hold a U.S.
carrier accountable for the flight
operations and procedures of its foreign
codeshare partners, over which it has no
control. Furthermore, these carriers
argue that an express statement of the
Department’s enforcement position in
the rule would alleviate any confusion
that may arise from otherwise
ambiguous provisions in Part 382. One
foreign airline also commented that
while the Department has chosen not to
take legal action against U.S. carriers as

11314 CFR 382.7(c).

114 The Department’s Aviation Enforcement
Office does not enforce section 382.7(c) in this way.

115 Traveling by Air with Service Animals,
Advance Notice of Proposed Rulemaking, 83 FR
23832, 23842.
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a matter of enforcement discretion, it
would be better for the Department
specifically to state its position in a
regulation so that carriers have concrete
legal certainty of the Department’s
position.

DOT Response

The Department’s proposed service
animal regulation would recognize only
dogs as service animals. If the rule were
finalized as proposed, the species
requirements for both U.S. carriers and
foreign carriers would be the same,
thereby eliminating situations whereby
a U.S. carrier could be held responsible
for a foreign carrier’s failure to transport
service animals other than dogs but a
foreign carrier could not. However, if
the DOT final rule differs from the
proposal and recognizes other species of
service animals and/or emotional
support animals, the Department would
consider including language in the rule
to make it clear that U.S. airlines are not
responsible for their foreign carrier
codeshare partners’ failure to transport
animals other than dogs. The
Department seeks comment on this
proposed action.

Regulatory Analyses and Notices

A. Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and DOT
Regulatory Policies and Procedures

This proposed rulemaking has been
determined to be significant under
Executive Order 12866 (Regulatory
Planning and Review) and the
Department of Transportation’s
Regulatory Policies and Procedures
because of its considerable interest to
the disability community and the
aviation industry. It does not, however,
meet the criteria under Executive Order
12866 for an economically significant
rule. It has been reviewed by the Office
of Management and Budget under that
Order.

Executive Orders 12866 (‘‘Regulatory
Planning and Review”) and 13563
(“Improving Regulation and Regulatory
Review”’) require agencies to regulate in
the “most cost-effective manner,” to
make a “reasoned determination that
the benefits of the intended regulation
justify its costs,” and to develop
regulations that “impose the least
burden on society.” DOT proposes to
define a service animal as a dog that is
individually trained to do work or
perform tasks for the benefit of a
qualified individual with a disability. In
addition, DOT proposes to treat
psychiatric service animals like other
service animals and to allow airlines to

require passengers traveling with a
service animal to attest to the animal’s
good behavior and good health. DOT
also proposes that airlines no longer be
required to recognize emotional support
animals as service animals.

The primary economic impact of this
proposed rulemaking is that it
eliminates a market inefficiency. The
current policy amounts to a price
restriction which requires that airlines
forgo a potential revenue source, as
airlines are currently prohibited from
charging a pet fee for transporting
emotional support animals. A4A
estimates that airline carriers
transported 751,000 emotional support
animals in 2017, a 56.1 percent increase
from 2016. This number nearly equals
the 784,000 pets transported in 2017.
Airlines charge as much as $175 to
transport pets on a one-way trip, giving
passengers an incentive to claim their
pets as emotional support animals. The
proposed rulemaking will eliminate a
pricing restriction currently imposed by
government on airlines by allowing
them to set a price on the transport of
emotional support animals other than
Z€ro.

Removing the current requirement
that carriers must transport emotional
support animals free of charge would
allow market forces (i.e., carriers as
producers and passengers as consumers)
to set the price for air transportation of
emotional support animals. This
provision would allow carriers to charge
passengers traveling with emotional
support animals (dogs and other
accepted species on board of an aircraft)
with pet transportation fees. This
represents a transfer of surplus from
passengers to airlines, and does not
have implications for the net benefits
calculation.

The proposed rulemaking would also
allow airlines to require passengers
traveling with service animals to
produce three forms of documentation
developed by DOT. This cost element
places a potential burden on passengers
traveling with service animals who
would need to submit three DOT forms
to airlines. We estimate that, by
Paperwork Reduction Act (PRA)
accounting standards, the forms create
144,000 burden hours and $3.0 million
in costs per year. In some cases,
however, carriers already ask passengers
to complete equivalent
nongovernmental forms. Thus, the PRA
accounting overestimates the net burden
created by this rulemaking.

Furthermore, Executive Orders 12866
and 13563 require agencies to provide a
meaningful opportunity for public
participation. Accordingly, we have
asked commenters to provide feedback

on the proposed change to the
regulation.

B. Regulatory Flexibility Act

The Regulatory Flexibility Act (5
U.S.C. 601 et seq.) requires an agency to
review regulations to assess their impact
on small entities unless the agency
determines that a rule is not expected to
have a significant economic impact on
a substantial number of small entities. A
direct air carrier or foreign air carrier is
a small business if it provides air
transportation only with small aircraft
(i.e., aircraft with up to 60 seats/18,000-
pound payload capacity).116 Relative to
typical airlines’ operating costs and
revenues, the impact is expected to be
nonsignificant. Accordingly, the
Department does not believe that the
NPRM would have a significant impact
on a substantial number of small
entities. However, we invite comment
on the potential impact of this
rulemaking on small entities.

C. Executive Order 13132 (Federalism)

This NPRM has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13132 (“Federalism”). This NPRM does
not include any provision that: (1) Has
substantial direct effects on the States,
the relationship between the national
government and the States, or the
distribution of power and
responsibilities among the various
levels of government; (2) imposes
substantial direct compliance costs on
State and local governments; or (3)
preempts State law. States are already
preempted from regulating in this area
by the Airline Deregulation Act, 49
U.S.C. 41713. Therefore, the
consultation and funding requirements
of Executive Order 13132 do not apply.

D. Executive Order 13084

This rulemaking has been analyzed in
accordance with the principles and
criteria contained in Executive Order
13084 (“Consultation and Coordination
with Indian Tribal Governments’).
Because this rulemaking does not
significantly or uniquely affect the
communities of the Indian Tribal
governments or impose substantial
direct compliance costs on them, the
funding and consultation requirements
of Executive Order 13084 do not apply.

E. Paperwork Reduction Act

This NPRM proposes three new
collections of information that would
require approval by the Office of
Management and Budget (OMB) under
the Paperwork Reduction Act of 1995

116 See 14 CFR 399.73.
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(Pub. L. 104-13, 49 U.S.C. 3501 et seq.).
Under the Paperwork Reduction Act,
before an agency submits a proposed
collection of information to OMB for
approval, it must first publish a
document in the Federal Register
providing notice of the proposed
information collection and a 60-day
comment period, and otherwise consult
with members of the public and affected
agencies concerning each proposed
collection of information.

The proposed rulemaking would
allow airlines to require passengers
traveling with service animals to
provide carriers with the following three
forms of documentation developed by
the Department:

1. DOT Air Transportation Service
Animal Health Form (“Health Form”):
This form would be completed by a
veterinarian who would certify that the
service dog has obtained the required
vaccinations, is not showing signs of
infectious or communicable diseases,
and, to the veterinarian’s knowledge,
has not exhibited aggressive behavior or
caused injury to another.

2. DOT Air Transportation Service
Animal Behavior and Training
Attestation Form (“Behavior Attestation
Form”): This form would be completed
by the passenger with a service animal.
This passenger would certify his/her
service animal has been trained to
behave properly in public, is aware of
the handler’s responsibility to maintain
the animal under control at all times,
and understands the consequences of
service animal misbehavior.

3. DOT Service Animal Relief
Attestation Form (*‘Relief Attestation
Form”): This form would be completed
by passengers traveling with a service
animal on flight segments scheduled to
take 8 hours or more. It would require
the passenger to affirm that the service
animal will not need to relieve itself on
the flight or that the service animal can
relieve itself in a way that does not
create a health or sanitation issue.

For each of these information
collections, the title, a description of the
respondents, and an estimate of the
annual recordkeeping and periodic
reporting burden are set forth below:

1. Requirement To Prepare and Submit
to Airlines the DOT Air Transportation
Service Animal Health Form

Respondents: Passengers with
disabilities traveling on aircraft with
service animals.

Number of Respondents: Using A4A’s
estimate of 281,000 117 service animals
transported in 2017, and assuming one
passenger with a disability travels with
a service animal, 281,000 respondents
would have to provide a health form
signed by a veterinarian and the
passenger.

Estimated Annual Burden on
Respondents: We estimate that
completing the form would require 15
minutes (.25 hours) per response, per
year, including the time it takes to
retrieve an electronic or paper version of
the form from the carrier’s or DOT’s
website, reviewing the instructions, and
completing the questions. Passengers
and veterinary assistants would spend a
total of 70,250 hours (0.25 hours x
281,000 passengers) to retrieve an
accessible version of the form and
provide it to the veterinarian for
completion. To calculate the hourly
value of time spent on the forms, we
used median wage data from the Bureau
of Labor Statistics.118 For the health
form, which veterinary assistants
perform on the job, we assume a fully
loaded median wage rate of $26.48/hour
($13.24/hour x 2). A “fully loaded”
wage includes benefits and indirect
costs.

2. Requirement To Prepare and Submit
to Airlines the DOT Air Transportation
Service Animal Behavior and
Attestation Form

Respondents: Passengers with
disabilities traveling on aircraft with
service animals.

Number of Respondents: Using A4A’s
estimate of 281,000 service animals
transported in 2017, and assuming one
passenger with a disability travels with
a service animal, 281,000 respondents
would have to provide a behavior form
signed by the passenger.

Estimated Annual Burden on
Respondents: We estimate that
completing the form will require 15
minutes (.25 hours) per response, per
year, including the time it takes to
retrieve an electronic or paper version of
the form from the carrier’s or DOT’s
website, reviewing the instructions, and
completing the questions. Passengers
would spend a total of 70,250 hours

117 A4A used data from five U.S. airlines to
extrapolate the number of all service animals
transported on U.S. airlines.

118 Bureau of Labor Statistics (2019). “May 2018
National Occupational Employment and Wage
Estimates: United States.” https://www.bls.gov/oes/
current/oes_nat.htm.

(0.25 hours x 281,000 passengers) to
retrieve an accessible version of the
form and complete the form. To
calculate the hourly value of time spent
on the forms, we use median wage data
from the Bureau of Labor Statistics.119
For the behavior attestation, which
passengers fill out on their own time
without pay, we use a post-tax wage
estimate of $15.42 ($18.58 median for
all occupations minus a 17% percent
estimated tax rate).

3. Requirement To Prepare and Submit
to Airlines the DOT Service Animal
Relief Attestation Form

Respondents: Passengers with
disabilities traveling on aircraft with
service animals on flight segments
scheduled to take 8 hours or more.

Number of Respondents: To estimate
the paperwork costs associated with the
new forms, we used A4A’s estimate of
281,000 service animals transported in
2017.120 We estimate that 5 percent of
those passengers (14,050) would be on
flight segments scheduled to take 8
hours or more and would also have to
complete the Relief Attestation Form.

Estimated Annual Burden on
Respondents: We estimate that
completing the form will require 15
minutes (.25 hours) per response, per
year, including the time it takes to
retrieve an electronic or paper version of
the form from the carrier’s or DOT’s
website, reviewing the instructions, and
completing the questions. Passengers
would spend a total of 3,512.5 hours
(0.25 hours x 14,050 passengers) to
retrieve an accessible version of the
form and complete the form. To
calculate the hourly value of time spent
on the forms, we use median wage data
from the Bureau of Labor Statistics.121
For the relief form, which passengers fill
out on their own time without pay, we
use a post-tax wage estimate of $15.42
($18.58 median for all occupations
minus a 17% percent estimated tax
rate).

119 Bureau of Labor Statistics (2019). “May 2018
National Occupational Employment and Wage
Estimates: United States.” https://www.bls.gov/oes/
current/oes_nat.htm.

120 A4A used data from five U.S. airlines to
extrapolate the number of all service animals
transported on U.S. airlines.

121 Bureau of Labor Statistics (2019). “May 2018
National Occupational Employment and Wage
Estimates: United States.” https://www.bls.gov/oes/
current/oes_nat.htm.
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TABLE 1—PAPERWORK COST ESTIMATES FOR DOT SERVICE ANIMAL FORMS
Hourly
Form Passengers Hours Total hours time value Subtotal

Health ....oooovieee e 281,000 0.25 70,250 $26.48 $1,860,220
Behavior attestation .... 281,000 0.25 70,250 15.42 1,083,255
Relief oo 14,050 0.25 3,512.5 15.42 54,163
o] - | S SRR RS SSRRI 144,012.5 | oo 2,997,638

The estimated burden and costs of
these three new DOT forms are
primarily for Paperwork Reduction Act
(PRA) accounting purposes. In some
cases, carriers already require
passengers traveling with service
animals to complete equivalent forms.
Allegiant Air and Delta Air Lines ask
passengers to carry health forms, for
example, while American Airlines and
Hawaiian Airlines ask passengers to fill
out relief attestation forms. Thus, the
cost estimates above are likely to
overestimate any new burden created by
this rulemaking.

The Department invites interested
persons to submit comments on any
aspect of each of these three information
collections, including the following: (1)
The necessity and utility of the
information collection, (2) the accuracy
of the estimate of the burden, (3) ways
to enhance the quality, utility, and
clarity of the information to be
collected, and (4) ways to minimize the
burden of collection without reducing
the quality of the collected information.
Comments submitted in response to this
notice will be summarized or included,
or both, in the request for OMB approval
of these information collections.

F. Unfunded Mandates Reform Act

The Department has determined that
the requirements of Title II of the
Unfunded Mandates Reform Act of 1995
do not apply to this rulemaking.

G. National Environmental Policy Act

The Department has analyzed the
environmental impacts of this proposed
action pursuant to the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321 et seq.) and has
determined that it is categorically
excluded pursuant to DOT Order
5610.1C, Procedures for Considering
Environmental Impacts (44 FR 56420,
Oct. 1, 1979). Categorical exclusions are
actions identified in an agency’s NEPA
implementing procedures that do not
normally have a significant impact on
the environment and therefore do not
require either an environmental
assessment (EA) or environmental

impact statement (EIS).122 In analyzing
the applicability of a categorical
exclusion, the agency must also
consider whether extraordinary
circumstances are present that would
warrant the preparation of an EA or EIS.
Id. Paragraph 3.c.6.i of DOT Order
5610.1C categorically excludes
“[a]ctions relating to consumer
protection, including regulations.”
Because this rulemaking relates to
ensuring both the nondiscriminatory
access to air transportation for
consumers with disabilities, as well as
the safe transport of the traveling public,
this rulemaking is a consumer
protection rulemaking. The Department
does not anticipate any environmental
impacts, and there are no extraordinary
circumstances present in connection
with this rulemaking.

List of Subjects in 14 CFR Part 382

Air Carriers, Civil rights, Consumer
protection, Individuals with Disabilities,
Reporting and recordkeeping
requirements.

For the reasons set forth in the
preamble, the Department of
Transportation proposes to amend 14
CFR part 382 to read as follows:

PART 382—NONDISCRIMINATION ON
THE BASIS OF DISABILITY IN AIR
TRAVEL

m 1. The authority citation for part 382
continues to read as follows:

Authority: 49 U.S.C. 41702, 41705, 41712,
and 41310.

m 2. Amend § 382.3 by adding in
alphabetical order the definitions of
service animal and service animal
handler to read as follows:

§382.3 What do the terms in this rule
mean?
* * * * *

Service animal means a dog that is
individually trained to do work or
perform tasks for the benefit of a
qualified individual with a disability,
including a physical, sensory,
psychiatric, intellectual, or other mental
disability. Emotional support animals,

122 See 40 CFR 1508.4.

comfort animals, companionship
animals, and service animals in training
are not service animals for the purposes
of this Part.

A Service animal handler is a
qualified individual with a disability
who receives assistance from a service
animal(s) that does work or performs
tasks that are directly related to the
individual’s disability, or a safety
assistant, as described in section
382.29(b), who accompanies an
individual with a disability traveling
with a service animal(s). The service
animal handler is responsible for
keeping the animal under control at all
times, and caring for and supervising
the service animal, which includes
toileting and feeding.

* * * * *

m 3. Add § 382.28 to read as follows:

§382.28 What assistance must carriers
provide to passengers with a disability
required to check-in before the check-in
time for the general public?

If you require a passenger with a
disability to check-in in advance of the
check-in time for the general public, you
must make personnel or other
employees trained to proficiency on the
requirements of this Part available
promptly to assist the passenger at a
designated location in the airport.

§382.72 [Amended]

m 4. Amend § 382.27 by removing
paragraphs (c)(8) and (c)(9).

m 5. Add Subpart EE, consisting of
§§ 382.72 through 382.80, to read as
follows:

Subpart EE—Service Animals

Sec.

382.72 Must carriers allow a service animal
to accompany a passenger with a
disability?

382.73 How many service animals must a
carrier transport in the cabin of aircraft?

382.74 How do carriers determine if an
animal is a service animal?

382.75 May a carrier require documentation
from passengers with disabilities seeking
to travel with a service animal?

382.76 May a carrier require a service
animal user to check-in at the airport one
hour before the check-in time at the
airport for the general public as a
condition of travel to allow time to
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process the service animal
documentation?

382.77 May carriers restrict the location and
placement of service animals on aircraft?

382.78 May carriers charge individuals with
disabilities for the damage their service
animal causes?

382.79 Under what other circumstances
may carriers refuse to provide
transportation to a service animal
traveling with a passenger with a
disability?

382.80 May carriers impose additional
restrictions on the transport of service
animals?

§382.72 Must carriers allow a service
animal to accompany a passenger with a
disability?

You must allow a service animal to
accompany a passenger with a
disability. You must not deny
transportation to a service animal on the
basis that its carriage may offend or
annoy carrier personnel or persons
traveling on the aircraft.

§382.73 How many service animals must
a carrier transport in the cabin of aircraft?

You are not required to accept more
than two service animals for a single
passenger with a disability.

§382.74 How do carriers determine if an
animal is a service animal?

(a)You may make two inquiries to
determine whether an animal qualifies
as a service animal. You may ask if the
animal is required to accompany the
passenger because of a disability and
what work or task the animal has been
trained to perform. You must not ask
about the nature or extent of a person’s
disability or ask that the service animal
demonstrate its work or task.

(b) You may observe the behavior of
an animal. A trained service animal will
remain under the control of its handler.
It does not run freely around an aircraft
or an airport gate area, bark or growl
repeatedly at other persons or other
animals on the aircraft or in the airport
gate area, bite, jump on, or cause injury
to people, or urinate or defecate in the
cabin or gate area. An animal that
engages in such disruptive behavior
demonstrates that it has not been
successfully trained to behave properly
in a public setting and carriers are not
required to treat it as a service animal,
even if the animal performs an assistive
function for a passenger with a
disability.

(c) You may look for physical
indicators on the animal to determine if
the animal is a service animal. A service
animal must be under the control of its
owner. A service animal must have a
harness, leash, or other tether unless the
owner is unable because of a disability
to use a harness, leash, or other tether,

or the use of a harness, leash, or other
tether would interfere with the service
animal’s safe, effective performance of
work or tasks, in which case the service
animal must be otherwise under the
handler’s control (e.g., voice control,
signals, or other effective means).

§382.75 May a carrier require
documentation from passengers with
disabilities seeking to travel with a service
animal?

(a) If a passenger seeks to travel with
a service animal, you may require the
passenger with a disability to provide
you, as a condition of permitting the
service animal to travel in the cabin:

(1) A current (i.e., no older than one
year from the date of the passenger’s
scheduled initial flight) completed copy
of the U.S. Department of
Transportation Air Transportation
Service Animal Health Form; and

(2) A completed copy of the U.S.
Department of Transportation Air
Transportation Service Animal Behavior
and Training Attestation Form.

(b) On a flight segment scheduled to
take 8 hours or more, you may, as a
condition of permitting a service animal
to travel in the cabin, require the
passenger with a disability traveling
with the service animal to confirm that
the animal will not need to relieve itself
on the flight or that the animal can
relieve itself in a way that does not
create a health or sanitation issue on the
flight by providing a DOT Service
Animal Relief Attestation Form.

(c) You are not permitted to require
documentation of passengers with
disabilities traveling with service
animals beyond completion of the forms
identified in paragraphs (a) and (b) of
this section.

(d) You must keep copies of the forms
identified in paragraphs (a) and (b) at
each airport you serve. As a foreign
carrier, you must keep copies of the
forms at each airport serving a flight you
operate that begins or ends at a U.S.
airport.

(e) If you have a website, you must
make the blank forms identified in
paragraphs (a) and (b) available to
passengers on your website in an
accessible format.

(f) You must mail copies of the blank
forms identified in paragraphs (a) and
(b) to passengers upon request.

§382.76 May a carrier require a service
animal user to check-in at the airport one
hour before the check-in time at the airport
for the general public as a condition of
travel to allow time to process the service
animal documentation?

(a) You may require a passenger with
a disability to check-in at the airport one
hour before the check-in time at the

airport for the general public as a
condition of travel with a service animal
to allow time to process the service
animal documentation and observe the
animal so long as:

(1) You designate a specific location
at the airport where the passenger could
be promptly checked-in, the passenger’s
service animal would be observed, and
the passenger’s service animal
documentation would be promptly
reviewed by personnel trained to
proficiency on the service animal
requirements of this Part; and

(2) You have a similar or more
stringent check-in requirement for
passengers traveling with their pets in
the cabin.

(b) If a passenger does not meet the
check-in requirements you establish
consistent with this section, you must
still provide the accommodation if you
can do so by making reasonable efforts,
without delaying the flight.

§382.77 May carriers restrict the location
and placement of service animals on
aircraft?

(a) You must permit a service animal
to accompany a passenger with a
disability on the passenger’s lap or in
the foot space immediately in front of
the passenger’s seat, unless this location
and placement would be:

(1) Inconsistent with safety
requirements set by the FAA or the
foreign carrier’s government; or

(2) Encroaches into another
passenger’s space.

(b) If a service animal cannot be
accommodated on the passenger’s lap or
in the foot space immediately in front of
the passenger’s seat without
encroaching into another passenger’s
space, you must offer the passenger the
opportunity to move with the animal to
another seat location within the same
class of service, if available on the
aircraft, where the animal can be
accommodated. You are not required to
reseat other passengers to accommodate
a service animal except as required by
Subpart F.

(c) If there are no alternatives
available to enable the passenger to
travel with the service animal in the
cabin of the scheduled flight, you must
offer the passenger the opportunity to
transport the service animal in the cargo
hold free of charge or travel on a later
flight to the extent there is space
available on a later flight and the
transport is consistent with the safety
requirements set by the FAA or a foreign
carrier’s government.
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§382.78 May carriers charge individuals
with disabilities for the damage their
service animal causes?

While you cannot charge an
individual with a disability for
transporting service animals, or for
providing other services that this rule
requires, you may charge a passenger
with a disability for damage caused by
his or her service animal so long as you
normally charge individuals without
disabilities for similar kinds of damage.

§382.79 Under what other circumstances
may carriers refuse to provide
transportation to a service animal traveling
with a passenger with a disability?

(a) You may deny transport to a
service animal under the following
circumstances:

(1) The animal poses a direct threat to
the health or safety of others (see
definition in § 382.3);

(2) The animal causes a significant
disruption in the cabin or at an airport
gate area, or its behavior on the aircraft
or at an airport gate area indicates that
it has not been trained to behave
properly in public (e.g., running freely,
barking or growling repeatedly at other
persons on the aircraft, biting or
jumping on people, or urinating or
defecating in the cabin or gate area); or

(3) The animal’s carriage would
violate FAA safety requirements or
applicable safety requirements of a U.S.
territory or foreign government (e.g., the
animal is too large or heavy to be
accommodated in the cabin).

(b) In determining whether to deny
transport to a service animal on the
basis that the animal poses a direct
threat under paragraph (a)(1) of this
section, you must make an
individualized assessment based on
reasonable judgment that relies on the
best available objective evidence to
ascertain the nature, duration, and
severity of the risk; the probability that
the potential injury will actually occur;
and whether reasonable modifications
of policies, practices, or procedure will
mitigate the risk.

(c) In determining whether to deny
transport to a service animal on the
basis that the animal has misbehaved
and/or has caused a significant
disruption in the cabin under paragraph
(a)(2), you must make an individualized
assessment based on reasonable
judgment that relies on the best
available objective evidence to ascertain
the probability that the misbehavior
and/or disruption will continue to
occur; and whether reasonable
modifications of policies, practices, or
procedure will mitigate the misbehavior
and/or the disruption.

(d) In conducting the analysis
required under paragraph (a)(1) and

(a)(2), you must not deny transportation
to the service animal if there are means
available short of refusal that would
mitigate the problem (e.g., muzzling a
barking service dog or taking other steps
to comply with animal health
regulations needed to permit entry of
the service animal into a domestic
territory or a foreign country).

(e) If you refuse to provide
transportation to a service animal based
on any provision in this Part, you must
provide the individual with a disability
accompanied by the service animal a
written statement of the reason for the
refusal. This statement must include the
specific basis for the carrier’s opinion
that the refusal meets the standards of
paragraphs (a) through (c) of this section
or is otherwise specifically permitted by
this Part. You must provide this written
statement to the individual with a
disability accompanied by the service
animal either at the airport, or within 10
calendar days of the refusal of
transportation.

§382.80 May carriers impose additional
restrictions on the transport of service
animals?

Carriers are not permitted to establish
additional restrictions on the transport
of service animals outside of those
specifically permitted by the provisions
in this Part, unless required by
applicable FAA, TSA, or other Federal
requirements or a foreign carrier’s
government.

§382.117 [Removed]
m 6. Remove §382.117.
Issued this 21st day of January, 2020, in
Washington, DC.
Elaine L. Chao,
Secretary.
[FR Doc. 2020-01546 Filed 2—4—-20; 8:45 am]
BILLING CODE 4910-9X-P

DEPARTMENT OF COMMERCE

Patent and Trademark Office

37 CFR Part 1
[Docket No. PTO-P-2019-0009]
RIN 0651-AD33

Small Entity Government Use License
Exception

AGENCY: United States Patent and
Trademark Office, Commerce.

ACTION: Notice of proposed rulemaking.

SUMMARY: The United States Patent and
Trademark Office (USPTO or Office) is
proposing to amend the rules of practice
in patent cases to clarify and expand

exceptions to the rule pertaining to
government use licenses and their effect
on small entity status for purposes of
paying reduced patent fees so as to
support independent inventors, small
business concerns and nonprofit
organizations in filing patent
applications. The proposed rule change
is designed to encourage persons, small
businesses, and nonprofit organizations
to collaborate with the Federal
Government by providing an
opportunity to qualify for the small
entity patent fees discount for
inventions made during the course of
federally-funded or federally-supported
research.

DATES: Comments must be received by
March 23, 2020 to ensure consideration.

ADDRESSES: The USPTO prefers that
comments be submitted via electronic
mail message to AD33.comments@
uspto.gov. Written comments also may
be submitted by mail to Mail Stop
Comments-Patents, Commissioner for
Patents, P.O. Box 1450, Alexandria, VA
22313-1450, marked to the attention of
James Engel, Senior Legal Advisor,
Office of Patent Legal Administration.
Comments may also be sent by
electronic mail message via the Federal
eRulemaking Portal at https://
www.regulations.gov. See the Federal
eRulemaking Portal website for
additional instructions on providing
comments via the Federal eRulemaking
Portal. All comments submitted directly
to the USPTO or provided on the
Federal eRulemaking Portal should
include the docket number (PTO-P-
2019-0009).

Although comments may be
submitted by postal mail, the Office
prefers to receive comments by
electronic mail message over the
internet because the Office may easily
share such comments with the public.
Electronic comments are preferred to be
submitted in plain text, but also may be
submitted in portable document format
or DOC file format. Comments not
submitted electronically should be
submitted on paper in a format that
facilitates convenient digital scanning
into portable document format.

The comments will be available for
public inspection on the USPTO’s
website at hittps://www.uspto.gov, on the
Federal eRulemaking Portal, and at the
Office of the Commissioner for Patents,
Office of Patent Legal Administration,
600 Dulany Street, Alexandria, VA
22314. Because comments will be made
available for public inspection,
information that is not desired to be
made public, such as an address or
phone number, should not be included.
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FOR FURTHER INFORMATION CONTACT:
James Engel, Senior Legal Advisor,
Office of Patent Legal Administration,
by phone: (571) 272-7725, or email:
James.Engel@uspto.gov and Marina
Lamm, Patent Attorney, Office of Policy
and International Affairs, by phone:
(571) 272-5905, or email:
Marina.Lamm®@uspto.gov.

SUPPLEMENTARY INFORMATION: The
USPTO proposes to amend the rules of
practice in patent cases at 37 CFR 1.27
to clarify and expand exceptions to the
rule pertaining to government use
licenses and their effect on small entity
status for purposes of paying reduced
patent fees so as to support independent
inventors, small business concerns and
nonprofit organizations in filing patent
applications. The regulations at 37 CFR
1.27 currently have two basic
exceptions—at paragraphs (a)(4)(i) and
(ii)—to the general rule that every party
holding rights to an invention must
qualify as a small entity under 37 CFR
1.27 in order for small entity status to
be claimed in a patent application.

The first exception—in section
1.27(a)(4)(i)—is for a government use
license that a Federal employee inventor
is obligated to grant if he/she is allowed
to retain title to the workplace invention
pursuant to a rights determination
under Executive Order 10096. The
Office is proposing to amend the
regulations to specify that this exception
applies to the government use license
under 15 U.S.C. 3710d(a) a Federal
employee, including an employee of a
Federal laboratory, is obligated to grant
if he/she is allowed to retain title to the
workplace invention. It also proposes to
expand the exception to cover a
government use license to a Federal
agency arising from an inventor’s
retention of rights under 35 U.S.C.
202(d), where the inventor is the
employee of a small business or
nonprofit organization contractor
performing research under a funding
agreement with the Federal agency, and
the government use license is equivalent
to that specified in 35 U.S.C. 202(c)(4).
Retention of rights by the inventor
under 35 U.S.C. 202(d) becomes
possible when the contractor performing
research under a federal funding
agreement does not elect to retain title
to the invention and the Federal agency
is not interested in pursuing the patents
rights either. Provided the Federal
agency receives no more than the
government use license and there is no
other interest in the invention held by
a party not qualifying as a small entity,
the inventor who is otherwise qualified
for small entity status, is not prohibited
from claiming small entity status as a

result of retaining rights under 35 U.S.C.
202(d) to his or her invention.

The second exception—in section
1.27(a)(4)(ii)—provides that a small
business concern or nonprofit
organization, which is otherwise
qualified as a small entity for purposes
of paying reduced patent fees under 37
CFR 1.27, is not disqualified as a small
entity because of a license to a Federal
agency pursuant to 35 U.S.C. 202(c)(4).
Section 202(c)(4) reserves to the Federal
agency, a government use license in any
invention made by a “contractor” (e.g.,
small business concern or nonprofit
organization) pursuant to activities
under a “funding agreement,” as those
terms are defined in 35 U.S.C. 201(b)
and (c), when the contractor elects to
retain title to a subject invention. It has
been brought to the USPTO’s attention
that much uncertainty exists as to
whether the paragraph (a)(4)(ii)
exception applies in cases where there
is a Federal employee co-inventor. In
response, this rule proposes to amend
37 CFR 1.27(a)(4)(ii) to refer to 35 U.S.C.
202(e)(1), which permits the Federal
agency, in the case of a Federal
employee co-inventor to “license or
assign whatever rights it may acquire in
the subject invention to the nonprofit
organization, small business firm, or
non-Federal inventor. . .” Section
1.27(a)(4)(ii) would be clarified to
explicitly state that when the Federal
agency takes action under 35 U.S.C.
202(e)(1) to place all ownership rights
with the contractor, leaving to the
Federal agency only the government use
license under 35 U.S.C. 202(c)(4), the
exception under section 1.27(a)(4)(ii)
would still apply. This is considered
appropriate given that a small entity
contractor joint owner of a patent has
the right to ““make, use, offer to sell, or
sell the patented invention within the
United States, or import the patented
invention into the United States,
without the consent of and without
accounting to the other owners”
pursuant to 35 U.S.C. 262. Furthermore,
Federal agency action to assign rights
under 35 U.S.C. 202(e)(1) leaves to the
Federal agency only the government use
license, which is what the Federal
agency would have acquired had there
been no Federal employee co-inventor.

Cooperative research and
development agreements (CRADAs) are
another important tool to promote
collaboration between Federal agencies
and non-Federal parties, including those
qualified as small entities. In support of
research consistent with the mission of
the Federal “laboratory’” as that term is
defined in 15 U.S.C. 3710a(d)(2), under
CRADAs, the Government, through its
laboratories, provide personnel,

facilities, equipment, intellectual
property or other resources, except for
funds to non-Federal parties, and the
non-Federal parties provide their own
resources, which may include funds, for
the collaborative activities. A CRADA
may stipulate that the collaborating
party assumes responsibility for the
filing and prosecution of a patent
application directed to a joint invention
made under the CRADA and retains title
to such invention, with the goal of
achieving the practical application of
technology advancements through
commercialization. The Federal law
providing for CRADAs (15 U.S.C. 3710a)
reserves an obligatory government use
license in exchange for ownership rights
retained by the collaborating party
much the same way as discussed above
with respect to Federal funding
agreements and government employee
inventions. It was reported that some
small businesses and nonprofit
organizations are hesitant to enter into
CRADAs with the Federal Government
because, under the current rules, they
would automatically lose their small
entity status and would have to pay
undiscounted patent fees as a result of
granting the government use license or
the government’s interest in a joint
invention. In response to these concerns
and in order to encourage small
business and nonprofit organization
collaborating parties to take the
initiative for filing and prosecuting
patent applications for their inventions
at no expense to the government, this
rule proposes to expand the exceptions
in 37 CFR 1.27(a)(4) to add a new
section 1.27(a)(4)(iii) that would cover
government use licenses that arise in
certain situations when an otherwise
qualifying small entity retains
ownership rights to its invention made
under a CRADA. This expansion of the
government use license exception as it
pertains to federally supported research
is consistent with the President’s
“Return on Investment Initiative” as it
applies to transferring technology to the
private sector that originated from
federally funded research or non-funded
research performed at a Federal agency
laboratory. See NIST Special
Publication 1234 titled ‘“Return on
Investment Initiative for Unleashing
American Innovation” (April 2019).
Background: The Patent and
Trademark Law Amendments Act,
Public Law 96-517, 94 Stat. 3015 (Dec.
12, 1980)—commonly referred to as the
Bayh-Dole Act—added chapter 18
(sections 200 et seq.) to title 35 of the
United States Code to “encourage
maximum participation . . . in federally
supported research and development
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efforts” (35 U.S.C. 200) by giving small
businesses and nonprofit organizations
the ability to elect to retain title to their
inventions made under federal funding
agreements. For more than thirty-five
years the USPTO has provided the
exception—now at 37 CFR
1.27(a)(4)(ii)—for Bayh-Dole Act
government use licenses under 35
U.S.C. 202(c)(4). Similar to the Bayh-
Dole Act, the Stevenson-Wydler
Technology Innovation Act of 1980,
Public Law 96—480, 94 Stat. 2311 (Oct.
21, 1980), as amended by the Federal
Technology Transfer Act of 1986, Public
Law 99-502, 100 Stat. 1785 (Oct. 20,
1986) (“FTTA”), seeks to promote
development and utilization of
technologies made with federal support.
Unlike the Bayh-Dole Act whereby
support is in the form of federal
funding, the FTTA, among other things,
authorized CRADAs as the basis for
research collaboration between Federal
agencies and private sector businesses
and organizations, including small
business concerns and nonprofit
organizations. Unlike 35 U.S.C.
202(c)(4) government use licenses, the
patent rules have never provided an
exception for government use licenses
reserved to the government under
CRADAs in exchange for the small
business concern or nonprofit
organization’s retention of ownership
rights to its invention made during
research at the partnering Federal
laboratory. In response to feedback from
Federal agencies concerning the
importance of the small entity discount
to promote collaboration with small
businesses and nonprofit organizations
and technology transfer efforts of
Federal agencies and laboratories, the
USPTO is proposing to revise the patent
rules to add a government use license
exception that applies to small entities
which make an invention under a
CRADA with a Federal laboratory.

The statutory provisions for CRADAs,
similar to those for federal funding
agreements under the Bayh-Dole Act,
reserve to the Federal Government use
licenses for inventions made under a
CRADA. 35 U.S.C. 202(c)(4) which
provides the Bayh-Dole Act version of
the government use license, and the
CRADA government use license found
in 15 U.S.C. 3710a(b)(2) and
3710a(b)(3)(D), are practically identical
in scope. As set forth in 35 U.S.C.
202(c)(4):

With respect to any invention in which the
contractor elects rights, the Federal agency
shall have a nonexclusive, nontransferable,
irrevocable, paid-up license to practice or
have practiced for or on behalf of the United
States any subject invention throughout the
world.

Under the Bayh-Dole Act provisions,
the awardee of federal funding is called
a “‘contractor.” Under the CRADA
provisions of the FTTA, the term used
for a participating non-Federal party is
““collaborating party.” In addition, the
CRADA government use license refers to
“the laboratory” or “the Government”
as the recipient, rather than ‘““the Federal
agency.”

Currently, the patent rules provide a
government use license exception only
for such licenses arising under 35 U.S.C.
202(c)(4). The proposed change to 37
CFR 1.27(a)(4) would add exceptions for
government use licenses that may arise
under a CRADA pursuant to 15 U.S.C.
3710a(b)(2) or 3710a(b)(3)(D). Section
3710a(b)(2) concerns the use license
reserved to the government for an
invention made solely by employees of
the collaborating party, and section
3710a(b)(3)(D) concerns the use license
reserved to the government when the
laboratory waives rights to a subject
invention made by the collaborating
party or employee of the collaborating
party. The proposed change would add
to 37 CFR 1.27 a new paragraph
(a)(4)(iii) providing an additional
exception for government use licenses
under 15 U.S.C. 3710a(b)(2) and
3710a(b)(3)(D) for inventions made by
small entities under a CRADA with a
Federal laboratory.

Further, with respect to the current
exception for the government use
license under 35 U.S.C. 202(c)(4), it has
been reported to the USPTO that small
business firms and nonprofit
organizations have become increasingly
concerned that contributions of Federal
employees in joint inventions could
eliminate their entitlement to small
entity status. In response, the current
section 1.27(a)(4)(ii) exception—the so-
called “federal licensing safe harbor
provision”—is proposed to be amended
to clarify in a new paragraph (B) that the
exception applies when there is a
Federal employee co-inventor, and
action is taken under 35 U.S.C. 202(e)(1)
by the Federal agency. Under section
202(e)(1), the funding Federal agency
may license or assign whatever rights
the Federal agency acquired in the
subject invention, made by the
contractor with a Federal employee co-
inventor, to the contractor, in
accordance with the provisions of
chapter 18 of title 35, which include a
government use license. As proposed to
be amended, the section 1.27(a)(4)(ii)
exception would explicitly apply, under
new paragraph (B), to such situations.

When an employee of the small entity
contractor and an employee of the
Federal agency are co-inventors, the
small entity contractor, by virtue of an

assignment from the contractor
employee or the employee’s current
obligation to assign, would still have an
undivided ownership interest in the
joint invention. The undivided interest
to the joint owner is provided at 35
U.S.C. 262. The requirement for an
assignment or a currently existing
obligation to assign is set forth in Board
of Trustees of Leland Stanford Junior
University v. Roche Molecular Systems,
Inc., 563 U.S. 776 (2011), where the
Court held: “[o]nly when an invention
belongs to the contractor does the Bayh-
Dole Act come into play.” Id. at 790. In
addition, ¢“. . . unless there is an
agreement to the contrary, an employer
does not have rights in an invention
‘which is the original conception of the
employee alone.””” Id at 786.
Accordingly, when action is taken by
the Federal agency under 35 U.S.C.
202(e)(1), the contractor could elect to
retain full ownership rights. These
ownership rights would be the same as
those retained by a contractor under
proposed new paragraph (A) of section
1.27(a)(4)(ii) which would apply when
the subject invention was made solely
by the small entity contractor
employee(s). 35 U.S.C. 202(e) refers to
this as “consolidating rights”.

Regarding the proposed new section
1.27(a)(4)(iii), which would apply to
government use licenses arising under a
CRADA where the small entity retains
all ownership rights, paragraph (B)
would be included to cover situations
where the government took action under
15 U.S.C. 3710a(b)(3)(D) to waive in
whole any right of ownership the
government may have to the subject
invention made by the small business
concern or nonprofit organization.
Paragraph (A) of section 1.27(a)(4)(iii)
would apply to government use licenses
arising in situations where the invention
to which title is retained, was made
solely by the employee of the small
business concern or nonprofit
organization. Thus consolidation of
rights to a small entity collaborating
party under the CRADA provision of 15
U.S.C. 3710a(b)(3)(D) would be treated
similar to how consolidation of rights to
a contractor under the Bayh-Dole Act
provision of 35 U.S.C. 202(e)(1) are
treated under 37 CFR 1.27(a)(4) as
proposed to be amended. All the
exceptions under 37 CFR 1.27(a)(4)(i)
through (iii) would require that the
government or the Federal agency
receive no more than the applicable
government use license and that there is
no other interest in the invention held
by a party not qualifying as a small
entity.

New section 1.27(a)(4)(iv) is proposed
to be added to specify that regardless of
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whether a government use license
exception applies, no refund under 37
CFR 1.28(a) is available for any patent
fee paid by the government. In addition,
a new introductory clause is proposed
to be added to 37 CFR 1.27(a)(4) which
limits eligibility for any of the
government use license exceptions to
patent applications filed and prosecuted
at no expense to the government (with
the exception of any delivery expenses).
To overcome any reluctance of research
partners to take responsibility for
seeking patent protection of the
federally-supported inventions, the
proposed new section 1.27(a)(4)
introductory clause combined with
proposed new paragraph (a)(4)(iv)
should encourage small business
concern and nonprofit organization
contractors and collaborators to take the
lead in seeking patent protection.

Although the USPTO can provide for
government use license exceptions for
small entity status qualification, these
exceptions cannot apply to micro
entities. The reason for this is that the
statute authorizing micro entity patent
fee discounts—35 U.S.C. 123(a)(4)—
disqualifies an entity from micro entity
status if they have assigned, granted, or
conveyed a license or other ownership
interest in the invention to an entity that
exceeded the gross income limit
(currently $189,537) in its previous
calendar year’s gross income. Because a
“‘gross national income” is attributed to
the United States each year, any
government use license would run afoul
of the 35 U.S.C. 123(a)(4) qualification
requirement. Accordingly, a government
use license may not disqualify an
applicant from a small entity status, but
would disqualify the applicant from
micro entity status. For consistency, this
would apply to micro entity status on
the “institution of higher education
basis” under section 1.29(d) as well as
micro entity status on the “gross income
basis” under section 1.29(a). A
clarifying amendment to 37 CFR 1.29 is
proposed in order to explicitly reflect
this.

Discussion of Regulatory Changes:
These rule changes would amend 37
CFR 1.27(a)(4) to clarify and expand the
exceptions to the general rule that every
party holding rights to an invention
must qualify as a small entity under 37
CFR 1.27 in order for small entity status
to be properly claimed.

The regulations currently at 37 CFR
1.27(a)(4)(i) provide an exception for a
government use license resulting from a
rights determination under Executive
Order 10096, wherein title to the
invention is retained by a Federal
employee-inventor (“a person” as
defined in 37 CFR 1.27(a)(1)). That

exception is proposed to be amended to
acknowledge the regulations contained
in 37 CFR part 501, which implement
E.O. 10096. This would be
accomplished by making reference in
the rule to 37 CFR 501.6, which
substantially incorporates the E.O.
10096 criteria for the determination of
rights in and to any invention made by
a Government employee. This
exception, as proposed to be amended,
would remain in section 1.27(a)(4)(i)
under a new paragraph (A). It is also
proposed to add a new paragraph (B) to
section 1.27(a)(4)(i) referring to 15
U.S.C. 3710d(a) which provides for
disposal of title to an invention from the
Federal agency to the Federal employee-
inventor, as well as the conditions
under which the employee obtains or
retains title to the invention subject to

a government use license. Accordingly,
proposed paragraphs 1.27(a)(4)(i)(A) and
(B) would both relate to the government
use license exception in the context of
Federal employee inventors who retain
title to their work inventions, subject to
a government use license. It is also
proposed to add to section 1.27(a)(4)(i)
a new paragraph (C) for government use
licenses to a Federal agency resulting
from retention of rights by the inventor
under 35 U.S.C. 202(d). This exception
would be contingent upon the inventor
meeting the criteria under 37 CFR 401.9
of an employee/inventor of a small
business firm or nonprofit organization
contractor. (37 CFR part 401 implements
the provisions of the Bayh-Dole Act
codified in 35 U.S.C. 200-212.) Thus,
section 1.27(a)(4)(i), which applies to
small entity “persons” as defined in 37
CFR 1.27(a)(1), is proposed to set forth
three types of government use licenses
which would not disqualify a patent
applicant from claiming small entity
status for purposes of paying reduced
patent fees.

The regulations currently at 37 CFR
1.27(a)(4)(ii) provide an exception for
certain government use licenses granted
by “small business concerns” and
“nonprofit organizations” as defined in
37 CFR 1.27(a)(2) and (a)(3). With
respect to small business concerns and
nonprofit organizations, there are
generally two types of agreements they
enter into with the Federal Government
that are pertinent to section 1.27(a)(4)(ii)
as proposed to be amended: (1) Federal
funding agreements under the Bayh-
Dole Act (as defined in 35 U.S.C.
201(b)), and (2) cooperative research
and development agreements (CRADAs)
as provided for in 15 U.S.C. 3710a. Both
of these agreements require a
government use license to be granted to
the Federal Government by the entity or

person retaining title to an invention
made under such agreement. Currently,
section 1.27(a)(4)(ii) only provides an
exception for Bayh-Dole Act
government use licenses under 35
U.S.C. 202(c)(4). To clarify the current
exception, new paragraphs (A) and (B)
are proposed to be added to section
1.27(a)(4)(ii). Paragraph 1.27(a)(4)(ii)(A)
would apply to the situation where the
invention under federal funding
agreement was made solely by
employees of the small business
concern or nonprofit organization.
Paragraph 1.27(a)(4)(ii)(B) would
address situations where there is a
Federal employee co-inventor. The
proposed rule change would provide an
additional exception, reflected in a new
section 1.27(a)(4)(iii), for government
use licenses for inventions made by
small entities under a CRADA in
situations under 15 U.S.C. 3710a(b)(2)
and 3710a(b)(3)(D) wherein the small
entity retains title to the invention.

A new introductory clause is
proposed to be added to 37 CFR
1.27(a)(4) to limit eligibility for any of
the current and newly proposed
government use license exceptions to
patent applications filed and prosecuted
at no expense to the government, with
the exception of any expense taken to
deliver the application and fees to the
USPTO on behalf of the applicant.

A new paragraph (a)(4)(iv) is
proposed to be added to 37 CFR 1.27 to
specify that regardless of whether a
government use license exception
applies, no refund under 37 CFR 1.28(a)
is available for any patent fee paid by
the government.

Section 1.29 is proposed to be
amended to clarify that the government
use license exceptions under 37 CFR
1.27(a)(4) do not apply for purposes of
micro entity status qualification. The
baseline small entity requirement under
sections 1.29(a)(1) and (d)(1) cannot be
met if qualification as a small entity
under 37 CFR 1.27 depends on one of
the government use license exceptions
specified in 37 CFR 1.27(a)(4). The
amendment would reflect that the
statutory condition for a micro entity,
specified at 35 U.S.C. 123(a)(4) cannot
be met if an applicant, inventor or a
joint inventor has made (or is obligated
to make) a government use license for
the invention for which patent
protection is sought in the relevant
patent application.

Request for Public Comments: The
USPTO invites interested persons and
entities to participate in this rulemaking
by submitting written comments, data,
or views on the proposed regulations
addressing exceptions to the rule
pertaining to government use licenses
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and their effect on small entity status for
purposes of paying reduced patent fees,
as discussed in the preamble. The
USPTO has estimated the number of
small entities that would be impacted
by this proposed rule to be in the range
of 750 to 1000, based on the number of
active CRADAs reported for FY2015 and
its projected growth. However, it is
difficult to predict how many more
entities would claim small entity status
under the proposed regulations. Thus,
the USPTO is interested in receiving
comments from the public, particularly
small businesses and non-profit
organizations, about the number of
additional entities that might claim
small entity status because of this rule,
as well as possible impacts on small
entities who already qualify for small
entity status for the purpose of paying
reduced patent fees. The USPTO is
especially interested in information
related to estimates of the number of
small entities that would qualify for
small entity status once the rule is
revised as proposed, as well as
comments on any reasons why an entity
would or would not claim small entity
status under this rule.

Rulemaking Requirements

A. Administrative Procedure Act: The
changes in this rulemaking involve rules
of agency practice and procedure, and/
or interpretive rules. See Perez v. Mortg.
Bankers Ass’n, 135 S. Ct. 1199, 1204
(2015) (Interpretive rules “advise the
public of the agency’s construction of
the statutes and rules which it
administers.” (citation and internal
quotation marks omitted)); Nat’l Org. of
Veterans’ Advocates v. Sec’y of Veterans
Affairs, 260 F.3d 1365, 1375 (Fed. Cir.
2001) (Rule that clarifies interpretation
of a statute is interpretive.); Bachow
Commc’ns Inc. v. FCC, 237 F.3d 683,
690 (DC Cir. 2001) (Rules governing an
application process are procedural
under the Administrative Procedure
Act.); Inova Alexandria Hosp. v.
Shalala, 244 F.3d 342, 350 (4th Cir.
2001) (Rules for handling appeals were
procedural where they did not change
the substantive standard for reviewing
claims.).

Accordingly, prior notice and
opportunity for public comment for the
changes in this rulemaking are not
required pursuant to 5 U.S.C. 553(b) or
(c), or any other law. See Perez, 135 S.
Ct. at 1206 (Notice-and-comment
procedures are required neither when
an agency ‘‘issue[s] an initial
interpretive rule” nor “when it amends
or repeals that interpretive rule.”);
Cooper Techs. Co. v. Dudas, 536 F.3d
1330, 1336-37 (Fed. Cir. 2008) (stating
that 5 U.S.C. 553, and thus 35 U.S.C.

2(b)(2)(B), does not require notice and
comment rulemaking for “interpretative
rules, general statements of policy, or
rules of agency organization, procedure,
or practice” (quoting 5 U.S.C.
553(b)(A))). However, the Office has
chosen to seek public comment before
implementing the rule to benefit from
the public’s input.

B. Regulatory Flexibility Act: Under
the Regulatory Flexibility Act (RFA) (5
U.S.C. 601 et seq.), whenever an agency
is required by 5 U.S.C. 553 (or any other
law) to publish a notice of proposed
rulemaking (NPRM), the agency must
prepare and make available for public
comment an Initial Regulatory
Flexibility Analysis, unless the agency
certifies under 5 U.S.C. 605(b) that the
proposed rule, if implemented, will not
have a significant economic impact on
a substantial number of small entities. 5
U.S.C. 603, 605. For the reasons set forth
herein, the Senior Counsel for
Regulatory and Legislative Affairs of the
United States Patent and Trademark
Office has certified to the Chief Counsel
for Advocacy of the Small Business
Administration that this rule will not
have a significant economic impact on
a substantial number of small entities.
See 5 U.S.C. 605(b).

The United States Patent and
Trademark Office (USPTO) is proposing
to amend the rules of practice in patent
cases to clarify and expand exceptions
to the rule pertaining to government use
licenses and their effect on small entity
status for purposes of paying reduced
patent fees so as to support independent
inventors, small business concerns and
nonprofit organizations in filing patent
applications. Currently, to be entitled to
pay small entity patent fees, all parties
holding rights in the invention must
qualify for small entity status. There are
two exceptions to this rule. Both
exceptions relate to “government use
licenses” granted under the law by
independent inventors, small business
concerns, or nonprofit organizations
otherwise qualifying as a small entity,
where such entities retain title to their
inventions. The first current exception
applies when an inventor employed by
the Federal Government has an
obligation to grant the government use
license in the workplace invention in
which the inventor obtains title
pursuant to a rights determination
under Executive Order 10096. This
exception would continue to apply and
is proposed to be clarified to apply to
employees of Federal laboratories under
15 U.S.C. 3710d(a). The second current
exception applies when the government
use license in the government-funded
invention is an obligation (pursuant to
35 U.S.C. 202(c)(4)) under a funding

agreement with a Federal agency. This
exception is proposed to be expanded to
cover the situations where a small
business concern or nonprofit
organization qualifying as a small entity
does not elect to retain title to an
invention made by its employee under
a federal funding agreement, and the
Federal agency allows the inventor to
retain title to the federally-funded
invention. In that case, a government
use license (equivalent to that specified
in 35 U.S.C. 202(c)(4)) is an obligation
arising from the employee’s retention of
rights under 35 U.S.C. 202(d). The
proposed change to the rule would also
expand the second exception to address
situations where there is a Federal
employee co-inventor. It is further
proposed to add a third exception to
cover a government use license arising
from an obligation under a cooperative
research and development agreement
(CRADA) with a Federal agency
pursuant to 15 U.S.C. 3710a(b).
Regardless of whether any of the
aforementioned exceptions apply, no
refund is available for any patent fee
paid by the government. In addition,
patent applications filed and prosecuted
at government expense, will not be
entitled to the small entity discount.
Finally, the qualifications for the micro
entity patent fee discount are proposed
to be clarified. The proposed rule
changes are designed to encourage
persons, small businesses, and nonprofit
organizations to collaborate with the
Federal Government by providing an
opportunity to qualify for the small
entity patent fees discount for
inventions made during the course of
federally-funded or federally-supported
research. Thus, this rule would allow
more entities to qualify for the small
entity fee discount, wherein these
entities may qualify for a 50% reduction
in fees, resulting in a substantial cost
savings to the entities. Although the cost
savings may be substantial, this rule is
not expected to impact a large number
of small entities. We estimate the
number of small entities impacted by
this proposed rule to be in the range of
750 to 1000, based on the number of
active CRADAs reported for FY2015 and
its projected growth.

These changes are procedural and are
not expected to have a direct economic
impact on small entities. For the reasons
described above, this rule is not
expected to have a significant economic
impact on a substantial number of small
entities.

C. Executive Order 12866 (Regulatory
Planning and Review): This proposed
rule has been determined to be not
significant for purposes of Executive
Order 12866 (Sept. 30, 1993).
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D. Executive Order 13563 (Improving
Regulation and Regulatory Review): The
Office has complied with Executive
Order 13563 (Jan. 18, 2011).
Specifically, the Office has, to the extent
feasible and applicable: (1) Made a
reasoned determination that the benefits
justify the costs of the proposed rule; (2)
tailored the proposed rule to impose the
least burden on society consistent with
obtaining the regulatory objectives; (3)
selected a regulatory approach that
maximizes net benefits; (4) specified
performance objectives; (5) identified
and assessed available alternatives; (6)
involved the public in an open
exchange of information and
perspectives among experts in relevant
disciplines, affected stakeholders in the
private sector, and the public as a
whole, and provided on-line access to
the rulemaking docket; (7) attempted to
promote coordination, simplification,
and harmonization across government
agencies and identified goals designed
to promote innovation; (8) considered
approaches that reduce burdens and
maintain flexibility and freedom of
choice for the public; and (9) ensured
the objectivity of scientific and
technological information and
processes.

E. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs): This proposed rule is not
expected to be an Executive Order
13771 regulatory action because this
proposed rule is not significant under
Executive Order 12866 (Jan. 30, 2017).

F. Executive Order 13132
(Federalism): This rulemaking does not
contain policies with federalism
implications sufficient to warrant
preparation of a Federalism Assessment
under Executive Order 13132 (Aug. 4,
1999).

G. Executive Order 13175 (Tribal
Consultation): This rulemaking will not:
(1) Have substantial direct effects on one
or more Indian tribes; (2) impose
substantial direct compliance costs on
Indian tribal governments; or (3)
preempt tribal law. Therefore, a tribal
summary impact statement is not
required under Executive Order 13175
(Nov. 6, 2000).

H. Executive Order 13211 (Energy
Effects): This rulemaking is not a
significant energy action under
Executive Order 13211 because this
proposed rulemaking is not likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Therefore, a Statement of Energy Effects
is not required under Executive Order
13211 (May 18, 2001).

L Executive Order 12988 (Civil Justice
Reform): This rulemaking meets
applicable standards to minimize

litigation, eliminate ambiguity, and
reduce burden as set forth in sections
3(a) and 3(b)(2) of Executive Order
12988 (Feb. 5, 1996).

J. Executive Order 13045 (Protection
of Children): This rulemaking does not
concern an environmental risk to health
or safety that may disproportionately
affect children under Executive Order
13045 (Apr. 21, 1997).

K. Executive Order 12630 (Taking of
Private Property): This rulemaking will
not affect a taking of private property or
otherwise have taking implications
under Executive Order 12630 (Mar. 15,
1988).

L. Congressional Review Act: Under
the Congressional Review Act
provisions of the Small Business
Regulatory Enforcement Fairness Act of
1996 (5 U.S.C. 801 et seq.), prior to
issuing any final rule, the United States
Patent and Trademark Office will
submit a report containing the rule and
other required information to the United
States Senate, the United States House
of Representatives, and the Comptroller
General of the Government
Accountability Office. The changes in
this proposed rule are not expected to
result in an annual effect on the
economy of 100 million dollars or more,
a major increase in costs or prices, or
significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of United States-based enterprises to
compete with foreign-based enterprises
in domestic and export markets.
Therefore, this proposed rule is not a
“major rule” as defined in 5 U.S.C.
804(2).

M. Unfunded Mandates Reform Act of
1995: The proposed changes set forth in
this rulemaking do not involve a Federal
intergovernmental mandate that will
result in the expenditure by State, local,
and tribal governments, in the aggregate,
of 100 million dollars (as adjusted) or
more in any one year, or a Federal
private sector mandate that will result
in the expenditure by the private sector
of 100 million dollars (as adjusted) or
more in any one year, and will not
significantly or uniquely affect small
governments. Therefore, no actions are
necessary under the provisions of the
Unfunded Mandates Reform Act of
1995. See 2 U.S.C. 1501 et seq.

N. National Environmental Policy
Act: This rulemaking will not have any
effect on the quality of the environment
and is thus categorically excluded from
review under the National
Environmental Policy Act of 1969. See
42 U.S.C. 4321 et seq.

O. National Technology Transfer and
Advancement Act: The requirements of
section 12(d) of the National

Technology Transfer and Advancement
Act 0of 1995 (15 U.S.C. 272 note) are not
applicable because this rulemaking does
not contain provisions which involve
the use of technical standards.

P. Paperwork Reduction Act: The
Paperwork Reduction Act of 1995 (44
U.S.C. 3501) requires that the Office
consider the impact of paperwork and
other information collection burdens
imposed on the public. This proposed
rule does not involve an information
collection requirement that is subject to
review by the OMB under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501 et seq.).

Notwithstanding any other provision
of law, no person is required to respond
to nor shall any person be subject to a
penalty for failure to comply with a
collection of information subject to the
requirements of the Paperwork
Reduction Act unless that collection of
information displays a currently valid
OMB control number.

List of Subjects for 37 CFR Part 1

Administrative practice and
procedure, Biologics, Courts, Freedom
of information, Inventions and patents,
Reporting and recordkeeping
requirements, Small businesses.

For the reasons stated in the
preamble, the Office proposes to amend
part 1 of title 37 as follows:

PART 1—RULES OF PRACTICE IN
PATENT CASES

m 1. The authority citation for 37 CFR
part 1 continues to read as follows:

Authority: 35 U.S.C. 2(b)(2), unless
otherwise noted.

m 2. Amend § 1.27 to revise paragraph
(a)(4) as follows:

§1.27 Definition of small entities and
establishing status as a small entity to
permit payment of small entity fees; when
a determination of entitlement to small
entity status and notification of loss of
entitlement to small entity status are
required; fraud on the Office.

(a) * x %

(4) Government Use License
Exceptions. In a patent application filed,
prosecuted and, if patented, maintained
at no expense to the Government, with
the exception of any expense taken to
deliver the application and fees to the
Office on behalf of the applicant:

(i) For persons under paragraph (a)(1)
of this section, claiming small entity
status is not prohibited by:

(A) A use license to the Government
resulting from a rights determination
under Executive Order 10096 made in
accordance with §501.6 of this title;

(B) a use license to the Government
resulting from Federal agency action
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pursuant to 15 U.S.C. 3710d(a) allowing
the inventor to retain title to the
invention; or

(C) a use license to a Federal agency
resulting from retention of rights by the
inventor under 35 U.S.C. 202(d),
provided the conditions under §401.9
of this title for retention of rights by an
inventor employed by a small business
concern or nonprofit organization
contractor are met, and the license is
equivalent to the license the Federal
agency would have received had the
contractor elected to retain title.

(ii) For small business concerns and
nonprofit organizations under
paragraphs (a)(2) and (3) of this section,
a use license to a Federal agency
resulting from a funding agreement with
that agency pursuant to 35 U.S.C.
202(c)(4) does not preclude claiming
small entity status, provided that:

(A) The subject invention was made
solely by employees of the small
business concern or nonprofit
organization, or

(B) In the case of a Federal employee
co-inventor, the Federal agency
employing such co-inventor took action
pursuant to 35 U.S.C. 202(e)(1) to
exclusively license or assign whatever
rights currently held or that it may
acquire in the subject invention to the
small business concern or nonprofit
organization, subject to the license
under 35 U.S.C. 202(c)(4).

(ii1) For small business concerns and
nonprofit organizations under
paragraphs (a)(2) and (3) of this section
that have collaborated with a Federal
agency laboratory pursuant to a
cooperative research and development
agreement (CRADA) under 15 U.S.C.
3710a(a)(1), claiming small entity status
is not prohibited by a use license to the
Government pursuant to:

(A) 15 U.S.C. 3710a(b)(2) that results
from retaining title to an invention
made solely by the employee of the
small business concern or nonprofit
organization; or

(B) 15 U.S.C. 3710a(b)(3)(D) provided
the laboratory has waived in whole any
right of ownership the Government may
have to the subject invention made by
the small business concern or nonprofit
organization, or has exclusively licensed
whatever rights the Government may
acquire in the subject invention to the
small business concern or nonprofit
organization.

(iv) Regardless of whether an
exception under this paragraph (a)(4)
applies, no refund under § 1.28(a) is
available for any patent fee paid by the
Government.

* * * * *
m 3. Amend § 1.29 to revise paragraphs
(a)(1) and (d)(1) as follows:

§1.29 Micro entity status.

(a] * k%

(1) The applicant qualifies as a small
entity as defined in § 1.27 without
relying on a government use license
exception under § 1.27(a)(4);

(d) * % %

(1) The applicant qualifies as a small
entity as defined in § 1.27 without
relying on a government use license
exception under § 1.27(a)(4); and

* * * * *

Dated: January 24, 2020.
Andrei Iancu,

Under Secretary of Commerce for Intellectual
Property and Director of the United States
Patent and Trademark Office.

[FR Doc. 2020-01687 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-16-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2018-0839; FRL-10004—
92-Region 5]

Air Plan Approval; Minnesota;
Revision to the Minnesota State
Implementation Plan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) proposes to approve a
revision to the Minnesota State
Implementation Plan (SIP) which
updates Minnesota’s air program rules.
The Minnesota Pollution Control
Agency (MPCA) submitted the request
to EPA on November 14, 2018. The
revision to Minnesota’s air quality rules
will reflect changes that have occurred
to the state air program rules since
August 10, 2011, and updates on actions
deferred from previous SIP submittals.
EPA is proposing to approve the
majority of MPCA’s submittal, which
will result in consistent requirements of
rules at both the state and Federal level.
DATES: Comments must be received on
or before March 6, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2018-0839 at http://
www.regulations.gov, or via email to
blakley.pamela@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any

comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Emily Crispell, Environmental Scientist,
Control Strategies Section, Air Programs
Branch (AR-18]), Environmental
Protection Agency, Region 5, 77 West
Jackson Boulevard, Chicago, Illinois
60604, (312) 353—-8512, crispell.emily@
epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. Background

II. Review of State Submittal

III. What action is EPA taking?

IV. Incorporation by Reference

V. Statutory and Executive Order Reviews

I. Background

A. Overview of Revisions Made by
Minnesota

On November 14, 2018 MPCA
submitted a SIP revision with numerous
rule updates. MPCA'’s submittal
includes amendments to rules governing
air emission permits, the removal of
regulations unnecessary for Minnesota
to attain and maintain the National
Ambient Air Quality Standards
(NAAQS), and the addition of new and
previously deferred air program rules.

The following chapters of Minnesota’s
air program rules have undergone
changes: Minnesota Rules Chapter 7000
Procedural Rules; Chapter 7002 Permit
Fees; Chapter 7005 Definitions and
Abbreviations; Chapter 7007 Permits
and Offsets; Chapter 7008 Conditionally
Exempt Stationary Sources and
Conditionally Insignificant Activities;
Chapter 7009 Ambient Air Quality
Standards; Chapter 7011 Standards for
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Stationary Sources; Chapter 7017
Monitoring and Testing Requirements;
and Chapter 7019 Emission Inventory
Requirements. All rule changes were
made under the MPCA'’s rulemaking
authority and underwent appropriate
public participation procedures as
required by state law. EPA proposes to
approve the majority of revisions to the
Minnesota SIP and not take action on
several revisions.

B. Summary of Relevant Statutes

Section 110 of the Clean Air Act
(CAA), 42 U.S.C. 7410, as amended,
requires state and local air pollution
control agencies to develop and submit
for EPA approval, SIPs that provide for
the attainment, maintenance, and
enforcement of the NAAQS in each air
quality control region (or portion
thereof) within each state. Section 110(1)
of the CAA states that a SIP revision
cannot be approved if the revision
would interfere with any applicable
requirements concerning attainment and
reasonable further progress toward
attainment of a NAAQS or any other
applicable requirement of the CAA.

Section 110(a)(2)(C) of the CAA
requires that each SIP include a program
to provide for the regulation of
construction and modification of
stationary sources as necessary to assure
that the NAAQS are achieved. Specific
elements for an approvable construction
permitting plan are found in the
implementing regulations at 40 CFR 51
subpart —Review of New Sources and
Modifications. Requirements relevant to
minor construction programs are 40 CFR
51.160—51.163. EPA regulations have
several specific criteria for state minor
new source review (NSR) programs.
Generally, state programs must set forth
legally enforceable procedures that
allow the state to determine if a planned
construction activity would result in a
violation of the state’s SIP or a national
standard and prevent any activity that
would. In accordance with 40 CFR
51.162, the state plan must identify the
responsible agency for making
permitting decisions. 40 CFR 51.160
requires that the plan identify the types
and sizes of facilities and installations
that are subject to review under the
plan, provide that sources undertaking
an activity submit adequate information
regarding the location, design and
emission related information to enable
the state to make a determination, and
discuss the air quality data and
dispersion or other air quality modeling
used. 40 CFR 51.161 provides specific
criteria for public availability of
information and opportunity for public
comment. Finally, 40 CFR 51.164
requires that the plan identify the

administrative procedures that will be
followed in making permitting
decisions.

The revisions to the Minnesota SIP
are intended to recodify, refine and
update the Minnesota SIP, at 40 CFR
52.1220. This SIP revision addresses the
requirements of section 110(a) of the
CAA.

II. Review of State Submittal
A. Administrative Changes

As part of the submittal, several
Minnesota rules (Minn. R.) included
administrative changes. These changes
consist of updated or corrected citations
to the referenced rules, updated control
equipment codes, removal of
duplicative or outdated references,
spelling or grammar corrections, and
minor language changes, all which have
no impact on the substance of the rule.
EPA proposes to approve the
administrative changes and corrections
into the Minnesota SIP.

B. Chapter 7000: Procedural Rules and
Minnesota Statute 116.11

Chapter 7000 contains procedural
rules regarding Minnesota’s air program.
Changes to Chapter 7000 include the
addition of Minn. R. 7000.5000 which
outlines MPCA’s declaration of
emergency authority. In the submittal,
Minnesota requested the addition of
both Minn. R. 7000.5000 and Minnesota
Statute (Minn. Stat.) 116.11, which
pertain to the declaration of emergency
and emergency powers. Minn. Stat.
116.11 provides emergency powers to
MPCA, which are further discussed in
Minn. R. 7000.5000. Specifically, these
regulations allow the Agency to ““direct
the immediate discontinuance or
abatement of the pollution without
notice and without a hearing or at the
request of the agency, the attorney
general may bring an action in the name
of the state in the appropriate district
court for a temporary restraining order
to immediately abate or prevent the
pollution.” MPCA added Minn. Stat.
116.11 and Minn. R. 7000.5000 and
retained Minn. R.7009.1000 through
7009.1110, as these rules provide
specific actions and contingency
measures during air pollution alerts that
are required by CAA section
110(a)(2)(G). EPA proposes to approve
the addition of Minn. R. 7000.5000 and
Minn. Stat. 116.11 into the Minnesota
SIP.

C. Chapter 7002: Permit Fees

Chapter 7002 contains rules related to
permit fees. MPCA amended Minn. R.
7002.0005, which describes the general
scope of permit fees, and Minn. R.

7002.0015, which contains definitions
for terms used throughout Chapter 7002,
to remove references to state rules that
have been repealed, and to clarify terms
related to permit fees. EPA proposes to
approve these administrative revisions
to Minn. R. 7002.0005 and 7002.0015
into the Minnesota SIP.

D. Chapter 7005: Definitions and
Abbreviations

Chapter 7005 contains numerous
definitions and abbreviations relevant to
rules throughout the Minnesota SIP. In
Chapter 7005, MPCA amended several
definitions in Minn. R. 7005.0100, to
define new terms, clarify definitions,
and re-number definitions. EPA finds
these revisions approvable because they
provide clarity to terms used in various
rules throughout the SIP and do not
change the requirements of the rules
themselves. EPA proposes to approve
the revisions to Minn. R. 7005.0100 into
the Minnesota SIP

E. Chapter 7007: Permits and Offsets

Chapter 7007 contains rules
concerning permits and offsets and has
undergone various changes. Note that
because Chapter 7007 combines the
state’s preconstruction and operating
permit programs into a single permitting
program, MPCA uses the broad term
Part 70 permit to reference several types
of permits, including some permits that
authorize construction. However, this
rulemaking is limited solely to approval
of revisions to the state’s
preconstruction permitting program and
federally enforceable state operating
permit program. This is not a
rulemaking under 40 CFR part 70.

1. Air Emission Permits

MPCA revised language in Chapter
7007, to clarify air emission permit
requirements. MPCA amended Minn. R.
7007.0050 to clarify the scope of the air
emission permit rules and the
requirements to which the owners and
operators of stationary sources are
subject. EPA finds these revisions
approvable as they do not change the
applicability of the rule and strengthen
the requirements. EPA proposes to
approve the revisions to Minn. R.
7007.0050 in the Minnesota SIP.

Minn. R. 7007.0100 has been revised
to contain definitions and references to
other Federal requirements. EPA
proposes to approve the revisions to
Minn. R. 7007.0100, with the exception
of subparts 9b through 9f, 12c, 24a, and
24b (See Section M. Items EPA is Not
Taking Acting On) into the Minnesota
SIP. EPA finds these added and revised
definitions approvable as they clarify
terms used throughout the rules
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concerning air emission permits, and do
not change the requirements of the
rules.

Minn. R. 7007.0250 has been revised
to include administrative changes and
the addition of a capped permit option
for sources required to obtain a state
permit opting to limit their emissions to
under the threshold of the part 70
permit. Minn. R. 7007.0300 has been
revised to identify sources that are not
required to obtain a permit, with
administrative changes and to limit the
scope of sources not required to obtain
a permit. EPA finds these revisions
approvable as they add requirements to
align the rules with Federal permitting
requirements, and do not relax any
previously approved SIP provisions.
EPA proposes to approve the revisions
to Minn. R. 7007.0250, and 7007.0300
into the Minnesota SIP.

Minn. R. 7007.0350 has been revised
to contain updated definitions and the
removal of references to repealed rules.
EPA finds these revisions approvable as
they provide clarity and do not change
the stringency of the rule. EPA proposes
to approve the revisions to Minn. R.
7007.0350 into the Minnesota SIP.

Minn. R. 7007.0400 has been revised
to include the addition of a new subpart
5 which establishes the timeframe for
the owner or operator to submit an
application if a new regulation would
make a stationary source subject to part
70 or a state permit. EPA finds these
revisions approvable as they strengthen
current requirements in the SIP. EPA
proposes to approve the revisions to
Minn. R. 7007.0400 into the Minnesota
SIP.

Minn. R. 7007.0650 has been revised
to include changes to the electronic
permit application process and removes
references to outdated submittal
methods. Minor language changes were
also made to Minn. R. 7007.0600 and
7007.0700. EPA finds these revisions
approvable as they do not change the
substance of the rules. EPA proposes to
approve the revisions to Minn. R.
7007.0600, 7007.0650, and 7007.0700
into the Minnesota SIP.

Minn. R. 7007.0750 has been revised
to include a clarification that part 70
permits are applicable for operation, not
construction, and corrects language
surrounding MPCA’s two-step air
permit issuance process to be consistent
with Federal rules. EPA proposes to
approve the revisions to Minn. R.
7007.0750 Subparts 1 through 7 into the
Minnesota SIP.

Minn. R. 7007.0800 has been revised
to confirm the required permit content
for Part 70 permits, including
requirements for emission limitations
and standards and permit deviation

reporting. MPCA reorganized this
section and provided clarifying
language to subparts 2, 4, 5, 6, 7, 10, 11,
12, and 14. EPA finds these revisions
approvable as they make the rule
consistent with the requirements at 40
CFR 70.6(a)(1). EPA proposes to approve
the revisions to Minn. R. 7007.0800 into
the Minnesota SIP.

Minn. R. 7007.0850 subpart 3 has
been revised to include a process to
petition for meetings and hearings, and
a changing of the word “‘request” to the
phrase “petition for.” EPA finds these
revisions approvable as they are minor
wording changes that do not change the
applicability of the rule. EPA proposes
to approve the revisions to Minn. R.
7007.0850 into the Minnesota SIP.

Minn. R. 7007.0950 has been revised
to include administrative changes, such
as renumbering. EPA proposes to
approve the updates to Minn. R.
7007.0950 into the Minnesota SIP.

Minn. R. 7007.1000 subpart 1 is
reworded to provide clarity for permit
issuance and denial. MPCA did not
make any substantive changes to the
rule. EPA proposes to approve the
revisions to Minn. R. 7007.1000 into the
Minnesota SIP.

Minn. R. 7007.1050 has been revised
to provide the duration of air emission
permits. EPA proposes to approve the
revisions to Minn. R. 7007.1050 into the
Minnesota SIP.

Minn. R. 7007.1100 has been revised
to provide a path forward for sources
that, due to changes to operations or in
regulations, invalidate the current
permit. Minn. R. 7007.1100 now
contains four new subparts. Subpart 8
provides the process when undergoing a
name change or a change in ownership.
Subpart 9 clarifies the requirements to
obtain a new permit prior to
commencing the modification that will
invalidate the current permit. Subpart
10 provides the process for a source that
becomes subject to a new regulation,
invalidating the current permit. The
amendment provides timeframes for the
source to contact the commissioner
regarding the new regulation and the
new permit application, which the
source must submit within 180 days of
the new regulation’s effective date.
Further, if a source does not submit a
new permit application within the
timeframes specified in Minn. R.
7007.1100, the source will not hold a
valid permit and will be in violation of
Minn. R. 7007.0150, subpart 1. Subpart
11 cites Minn. R. 7007.1150 to
7007.1250, and Minn. R. 7007.1350 to
7007.1500, as rules that do not apply to
certain general permits which cover an
entire stationary source. EPA finds these
revisions approvable as they strengthen

MPCA'’s permitting rules to ensure
continued compliance. EPA proposes to
approve the revisions to Minn. R.
7007.1100 into the Minnesota SIP.

MPCA made various changes to its
registration permit rules. Registration
permits allow sources with low levels of
actual emissions greater flexibility to
make changes, provided they can
demonstrate continued eligibility for a
registration permit. In addition to
requiring eligible sources to comply
with all applicable state or Federal
regulations, the rule includes specific
compliance requirements for each
registration permit option.

Minn. R. 7007.1110 has been revised
to provide general requirements for
registration permits. MPCA added to the
categories of new source performance
standards for which sources remain
eligible for registration permits. These
include 40 CFR, part 60, subpart I, hot
mix asphalt facilities; subpart GG,
stationary gas turbines; subpart IIII,
stationary compression ignition internal
combustion engines with displacement
less than 30 liters per cylinder; and,
subpart JJJ], stationary spark ignition
combustion engines. Minn. R.
7007.1110 has been revised to specify
the calculation methodology to
demonstrate compliance with
registration permit option C or D, when
there is less than 12 months of
emissions data available and provides
procedures and allotted timeframes
when a stationary source is no longer
eligible for a registration permit. Minn.
R. 7007.1110 has been revised to
address requirements for sources
holding a registration permit when a
change in ownership or control occurs,
or when the source relocates. EPA finds
these revisions approvable as they add
additional requirements a source must
comply with in order to receive a
registration permit. EPA proposes to
approve the revisions to Minn. R.
7007.1110 into the Minnesota SIP.

MPCA updated registration permit
options A and B. Minn. R. 7007.1115
registration permit option A has been
revised to include minor clarifications
and corrections. Minn. R. 7007.1120
registration permit option B has been
revised to include the addition of
subpart 4, which describes the
calculation method for volatile organic
compounds (VOCs). EPA finds these
revisions approvable as they clarify the
rule language and do not change the
substance of the rule. EPA proposes to
approve the revisions to Minn. R.
7007.1115 and 7007.1120 into the
Minnesota SIP.

Minn. R. 7007.1125 was added to
describe the requirements for sources to
obtain a new registration permit option
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C. Option C is intended for sources
consisting only of boilers, reciprocating
internal combustion engines, and/or
emissions from VOC-containing
materials, and which meet additional
limiting criteria. The rule also excludes
from eligibility any source that uses or
generates nitrous oxide (NOx) other
than from combustion units and
insignificant activities, and any source
that uses or generates
hydrofluorocarbons, perfluorocarbons,
or sulfur hexafluoride other than from
insignificant activities.

The SIP revision includes methods for
calculating emissions from boilers,
internal combustion engines and the use
of VOC-containing materials. The rule
also includes emission factors and
calculations to be used to determine
eligibility and compliance under option
C. Further, it adds instructions for
sources that may no longer qualify for
a registration permit due to regulatory
changes.

Minn. R. 7007.1130 has been revised
to add compliance requirements for
registration permit option D sources. A
source is eligible for a registration
permit option D if it has the potential to
emit pollutants at levels exceeding a
state or Federal threshold but reduces
emissions by using pollution control
equipment, or some other measure, so
that the annual actual emissions for
each pollutant are less than half the
Federal permit threshold. Sources can
demonstrate that actual emissions are
below the thresholds with actual
emissions calculations based on
emission factors, performance tests,
continuous emission monitoring and
material balance methodology.
Additionally, MPCA updated the
registration permit option D by adding
another eligible category of sources—
low-emitting option D sources. MPCA
did not change existing emissions
thresholds under option D.

EPA proposes to find that the addition
of Minn. R. 7007.1125 and revisions to
Minn. R. 7007.1130 are consistent with
CAA section 110(1) as these changes do
not relax any previously approved SIP
provision. Limitations are created in
Minn. R. 7007.1125 and 7007.1130 that
are equivalent to the types of limits that
would have been established in an
individual permit. Due to the low levels
of actual emissions from these sources,
EPA believes that the SIP revision will
not interfere with attainment and
maintenance of the NAAQS. EPA
proposes to approve the addition of
Minn. R. 7007.1125 and revisions to
Minn. R. 7007.1130 into the Minnesota
SIP.

MPCA added the following rules
which pertain to capped permit option

requirements: Minn. R. 7007.1140,
7007.1141, 7007.1142, 7007.1143,
7007.1144, 7007.1145, 7007.1146,
7007.1147, and 7007.1148. Minnesota’s
capped emission permit option is a rule-
based permit in which all requirements
are contained in a rule rather than a site-
specific permit document. The capped
permit restricts a facility’s emissions
below Federal permitting thresholds
and requires the facility to comply with
all applicable requirements. The capped
permit allows the facility to make
changes as long as emissions remain
below the facility-wide thresholds and
the facility is able to demonstrate
continued compliance with all
requirements. The capped permit was
created to help reduce the permit
backlog for small and medium-size
sources that do not qualify for
Minnesota’s registration permits, to
create incentives to reduce emissions to
qualify for the capped permit, and to
reduce administrative costs related to
permitting for facilities and Minnesota.

There are two options available to
facilities that choose a capped permit.
Option 1 is for sources that will include
actual emissions from all emissions
units and insignificant activities, for
which emissions factors or other
calculation methods do not exist.
Option 2 is for sources that will include
actual emissions from all emissions
units, insignificant activities and
conditionally insignificant activities, as
described in chapter 7008. Option 1 has
higher allowable facility-wide emission
limits than option 2.

Certain types of sources, however, are
not eligible for a capped permit, even if
their actual emissions fall below the
capped permit thresholds. The sources
that are not eligible for a capped permit
are listed in Minn. R. 7007.1140, sub-
paragraph 2. The rule also outlines
procedures for sources that no longer
meet the eligibility requirements of the
capped permit option.

The capped permit option includes a
public participation process. MPCA
must electronically post notice of
receipt of an application for a capped
permit. The notice must identify the
name and location of the facility to be
permitted, the facility’s SIC code,
information on whether the facility is
new or existing, a brief description of
the comment period procedures, and
contact information for additional
information. The public comment
period must be at least 30 days. In
addition, during the public comment
period, a contested case hearing on the
application may be requested. The
public participation requirements do
not apply to applications in which a
source is transferring from one capped

permit option to another or if there is a
change in name, mailing address,
ownership, or control of the stationary
source.

EPA proposes to find that the addition
of Minn. R. 7007.1140-7007.1148 to the
SIP is consistent with CAA section
110(1). These revisions do not relax any
previously approved SIP provision.
Limitations are created throughout
Minn. R. 7007.1140-7007.1148 that are
equivalent to the types of limits that
would have been established in an
individual permit. Because of the low
levels of actual emissions from these
sources, the SIP revisions are not
expected to interfere with attainment
and maintenance of the NAAQS. EPA
proposes to approve the addition of
Minn. R. 7007.1140-7007.1148 into the
Minnesota SIP.

Minn. R. 7007.1150 has been revised
to provide the criteria for a source to
qualify for a replacement of existing
control equipment. The replacement
control equipment must be listed by
MPCA as control equipment with
sufficient control efficiency. EPA finds
these revisions approvable as they do
not relax the stringency of the rule. EPA
proposes to approve the revisions to
Minn. R. 7007.1150 into the Minnesota
SIP.

Minn. R. 7007.1200 has been revised
to include subpart 4 which describes
recordkeeping requirements for
calculations required by this Minn. R.
7007.1200. EPA finds these revisions
approvable as they add recordkeeping
requirements and do not change the
applicability of the rule. EPA proposes
to approve the revisions to Minn. R.
7007.1200 into the Minnesota SIP.

Minn. R. 7007.1250 subpart 1 has
been revised to include only emission
units and activities listed as
insignificant activities in Minn. R.
7007.1300 subparts 2 and 3, and to
require the permittee to initiate an
administrative amendment within 30
days if a modification triggers new
monitoring, recordkeeping, or reporting
requirements. EPA finds these revisions
approvable as they align the rule with
Federal permitting requirements. EPA
proposes to approve the revisions to
Minn. R. 7007.1250 into the Minnesota
SIP.

EPA proposes to approve the removal
of Minn. R. 7007.1251 from the
Minnesota SIP as it solely contains a
table listing hazardous air pollutants
(HAPs). MPCA added the HAPs table to
Minn. R. 7007.1300 subpart 5. Minn. R.
7007.1300 subpart 2 has been revised to
add an additional requirement for
emissions calculations related to
insignificant activities to ensure that
adequate information is provided to
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determine the applicability of the rules
for various emissions sources. Minn. R.
7007.1300 subpart 3 has been revised to
specify and correct insignificant
activities. Minn. R. 7007.1300 subpart 4
has been revised to clarify language for
insignificant activities as they relate to
the initial issuance of part 70 permits.
Subpart 4 does not apply to permit
amendments or reissuance. EPA finds
these revisions approvable as they add
requirements and do not relax the
stringency of the rule. EPA proposes to
approve the revisions to Minn. R.
7007.1300 into the Minnesota SIP.

Minn. R. 7007.1400 subpart 1 (D) has
been revised to clarify situations where
certain monitoring, recordkeeping, or
reporting requirements are no longer
applicable. Minn. R. 7007.1400 subpart
1 (H) has been revised to allow an
administrative amendment to extend a
testing deadline in a permit if the
extension is needed to allow the
permittee to test at worst case
conditions. Minn. R. 7007.1400 subpart
1 has been revised to add include
subparts I, J, and H which amend permit
administrative requirements. EPA finds
these revisions approvable as they make
the rule consistent with 40 CFR 70.7(d)
and 40 CFR part 63 and part C
requirements. EPA proposes to approve
the revisions to Minn. R. 7007.1400 into
the Minnesota SIP.

Both Minn. R. 7007.1450 and
7007.1500 have been revised to clarify
the differences between requirements of
minor and major permit amendments.
Minn. R. 7007.1500 has been revised to
clarify what changes may be made by
major permit amendment to make the
rule compliant with Federal permitting
requirements. EPA proposes to approve
the revisions to Minn. R. 7007.1450 and
7007.1500 into the Minnesota SIP.

Minn. R. 7007.1600 has been revised
to require that a permittee submit a
permit application when additional
Federal requirements become applicable
to a stationary source with a remaining
permit term of three or more years or
with a non expiring permit. EPA finds
these revisions approvable as they make
the rule consistent with Federal part 70
rule requirements. EPA proposes to
approve the revisions to Minn. R.
7007.1600 into the Minnesota SIP.

2. Miscellaneous

Several miscellaneous changes were
made to Minn. R. 7007.4010-7007.5000.
Minn. R. 7007.4010 has been revised to
remove obsolete definitions of terms no
longer used in Minn. R. 7007.4000 to
7007.4030. The conditions for permit at
Minn. R. 7007.4020 was updated to add
a reference to appendix S, part (II),
section (A). Minn. R. 7007.5000 has

been revised to incorporate by reference
the Federal guidelines for Best Available
Retrofit Technology (BART) and
describes the requirements for BART
determination and implementation. EPA
proposes to approve the revisions to
Minn. R. 7007.4010-7007.4020 and the
addition of Minn. R. 7007.5000 into the
Minnesota SIP.

F. Chapter 7008: Conditionally Exempt
Stationary Sources and Conditionally
Insignificant Activities

MPCA promulgated Chapter 7008
rules to streamline and simplify
Minnesota’s air quality permitting
program. The addition of Chapter 7008
establishes conditions under which
sources are exempt from the
requirement to apply for and obtain an
air emission permit. Chapter 7008 also
establishes the conditions under which
certain activities will qualify as
insignificant activities. The sources that
may qualify as conditionally exempt
include gasoline service stations and
concrete manufacturing plants that have
throughput and production limited to
below thresholds outlined in the rule. In
addition, material usage in coating and
cleaning operations could be exempted
from permitting requirements if usage
remains below thresholds for VOC and
particulate matter (PM). The rule cannot
apply to any material activity with lead
as a component. PM and particulate
matter 10 micrometers and smaller
(PM0) emitting operations that vent
inside a building may also qualify as
conditionally insignificant activities.
Activities such as buffing, polishing,
carving, cutting, drilling, machining,
routing, sanding, sawing, surface
grinding or turning equipment must be
filtered through an air cleaning system
and vented inside the building at all
times in order to be considered
insignificant activities. Chapter 7008
requires sources who claim their
operations are conditionally exempt or
conditionally insignificant to maintain
records that demonstrate eligibility with
the rule.

The minor NSR provisions at 40 CFR
51.160 require state programs to
determine if activities would violate an
applicable SIP or national standard and
to prevent construction of an activity
that would violate an applicable SIP
provision or national standard.
Minnesota Rule 7008 exempts certain
eligible stationary sources from air
permitting requirements. When
determining adequacy of state rules,
EPA is concerned with the possibility
that an exemption might allow an
activity that should be subject to major
source permitting requirements to
escape appropriate review and

permitting, that sources are required to
maintain information adequate for the
state to ensure that exemptions have
been applied appropriately, and that the
exemptions would not interfere with
any applicable requirement concerning
attainment and reasonable further
progress, or any other applicable
requirement of the CAA.

Minnesota Chapter 7008 provides
limitations on the use of the specific
exemptions in Minn. R. 7008.0050—
7008.4100 and requires sources using
the exemptions to maintain certain
records to demonstrate that the
exemptions have been applied
appropriately. Specific conditionally
exempt sources and conditionally
insignificant sources may be required to
implement additional monitoring and
recordkeeping as required to ensure that
the equipment is operating as required
under the exemption.

Section 110(1) of the CAA states that
a SIP revision cannot be approved if the
revision would interfere with any
applicable requirement concerning
attainment and reasonable further
progress toward attainment of a NAAQS
or any other applicable requirement of
the CAA. These conditionally exempt
sources or conditionally insignificant
activities are expected to yield very low
levels of actual emissions of regulated
pollutants and are not expected to
interfere with attainment and
maintenance of the NAAQS. EPA
proposes to approve the addition of
Minn. R. 7008.0050, 7008.0100,
7008.0200, 7008.0300, 7008.2000,
7008.2100, 7008.2200, 7008.2250,
7008.4000, 7008.4100, and 7008.4110
into the Minnesota SIP.

G. Chapter 7009: Ambient Air Quality
Standards

Chapter 7009 contains rules
concerning ambient air quality
standards, air pollution episodes, and
adoption of Federal regulations.
Changes to Chapter 7009 include
amendments to Minn. R. 7009.0010,
7009.0020, and 7009.1060, the addition
of Minn. R. 7009.0090, and the removal
of Minn. R. 7009.0060-7009.0080. EPA
proposes to approve the revisions to
Chapter 7009 into the Minnesota SIP.

1. Ambient Air Quality Standards

MPCA amended two rules, Minn. R.
7009.0010 and 7009.0020, which
pertain to ambient air quality standards.
Minn. R. 7009.0010 has been revised to
define terms related to ambient air
quality standards used throughout
Chapter 7009. Minn. R. 7009.0010 has
been revised to add three definitions for
the terms “averaging time”, “form of the
standard”, and ‘‘total suspended
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particulate”. EPA finds the addition of
these definitions approvable as they are
in line with Federal definitions of these
terms and do not lessen the stringency
of the rules to which they apply. Minn.
R. 7009.0020 has been revised to apply
specifically to the Minnesota Ambient
Air Quality Standards (MAAQS) and to
align the rule with the Federal
definition of ambient air. EPA proposes
to approve the revisions to Minn. R.
7009.0010 and 7009.0020 into the
Minnesota SIP.

MPCA removed several rules under
Chapter 7009 as they were either not
NAAQS related or no longer relevant.
Minn. R. 7009.0060 solely described a
measurement methodology for hydrogen
sulfide, which is not considered to be a
criteria pollutant. Therefore, the
removal of Minn. R. 7009.0060 from
Minnesota’s SIP will not impact
Minnesota’s ability to attain or maintain
the NAAQS. Minn. R. 7009.0070
referred to the time of compliance for
attaining the ozone and sulfur dioxide
(SO,) standards by 1984. MPCA
removed this rule because it is outdated
and unnecessary. Compliance dates for
NAAQS pollutants are set during the
NAAQS revision process. Minnesota is
also currently attaining and maintaining
the NAAQS for ozone and SO,.
Minnesota requested that Minn. R.
7009.0080, Minnesota Ambient Air
Quality Standards, be removed and
replaced with Minn. R. 7009.0090.
Minn. R. 7009.0080 contains a table of
the MAAQS which are tracked at the
state level. Minn. R. 7009.0090
incorporates by reference the NAAQS
for SO,, PM,o, PM> 5, carbon monoxide
(CO), ozone, nitrogen dioxide, and lead
as amended. Adding Minn. R.
7009.0090 will improve enforceability
of the NAAQS and ensure that data for
those pollutants is collected. EPA
proposes to approve the removal of
Minn. R. 7009.0060-7009.0080 and the
addition of Minn. R. 7009.0090.

2. Air Pollution Episodes

Minn. R. 7009.1060 has been revised
to include the episode levels for PM;o
24-hour average, to add significant harm
levels for 1-hour and 4-hour CO
averaging times, and to remove the
episode levels for “SO, x Part”, all in
the table containing alert levels related
to declaration of emergency. These
revisions of Minn. R. 7009.1060 meet
the requirements of CAA section 110(1)
because the revised episode levels are
stricter than the original episode levels.
The removal of the “SO, x Part” episode
levels is approvable because Minnesota
is retaining separate episode levels for
SO, and PM,o. EPA proposes to approve

the revisions to Minn. R. 7009.1060 into
Minnesota’s SIP.

H. Chapter 7011: Standards for
Stationary Sources

Chapter 7011 contains rules
concerning standards for stationary
sources. MPCA updated various rules
throughout chapter 7011. Further,
MPCA requested the removal of Minn.
R. 7011.0725 and 7011.1415.

In the following rules, MPCA updated
control equipment codes due to
irrelevance or unnecessary state
duplication of EPA control equipment
codes: Minn. R. 7011.0070 and
7011.0080. EPA proposes to approve the
revisions to Minn. R. 7011.0070 and
7011.0080 into the Minnesota SIP.

The following rules underwent minor
language changes such as changing the
word ““shall” to “must”” or “which” to
“that”: Minn. R. 7011.0065, 7011.0080,
7011.0510, 7011.0515, 7011.0530,
7011.0535, 7011.0610, 7011.0615,
7011.0620, 7011.0710, 7011.1105,
7011.1115, 7011.1135, 7011.1305,
7011.1310, 7011.1320, 7011.1405,
7011.1425, 7017.1080, 7017.1110, and
7017.1170. EPA finds these revisions
approvable as they are minor language
changes that do not affect the
requirements of the rule. EPA proposes
to approve the revised aforementioned
rules into the Minnesota SIP.

Minn. R. 7011.0070 and 7017.2060
have been revised for spelling or
grammar corrections, such as changing
the spelling of “condensible” to
“condensable.” EPA finds these
revisions approvable as they are minor
language changes that do not affect the
requirements of the rule. EPA proposes
to approve the revisions to Minn. R.
7011.0070 and 7017.2060 into the
Minnesota SIP.

Minn. R. 7011.0065 has been revised
to define the applicability of the rules
concerning control equipment for
stationary sources, and to clarify which
state rules apply if a change regarding
facility control equipment triggers a
notification requirement under part
Minn. R. 7007.1150, item C, subitem (3).
The revision to Minn. R. 7011.0065 will
assist permittees in determining
compliance with notifications sent to
MPCA and does not affect the
applicability of the rule. EPA proposes
to approve the revisions to Minn. R.
7011.0065 into the Minnesota SIP.

Minn. R. 7011.0070 has been revised
to specify that condensable PM refers to
both organic and inorganic compounds.
EPA finds this revision approvable as it
is merely a clarification and does not
affect the applicability of the rule. EPA
proposes to approve the revisions to

Minn. R. 7011.0070 into the Minnesota
SIP.

Several rules underwent minor
language changes such as clarifying the
form of PM being measured. In Minn. R.
7011.0510, 7011.0515, 7011.0530, 7011.
0610, 7011.0615, 7011.0710, 7011.0715,
7011.0720, 7011.0905, 7011.1105,
7011.1115, 7011.1130, 7011.1305,
7011.1310, 7011.1320, 7017.2060,
7011.1425, 7011.1405, 7011.1410, and
7011.1425 the terms “filterable”” and/or
“condensable” were added to clarify the
form of PM referenced in these rules.
Filterable PM is the fraction of particles
that are solid and captured on a filter in
the stack sampling procedure, which for
indirect heating equipment sources is
the PM measured with reference
Method 5 and, thus, is the fraction of
particles regulated by this standard.
EPA proposes to approve the revised
aforementioned rules into the
Minnesota SIP.

Minn. R. 7011.0530, 7011.0615,
7011.0720, 7011.1320 and 7011.1425
have been revised to add the term ‘““to
demonstrate compliance” to clarify the
distinction in the forms of PM being
measured and the subset of data to be
used to determine compliance. EPA
proposes to approve the revisions to
Minn. R. 7011.0530, 7011.0615,
7011.0720, 7011.1320 and 7011.1425
into the Minnesota SIP.

Minn. R. 7011.0535 has been revised
to delete duplicative references to
Federal reference methods as it is
unnecessary to state in the state rule test
procedures included in the reference
methods. EPA proposes to approve the
revisions to Minn. R. 7011.0535 into the
Minnesota SIP.

Minn. R. 7011.0551 and 7011.0625
have been revised to amend references
to regulatory provisions. EPA finds
these revisions approvable as they do
not change the meaning of the rules or
lessen their stringency. EPA proposes to
approve the revisions to Minn. R.
7011.0551 and 7011.0625 into the
Minnesota SIP.

Older versions of Minn. R. 7011.0725
set forth an outdated protocol developed
by MPCA in 1969 for recovering organic
condensable material samples and
determining particulate emissions.
Minn. R. 7011.0725 has been revised to
remove the outdated protocol and
replace references to the rule with
specific instruction to use EPA Method
202 (40 CFR part 51, appendix M) for
performance tests. EPA’s Method 202—
Dry Impinger Method for Determining
Condensable Particulate Emissions from
Stationary Sources provides a test
method for measuring condensable
particulate matter. Replacing references
of 7011.0725 with EPA Method 202 will
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improve consistency and update
precision for most emission sources.
Several rules were amended to
incorporate Method 202 for
measurement of the organic portion of
condensable PM, which replaced the
procedures in Minn. R. 7011.0725. The
following rules have been revised to
incorporate EPA Method 202 for
measurement of the organic portion of
condensable PM: Minn. R. 7011.0615,
7011.0620, 7011.0720, and 7017.2060.
These changes align the rule with
Federal methods. EPA proposes to
approve the removal of Minn. R.
7011.0725 and revisions to Minn. R.
7011.0615, 7011.0620, 7011.0720, and
7017.2060 into the Minnesota SIP.

Minn. R. 7011.0620 has been revised
to clarify that owners and operators may
request approval of smaller sampling
times or volumes when necessitated by
process variables or site-specific
limitations. EPA proposes to approve
the revisions to Minn. R. 7011.0620 into
the Minnesota SIP.

Minn. R. 7011.1135 subpart 2 has
been revised to restrict the conditions
under which a facility may modify a PM
test, by requiring a description of site-
specific conditions necessitating the test
modification. These changes align the
rule with Federal methods. EPA
proposes to approve the revisions to
Minn. R. 7011.1135 into the Minnesota
SIP.

Minn. R. 7011.1201 has been revised
to update definitions for waste
combustors. Updates include rule
citation corrections, renumbering
subparts, removal of obsolete
definitions, addition of definitions for
terms used throughout sections of the
SIP such as resinated wood and retrofit,
and other clarifying language. EPA finds
these revisions approvable as they do
not change the meaning or lessen the
stringency of the rule. EPA proposes to
approve the revisions to Minn. R.
7011.1201 into the Minnesota SIP.

Minn. R. 7011.1205 has been revised
to update the rule citations to also
include 7011.1290-7011.1294, since the
documents incorporated by reference in
7011.1205 are also relevant to these
rules. EPA proposes to approve the
revisions to Minn. R. 7011.1205 into the
Minnesota SIP.

Minn. R. 7011.1405 and 7011.1410
have been revised to clarify which
contain the standards of performance for
existing and new affected facilities at
petroleum refineries. In subpart 2 of
Minn. R. 7011.1405 and 7011.1410,
MPCA clarified that flares that are
subject to the conditions of 40 CFR part
60, subpart Ja, are not subject to the
limits of this subpart. In subpart 3 of
Minn. R. 7011.1405 and 7011.1410, a

statement was added to clarify that the
standards of performance for indirect
heating equipment in Minn. R.
7011.0500 to 7011.0530, do not apply to
indirect heating equipment at petroleum
refineries, and that the standards of
performance for indirect heating
equipment at petroleum refineries is
listed in Minn. R. 7011.1405 and
7011.1410 subpart 3. EPA proposes to
approve the revisions to Minn. R.
7011.1405 and 7011.1410 into the
Minnesota SIP.

MPCA updated the definitions for
liquid petroleum and volatile organic
liquid storage vessels in Minn. R.
7011.1500 to include the definition of
“commenced.” MPCA updated the
definitions for sulfuric acid plants in
Minn. R. 7011.1600 to include a
definition for “existing sulfuric acid
production unit.”” EPA proposes to
approve the revisions to Minn. R.
7011.1500 and 7011.1600 into the
Minnesota SIP.

I. Chapter 7017: Monitoring and Testing
Requirements

Chapter 7017 contains rules regarding
monitoring and testing requirements.
Several updates were made to the rules
in Chapter 7017, and both Minn. R.
7017.1210 and 7017.2018 were removed
and replaced by Minn. R. 7017.1215 and
7017.2017 respectively. EPA proposes to
approve these revisions into the
Minnesota SIP.

1. Continuous Monitoring Systems

Minn. R. 7017.1002 has been revised
to include definitions relevant to
continuous monitoring systems,
specifically, for the terms ‘““grace
period,” “quality assurance operating
quarter,” “‘stack operating hour,” and
“unit operating hour.” EPA finds these
revisions approvable as they clarify
terms used in the SIP and do not change
the applicability or stringency of the
rules. EPA proposes to approve the
revisions to Minn. R. 7017.1002 into the
Minnesota SIP.

Both Minn. R. 7007.1350 and
7017.1080 have been revised to clarify
that certification test reports must be
submitted in the format specified by the
commissioner. Minn. R. 7017.1080 has
been revised to remove subpart 3, the
microfiche submittal deadline, as it is
outdated and has since been repealed by
the state. MPCA revised subparts 1-4 of
Minn. R. 7017.1120. Subpart 1 has been
revised to delete the address previously
listed and require submittal “in a
physical or electronic format as
specified by the commissioner and to
the address identified on the required
form or as provided by the agency.”
Subpart 2, which had specified alternate

formats for making submissions, e.g.,
facsimile or CD ROM, has been repealed
by the state because MPCA now
includes electronic format as a standard
submission method in other subparts.
Subpart 3 has been revised to indicate
that submittal dates may be specified
not only in a compliance document but
also in a regulation. Subpart 4 has been
revised to more generally require
certification statements to be submitted
“in a format specified by the
commissioner,” and to delete outdated
submission procedures. Minn. R.
7017.2035 has been revised to remove
an outdated submittal option that
allowed for performance test reports to
be submitted as a microfiche. EPA
proposes to approve the revisions to
Minn. R. 7007.1350, 7017.1080,
7017.1120, and 7017.2035 into the
Minnesota SIP.

Minn. R. 7017.1110 has been revised
to add two requirements regarding the
contents of excess emissions reports.
These new requirements include a
summary of the cylinder gas audit and
relative accuracy test audit (RATA)
required by Minn. R. 7017.1180 and
7017.1220 if the audits were completed
in the previous quarter and if
applicable, notifications of exceptions of
applicability from audit frequencies as
allowed in Minn. R. 7017.1170, subparts
4a and 5a, and Minn. R. 7017.1215. EPA
finds these revisions approvable as they
do not change the stringency of the rule.
EPA proposes to approve the revisions
to Minn. R. 7017.1110 into the
Minnesota SIP.

Minn. R. 7017.1170 describes quality
assurance and control requirements for
continuous emissions monitoring
systems (CEMS). Minn. R. 7017.1170
has been revised to remove subpart 1
and include 1a, which states that the
quality assurance and control
requirements apply to each CEMS
unless otherwise specified by another
applicable standard. Minn. R. 7017.1170
subpart 2 has been revised by adding
the requirement that the quality
assurance plan contain the information
required by 40 CFR part 75, appendix B.
Minn. R. 7017.1170 subpart 3 has been
revised by adding a requirement for
facilities to conduct daily calibration
drift assessments and adjustments in
accordance with the procedures in 40
CFR part 75, appendix B, section 2.1.
Minn. R. 7017.1170 subpart 4 has been
revised to remove the semiannual
cylinder gas audit requirements and
replaced them with the cylinder gas
audit provisions of subpart 4a. Subpart
4 incorrectly cited procedures in 40 CFR
part 60 appendix G, section 5.1.2 rather
than 4 CFR part 60 appendix F, section
5.1.2 and contained an obsolete
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compliance date. Subpart 4a requires
cylinder gas audits according to 40 CFR
part 60, appendix F, section 5.12, or 40
CFR part 75, appendix A, section 6.2,
for sources not subject to 40 CFR part
60. It also provides a 168-hour grace
period if the unit being monitored by
the CEMS is not in operation when the
cylinder gas audit is due. Minn. R.
7017.1170 has been revised to remove
subpart 5 and add subpart 5a which
contains the RATA requirements.
Subpart 5a requires RATAs according to
40 CFR part 60, appendix B, or 40 CFR
part 75, appendix A, sections 6.5 to
6.5.2.2, and appendix B, sections 2.3.1.3
and 2.3.1.4, as amended. Minn. R.
7017.1170 subpart 6 has been revised to
add a citation to 40 CFR part 75,
appendix A, section 3.3, as amended.
Minn. R. 7017.1170 has been revised to
add subpart 8 which states that data
collected during out of control periods
is not valid and may not be used for
compliance demonstrations. EPA finds
the addition of subpart 8 approvable as
it meets the requirements of 40 CFR part
60, appendix F, sections 4.3.2 and 5.2.2.
EPA proposes to approve the revisions
to Minn. R. 7017.1170.

Minn. R. 7017.1210 includes outdated
Continuous Opacity Monitoring
Systems (COMS) procedures used to
demonstrate compliance with New
Source Performance Standards. Minn. R.
7017.1210 has been revised to remove
monitoring and testing requirements
and replaced it with Minn. R.
7017.1215, which incorporates by
reference ‘Procedure 3—Quality
Assurance Requirements for Continuous
Opacity Monitoring Systems at
Stationary Sources, Code of Federal
Regulations, title 40, part 60, Appendix
F”, as amended. Replacing Minn. R.
7017.1210 with Minn. R. 7017.1215 will
ensure that MPCA’s COMS procedures
are up to date and in compliance with
EPA regulations. EPA proposes to
approve the removal of Minn. R.
7017.1210 and the addition of Minn. R.
7017.1215 into the Minnesota SIP.

2. Performance Tests

Minn. R. 7017.2001 has been revised
to define the applicability for
performance tests, by removing subpart
2 because it referenced an outdated
transition period deadline for
performance test procedures. The
deadline passed in 1993 and the
transition has been implemented so
removal of this subpart does not affect
Minnesota’s air quality management
program. EPA proposes to approve the
revisions to Minn. R. 7017.2001 into the
Minnesota SIP.

Minn. R. 7017.2018 has been removed
and replaced with Minn. R. 7017.2017

as it provides the current procedure for
submittals required under Minn. R.
7017.2015 to 7017.2060. Minn. R.
7017.2015 subpart 4 has been revised to
reflect the repeal of part Minn. R.
7017.2018 and its replacement by part
Minn. R. 7017.2017. EPA proposes to
approve the removal of Minn. R.
7017.2018 and the addition of Minn. R.
7017.2017 into the Minnesota SIP.

Minn. R. 7017.2025 has been revised
to clarify rule language and provide rule
citations concerning operational
requirements and limitations. In subpart
3a part C, MPCA revised the language to
state that for new operating limits and
pollution control equipment limits not
specified in item A or B, the averaging
time and any extension of the range of
values must be defined in the test plan
approved under Minn. R. 7017.2030,
subpart 2. EPA finds this revision
approvable as it does not change the
requirements of the rule and clarifies
the test plan requirements by citing
Minn. R. 7017.2030, subpart 2. EPA
proposes to approve the revisions to
Minn. R. 7017.2025 into the Minnesota
SIP.

Minn. R. 7017.2050 subpart 1 has
been revised to clarify that if test
methods incorporated by reference
contain exemptions and exclusions that
do not meet the requirements of Minn.
R. 7017.2001 to 7017.2060, the
exemptions and exclusions do not
apply. EPA proposes to approve the
revisions to Minn. R. 7017.2050 into the
Minnesota SIP.

MPCA made several updates to
performance test procedures in Minn. R.
7017.2060. MPCA removed language
referring to emissions test procedures
for Federal methods, such as Method 5
Method 202 for determining PM
emissions, which has been revised to
instruct owners and operators to use the
Federal methods as amended to avoid
future conflict with state rules if Federal
methods are revised. Minn. R.
7017.2060 subpart 3.B. has been revised
to provide clarity on how a facility
determines PM emissions, which is
based on the sum of filterable and
organic condensable PM unless
otherwise required in chapter 7011.
Minn. R. 7017.2060 subpart 3.C. has
been revised to clarify that a facility’s
compliance status is determined by the
sum of filterable and organic
condensable PM. Minn. R. 7017.2060
has been revised to add Subpart 3.D.
which allows an owner or operator to
apply to the commissioner to exclude
condensable PM from a performance
test for PM provided that previous
performance test results show that the
emissions unit is not a source of organic
condensable PM emissions or an

exception in Method 202, section 1.4(h),
as amended, applies. Further, Minn. R.
7017.2060 subpart 3.D. removes the
ability of a facility owner or operator to
use a mass balance calculation as a
rationale for waiving measurement of
condensable PM. Minn. R. 7017.2060
subpart 4 has been revised to clarify
testing requirements for PM,, by
identifing the test methods used, and
how to demonstrate compliance with
applicable PM( emission limits. Minn.
R. 7017.2060 subpart 4 has been revised
to allow an owner or operator to apply
to the commissioner to exclude organic
and inorganic condensable PM from a
performance test for PM;, provided that
previous performance test results show
that the emissions unit is not a source
of organic or inorganic condensable PM
emissions or that an exception in
Method 202, section 1.4(h), as amended,
applies. Minn. R. 7017.2060 has been
revised to add subpart 4a to establish
testing requirements for PM, 5, to
describe how to demonstrate
compliance with PM; s emission limits.
Minn. R. 7017.2060 subpart 4q will
reference Federal rules for Methods
201A and 202, establish how to report
PM, 5 emissions, and define and
establish an emission facility’s
compliance status. Subpart 4a includes
a provision to allow an owner or
operator to apply to the commissioner to
exclude organic and inorganic
condensable PM from a performance
test for PM, s provided that previous
performance test results show that the
emissions unit is not a source of organic
or inorganic condensable PM emissions
or that an exception in Method 202,
section 1.4(h), as amended, applies. EPA
proposes to approve the revisions to
Minn. R. 7017.2060 into the Minnesota
SIP.

J. Chapter 7019: Emission Inventory
Requirements

Minn. R. 7019.3020 has been revised
to add different types of registration
permits, including requirements for
calendar year actual emission reporting
for option A registration permits. EPA
finds these revisions approvable as they
add requirements and do not reduce any
previously SIP approved requirements.
EPA proposes to approve the revisions
to Minn. R. 7019.3020.

Minn. R. 7019.3030 has been revised
to add a mercury material balance
reference. Minn. R. 7019.3050 has been
revised to add the performance test
requirements for mercury emission
sources in Minn. R. 7019.3050. EPA
proposes to approve the revisions to
Minn. R. 7019.3030 and Minn. R.
7019.3050 into the Minnesota SIP.
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K. Chapter 7023: Mobile and Indirect
Sources

No changes were made to Chapter
7023. EPA proposes to reapprove
Chapter 7023 into the Minnesota SIP.

L. EPA Corrections

On August 10, 2011 (76 FR 49303),
EPA approved the removal of all of
Chapter 7001 from Minnesota’s SIP,
however, 40 CFR 52.1220(c) was not
revised accordingly. EPA proposes to
approve and take an administrative
action to correct the table at 40 CFR
52.1220(c) by removing all entries for
Chapter 7001.

In addition to the correction
mentioned above, the submittal also
included corrections to administrative
errors contained in the Minnesota PM;o
designation table at 40 CFR 81.324 to
help clarify which areas in the state are
listed as unclassifiable/attainment. EPA
proposes to approve and take an
administrative action to correct the table
at 40 CFR 81.324.

M. Items EPA Is Not Taking Action On

EPA proposes to take no action on the
definitions at Minn. R. 7007.0100,
subpart 9b through 9f, 12c and 24b.
These definitions are related to the
environmental management system
(EMS). Minnesota has not submitted the
EMS provisions as part of this SIP
submittal. Since the definitions do not
reference provisions in the SIP and
MPCA plans to remove the EMS
conditions from its rules at a later date,
EPA proposes to take no action on
Minn. R. 7007.0100, subpart 9b through
9f, 12c and 24b.

The following rules reference an
outdated greenhouse threshold for
carbon dioxide equivalent which is less
stringent than the current Federal
requirement: Minn. R. 7007.0100
subpart 24a, 7007.0150, 7007.0200, and
7007.0500. EPA proposes to take no
action on the revisions to Minn. R.
7007.0100 subpart 24a, 7007.0150,
7007.0200, 7007.0500.

EPA proposes to take no action on the
exemptions MPCA requested to remove
at Minn. R. 7011.1415 since they refer
to exemptions for excess emissions
resulting from gas flaring at petroleum
refineries during periods of startup,
shutdown, and malfunction. EPA is
currently deliberating on how to move
forward on startup, shut down, and
malfunction related issues and will take
no action on Minn. R. 7011.1415 in this
SIP action. Subsequently, EPA proposes
to take no action on the revised
definitions at Minn. R. 7011.1400 as the
revised definitions relate to the
requested removal of Minn. R.
7011.1415.

ITI. What action is EPA taking?

EPA is proposing to approve MPCA'’s
November 14, 2018, submittal as a
revision to its existing SIP with
exception to the definitions at Minn. R.
7007.0100, paragraph 9b through 9f, 12c
and 24b, Minn. R. 7011.1400, and Minn.
R. 7011.1415, where EPA is taking no
action.

IV. Incorporation by Reference

In this rule, EPA is proposing to
include in a final EPA rule regulatory
text that includes incorporation by
reference. In accordance with
requirements of 1 CFR 51.5, EPA is
proposing to incorporate by reference
revisions to Minnesota Rules Chapter
7000 Procedural Rules; Chapter 7002
Permit Fees; Chapter 7005 Definitions
and Abbreviations; Chapter 7007
Permits and Offsets; Chapter 7008
Conditionally Exempt Stationary
Sources and Conditionally Insignificant
Activities; Chapter 7009 Ambient Air
Quality Standards; Chapter 7011
Standards for Stationary Sources;
Chapter 7017 Monitoring and Testing
Requirements; and Chapter 7019
Emission Inventory Requirements, as
discussed in section II. “Review of State
Submittal” above. EPA has made, and
will continue to make, these documents
generally available through
www.regulations.gov and at the EPA
Region 5 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
CAA and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

¢ Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions

of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: January 17, 2020.
Cheryl L. Newton,
Acting Regional Administrator, Region 5.
[FR Doc. 2020-02143 Filed 2—4-20; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 52 and 81

[EPA-R05-OAR-2019-0518; FRL—10004-
91-Region 5]

2008 Ozone National Ambient Air
Quality Standards; Wisconsin;
Determination of Attainment by the
Attainment Date for Inland Sheboygan;
Reclassification of Shoreline
Sheboygan

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing two actions
related to the attainment date for two
areas classified as “Moderate” for the
2008 ozone National Ambient Air
Quality Standards (NAAQS). First, EPA
is proposing to determine that the
Inland Sheboygan, Wisconsin (WI)
nonattainment area attained the
standard by the July 20, 2019, extended
attainment date. Second, EPA is
proposing to determine that the
Shoreline Sheboygan, WI nonattainment
area failed to attain the standard by the
extended attainment date. The effect of
failing to attain by the attainment date
is that the area will be reclassified by
operation of law to ““Serious” upon the
effective date of the final reclassification
action. Consequently, the Wisconsin
Department of Natural Resources
(WDNR) must submit State
Implementation Plan (SIP) revisions
required to satisfy the statutory and
regulatory requirements for Serious
areas for the 2008 ozone NAAQS. EPA
is proposing deadlines for submittal of
those SIP revisions and implementation
of the related control requirements.
DATES: Comments must be received on
or before March 6, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2019-0518 at http://
www.regulations.gov, or via email to
arra.sarah@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the

official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Eric
Svingen, Environmental Engineer,
Attainment Planning and Maintenance
Section, Air Programs Branch (AR-18]),
Environmental Protection Agency,
Region 5, 77 West Jackson Boulevard,
Chicago, Illinois 60604, (312) 353—4489,
svingen.eric@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This SUPPLEMENTARY INFORMATION
section is arranged as follows:

I. Background

II. Determination of Attainment by the
Attainment Date for the Inland
Sheboygan Area

III. Reclassification of the Shoreline
Sheboygan Area

IV. Summary of Proposed Actions

V. Statutory and Executive Order Reviews

I. Background

Under section 181(b)(2) of the Clean
Air Act (CAA), EPA is required to
determine whether areas designated
nonattainment for an ozone NAAQS
attained the standard by the applicable
attainment date, and to take certain
steps for areas that failed to attain.

On May 21, 2012, EPA designated the
entirety of Sheboygan County in
Wisconsin as nonattainment for the
2008 ozone NAAQS (77 FR 30088). At
the time of its designation, the
Sheboygan County, WI nonattainment
area for the 2008 ozone NAAQS was
classified as Marginal with an
attainment date of July 20, 2015. On
May 4, 2016, EPA determined that the
Sheboygan nonattainment area qualified
for a one-year attainment date extension
to July 20, 2016 (81 FR 26697). On
December 19, 2016, EPA determined
that the area had failed to attain the
standard by its extended attainment
date, and EPA reclassified the
Sheboygan nonattainment area as
Moderate with an attainment date of
July 20, 2018 (81 FR 91841).

On July 15, 2019, EPA revised the
designation for the Sheboygan
nonattainment area for the 2008 ozone

NAAQS, by splitting the original area
into two distinct nonattainment areas
that together cover the identical
geographic area of the original
nonattainment area (84 FR 33699). One
of the separate areas, called the
Shoreline Sheboygan County, WI
nonattainment area, consists of the
eastern portion of the original area,
including the Sheboygan Kohler Andrae
monitor. The other separate area, called
the Inland Sheboygan County, WI
nonattainment area, consists of the
western portion of the original area,
including the Sheboygan Haven
monitor. On August 23, 2019, EPA
determined that the Inland Sheboygan
area and Shoreline Sheboygan area
qualified for one-year attainment date
extensions to July 20, 2019 (84 FR
44238).

For a concentration-based standard,
such as the 2008 ozone NAAQS, a
determination of attainment is based
on a nonattainment area’s design value.
The design value for the 2008 ozone
NAAQS is the 3-year average of the
annual fourth highest daily maximum 8-
hour average ozone concentration. The
2008 ozone NAAQS is met at an
ambient monitoring site when the
design value does not exceed 0.075
parts per million (ppm). The attainment
date design value is based on the three
most recent, complete calendar years of
data preceding the attainment date. In
this case, EPA’s proposed
determinations for each area are based
on the complete, quality-assured and
certified ozone monitoring data from
calendar years 2016, 2017, and 2018. As
such, EPA’s proposed determinations
for each Sheboygan area are based upon
the complete, quality-assured and
certified ozone monitoring data from
calendar years 2016, 2017, and 2018.

All monitors in an area must be
considered when determining if the area
attains the NAAQS. To make the
determination that an area attains the
NAAQS, each monitor must have a
valid 2 design value meeting the
standard. If one or more monitors in an
area have a design value that exceeds
the standard, the area does not attain the
NAAQS. For the Inland Sheboygan area,
EPA must consider the design value
from the Sheboygan Haven monitor
with site ID 55-117-0009, and for the
Shoreline Sheboygan area, EPA must
consider the design value from the
Sheboygan Kohler Andrae monitor with

1The criteria for determining if an area is
attaining the 2008 ozone NAAQS are set out in 40
CFR 50.15 and 40 CFR part 50, appendix P.

2Design values attaining the 2008 ozone NAAQS
must also meet minimum data completeness
requirements specified in 40 CFR part 50, appendix
P to be considered valid.
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site ID 55—117-0006. Data from these
monitors are presented in Table 1.

TABLE 1—ANNUAL AND THREE-YEAR AVERAGE OF THE 4TH HIGH DAILY MAXIMUM 8-HOUR OZONE CONCENTRATIONS FOR
THE INLAND SHEBOYGAN AREA AND SHORELINE SHEBOYGAN AREA

2016 2017 2018 2016—2018
Area Monitor 4th high 4th high 4th high average
(ppm) (ppm) (ppm) (ppm)
Inland Sheboygan County, WI .......... Sheboygan Haven (55-117-0009) .. 0.074 0.070 0.070 0.071
Shoreline Sheboygan County, WI ..... Sheboygan Kohler Andrae (55— 0.085 0.075 0.083 0.081
117-0006).

Additional background and rationale
for EPA’s actions making
determinations of attainment,
reclassifications, and establishing SIP
submission and implementation
deadlines for reclassified areas for many
of the other 2008 Moderate ozone
nonattainment areas is provided in our
August 23, 2019 final rulemaking (84 FR
44238), as well as in our November 14,
2018 proposal of that rulemaking (83 FR
56781).

II. Determination of Attainment by the
Attainment Date for the Inland
Sheboygan Area

The Inland Sheboygan area had a
design value that did not exceed 0.075
ppm based on the 2016-2018 data.
Thus, EPA proposes to determine, in
accordance with CAA section
181(b)(2)(A), that the area attained the
standard by the applicable attainment
date of July 20, 2019.3

This proposed determination of
attainment by the attainment date does
not constitute a formal redesignation to
attainment as provided for under CAA
section 107(d)(3). Redesignations to
attainment require states to meet the
statutory criteria set out at CAA section
107(d)(3)(E), which include
requirements that the state has met the
applicable requirements under CAA
section 110 and part D, and EPA has
approved a maintenance plan to ensure
continued attainment of the standard for
10 years following redesignation, as
provided under CAA section 175A.

III. Reclassification of the Shoreline
Sheboygan Area

EPA is proposing to determine that
the Shoreline Sheboygan area failed to
attain the 2008 ozone NAAQS by the

30n July 15, 2019, EPA made a Clean Data
Determination for the Inland Sheboygan area and,
in accordance with 40 CFR 51.1118, suspended the
requirements for the state to submit an attainment
demonstration and associated RACM, RFP plans,
contingency measures, and other planning elements
related to attainment of the 2008 ozone NAAQS (84
FR 33699). Today’s proposed action does not alter
the status of the final Clean Data Determination for
the Inland Sheboygan area.

extended attainment date of July 20,
2019. This area is not eligible for a
second 1-year attainment date extension
because the area does not meet the
extension criteria under CAA section
181(a)(5) as interpreted by EPA in 40
CFR 51.1107. Under these criteria, for
an area to qualify for a second 1-year
extension, the area’s 4th highest daily
maximum 8-hour value, averaged over
both the original attainment year and
the first extension year must be 0.075
ppm or less.

Section 181(b)(2)(B) of the CAA
requires EPA to publish a determination
of failure to attain and accompanying
reclassification in the Federal Register
no later than 6 months after the
attainment date, which in the case of the
Shoreline Sheboygan area would be no
later than January 20, 2020.

As required under CAA section
181(b)(2)(A), if EPA finalizes the
determination that the area failed to
attain by the attainment date, it will be
reclassified to Serious by operation of
law. The reclassified area will then be
subject to the Serious area requirement
to attain the 2008 ozone NAAQS as
expeditiously as practicable, but not
later than July 20, 2021.

Once reclassified as Serious, the state
must submit to EPA the SIP revisions
for the area that satisfy the statutory and
regulatory requirements applicable to
Serious areas established in CAA
section 182(c) and in the SIP
Requirements Rule. However, the
statutory timeframes for SIP
submissions applicable to areas
originally classified as Serious have
passed. For instance, 40 CFR 51.1108
established the deadline for Serious-area
attainment demonstrations to be 48
months after the effective date of
nonattainment designation, or July 20,
2016. Under CAA section 182(i),
reclassified areas are required to meet
the requirements associated with their
newly reclassified status according to
the schedules prescribed in connection
with such requirements, except that the
Administrator may adjust applicable
deadlines (other than attainment dates)

to the extent such adjustment is
“necessary or appropriate to assure
consistency among the required
submissions.”

In our August 23, 2019, rulemaking,
EPA exercised its discretion under CAA
section 182(i) to adjust the deadlines for
other areas in the country that were
reclassified to “Serious” for submitting
SIP revisions required by CAA section
182(c) (84 FR 44238). In accordance
with CAA section 182(i), in order to
“assure consistency among the required
submissions”, EPA proposes that the
same SIP submission due dates and
implementation deadlines finalized for
other areas reclassified to Serious in our
August 23, 2019, rulemaking will apply
to the Shoreline Sheboygan area upon
its reclassification to Serious. With
regard to reasonably available control
technology (RACT), EPA’s August 23,
2019, rulemaking made a distinction
between RACT measures that would be
needed for purposes of meeting
reasonable further progress (RFP)
requirements or for attaining the
NAAQS expeditiously, and the possible
set of RACT measures that nevertheless
are required to be adopted and
implemented under the CAA but would
not necessarily be needed for a state to
meet RFP or demonstrate timely
attainment in a particular
nonattainment area. These two
“categories” of RACT measures are
referred to as “RACT measures tied to
attainment” and “RACT measures not
tied to attainment,” respectively.

A. Due Date for Serious Area SIP
Revisions (Including RACT Measures
Tied to Attainment), and
Implementation Deadline for RACT
Measures Tied to Attainment

EPA is proposing August 3, 2020, as
the due date for Serious area SIP
revisions, including RACT measures
tied to attainment. EPA is also
proposing August 3, 2020, as the
implementation deadline for RACT
measures tied to attainment for the
Shoreline Sheboygan area. These
deadlines are the same as for the other
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areas reclassified to Serious in EPA’s
August 23, 2019, rulemaking.

The state submittal requirements for
attainment plans, in general, are
provided under CAA section 172(c); the
SIP requirements that apply to Serious
areas for the 2008 ozone NAAQS are
listed under CAA section 182(c) and
include: (1) Enhanced monitoring; (2)
attainment demonstration and RFP plan;
(3) an enhanced vehicle inspection and
maintenance program, if applicable; (4)
clean-fuel vehicle programs and
transportation control; (5)
nonattainment New Source Review
program revisions; and (6) contingency
measures. States must also provide an
analysis of—and adopt all—reasonably
available control measures (RACM),
including RACT needed for purposes of
meeting RFP or timely attaining the
NAAQS. Such an analysis should
include: (1) An evaluation of controls
for sources emitting 100 tons per year
(tpy) or more that may have become
reasonably available since the January 1,
2017, Moderate area deadline for
adopting and implementing RACT, and
(2) an evaluation of controls that are
currently reasonably available for
sources emitting 50 tpy or more,
consistent with the Serious area
classification.

B. Due Date for Submitting SIP
Revisions for RACT Measures Not Tied
to Attainment

For Serious areas reclassified from
Moderate, the requirement for RACT
expands to include all sources that emit,
or have the potential to emit, 50 tpy of
volatile organic compounds (VOC) or
nitrogen oxides (NOx). State air agencies
responsible for Moderate areas are
already required to implement RACT for
major sources, defined as sources that
emit or have the potential to emit 100
tpy. Thus, states must revise their RACT
SIPs to include those other sources
emitting or having the potential to emit
50 to 100 tpy. EPA proposes that the
State submit its SIP revisions for any
RACT not otherwise needed for
attainment purposes for the Shoreline
Sheboygan area by March 23, 2021. This
deadline is the same as for the other
areas reclassified to Serious in EPA’s
August 23, 2019, rulemaking.

C. Implementation Deadline for RACT
Measures Not Tied to Attainment

EPA is proposing July 20, 2021, the
Serious area attainment date, as the
deadline for implementation of RACT
measures not tied to attainment for the
Shoreline Sheboygan area. This
deadline is the same as for the other
areas reclassified to Serious in EPA’s
August 23, 2019, rulemaking.

IV. Summary of Proposed Actions

EPA is proposing to determine that
the Inland Sheboygan area attained the
2008 ozone NAAQS by the July 20,
2019, extended attainment date. EPA is
also proposing to determine that the
Shoreline Sheboygan area failed to
attain the standard by the extended
attainment date. The effect of failing to
attain by the attainment date is that the
area will be reclassified by operation of
law to “Serious” upon the effective date
of the final reclassification action.
WDNR will then be required to submit
SIP revisions to satisfy the statutory and
regulatory requirements for Serious
areas for the 2008 ozone NAAQS. EPA
is proposing deadlines for submittal of
those SIP revisions and implementation
of the related control requirements.

V. Statutory and Executive Order
Reviews

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This proposed action is not a
“‘significant regulatory action” subject to
review by the Office of Management and
Budget.

B. Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not expected to be an
Executive Order 13771 regulatory action
because this action is not significant
under Executive Order 12866.

C. Paperwork Reduction Act (PRA)

This action does not impose an
information collection burden under the
provisions of the Paperwork Reduction
Act, 44 U.S.C. 3501 et seq. Burden is
defined at 5 CFR 1320.3(b).

D. Regulatory Flexibility Act (RFA)

This action is certified as not having
a significant economic impact on a
substantial number of small entities
under the Regulatory Flexibilities Act (5
U.S.C. 601 et seq.)

E. Unfunded Mandates Reform Act
(UMRA)

This action does not contain any
unfunded mandate as described in
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments.

F. Executive Order 13132: Federalisim

This action does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the

distribution of power and
responsibilities among the various
levels of government.

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This action does not have tribal
implications as specified in Executive
Order 13175. It will not have a
substantial direct effect on one or more
Indian tribes, since EPA’s proposed
determination of attainment by the
attainment date and reclassification do
not impact any areas of Indian country.
Furthermore, these regulation revisions
do not affect the relationship or
distribution of power and
responsibilities between the Federal
government and Indian tribes. The CAA
and the Tribal Air Rule establish the
relationship of the Federal government
and tribes in developing plans to attain
the NAAQS, and these revisions to the
regulations do nothing to modify that
relationship. Thus, Executive Order
13175 does not apply to this action.

H. Executive Order 13045: Protection of
Children From Environmental Health
and Safety Risks

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that concern environmental
health or safety risks that EPA has
reason to believe may
disproportionately affect children, per
the definition of “covered regulatory
action” in section 2—202 of the
Executive Order. This action is not
subject to Executive Order 13045
because it does not concern an
environmental health risk or safety risk.

I. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution or Use

This action is not subject to Executive
Order 13211, because it is not a
significant regulatory action under
Executive Order 12866.

J. National Technology Transfer and
Advancement Act (NTTA)

This rulemaking does not involve
technical standards.

K. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

EPA believes that this action does not
have disproportionately high and
adverse human health or environmental
effects on minority populations, low
income populations and/or indigenous
populations as specified in Executive
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Order 12898 (59 FR 7629, February 16,
1994).

List of Subjects
40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Volatile
organic compounds.

40 CFR Part 81

Environmental protection, Air
pollution control, National parks,
Wilderness areas.

Dated: January 17, 2020.

Cheryl Newton,

Deputy Regional Administrator, Region 5.
[FR Doc. 2020-02140 Filed 2-4—20; 8:45 am]
BILLING CODE 6560-50-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 648
[Docket No. 200130-0040]
RIN 0648—-BJ46

Fisheries of the Northeastern United
States; Northeast Skate Complex;
Framework Adjustment 8 and 2020-
2021 Specifications

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
measures recommended by the New
England Fishery Management Council
in Framework Adjustment 8 to the
Northeast Skate Complex Fishery
Management Plan. This action would
specify skate catch limits for fishing
years 2020 and 2021, and increase
seasonal trip limits for both the wing
and bait fisheries. This proposed action
is necessary to establish skate
specifications consistent with the most
recent scientific information. The intent
of this action is to establish appropriate
catch limits for the skate fishery, while
providing additional operational
flexibility to fishery participants.

DATES: Comments must be received by
March 6, 2020.

ADDRESSES: You may submit comments
on this document, identified by NOAA—
NMFS—-2019-0143, by either of the
following methods:

Electronic submission: Submit all
electronic public comments via the
Federal e-Rulemaking Portal.

1. Go to www.regulations.gov/
#!docketDetail;D=NOAA-NMFS-2019-
0143,

2. Click the “Comment Now!” icon,
complete the required fields, and

3. Enter or attach your comments.
—OR—

Mail: Submit written comments to
Michael Pentony, Regional
Administrator, National Marine
Fisheries Service, Greater Atlantic
Region, 55 Great Republic Drive,
Gloucester, MA 01930-2276. Mark the
outside of the envelope: “Comments on
the Proposed Rule for Skate Framework
Adjustment 8.”

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address, etc.),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous). Attachments to
electronic comments will be accepted in
Microsoft Word, Excel, or Adobe PDF
file formats only.

New England Fishery Management
Council staff prepared a draft
environmental assessment (EA) for this
action that describes the proposed
measures and other considered
alternatives. The EA also provides an
economic analysis, as well as an
analysis of the biological, economic, and
social impacts of the proposed measures
and other considered alternatives.
Copies of the Framework Adjustment 8
EA are available on request from
Thomas A. Nies, Executive Director,
New England Fishery Management
Council, 50 Water Street, Newburyport,
MA 01950. This document is also
accessible via the internet at
www.nefmc.org.

FOR FURTHER INFORMATION CONTACT:
Cynthia Ferrio, Fishery Management
Specialist, (978) 281-9180.
SUPPLEMENTARY INFORMATION:

Background

The New England Fishery
Management Council manages a
complex of seven skate species
(barndoor, clearnose, little, rosette,
smooth, thorny, and winter) off the New

England and mid-Atlantic coasts
through the Northeast Skate Complex
Fishery Management Plan (FMP). The
FMP was implemented in 2003. Skates
are harvested and managed through two
different targeted fisheries, one for food
(the wing fishery) and one for use as bait
in other fisheries (the bait fishery). The
FMP requires that annual catch and
possession limits for the skate fishery be
reviewed and established through the
specifications process for up to two
fishing years at a time. The current
specifications (revised February 15,
2019; 84 FR 4373) expire on April 30,
2020, and will remain effective in the
event that a final rule for this action is
delayed beyond that date.

In August 2019, the Council’s
Scientific and Statistical Committee
(SSC) reviewed updated information on
the status of the seven skate species and
recommended an acceptable biological
catch (ABC) of 32,715 mt for fishing
years 2020 and 2021. This ABC
incorporates updated data derived from
the median catch/biomass exploitation
ratio for the time series up to 2019 and
the three-year average stratified mean
biomass for skates, using the 2017-2019
spring New England Fisheries Science
Center (NEFSC) survey data for little
skate and the 2016—2018 fall NEFSC
survey data for the other species.

At a meetings in late August and early
September, the skate plan development
team (PDT), advisory panel (AP), and
Committee met to discuss and make
recommendations on these
specifications. The PDT and Committee
agreed with the SSC recommendation
for the ABC, and following Amendment
3 procedures, recommended that the
annual catch limit (ACL) be set equal to
the ABC. The PDT and Committee also
recommended a moderate increase in
the total allowable landings (TAL) for
both the wing and bait fisheries,
primarily due to recent data indicating
fewer discards in the directed fisheries.
The AP and Committee discussed ways
to provide greater access to the skate
resource to better utilize the increased
quotas. Based on this discussion, the
Committee recommended increasing
seasonal possession limits for both the
wing and bait fisheries. The Council
took final action on this framework at
the September 2019 meeting in
Gloucester, MA.

Proposed Measures

This action proposes the Council’s
recommendations for 2020 and 2021.
This action would increase the ACL to
32,715 mt (up from 31,327 mt in 2019)
and the overall TAL to 17,864 mt (an
increase from 15,788 mt in 2019). This
would result in an approximately 13-
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percent increase each in both the bait
and wing fisheries’ TALs. The bait
fishery TAL would be 5,984 mt, and the
wing fishery TAL would be 11,879 mt.
The fishing year for skates is from May
1 to April 30. However, the directed
wing and bait fisheries are broken up
into separate seasons to more closely

manage harvest. According to
regulations at 50 CFR 648.322, 66.5
percent of the skate TAL is allocated to
wing fishery. Of the wing fishery TAL,
57 percent is allocated to Season 1 (May
1-August 31), with the remainder
allocated to Season 2 (September 1—
April 30). In the bait fishery, Season 1

(May 1-July 31) is allocated 30.8
percent of the bait TAL, Season 2
(August 1-October 31) receives 37.1
percent, and the remainder is allocated
to Season 3 (November 1-April 30). A
summary of the proposed 2020-2021
skate fishery specifications is shown
below in Table 1.

TABLE 1—SUMMARY OF PROPOSED 2020-2021 SKATE FISHERY SPECIFICATIONS COMPARED TO CURRENT 2019 LIMITS

[In metric tons]

FY2019 FY2020-21

(current) (proposed)
AABC/ACL .ttt ettt ekttt he e ate e heeete ek eeeabeeeheeeteeeReeebeeaRteebeeeaeeeaseeenbeeaheeanteeaneeereaaneaans 31,327 32,715
Annual Catch Target (ACT) (90%) 28,194 29,444
Overall TAL ..o 15,788 17,864
Wing TAL (66.5% of Overall TAL) .............. 10,499 11,879
Wing Season 1 TAL (57% of Wing TAL) ...... 5,984 6,771
Wing Season 2 TAL (43% of Wing TAL) ...... 4,515 5,108
Bait TAL (33.5% of Overall TAL) .......cc.c.e. 5,289 5,984
Bait Season 1 TAL (30.8% of Bait TAL) .... 1,629 1,843
Bait Season 2 TAL (37.1% of Bait TAL) .... 1,962 2,220
Bait Season 3 TAL (32.1% Of Balit TAL) ...ocueiiiiieiiieece e e e nn e 1,698 1,921

This proposed action would also
increase seasonal possession limits in
both the wing and bait fisheries to allow
more flexibility in harvesting the
additional quota. The wing fishery trip
limit in Season 1 would be raised from
2,600 1b (1,179 kg) to 3,000 1b (1,361 kg),
and the Season 2 trip limit would
increase from 4,100 1b (1,860 kg) to
5,000 b (2,268 kg). The barndoor skate
possession limit within the wing fishery
would also increase from 650 lb (295 kg)
to 750 1b (340 kg) in Season 1, and from
1,025 1b (465 kg) to 1,250 b (567 kg) in
Season 2. In the bait fishery, the Season
3 trip limit would be raised from 12,000
1b (5,443 kg) to 25,000 b (11,340 kg) to
be consistent with the rest of the fishing
year. The incidental possession limits of
500 lb (227 kg) in the wing fishery and
8,000 1b (3,629 kg) in the bait fishery
would remain unchanged.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson Stevens Fishery Conservation
and Management Act (Magnuson-
Stevens Act), the NMFS Assistant
Administrator has determined that this
proposed rule is consistent with the
Northeast Skate Complex FMP, other
provisions of the Magnuson-Stevens
Act, and other applicable law, subject to
further consideration after public
comment.

The Council reviewed the proposed
regulations for this action and deemed
them necessary and appropriate to
implement consistent with section
303(c) of the Magnuson-Stevens Act.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration that this
proposed rule, if adopted, would not
have a significant economic impact on
a substantial number of small entities.
The factual basis for this determination
is as follows.

The Council conducted an evaluation
of the potential socioeconomic impacts
of the proposed measures. The action
would impact vessels or affiliated
groups that hold Federal skate permits
and participate in skate fisheries. The
Council’s analysis of 2018 data, the
most recent complete set of data
available, and the commercial
ownership affiliate database, indicated
that the skate fishery had 364 vessels
with federal permits that landed skates
in 2018. Those 364 vessels were owned
by a total of 331 business entities that
could be directly affected by this action.
Of the 331 affiliate groups that landed
skate, 327 were classified as small
businesses and 4 were large businesses.

The purpose of this action was
previously outlined in the preamble to
this proposed rule and is not repeated
here. As proposed, this action would
slightly increase the available catch
limits in skate fishery for fishing years
2020-2021, as well as seasonal
possession limits for both the wing and
bait skate fisheries. This action is
expected to result in increased revenues
and economic benefits from the higher
annual catch limits, while providing
additional operational flexibility and
fishing opportunity through the
increased trip limits. This action is not

expected to have a significant economic
impact on a substantial number of small
entities. The effects on the regulated
small entities in this analysis are
expected to be positive. Under the
proposed action, small entities would
not be placed at a competitive
disadvantage relative to large entities,
and the regulations would not reduce
profits for any small entities. As a result,
an initial regulatory flexibility analysis
is not required and none has been
prepared.

This action would not establish any
new reporting or record-keeping
requirements.

List of Subjects in 50 CFR Part 648

Fisheries, Fishing, Reporting and
recordkeeping requirements.

Dated: January 30, 2020.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 648 is proposed
to be amended as follows:

PART 648—FISHERIES OF THE
NORTHEASTERN UNITED STATES

m 1. The authority citation for part 648
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.
m 2.In §648.322, revise paragraphs

(b)(1)(i) and (ii), and paragraph (c)(3) to
read as follows:

§648.322 Skate allocation, possession,
and landing provisions.
* * * * *



6496 Federal Register/Vol.

85, No. 24/ Wednesday, February 5,

2020 /Proposed Rules

(b) * % %

(1) Vessels fishing under an Atlantic
sea scallop, NE multispecies, or
monkfish DAS. (i) A vessel or operator
of a vessel that has been issued a valid
Federal skate permit under this part,
and fishes under an Atlantic sea scallop,
NE multispecies, or monkfish DAS as
specified at §§648.53, 648.82, and
648.92, respectively, unless otherwise
exempted under § 648.80 or paragraph
(c) of this section, may fish for, possess,
and/or land up to the allowable trip
limits specified as follows: Up to 3,000
Ib (1,361 kg) of skate wings (6,810 1b
(3,089 kg) whole weight) per trip in
Season 1 (May 1 through August 31),
and 5,000 1b (2,268 kg) of skate wings
(11,350 1b (5,148 kg) whole weight) per

trip in Season 2 (September 1 through

April 30), or any prorated combination
of the allowable landing forms defined
at paragraph (b)(5) of this section.

(ii) When fishing under the
possession limits specified in paragraph
(b)(1)(1) of this section, a vessel is
allowed to possess and land up to 750
Ib (340 kg) of barndoor skate wings
(1,702 1b (772 kg) whole weight) per trip
in Season 1, and 1,250 lb (567 kg) of
barndoor skate wings (2,837 1b (1,287
kg) whole weight) per trip in Season 2.
The possession limits for barndoor skate
wings are included within the overall
possession limit (i.e., total pounds of
skate wings on board, including
barndoor skate wings, are not allowed to
exceed 3,000 lb (1,361 kg) in Season 1

and 5,000 1b (2,268 kg) in Season 2).
Vessels are prohibited from discarding
any skate wings when in possession of
barndoor skate wings. Barndoor skate
wings and carcasses on board a vessel
subject to this possession limit must be
separated from other species of fish and
stored so as to be readily available for
inspection.

* * * * *

(C) * *x %

(3) The vessel owner or operator
possesses or lands no more than 25,000
b (11,340 kg) of whole skates per trip.
* * * * *

[FR Doc. 2020-02172 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-22-P



6497

Notices

Federal Register
Vol. 85, No. 24

Wednesday, February 5, 2020

This section of the FEDERAL REGISTER
contains documents other than rules or
proposed rules that are applicable to the
public. Notices of hearings and investigations,
committee meetings, agency decisions and
rulings, delegations of authority, filing of
petitions and applications and agency
statements of organization and functions are
examples of documents appearing in this
section.

DEPARTMENT OF AGRICULTURE
Food and Nutrition Service

Agency Information Collection
Activities: Proposed Collection;
Comment Request—The Special
Supplemental Nutrition Program for
Women, Infants and Children (WIC)
WIC Breastfeeding Award of
Excellence

AGENCY: Food and Nutrition Service
(FNS), USDA.
ACTION: Notice.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice invites the general public and
other public agencies to comment on
this proposed information collection.
This collection is a revision of a
currently approved collection for
awarding local agencies for excellence
in WIC breastfeeding services and
support. Section 231 of the Healthy,
Hunger-Free Kids Act of 2010, Public
Law 111-296, requires that the
Department of Agriculture (USDA)
establish a program to recognize WIC
local agencies and clinics that
demonstrate exemplary breastfeeding
promotion and support activities.
DATES: Written comments must be
received on or before April 6, 2020.
ADDRESSES: Comments may be sent to:
Sarah Widor, Director, Supplemental
Food Programs Division, Food and
Nutrition Service, U.S. Department of
Agriculture, Braddock Metro Center,
1320 Braddock Place, Alexandria, VA
22314. Comments will also be accepted

through the Federal eRulemaking Portal.

Go to http://www.regulations.gov, and
follow the online instructions for
submitting comments electronically.
Please be advised that the substance of
the comments and the identity of the
individuals or entities submitting the
comments will be subject to public
disclosure. All comments will be made
available publicly on the internet at

http://www.regulations.gov. All
responses to this notice will be
summarized and included in the request
for Office of Management and Budget
approval.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of this information collection
should be directed to Anne
Bartholomew, Chief, Nutrition Services
Branch, Supplemental Food Programs
Division, FNS, USDA, Braddock Metro
Center, 1320 Braddock Place,
Alexandria, VA 22314. Telephone: (703)
305-2746.

SUPPLEMENTARY INFORMATION: Comments
are invited on: (a) Whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions that were
used; (c) ways to enhance the quality,
utility, and clarity of the information to
be collected; and (d) ways to minimize
the burden of the collection of
information on those who are to
respond, including use of appropriate
automated, electronic, mechanical, or
other technological collection
techniques or other forms of information
technology.

Title: Special Supplemental Nutrition
Program for Women, Infants and
Children (WIC) WIC Breastfeeding
Award of Excellence (formerly the
Loving Support Award of Excellence).

Form Number: Not applicable.

OMB Number: 0584—0591.

Expiration Date: 09/30/2020.

Type of Request: Revision of a
Currently Approved Collection.

Abstract: This information collection
is mandated by section 231 of the
Healthy, Hunger-Free Kids Act of 2010
(HHFKA) (Pub. L. 111-296). Section 231
of the HHFKA, requires USDA to
implement a program to recognize
exemplary breastfeeding support
practices at WIC local agencies and
clinics. The WIC Program provides
breastfeeding promotion and support for
pregnant and postpartum mothers as a
part of its mission to improve the health
of the approximately 6 million
Americans it serves each month.
Breastfeeding is a priority in WIC and
WIC mothers are strongly encouraged to

breastfeed their infants unless medically
contraindicated.

In recognizing exemplary local
agencies and clinics, the HHFKA
requires that the Secretary consider the
following criteria: (1) Performance
measurements of breastfeeding; (2) the
effectiveness of a peer counselor
program; (3) the extent to which the
agency or clinic has partnered with
other entities to build a supportive
breastfeeding environment for women
participating in WIC; and (4) other
criteria the Secretary considers
appropriate after consultation with State
and local program agencies. The
information will be submitted
voluntarily by WIC local agencies who
will be applying for an award. FNS will
use the information collected to
evaluate the components of existing
breastfeeding programs and support in
WIC local agencies and make decisions
about awards. This program is expected
to provide models and motivate local
agencies and clinics to strengthen their
breastfeeding promotion and support
activities. To streamline the submission
of the application components, FNS
plans to explore the possibility of
conducting the application and
submission process via an online
platform. The total estimated time to
complete the application is not expected
to change.

The award program for breastfeeding
excellence was originally titled the
Loving Support Award of Excellence,
consistent with the former WIC
breastfeeding campaign, Loving Support
Makes Breastfeeding Work. In 2018, the
WIC breastfeeding campaign was
updated and rebranded as WIC
Breastfeeding Support. Therefore, the
name of the award program will be
rebranded as the WIC Breastfeeding
Award of Excellence.

Affected Public: State, Local, and
Tribal Government. The respondents
include WIC local and state agencies in
the states and territories.

Estimated Number of Respondents:
The total estimated number of
participants is 269: 180 local WIC
agencies and 89 State WIC agencies.

WIC Peer Counseling is an FNS
initiative that equips WIC programs
with an implementation and
management model—the ” WIC
Breastfeeding Model for Peer
Counseling”—that serves as a
framework for designing, building, and
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sustaining peer counseling programs; a
requirement for award eligibility.
According to program data, the number
of local agencies operating a WIC
program is 1,850. The number of local
agencies submitting applications has
increased annually; over 40% of eligible
local agencies participated in the past
five years. In Fiscal Year (FY) 2015, 77
eligible local agencies applied for an
award; in FY 2016, 117 eligible local
agencies applied for an award; in FY
2017, 123 eligible local agencies applied
for an award; in FY 2018, 132 eligible
local agencies applied for an award; and
in FY 2019, 137 eligible local agencies
applied for an award. Therefore, unlike
the previous information collection
request, the estimated number of
respondents for local agency
applications will not assume 30% of all
eligible local WIC agencies will apply
for an award annually. To better reflect
the number of respondents for
subsequent years, FNS estimates the
annual submitted applications will
continue to slowly increase, ranging

from 140-180 applications submitted
annually. The estimated number of
respondents for the State agency
application verification is derived from
the total number of State WIC agencies.

Estimated Number of Responses per
Respondent: The estimated number of
responses per respondent for the WIC
local agency is one, as each eligible WIC
local agency will submit one
application. The estimated number of
responses per respondent for the WIC
State agency is 2.0, as each WIC State
agency will evaluate approximately 2.0
applications annually. These estimates
were derived by dividing the total
number of responses for the WIC Local
Agency Application or the State Agency
Evaluation by the respective number of
respondents. Overall, the estimated
number of responses per respondent
across the entire collection is 1.3, which
is derived by dividing the total number
of responses (358) by the total estimated
number of respondents (269).

Estimated Total Annual Responses:
358.

Estimated Time per Response: FNS
estimates the WIC local agency
application response is 2.5 hours, and
the WIC State agency response is 1.5
hours. Overall, the average estimated
time for all of the participants is 2
hours. The estimated average number of
hours per response was derived by
dividing the number of estimated total
hours (717), by the number of total
annual responses by all respondents
(358). The time for the WIC local agency
is an estimated time for the agency to
voluntarily review the instructions, fill
out the “WIC Breastfeeding Award of
Excellence” application, and attach
supportive documentation. The time for
the State WIC agency is an estimated
time for the agency to review the
instructions, evaluate the components of
the local WIC agencies applications, and
make a recommendation for an award.

Estimated Total Annual Burden on
Respondents: 717.0 hours.

See the table below for estimated total
annual burden for each type of
respondent.

Estimated
Estimated Responses average :
Respondent number annually per Troet? g::g:l number of tI(E)tS;m%tSrds
respondent respondent P hours per
response *
Reporting Burden:

WIC Local Agency Application 180.0 1.0 180.0 2.5 450.0
WIC State Agency Evaluation 89.0 2.0 178.0 1.5 267.0
Total Reporting Burden ..........cccooceeiiiiieiniieeeieeeee 269.0 1.3 358.0 2.0 717.0

* Estimated average # of hours per response includes .5 hours for reviewing instructions

Dated: January 29, 2020.
Pamilyn Miller,
Administrator, Food and Nutrition Service.
[FR Doc. 2020-02246 Filed 2—4-20; 8:45 am]
BILLING CODE 3410-30-P

DEPARTMENT OF AGRICULTURE
Forest Service
Lincoln Resource Advisory Committee

AGENCY: Forest Service, USDA.
ACTION: Notice of meeting.

SUMMARY: The Lincoln Resource
Advisory Committee (RAC) will meet in
Libby, Montana. The committee is
authorized under the Secure Rural
Schools and Community Self-
Determination Act (the Act) and
operates in compliance with the Federal
Advisory Committee Act. The purpose
of the committee is to improve
collaborative relationships and to
provide advice and recommendations to
the Forest Service concerning projects

and funding consistent with Title II of
the Act. RAC information can be found
at the following website: https://
www.fs.usda.gov/main/pts/
specialprojects/racs.

DATES: The meeting will be held on
Monday, March 9, 2020 at 1:00 p.m. All
RAC meetings are subject to
cancellation. For status of the meeting
prior to attendance, please contact the
person listed under FOR FURTHER
INFORMATION CONTACT.

ADDRESSES: The meeting will be held at
the Kootenai National Forest
Supervisor’s Office, 31374 U.S. Hwy. 2,
Libby, Montana 59923.

Written comments may be submitted
to the RAC Coordinator, Katie
Andreessen.

FOR FURTHER INFORMATION CONTACT:
Katie Andreessen, RAC Coordinator, by
phone at 406—-283-7781 or via email at
marikate.andreessen@usda.gov.
Individuals who use telecommunication
devices for the deaf (TDD) may call the
Federal Information Relay Service
(FIRS) at 1-800-877—8339 between 8:00

a.m. and 8:00 p.m., Eastern Standard
Time, Monday through Friday.
SUPPLEMENTARY INFORMATION: The
purpose of the meeting is to:

1. Vote on a RAC Chair;

2. Discuss, prioritize, and approve
project proposals;

3. Discuss and/or recommend
recreation fee proposals; and

4. Receive public comment.

The meeting is open to the public.
The agenda will include time for people
to make oral statements, subject to time
requirements by RAC facilitator.
Anyone who would like to bring related
matters to the attention of the committee
may file written statements with the
committee staff before or after the
meeting.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices,
or other reasonable accommodation. For
access to the facility or proceedings,
please contact the person listed in the
section titled FOR FURTHER INFORMATION
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CONTACT. All reasonable
accommodation requests are managed
on a case by case basis.

Cikena Reid,
USDA, Committee Management Officer.

[FR Doc. 2020-02239 Filed 2—4-20; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF AGRICULTURE
Rural Utilities Service

Notice of Request for Extension of a
Currently Approved Information
Collection

AGENCY: Rural Utilities Service, USDA.
ACTION: Notice; request for comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, the
United States Department of
Agriculture’s Rural Utilities Service
(RUS) invites comments on this
information collection for which
approval from the Office of Management
and Budget (OMB) will be requested.
DATES: Comments on this notice must be
received by April 6, 2020.

FOR FURTHER INFORMATION CONTACT:
Kimble Brown, Rural Development
Innovation Center—Regulatory Team,
U.S. Department of Agriculture, 1400
Independence Avenue SW, STOP 1522,
Washington, DC 20250, Telephone:
202—-720-6780, email: kimble.brown@
usda.gov.

SUPPLEMENTARY INFORMATION: The Office
of Management and Budget’s (OMB)
regulation (5 CFR part 1320)
implementing provisions of the
Paperwork Reduction Act of 1995 (Pub.
L. 104-13) requires that interested
members of the public and affected
agencies have an opportunity to
comment on information collection and
recordkeeping activities (see 5 CFR
1320.8(d)). This notice identifies an
information collection that the Agency
is submitting to OMB for extension.
Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the Agency,
including whether the information will
have practical utility; (b) the accuracy of
the Agency’s estimate of the burden of
the proposed collection of information
including the validity of the
methodology and assumptions used; (c)
ways to enhance the quality, utility and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on those who are to respond, including
through the use of appropriate
automated, electronic, mechanical, or

other technological collection
techniques or other forms of information
technology. Comments may be sent by
the Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

Title: 7 CFR part 1744, subpart B, Lien
Accommodations and Subordination
Policy.

OMB Control Number: 0572—-0126.

Expiration Date of Approval: July 31,
2020

Type of Request: Revision of a
currently approved information
collection.

Abstract: RUS borrowers and other
organizations providing
telecommunications in rural areas, due
to changes in the telecommunications
industry, including deregulation and
technological developments, may
consider undertaking projects that
provide new telecommunications
services and other telecommunications
services not ordinarily financed by RUS.
Although some of these services may
not be eligible for financing under the
Rural Electrification Act of 1936 (RE
Act), the services may nevertheless
advance RE Act objectives where the
borrower obtains financing from private
lenders. To facilitate the financing of
those projects and services, this program
assists in facilitating funding from non-
RUS sources in order to meet the
growing capital needs of rural Local
Exchange Carriers (LECs).

The information collected for lien
accommodation requests is used by RUS
to ascertain a borrower’s level of
financial strength and, upon agency
approval of the lien accommodation,
ensures that the government’s loan
security interest is protected.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 0.50 hours per
response.

Respondents: Business or other for-
profit and non-profit institutions.

Estimated Number of Respondents: 1.

Estimated Number of Responses per
Respondent: 1.

Estimated Number of Responses: 3.

Estimated Total Annual Burden on
Respondents: 1.5.

Copies of this information collection
can be obtained from Kimble Brown,
Innovation Center—Regulations Team,
at (202) 7206780, or email:
kimble.brown@usda.gov.

All responses to this notice will be
summarized and included in the request
for OMB approval. All comments will
also become a matter of public record.

Chad Rupe,

Administrator, Rural Utilities Service.
[FR Doc. 2020-02270 Filed 2—4—20; 8:45 am]
BILLING CODE 3410-XV-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board
[B-05-2020]

Foreign-Trade Zone (FTZ) 158—
Jackson, Mississippi; Notification of
Proposed Production Activity; Traxys
Cometals USA, LLC (Manganese and
Aluminum Alloying Agents);
Burnsville, Mississippi

Traxys Cometals USA, LLC (Traxys
Cometals) submitted a notification of
proposed production activity to the FTZ
Board for its facility in Burnsville,
Mississippi. The notification
conforming to the requirements of the
regulations of the FTZ Board (15 CFR
400.22) was received on January 30,
2020.

Traxys Cometals already has authority
to produce high-grade manganese and
aluminum alloying agents within FTZ
158. The current request would add
foreign status materials/components to
the scope of authority. Pursuant to 15
CFR 400.14(b), additional FTZ authority
would be limited to the specific foreign-
status materials/components described
in the submitted notification (as
described below) and subsequently
authorized by the FTZ Board.

Production under FTZ procedures
could exempt Traxys Cometals from
customs duty payments on the foreign-
status materials/components used in
export production. On its domestic
sales, for the foreign-status materials/
components noted below, Traxys
Cometals would be able to choose the
duty rate during customs entry
procedures that applies to high-grade
manganese and aluminum alloying
agents (duty rate ranges from 1.4% to
14%). Traxys Cometals would be able to
avoid duty on foreign-status
components which become scrap/waste.
Customs duties also could possibly be
deferred or reduced on foreign-status
production equipment.

The materials/components sourced
from abroad include low-carbon and
medium-carbon ferromanganese powder
(duty rate ranges from 1.4% to 2.3%).
The request indicate that low-carbon
and medium-carbon ferromanganese
powder are subject to special duties
under Section 301 of the Trade Act of
1974 (Section 301), depending on the
country of origin. The applicable
Section 301 decisions require subject
merchandise to be admitted to FTZs in
privileged foreign status (19 CFR
146.41).

Public comment is invited from
interested parties. Submissions shall be
addressed to the Board’s Executive
Secretary and sent to: ftz@trade.gov. The
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closing period for their receipt is March
16, 2020.

A copy of the notification will be
available for public inspection in the
“Reading Room” section of the Board’s
website, which is accessible via
www.trade.gov/ftz.

For further information, contact
Christopher Wedderburn at
Chris.Wedderburn@trade.gov or (202)
482—-1963.

Dated: January 30, 2020.

Andrew McGilvray,

Executive Secretary.

[FR Doc. 2020-02265 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

Foreign-Trade Zones Board

[B-64-2019]

Foreign-Trade Zone (FTZ) 33—
Pittsburgh, Pennsylvania;
Authorization of Production Activity;
Steelite International USA, Inc.
(Hospitality Industry Serveware); New
Castle, Pennsylvania

On October 3, 2019, the Regional
Industrial Development Corporation of
Southwestern Pennsylvania, grantee of
FTZ 33, submitted a notification of
proposed production activity to the FTZ
Board on behalf of Steelite International
USA, Inc., within FTZ 33, in New
Castle, Pennsylvania.

The notification was processed in
accordance with the regulations of the
FTZ Board (15 CFR part 400), including
notice in the Federal Register inviting
public comment (84 FR 55550, October
17, 2019). On January 31, 2020, the
applicant was notified of the FTZ
Board’s decision that no further review
of the activity is warranted at this time.
The production activity described in the
notification was authorized, subject to
the FTZ Act and the FTZ Board’s
regulations, including Section 400.14.

Dated: January 31, 2020.
Elizabeth Whiteman,
Acting Executive Secretary.
[FR Doc. 2020-02264 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-552-801]

Certain Frozen Fish Fillets From the
Socialist Republic of Vietnam: Final
Results of the Expedited Third Sunset
Review of the Antidumping Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) finds that revocation of the
antidumping duty order on certain
frozen fish fillets (fish fillets) from the
Socialist Republic of Vietnam (Vietnam)
would be likely to lead to continuation
or recurrence of dumping at the levels
indicated in the “Final Results of Sunset
Reviews” section of this notice.

DATES: Applicable February 5, 2020.

FOR FURTHER INFORMATION: Matthew
Renkey, AD/CVD Operations, Office V,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—2312.

SUPPLEMENTARY INFORMATION:

Background

On October 1, 2019, Commerce
published the Notice of Initiation of the
five-year review of the antidumping
duty order on fish fillets from Vietnam,
pursuant to section 751(c) of the Tariff
Act of 1930, as amended (the Act).1 On
October 11, 2019, Commerce received a
notice of intent to participate in this
review from the domestic interested
parties,? within the deadline specified
in 19 CFR 351.218(d)(1)(i). The
domestic interested parties claimed
interested party status under section
771(9)(C) of the Act, as manufacturers,
producers, or wholesalers of a domestic
like product in the United States. On
October 31, 2019, the domestic
interested parties provided a complete
substantive response for this review
within the 30-day deadline specified in
19 CFR 351.218(d)(3)(i). We received no
substantive responses from any other
interested parties, nor was a hearing
requested. As a result, pursuant to

1 See Initiation of Five-Year (Sunset) Reviews, 84

FR 52067 (October 1, 2019) (Notice of Initiation).

2These parties are: Catfish Farmers of America
and individual U.S. catfish processors America’s
Catch, Inc., Alabama Catfish, LLC d/b/a Harvest
Select Catfish, Inc., Consolidated Catfish
Companies, LLC d/b/a Country Select Catfish, Delta
Pride Catfish, Inc.,1 Guidry’s Catfish, Inc.,
Heartland Catfish Company, Magnolia Processing,
Inc. d/b/a Pride of the Pond, and Simmons Farm
Raised Catfish, Inc. (collectively, domestic
interested parties).

section 751(c)(3)(B) of the Act and 19
CFR 351.218(e)(1)(ii)(C)(2), Commerce
conducted an expedited (120-day)
sunset review of the order.

Scope of the Order

The merchandise covered by the order
is certain frozen fish fillets. For a full
description of the scope, see the Issues
and Decision Memorandum.3

Analysis of Comments Received

All issues raised in this review,
including the likelihood of continuation
or recurrence of dumping in the event
of revocation and the magnitude of the
margins likely to prevail if the orders
were revoked, are addressed in the
accompanying Issues and Decision
Memorandum, which is hereby adopted
by this notice. The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at http://access.trade.gov, and to all
parties in the Central Records Unit,
room B8024 of the main Commerce
building. In addition, a complete
version of the Issues and Decision
Memorandum can be accessed directly
at http://enforcement.trade.gov/frn/.
The signed Issues and Decision
Memorandum and the electronic
version of the Issues and Decision
Memorandum are identical in content.

Final Results of Sunset Review

Pursuant to sections 751(c)(1) and
752(c)(1) and (3) of the Act, Commerce
determines that revocation of the
antidumping duty order on fish fillets
from Vietnam would likely lead to
continuation or recurrence of dumping
and that the magnitude of the margins
is up to 63.88 percent.

Notification Regarding Administrative
Protective Order (APO)

This notice serves as the only
reminder to interested parties subject to
an APO of their responsibility
concerning the return or destruction of
proprietary information disclosed under
APO in accordance with 19 CFR
351.305. Timely notification of the
return or destruction of APO materials
or conversion to judicial protective
order is hereby requested. Failure to
comply with the regulations and terms

3 See Memorandum, “‘Issues and Decision
Memorandum for the Final Results of the Expedited
Third Sunset Review of the Antidumping Duty
Order on Certain Frozen Fish Fillets from the
Socialist Republic of Vietnam,” dated concurrently
with, and hereby adopted by, this notice (Issues and
Decision Memorandum).


http://enforcement.trade.gov/frn/
mailto:Chris.Wedderburn@trade.gov
http://access.trade.gov
http://www.trade.gov/ftz

Federal Register/Vol. 85, No. 24/ Wednesday, February 5, 2020/ Notices

6501

of an APO is a violation which is subject
to sanction.

Notification to Interested Parties

We are issuing and publishing these
results and notice in accordance with
sections 751(c), 752(c), and 777(i)(1) of
the Act and 19 CFR
351.218(e)(1)(ii)(C)(2).

Dated: January 29, 2020.

Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. History of the Order

V. Discussion of the Issues

VI. Final Results of Sunset Review
VII. Recommendation

[FR Doc. 2020-02258 Filed 2—-4—20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-549-820]

Prestressed Concrete Steel Wire
Strand From Thailand: Preliminary
Results of Antidumping Duty
Administrative Review; 2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily finds that The
Siam Industrial Wire Co., Ltd. (SIW) did
not make sales of subject merchandise at
less than normal value (NV) during the
period of review (POR) January 1, 2018
through December 31, 2018. Interested
parties are invited to comment on these
preliminary results of review.

DATES: Applicable February 5, 2020.

FOR FURTHER INFORMATION CONTACT:
Brian Smith or Samantha Kinney, AD/
CVD Operations, Office VIII,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—1766 or
(202) 482-2285, respectively.

SUPPLEMENTARY INFORMATION:
Background

On April 1, 2019, based on a timely
request for review filed by the

petitioners,! we initiated an
administrative review on prestressed
concrete steel wire strand (PC Strand)
from Thailand for SIW,2 the only
company for which a review was
requested.3 In September 2019, we
extended the preliminary results of this
review to no later than January 31,
2020.4 For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.5

Scope of the Order

The product covered by the Order® is
PC Strand from Thailand. Products
subject to the order are currently
classified in the Harmonized Tariff
Schedule of the United States (HTSUS)
under item numbers 7312.10.3010 and
7312.10.3012. Although the HTSUS
subheadings are provided for
convenience and customs purposes, the
written description of the merchandise
subject to this scope is dispositive. For
a full description of the scope of the
Order, see the Preliminary Decision
Memorandum.

Methodology

Commerce is conducting this review
in accordance with sections 751(a)(1)(B)
and (2) of the Tariff Act of 1930, as
amended (the Act). Constructed export
price is calculated in accordance with
section 772 of the Act. NV is calculated
in accordance with section 773 of the
Act.

For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. The

1The petitioners are Insteel Wire Products
Company, Sumiden Wire Products Corporation, and
WMCG Steel, LLC (collectively, the petitioners).

2 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
12200 (April 1, 2019).

3 See Petitioners’ Letter, “‘Prestressed Concrete
Steel Wire Strand from Thailand: Petitioners’
Request for 2018 Administrative Review,” dated
February 28, 2019.

4 See Memorandum, ‘‘Prestressed Concrete Steel
Wire Strand from Thailand: Extension of Deadline
for Preliminary Results of Antidumping Duty
Administrative Review; 2018,”” dated September 24,
2019.

5 See Memorandum, ‘“‘Decision Memorandum for
the Preliminary Results of the 2018 Antidumping
Duty Administrative Review: Prestressed Concrete
Steel Wire Strand from Thailand,” dated
concurrently with, and hereby adopted by, this
notice (Preliminary Decision Memorandum).

6 See Notice of Amended Final Determination of
Sales at Less Than Fair Value and Antidumping
Duty Order: Prestressed Concrete Steel Wire Strand
from Thailand, 69 FR 4111 (January 28, 2004)
(Order); see also Prestressed Concrete Steel Wire
Strand from Brazil, India, Japan, the Republic of
Korea, Mexico, and Thailand: Continuation of the
Antidumping Duty Finding/Orders and
Countervailing Duty Order, 80 FR 22708 (April 23,
2015).

Preliminary Decision Memorandum is a
public document and is available to the
public via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov, and is
available to all parties in the Central
Records Unit, room B8024 of the main
Commerce building. In addition, a
complete version of the Preliminary
Decision Memorandum can be accessed
directly at https://
enforcement.trade.gov/frn/index.htm.
The signed and electronic versions of
the Preliminary Decision Memorandum
are identical in content. A list of the
topics discussed in the Preliminary
Decision Memorandum is attached as an
appendix to this notice.

Preliminary Results of the Review

As a result of this review, Commerce
preliminarily determines that a
weighted-average dumping margin of
0.00 percent exists for SIW for the
period January 1, 2018 through
December 31, 2018.7

Disclosure and Public Comment

Commerce intends to disclose the
calculations performed in connection
with these preliminary results to
interested parties within five days of the
date of publication of this notice.?
Interested parties may submit case briefs
to Commerce no later than 30 days after
the date of publication of this notice.?
Rebuttal briefs, limited to issues raised
in the case briefs, may be filed not later
than five days after the date for filing
case briefs.10 Parties who submit case
briefs or rebuttal briefs in this
proceeding are encouraged to submit
with each argument: (1) A statement of
the issue; (2) a brief summary of the
argument; and (3) a table of
authorities.?! Case and rebuttal briefs
should be filed using ACCESS.12

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, U.S. Department of
Commerce, filed electronically via
ACCESS within 30 days after the date of
publication of this notice.1® Hearing
requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of issues to be discussed. Issues

7 See Preliminary Decision Memorandum.
8 See 19 CFR 351.224(b).

9 See 19 CFR 351.309(c)(1)(ii).

10 See 19 CFR 351.309(d).

11 See 19 CFR 351.309(c)(2) and (d)(2).

12 See 19 CFR 351.303.

13 See 19 CFR 351.310(c).
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raised in the hearing will be limited to
issues raised in the briefs. If a request
for a hearing is made, Commerce
intends to notify parties of the time and
date for the hearing to be held at the
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.14

An electronically-filed document
must be received successfully in its
entirety via ACCESS by 5 p.m. Eastern
Time on the established deadline.

Commerce intends to issue the final
results of this administrative review,
including the results of its analysis of
issues raised in any written briefs, not
later than 120 days after the date of
publication of this notice, unless
otherwise extended.>

Assessment Rates

Upon publication of the final results
of this administrative review, Commerce
shall determine, and U.S. Customs and
Border Protection (CBP) shall assess,
antidumping duties on all appropriate
entries covered by this review.16

If SIW’s calculated weighted-average
dumping margin is above de minimis
(i.e., greater than or equal to 0.5 percent)
in the final results of this review, we
will calculate importer-specific
assessment ad valorem rates based on
the ratio of the total amount of
antidumping duties calculated for the
importer’s examined sales and the total
entered value of the sales in accordance
with 19 CFR 351.212(b)(1). If SIW’s
weighted-average dumping margin
continues to be zero or de minimis, or
the importer-specific assessment rate is
zero or de minimis in the final results
of review, we intend to instruct CBP to
liquidate the appropriate entries
without regard to antidumping duties.?

The final results of this review shall
be the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review and for future deposits of
estimated duties, where applicable.

In accordance with our “automatic
assessment” practice, for entries of
subject merchandise during the POR
produced by SIW for which SIW did not
know that the merchandise it sold to the
intermediary (e.g., a reseller, trading
company, or exporter) was destined for
the United States, we will instruct CBP
to liquidate unreviewed entries at the
all-others rate if there is no rate for the
intermediate company(ies) involved in
the transaction.18

14 See 19 CFR 351.310(d).

15 See section 751(a)(3)(A) of the Act.

16 See 19 CFR 351.212(b)(1).

17 See 19 CFR 351.106(c)(2).

18 For a full discussion of this practice, see
Antidumping and Countervailing Duty Proceedings:

We intend to issue instructions to
CBP 15 days after the date of
publication of the final results of this
review.

Cash Deposit Requirements

The following deposit requirements
will be effective for all shipments of the
subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date of the final results of this
administrative review, as provided by
section 751(a)(2)(C) of the Act: (1) The
cash deposit rate for SIW will be the rate
established in the final results of this
administrative review, except if the rate
is less than 0.50 percent and, therefore,
de minimis within the meaning of 19
CFR 351.106(c)(1), in which case the
cash deposit rate will be zero; (2) for
companies not participating in this
review, the cash deposit rate will
continue to be the company-specific
cash deposit rate published for the most
recently-completed segment of this
proceeding; (3) if the exporter is not a
firm covered in this review, a prior
review, or the original less-than-fair-
value (LTFV) investigation, but the
producer is, then the cash deposit rate
will be the cash deposit rate established
for the most recently completed segment
of this proceeding for the producer of
the merchandise; and (4) the cash
deposit rate for all other producers or
exporters will continue to be 12.91
percent, the all-others rate established
in the LTFV investigation.® These
deposit requirements, when imposed,
shall remain in effect until further
notice.

Notification to Importers

This notice serves as a preliminary
reminder to importers of their
responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

Notification to Interested Parties

We are issuing and publishing these
preliminary results in accordance with
sections 751(a)(1) and 777(i) of the Act,
and 19 CFR 351.221(b)(4).

Assessment of Antidumping Duties, 68 FR 23954
(May 6, 2003).
19 See Order.

Dated: January 29, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix—List of Topics Discussed in
the Preliminary Decision Memorandum

I. Summary

1I. Background

III. Scope of the Order

IV. Discussion of the Methodology
V. Currency Conversion

VI. Recommendation

[FR Doc. 2020-02256 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-351-853, A-570-117]

Wood Mouldings and Millwork
Products From Brazil and the People’s
Republic of China: Initiation of Less-
Than-Fair-Value Investigations

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable January 28, 2020.
FOR FURTHER INFORMATION CONTACT:
George Ayache at (202) 482-2623
(Brazil); Michael Bowen at (202) 482—
0768 (the People’s Republic of China
(China)); AD/CVD Operations,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.

SUPPLEMENTARY INFORMATION:

The Petitions

On January 8, 2020, the U.S.
Department of Commerce (Commerce)
received antidumping duty (AD)
petitions concerning imports of wood
mouldings and millwork products
(millwork products) from Brazil and
China.? The AD Petitions were filed in
proper form by the Coalition of
American Millwork Producers (the
petitioner or the Coalition).2 The AD
Petitions were accompanied by the
countervailing duty (CVD) petition
concerning imports of millwork
products from China.

On January 10, 13, 17, and 21, 2020,
Commerce requested supplemental

1 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Petitions for the Imposition of
Antidumping and Countervailing Duties,” dated
January 8, 2020 (the AD Petitions).

2The Coalition of American Millwork Producers
is comprised of Bright Wood Corporation, Cascade
Wood Products, Inc., Endura Products, Inc., Sierra
Pacific Industries, Sunset Moulding, Woodgrain
Millwork Inc., and Yuba River Moulding.
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information pertaining to certain aspects
of the AD Petitions in separate
supplemental questionnaires and phone
calls with the petitioner.3 Responses to
the supplemental questionnaires were
filed on January 15, 16, and 22, 2020.4
In accordance with section 732(b) of
the Tariff Act of 1930, as amended (the
Act), the petitioner alleges that imports
of millwork products from Brazil and
China are being, or are likely to be, sold
in the United States at less than fair
value (LTFV) within the meaning of
section 731 of the Act, and that such
imports are materially injuring, or
threatening material injury to, the
domestic industry producing millwork
products in the United States.
Consistent with section 732(b)(1) of the
Act, the AD Petitions are accompanied
by information reasonably available to
the petitioner supporting its allegations.
Commerce finds that the petitioner
filed the AD Petitions on behalf of the
domestic industry, because the
Coalition is an interested party under
section 771(9)(F) of the Act. Commerce
also finds that the petitioner
demonstrated sufficient industry

3 See Commerce’s Letters, “Petitions for the
Imposition of Antidumping Duties on Imports of
Wood Mouldings and Millwork Products from
Brazil and the People’s Republic of China and
Countervailing Duties on Imports of Wood
Mouldings and Millwork Products from the
People’s Republic of China: Supplemental
Questions;” dated January 10, 2020; “Petition for
the Imposition of Antidumping Duties on Imports
of Wood Mouldings and Millwork Products from
Brazil: Supplemental Questions;” dated January 13,
2020; “Petition for the Imposition of Antidumping
Duties on Imports of Wood Mouldings and
Millwork Products from the People’s Republic of
China: Supplemental Questions,” dated January 13,
2020. See also Memorandum, “‘January 21, 2020
Phone Call with Counsel for Coalition of American
Millwork Producers,” dated January 21, 2020; and
Memorandum, “Phone Call with Counsel to the
Petitioner,” dated January 22, 2020 (Scope Phone
Call Memo).

4 See Petitioner’s Letters, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Responses to First Supplemental
Questionnaire on General Issues Volume I of the
Petition,” dated January 15, 2020 (General Issues
Supplement); “Wood Mouldings and Millwork
Products from Brazil: Responses to First
Supplemental Questionnaire on Brazil AD Volume
1I of the Petition,” dated January 16, 2020; “Wood
Mouldings and Millwork Products from the
People’s Republic of China: Responses to First
Supplemental Questions on China AD Volume III
of the Petition,” dated January 16, 2020; “Wood
Mouldings and Millwork Products from Brazil and
the People’s Republic of China: Responses to
Second Supplemental Questionnaire on General
Issues Volume I of the Petition,” dated January 22,
2020 (Second General Issues Supplement); “Wood
Mouldings and Millwork Products from Brazil:
Responses to First Supplemental Questions on
Brazil AD Volume II of the Petition,” dated January
22, 2020; and “Wood Mouldings and Millwork
Products from the People’s Republic of China:
Responses to First Supplemental Questions on
China AD Volume III of the Petition,” dated January
22, 2020.

support with respect to the initiation of
the requested AD investigations.>

Periods of Investigation

Because the AD Petitions were filed
on January 8, 2020, pursuant to 19 CFR
351.204(b)(1), the period of
investigation (POI) for the Brazil
investigation is January 1, 2019 through
December 31, 2019. Because China is a
non-market economy (NME) country,
pursuant to 19 CFR 351.204(b)(1), the
POI for the China investigation is July
1, 2019 through December 31, 2019.

Scope of the Investigations

The products covered by these
investigations are millwork products
from Brazil and China. For a full
description of the scope of these
investigations, see the appendix to this
notice.

Scope Comments

During our review of the AD Petitions,
we contacted the petitioner regarding
the proposed scope to ensure that the
scope language in the AD Petitions is an
accurate reflection of the products for
which the domestic industry is seeking
relief.® As a result, the scope of the AD
Petitions was modified to clarify the
description of the merchandise covered
by the AD Petitions. The description of
the merchandise covered by these
investigations, as described in the
appendix to this notice, reflects these
clarifications.

As discussed in the Preamble to
Commerce’s regulations, we are setting
aside a period for interested parties to
raise issues regarding product coverage
(scope).” Commerce will consider all
comments received from interested
parties and, if necessary, will consult
with interested parties prior to the
issuance of the preliminary
determinations. If scope comments
include factual information,?® all such
factual information should be limited to
public information. To facilitate
preparation of its questionnaires,
Commerce requests that all interested
parties submit scope comments by 5:00
p-m. Eastern Time (ET) on February 18,
2020, which is the next business day
after 20 calendar days from the
signature date of this notice.? Any

5 See infra, section on “Determination of Industry
Support for the AD Petitions.”

6 See Scope Phone Call Memo; see also General
Issues Supplement at 2—11; and Second General
Issues Supplement at 1-6.

7 See Antidumping Duties; Countervailing Duties,
Final Rule, 62 FR 27296, 27323 (May 19, 1997)
(Preamble).

8 See 19 CFR 351.102(b)(21) (defining “factual
information”).

9The current deadline for scope comments falls
on Monday, February 17, 2020, which is a federal

rebuttal comments, which may include
factual information, must be filed by
5:00 p.m. ET on February 28, 2020,
which is 10 calendar days from the
initial comment deadline.1©

Commerce requests that any factual
information parties consider relevant to
the scope of the investigations be
submitted during this period. However,
if a party subsequently finds that
additional factual information
pertaining to the scope of the
investigations may be relevant, the party
may contact Commerce and request
permission to submit the additional
information. All such submissions must
be filed on the records of the concurrent
AD and CVD investigations.

Filing Requirements

All submissions to Commerce must be
filed electronically via Enforcement and
Compliance’s Antidumping Duty and
Countervailing Duty Centralized
Electronic Service System (ACCESS).11
An electronically filed document must
be received successfully in its entirety
by the time and date it is due.
Documents exempted from the
electronic submission requirements
must be filed manually (i.e., in paper
form) with Enforcement and
Compliance’s APO/Dockets Unit, Room
18022, U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230, and stamped
with the date and time of receipt by the
applicable deadlines.

Comments on Product Characteristics

Commerce is providing interested
parties an opportunity to comment on
the appropriate physical characteristics
of millwork products to be reported in
response to Commerce’s AD
questionnaires. This information will be
used to identify the key physical
characteristics of the subject
merchandise in order to report the
relevant factors of production (FOPs)
accurately, as well as to develop

holiday. Therefore, in accordance with our Next
Business Day Rule, the deadline is moved to
Tuesday, February 18, 2020. See Notice of
Clarification: Application of ““Next Business Day”
Rule for Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005) (Next Business Day Rule).

10 See 19 CFR 351.303(b).

11 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011); see also Enforcement and
Compliance; Change of Electronic Filing System
Name, 79 FR 69046 (November 20, 2014), for details
of Commerce’s electronic filing requirements,
effective August 5, 2011. Information on help using
ACCESS can be found at https://access.trade.gov/
help.aspx and a handbook can be found at https://
access.trade.gov/help/

Handbook % 200n % 20Electronic % 20Filling% 20
Procedures.pdf.


https://access.trade.gov/help/Handbook%20on%20Electronic%20Filling%20Procedures.pdf
https://access.trade.gov/help/Handbook%20on%20Electronic%20Filling%20Procedures.pdf
https://access.trade.gov/help/Handbook%20on%20Electronic%20Filling%20Procedures.pdf
https://access.trade.gov/help/Handbook%20on%20Electronic%20Filling%20Procedures.pdf
https://access.trade.gov/help.aspx
https://access.trade.gov/help.aspx
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appropriate product comparison
criteria.

Interested parties may provide any
information or comments that they feel
are relevant to the development of an
accurate list of physical characteristics.
Specifically, they may provide
comments as to which characteristics
are appropriate to use as: (1) General
product characteristics, and (2) product
comparison criteria. We note that it is
not always appropriate to use all
product characteristics as product
comparison criteria. We base product
comparison criteria on meaningful

commercial differences among products.

In other words, although there may be
some physical product characteristics
utilized by manufacturers to describe
millwork products, it may be that only
a select few product characteristics take
into account commercially meaningful
physical characteristics. In addition,
interested parties may comment on the
order in which the physical
characteristics should be used in
matching products. Generally,
Commerce attempts to list the most
important physical characteristics first
and the least important characteristics
last.

In order to consider the suggestions of
interested parties in developing and
issuing the AD questionnaires, all
product characteristics comments must
be filed by 5:00 p.m. ET on February 18,
2020, which is the next business day
after 20 calendar days from the
signature date of this notice.12 Any
rebuttal comments must be filed by 5:00
p.m. ET on February 28, 2020. All
comments and submissions to
Commerce must be filed electronically
using ACCESS, as explained above, on
the record of each of the AD
investigations.

Determination of Industry Support for
the AD Petitions

Section 732(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 732(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 732(c)(4)(D)

12 Gee 19 CFR 351.303(b). The current deadline
for product characteristics comments falls on
Monday, February 17, 2020, which is a federal
holiday. Therefore, in accordance with our Next
Business Day Rule, the deadline is moved to
Tuesday, February 18, 2020.

of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
Commerce shall: (i) Poll the industry or
rely on other information in order to
determine if there is support for the
petition, as required by subparagraph
(A); or (ii) determine industry support
using a statistically valid sampling
method to poll the “industry.”

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs Commerce to look to producers
and workers who produce the domestic
like product. The International Trade
Commission (ITC), which is responsible
for determining whether “‘the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both Commerce and the
ITC must apply the same statutory
definition regarding the domestic like
product,3 they do so for different
purposes and pursuant to a separate and
distinct authority. In addition,
Commerce’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the like product, such
differences do not render the decision of
either agency contrary to law.14

Section 771(10) of the Act defines the
domestic like product as “‘a product
which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, the petitioner does not offer a
definition of the domestic like product
distinct from the scope of the
investigations.1® Based on our analysis
of the information submitted on the
record, we have determined that
millwork products, as defined in the
scope, constitute a single domestic like
product, and we have analyzed industry

13 See section 771(10) of the Act.

14 See USEC, Inc. v. United States, 132 F. Supp.
2d 1, 8 (Ct. Int’] Trade 2001) (citing Algoma Steel
Corp., Ltd. v. United States, 688 F. Supp. 639, 644
(Ct. Int’] Trade 1988), aff’d 865 F.2d 240 (Fed. Cir.
1989)).

15 See Volume I of the AD Petitions, at 13—15; see
also General Issues Supplement, at 11-14.

support in terms of that domestic like
product.16

On January 23, 2020, we received
comments on industry support from
Composite Technology International,
Inc. (CTI), an importer of the subject
merchandise.1? The petitioner
responded to CTT’s industry support
comments on January 27, 2020.18

In determining whether the petitioner
has standing under section 732(c)(4)(A)
of the Act, we considered the industry
support data contained in the AD
Petitions with reference to the domestic
like product as defined in the “Scope of
the Investigations,” in the appendix to
this notice. To establish industry
support, the petitioner provided the
2018 production of the domestic like
product for the U.S. producers that
support the AD Petitions.’® The
petitioner estimated the production of
the domestic like product for the
remaining U.S. producers of millwork
products based on production
information from the Moulding and
Millwork Producers Association and the
Architectural Woodwork Institute, as
well as estimated production
information for U.S. producers that are
not members of either of these two
groups.2° The petitioner notes that 2019
production data are not yet available
and contends that 2018 calendar year
production data are a reasonable
estimate of production in 2019.21 The
petitioner compared the production of

16 For a discussion of the domestic like product
analysis as applied to these cases and information
regarding industry support, see Antidumping Duty
Investigation Initiation Checklist: Wood Mouldings
and Millwork Products from Brazil (Brazil AD
Initiation Checklist) at Attachment II, Analysis of
Industry Support for the Antidumping and
Countervailing Duty Petitions Covering Wood
Mouldings and Millwork Products from Brazil and
the People’s Republic of China (Attachment II); see
also Antidumping Duty Investigation Initiation
Checklist: Wood Mouldings and Millwork Products
from the People’s Republic of China (China AD
Initiation Checklist), at Attachment II. These
checklists are dated concurrently with this notice
and on file electronically via ACCESS. Access to
documents filed via ACCESS is also available in the
Central Records Unit, Room B8024 of the main
Commerce building.

17 See CTI's Letter, “Wood Mouldings & Millwork
Products from Brazil and the People’s Republic of
China: Pre-Initiation Comments on Industry
Support,” dated January 23, 2020.

18 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Response to Pre-Initiation
Comments on Industry Support,” dated January 27,
2020.

19 See Volume I of the AD Petitions, at 2-3 and
Exhibits I-3—I-5; see also General Issues
Supplement, at 16 and Exhibits [-Supp—13 and I-
Supp-14.

20 See Volume I of the AD Petitions, at 2—4 and
Exhibits -3, I-6, I-7, I-8, and 1-9; see also General
Issues Supplement, at 16-18 and Exhibits I-Supp—
14—I-Supp-16.

21 See Second General Issues Supplement, at 7—
8.
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the companies supporting the AD
Petitions to the estimated total
production of the domestic like product
for the entire domestic industry.22 We
relied on data provided by the petitioner
for purposes of measuring industry
support.23

Our review of the data provided in the
AD Petitions, the General Issues
Supplement, the Second General Issues
Supplement, and other information
readily available to Commerce indicates
that the petitioner has established
industry support for the AD Petitions.24
First, the AD Petitions established
support from domestic producers (or
workers) accounting for more than 50
percent of the total production of the
domestic like product and, as such,
Commerce is not required to take further
action in order to evaluate industry
support (e.g., polling).25 Second, the
domestic producers (or workers) have
met the statutory criteria for industry
support under section 732(c)(4)(A)({) of
the Act because the domestic producers
(or workers) who support the AD
Petitions account for at least 25 percent
of the total production of the domestic
like product.2¢ Finally, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 732(c)(4)(A)(ii) of the Act
because the domestic producers (or
workers) who support the AD Petitions
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry
expressing support for, or opposition to,
the AD Petitions.2? Accordingly,
Commerce determines that the AD
Petitions were filed on behalf of the
domestic industry within the meaning
of section 732(b)(1) of the Act.28

Allegations and Evidence of Material
Injury and Causation

The petitioner alleges that the U.S.
industry producing the domestic like
product is being materially injured, or is
threatened with material injury, by

22 See Volume I of the AD Petitions, at 4 and
Exhibit I-3; see also General Issues Supplement, at
16 and Exhibit I-Supp-14.

23 See Volume I of the AD Petitions, at 2—4 and
Exhibits I-3—I-9; see also General Issues
Supplement, at 14-18 and Exhibits I-Supp-11—I-
Supp-16. For further discussion, see Brazil AD
Initiation Checklist, at Attachment II; see also China
AD Initiation Checklist, at Attachment II.

24 See Brazil AD Initiation Checklist, at
Attachment II; see also China AD Initiation
Checklist, at Attachment II.

25 See section 732(c)(4)(D) of the Act; see also
Brazil AD Initiation Checklist, at Attachment II; and
China AD Initiation Checklist, at Attachment II.

26 See Brazil AD Initiation Checklist, at
Attachment II; see also China AD Initiation
Checklist, at Attachment II.

27 [d.

28 [d,

reason of the imports of the subject
merchandise sold at LTFV. In addition,
the petitioner alleges that subject
imports exceed the negligibility
threshold provided for under section
771(24)(A) of the Act.29

The petitioner contends that the
industry’s injured condition is
illustrated by a significant and
increasing volume of subject imports;
reduced market share; underselling and
price depression or suppression; lost
sales and revenues; declining financial
performance; a decline in the domestic
industry’s capacity utilization and
production and related workers;
shuttered manufacturing facilities and
bankruptcies; and actual and potential
negative effects on cash flow.30 We have
assessed the allegations and supporting
evidence regarding material injury,
threat of material injury, causation, as
well as negligibility, and we have
determined that these allegations are
properly supported by adequate
evidence, and meet the statutory
requirements for initiation.31

Allegations of Sales at LTFV

The following is a description of the
allegation of sales at LTFV upon which
Commerce based its decision to initiate
AD investigations of imports of
millwork products from Brazil and
China. The sources of data for the
deductions and adjustments relating to
U.S. price and normal value (NV) are
discussed in greater detail in the AD
Initiation Checklist for each country.

Export Price

For both Brazil and China, the
petitioner based export price (EP) on
price quotes for millwork products
produced in, and exported from, Brazil
and China and offered for sale in the
United States during the POI.32 Where
appropriate, the petitioner made
deductions from U.S. price for foreign
brokerage and handling, foreign inland
freight, ocean freight, marine insurance,
U.S. inland freight, U.S. brokerage and
handling, and U.S. customs duties and
fees, consistent with the terms of sale,
as applicable.33

29 See General Issues Supplement, at 18-19 and
Exhibit I-Supp-17.

30 See Volume I of the AD Petitions, at 12-13, 15—
26, and Exhibits I-13 through I-23.

31 See Brazil AD Initiation Checklist, at
Attachment III, Analysis of Allegations and
Evidence of Material Injury and Causation for the
Antidumping Duty Petition Covering Wood
Mouldings and Millwork Products from Brazil and
the Republic of China (Attachment III); see also
China AD Initiation Checklist, at Attachment III.

32 See Brazil AD Initiation Checklist and China
AD Initiation Checklist.

331d.

Normal Value

For Brazil, the petitioner obtained
home market prices through market
research for millwork products
produced in and sold, or offered for
sale, in Brazil during the POI. The
petitioner calculated net home market
prices, adjusted as appropriate for
Brazilian taxes.3¢ The petitioner
provided information indicating that the
prices were below the cost of
production (COP) and, therefore, the
petitioner calculated NV based on
constructed value (CV).3% For further
discussion of COP and NV based on CV,
see the section “Normal Value Based on
Constructed Value” below.36

With respect to China, Commerce
considers China to be an NME
country.37 In accordance with section
771(18)(C)(i) of the Act, the
presumption of NME status remains in
effect until revoked by Commerce.
Therefore, we continue to treat China as
an NME for purposes of the initiation of
this investigation. Accordingly, NV in
China is appropriately based on FOPs
valued in a surrogate market economy
country, in accordance with section
773(c) of the Act.38

The petitioner claims that Brazil is an
appropriate surrogate country for China,
because it is a market economy country
that is at a level of economic
development comparable to that of
China and a significant producer of
comparable merchandise.3? Further,
public information from Brazil is
available to value all material input
factors.40 Based on the information
provided by the petitioner, we
determine that it is appropriate to use
Brazil as a surrogate country for
initiation purposes.

34 See Brazil AD Initiation Checklist.

35]d.

36 In accordance with section 773(b)(2) of the Act,
for this investigation, Commerce will request
information necessary to calculate the CV and COP
to determine whether there are reasonable grounds
to believe or suspect that sales of the foreign like
product have been made at prices less than the COP
of the product.

37 See Antidumping Duty Investigation of Certain
Aluminum Foil from the People’s Republic of
China: Affirmative Preliminary Determination of
Sales at Less-Than-Fair Value and Postponement of
Final Determination, 82 FR 50858, 50861
(November 2, 2017), and accompanying
Memorandum, “China’s Status as a Non-Market
Economy,” unchanged in Certain Aluminum Foil
from the People’s Republic of China: Final
Determination of Sales at Less Than Fair Value, 83
FR 9282 (March 5, 2018).

38 See China AD Initiation Checklist.

39 See Volume III of the AD Petitions at 10-12.

40 Id. at Exhibit ITI-22.
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Interested parties will have the
opportunity to submit comments
regarding surrogate country selection
and, pursuant to 19 CFR
351.301(c)(3)(i), will be provided an
opportunity to submit publicly available
information to value FOPs within 30
days before the scheduled date of the
preliminary determination.

Factors of Production

Because information regarding the
volume of inputs consumed by the
Chinese producers/exporters is not
reasonably available, the petitioner
relied on the production experience of
a domestic producer as an estimate of
Chinese manufacturers’ FOPs.4! The
petitioner valued the estimated FOPs
using surrogate values from Brazil and
used the average POI exchange rate to
convert the data to U.S. dollars, where
necessary.42

Normal Value Based on Constructed
Value

As noted above, for Brazil, the
petitioner obtained home market prices
but provided information indicating that
these prices were below the COP during
the POI; therefore, the petitioner based
NV on CV pursuant to section 773(a)(4)
of the Act. Pursuant to section 773(e) of
the Act, CV consists of the cost of
manufacturing (COM), selling, general,
and administrative (SG&A) expenses,
financial expenses, profit, and packing
expenses.

]lzhe petitioner calculated the COM
based on a domestic producer’s
production inputs and usage rates for
raw materials, labor, energy, and
packing.#? The petitioner valued the
production inputs using publicly
available data on costs specific to Brazil
during the POL. Specifically, the
petitioner based the prices for raw
material and packing inputs on publicly
available import price data for Brazil.4+
The petitioner valued labor and energy
costs using publicly available sources
for Brazil.#5 The petitioner calculated
factory overhead, SG&A, financial
expenses, and profit for Brazil based on
the experience of a Brazilian producer
of comparable merchandise.46

Fair Value Comparisons

Based on the data provided in the AD
Petitions, there is reason to believe that
imports of millwork products from
Brazil and China are being, or are likely
to be, sold in the United States at LTFV.

41]d, at 12.

42]d. at 14; see also China AD Initiation
Checklist.

43 See Brazil AD Initiation Checklist.

44 ]d.

45 Id.

46 Id.

Based on comparisons of EP to NV in
accordance with sections 772 and 773 of
the Act, the estimated dumping margins
for millwork products for each of the
countries covered by this initiation are
as follows: (1) Brazil—=86.73 percent; 47
and (2) China—181.17 and 359.16
percent.48

Initiation of LTFV Investigations

Based upon the examination of the
AD Petitions and supplemental
responses, we find that the AD Petitions
meet the requirements of section 732 of
the Act. Therefore, we are initiating AD
investigations to determine whether
imports of millwork products from
Brazil and China are being, or are likely
to be, sold in the United States at LTFV.
In accordance with section 733(b)(1)(A)
of the Act and 19 CFR 351.205(b)(1),
unless postponed, we will make our
preliminary determinations no later
than 140 days after the date of this
initiation.

Respondent Selection

The petitioner named 27 companies
in Brazil as producers/exporters of
millwork products.4® Following
standard practice in AD investigations
involving market economy countries, in
the event Commerce determines that the
number of companies is large and it
cannot individually examine each
company based upon Commerce’s
resources, where appropriate,
Commerce intends to select respondents
in Brazil based on U.S. Customs and
Border Protection (CBP) data for U.S.
imports under the appropriate
Harmonized Tariff Schedule of the
United States (HTSUS) numbers listed
with the scope in the appendix,
below.50

On January 24, 2020, Commerce
released CBP data on imports of
millwork products from Brazil under
administrative protective order (APO) to
all parties with access to information
protected by APO and indicated that
interested parties wishing to comment
on the CBP data must do so within three
business days of the publication date of
the notice of initiation of these
investigations. Commerce will not
accept rebuttal comments regarding the
CBP data or respondent selection.
Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305(b).
Instructions for filing such applications

47 See Brazil AD Initiation Checklist.

48 See China AD Initiation Checklist.

49 See Volume I of the AD Petitions, at Exhibit I—
11.

50 See, e.g., Polyester Textured Yarn from India
and the People’s Republic of China: Initiation of
Less-Than-Fair-Value Investigations, 83 FR 58223,
58227 (November 19, 2018).

may be found on the Commerce’s
website at http://enforcement.trade.gov/
apo.

pThe petitioner named 92 producers/
exporters of millwork products in
China.51 In AD investigations involving
NME countries, Commerce selects
respondents based on quantity and
value (Q&V) questionnaires in cases
where it has determined that the
number of companies is large and it
cannot individually examine each
company based upon its resources. After
considering the large number of
producers and exporters identified in
the China AD Petition, and considering
the resources that must be used by
Commerce to mail Q&V questionnaires
to all of these companies, Commerce has
determined that it does not have
sufficient administrative resources to
mail Q&V questionnaires to all 92
identified producers and exporters.
Therefore, Commerce has determined to
limit the number of Q&V questionnaires
it will send out to exporters and
producers based on CBP data for
imports during the POI under the
appropriate HTSUS numbers listed
within the scope in the appendix,
below. Accordingly, Commerce will
send Q&V questionnaires to the largest
producers and exporters that are
identified in the CBP data for which
there is address information on the
record.

In addition, Commerce will post the
Q&V questionnaire along with filing
instructions on the Enforcement and
Compliance website at http://
www.trade.gov/enforcement/news.asp.
In accordance with our standard
practice for respondent selection in AD
cases involving NME countries, we
intend to base respondent selection on
the responses to the Q&V questionnaire
that we receive.

Producers/exporters of millwork
products from China that do not receive
Q&V questionnaires by mail may still
submit a response to the Q&V
questionnaire and can obtain a copy of
the Q&V questionnaire from
Enforcement and Compliance’s website.
The Q&V response must be submitted
by the relevant Chinese exporters/
producers no later than 5:00 p.m. ET on
February 11, 2020.

Separate Rates

In order to obtain separate-rate status
in an NME investigation, exporters and
producers must submit a separate-rate
application.52 The specific requirements

51 See Volume I of the AD Petitions, at Exhibit I—
11.

52 See Policy Bulletin 05.1: Separate-Rates
Practice and Application of Combination Rates in
Antidumping Investigation involving Non-Market
Economy Countries (April 5, 2005), available at


http://www.trade.gov/enforcement/news.asp
http://www.trade.gov/enforcement/news.asp
http://enforcement.trade.gov/apo
http://enforcement.trade.gov/apo
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for submitting a separate-rate
application in the China investigation
are outlined in detail in the application
itself, which is available on Commerce’s
website at http://enforcement.trade.gov/
nme/nme-sep-rate.html. The separate-
rate application will be due 30 days
after publication of this initiation
notice.53 Exporters and producers who
submit a separate-rate application and
are selected as mandatory respondents
will be eligible for consideration for
separate-rate status only if they respond
to all parts of Commerce’s AD
questionnaire as mandatory
respondents. Commerce requires that
companies from China submit a
response to both the Q&V questionnaire
and the separate-rate application by the
respective deadlines in order to receive
consideration for separate-rate status.
Companies not filing a timely Q&V
response will not receive separate-rate
consideration.

Use of Combination Rates

Commerce will calculate combination
rates for certain respondents that are
eligible for a separate rate in an NME
investigation. The Separate Rates and
Combination Rates Bulletin states:

{wthile continuing the practice of assigning
separate rates only to exporters, all separate
rates that the Department will now assign in
its NME Investigation will be specific to
those producers that supplied the exporter
during the period of investigation. Note,
however, that one rate is calculated for the
exporter and all of the producers which
supplied subject merchandise to it during the
period of investigation. This practice applies
both to mandatory respondents receiving an
individually calculated separate rate as well
as the pool of non-investigated firms
receiving the weighted-average of the
individually calculated rates. This practice is
referred to as the application of “combination
rates’’ because such rates apply to specific
combinations of exporters and one or more
producers. The cash-deposit rate assigned to
an exporter will apply only to merchandise
both exported by the firm in question and
produced by a firm that supplied the exporter
during the period of investigation.54

Distribution of Copies of the AD
Petitions

In accordance with section
732(b)(3)(A) of the Act and 19 CFR
351.202(f), copies of the public version
of the AD Petitions have been provided
to the governments of Brazil and China
via ACCESS. To the extent practicable,

http://enforcement.trade.gov/policy/bull05-1.pdf
(Policy Bulletin 05.1).

53 Although in past investigations this deadline
was 60 days, consistent with 19 CFR 351.301(a),
which states that ““the Secretary may request any
person to submit factual information at any time
during a proceeding,” this deadline is now 30 days.

54 See Policy Bulletin 05.1 at 6 (emphasis added).

we will attempt to provide a copy of the
public version of the AD Petitions to
each exporter named in the AD
Petitions, as provided under 19 CFR
351.203(c)(2).

ITC Notification

We will notify the ITC of our
initiation, as required by section 732(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 45 days after the date on which
the AD Petitions were filed, whether
there is a reasonable indication that
imports of millwork products from
Brazil and/or China are materially
injuring, or threatening material injury
to, a U.S. industry.>® A negative ITC
determination for any country will
result in the investigation being
terminated with respect to that
country.>® Otherwise, the investigations
will proceed according to statutory and
regulatory time limits.

Submission of Factual Information

Factual information is defined in 19
CFR 351.102(b)(21) as: (i) Evidence
submitted in response to questionnaires;
(ii) evidence submitted in support of
allegations; (iii) publicly available
information to value factors under 19
CFR 351.408(c) or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2); (iv) evidence placed on
the record by Commerce; and (v)
evidence other than factual information
described in (i)—(iv). Section 351.301(b)
of Commerce’s regulations requires any
party, when submitting factual
information, to specify under which
subsection of 19 CFR 351.102(b)(21) the
information is being submitted 57 and, if
the information is submitted to rebut,
clarify, or correct factual information
already on the record, to provide an
explanation identifying the information
already on the record that the factual
information seeks to rebut, clarify, or
correct.?8 Time limits for the
submission of factual information are
addressed in 19 CFR 351.301, which
provides specific time limits based on
the type of factual information being
submitted. Interested parties should
review the regulations prior to
submitting factual information in these
investigations.

Particular Market Situation Allegation

Section 504 of the Trade Preferences
Extension Act of 2015 amended the Act

55 See section 733(a) of the Act.
56 Id.

57 See 19 CFR 351.301(b).

58 See 19 CFR 351.301(b)(2).

by adding the concept of particular
market situation (PMS) for purposes of
CV under section 773(e) of the Act.59
Section 773(e) of the Act states that ““if
a particular market situation exists such
that the cost of materials and fabrication
or other processing of any kind does not
accurately reflect the cost of production
in the ordinary course of trade, the
administering authority may use
another calculation methodology under
this subtitle or any other calculation
methodology.” When an interested
party submits a PMS allegation pursuant
to section 773(e) of the Act, Commerce
will respond to such a submission
consistent with 19 CFR 351.301(c)(2)(v).
If Commerce finds that a PMS exists
under section 773(e) of the Act, then it
will modify its dumping calculations
appropriately.

Neither section 773(e) of the Act nor
19 CFR 351.301(c)(2)(v) set a deadline
for the submission of PMS allegations
and supporting factual information.
However, in order to administer section
773(e) of the Act, Commerce must
receive PMS allegations and supporting
factual information with enough time to
consider the submission. Thus, should
an interested party wish to submit a
PMS allegation and supporting new
factual information pursuant to section
773(e) of the Act, it must do so no later
than 20 days after submission of a
respondent’s initial section D
questionnaire response.

Extensions of Time Limits

Parties may request an extension of
time limits before the expiration of a
time limit established under 19 CFR
351.301, or as otherwise specified by
Commerce. In general, an extension
request will be considered untimely if it
is filed after the expiration of the time
limit established under 19 CFR 351.301.
For submissions that are due from
multiple parties simultaneously, an
extension request will be considered
untimely if it is filed after 10:00 a.m. ET
on the due date. Under certain
circumstances, we may elect to specify
a different time limit by which
extension requests will be considered
untimely for submissions which are due
from multiple parties simultaneously. In
such a case, we will inform parties in a
letter or memorandum of the deadline
(including a specified time) by which
extension requests must be filed to be
considered timely. An extension request
must be made in a separate, stand-alone
submission; under limited
circumstances we will grant untimely-
filed requests for the extension of time

59 See Trade Preferences Extension Act of 2015,
Public Law 114-27, 129 Stat. 362 (2015).
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limits. Parties should review Extension
of Time Limits; Final Rule, 78 FR 57790
(September 20, 2013), available at
http://www.gpo.gov/fdsys/pkg/FR-2013-
09-20/html/2013-22853.htm, prior to
submitting factual information in these
investigations.

Certification Requirements

Any party submitting factual
information in an AD or CVD
proceeding must certify to the accuracy
and completeness of that information.6°
Parties must use the certification
formats provided in 19 CFR
351.303(g).6* Commerce intends to
reject factual submissions if the
submitting party does not comply with
the applicable certification
requirements.

Notification to Interested Parties

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305. On
January 22, 2008, Commerce published
Antidumping and Countervailing Duty
Proceedings: Documents Submission
Procedures; APO Procedures, 73 FR
3634 (January 22, 2008). Parties wishing
to participate in these investigations
should ensure that they meet the
requirements of these procedures (e.g.,
the filing of letters of appearance as
discussed at 19 CFR 351.103(d)).

This notice is issued and published
pursuant to sections 732(c)(2) and 777(i)
of the Act, and 19 CFR 351.203(c).

Dated: January 28, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

Scope of the Investigations

The merchandise subject to these
investigations consists of wood mouldings
and millwork products that are made of
wood (regardless of wood species), bamboo,
laminated veneer lumber (LVL), or of wood
and composite materials (where the
composite materials make up less than 50
percent of the total merchandise), and which
are continuously shaped wood that
undergoes additional manufacturing or
finger-jointed or edge-glued moulding or
millwork blanks (whether or not resawn).

The percentage of composite materials
contained in a wood moulding or millwork
product is measured by length, except when
the composite material is a coating or
cladding. Wood mouldings and millwork

60 See section 782(b) of the Act.

61 See also Certification of Factual Information to
Import Administration During Antidumping and
Countervailing Duty Proceedings, 78 FR 42678 (July
17, 2013) (Final Rule). Answers to frequently asked
questions regarding the Final Rule are available at
http://enforcement.trade.gov/tlei/notices/factual_
info_final_rule_FAQ_07172013.pdyf.

products that are coated or clad, even along
their entire length, with a composite
material, but that are otherwise comprised of
wood, LVL, or wood and composite materials
(where the non-coating composite materials
make up 50 percent or less of the total
merchandise) are covered by the scope.

The merchandise subject to these
investigations consists of wood, LVL,
bamboo, or a combination of wood and
composite materials that is continuously
shaped throughout its length (with the
exception of any endwork/dados), profiled
wood having a repetitive design in relief,
similar milled wood architectural
accessories, such as rosettes and plinth
blocks, and finger-jointed or edge-glued
moulding or millwork blanks (whether or not
resawn). The scope includes continuously
shaped wood in the forms of dowels,
building components such as interior
paneling and jamb parts, and door
components such as rails and stiles.

The covered products may be solid wood,
laminated, finger-jointed, edge-glued, face-
glued, or otherwise joined in the production
or remanufacturing process and are covered
by the scope whether imported raw, coated
(e.g., gesso, polymer, or plastic), primed,
painted, stained, wrapped (paper or vinyl
overlay), any combination of the
aforementioned surface coatings, treated, or
which incorporate rot-resistant elements
(whether wood or composite). The covered
products are covered by the scope whether or
not any surface coating(s) or covers obscures
the grain, textures, or markings of the wood,
whether or not they are ready for use or
require final machining (e.g., endwork/dado,
hinge/strike machining, weatherstrip or
application thereof, mitre) or packaging.

All wood mouldings and millwork
products are included within the scope even
if they are trimmed; cut-to-size; notched;
punched; drilled; or have undergone other
forms of minor processing.

Subject merchandise also includes wood
mouldings and millwork products that have
been further processed in a third country,
including but not limited to trimming,
cutting, notching, punching, drilling, coating,
or any other processing that would not
otherwise remove the merchandise from the
scope of the investigations if performed in
the country of manufacture of the in-scope
product.

Excluded from the scope of these
investigations are exterior fencing, exterior
decking and exterior siding products
(including solid wood siding, non-wood
siding (e.g., composite or cement), and
shingles) that are not LVL or finger jointed;
finished and unfinished doors; flooring; parts
of stair steps (including newel posts,
balusters, easing, gooseneck, risers, treads
and rail fittings); and picture frame
components three feet and under in
individual lengths.

Excluded from the scope of these
investigations are all products covered by the
scope of the antidumping and countervailing
duty orders on Hardwood Plywood from the
People’s Republic of China. See Certain
Hardwood Plywood Products from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair

Value, and Antidumping Duty Order, 83 FR
504 (January 4, 2018); Certain Hardwood
Plywood Products from the People’s Republic
of China: Countervailing Duty Order, 83 FR
513 (January 4, 2018).

Excluded from the scope of these
investigations are all products covered by the
scope of the antidumping and countervailing
duty orders on Multilayered Wood Flooring
from the People’s Republic of China. See
Multilayered Wood Flooring from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair
Value and Antidumping Duty Order, 76 FR
76690 (December 8, 2011); Multilayered
Wood Flooring from the People’s Republic of
China: Countervailing Duty Order, 76 FR
76693 (December 8, 2011).

Imports of wood mouldings and millwork
products are primarily entered under the
following Harmonized Tariff Schedule of the
United States (HTSUS) numbers:
4409.10.4010, 4409.10.4090, 4409.10.4500,
4409.10.5000, 4409.22.4000, 4409.22.5000,
4409.29.4100, and 4409.29.5100. Imports of
wood mouldings and millwork products may
also enter under HTSUS numbers:
4409.10.6000, 4409.10.6500, 4409.22.6000,
4409.22.6500, 4409.29.6100, 4409.29.6600,
4418.99.9095 and 4421.99.9780. While the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of these
investigations is dispositive.

[FR Doc. 2020-02155 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration

[A-351-843]

Certain Cold-Rolled Steel Flat Products
From Brazil: Rescission of
Antidumping Duty Administrative
Review; 2018-2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is rescinding the
administrative review of the
antidumping duty (AD) order on certain
cold-rolled steel flat products from
Brazil for the period of review (POR)
September 1, 2018 through August 31,
2019, based on the timely withdrawal of
the request for review.

DATES: Applicable February 5, 2020.

FOR FURTHER INFORMATION CONTACT:
William Langley, AD/CVD Operations,
Office I, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—3861.

SUPPLEMENTARY INFORMATION:


http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
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Background

On September 3, 2019, Commerce
published a notice of opportunity to
request an administrative review of the
antidumping duty order on certain cold-
rolled steel flat products (cold-rolled
steel) from Brazil for the POR of
September 1, 2018 through August 31,
2019.1 United States Steel Corporation
(U.S. Steel) timely filed requests for
administrative review of Aperam Inox
America do Sul S.A. (Aperam Inox);
Armco do Brasil S.A. (Armco); Arvedi
Metalfer do Brasil (Arvedi Metalfer);
Companhia Siderurgica Nacional (CSN);
NVent do Brasil Eletrometalurgica
(NVent); Signode Brasileira Ltda.
(Signode Brasileira); and Usinas
Siderurgicas de Minas Gerais
(Usiminas), in accordance with section
751(a) of the Tariff Act of 1930, as
amended (the Act), and 19 CFR
351.213(b).2

On November 12, 2019, pursuant to
these requests and in accordance with
19 CFR 351.221(c)(1)(i), Commerce
published a notice initiating an
administrative review of the
antidumping order on cold-rolled steel
from Brazil with respect to Aperam
Inox, Armco, Arvedi Metalfer, CSN,
NVent, Signode Brasileira, and
Usiminas.? On January 8, 2020, U.S.
Steel withdrew its request for an
administrative review with respect to all
of the companies for which it had
requested a review.*

Rescission of Review

Pursuant to 19 CFR 351.213(d)(1),
Commerce will rescind an
administrative review, in whole or in
part, if the party or parties that
requested a review withdraws the
request within 90 days of the
publication date of the notice of
initiation of the requested review. U.S.
Steel withdrew its request within 90
days of the publication date of the
notice of initiation. No other parties
requested an administrative review of
the order. Therefore, in accordance with
19 CFR 351.213(d)(1), we are rescinding
this review in its entirety.

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 84 FR 45949
(September 3, 2019).

2 See U.S. Steel’s letter, “Cold-Rolled Steel Flat
Products from Brazil: Request for Administrative
Review of Antidumping Duty Order,” dated
September 30, 2019.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
61011 (November 12, 2019).

4 See U.S. Steel’s letter, “Cold-Rolled Steel Flat
Products from Brazil: Withdrawal of Request for
Administrative Review of Antidumping Duty
Order,” dated January 8, 2020.

Assessment

Commerce will instruct U.S. Customs
and Border Protection (CBP) to assess
antidumping duties on all appropriate
entries of cold-rolled steel from Brazil.
Antidumping duties shall be assessed at
rates equal to the cash deposit of
estimated antidumping duties required
at the time of entry, or withdrawal from
warehouse, for consumption in
accordance with 19 CFR
351.212(c)(1)(i). Commerce intends to
issue appropriate assessment
instructions to CBP 15 days after the
date of publication of this notice in the
Federal Register.

Notification to Importers

This notice serves as a reminder to
importers of their responsibility under
19 CFR 351.42(f)(2) to file a certificate
regarding the reimbursement of AD
duties prior to liquidation of the
relevant entries during this review
period. Failure to comply with this
requirement could result in Commerce’s
presumption that reimbursement of AD
duties occurred and the subsequent
assessment of doubled AD duties.

Notification Regarding Administrative
Protective Orders

This notice also serves as a reminder
to all parties subject to administrative
protective order (APO) of their
responsibility concerning the
disposition of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305. Timely written
notification of the return/destruction of
APO materials or conversion to judicial
protective order is hereby requested.
Failure to comply with the regulations
and terms of an APO is a violation
which is subject to sanction.

This notice is issued and published in
accordance with sections 751(a)(1) and
777(i)(1) of the Act, and 19 CFR
351.213(d)(4).

Dated: January 30, 2020.

James Maeder,

Deputy Assistant Secretary for Antidumping
and Countervailing Duty Operations.

[FR Doc. 2020-02260 Filed 2—4—-20; 8:45 am]

BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-570-832]

Pure Magnesium From the People’s
Republic of China: Preliminary Results
of Antidumping Duty Administrative
Review; 2018-2019

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) is conducting the
administrative review of the
antidumping duty order on pure
magnesium from the People’s Republic
of China (China), covering the period
May 1, 2018 through April 30, 2019.
Commerce preliminarily determines
that Tianjin Magnesium International,
Co., Ltd. and Tianjin Magnesium Metal,
Co., Ltd. (collectively TMI/TMM) did
not have reviewable entries during the
period of review (POR). We invite
interested parties to comment on these
preliminary results.

DATES: Applicable February 5, 2020.
FOR FURTHER INFORMATION CONTACT: Kyle
Clahane, AD/CVD Operations, Office III,
Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington
DC 20230; telephone: (202) 482—-5449.

Background

On May 1, 2019, Commerce published
a notice of opportunity to request an
administrative review of the
antidumping duty order on pure
magnesium from China for the POR.?
On July 15, 2019, in response to a timely
request from the petitioner,2 and in
accordance with section 751(a) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.221(c)(1)(i), we initiated
an administrative review of the
antidumping duty order on pure
magnesium from China with respect to
TMI/TMM.3

1 See Antidumping or Countervailing Duty Order,
Finding, or Suspended Investigation; Opportunity
to Request Administrative Review, 84 FR 18479
(May 1, 2019).

2 See US Magnesium LLC’s Letter, ‘“Pure
Magnesium from the People’s Republic of China:
Request for Administrative Review,” dated May 31,
2019.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 84 FR
33739 (July 15, 2019). In the 2011-2012
administrative review of the order, Commerce
collapsed TMM and TMI, and treated the
companies as a single entity for purposes of the
proceeding. Because there were no changes to the
facts which supported that decision since that
determination was made, we continue to find that
these companies are part of a single entity for this

Continued
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Scope of the Order

The product covered by this
antidumping duty order is pure
magnesium from China, regardless of
chemistry, form or size, unless expressly
excluded from the scope of the order.
Pure magnesium is a metal or alloy
containing by weight primarily the
element magnesium and produced by
decomposing raw materials into
magnesium metal. Pure primary
magnesium is used primarily as a
chemical in the aluminum alloying,
desulfurization, and chemical reduction
industries. In addition, pure magnesium
is used as an input in producing
magnesium alloy. Pure magnesium
encompasses products (including, but
not limited to, butt ends, stubs, crowns
and crystals) with the following primary
magnesium contents:

(1) Products that contain at least
99.95% primary magnesium, by weight
(generally referred to as ‘““ultra pure”
magnesium) Magnesium Alloy” 4 and
are thus outside the scope of the
existing antidumping orders on
magnesium from China (generally
referred to as “alloy’” magnesium).

(2) Products that contain less than
99.95%, but not less than 99.8%,
primary magnesium, by weight
(generally referred to as “pure”
magnesium); and

(3) Products that contain 50% or
greater, but less than 99.8% primary
magnesium, by weight, and that do not
conform to ASTM specifications for
alloy magnesium (generally referred to
as “‘off-specification pure” magnesium).

“Off-specification pure” magnesium
is pure primary magnesium containing
magnesium scrap, secondary
magnesium, oxidized magnesium or
impurities (whether or not intentionally
added) that cause the primary
magnesium content to fall below 99.8%
by weight. It generally does not contain,
individually or in combination, 1.5% or
more, by weight, of the following
alloying elements: Aluminum,
manganese, zing, silicon, thorium,
zirconium and rare earths.

Excluded from the scope of the order
are alloy primary magnesium (that
meets specifications for alloy
magnesium), primary magnesium
anodes, granular primary magnesium
(including turnings, chips and powder)

administrative review. See Pure Magnesium from
the People’s Republic of China: Final Results of
Antidumping Duty Administrative Review; 2011-
2012, 79 FR 94 (January 2, 2014) and accompanying
Issues and Decision Memorandum at Comment 5.

4The meaning of this term is the same as that
used by the American Society for Testing and
Materials (ATSM) in its Annual Book for ASTM
Standards: Volume 01.02 Aluminum and
Magnesium Alloys.

having a maximum physical dimension
(i.e., length or diameter) of one inch or
less, secondary magnesium (which has
pure primary magnesium content of less
than 50% by weight), and remelted
magnesium whose pure primary
magnesium content is less than 50% by
weight.

Pure magnesium products covered by
the order are currently classifiable
under Harmonized Tariff Schedule of
the United States (HTSUS) subheadings
8104.11.00, 8104.19.00, 8104.20.00,
8104.30.00, 8104.90.00, 3824.90.11,
3824.90.19 and 9817.00.90. Although
the HTSUS subheadings are provided
for convenience and customs purposes,
the written description of the scope is
dispositive.

Preliminary Determination of No
Shipments

We received timely submissions from
TMI/TMM certifying that they did not
have sales, shipments, or exports of
subject merchandise to the United
States during the POR.5 On December
20, 2019, we requested the U.S. Customs
and Border Protection (CBP) data file of
entries of subject merchandise imported
into the United States during the POR,
and exported by TMI/TMM. This query
returned no entries during the POR.®
Additionally, we sent an inquiry to CBP
requesting that any CBP officer alert
Commerce if he/she had information
contrary to TMI/TMM’s no-shipments
claims.?

Based on the available record
information, and consistent with our
practice, we preliminarily determine
that TMI/TMM had no shipments and,
therefore, no reviewable entries during
the POR. In addition, we find it is not
appropriate to rescind the review with
respect to these companies but, rather,
to complete the review with respect to
TMI/TMM and issue appropriate
instructions to CBP based on the final
results of the review, consistent with
our practice in non-market economy
(NME) cases.8

5 See TMI’s Letter, ‘“‘Pure Magnesium from the
People’s Republic of China, A-570-832; No
Shipment Certification for Tianjin Magnesium
International Co., Ltd.,” dated August 7, 2019; see
also TMM'’s Letter, ‘‘Pure Magnesium from the
People’s Republic of China, A-570-832; No
Shipment Certification for Tianjin Magnesium
Metal Co., Ltd.,” dated August 7, 2019.

6 See Memorandum, “2018—2019 Administrative
Review of Pure Magnesium from the People’s
Republic of China, U.S. Customs and Border
Protection Data,” dated January 28, 2020, at
Attachment 1.

7Id. at Attachment 2.

8 See Glycine from the People’s Republic of
China: Final Results of Antidumping Duty
Administrative Review 2014-2015, 81 FR 72567
(October 20, 2016) and the ‘“Assessment Rates”
section, below.

Public Comment

Interested parties may submit case
briefs no later than 30 days after the
date of publication of this notice in the
Federal Register.® Rebuttals to case
briefs, which must be limited to issues
raised in the case briefs, must be filed
within five days after the date for filing
case briefs.10 Parties who submit
arguments are requested to submit with
each argument (a) a statement of the
issue, (b) a brief summary of the
argument, and (c) a table of
authorities.1! Parties submitting briefs
should do so pursuant to Commerce’s
electronic filing system: Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).12
ACCESS is available to registered users
at https://access.trade.gov, and is
available to all parties in the Central
Records Unit, room B8024 of the main
Commerce building.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing must submit a written request to
the Assistant Secretary for Enforcement
and Compliance, U.S. Department of
Commerce within 30 days of the date of
publication of this notice. Hearing
requests should contain the following
information: (1) The party’s name,
address, and telephone number; (2) the
number of participants; and (3) a list of
the issues parties intend to discuss.
Issues raised in the hearing will be
limited to those raised in the respective
case and rebuttal briefs. If a request for
a hearing is made, parties will be
notified of the time and date of the
hearing which will be held at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230.

Unless extended, we intend to issue
the final results of this administrative
review, including our analysis of all
issues raised in any written brief, within
120 days of publication of this notice in
the Federal Register, pursuant to
section 751(a)(3)(A) of the Act.

Assessment Rates

Upon issuance of the final results,
Commerce will determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review.13 We intend to issue assessment
instructions to CBP 15 days after the
publication date of the final results of
this review. Pursuant to Commerce’s

9 See 19 CFR 351.309(c)(1)(ii).

10 See 19 CFR 351.309(d)(1) and (2).

11 See 19 CFR 351.309(c)(2), (d)(2).

12 See 19 CFR 351.303 (for general filing
requirements).

13 See 19 CFR 351.212(b)(1).
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practice in NME cases, if we continue to
determine in the final results that TMI/
TMM had no shipments of subject
merchandise, any suspended entries of
subject merchandise during the POR
from TMI/TMM will be liquidated at the
China-wide rate.14

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the final results of this
administrative review for all shipments
of the subject merchandise entered, or
withdrawn from warehouse, for
consumption on or after the publication
date, as provided for by section
751(a)(2)(C) of the Act: (1) For TMI/
TMM, which claimed no shipments, the
cash deposit rate will remain unchanged
from the rate assigned to TMI/TMM in
the most recently completed review of
the company; (2) for previously
investigated or reviewed Chinese and
non-Chinese exporters who are not
under review in this segment of the
proceeding but who have separate rates,
the cash deposit rate will continue to be
the exporter-specific rate published for
the most recent period; (3) for all
Chinese exporters of subject
merchandise that have not been found
to be entitled to a separate rate, the cash
deposit rate will be the China-wide rate
of 111.73 percent; and (4) for all non-
Chinese exporters of subject
merchandise which have not received
their own rate, the cash deposit rate will
be the rate applicable to Chinese
exporter(s) that supplied that non-
Chinese exporter. These deposit
requirements, when imposed, shall
remain in effect until further notice.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
period. Failure to comply with this
requirement may result in the
Secretary’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of double antidumping duties.

This notice is issued in accordance
with sections 751(a)(1) and 777(i)(1) of
the Act, and 19 CFR 351.221(b)(4).

14 For a full discussion of this practice, see Non-
Market Economy Antidumping Proceedings:
Assessment of Antidumping Duties, 76 FR 65694
(October 24, 2011).

Dated: January 29, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

[FR Doc. 2020-02257 Filed 2—4-20; 8:45 am]|
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-583-865]

Carbon and Alloy Steel Threaded Rod
From Taiwan: Antidumping Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: Based on affirmative final
determinations by the Department of
Commerce (Commerce) and the
International Trade Commission (ITC),
Commerce is issuing an antidumping
duty order on carbon and alloy steel
threaded rod from Taiwan.

DATES: Applicable February 5, 2020.
FOR FURTHER INFORMATION CONTACT:
Dusten Hom or Mary Kolberg, AD/CVD
Operations Office I, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230; telephone:
(202) 482-5075 or (202) 482—1785,
respectively.

SUPPLEMENTARY INFORMATION:

Background

In accordance with sections 735(d)
and 777(i)(1) of the Tariff Act of 1930,
as amended (the Act), and 19 CFR
351.210(c), on December 9, 2019,
Commerce published its affirmative
final determination in the less-than-fair-
value (LTFV) investigation with respect
to imports of carbon and alloy steel
threaded rod from Taiwan.? On January
23, 2020, the ITC notified Commerce of
its final determination pursuant to
section 735(b)(1)(A) of the Act that an
industry in the United States is
materially injured by reason of the
LTFV imports of carbon and alloy steel
threaded rod from Taiwan.2

Scope of the Order

The merchandise covered by this
order is carbon and alloy steel threaded
rod from Taiwan. For a complete
description of the scope of the order, see
the Appendix to this notice.

1 See Carbon and Alloy Steel threaded Rod from
Taiwan: Final Affirmative Determination of Sales at
Less Than Fair Value, 84 FR 67258 (December 9,
2019) (Final Determination).

2 See Notification Letter from the ITC, dated
January 23, 2020 (ITC Letter).

Antidumping Duty Order

As stated above, on January 23, 2020,
in accordance with section 735(d) of the
Act, the ITC notified Commerce of its
final determination in this investigation,
in which it found that an industry in the
United States is materially injured
within the meaning of section
735(b)(1)(A) by reason of imports of
carbon and alloy steel threaded rod from
Taiwan. Therefore, in accordance with
sections 735(c)(2) and 736 of the Act,
Commerce is issuing this antidumping
duty order. Because the ITC determined
that imports of carbon and alloy steel
threaded rod from Taiwan are materially
injuring a U.S. industry, unliquidated
entries of such merchandise from
Taiwan, entered or withdrawn from
warehouse for consumption, are subject
to the assessment of antidumping
duties.

Therefore, in accordance with section
736(a)(1) of the Act, Commerce will
direct U.S. Customs and Border
Protection (CBP) to assess, upon further
instruction by Commerce, antidumping
duties equal to the amount by which the
normal value of the merchandise
exceeds the export price (or constructed
export price) of the merchandise, for all
relevant entries of carbon and alloy steel
threaded rod from Taiwan.
Antidumping duties will be assessed on
unliquidated entries of carbon and alloy
steel treaded rod from Taiwan entered,
or withdrawn from warehouse, for
consumption on or after September 25,
2019, the date of publication of the
Preliminary Determination.3

Continuation of Suspension of
Liquidation

In accordance with section
735(c)(1)(B) of the Act, Commerce will
instruct CBP to continue to suspend
liquidation of all appropriate entries of
carbon and alloy steel threaded rod from
Taiwan as described in the Appendix to
this notice which were entered, or
withdrawn from warehouse, for
consumption on or after September 25,
2019, the date of publication of the
Preliminary Determination of this
investigation in the Federal Register.
These instructions suspending
liquidation will remain in effect until
further notice.

Pursuant to section 735(c)(1)(B) of the
Act and 19 CFR 351.210(d), Commerce
will instruct CBP to require cash
deposits equal to the amounts indicated
below. Accordingly, effective on the
date of publication of the ITC’s final

3 See Carbon and Alloy Steel Threaded Rod from
Taiwan: Preliminary Affirmative Determination of
Sales at Less than Fair Value, 84 FR 50382
(September 25, 2019) (Preliminary Determination).
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affirmative injury determination,
Commerce will instruct CBP to require,
at the same time as estimated normal
customs duties on this subject
merchandise are deposited, cash
deposits equal to the rates listed below.*
The all-others rate applies to producers
or exporters not specifically listed, as
appropriate.

Estimated Weighted-Average Dumping
Margins

The weighted-average dumping duty
percentages are as follows:

Weighted-
average
Exporter or producer dumping
margin
(percent)
Quintain Steel Co. Ltd ................ 32.26
Top Forever Screws Co. Ltd ...... 32.26
Fastenal Asia Pacific Ltd. TW
Repres .....cooeevveeeiiieeeeee e, 32.26
QST International Corporation ... 32.26
Ta Chen Steel Pipe Ltd .............. 32.26
All Others ....coccvvveviiercceeene 32.26

Notification to Interested Parties

This notice constitutes the
antidumping duty order with respect to
carbon and alloy steel threaded rod from
Taiwan pursuant to section 736(a) of the
Act. Interested parties can find a list of
antidumping duty orders currently in
effect at http://enforcement.trade.gov/
stats/iastats1.html.

This order is issued and published in
accordance with section 736(a) of the
Act and 19 CFR 351.211(b).

Dated: January 24, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix I

Scope of the Order

The merchandise covered by the scope of
the order is carbon and alloy steel threaded
rod. Steel threaded rod is certain threaded
rod, bar, or studs, of carbon or alloy steel,
having a solid, circular cross section of any
diameter, in any straight length. Steel
threaded rod is normally drawn, cold-rolled,
threaded, and straightened, or it may be hot-
rolled. In addition, the steel threaded rod,
bar, or studs subject to the order are non-
headed and threaded along greater than 25
percent of their total actual length. A variety
of finishes or coatings, such as plain oil
finish as a temporary rust protectant, zinc
coating (i.e., galvanized, whether by
electroplating or hot-dipping), paint, and
other similar finishes and coatings, may be
applied to the merchandise.

Steel threaded rod is normally produced to
American Society for Testing and Materials
(ASTM) specifications ASTM A36, ASTM
A193 B7/B7m, ASTM A193 B16, ASTM

4 See section 736(a)(3) of the Act.

A307, ASTM A329 L7/L7M, ASTM A320
L43, ASTM A354 BC and BD, ASTM A449,
ASTM F1554-36, ASTM F1554-55, ASTM
F1554 Grade 105, American Society of
Mechanical Engineers (ASME) specification
ASME B18.31.3, and American Petroleum
Institute (API) specification API 20E. All
steel threaded rod meeting the physical
description set forth above is covered by the
scope of the order, whether or not produced
according to a particular standard.

Subject merchandise includes material
matching the above description that has been
finished, assembled, or packaged in a third
country, including by cutting, chamfering,
coating, or painting the threaded rod, by
attaching the threaded rod to, or packaging it
with, another product, or any other finishing,
assembly, or packaging operation that would
not otherwise remove the merchandise from
the scope of the order if performed in the
country of manufacture of the threaded rod.

Carbon and alloy steel threaded rod are
also included in the scope of the order
whether or not imported attached to, or in
conjunction with, other parts and accessories
such as nuts and washers. If carbon and alloy
steel threaded rod are imported attached to,
or in conjunction with, such non-subject
merchandise, only the threaded rod is
included in the scope.

Excluded from the scope of the order are:
(1) Threaded rod, bar, or studs which are
threaded only on one or both ends and the
threading covers 25 percent or less of the
total actual length; and (2) stainless steel
threaded rod, defined as steel threaded rod
containing, by weight, 1.2 percent or less of
carbon and 10.5 percent or more of
chromium, with our without other elements.

Specifically excluded from the scope of the
order is threaded rod that is imported as part
of a package of hardware in conjunction with
a ready-to-assemble piece of furniture.

Steel threaded rod is currently classifiable
under subheadings 7318.15.5051,
7318.15.5056, and 7318.15.5090 of the
Harmonized Tariff Schedule of the United
States (HTSUS). Subject merchandise may
also enter under subheading 7318.15.2095
and 7318.19.0000 of the HTSUS. The HTSUS
subheadings are provided for convenience
and U.S. Customs purposes only. The written
description of the scope is dispositive.

[FR Doc. 2020-02274 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A-201-844]

Steel Concrete Reinforcing Bars
(Rebar) From Mexico: Final Results of
Expedited Sunset Review of
Antidumping Duty Order

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: As a result of this sunset
review, the Department of Commerce
(Commerce) finds that revocation of the

antidumping duty (AD) order on steel
concrete reinforcing bars (rebar) from
Mexico would be likely to lead to
continuation or recurrence of dumping
at the levels indicated in the “Final
Results of Sunset Review” section of
this notice.

DATES: Applicable February 5, 2020.
FOR FURTHER INFORMATION CONTACT:
Stephanie Moore, AD/CVD Operations,
Office III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482- 3692.
SUPPLEMENTARY INFORMATION

Background

On October 1, 2019, Commerce
published the notice of initiation of the
sunset review of the AD Order? on rebar
from Mexico.2 We received a notice of
intent to participate in the review from
the Rebar Trade Action Coalition
(RTAC) and its individual members,
Nucor Corporation, Gerdau Ameristeel
US Inc., Commercial Metals Company,
Steel Dynamics, Inc., and Byer Steel
Group, Inc. (collectively, domestic
interested parties).? Commerce received
complete substantive responses from the
domestic interested parties within the
30-day deadline specified in 19 CFR
351.218(d)(3)(i).4 We received no
substantive responses from any other
interested parties, nor was a hearing
requested. As a result, pursuant to
section 751(c)(3)(B) of the Tariff Act of
1930, as amended (the Act), and 19 CFR
351.218(e)(1)(ii)(C)(2), Commerce has
conducted an expedited (120-day)
sunset review of the AD Order.5

Scope of the AD Order

The merchandise subject to this order
is steel concrete reinforcing bar
imported in either straight length or coil
form (rebar) regardless of metallurgy,
length, diameter, or grade. The subject
merchandise is classifiable in the
Harmonized Tariff Schedule of the
United States (HTSUS) primarily under
item numbers 7213.10.0000,
7214.20.0000, and 7228.30.8010. The
subject merchandise may also enter

1 See Steel Concrete Reinforcing Bar from Mexico:
Antidumping Duty Order, 79 FR 65925 (November
6, 2014) (AD Order).

2 See Initiation of Five-Year (Sunset) Reviews, 84
FR 52067 (October 1, 2019).

3 See Domestic Interested Parties’ Letter, ““Steel
Concrete Reinforcing Bars from Mexico: Notice of
Intent to Participate in Sunset Review,” dated
October 16, 2019.

4 See Domestic Interested Parties’ Letter, ‘“Steel
Concrete Reinforcing Bars from Mexico: Substantive
Response to Notice of Initiation,” dated October 30,
2019.

5 See Letter, “Sunset Review Initiated on October
1, 2019,” dated November 22, 2019.
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under other HTSUS numbers including
7215.90.1000, 7215.90.5000,
7221.00.0015, 7221.00.0030,
7221.00.0045, 7222.11.0001,
7222.11.0057, 7222.11.0059,
7222.30.0001, 7227.20.0080,
7227.90.6085, 7228.20.1000, and
7228.60.6000. Specifically excluded are
plain rounds (i.e., non-deformed or
smooth rebar). Also excluded from the
scope is deformed steel wire meeting
ASTM A1064/A1064M with no bar
markings (e.g., mill mark, size or grade)
and without being subject to an
elongation test. HTSUS numbers are
provided for convenience and customs
purposes; however, the written
description of the scope remains
dispositive.

Analysis of Comments Received

All issues raised in this review,
including the likelihood of continuation
or recurrence of dumping in the event
of revocation and the magnitude of the
margin likely to prevail if the AD Order
was revoked, are addressed in the
accompanying Issues and Decision
Memorandum.® The Issues and Decision
Memorandum is a public document and
is on file electronically via Enforcement
and Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov, and to all
parties in the Central Records Unit,
room B8024 of the main Commerce
building. A list of the topics discussed
in the Issues and Decision
Memorandum is attached as an
appendix to this notice. In addition, a
complete version of the Issues and
Decision Memorandum can be accessed
directly at http://enforcement.trade.gov/
frn/. The signed and electronic versions
of the Issues and Decision
Memorandum are identical in content.

Final Results of Sunset Review

Pursuant to sections 751(c)(1) and
752(c)(1) and (3) of the Act, we
determine that revocation of the AD
Order would be likely to lead to the
continuation or recurrence of dumping,
and that the magnitude of the dumping
margin likely to prevail for Mexico
would be a weighted-average dumping
margin up to 66.70 percent.

6 See Memorandum, “Issues and Decision
Memorandum for the Final Results of the First
Expedited Sunset Review of the Antidumping Duty
Order on Steel Concrete Reinforcing Bars from
Mexico,” dated concurrently with, and hereby
adopted by, this notice (Issues and Decision
Memorandum.

Administrative Protective Order (APO)

This notice serves as the only
reminder to parties subject to an APO of
their responsibility concerning the
return or destruction of proprietary
information disclosed under APO in
accordance with 19 CFR 351.305.
Timely notification of the return or
destruction of APO materials or
conversion to judicial protective order is
hereby requested. Failure to comply
with the regulations and terms of an
APO is a violation which is subject to
sanction.

Notification to Interested Parties

We are issuing and publishing the
final results and notice in accordance
with sections 751(c), 752(c), and
777(1)(1) of the Act and 19 CFR 351.218.

Dated: January 28, 2020.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix—List of Topics Discussed in
the Issues and Decision Memorandum

I. Summary
II. Background
II. Scope of the AD Order
IV. History of the AD Order
V. Legal Framework
VI. Discussion of the Issues
1. Likelihood of the Continuation or
Recurrence of Dumping
2. Magnitude of the Margin Likely to
Prevail
VIL Final Results of Review
VIII. Recommendation

[FR Doc. 2020-02255 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[C-570-118]

Wood Mouldings and Millwork
Products From the People’s Republic
of China: Initiation of Countervailing
Duty Investigation

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

DATES: Applicable January 28, 2020.
FOR FURTHER INFORMATION CONTACT:
Irene Gorelik at (202) 482—6905, AD/
CVD Operations, Enforcement and
Compliance, International Trade
Administration, U.S. Department of
Commerce, 1401 Constitution Avenue
NW, Washington, DC 20230.
SUPPLEMENTARY INFORMATION:

The Petition

On January 8, 2020, the U.S.
Department of Commerce (Commerce)

received a countervailing duty (CVD)
petition concerning imports of wood
mouldings and millwork products
(millwork products) from the People’s
Republic of China (China).* The Petition
was filed in proper form by the
Coalition of American Millwork
Producers (the petitioner or the
Coalition).2 The Petition was
accompanied by antidumping duty (AD)
petitions concerning imports of
millwork products from Brazil and
China.

On January 10 and 17, 2020,
Commerce requested supplemental
information pertaining to certain aspects
of the Petition in separate supplemental
questionnaires and phone calls with the
petitioner.3 The petitioner responded to
the supplemental questionnaires on
January 14,4 15,5 and 22, 2020.5

In accordance with section 702(b)(1)
of the Tariff Act of 1930, as amended
(the Act), the petitioner alleges that the
Government of China (GOC) is
providing countervailable subsidies,
within the meaning of sections 701 and
771(5) of the Act, to producers of
millwork products in China and that
imports of such products are materially
injuring, or threatening material injury
to, the domestic millwork products
industry in the United States. Consistent
with section 702(b)(1) of the Act and 19
CFR 351.202(b), for those alleged

1 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Petitions for the Imposition of
Antidumping and Countervailing Duties,” dated
January 8, 2020 (the Petition).

2The Coalition of American Millwork Producers
is comprised of Bright Wood Corporation, Cascade
Wood Products, Inc., Endura Products, Inc., Sierra
Pacific Industries, Sunset Moulding, Woodgrain
Millwork, Inc., and Yuba River Moulding.

3 See Commerce’s Letters, “Petitions for the
Imposition of Antidumping Duties on Imports of
Wood Mouldings and Millwork Products from
Brazil and the People’s Republic of China and
Countervailing Duties on Imports of Wood
Mouldings and Millwork Products from the
People’s Republic of China: Supplemental
Questions,” dated January 10, 2020, and ‘“Petition
for the Imposition of Countervailing Duties on
Imports of Wood Mouldings and Millwork Products
from the People’s Republic of China: Supplemental
Questions,” dated January 10, 2020; see also
Memorandum to the File, “Phone Call with Counsel
to the Petitioner,” dated January 22, 2020 (Scope
Phone Call Memo).

4 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from the People’s Republic of
China: Responses to the First Supplemental
Questions on China CVD Volume IV of the
Petition,” dated January 14, 2020.

5 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Responses to First Supplemental
Questions on General Issues Volume I of the
Petition,” dated January 15, 2020 (General Issues
Supplement).

6 See Petitioner’s Letter, “Responses to Second
Supplemental Questions on General Issues Volume
I of the Petition,” dated January 22, 2020 (Second
General Issues Supplement).
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programs on which we are initiating a
CVD investigation, the Petition is
accompanied by information reasonably
available to the petitioner supporting its
allegations.

Commerce finds that the petitioner
filed the Petition, on behalf of the
domestic industry, because the
Coalition is an interested party under
section 771(9)(F) of the Act. Commerce
also finds that the petitioner
demonstrated sufficient industry
support necessary for the initiation of
the requested CVD investigation.”

Period of Investigation

Because the Petition was filed on
January 8, 2020, the period of
investigation (POI) is January 1, 2019
through December 31, 2019, or the most
recently completed fiscal year for the
GOC and all of the companies under
investigation, provided the GOC and the
companies have the same fiscal year.

Scope of the Investigation

The products covered by this
investigation are millwork products
from China. For a full description of the
scope of this investigation, see the
appendix to this notice.

Scope Comments

During our review of the Petition, we
contacted the petitioner regarding the
proposed scope to ensure that the scope
language in the Petition is an accurate
reflection of the products for which the
domestic industry is seeking relief.8 As
a result, the scope of the Petition was
modified to clarify the description of the
merchandise covered by the Petition.
The description of the merchandise
covered by this investigation, as
described in the appendix to this notice,
reflects these clarifications.

As discussed in the Preamble to
Commerce’s regulations, we are setting
aside a period for interested parties to
raise issues regarding product coverage
(scope).? Commerce will consider all
comments received from interested
parties and, if necessary, will consult
with interested parties prior to the
issuance of the preliminary
determination. If scope comments
include factual information,° all such
factual information should be limited to
public information. To facilitate
preparation of its questionnaires,

7 See the “Determination of Industry Support for
the Petition” section, infra.

8 See General Issues Supplement, Scope Phone
Call Memo, and Second General Issues Supplement.

9 See Antidumping Duties; Countervailing Duties;
Final Rule, 62 FR 27296, 27323 (May 19, 1997)
(Preamble).

10 See 19 CFR 351.102(b) (21) (defining “factual
information”).

Commerce requests that all interested
parties submit such comments by 5:00
p-m. Eastern Time (ET) on February 18,
2020, which is the next business day
after 20 calendar days from the
signature date of this notice.1? Any
rebuttal comments, which may include
factual information, must be filed by
5:00 p.m. ET on February 28, 2020,
which is 10 calendar days from the
initial comments deadline.12

Commerce requests that any factual
information parties consider relevant to
the scope of the investigation be
submitted during this period. However,
if a party subsequently finds that
additional factual information
pertaining to the scope of the
investigation may be relevant, the party
may contact Commerce and request
permission to submit the additional
information. All such submissions must
be filed on the records of the concurrent
AD and CVD investigations.

Filing Requirements

All submissions to Commerce must be
filed electronically via Enforcement and
Compliance’s Antidumping Duty and
Countervailing Duty Centralized
Electronic Service System (ACCESS).13
An electronically filed document must
be received successfully in its entirety
by the time and date it is due.
Documents exempted from the
electronic submission requirements
must be filed manually (i.e., in paper
form) with Enforcement and
Compliance’s APO/Dockets Unit, Room
18022, U.S. Department of Commerce,
1401 Constitution Avenue NW,
Washington, DC 20230, and stamped
with the date and time of receipt by the
applicable deadlines.

Consultations

Pursuant to sections 702(b)(4)(A)(i)
and (ii) of the Act, Commerce notified
representatives of the GOC of the receipt

11 The current deadline for scope comments falls
on Monday, February 17, 2020, which is a federal
holiday. Therefore, in accordance with our Next
Business Day Rule, the deadline is moved to
Tuesday, February 18, 2020. See Notice of
Clarification: Application of “Next Business Day”
Rule for Administrative Determination Deadlines
Pursuant to the Tariff Act of 1930, As Amended, 70
FR 24533 (May 10, 2005).

12 See 19 CFR 351.303(b).

13 See Antidumping and Countervailing Duty
Proceedings: Electronic Filing Procedures;
Administrative Protective Order Procedures, 76 FR
39263 (July 6, 2011); see also Enforcement and
Compliance: Change of Electronic Filing System
Name, 79 FR 69046 (November 20, 2014), for details
of Commerce’s electronic filing requirements,
which went into effect on August 5, 2011.
Information on help using ACCESS can be found at:
https://access.trade.gov/help.aspx, and a handbook
can be found at: https://access.trade.gov/help/
Handbook % 200n % 20Electronic % 20Filling% 20
Procedures.pdf.

of the Petition and provided them the
opportunity for consultations with
respect to the Petition.1 The GOC did
not request consultations.

Determination of Industry Support for
the Petition

Section 702(b)(1) of the Act requires
that a petition be filed on behalf of the
domestic industry. Section 702(c)(4)(A)
of the Act provides that a petition meets
this requirement if the domestic
producers or workers who support the
petition account for: (i) At least 25
percent of the total production of the
domestic like product; and (ii) more
than 50 percent of the production of the
domestic like product produced by that
portion of the industry expressing
support for, or opposition to, the
petition. Moreover, section 702(c)(4)(D)
of the Act provides that, if the petition
does not establish support of domestic
producers or workers accounting for
more than 50 percent of the total
production of the domestic like product,
Commerce shall: (i) Poll the industry or
rely on other information in order to
determine if there is support for the
petition, as required by subparagraph
(A); or (ii) determine industry support
using a statistically valid sampling
method to poll the “industry.”

Section 771(4)(A) of the Act defines
the “industry” as the producers as a
whole of a domestic like product. Thus,
to determine whether a petition has the
requisite industry support, the statute
directs Commerce to look to producers
and workers who produce the domestic
like product. The International Trade
Commission (ITC), which is responsible
for determining whether “the domestic
industry” has been injured, must also
determine what constitutes a domestic
like product in order to define the
industry. While both Commerce and the
ITC must apply the same statutory
definition regarding the domestic like
product,?s they do so for different
purposes and pursuant to a separate and
distinct authority. In addition,
Commerce’s determination is subject to
limitations of time and information.
Although this may result in different
definitions of the like product, such
differences do not render the decision of
either agency contrary to law.16

Section 771(10) of the Act defines the
domestic like product as “a product

14 See Commerce’s Letter, “Countervailing Duty
Petition on Wood Mouldings and Millwork
Products from the People’s Republic of China:
Invitation for Consultations,” dated January 8, 2020.

15 See section 771(10) of the Act.

16 See USEC, Inc. v. United States, 132 F. Supp.
2d 1, 8 (Ct. Int’l Trade 2001) (citing Algoma Steel
Corp., Ltd. v. United States, 688 F. Supp. 639, 644
(Ct. Int’] Trade 1988), aff’d 865 F.2d 240 (Fed. Cir.
1989)).
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which is like, or in the absence of like,
most similar in characteristics and uses
with, the article subject to an
investigation under this title.” Thus, the
reference point from which the
domestic like product analysis begins is
“the article subject to an investigation”
(i.e., the class or kind of merchandise to
be investigated, which normally will be
the scope as defined in the petition).

With regard to the domestic like
product, the petitioner does not offer a
definition of the domestic like product
distinct from the scope of the
investigation.” Based on our analysis of
the information submitted on the
record, we have determined that
millwork products, as defined in the
scope, constitute a single domestic like
product, and we have analyzed industry
support in terms of that domestic like
product.8

On January 23, 2020, we received
comments on industry support from
Composite Technology International,
Inc. (CTI), an importer of the subject
merchandise.1® The petitioner
responded to CTT’s industry support
comments on January 27, 2020.20

In determining whether the petitioner
has standing under section 702(c)(4)(A)
of the Act, we considered the industry
support data contained in the Petition
with reference to the domestic like
product as defined in the “Scope of the
Investigation,” in the appendix to this
notice. To establish industry support,
the petitioner provided the 2018
production of the domestic like product
for the U.S. producers that support the
Petition.2! The petitioner estimated the
production of the domestic like product

17 See Volume I of the Petition, at 13—15; see also
General Issues Supplement, at 11-14.

18 For a discussion of the domestic like product
analysis as applied to this case and information
regarding industry support, see Countervailing Duty
Investigation Initiation Checklist: Wood Mouldings
and Millwork Products from the People’s Republic
of China (China CVD Initiation Checklist) at
Attachment II, Analysis of Industry Support for the
Antidumping and Countervailing Duty Petitions
Covering Wood Mouldings and Millwork Products
from Brazil and the People’s Republic of China
(Attachment II). This checklist is dated
concurrently with this notice and on file
electronically via ACCESS. Access to documents
filed via ACCESS is also available in the Central
Records Unit, Room B8024 of the main Commerce
building.

19 See CTT’s Letter, “Wood Mouldings & Millwork
Products from Brazil and the People’s Republic of
China: Pre-Initiation Comments on Industry
Support,” dated January 23, 2020.

20 See Petitioner’s Letter, “Wood Mouldings and
Millwork Products from Brazil and the People’s
Republic of China: Response to Pre-Initiation
Comments on Industry Support,” dated January 27,
2020.

21 See Volume I of the Petition, at 2-3 and
Exhibits I-3—I-5; see also General Issues
Supplement, at 16 and Exhibits I-Supp—13 and I-
Supp-14.

for the remaining U.S. producers of
millwork products based on production
information from the Moulding and
Millwork Producers Association and the
Architectural Woodwork Institute, as
well as estimated production
information for U.S. producers that are
not members of either of these two
groups.22 The petitioner notes that 2019
production data are not yet available
and contends that 2018 calendar year
production data are a reasonable
estimate of production in 2019.23 The
petitioner compared the production of
the companies supporting the Petition
to the estimated total production of the
domestic like product for the entire
domestic industry.24¢ We relied on data
provided by the petitioner for purposes
of measuring industry support.2°

Our review of the data provided in the
Petition, the General Issues Supplement,
the Second General Issues Supplement,
and other information readily available
to Commerce indicates that the
petitioner has established industry
support for the Petition.26 First, the
Petition established support from
domestic producers (or workers)
accounting for more than 50 percent of
the total production of the domestic like
product and, as such, Commerce is not
required to take further action in order
to evaluate industry support (e.g.,
polling).27 Second, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 702(c)(4)(A)(i) of the Act
because the domestic producers (or
workers) who support the Petition
account for at least 25 percent of the
total production of the domestic like
product.28 Finally, the domestic
producers (or workers) have met the
statutory criteria for industry support
under section 702(c)(4)(A)(ii) of the Act
because the domestic producers (or
workers) who support the Petition
account for more than 50 percent of the
production of the domestic like product
produced by that portion of the industry

22 See Volume I of the Petition, at 2—4 and
Exhibits I-3, I-6, I-7, I-8, and I-9; see also General
Issues Supplement, at 16-18 and Exhibits I-Supp—
14—I-Supp-16.

23 See Second General Issues Supplement, at 7—
8.

24 See Volume I of the Petition, at 4 and Exhibit
I-3; see also General Issues Supplement, at 16 and
Exhibit I-Supp-14.

25 See Volume I of the Petition, at 2—4 and
Exhibits [-3—I-9; see also General Issues
Supplement, at 14—18 and Exhibits I-Supp-11—I-
Supp-16. For further discussion, see China CVD
Initiation Checklist, at Attachment II.

26 See China CVD Initiation Checklist, at
Attachment II.

27 See section 702(c)(4)(D) of the Act; see also
China CVD Initiation Checklist, at Attachment II.

28 See China CVD Initiation Checklist, at
Attachment II.

expressing support for, or opposition to,
the Petition.29 Accordingly, Commerce
determines that the Petition was filed on
behalf of the domestic industry within
the meaning of section 702(b)(1) of the
Act.30

Injury Test

Because China is a “Subsidies
Agreement Country”” within the
meaning of section 701(b) of the Act,
section 701(a)(2) of the Act applies to
this investigation. Accordingly, the ITC
must determine whether imports of the
subject merchandise from China
materially injures, or threatens material
injury to, a U.S. industry.

Allegations and Evidence of Material
Injury and Causation

The petitioner alleges that imports of
the subject merchandise are benefitting
from countervailable subsidies and that
such imports are causing, or threaten to
cause, material injury to the U.S.
industry producing the domestic like
product. In addition, the petitioner
alleges that subject imports exceed the
negligibility threshold provided for
under section 771(24)(A) of the Act.31

The petitioner contends that the
industry’s injured condition is
illustrated by a significant and
increasing volume of subject imports;
reduced market share; underselling and
price depression or suppression; lost
sales and revenues; declining financial
performance; a decline in the domestic
industry’s capacity utilization and
production and related workers;
shuttered manufacturing facilities and
bankruptcies; and actual and potential
negative effects on cash flow.32 We have
assessed the allegations and supporting
evidence regarding material injury,
threat of material injury, causation, as
well as negligibility, and we have
determined that these allegations are
properly supported by adequate
evidence, and meet the statutory
requirements for initiation.33

Initiation of CVD Investigation

Based on the examination of the
Petition and supplemental responses,
we find that the Petition meets the
requirements of section 702 of the Act.
Therefore, we are initiating a CVD

29]d.

30d.

31 See General Issues Supplement, at 18-19 and
Exhibit I-Supp-17.

32 See Volume I of the Petition, at 12—-13, 15-26,
and Exhibits I-13 through I-23.

33 See China CVD Initiation Checklist, at
Attachment III, Analysis of Allegations and
Evidence of Material Injury and Causation for the
Antidumping Duty Petition Covering Wood
Mouldings and Millwork Products from Brazil and
the Republic of China (Attachment III).
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investigation to determine whether
imports of millwork products from
China benefit from countervailable
subsidies conferred by the GOC. In
accordance with section 703(b)(1) of the
Act and 19 CFR 351.205(b)(1), unless
postponed, we will make our
preliminary determination no later than
65 days after the date of this initiation.

Based on our review of the Petition
and supplemental responses, we find
that there is sufficient information to
initiate a CVD investigation on 37 of the
38 alleged programs. For a full
discussion of the basis for our decision
to initiate on each program, see China
CVD Initiation Checklist. A public
version of the initiation checklist for
this investigation is available on
ACCESS.

Respondent Selection

The petitioner named 92 companies
in China as producers/exporters of
millwork products.34 Following
standard practice in CVD investigations,
in the event Commerce determines that
the number of companies is large and it
cannot individually examine each
company based upon Commerce’s
resources, where appropriate,
Commerce intends to select respondents
based on U.S. Customs and Border
Protection (CBP) data for U.S. imports of
millwork products from China during
the POI under the appropriate
Harmonized Tariff Schedule of the
United States numbers listed within the
scope in the appendix, below.

On January 17, 2020, Commerce
released CBP data for U.S. imports of
millwork products from China under
Administrative Protective Order (APO)
to all parties with access to information
protected by APO and indicated that
interested parties wishing to comment
regarding the CBP data and respondent
selection must do so within three
business days of the publication date of
the notice of initiation of this CVD
investigation.35 Commerce will not
accept rebuttal comments regarding the
CBP data or respondent selection.
Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305(b).
Instructions for filing such applications
may be found on the Commerce’s
website at http://enforcement.trade.gov/
apo.

34 See Volume I of the Petitions, at Exhibit I-11;
see also General Issues Supplement at Exhibit I-
Supp-1.

35 See Memorandum, ‘“Wood Mouldings and
Millwork Products from the People’s Republic of
China Countervailing Duty Petition: Release of
Customs Data from U.S. Customs and Border
Protection,” dated January 17, 2020.

Distribution of Copies of the Petition

In accordance with section
702(b)(4)(A)(1) of the Act and 19 CFR
351.202(f), copies of the public version
of the Petition have been provided to
the GOC via ACCESS. To the extent
practicable, we will attempt to provide
a copy of the public version of the
Petition to each exporter named in the
Petition as provided under 19 CFR
351.203(c)(2).

ITC Notification

We will notify the ITC of our
initiation, as required by section 702(d)
of the Act.

Preliminary Determination by the ITC

The ITC will preliminarily determine,
within 45 days after the date on which
the Petition was filed, whether there is
a reasonable indication that imports of
millwork products from China are
materially injuring, or threatening
material injury to, a U.S. industry.3¢ A
negative ITC determination will result
in the investigation being terminated.37
Otherwise, this CVD investigation will
proceed according to statutory and
regulatory time limits.

Submission of Factual Information

Factual information is defined in 19
CFR 351.102(b)(21) as: (i) Evidence
submitted in response to questionnaires;
(ii) evidence submitted in support of
allegations; (iii) publicly available
information to value factors under 19
CFR 351.408(c) or to measure the
adequacy of remuneration under 19 CFR
351.511(a)(2); (iv) evidence placed on
the record by Commerce; and (v)
evidence other than factual information
described in (i)—(iv). Section 351.301(b)
of Commerce’s regulations requires any
party, when submitting factual
information, to specify under which
subsection of 19 CFR 351.102(b)(21) the
information is being submitted 38 and, if
the information is submitted to rebut,
clarify, or correct factual information
already on the record, to provide an
explanation identifying the information
already on the record that the factual
information seeks to rebut, clarify, or
correct.3® Time limits for the
submission of factual information are
addressed in 19 CFR 351.301, which
provides specific time limits based on
the type of factual information being
submitted. Interested parties should
review the regulations prior to

36 See section 703(a)(2) of the Act.
37 See section 703(a)(1) of the Act.
38 See 19 CFR 351.301(b).

39 See 19 CFR 351.301(b)(2).

submitting factual information in this
investigation.

Extensions of Time Limits

Parties may request an extension of
time limits before the expiration of a
time limit established under 19 CFR
351.301, or as otherwise specified by
Commerce. In general, an extension
request will be considered untimely if it
is filed after the expiration of the time
limit established under 19 CFR 351.301.
For submissions that are due from
multiple parties simultaneously, an
extension request will be considered
untimely if it is filed after 10:00 a.m. ET
on the due date. Under certain
circumstances, we may elect to specify
a different time limit by which
extension requests will be considered
untimely for submissions which are due
from multiple parties simultaneously. In
such a case, we will inform parties in
the letter or memorandum setting forth
the deadline (including a specified time)
by which extension requests must be
filed to be considered timely. An
extension request must be made in a
separate, stand-alone submission; under
limited circumstances we will grant
untimely-filed requests for the extension
of time limits. Parties should review
Extension of Time Limits; Final Rule, 78
FR 57790 (September 20, 2013),
available at: http://www.gpo.gov/fdsys/
pkg/FR-2013-09-20/html/2013-
22853.htm, prior to submitting factual
information in this investigation.

Certification Requirements

Any party submitting factual
information in an AD or CVD
proceeding must certify to the accuracy
and completeness of that information.4°
Parties must use the certification
formats provided in 19 CFR
351.303(g).4* Commerce intends to
reject factual submissions if the
submitting party does not comply with
the applicable certification
requirements.

Notification to Interested Parties

Interested parties must submit
applications for disclosure under APO
in accordance with 19 CFR 351.305. On
January 22, 2008, Commerce published
Antidumping and Countervailing Duty
Proceedings: Documents Submission
Procedures; APO Procedures, 73 FR
3634 (January 22, 2008). Parties wishing

40 See section 782(b) of the Act.

41 See Certification of Factual Information to
Import Administration During Antidumping and
Countervailing Duty Proceedings, 78 FR 42678 (July
17, 2013) (Final Rule); see also frequently asked
questions regarding the Final Rule, available at
http://enforcement.trade.gov/tlei/notices/factual_
info_final_rule_FAQ_07172013.pdyf.


http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://enforcement.trade.gov/tlei/notices/factual_info_final_rule_FAQ_07172013.pdf
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://www.gpo.gov/fdsys/pkg/FR-2013-09-20/html/2013-22853.htm
http://enforcement.trade.gov/apo
http://enforcement.trade.gov/apo
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to participate in this investigation
should ensure that they meet the
requirements of these procedures (e.g.,
the filing of letters of appearance as
discussed at 19 CFR 351.103(d)).

This notice is issued and published
pursuant to sections 702(c)(2) and 777(i)
of the Act, and 19 CFR 351.203(c).

Dated: January 28, 2020.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

Scope of the Investigation

The merchandise subject to this
investigation consists of wood mouldings
and millwork products that are made of
wood (regardless of wood species), bamboo,
laminated veneer lumber (LVL), or of wood
and composite materials (where the
composite materials make up less than 50
percent of the total merchandise), and which
are continuously shaped wood that
undergoes additional manufacturing or
finger-jointed or edge-glued moulding or
millwork blanks (whether or not resawn).

The percentage of composite materials
contained in a wood moulding or millwork
product is measured by length, except when
the composite material is a coating or
cladding. Wood mouldings and millwork
products that are coated or clad, even along
their entire length, with a composite
material, but that are otherwise comprised of
wood, LVL, or wood and composite materials
(where the non-coating composite materials
make up 50 percent or less of the total
merchandise) are covered by the scope.

The merchandise subject to this
investigation consists of wood, LVL, bamboo,
or a combination of wood and composite
materials that is continuously shaped
throughout its length (with the exception of
any endwork/dados), profiled wood having a
repetitive design in relief, similar milled
wood architectural accessories, such as
rosettes and plinth blocks, and finger-jointed
or edge-glued moulding or millwork blanks
(whether or not resawn). The scope includes
continuously shaped wood in the forms of
dowels, building components such as interior
paneling and jamb parts, and door
components such as rails and stiles.

The covered products may be solid wood,
laminated, finger-jointed, edge-glued, face-
glued, or otherwise joined in the production
or remanufacturing process and are covered
by the scope whether imported raw, coated
(e.g., gesso, polymer, or plastic), primed,
painted, stained, wrapped (paper or vinyl
overlay), any combination of the
aforementioned surface coatings, treated, or
which incorporate rot-resistant elements
(whether wood or composite). The covered
products are covered by the scope whether or
not any surface coating(s) or covers obscures
the grain, textures, or markings of the wood,
whether or not they are ready for use or
require final machining (e.g., endwork/dado,
hinge/strike machining, weatherstrip or
application thereof, mitre) or packaging.

All wood mouldings and millwork
products are included within the scope even

if they are trimmed; cut-to-size; notched;
punched; drilled; or have undergone other
forms of minor processing.

Subject merchandise also includes wood
mouldings and millwork products that have
been further processed in a third country,
including but not limited to trimming,
cutting, notching, punching, drilling, coating,
or any other processing that would not
otherwise remove the merchandise from the
scope of the investigation if performed in the
country of manufacture of the in-scope
product.

Excluded from the scope of this
investigation are exterior fencing, exterior
decking and exterior siding products
(including solid wood siding, non-wood
siding (e.g., composite or cement), and
shingles) that are not LVL or finger jointed;
finished and unfinished doors; flooring; parts
of stair steps (including newel posts,
balusters, easing, gooseneck, risers, treads
and rail fittings); and picture frame
components three feet and under in
individual lengths.

Excluded from the scope of this
investigation are all products covered by the
scope of the antidumping and countervailing
duty orders on Hardwood Plywood from the
People’s Republic of China. See Certain
Hardwood Plywood Products from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair
Value, and Antidumping Duty Order, 83 FR
504 (January 4, 2018); Certain Hardwood
Plywood Products from the People’s Republic
of China: Countervailing Duty Order, 83 FR
513 (January 4, 2018).

Excluded from the scope of this
investigation are all products covered by the
scope of the antidumping and countervailing
duty orders on Multilayered Wood Flooring
from the People’s Republic of China. See
Multilayered Wood Flooring from the
People’s Republic of China: Amended Final
Determination of Sales at Less Than Fair
Value and Antidumping Duty Order, 76 FR
76690 (December 8, 2011); Multilayered
Wood Flooring from the People’s Republic of
China: Countervailing Duty Order, 76 FR
76693 (December 8, 2011).

Imports of wood mouldings and millwork
products are primarily entered under the
following Harmonized Tariff Schedule of the
United States (HTSUS) numbers:
4409.10.4010, 4409.10.4090, 4409.10.4500,
4409.10.5000, 4409.22.4000, 4409.22.5000,
4409.29.4100, and 4409.29.5100. Imports of
wood mouldings and millwork products may
also enter under HTSUS numbers:
4409.10.6000,4409.10.6500, 4409.22.6000,
4409.22.6500, 4409.29.6100, 4409.29.6600,
4418.99.9095 and 4421.99.9780. While the
HTSUS subheadings are provided for
convenience and customs purposes, the
written description of the scope of this
investigation is dispositive.

[FR Doc. 2020-02153 Filed 2—4-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648-XA027]

North Pacific Fishery Management
Council; Public Meeting

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of public meeting.

SUMMARY: The North Pacific Fishery
Management Council (Council) Scallop
Plan Team will meet on February 19,
2020, in Kodiak, AK.

DATES: The meeting will be held on
Wednesday, February 19, 2020, from 9
a.m. to 5 p.m. Alaska Standard Time.
ADDRESSES: The meeting will be held at
the Alaska Department of Fish and
Game Office, 351 Research Ct., Kodiak,
AK 99615. Teleconference line is: (907)
271-2896.

Council address: North Pacific
Fishery Management Council, 1007
West Third, Suite 400, Anchorage, AK
99501-2252; telephone: (907) 271-2809.
FOR FURTHER INFORMATION CONTACT: Jim
Armstrong, Council staff; telephone:
(907) 271-2809.

SUPPLEMENTARY INFORMATION:

Agenda
Wednesday, February 19, 2020

The Council’s Scallop Plan Team will
update the status of the Statewide
Scallop Stocks and Stock Assessment
and Fishery Evaluation (SAFE) report,
including catch specification
recommendations for the 2020 fishing
year. Additionally, there will be
discussion of survey results and the
scallop assessment program, survey
plans for 2020, and a review and update
of scallop research priorities. The
agenda is subject to change and will be
posted at https://meetings.npfmc.org/
Meeting/Details/1283.

Public Comment

Public comment letters will be
accepted and should be submitted either
electronically at: https://
meetings.npfmc.org/Meeting/Details/
1283 or through the mail: North Pacific
Fishery Management Council, 1007
West Third, Suite 400, Anchorage, AK
99501-2252.

Special Accommodations

The meeting is physically accessible
to people with disabilities. Requests for
sign language interpretation or other
auxiliary aids should be directed to


https://meetings.npfmc.org/Meeting/Details/1283
https://meetings.npfmc.org/Meeting/Details/1283
https://meetings.npfmc.org/Meeting/Details/1283
https://meetings.npfmc.org/Meeting/Details/1283
https://meetings.npfmc.org/Meeting/Details/1283
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Shannon Gleason at (907) 271-2809 at
least 7 working days prior to the
meeting date.

Authority: 16 U.S.C. 1801 et seq.

Dated: January 30, 2020.
Diane M. DeJames-Daly,

Acting Deputy Director, Office of Sustainable
Fisheries, National Marine Fisheries Service.

[FR Doc. 2020-02165 Filed 2—4—20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[RTID 0648—-XR067]

Takes of Marine Mammals Incidental to
Specified Activities; Taking Marine
Mammals Incidental to U.S. Navy 2020
Ice Exercise Activities in the Beaufort
Sea and Arctic Ocean

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice; issuance of an Incidental
Harassment Authorization (IHA).

SUMMARY: In accordance with the
regulations implementing the Marine
Mammal Protection Act (MMPA) as
amended, notification is hereby given
that NMFS has issued an IHA to the
United States Department of the Navy
(Navy) to incidentally harass, by Level
B harassment only, marine mammals
during submarine training and testing
activities associated with Ice Exercise
2020 (ICEX20) north of Prudhoe Bay,
Alaska. The Navy’s activities are
considered military readiness activities
pursuant to the MMPA, as amended by
the National Defense Authorization Act
for Fiscal Year 2004 (NDAA).

DATES: This authorization is effective
from February 1, 2020, through January
31, 2021.

FOR FURTHER INFORMATION CONTACT:
Amy Fowler, Office of Protected
Resources, NMFS, (301) 427—8401.
Electronic copies of the application and
supporting documents, as well as a list
of the references cited in this document,
may be obtained online at: https://
www.fisheries.noaa.gov/permit/
incidental-take-authorizations-under-
marine-mammal-protection-act. In case
of problems accessing these documents,
please call the contact listed above.
SUPPLEMENTARY INFORMATION:

Background

The MMPA prohibits the “take” of
marine mammals, with certain
exceptions. Sections 101(a)(5)(A) and

(D) of the MMPA (16 U.S.C. 1361 et
seq.) direct the Secretary of Commerce
(as delegated to NMFS) to allow, upon
request, the incidental, but not
intentional, taking of small numbers of
marine mammals by U.S. citizens who
engage in a specified activity (other than
commercial fishing) within a specified
geographical region if certain findings
are made and either regulations are
issued or, if the taking is limited to
harassment, a notice of a proposed
incidental take authorization may be
provided to the public for review.

Authorization for incidental takings
shall be granted if NMFS finds that the
taking will have a negligible impact on
the species or stock(s) and will not have
an unmitigable adverse impact on the
availability of the species or stock(s) for
taking for subsistence uses (where
relevant). Further, NMFS must prescribe
the permissible methods of taking and
other “means of effecting the least
practicable adverse impact” on the
affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of the species or stocks for
taking for certain subsistence uses
(referred to in shorthand as
“mitigation”); and requirements
pertaining to the monitoring and
reporting of the takings must be set
forth.

The NDAA (Pub. L. 108-136)
removed the “small numbers” and
“specified geographical region”
limitations indicated above and
amended the definition of “harassment”
as it applies to a “military readiness
activity.” The activity for which
incidental take of marine mammals is
being requested addressed here qualifies
as a military readiness activity. The
definitions of all applicable MMPA
statutory terms cited above are included
in the relevant sections below.

Summary of Request

On July 3, 2019, NMFS received a
request from the Navy for an IHA to take
marine mammals incidental to
submarine training and testing
activities, including establishment of a
tracking range on an ice floe in the
Beaufort Sea and Arctic Ocean north of
Prudhoe Bay, Alaska. The application
was deemed adequate and complete on
November 22, 2019. The Navy’s request
was for take of ringed seals (Pusa
hispida hispida) and bearded seals
(Erignathus barbatus) by Level B
harassment. Neither the Navy nor NMFS
expect serious injury or mortality to
result from this activity. Therefore, an
[HA is appropriate.

NMFS previously issued an IHA to
the Navy for similar activities
conducted in 2018 (83 FR 6522;
February 14, 2018). The Navy complied
with all the requirements (e.g.,
mitigation, monitoring, and reporting) of
the previous IHA and information
regarding their monitoring results may
be found in the Estimated Take section.

Description of Proposed Activity

The Navy proposes to conduct
submarine training and testing activities
from an ice camp established on an ice
floe in the Beaufort Sea and Arctic
Ocean for approximately six weeks
beginning in February 2020. The ice
camp would be established
approximately 100—200 nautical miles
(nmi) north of Prudhoe Bay, Alaska. The
submarine training and testing activities
would occur over approximately four
weeks during the six-week period.
Submarine active acoustic transmissions
may result in occurrence of temporary
hearing impairment (temporary
threshold shift (TTS)) and behavioral
harassment (Level B harassment) of
ringed and bearded seals.

A detailed description of ICEX20
activities is provided in the Federal
Register notice for the proposed IHA (84
FR 68886; December 17, 2019). Since
that time, no changes have been made
to the planned activities. Therefore, a
detailed description is not provided
here. Please refer to that Federal
Register notice for the description of the
specific activity.

Comments and Responses

A notice of NMFS’s proposal to issue
an IHA to the Navy was published in
the Federal Register on December 17,
2019 (84 FR 68886). That notice
described, in detail, the Navy’s activity,
the marine mammal species that may be
affected by the activity, and the
anticipated effects on marine mammals.
During the 30-day public comment
period, NMFS received a comment letter
from the Marine Mammal Commission
(Commission).

Comment 1: The Commission noted
that the Navy used cutoff distances
instead of relying on Bayesian biphasic
dose response functions (BRFs) to
inform take estimates. The Commission
asserted that the cutoff distances used
by the Navy are unsubstantiated and
that the Navy arbitrarily set a cutoff
distance of 10 kilometers (km) for
pinnipeds, which could effectively
eliminate a large portion of the
estimated number of takes. The
Commission, therefore, recommended
that the Navy refrain from using cut-off
distances in conjunction with the
Bayesian BRFs.


https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
https://www.fisheries.noaa.gov/permit/incidental-take-authorizations-under-marine-mammal-protection-act
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Response: We disagree with the
Commission’s recommendation. The
derivation of the behavioral response
functions and associated cutoff
distances is provided in the Navy’s
Criteria and Thresholds for U.S. Navy
Acoustic and Explosive Effects Analysis
(Phase III) technical report (Navy
2017a). The consideration of proximity
(distance cutoff) was part of criteria
developed in consultation with NMFS
and was applied within the Navy’s BRF.
Distance cutoffs beyond which the
potential of significant behavioral
responses were considered to be
unlikely were used in conducting
analysis for ICEX20. The Navy’s BRF
applied within these distances is an
appropriate method for providing a
realistic (but still conservative where
some uncertainties exist) estimate of
impact and potential take for these
activities.

Comment: The Commission
recommended that NMFS stipulate that
an IHA Renewal is a one-time
opportunity in all Federal Register
notices requesting comments on
possibility of a Renewal, on its web page
detailing the Renewal process, and in all
draft and final authorizations that
include a term and condition for
Renewal.

Response: NMFS’ website indicates
that Renewals are good for “up to
another year of the activities covered in
the initial IHA.”” NMFS has never issued
a Renewal for more than one year, and
in no place have we implied that

Renewals are available for more than
one year. Any given Federal Register
notice considering a Renewal clearly
indicates that it is only being considered
for one year. Accordingly, changes to
the Renewal language on the website,
Federal Register notices, or
authorizations is not necessary.

Changes From the Proposed IHA to
Final THA

NMFS has added specific elements
that must be reported in the Navy’s
post-activity monitoring report. These
requirements are detailed in the
Monitoring and Reporting section of this
notice.

Description of Marine Mammals in the
Area of Specified Activities

Sections 3 and 4 of the application
summarize available information
regarding status and trends, distribution
and habitat preferences, and behavior
and life history, of ringed and bearded
seals. Additional information regarding
population trends and threats may be
found in NMFS’s Stock Assessment
Reports (SARs; https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mamimal-stock-assessments) and more
general information about these species
(e.g., physical and behavioral
descriptions) may be found on NMFS’s
website (https://
www.fisheries.noaa.gov/find-species).

Table 1 lists all species with expected
potential for occurrence in the project

area and summarizes information
related to the population or stock,
including regulatory status under the
MMPA and ESA and potential
biological removal (PBR), where known.
For taxonomy, we follow Committee on
Taxonomy (2018). PBR is defined by the
MMPA as the maximum number of
animals, not including natural
mortalities, that may be removed from a
marine mammal stock while allowing
that stock to reach or maintain its
optimum sustainable population (as
described in NMFS’s SARs). While no
mortality or serious injury is anticipated
or authorized here, PBR and annual
serious injury and mortality from
anthropogenic sources are included here
as gross indicators of the status of the
species and other threats.

Marine mammal abundance estimates
presented in this notice represent the
total number of individuals that make
up a given stock or the total number
estimated within a particular study or
survey area. NMFS’s stock abundance
estimates for most species represent the
total estimate of individuals within the
geographic area, if known, that comprise
that stock. For some species, this
geographic area may extend beyond U.S.
waters. All managed stocks in this
region are assessed in NMFS’s U.S.
Alaska SARs (Muto et al., 2019). All
values presented in Table 1 are the most
recent available at the time of
publication and are available in the
2018 Alaska SARs (Muto et al., 2019).

TABLE 1—MARINE MAMMAL SPECIES POTENTIALLY PRESENT IN THE PROJECT AREA

ESA/
MMPA Stock abundance Annual
Common name Scientific name Stock status; V, Nmin, most recent PBR M/SI3
strategic abundance survey)?2
(Y/N)1
Order Cetartiodactyla—Cetacea—Superfamily Mysticeti (baleen whales)
Family Balaenidai
Bowhead whale .............. Balaena mysticetus ........ Western Arctic ................ E/D;Y 16,982 (0.058, 16,091, 161 s 44
2011).
Superfamily Odontoceti (toothed whales, dolphins, and porpoises)
Family Delphinidae
Beluga whale ................. Delphinapterus leucas ... | Beaufort Sea .................. -/-;N 39,258 (0.229, 32,453, 649 .. 166
1992).
Order Carnivora—Superfamily Pinnipedia
Family Phocidae (earless seals)
Ringed seal ........ccccoeee Pusa hispida hispida ...... Alaska .....ccccccoevvveeeineeenn. T/D;Y 170,000 (-, 170,000, 5,100 (Bering Sea-U.S. 1,054
2013) (Bering Sea and portion only).
Sea of Okhotsk only).
Bearded seal .................. Erignathus barbatus ....... Alaska ......cccceeeeieeeininnn. T/D;Y 299,174 (-, 273,676, 8,210 (Bering Sea-U.S. 557
2012) (Bering Sea- portion only).
U.S. portion only).

1 Endangered Species Act (ESA) status: Endangered (E), Threatened (T)/MMPA status: Depleted (D). A dash (-) indicates that the species is not listed under the
ESA or designated as depleted under the MMPA. Under the MMPA, a strategic stock is one for which the level of direct human-caused mortality exceeds PBR or
which is determined to be declining and likely to be listed under the ESA within the foreseeable future. Any species or stock listed under the ESA is automatically
designated under the MMPA as depleted and as a strategic stock.

2NMFS marine mammal stock assessment reports online at: www.nmfs.noaa.gov/pr/sars/. CV is coefficient of variation; Nmin is the minimum estimate of stock
abundance. In some cases, CV is not applicable.


https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/national/marine-mammal-protection/marine-mammal-stock-assessments
https://www.fisheries.noaa.gov/find-species
https://www.fisheries.noaa.gov/find-species
http://www.nmfs.noaa.gov/pr/sars/
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3These values, found in NMFS’s SARs, represent annual levels of human-caused mortality plus serious injury from all sources combined (e.g., commercial fish-
eries, ship strike). Annual M/SI often cannot be determined precisely and is in some cases presented as a minimum value or range. A CV associated with estimated
mortality due to commercial fisheries is presented in some cases.
NOTE: /talicized species are not expected to be taken.

All species that could potentially
occur in the proposed survey areas are
included in Table 1. However, the
temporal and/or spatial occurrence of
bowhead whales and beluga whales is
such that take is not expected to occur,
and they are not discussed further
beyond the explanation provided here.
Bowhead whales migrate annually from
wintering areas (December to March) in
the northern Bering Sea, through the
Chukchi Sea in the spring (April
through May), to the eastern Beaufort
Sea, where they spend much of the
summer (June through early to mid-
October) before returning again to the
Bering Sea (Muto et al., 2017). They are
unlikely to be found in the ICEX20
study area during the February through
April ICEX20 timeframe. Beluga whales
follow a similar pattern, as they tend to
spend winter months in the Bering Sea
and migrate north to the eastern
Beaufort Sea during the summer
months.

In addition, the polar bear (Ursus
maritimus) may be found in the project
area. However, polar bears are managed
by the U.S. Fish and Wildlife Service
and are not considered further in this
document.

A detailed description of the species
likely to be affected by ICEX20,
including brief introductions to the
species and relevant stocks as well as
available information regarding
population trends and threats, and
information regarding local occurrence,
were provided in the Federal Register
notice for the proposed IHA (84 FR
68886; December 17, 2019). Since that
time, we are not aware of any changes
in the status of these species and stocks;
therefore, detailed descriptions are not
provided here. Please refer to that
Federal Register notice for these
descriptions. Please also refer to
NFMS’s website (https://
www.fisheries.noaa.gov/find-species) for
generalized species accounts.

Potential Effects of Specified Activities
on Marine Mammals and Their Habitat

The effects of underwater noise from
submarine training and testing activities
have the potential to result in behavioral
harassment of marine mammals in the
vicinity of the study area. The notice of
proposed IHA (84 FR 68886; December
17, 2019) included a discussion of the
effects of anthropogenic noise on marine
mammals and the potential effects of
underwater noise from ICEX20 activities
on marine mammals and their habitat.

That information and analysis is
incorporated by reference in to this final
IHA determination and is not repeated
here; please refer to the notice of
proposed IHA (84 FR 68886; December
17, 2019).

Estimated Take

This section provides an estimate of
the number of incidental takes
authorized through this IHA, which will
inform NMFS’ negligible impact
determination.

Harassment is the only type of take
expected to result from these activities.
For this military readiness activity, the
MMPA defines harassment as (i) Any
act that injures or has the significant
potential to injure a marine mammal or
marine mammal stock in the wild (Level
A harassment); or (ii) Any act that
disturbs or is likely to disturb a marine
mammal or marine mammal stock in the
wild by causing disruption of natural
behavioral patterns, including, but not
limited to, migration, surfacing, nursing,
breeding, feeding, or sheltering, to a
point where the behavioral patterns are
abandoned or significantly altered
(Level B harassment).

Authorized takes are by Level B
harassment only, in the form of
disruption of behavioral patterns and
TTS, for individual marine mammals
resulting from exposure to acoustic
transmissions. Based on the nature of
the activity, Level A harassment is
neither anticipated nor authorized, and
as described previously, no serious
injury or mortality is anticipated or
authorized for this activity. Below we
describe how the take is estimated.

Generally speaking, we estimate take
from exposure to sound by considering:
(1) Acoustic thresholds above which
NMFS believes the best available
science indicates marine mammals will
be behaviorally harassed or incur some
degree of permanent hearing
impairment; (2) the area or volume of
water that will be ensonified above
these levels in a day; (3) the density or
occurrence of marine mammals within
these ensonified areas; and, (4) and the
number of days of activities. For this
IHA, the Navy employed a sophisticated
model known as the Navy Acoustic
Effects Model (NAEMO) for assessing
the impacts of underwater sound.

Acoustic Thresholds

Using the best available science,
NMFS applies acoustic thresholds that
identify the received level of

underwater sound above which exposed
marine mammals would be reasonably
expected to be behaviorally harassed
(equated to Level B harassment) or to
incur permanent threshold shift (PTS) of
some degree (equated to Level A
harassment).

Level B Harassment for non-explosive
sources—In coordination with NMFS,
the Navy developed behavioral
thresholds to support environmental
analyses for the Navy’s testing and
training military readiness activities
utilizing active sonar sources; these
behavioral harassment thresholds are
used here to evaluate the potential
effects of the active sonar components of
the proposed action. The response of a
marine mammal to an anthropogenic
sound will depend on the frequency,
duration, temporal pattern and
amplitude of the sound as well as the
animal’s prior experience with the
sound and the context in which the
sound is encountered (i.e., what the
animal is doing at the time of the
exposure). The distance from the sound
source and whether it is perceived as
approaching or moving away can also
affect the way an animal responds to a
sound (Wartzok et al. 2003). For marine
mammals, a review of responses to
anthropogenic sound was first
conducted by Richardson et al. (1995).
Reviews by Nowacek et al. (2007) and
Southall et al. (2007) address studies
conducted since 1995 and focus on
observations where the received sound
level of the exposed marine mammal(s)
was known or could be estimated.

Multi-year research efforts have
conducted sonar exposure studies for
odontocetes and mysticetes (Miller et al.
2012; Sivle et al. 2012). Several studies
with captive animals have provided
data under controlled circumstances for
odontocetes and pinnipeds (Houser et
al. 2013a; Houser et al. 2013b). Moretti
et al. (2014) published a beaked whale
dose-response curve based on passive
acoustic monitoring of beaked whales
during U.S. Navy training activity at
Atlantic Underwater Test and
Evaluation Center during actual Anti-
Submarine Warfare exercises. This new
information necessitated the update of
the behavioral response criteria for the
U.S. Navy’s environmental analyses.

Southall et al. (2007) synthesized data
from many past behavioral studies and
observations to determine the likelihood
of behavioral reactions at specific sound
levels. While in general, the louder the
sound source the more intense the
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behavioral response, it was clear that
the proximity of a sound source and the
animal’s experience, motivation, and
conditioning were also critical factors
influencing the response (Southall et al.
2007). After examining all of the
available data, the authors felt that the
derivation of thresholds for behavioral
response based solely on exposure level
was not supported because context of
the animal at the time of sound
exposure was an important factor in
estimating response. Nonetheless, in
some conditions, consistent avoidance
reactions were noted at higher sound
levels depending on the marine
mammal species or group allowing
conclusions to be drawn. Phocid seals
showed avoidance reactions at or below
190 decibels (dB) referenced to 1
microPascal (uPa) @1 m; thus, seals may
actually receive levels adequate to

produce TTS before avoiding the source.

The Navy’s Phase III proposed
pinniped behavioral threshold has been
updated based on controlled exposure
experiments on the following captive
animals: Hooded seal, gray seal, and
California sea lion (Gotz et al. 2010;
Houser et al. 2013a; Kvadsheim et al.
2010). Overall exposure levels were
110-170 dB re 1 pPa for hooded seals,
140-180 dB re 1 uPa for gray seals and
125-185 dB re 1 pPa for California sea
lions; responses occurred at received
levels ranging from 125 to 185 dB re 1
uPa. However, the means of the
response data were between 159 and
170 dB re 1 uPa. Hooded seals were
exposed to increasing levels of sonar
until an avoidance response was
observed, while the grey seals were
exposed first to a single received level
multiple times, then an increasing
received level. Each individual
California sea lion was exposed to the
same received level 10 times. These
exposure sessions were combined into a
single response value, with an overall
response assumed if an animal
responded in any single session.
Because these data represent a dose-
response type relationship between
received level and a response, and
because the means were all tightly
clustered, the Bayesian biphasic
Behavioral Response Function for

pinnipeds most closely resembles a
traditional sigmoidal dose-response
function at the upper received levels
and has a 50 percent probability of
response at 166 dB re 1 uPa.
Additionally, to account for proximity
to the source discussed above and based
on the best scientific information, a
conservative distance of 10 km is used
beyond which exposures would not
constitute a take under the military
readiness definition. NMFS used this
dose response function to predict
behavioral harassment of pinnipeds for
this activity.

Level A harassment and TTS—NMFS’
Technical Guidance for Assessing the
Effects of Anthropogenic Sound on
Marine Mammal Hearing (Version 2.0)
(Technical Guidance, 2018) identifies
dual criteria to assess auditory injury
(Level A harassment) to five different
marine mammal groups (based on
hearing sensitivity) as a result of
exposure to noise from two different
types of sources (impulsive or non-
impulsive).

These thresholds were developed by
compiling the best available science and
soliciting input multiple times from
both the public and peer reviewers to
inform the final product. The references,
analysis, and methodology used in the
development of the thresholds are
described in the Technical Guidance,
which may be accessed at https://
www.fisheries.noaa.gov/national/
marine-mammal-protection/marine-
mammal-acoustic-technical-guidance.

The Navy’s PTS/TTS analyses begins
with mathematical modeling to predict
the sound transmission patterns from
Navy sources, including sonar. These
data are then coupled with marine
species distribution and abundance data
to determine the sound levels likely to
be received by various marine species.
These criteria and thresholds are
applied to estimate specific effects that
animals exposed to Navy-generated
sound may experience. For weighting
function derivation, the most critical
data required are TTS onset exposure
levels as a function of exposure
frequency. These values can be
estimated from published literature by
examining TTS as a function of sound

exposure level (SEL) for various
frequencies.

To estimate TTS onset values, only
TTS data from behavioral hearing tests
were used. To determine TTS onset for
each subject, the amount of TTS
observed after exposures with different
sound pressure levels (SPLs) and
durations were combined to create a
single TTS growth curve as a function
of SEL. The use of (cumulative) SEL is
a simplifying assumption to
accommodate sounds of various SPLs,
durations, and duty cycles. This is
referred to as an “‘equal energy”
approach, since SEL is related to the
energy of the sound and this approach
assumes exposures with equal SEL
result in equal effects, regardless of the
duration or duty cycle of the sound. It
is well known that the equal energy rule
will over-estimate the effects of
intermittent noise, since the quiet
periods between noise exposures will
allow some recovery of hearing
compared to noise that is continuously
present with the same total SEL (Ward
1997). For continuous exposures with
the same SEL but different durations,
the exposure with the longer duration
will also tend to produce more TTS
(Finneran et al., 2010; Kastak et al.,
2007; Mooney et al., 2009a).

As in previous acoustic effects
analysis (Finneran and Jenkins 2012;
Southall et al., 2007), the shape of the
PTS exposure function for each species
group is assumed to be identical to the
TTS exposure function for each group.
A difference of 20 dB between TTS
onset and PTS onset is used for all
marine mammals including pinnipeds.
This is based on estimates of exposure
levels actually required for PTS (i.e., 40
dB of TTS) from the marine mammal
TTS growth curves, which show
differences of 13 to 37 dB between TTS
and PTS onset in marine mammals.
Details regarding these criteria and
thresholds can be found in NMFS’
Technical Guidance (NMFS 2016).

Table 2 below provides the weighted
criteria and thresholds used in this
analysis for estimating quantitative
acoustic exposures of marine mammals
from the proposed action.

TABLE 2—INJURY (PTS) AND DISTURBANCE (TTS, BEHAVIORAL) THRESHOLDS FOR UNDERWATER SOUNDS

Group

Species

Behavioral criteria

Physiological criteria

Onset TTS

Onset PTS

Phocid (in water)

Ringed/Bearded seal

Pinniped Dose Response
Function.

181 dB SEL cumulative ....

201 dB SEL cumulative.
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Quantitative Modeling

The Navy performed a quantitative
analysis to estimate the number of
mammals that could be harassed by the
underwater acoustic transmissions
during the proposed action. Inputs to
the quantitative analysis included
marine mammal density estimates,
marine mammal depth occurrence
distributions (U.S Department of the
Navy, in prep), oceanographic and
environmental data, marine mammal
hearing data, and criteria and thresholds
for levels of potential effects.

The density estimate used to estimate
take is derived from habitat-based
modeling by Kaschner et al., (2006) and
Kaschner (2004). The area of the Arctic
where the planned action will occur
(100-200 nm north of Prudhoe Bay,
Alaska) has not been surveyed in a
manner that supports quantifiable
density estimation of marine mammals.
In the absence of empirical survey data,
information on known or inferred
associations between marine habitat
features and (the likelihood of) the
presence of specific species have been
used to predict densities using model-
based approaches. These habitat
suitability models include relative
environmental suitability (RES) models.
Habitat suitability models can be used
to understand the possible extent and
relative expected concentration of a
marine species distribution. These
models are derived from an assessment
of the species occurrence in association
with evaluated environmental
explanatory variables that results in
defining the RES suitability of a given
environment. A fitted model that
quantitatively describes the relationship
of occurrence with the environmental
variables can be used to estimate
unknown occurrence in conjunction
with known habitat suitability.
Abundance can thus be estimated for
each RES value based on the values of
the environmental variables, providing a
means to estimate density for areas that
have not been surveyed. Use of the
Kaschner’s RES model resulted in a
value of 0.3957 ringed seals per km?2 in
the cold season (defined as December
through May) and a maximum value of
0.0332 bearded seals per km2 in the cold
and warm seasons. The density numbers
are assumed static throughout the ice
camp action area for this species. The
density data generated for this species
was based on environmental variables
known to exist within the ice camp
action area during the late winter/early
springtime period.

The quantitative analysis consists of
computer modeled estimates and a post-
model analysis to determine the number

of potential animal exposures. The
model calculates sound energy
propagation from the proposed sonars,
the sound received by animat (virtual
animal) dosimeters representing marine
mammals distributed in the area around
the modeled activity, and whether the
sound received by a marine mammal
exceeds the thresholds for effects.

The Navy developed a set of software
tools and compiled data for estimating
acoustic effects on marine mammals
without consideration of behavioral
avoidance or Navy’s standard
mitigations. These tools and data sets
serve are integral components of
NAEMO. In NAEMO, animats are
distributed non-uniformly based on
species-specific density, depth
distribution, and group size
information, and animats record energy
received at their location in the water
column. A fully three-dimensional
environment is used for calculating
sound propagation and animat exposure
in NAEMO. Site-specific bathymetry,
sound speed profiles, wind speed, and
bottom properties are incorporated into
the propagation modeling process.
NAEMO calculates the likely
propagation for various levels of energy
(sound or pressure) resulting from each
source used during the training event.

NAEMO then records the energy
received by each animat within the
energy footprint of the event and
calculates the number of animats having
received levels of energy exposures that
fall within defined impact thresholds.
Predicted effects on the animats within
a scenario are then tallied and the
highest order effect (based on severity of
criteria; e.g., PTS over TTS) predicted
for a given animat is assumed. Each
scenario or each 24-hour period for
scenarios lasting greater than 24 hours
is independent of all others, and
therefore, the same individual marine
animal could be impacted during each
independent scenario or 24-hour period.
In few instances, although the activities
themselves all occur within the study
area, sound may propagate beyond the
boundary of the study area. Any
exposures occurring outside the
boundary of the study area are counted
as if they occurred within the study area
boundary. NAEMO provides the initial
estimated impacts on marine species
with a static horizontal distribution.

There are limitations to the data used
in the acoustic effects model, and the
results must be interpreted within these
context. While the most accurate data
and input assumptions have been used
in the modeling, when there is a lack of
definitive data to support an aspect of
the modeling, modeling assumptions

believed to overestimate the number of
exposures have been chosen:

e Animats are modeled as being
underwater, stationary, and facing the
source and therefore always predicted to
receive the maximum sound level (i.e.,
no porpoising or pinnipeds’ heads
above water);

¢ Animats do not move horizontally
(but change their position vertically
within the water column), which may
overestimate physiological effects such
as hearing loss, especially for slow
moving or stationary sound sources in
the model;

e Animats are stationary horizontally
and therefore do not avoid the sound
source, unlike in the wild where
animals would most often avoid
exposures at higher sound levels,
especially those exposures that may
result in PTS;

e Multiple exposures within any 24-
hour period are considered one
continuous exposure for the purposes of
calculating the temporary or permanent
hearing loss, because there are not
sufficient data to estimate a hearing
recovery function for the time between
exposures; and

e Mitigation measures that are
implemented were not considered in the
model. In reality, sound-producing
activities would be reduced, stopped, or
delayed if marine mammals are detected
by submarines via passive acoustic
monitoring.

Because of these inherent model
limitations and simplifications, model-
estimated results must be further
analyzed, considering such factors as
the range to specific effects, avoidance,
and the likelihood of successfully
implementing mitigation measures. This
analysis uses a number of factors in
addition to the acoustic model results to
predict effects on marine mammals.

For non-impulsive sources, NAEMO
calculates the sound pressure level
(SPL) and sound exposure level (SEL)
for each active emission during an
event. This is done by taking the
following factors into account over the
propagation paths: Bathymetric relief
and bottom types, sound speed, and
attenuation contributors such as
absorption, bottom loss and surface loss.
Platforms such as a ship using one or
more sound sources are modeled in
accordance with relevant vehicle
dynamics and time durations by moving
them across an area whose size is
representative of the training event’s
operational area. Table 3 provides range
to effects for active acoustic sources
proposed for ICEX20 to phocid
pinniped specific criteria. Phocids
within these ranges would be predicted
to receive the associated effect. Range to
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effects is important information in not results against real-world situations and  physiological effects to marine
only predicting acoustic impacts, but determining adequate mitigation ranges = mammals.
also in verifying the accuracy of model  to avoid higher level effects, especially
TABLE 3—RANGE TO BEHAVIORAL EFFECTS, TTS, AND PTS IN THE ICEX STUDY AREA
Range to effects
Source/exercise (m)
Behavioral TTS PTS
SUDMANNE EXEICISE ....uuvvviiieeiieiiieeee ettt e e e ettt e e e e e et e e e e e e et s e e e e e seaastaeeeeeeesasrsseeeeseannnes 10,0002 4,025 15

aEmpirical evidence has not shown responses to sonar that would constitute take beyond a few km from an acoustic source, which is why
NMFS and Navy conservatively set a distance cutoff of 10 km. Regardless of the source level at that distance, take is not estimated to occur be-

yond 10 km from the source.

As discussed above, within NAEMO
animats do not move horizontally or
react in any way to avoid sound.
Furthermore, mitigation measures that
are implemented during training or
testing activities that reduce the
likelihood of physiological impacts are
not considered in quantitative analysis.
Therefore, the current model
overestimates acoustic impacts,
especially physiological impacts near
the sound source. The behavioral
criteria used as a part of this analysis

acknowledges that a behavioral reaction
is likely to occur at levels below those
required to cause hearing loss (TTS or
PTS). At close ranges and high sound
levels approaching those that could
cause PTS, avoidance of the area
immediately around the sound source is
the assumed behavioral response for
most cases.

In previous environmental analyses,
the Navy has implemented analytical
factors to account for avoidance
behavior and the implementation of

mitigation measures. The application of
avoidance and mitigation factors has
only been applied to model-estimated
PTS exposures given the short distance
over which PTS is estimated. Given that
no PTS exposures were estimated
during the modeling process for this
proposed action, the implementation of
avoidance and mitigation factors were
not included in this analysis.

Table 4 shows the exposures expected
for bearded and ringed seals based on
NAEMO modeled results.

TABLE 4—AUTHORIZED TAKE FOR ICEX ACTIVITIES

Level B harassment
Species hang\slgrl‘nAent Total
Behavioral TTS
BEAIAEA SEAI ....eeeeeieeiiieiiee e e e e e e eane 3 1 0 4
RINGEA SEAI ..ot 1,395 11 0 1,406

Effects of Specified Activities on
Subsistence Uses of Marine Mammals

Subsistence hunting is important for
many Alaska Native communities. A
study of the North Slope villages of
Nuigsut, Kaktovik, and Barrow
identified the primary resources used
for subsistence and the locations for
harvest (Stephen R. Braund & Associates
2010), including terrestrial mammals
(caribou, moose, wolf, and wolverine),
birds (geese and eider), fish (Arctic
cisco, Arctic char/Dolly Varden trout,
and broad whitefish), and marine
mammals (bowhead whale, ringed seal,
bearded seal, and walrus). Of these
species, only bearded and ringed seals
would be located within the study area
during the proposed action.

The study area is at least 100-150 mi
(161-241 km) from land, well seaward
of known subsistence use areas and the
planned activities would conclude prior
to the start of the summer months,
during which the majority of
subsistence hunting would occur. In
addition, the specified activity would
not remove individuals from the
population, therefore there would be no

impacts caused by this action to the
availability of bearded seals or ringed
seals for subsistence hunting. Therefore,
subsistence uses of marine mammals
would not be impacted by this action.

Mitigation

In order to issue an IHA under
Section 101(a)(5)(D) of the MMPA,
NMFS must set forth the permissible
methods of taking pursuant to the
activity, and other means of effecting
the least practicable impact on the
species or stock and its habitat, paying
particular attention to rookeries, mating
grounds, and areas of similar
significance, and on the availability of
the species or stock for taking for certain
subsistence uses. NMFS regulations
require applicants for incidental take
authorizations to include information
about the availability and feasibility
(economic and technological) of
equipment, methods, and manner of
conducting the activity or other means
of effecting the least practicable adverse
impact upon the affected species or
stocks and their habitat (50 CFR
216.104(a)(11)). The NDAA for FY 2004

amended the MMPA as it relates to
military readiness activities and the
incidental take authorization process
such that “least practicable impact”
shall include consideration of personnel
safety, practicality of implementation,
and impact on the effectiveness of the
military readiness activity.

In evaluating how mitigation may or
may not be appropriate to ensure the
least practicable adverse impact on
species or stocks and their habitat, as
well as subsistence uses where
applicable, we carefully consider two
primary factors:

(1) The manner in which, and the
degree to which, the successful
implementation of the measure(s) is
expected to reduce impacts to marine
mammals, marine mammal species or
stocks, and their habitat, as well as
subsistence uses. This considers the
nature of the potential adverse impact
being mitigated (likelihood, scope,
range). It further considers the
likelihood that the measure will be
effective if implemented (probability of
accomplishing the mitigating result if
implemented as planned), the
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likelihood of effective implementation
(probability implemented as planned);
and

(2) The practicability of the measures
for applicant implementation, which
may consider such things as cost,
impact on operations, and, in the case
of a military readiness activity,
personnel safety, practicality of
implementation, and impact on the
effectiveness of the military readiness
activity.

Mitigation for Marine Mammals and
Their Habitat

The following general mitigation
actions are required for ICEX20 to
minimize impacts on ringed and
bearded seals on the ice floe:

e Camp deployment will begin in
mid-February and must be completed by
March 15. Based on the best available
science, Arctic ringed seal whelping is
not expected to occur prior to mid-
March. Construction of the ice camp
would be completed prior to whelping
in the area of ICEX20. As such, pups are
not anticipated to be in the vicinity of
the camp at commencement, and
mothers would not need to move
newborn pups due to construction of
the camp. Additionally, if a seal had a
lair in the area they would be able to
relocate. Completing camp deployment
before ringed seal pupping begins will
allow ringed seals to avoid the camp
area prior to pupping and mating
seasons, reducing potential impacts;

e Camp location will not be in
proximity to pressure ridges in order to
allow camp deployment and operation
of an aircraft runway. This will
minimize physical impacts to subnivean
lairs;

e Camp deployment will gradually
increase over five days, allowing seals to
relocate to lairs that are not in the
immediate vicinity of the camp;

¢ Personnel on all on-ice vehicles
must observe for marine and terrestrial
animals; any marine or terrestrial
animal observed on the ice must be
avoided by 328 ft (100 m). On-ice
vehicles would not be used to follow
any animal, with the exception of
actively deterring polar bears if the
situation requires;

¢ Personnel operating on-ice vehicles
must avoid areas of deep snowdrifts
near pressure ridges, which are
preferred areas for subnivean lair
development; and

e All material (e.g., tents, unused
food, excess fuel) and wastes (e.g., solid
waste, hazardous waste) must be
removed from the ice floe upon
completion of ICEX20.

The following mitigation actions are
required for ICEX20 activities involving
acoustic transmissions:

e For activities involving active
acoustic transmissions from submarines
and torpedoes, passive acoustic sensors
on the submarines must listen for
vocalizing marine mammals for 15
minutes prior to the initiation of
exercise activities. If a marine mammal
is detected, the submarine must delay
active transmissions, and not restart
until after 15 minutes have passed with
no marine mammal detections. If there
are no animal detections, it may be
assumed that the vocalizing animal is
no longer in the immediate area and is
unlikely to be subject to harassment.
Ramp up procedures are not proposed
as Navy determined, and NMFS accepts,
that they would result in an
unacceptable impact on readiness and
on the realism of training.

Based on our evaluation of the
applicant’s proposed measures, as well
as other measures considered by NMFS,
NMEFS has determined that the required
mitigation measures provide the means
effecting the least practicable impact on
the affected species or stocks and their
habitat, paying particular attention to
rookeries, mating grounds, and areas of
similar significance, and on the
availability of such species or stock for
subsistence uses.

Monitoring and Reporting

In order to issue an IHA for an
activity, section 101(a)(5)(D) of the
MMPA states that NMFS must set forth
requirements pertaining to the
monitoring and reporting of such taking.
The MMPA implementing regulations at
50 CFR 216.104 (a)(13) indicate that
requests for authorizations must include
the suggested means of accomplishing
the necessary monitoring and reporting
that will result in increased knowledge
of the species and of the level of taking
or impacts on populations of marine
mammals that are expected to be
present in the proposed action area.
Effective reporting is critical both to
compliance as well as ensuring that the
most value is obtained from the required
monitoring.

Monitoring and reporting
requirements prescribed by NMFS
should contribute to improved
understanding of one or more of the
following:

e Occurrence of marine mammal
species or stocks in the area in which
take is anticipated (e.g., presence,
abundance, distribution, density).

¢ Nature, scope, or context of likely
marine mammal exposure to potential
stressors/impacts (individual or
cumulative, acute or chronic), through

better understanding of: (1) Action or
environment (e.g., source
characterization, propagation, ambient
noise); (2) affected species (e.g., life
history, dive patterns); (3) co-occurrence
of marine mammal species with the
action; or (4) biological or behavioral
context of exposure (e.g., age, calving or
feeding areas).

¢ Individual marine mammal
responses (behavioral or physiological)
to acoustic stressors (acute, chronic, or
cumulative), other stressors, or
cumulative impacts from multiple
stressors.

e How anticipated responses to
stressors impact either: (1) Long-term
fitness and survival of individual
marine mammals; or (2) populations,
species, or stocks.

¢ Effects on marine mammal habitat
(e.g., marine mammal prey species,
acoustic habitat, or other important
physical components of marine
mammal habitat).

¢ Mitigation and monitoring
effectiveness.

The U.S. Navy has coordinated with
NMFS to develop an overarching
program plan in which specific
monitoring would occur. This plan is
called the Integrated Comprehensive
Monitoring Program (ICMP) (U.S.
Department of the Navy 2011). The
ICMP was created in direct response to
Navy permitting requirements
established in various MMPA rules,
ESA consultations, and applicable
regulations. As a framework document,
the ICMP applies by regulation to those
activities on ranges and operating areas
for which the Navy is seeking or has
sought incidental take authorizations.
The ICMP is intended to coordinate
monitoring efforts across all regions and
to allocate the most appropriate level
and type of effort based on set of
standardized research goals, and in
acknowledgement of regional scientific
value and resource availability.

The ICMP is focused on Navy training
and testing ranges where the majority of
Navy activities occur regularly as those
areas have the greatest potential for
being impacted. ICEX20 in comparison
is a short duration exercise that occurs
approximately every other year. Due to
the location and expeditionary nature of
the ice camp, the number of personnel
onsite is extremely limited and is
constrained by the requirement to be
able to evacuate all personnel in a single
day with small planes. As such, a
dedicated monitoring project would not
be feasible as it would require
additional personnel and equipment to
locate, tag and monitor the seals.

The Navy is committed to
documenting and reporting relevant



Federal Register/Vol. 85, No. 24/ Wednesday, February 5, 2020/ Notices

6525

aspects of training and research
activities to verify implementation of
mitigation, comply with current
permits, and improve future
environmental assessments. All sonar
usage will be collected via the Navy’s
Sonar Positional Reporting System
database and reported. If any injury or
death of a marine mammal is observed
during the ICEX20 activity, the Navy
must immediately halt the activity and
report the incident to the Office of
Protected Resources, NMFS, and the
Alaska Regional Stranding Coordinator,
NMFS. The following information must
be provided:

e Time, date, and location of the
discovery;

e Species identification (if known) or
description of the animal(s) involved;

e Condition of the animal(s)
(including carcass condition if the
animal is dead);

¢ Observed behaviors of the
animal(s), if alive;

o If available, photographs or video
footage of the animal(s); and

e General circumstances under which
the animal(s) was discovered (e.g.,
during submarine activities, observed
on ice floe, or by transiting vessel).

The Navy will provide NMFS with a
draft exercise monitoring report within
90 days of the conclusion of the planned
activity. The proposed IHA required the
monitoring report to include data
regarding sonar use and any mammal
sightings or detection will be
documented. The report would also
include information on the number of
sonar shutdowns recorded. NMFS has
revised this requirement since the
notice of proposed IHA was published
to specify that the draft exercise
monitoring report must include the
number of marine mammals sighted, by
species, and any other available
information about the sighting(s) such
as date, time, and approximate location
(latitude and longitude). The draft
report must be submitted to NMFS
within 90 days of the end of ICEX20
activities. If no comments are received
from NMFS within 30 days of
submission of the draft final report, the
draft final report will constitute the final
report. If comments are received, a final
report must be submitted within 30 days
after receipt of comments. As the
information is classified, the Navy must
also provide data regarding sonar use
and the number of shutdowns during
monitoring in the Atlantic Fleet
Training and Testing (AFTT) Letter of
Authorization annual classified report
due in February 2021. The Navy must
also analyze any declassified
underwater recordings collected during
ICEX20 for marine mammal

vocalizations and report that
information to NMFS, including the
types and natures of sounds heard (e.g.,
clicks, whistles, creaks, burst pulses,
continuous, sporadic, strength of signal)
and the species or taxonomic group (if
determinable). This information must be
submitted to NMFS with the annual
AFTT declassified monitoring report
due in April 2021.

Negligible Impact Analysis and
Determination

NMFS has defined negligible impact
as an impact resulting from the
specified activity that cannot be
reasonably expected to, and is not
reasonably likely to, adversely affect the
species or stock through effects on
annual rates of recruitment or survival
(50 CFR 216.103). A negligible impact
finding is based on the lack of likely
adverse effects on annual rates of
recruitment or survival (i.e., population-
level effects). An estimate of the number
of takes alone is not enough information
on which to base an impact
determination. In addition to
considering estimates of the number of
marine mammals that might be “taken”
through harassment, NMFS considers
other factors, such as the likely nature
of any responses (e.g., intensity,
duration), the context of any responses
(e.g., critical reproductive time or
location, migration), as well as effects
on habitat, and the likely effectiveness
of the mitigation. We also assess the
number, intensity, and context of
estimated takes by evaluating this
information relative to population
status. Consistent with the 1989
preamble for NMFS’s implementing
regulations (54 FR 40338; September 29,
1989), the impacts from other past and
ongoing anthropogenic activities are
incorporated into this analysis via their
impacts on the environmental baseline
(e.g., as reflected in the regulatory status
of the species, population size and
growth rate where known, ongoing
sources of human-caused mortality, or
ambient noise levels).

Underwater acoustic transmissions
associated with ICEX20, as outlined
previously, have the potential to result
in Level B harassment of ringed and
bearded seals in the form of TTS and
behavioral disturbance. No serious
injury, mortality or Level A takes are
anticipated to result from this activity.
At close ranges and high sound levels
approaching those that could cause PTS,
avoidance of the area immediately
around the sound source would be
seals’ likely behavioral response.

NMFS estimates 11 takes of ringed
seals and 1 take of bearded seals due to
TTS from the submarine activities. TTS

is a temporary impairment of hearing
and TTS can last from minutes or hours
to days (in cases of strong TTS). In many
cases, however, hearing sensitivity
recovers rapidly after exposure to the
sound ends. This activity has the
potential to result in only minor levels
of TTS, and hearing sensitivity of
affected animals would be expected to
recover quickly. Though TTS may occur
in up to 11 ringed seals and 1 bearded
seal, the overall fitness of these
individuals is unlikely to be affected
and negative impacts to the entire stocks
are not anticipated.

Effects on individuals that are taken
by Level B harassment could include
alteration of dive behavior, alteration of
foraging behavior, effects to breathing,
interference with or alteration of
vocalization, avoidance, and flight.
More severe behavioral responses are
not anticipated due to the localized,
intermittent use of active acoustic
sources and mitigation by passive
acoustic monitoring which will limit
exposure to sound sources. Most likely,
individuals will be temporarily
displaced by moving away from the
sound source. As described previously
in the behavioral effects section, seals
exposed to non-impulsive sources with
a received sound pressure level within
the range of calculated exposures, (142—
193 dB re 1 puPa), have been shown to
change their behavior by modifying
diving activity and avoidance of the
sound source (Gotz et al., 2010;
Kvadsheim et al., 2010). Although a
minor change to a behavior may occur
as a result of exposure to the sound
sources associated with the planned
action, these changes would be within
the normal range of behaviors for the
animal (e.g., the use of a breathing hole
further from the source, rather than one
closer to the source, would be within
the normal range of behavior). Thus,
even repeated Level B harassment of
some small subset of the overall stock is
unlikely to result in any significant
realized decrease in fitness for the
affected individuals, and would not
result in any adverse impact to the stock
as a whole.

The Navy’s planned activities are
localized and of relatively short
duration. While the total project area is
large, the Navy expects that most
activities will occur within the ice camp
action area in relatively close proximity
to the ice camp. The larger study area
depicts the range where submarines
may maneuver during the exercise. The
ice camp will be in existence for up to
six weeks with acoustic transmission
occurring intermittently over
approximately four weeks.
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The project is not expected to have
significant adverse effects on marine
mammal habitat. The project activities
are limited in time and would not
modify physical marine mammal
habitat. While the activities may cause
some fish to leave a specific area
ensonified by acoustic transmissions,
temporarily impacting marine
mammals’ foraging opportunities, these
fish would likely return to the affected
area. As such, the impacts to marine
mammal habitat are not expected to
cause significant or long-term negative
consequences.

For on-ice activity, serious injury and
mortality are not anticipated. Level B
harassment could occur but is unlikely
due to mitigation measures followed
during the exercise. Foot and
snowmobile movement on the ice will
be designed to avoid pressure ridges,
where ringed seals build their lairs;
runways will be built in areas without
pressure ridges; snowmobiles will
follow established routes; and camp
buildup is gradual, with activity
increasing over the first five days
providing seals the opportunity to move
to a different lair outside the ice camp
area. The Navy will also employ its
standard 100-m avoidance distance from
any arctic animals. Implementation of
these measures should ensure that
ringed seal lairs are not crushed or
damaged during ICEX20 activities and
minimize the potential for seals and
pups to abandon lairs and relocate.

The ringed seal pupping season on
the ice lasts for five to nine weeks
during late winter and spring. Ice camp
deployment would begin in mid-
February and be completed by March
15, before the pupping season. This will
allow ringed seals to avoid the ice camp
area once the pupping season begins,
thereby reducing potential impacts to
nursing mothers and pups. Furthermore,
ringed seal mothers are known to
physically move pups from the birth lair
to an alternate lair to avoid predation.
If a ringed seal mother perceives the
acoustic transmissions as a threat, the
local network of multiple birth and
haulout lairs would allow the mother
and pup to move to a new lair.

There is an ongoing unusual mortality
event (UME) for ice seals, including
ringed and bearded seals. Elevated
strandings have occurred in the Bering
and Chukchi Seas since June 2018.
Though elevated numbers of seals have
stranded during this UME, this event
does not provide cause for concern
regarding population-level impacts, as
the population abundance estimates for
each of the affected species number in
the hundreds of thousands. The study
area for ICEX20 activities is in the

Beaufort Sea and Arctic Ocean, well
north and east of the primary area where
seals have stranded along the western
coast of Alaska (see map of strandings
at: https://www.fisheries.noaa.gov/
national/marine-life-distress/2018-
2019-ice-seal-unusual-mortality-event-
alaska). The location of the ICEX20
activities, combined with the short
duration and low-level potential effects
on marine mammals, suggest that the
planned activities are not expected to
contribute to the ongoing UME.

In summary and as described above,
the following factors primarily support
our determination that the impacts
resulting from this activity are not
expected to adversely affect the species
or stock through effects on annual rates
of recruitment or survival:

¢ No serious injury or mortality is
anticipated or authorized;

e Impacts will be limited to Level B
harassment, primarily in the form of
behavioral disturbance;

e Anticipated TTS is only of a low
degree, and expected to affect only a
limited number of animals;

¢ The numbers of takes proposed to
be authorized are low relative to the
estimated abundances of the affected
stocks;

e There will be no loss or
modification of ringed or bearded seal
habitat and minimal, temporary impacts
on prey;

e Physical impacts to ringed seal
subnivean lairs will be avoided; and

e Mitigation requirements for ice
camp activities would minimize
impacts to animals during the pupping
season.

Based on the analysis contained
herein of the likely effects of the
specified activity on marine mammals
and their habitat, and taking into
consideration the implementation of the
proposed monitoring and mitigation
measures, NMFS finds that the total
marine mammal take from the proposed
activity will have a negligible impact on
all affected marine mammal species or
stocks.

Unmitigable Adverse Impact Analysis
and Determination

Impacts to subsistence uses of marine
mammals resulting from the planned
action are not anticipated. The planned
action would occur outside of the
primary subsistence use season (i.e.,
summer months), and the study area is
100-150 mi (161-241 km) seaward of
known subsistence use areas. Harvest
locations for ringed seals extend up to
80 nmi (148 km) from shore during the
summer months while winter harvest of
ringed seals typically occurs closer to
shore. Additionally, no mortality or

serious injury is expected or authorized,
and therefore no marine mammals
would be removed from availability for
subsistence. Based on this information,
NMEFS has determined that there will
not be an unmitigable adverse impact on
subsistence uses from the Navy’s
activities.

National Environmental Policy Act

In compliance with the National
Environmental Policy Act of 1969
(NEPA; 42 U.S.C. 4321 et seq.), as
implemented by the regulations
published by the Council on
Environmental Quality (CEQ; 40 CFR
parts 1500-1508), the Navy prepared a
Supplemental Environmental
Assessment/Overseas Environmental
Assessment (Supplemental EA/OEA) to
consider the direct, indirect, and
cumulative effects to the human
environment resulting from ICEX20.
NMFS provided a link to the Navy’s
Supplemental EA/OEA (at http://
www.nepa.navy.mil/icex) for the public
to review and comment, concurrently
with the publication of the proposed
THA, in relation to its suitability for
adoption by NMFS in order to assess the
impacts to the human environment of
issuance of an IHA to the Navy. Also in
compliance with NEPA and the CEQ
regulations, as well as NOAA
Administrative Order 216—6, NMFS has
reviewed the Navy’s Supplemental EA/
OEA, determined it to be sufficient, and
adopted that Supplemental EA/OEA
and signed a Finding of No Significant
Impact (FONSI) on January 30, 2020.

Endangered Species Act (ESA)

Section 7(a)(2) of the Endangered
Species Act of 1973 (ESA: 16 U.S.C.
1531 et seq.) requires that each Federal
agency insure that any action it
authorizes, funds, or carries out is not
likely to jeopardize the continued
existence of any endangered or
threatened species or result in the
destruction or adverse modification of
designated critical habitat. To ensure
ESA compliance for the issuance of
IHAs, NMFS consults internally, in this
case with the NMFS Alaska Regional
Office (AKR), whenever we propose to
authorize take for endangered or
threatened species.

There are two marine mammal
species (ringed seals and bearded seals)
with confirmed presence in the project
area that are listed under the ESA. The
NMFS Alaska Regional Office Protected
Resources Division issued a Biological
Opinion on January 27, 2020, which
concluded that the Navy’s activities and
NMFS’s issuance of an THA are not
likely to jeopardize the continued
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existence of the Arctic ringed seal or
Beringia DPS bearded seal.

Authorization

As a result of these determinations,
NMEFS has issued an IHA to the Navy for
conducting submarine training and
testing activities in the Beaufort Sea and
Arctic Ocean beginning in February
2020, provided the previously
mentioned mitigation, monitoring, and
reporting requirements are incorporated.

Dated: January 30, 2020.
Donna S. Wieting,

Director, Office of Protected Resources,
National Marine Fisheries Service.

[FR Doc. 2020-02167 Filed 2—-4—20; 8:45 am]
BILLING CODE 3510-22-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

[Docket No. 200130-0037; RTID 0648-
XG758]

Listing Endangered and Threatened
Wildlife and Plants; Notice of 12-Month
Finding on a Petition To List Summer-
Run Steelhead in Northern California
as Endangered Under the Endangered
Species Act

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice of 12-month petition
finding.

SUMMARY: We, NMFS, announce a 12-
month finding on a petition to delineate
Northern California (NC) summer-run
steelhead as a distinct population
segment (DPS) of West Coast steelhead
(Oncorhynchus mykiss), and to list that
DPS as endangered under the
Endangered Species Act (ESA). We have
completed a comprehensive DPS
analysis of NC summer-run steelhead in
response to the petition. Based on the
best scientific and commercial data
available, including the DPS
configuration review report, we have
determined that listing NC summer-run
steelhead as an endangered DPS is not
warranted. We determined that summer-
run steelhead in the NC steelhead DPS
do not meet the criteria to be considered
a DPS separate from winter-run
steelhead. We also announce the
availability of the DPS configuration
review report prepared pursuant to the
ESA for the NC steelhead DPS.

DATES: This finding was made on
February 5, 2020.

ADDRESSES: The documents informing
the 12-month finding, including the

DPS configuration report (Pearse et al.
2019), are available by submitting a
request to the Assistant Regional
Administrator, Protected Resources
Division, West Coast Regional Office,
501 W Ocean Blvd., Suite 4200, Long
Beach, CA 90802, Attention: NC
Summer-run Steelhead 12-month
Finding. The documents are also
available electronically at https://
www.fisheries.noaa.gov/region/west-
coast.

FOR FURTHER INFORMATION CONTACT: Gary
Rule, NMFS West Coast Region at
gary.rule@noaa.gov, (503) 230-5424; or
Heather Austin, NMFS Office of
Protected Resources at heather.austin@
noaa.gov, (301) 427-8422.

SUPPLEMENTARY INFORMATION:

Background

On November 15, 2018, the Secretary
of Commerce received a petition from
the Friends of the Eel River (hereafter,
the Petitioner) to list NC summer-run
steelhead as an endangered DPS under
the ESA. Currently, NC summer-run
steelhead are part of the NC steelhead
DPS that combines winter-run and
summer-run steelhead and is listed as
threatened under the ESA (71 FR 833;
January 5, 2006). The Petitioner is
requesting that NC summer-run
steelhead be considered as a separate
DPS and listed as endangered. On April
22, 2019, we published a positive 90-
day finding (84 FR 16632) announcing
that the petition presented substantial
scientific or commercial information
indicating that the petitioned action
may be warranted. In our 90-day
finding, we also announced the
initiation of a status review of the NC
summer-run steelhead and requested
information to inform our decision on
whether the species warrants listing as
threatened or endangered under the
ESA.

Listing Species Under the ESA

We are responsible for determining
whether species under our jurisdiction
are threatened or endangered under the
ESA (16 U.S.C. 1531 et seq.). To make
this determination, we first consider
whether a group of organisms
constitutes a “species” under section 3
of the ESA (16 U.S.C. 1532), and then,
if so, consider whether the status of the
species qualifies it for listing as either
threatened or endangered. Section 3 of
the ESA defines species to include any
subspecies of fish or wildlife or plants,
and any DPS of any species of vertebrate
fish or wildlife which interbreeds when
mature. On February 7, 1996, NMFS and
the U.S. Fish and Wildlife Service
(USFWS; together, the Services) adopted

the Policy Regarding the Recognition of
Distinct Vertebrate Population Segments
Under the Endangered Species Act, a
policy describing what constitutes a
DPS of a taxonomic species (DPS Policy;
61 FR 4722). Under the DPS Policy, we
consider the following when identifying
a DPS: (1) The discreteness of the
population segment in relation to the
remainder of the species or subspecies
to which it belongs; and (2) the
significance of the population segment
to the species or subspecies to which it
belongs.

Section 3 of the ESA further defines
an endangered species as any species
which is in danger of extinction
throughout all or a significant portion of
its range and a threatened species as one
which is likely to become an
endangered species within the
foreseeable future throughout all or a
significant portion of its range. Thus, we
interpret an “endangered species” to be
one that is presently in danger of
extinction. A “‘threatened species,” on
the other hand, is not presently in
danger of extinction, but is likely to
become so in the foreseeable future. In
other words, the primary statutory
difference between a threatened and
endangered species is the timing of
when a species may be in danger of
extinction, either presently
(endangered) or in the foreseeable future
(threatened).

Section 4(a)(1) of the ESA also
requires us to determine whether any
species is endangered or threatened as
a result of any of the following five
factors: The present or threatened
destruction, modification, or
curtailment of its habitat or range;
overutilization for commercial,
recreational, scientific, or educational
purposes; disease or predation; the
inadequacy of existing regulatory
mechanisms; or other natural or
manmade factors affecting its continued
existence (16 U.S.C. 1533(a)(1)(A)—(E)).
Section 4(b)(1)(A) of the ESA requires us
to make listing determinations based
solely on the best scientific and
commercial data available after
conducting a review of the status of the
species and after taking into account
efforts being made by any state or
foreign nation or political subdivision
thereof to protect the species. In
evaluating the efficacy of formalized
domestic conservation efforts that have
yet to be implemented or demonstrate
effectiveness, we rely on the Services’
joint Policy on Evaluation of
Conservation Efforts When Making
Listing Decisions (PECE; 68 FR 15100;
March 28, 2003).
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Status Review

As part of our review of the
Petitioner’s request to delineate a NC
summer-run steelhead DPS and list it as
endangered under the ESA, we formed
an expert panel (Panel) consisting of
scientists from NMFS Southwest
Fisheries Science Center (SWFSC) and
Northwest Fisheries Science Center
(NWFSC). We asked the Panel to
provide: (1) An analysis and review of
the petitioners’ claim that NC summer-
run steelhead should be considered a
separate DPS; and, if so, (2) a
description of the demographic risks
(i.e., abundance, productivity, spatial
distribution and diversity) of any new
DPSs identified. The first task was for
the Panel to compile the best available
scientific and commercial information
relevant to evaluating the DPS structure
of summer-run steelhead in northern
California, including information
presented by the petitioners.
Specifically the NMFS West Coast
Region (WCR) requested the Panel
address the criteria in the DPS Policy
(61 FR 4722; February 7, 1996).
Completion of the second task
depended on the Panel’s finding and the
WCR’s concurrence with their finding in
the first task. If the Panel concluded that
summer-run steelhead should be
considered a separate DPS, and the
WCR concurred, the Panel would
complete the second task and submit
their report on both tasks to the WCR.

If the Panel concluded, and WCR
concurred, that there should not be a
change in the current DPS structure (i.e.,
the summer-run steelhead are part of the
NC steelhead DPS), the Panel would
finalize their DPS structure findings and
submit a report to the WCR. Under this
second scenario, review of the viability
of the NC steelhead DPS would be
assessed in 2020 as part of the coast-
wide five-year assessment.

In order to complete their DPS
analysis, the Panel considered a variety
of scientific information from the
literature, unpublished documents, and
direct communications with researchers
working on the genetics of steelhead, as
well as technical information submitted
to NMFS. Information that was not
previously peer-reviewed was formally
reviewed by the Panel. Only the best-
available science was considered
further. The Panel evaluated all factors
highlighted by the petitioners as well as
additional factors that may contribute to
our understanding of the evolutionary
significance of run-timing in steelhead.

Following an evaluation of the two
DPS criteria, the Panel arrived at a final
conclusion regarding the DPS
configuration using a voting method.

Each of the four Panel members were
given 10 votes to apportion between the
two DPS configurations: (1) Summer-
run and winter-run steelhead should
remain together in a single NC steelhead
DPS; or (2) summer-run and winter-run
steelhead in Northern California should
be separated into two DPSs.

The Panel’s draft report was subjected
to independent peer review as required
by the Office of Management and
Budget (OMB) Final Information Quality
Bulletin for Peer Review (M—05-03;
December 16, 2004). The draft report
was peer reviewed by an independent
specialist selected from the academic
and scientific community, with
expertise in the genetic diversity of
salmonids, as well as biology,
conservation, and management. The
peer reviewer was asked to evaluate the
adequacy, appropriateness, and
application of data used in the report.
All peer reviewer comments were
addressed prior to dissemination and
finalization of the draft report and
publication of this finding.

We subsequently reviewed the report,
its cited references, and peer review
comments, and believe the report, upon
which this 12-month finding is based,
provides the best available scientific
and commercial information on the NC
steelhead DPS. Much of the information
discussed below is attributable to the
report. In making the 12-month finding,
we have applied the statutory
provisions of the ESA; this includes an
evaluation of the application of the
factors set forth in section 4(a)(1)(A)—-(E);
our regulations regarding listing
determinations (50 CFR part 424); and
the DPS Policy (61 FR 4722; February 7,
1996).

Northern California Steelhead

On June 7, 2000, using the Policy on
Applying the Definition of Species
under the Endangered Species Act to
Pacific Salmon (56 FR 58612; November
20, 1991) (Evolutionarily Significant
Unit (ESU) Policy), NMFS listed the NC
steelhead ESU as a threatened species
(65 FR 36074). In the final listing
determination, we concluded that in
certain situations the ESU consisted of
both anadromous and resident life forms
of O. mykiss. We listed the anadromous
portion of the ESU, which was under
our jurisdiction. A court ruling in 2001
(Alsea Valley Alliance v. Evans, 161 F.
Supp. 2d 1154 (D. Or. 2001))
determined that listing only a subset of
a species or ESU/DPS, such as the
anadromous portion of O. mykiss, was
not allowed under the ESA. Because of
this court ruling, NMFS conducted
updated status reviews for all West
Coast steelhead ESUs that took into

account those non-anadromous
individuals below dams and other major
migration barriers that were considered
to be part of the steelhead ESUs (Good
et al., 2005). Subsequently, NMFS
decided that the joint USFWS-NMFS
DPS Policy was more appropriate for
steelhead listing decisions than the ESU
Policy, which was specifically designed
for Pacific salmon. Using the DPS
Policy, NMFS redefined the NC
steelhead ESU as a steelhead-only DPS
and reaffirmed that the NC steelhead
DPS was a threatened species under the
ESA (71 FR 834; January 5, 2006). The
DPS includes both summer-run and
winter-run steelhead. Since 2006, NMFS
has conducted two status reviews (76
FR 50447; August 15, 2011 and 81 FR
33468; May 26, 2016) to evaluate
whether the listing classification of NC
steelhead remains accurate or should be
changed. In both instances, after
reviewing the best available scientific
and commercial data, we concluded that
no change in ESA-listing status for NC
steelhead was warranted.

The NC steelhead DPS extends from
Redwood Creek (Humboldt County) in
the north, southward to, but not
including, the Russian River. Within
this region, the Eel River is the largest
watershed, with numerous tributaries
that contain significant spawning
habitat for steelhead. Importantly, the
DPS contains populations of both the
more widespread winter-run life history
type and scattered populations with the
summer-run life history type, the largest
of which is in the Middle Fork of the Eel
River. The timing of river entry varies
considerably among populations and
run-types, both across the species range
and within California (Busby et al.
1996). For California populations,
summer-run steelhead typically enter
freshwater in the spring or early
summer (approximately March through
June or July); however, these fish do not
spawn until the following fall, winter,
or spring. In contrast, winter-run
steelhead enter freshwater at any time
from the late summer through the
following spring, and spawn sometime
during that same period (Shapovalov
and Taft 1954; Puckett 1975; Busby et
al. 1996).

Extant and historical summer- and
winter-run steelhead populations in the
Northern California DPS were identified
by Bjorkstedt et al. (2005). Within the
NC steelhead DPS area, winter-run are
widely distributed across the landscape,
but summer-run steelhead have very
specific habitat requirements for parts of
their life history, primarily the need for
access to large pools with cool water in
which they remain during the summer
holding period (Nakamoto 1994; Nielsen
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et al. 1994). Puckett (1975) identified
potential natural migrational barriers in
the Middle Fork Eel River and Van
Duzen River that provided some degree
of separation between summer-run and
winter-run steelhead spawning habitat,
and recommended against removing
migration barriers because it would
likely result in increased mixing of the
two run types. In the Mad River, a
natural barrier apparently separating
summer- and winter-run steelhead was
identified by Knutson (1975) near Bug
Creek. Roelofs (1983) suggested that
summer-run spawning habitat is often
characterized by limited accessibility,
“ruggedness,” and intermittent flow.
Thus, a combination of factors
influencing river geomorphology and
hydrology (e.g., precipitation, stream
gradient, geology, etc.) likely limit the
distribution of summer-run steelhead,
but may be highly variable among years
such that complete reproductive
isolation is unlikely even in the
presence of a strongly flow-dependent
migration barrier.

In the most recent five-year status
review (NMFS 2016a; Williams et al.
2016), data on summer-run steelhead
populations were available for Redwood
Creek, Mad River, Van Duzen River,
Middle Fork Eel River, and Mattole
River. Additional potential populations
for which little information was
available included Larabee Creek, North
Fork Eel River, and South Fork Eel River
(Williams et al. 2016). Although both
life-history types were likely to have
been negatively impacted by the recent
drought in California, Williams et al.
(2016) concluded that there was ‘“no
strong evidence to indicate conditions
for winter-run populations in the DPS
have worsened appreciably since the
last status review (Williams et al.
2011).” However, they also noted that
“Summer-run populations continue to
be of significant concern. The Middle
Fork Eel River population has remained
remarkably stable for nearly five
decades and is closer to its viability
target than any other population in the
DPS. Although the time series is short,
the Van Duzen River and Mad River
appear to be supporting populations
numbering in the low hundreds.
However, the Redwood Creek and
Mattole River populations appear small,
and little is known about other
populations including various
tributaries of the Eel River (i.e., Larabee
Creek, North Fork Eel, and South Fork
Eel)” (Williams et al. 2016).
Furthermore, Spence et al. (2008)
defined representation and redundancy
criteria to specifically account for
persistence of major life-history types in

assessing viability, and considered it
“highly likely that, at a minimum, the
representation and redundancy criteria
are not being met for summer-run
steelhead.”

Distinct Population Segment
Determination

The Petitioner requested we delineate
and list a NC summer-run steelhead
DPS. As described above, the ESA’s
definition of “species” includes “any
subspecies of fish or wildlife or plants,
and any distinct population segment of
any species of vertebrate fish or wildlife
which interbreeds when mature.” The
DPS Policy requires the consideration of
two elements when deciding whether a
population is a DPS: (1) The
discreteness of the population segment
in relation to the remainder of the
species to which it belongs; and (2) the
significance of the population segment
to the species to which it belongs.

A population segment of a vertebrate
species may be considered discrete if it
satisfies either one of the following
conditions: (1) It is markedly separated
from other populations of the same
taxon as a consequence of physical,
physiological, ecological, or behavioral
factors (and quantitative measures of
genetic or morphological discontinuity
may provide evidence of this
separation); or (2) it is delimited by
international governmental boundaries
within which differences in control of
exploitation, management of habitat,
conservation status, or regulatory
mechanisms exist that are significant in
light of section 4(a)(1)(D) of the ESA. If
a population segment is found to be
discrete under one or both of the above
conditions, its biological and ecological
significance to the taxon to which it
belongs is evaluated. Factors that can be
considered in evaluating significance
may include, but are not limited to: (1)
Persistence of the discrete population
segment in an ecological setting unusual
or unique for the taxon; (2) evidence
that the loss of the discrete population
segment would result in a significant
gap in the range of a taxon; (3) evidence
that the discrete population segment
represents the only surviving natural
occurrence of a taxon that may be more
abundant elsewhere as an introduced
population outside its historic range; or
(4) evidence that the discrete population
segment differs markedly from other
populations of the species in its genetic
characteristics.

Considerations for Criterion 1:
Discreteness of the Population Segment

We considered whether NC summer-
run steelhead are markedly separated
from other populations of NC steelhead

as a consequence of physical,
physiological, ecological, or behavioral
factors. Quantitative measures of genetic
or morphological discontinuity were
also considered. Northern California
summer-run and winter-run steelhead
are physically distinguishable only for a
short, albeit important, part of their life-
cycle, i.e., during adult freshwater
migration following return from the
ocean and summer holding in
freshwater. Adult summer-run steelhead
enter freshwater between April and
October, arriving in sexually immature
condition and holding in deep, cold
pools for as long as six—eight months
before moving into natal streams to
spawn. In contrast, adult winter-run
steelhead enter freshwater and migrate
into natal streams between December
and April, arriving in reproductive
condition and spawning shortly
thereafter. No consistent differences
have been documented over the rest of
their life history, including during the
juvenile rearing, smolting, and sub-adult
marine phases. Furthermore, while the
redds and juveniles of the summer-run
and winter-run steelhead may be
somewhat spatially and/or temporally
partitioned, the extent of this
partitioning is highly variable among
specific spawning tributaries as well as
among years. The degree of this
separation is dependent on changes in
geomorphology, rainfall patterns,
temperatures, and other climate
variables, leading to incomplete and
fluctuating separation at all stages of
their life-cycle, as well as mating
between life-history types when
conditions limit their separation.
Importantly, the high variability in the
natural hydrograph of the Middle Fork
Eel River and other coastal rivers that
support Northern California summer-
run steelhead is unlike the hydrographs
in the snow melt-driven streams of the
interior Columbia or Sacramento rivers,
which may separate early- and late-
migrating adults in a more predictable
manner. This suggests that there will be
a larger amount of variation among
years in the degree to which a particular
natural flow barrier temporally
separates migrating adult steelhead in
coastal watersheds.

The Petitioner presented new genetic
evidence to suggest that the summer-run
steelhead populations may qualify as a
separate DPS from the winter-run
populations. The Petitioner contends
that the findings from recently
published articles on the evolutionary
basis of premature migration in Pacific
salmon (Prince et al. 2017; Thompson et
al. 2018) indicate that summer-run
steelhead in the NC steelhead DPS
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should be considered a separate DPS.
After careful consideration of the new
evidence presented, and the best
available genetic data, the Panel
concluded that summer-run and winter-
run steelhead should remain together in
a single Northern California steelhead
DPS.

Hess et al. (2016), Prince et al. (2017)
and Thompson ef al. (2018) have
studied the relationship between genetic
material from a portion of the genome
that includes the Greb1L gene
(otherwise referred to as the Greb1L
region of the genome) and run-timing in
Chinook salmon and steelhead. The
authors characterized the Greb1L region
as two alleles (different forms) and three
genotypes (different combinations of the
alleles): Individuals with two early run-
timing alleles (early run homozygotes),
individuals with two late run-timing
alleles (late run homozygotes), and
individuals with one allele for the early
and one for the late run-timing
(heterozygotes).

To understand whether variation in
the Greb1L-region is a useful basis to
support separation of summer-run and
winter-run NC steelhead into two DPSs,
we must first understand the
distribution of individuals present in
this geographic area representing
different genotypic categories under
consideration. Data collected by the
SWEFSC clearly show that many O.
mykiss collections in California contain
individuals with all three Greb1L-region
genotypes present at a given place and
time (Pearse et al. 2019). Furthermore,
Greb1L-region variation is distributed
broadly among populations, including
the widespread occurrence of
heterozygotes and the presence of both
summer and winter homozygotes in
many populations without documented
expression of the summer run-timing.
This demonstrates that this genetic
variation is not uniquely partitioned
into summer-run and winter-run
steelhead DPSs, but is broadly
distributed across a range of
interconnected populations with
variable phenotypes (observable
characteristics). This conclusion is
further supported within the NC
steelhead DPS by analyses provided as
part of a public comment, showing the
distribution of Greb1L-region variants
throughout the Eel River system (S.
Kannry, public comment).

Notably, Prince et al. (2017) did not
observe the overlapping distribution of
the Greb1L-region genotypes because
they intentionally selected sample
locations to represent the most
divergent examples of these life-history
types, including the summer-run
samples from the Middle Fork Eel River

and winter-run from the upper
mainstem Eel River (Van Arsdale
Fisheries Station). Prince et al. (2017)
intentionally excluded samples from
locations with less clearly defined
summer-run or winter-run phenotypes
because they represented intermediate
phenotypes (e.g., “fall-run” steelhead in
the South Fork of the Trinity River). As
a result, the Prince et al. (2017) data
were not informative with respect to
questions involving the temporal or
geographic distribution of genetic
variation in the Greb1L region, the
relative frequency, dominance, or
relative fitness of Greb1L-region
genotypes in different locations, or the
extent of gene flow between summer-
run and winter-run steelhead.

In addition to the above examples,
data from the Van Arsdale Fisheries
Station indicates considerable overlap
in the return timing of the Greb1L-
region genotypes. The data show a
nearly complete overlap in the return
timing of individuals with the
heterozygous and winter-run Greb1L-
region genotypes. The data also
document that some individuals with
the homozygous summer-run genotypes
were apparently migrating during the
typical winter-run migration period
(Pearse et al. 2019). Furthermore, this
information indicates that matings
between parents of with alternate
Greb1L-region genotypes must occur,
resulting in full-sibling families with a
mix of Greb1L-region genotypes.

Thus, designation of separate
summer-run and winter-run DPSs
would both ignore the contribution of
Greb1L-heterozygous individuals to
these populations and potentially create
situations in which full-siblings of these
matings would be divided into different
species under the ESA. More simply,
ignoring the contribution of Greb1L-
heterozygous individuals could create a
situation in which a single redd would
produce fish assigned to different DPSs.

While our understanding of the
specific genetic basis of run-timing is
improved by the data presented in
Prince et al. (2017), these new genetic
data do not substantially change our
understanding of the biology of
summer-run and winter-run steelhead,
as run timing has been recognized as a
proxy for the underlying genetic
variation (Dizon et al. 1992; Waples
2006). It was understood that there was
a genetic basis for these traits long
before biologists could say exactly what
that basis was (Clemento 2006; Pearse
2016). In addition, it is likely that there
are additional genes that contribute to
run timing expression (Abadia-Cardoso
et al. 2013), and that different parts of
the species’ genetic material contain

adaptive genetic variation associated
with other, unknown, traits important to
local adaptation within the NC
steelhead DPS. Thus, despite the finding
that variation in the Greb1L region is
strongly associated with run-timing in
steelhead, our understanding of the
evolutionary dynamics of this and other
genetic variation is not fundamentally
altered by this knowledge. The available
data on genetic variation continue to
support a model in which summer-run
steelhead evolved from existing genetic
variation, in populations dominated by
winter-run steelhead, where and when
the ecological conditions capable of
supporting the summer-run life history
exist (Arciniega et al. 2016).

Overall, while summer-run and
winter-run steelhead are nominally
recognizable as distinct life-history
types, they occupy dynamic and
partially overlapping habitats
incompletely separated by waterfalls,
dams, or other barriers to migration. It
is also clear that there is variable but
active and ongoing gene flow between
these life-history types over ecological
and evolutionary timescales. The lack of
physical barriers separating summer-run
and winter-run within the range of the
NC steelhead DPS and the fact that they
are indistinguishable for much of their
life-cycle further suggest that they
cannot be managed separately, just as all
juvenile O. mykiss below barriers to
anadromy are de facto considered to be
steelhead due to their “similarity of
appearance”’ (Hey et al. 2005; NMFS
2006). Based on all of the above
information, we conclude that the
summer-run population of steelhead is
not discrete from the winter-run
population in the NC steelhead DPS.
Thus, splitting these summer-run and
winter-run groups would create a
similar situation to the one that was
rejected by the Alsea decision (Alsea
Valley Alliance v. Evans, No. 99-6265—
HO, Sept. 10, 2001), which ruled against
listing below the species level under the
ESA. This interpretation is also
consistent with that of an earlier NMFS
review of a petition to list summer
steelhead in Deer Creek, Washington,
that concluded that they should not be
considered a separate species under the
ESA (59 FR 59981; November 21, 1994).

Considerations for Criterion 2:
Significance of the Population Segment

Although the Panel found, and we
concurred, that NC summer-run
steelhead do not qualify as a “discrete”
population, the Panel elected to
examine the second DPS criterion.

The success of the species O. mykiss
both in its native range and globally is
due at least in part to the resilience it
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gets from being able to express a diverse
array of life-history strategies. These
strategies can include adult steelhead
run-timing variation and others such as
variation in juvenile migratory behavior
(Hayes et al. 2011; Moore et al. 2014),
variation in adult age-at-return, within-
season variance in spawn timing
(Abadia-Cardoso et al. 2013), variation
in the half-pounder life history
(steelhead that return from the ocean
after only two to four months of
saltwater residence, are generally
sexually immature, and migrate back to
saltwater the following spring: Roelofs
1983; Hayes et al. 2016), and variation
in non-anadromous life histories
(freshwater adfluvial and resident life
histories; Hayes et al. 2011). This
diversity allows different individuals in
the species to maximize their fitness by
taking advantage of the habitat
conditions present in a particular place
and time. Given the importance of inter-
annual variation in this geographic area
and its effect on the ability of streams
in the NC steelhead DPS geographic
range to support salmonids (Power et al.
2015), this diversity clearly adds
resilience to the NC steelhead DPS and
supports its continued survival. Life-
history variants that do best in one year
may not have the highest fitness in a
different year, but collectively they can
maintain a viable population size and
high genetic diversity (i.e., the portfolio
effect: Schindler et al. 2015; Moore et al.
2014; Brennan et al. 2019). The
contribution of the many diverse life-
history forms is critical to the resilience
of O. mykiss.

With respect to the significance of the
summer-run steelhead to the Northern
California steelhead DPS, this life-
history diversity is already recognized
by its explicit inclusion in the recovery
and viability documents developed for
salmon and steelhead in this area
(Spence et al. 2008; NMFS 2016b;
Williams et al. 2016). The recovery
plans were based on viability criteria,
which in turn were based on the viable
salmonid population (VSP) concept
(McElhany et al. 2000). The VSP
concept recognizes that life-history
diversity is: (1) A key parameter; and (2)
hierarchical in nature (from populations
on up to species). These summer-run
populations have been explicitly
identified as having viability criteria
based on their shorter-term
demographic independence and the
need to maintain the appropriate
building blocks for recovery (i.e.,
population units capable of persisting in
relative isolation of other units). Having
summer-run populations as substrata
within diversity strata (and essential for

viability) provides the umbrella under
which longer-term evolutionary
processes are maintained. However, it is
also important to keep in mind that all
of the other life history variations
described above in the species O.
mykiss are likely to be of equal if not
greater significance to the resilience of
the species as the variation in adult
migration timing associated with the
Greb1L region. Thus, there is no clear
basis for deciding that adult migratory
timing variation should be prioritized
more highly than the other, similarly
important and diverse characteristics of
this highly variable species, or that
separating any of these life history
variations into separate management
units would provide a benefit given
their interdependent and dynamic
relationships.

NC Steelhead DPS Conclusions

We conclude that summer-run and
winter-run steelhead should remain
together in a single Northern California
steelhead DPS. The best available data
indicate that summer-run steelhead
cannot be listed as a separate DPS from
winter-run steelhead, as the two groups
maintain an ongoing and interconnected
genetic legacy. Retention of both life-
history types in a single DPS, however,
does not indicate a lack of recognition
that summer-run steelhead are an
important component of the DPS, or
suggest that measures should not be
taken to protect and improve habitat,
including access to upstream habitats
through dam removals, fish passage
programs, reduced water diversions, etc.
Rather, it is an acknowledgment that the
run-types are fundamental parts of the
listed unit as a whole and should not be
separated from each other. As noted
above, this is explicitly addressed in the
NMFS status reviews and recovery
plans through recognition of the need to
focus protection on and consider
populations of both of these run-types
in assessing recovery status (NMFS
2016a, NMFS 2016b; Spence et al.
2008).

Final Determination

Section 4(b)(1) of the ESA requires
that NMFS make listing determinations
based solely on the best scientific and
commercial data available after
conducting a review of the status of the
species and taking into account those
efforts, if any, being made by any state
or foreign nation, or political
subdivisions thereof, to protect and
conserve the species. We have
independently reviewed the best
available scientific and commercial
information, including the information
contained in the petition, public

comments submitted on the 90-day
finding (84 FR 16632; April 22, 2019),
and the DPS configuration review
report, and other published and
unpublished information, and we have
consulted with species experts and
individuals familiar with the NC
steelhead DPS.

Our determination set forth here is
based on a synthesis and integration of
the foregoing information. Based on our
consideration of the best available
scientific and commercial information,
as summarized here and in the status
review report, we conclude that NC
summer-run steelhead do not constitute
a DPS. Accordingly, NC summer-run
steelhead does not meet the definition
of a species, and thus, NC summer-run
steelhead does not warrant listing as a
separate DPS.

This is a final action, and, therefore,
we are not soliciting public comments.

References

A complete list of all references cited
herein is available upon request (see FOR
FURTHER INFORMATION CONTACT).

Authority

The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).

Dated: January 30, 2020.

Samuel D. Rauch III,

Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

[FR Doc. 2020-02174 Filed 2—-4—20; 8:45 am]
BILLING CODE 3510-22-P

COMMODITY FUTURES TRADING
COMMISSION

Sunshine Act Meetings

TIME AND DATE: 10:30 a.m., Wednesday,
February 12, 2020.

PLACE: Three Lafayette Centre, 1155 21st
Street NW, Washington, DC, 9th Floor
Commission Conference Room.

STATUS: Closed.

MATTERS TO BE CONSIDERED:
Enforcement matters. In the event that
the time, date, or location of this
meeting changes, an announcement of
the change, along with the new time,
date, and/or place of the meeting will be
posted on the Commission’s website at
https://www.cftc.gov/.

CONTACT PERSON FOR MORE INFORMATION:
Christopher Kirkpatrick, 202—-418-5964.

Authority: 5 U.S.C. 552b.


https://www.cftc.gov/
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Dated: February 3, 2020.
Christopher Kirkpatrick,
Secretary of the Commission.
[FR Doc. 2020-02385 Filed 2—-3-20; 4:15 pm]
BILLING CODE 6351-01-P

CORPORATION FOR NATIONAL AND
COMMUNITY SERVICE

Agency Information Collection
Activities; Submission to the Office of
Management and Budget for Review
and Approval; Comment Request;
Application Package for VISTA Project
Implementation Evaluation Sponsor
Survey

AGENCY: Corporation for National and
Community Service (CNCS).

ACTION: Notice of information collection;
request for comment.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995,
CNCS is proposing a new information
collection.

DATES: Written comments must be
submitted to the individual and office
listed in the ADDRESSES section by April
6, 2020.

ADDRESSES: You may submit comments,
identified by the title of the information
collection activity, by any of the
following methods:

(1) By mail sent to: Corporation for
National and Community Service,
Attention: Craig Kinnear, 250 E Street
SW, Washington, DC 20525.

(2) By hand delivery or by courier to
the CNCS mailroom at the mail address
given in paragraph (1) above, between
9:00 a.m. and 4:00 p.m. Eastern Time,
Monday through Friday, except federal
holidays.

(3) Electronically through
www.regulations.gov.

Comments submitted in response to
this notice may be made available to the
public through regulations.gov. For this
reason, please do not include in your
comments information of a confidential
nature, such as sensitive personal
information or proprietary information.
If you send an email comment, your
email address will be automatically
captured and included as part of the
comment that is placed in the public
docket and made available on the
internet. Please note that responses to
this public comment request containing
any routine notice about the
confidentiality of the communication
will be treated as public comment that
may be made available to the public,
notwithstanding the inclusion of the
routine notice.

FOR FURTHER INFORMATION CONTACT:
Craig Kinnear, (202) 606-6708, or by
email at ckinnear@cns.gov.

SUPPLEMENTARY INFORMATION:

Title of Collection: VISTA Project
Implementation Evaluation Sponsor
Survey.

OMB Control Number: TBD.

Type of Review: New.

Respondents/Affected Public:
Businesses and Organizations.

Total Estimated Number of Annual
Responses: 800.

Total Estimated Number of Annual
Burden Hours: 200.

Abstract: To inform CNCS’s
implementation of its Transformation
and Sustainability Plan, a CNCS
contractor will conduct a study about
Volunteers in Service to America
(VISTA) project development,
management, and sustainability,
including member recruitment and
retention. The survey of approximately
800 VISTA project sponsors, which will
be administered online, will help to
identify implementation challenges and
best practices among VISTA project
sponsors, will be used to make program
improvements and mitigate potential
challenges, and will also be used to
develop training and technical
assistance materials to strengthen and
enhance VISTA programming. Sponsors
will be sent individualized emails and
survey data will be merged with existing
administrative data regarding project
characteristics.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval. Comments are invited on: (a)
Whether the collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden of the
collection of information; (c) ways to
enhance the quality, utility, and clarity
of the information to be collected; (d)
ways to minimize the burden of the
collection of information on
respondents, including through the use
of automated collection techniques or
other forms of information technology;
and (e) estimates of capital or start-up
costs and costs of operation,
maintenance, and purchase of services
to provide information. Burden means
the total time, effort, or financial
resources expended by persons to
generate, maintain, retain, disclose or
provide information to or for a Federal
agency. This includes the time needed
to review instructions; to develop,
acquire, install and utilize technology
and systems for the purpose of

collecting, validating and verifying
information, processing and
maintaining information, and disclosing
and providing information; to train
personnel and to be able to respond to
a collection of information, to search
data sources, to complete and review
the collection of information; and to
transmit or otherwise disclose the
information. All written comments will
be available for public inspection on
regulations.gov.

Dated: January 28, 2020.
Desiree Tucker-Sorini,
Director, AmeriCorps VISTA.
[FR Doc. 2020-02154 Filed 2—4—20; 8:45 am]
BILLING CODE 6050-28-P

DEPARTMENT OF DEFENSE

Department of the Air Force
[Docket ID USAF-2020-HQ-0012]

Submission for OMB Review;
Comment Request

AGENCY: Secretary of the Air Force, DoD.

ACTION: 30-day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by March 6, 2020.

ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Military Working Dog
Adoption Application; DD Form 810-7;
OMB Control Number 0701-XXXX.

Type of Request: Extension.

Number of Respondents: 200.

Responses per Respondent: 1.

Annual Responses: 200.

Average Burden per Response: 1 hour.

Annual Burden Hours: 200 hours.

Needs and Uses: This form will be
used to assess the suitability of US
citizens and local and state law
enforcement agencies to adopt
Department of Defense Military Working


mailto:whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil
mailto:whs.mc-alex.esd.mbx.dd-dod-information-collections@mail.mil
mailto:oira_submission@omb.eop.gov
mailto:oira_submission@omb.eop.gov
http://www.regulations.gov
mailto:ckinnear@cns.gov
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Dogs, as outlined in DoDI 5200.31E,
Title 10 United States Code § 2583, and
AFI 31-126. The information is needed
to determine if individuals voluntarily
submitting the adoption application are
suitable adopters for Military Working
Dogs, based on the best interests of the
Military Working Dog. The information
will be used to contact applicants and
to interview, screen and select
applicants for voluntary adoption.

Affected Public: Individuals or
Households; State, Local, or Tribal
Government.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02211 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID USA-2019-HQ-0030]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Army,
Network Enterprise Technology, DoD.
ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by March 6, 2020.

ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail.mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Application to Operate a
Military Auxiliary Radio System
(MARS) Station, Army MARS Form
AM-1, OMB Control Number 0702—
0140.

Type of Request: Extension.

Number of Respondents: 550.

Responses per Respondent: 1.

Annual Responses: 550.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 137.5.

Needs and Uses: The information
collection requirement is necessary to
operate a Military Auxiliary Radio
System (MARS) Station. The MARS
program is a civilian auxiliary
consisting primarily of licensed amateur
radio operators who are interested in
assisting the military with
communications on a local, national,
and international basis as an adjunct to
normal communications and providing
worldwide auxiliary emergency
communications during times of need.
The information collection requirement
is necessary not only an application to
join ARMY MARS, but to maintain an
accurate roster of civilians enrolled in
the program for the purpose of
providing contingency communications
support to the Department of Defense.
Additionally, the collected information
is used by the MARS program manager
to determine an individual’s eligibility
for the program, as well as to initiate a
background investigation should a
security clearance be required; used to
show the geographic dispersion of the
members who participate in the global
High Frequency radio network in
support of the Department of Defense;
and to ensure our radio spectrum
authorizations cover the geographic
areas from which our members will
operate. The information is also used
periodically to email informational
updates about the MARS program.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DoD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02213 Filed 2—-4—20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army

[Docket ID USA-2020-HQ-0002]
Proposed Collection; Comment
Request

AGENCY: Office of the Director of Army
Safety, DoD.

ACTION: Information collection notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Office of the Director of Army Safety
announces a proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: The accuracy
of the agency’s estimate of the burden of
the proposed information collection;
ways to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 6, 2020.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:
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e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Department of Defense, Office
of the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24 Suite 08D09B, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

Any associated form(s) for this
collection may be located within this
same electronic docket and downloaded
for review/testing. Follow the
instructions at http://
www.regulations.gov for submitting
comments. Please submit comments on
any given form identified by docket
number, form number, and title.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Office of the Director
of Army Safety (ODASAF), 2530 Crystal
Dr., Office of Director of Army Safety,
ATTN: [Tim Mikulski], Arlington, VA
22202, or call ODASAF, at (703) 697—
1321/1128, email
timothy.h.mikulski.civ@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Radiation Exposure Data
Collection; DD Form 1952 (Dosimetry
Application and Record of Previous
Radiation Exposure), DA Form 7689
(Bioassay Information Summary Sheet);
and 0702-XXXX.

Needs and Uses: The information
collection requirement is to document
and record an individual’s external and
internal short and long-term exposure to
radioactive materials and radiation
generating equipment. The information
collection is also utilized to monitor,
evaluate and control the risks and
associated health hazards, conduct
investigations, management studies and
training to ensure individual
qualifications and education in
handling radioactive materials are
maintained in compliance with the
Nuclear Regulatory Commission (NRC)
10 CFR 20, Army NRC license
conditions, and Occupational Safety

and Health Administration (OSHA) 29
CFR 1926.53.

Affected Public: Individuals or
households, Federal Government, State,
Local Not-for-Profit or Tribal
Governments.

Annual Burden Hours: 6.

Number of Respondents: 25.

Responses per Respondent: 1.

Annual Responses: 25.

Average Burden per Response: 15
minutes.

Frequency: On occasion.

Respondents are members of the
public who are working in/around or
visiting a Department of the Army
facility where there is a potential to
receive an exposure from ionizing
radiation.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02206 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID: USA-2016-HQ-0038]

Submission for OMB Review;
Comment Request

AGENCY: Department of the Army, DoD.
ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by March 6, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail. mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Automated Installation Entry
(AIE) System; OMB Control Number
0702-0125.

Type of Request: Extension.

Number of Respondents: 886,294.

Responses per Respondent: 1.

Annual Responses: 886,294.

Average Burden per Response: 3
minutes.

Annual Burden Hours: 44,315.

Needs and Uses: The information
collection requirement is necessary to
verify the identity of an individual and
determine the fitness of an individual
requesting and/or requiring access to
installations, and issuance of local
access credentials. The information
collection methodology involves the
employment of technological collection
of data via an electronic physical access
control system (PACS) which provides
the capability to rapidly and
electronically authenticate credentials
and validate and individual’s
authorization to enter an installation.

Affected Public: Business or other for-
profit; individuals or households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

¢ Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DoD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02212 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Department of the Army

[Docket ID USA-2020-HQ-0003]
Proposed Collection; Comment
Request

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: Information collection notice.
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SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
U.S. Army Corps of Engineers
announces a proposed public
information collection and seeks public
comment on the provisions thereof.
Comments are invited on: Whether the
proposed collection of information is
necessary for the proper performance of
the functions of the agency, including
whether the information shall have
practical utility; the accuracy of the
agency’s estimate of the burden of the
proposed information collection; ways
to enhance the quality, utility, and
clarity of the information to be
collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 6, 2020.
ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the U.S. Army Corps of
Engineers, Institute for Water Resources,
Casey Building, 8801 Telegraph Road,
Alexandria VA 22315, ATTN Meredith
Bridgers or call 703—428-8458.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Recreation Use and
Expenditure Survey; OMB Control
Number 0710-0020.

Needs and Uses: The information
collection requirement is necessary to
produce recreation visitation and local
expenditure estimates at U.S. Army
Corps of Engineers Water Resource
Projects.

Affected Public: Individuals or
households, business or other for-profit,
and not-for-profit institutions.

Annual Burden Hours: 2,115 hours.

Number of Respondents: 19,050.

Responses per Respondent: 1.11.

Annual Responses: 21,146.

Average Burden per Response: 6
minutes.

Frequency: On occasion.

Respondents are public visitors to
U.S. Army Corps of Engineers
Recreation Areas. Visitors exiting the
recreation area by vehicle are stopped as
potential respondents. Participation is
voluntary.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02208 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2020-0S-0017]

Proposed Collection; Comment
Request

AGENCY: Defense Counterintelligence
and Security Agency, DoD.

ACTION: Information collection notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Defense Counterintelligence and
Security Agency announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;
the accuracy of the agency’s estimate of
the burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.

DATES: Consideration will be given to all
comments received by April 6, 2020.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:
Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.
Mail: Department of Defense, Office of
the Chief Management Officer,
Directorate for Oversight and

Compliance, 4800 Mark Center Drive,
Mailbox #24, Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Defense
Counterintelligence and Security
Agency, ATTN: Mr. Corey Beckett, Chief
Finanical Officer, 27130 Telegraph
Road, Quantico, VA 22134.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: National Industrial Security
Program Cost Collection Survey; DSS
Form 232; OMB Control Number 0704—
0458.

Needs and Uses: The information
collection requirement is necessary as a
result of Executive Order 12829,
“National Industrial Security Program,”
which requires the Department of
Defense to account each year for the
costs associated with implementation of
the National Industrial Security Program
and report those costs to the Director of
the Information Security Oversight
Office (ISO0).

Affected Public: Business or other for
profit; Not-for-profit institutions.

Annual Burden Hours: 507.

Number of Respondents: 1,014.

Responses per Respondent: 1.

Annual Responses: 1,014.

Average Burden per Response: 30
minutes.

Frequency: Annually.

Collection of this data is required to
comply with the reporting requirements
of Executive Order 12829, “National
Industrial Security Program.” This
collection of information requests the
assistance of the Facility Security
Officer to provide estimates of annual
security labor cost in burdened, current
year dollars and the estimated
percentage of security labor dollars to
the total security costs for the facility.
Security labor is defined as personnel
whose positions exist to support
operations and staff in the
implementation of government security
requirements for the protection of
classified information. Guards who are
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required as supplemental controls are
included in security labor. This data
will be incorporated into a report
produced to ISOO for the estimated cost
of securing classified information
within industry. The survey will be
distributed electronically via a Web-
based commercial survey tool.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020—02207 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DOD-2019-0S-0124]

Submission for OMB Review;
Comment Request

AGENCY: Department of Defense

Education Activity, DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by March 6, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd. mbx.dd-dod-
information-collections@mail mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Application for DoD Impact
Aid for Children with Severe
Disabilities; SD Form 816 and 816c;
OMB Control Number 0704—0425.

Type of Request: Extension.

Number of Respondents: 50.

Responses per Respondent: 1.

Annual Responses: 50.

Average Burden per Response: 8
hours.

Annual Burden Hours: 400.

Needs and Uses: The information
collection requirement is necessary to
authorize DoD funds for local
educational agencies (LEAs) that
educate military dependent students
with severe disabilities that meet certain

criteria. This application will be
requested of military-impacted LEAs to
determine if they meet the DoD criteria
to receive compensation for the cost of
educating military dependent students
with severe disabilities.

Affected Public: State, Local, or Tribal
Governments.

Frequency: Annually.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02210 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary

[Docket ID DOD-2020-0S-0018]
Proposed Collection; Comment
Request

AGENCY: Defense Finance and
Accounting Service (DFAS), DoD.

ACTION: Information collection notice.

SUMMARY: In compliance with the
Paperwork Reduction Act of 1995, the
Defense Finance and Accounting
Service (DFAS) announces a proposed
public information collection and seeks
public comment on the provisions
thereof. Comments are invited on:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
agency, including whether the
information shall have practical utility;

the accuracy of the agency’s estimate of
the burden of the proposed information
collection; ways to enhance the quality,
utility, and clarity of the information to
be collected; and ways to minimize the
burden of the information collection on
respondents, including through the use
of automated collection techniques or
other forms of information technology.
DATES: Consideration will be given to all
comments received by April 6, 2020.

ADDRESSES: You may submit comments,
identified by docket number and title,
by any of the following methods:

Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Mail: Department of Defense, Office of
the Chief Management Officer,
Directorate for Oversight and
Compliance, 4800 Mark Center Drive,
Mailbox #24 Suite 08D09, Alexandria,
VA 22350-1700.

Instructions: All submissions received
must include the agency name, docket
number and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

FOR FURTHER INFORMATION CONTACT: To
request more information on this
proposed information collection or to
obtain a copy of the proposal and
associated collection instruments,
please write to the Defense Finance and
Accounting Service—Cleveland, 1240
East Ninth Street, ATTN: JFBB—Mr.
Charles Moss, Room 1569, Cleveland,
OH 44199 or phone at 216—204—4426.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Physician Certificate for Child
Annuitant; DD Form 2828; OMB Control
Number 0730-0011.

Needs and Uses: The information
collection requirement is necessary to
support an incapacitation occurring
prior to age 18. The form provides the
authority for the DFAS to establish and
pay a Retired Serviceman’s Family
Protection Plan (RSFPP) or Survivor
Benefit Plan (SBP) annuity to the
incapacitated individual.

Affected Public: Individuals and
households.

Annual Burden Hours: 480 hours.

Number of Respondents: 240.

Responses per Respondent: 1.

Annual Responses: 240.

Average Burden per Response: 2
hours.

Frequency: On occasion.
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The form will be used by the DFAS
in order to establish and start the
annuity for a potential child annuitant.
When the form is completed, it will
serve as a medical report to substantiate
a child’s incapacity. The law requires
that an unmarried child who is
incapacitated must provide a current
certified medical report. When the
incapacity is not permanent a medical
certification must be received by DFAS
every two years in order for the child to
continue receiving annuity payments.

Dated: January 31, 2020.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2020-02209 Filed 2—4-20; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF EDUCATION

Applications for New Awards; Native
American-Serving Nontribal
Institutions Program

AGENCY: Office of Postsecondary
Education, Department of Education.

ACTION: Notice.

SUMMARY: The Department of Education
(Department) is issuing a notice inviting
applications for new awards for fiscal
year (FY) 2020 for the Native American-
Serving Nontribal Institutions (NASNTI)
Program, Catalog of Federal Domestic
Assistance (CFDA) numbers 84.031X.
This notice relates to the approved
information collection under OMB
control number 1840-0816.

DATES:

Applications Available: February 5,
2020.

Deadline for Transmittal of
Applications: March 6, 2020.

Deadline for Intergovernmental
Review: May 5, 2020.

ADDRESSES: For the addresses for
obtaining and submitting an
application, please refer to our Common
Instructions for Applicants to
Department of Education Discretionary
Grant Programs, published in the
Federal Register on February 13, 2019
(84 FR 3768), and available at
www.govinfo.gov/content/pkg/FR-2019-
02-13/pdf/2019-02206.pdyf.
FOR FURTHER INFORMATION CONTACT: Don
Crews, U.S. Department of Education,
400 Maryland Avenue SW, Room 268—
42, Washington, DG 20202-4260.
Telephone: (202) 453—-7920. Email:
Don.Crews@ed.gov.

If you use a telecommunications
device for the deaf (TDD) or a text
telephone (TTY), call the Federal Relay

Service (FRS), toll free, at 1-800-877—
8339.

SUPPLEMENTARY INFORMATION:
Full Text of Announcement

I. Funding Opportunity Description

Purpose of Program: The NASNTI
Program provides grants to eligible
institutions of higher education (IHEs)
to enable them to improve and expand
their capacity to serve Native American
students and low-income individuals.
Institutions may use these grants to
plan, develop, or implement activities
that strengthen the institution.

Priorities: This notice contains two
competitive preference priorities. These
priorities are from the Secretary’s Notice
of Final Supplemental Priorities and
Definitions for Discretionary Grant
Programs, published in the Federal
Register on March 2, 2018 (83 FR 9096)
(Supplemental Priorities).

Competitive Preference Priorities: For
FY 2020 and any subsequent year in
which we make awards from the list of
unfunded applications from this
competition, these priorities are
competitive preference priorities. Under
34 CFR 75.105(c)(2)(i), we award up to
an additional five points to an
application, depending on how well the
application responds to one of the
following priorities. Applicants should
clearly identify which competitive
preference priority, if any, they intend
to address and will only receive points
for addressing one of the following
priorities.

These priorities are:

Competitive Preference Priority 1—
Fostering Knowledge and Promoting the
Development of Skills That Prepare
Students to be Informed, Thoughtful,
and Productive Individuals and Citizens
(up to 5 points)

Projects that are designed to address
supporting instruction in personal
financial literacy, knowledge of markets
and economics, knowledge of higher
education financing and repayment
(e.g., college savings and student loans),
or other skills aimed at building
personal financial understanding and
responsibility.

Competitive Preference Priority 2—
Promoting Science, Technology,
Engineering, or Math (STEM) Education,
With a Particular Focus on Computer
Science (up to 5 points)

Projects designed to improve student
achievement or other educational
outcomes in one or more of the
following areas: Science, technology,
engineering, math, or computer science
(as defined in this notice). Projects that

are designed to address increasing
access to STEM coursework, including
computer science (as defined in this
notice), and hands-on learning
opportunities, such as through
expanded course offerings, dual-
enrollment, high-quality online
coursework, or other innovative
delivery mechanisms.

Definitions: The definitions below are
from 34 CFR part 77.1 and the
Secretary’s Notice of Final
Supplemental Priorities and Definitions
for Discretionary Grant Programs,
published in the Federal Register on
March 2, 2018 (83 FR 9096)
(Supplemental Priorities).

Computer science means the study of
computers and algorithmic processes
and includes the study of computing
principles and theories, computational
thinking, computer hardware, software
design, coding, analytics, and computer
applications.

Computer science often includes
computer programming or coding as a
tool to create software, including
applications, games, websites, and tools
to manage or manipulate data; or
development and management of
computer hardware and the other
electronics related to sharing, securing,
and using digital information. In
addition to coding, the expanding field
of computer science emphasizes
computational thinking and
interdisciplinary problem-solving to
equip students with the skills and
abilities necessary to apply computation
in our digital world.

Computer science does not include
using a computer for everyday activities,
such as browsing the internet; use of
tools like word processing,
spreadsheets, or presentation software;
or using computers in the study and
exploration of unrelated subjects.

Demonstrates a rationale means a key
project component included in the
project’s logic model is informed by
research or evaluation findings that
suggest the project component is likely
to improve relevant outcomes.

Logic model (also referred to as a
theory of action) means a framework
that identifies key project components
of the proposed project (i.e., the active
“ingredients” that are hypothesized to
be critical to achieving the relevant
outcomes) and describes the theoretical
and operational relationships among the
key project components and relevant
outcomes.

Note: In developing logic models,
applicants may want to use resources
such as the Regional Educational
Laboratory Program’s (REL Pacific)
Education Logic Model Application,
available at https://ies.ed.gov/ncee/


http://www.govinfo.gov/content/pkg/FR-2019-02-13/pdf/2019-02206.pdf
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edlabs/regions/pacific/elm.asp, to help
design their logic models. Other sources
include: https://ies.ed.gov/ncee/edlabs/
regions/pacific/pdf/REL_2014025.pdyf,
https://ies.ed.gov/ncee/edlabs/regions/
pacific/pdf/REL_2014007.pdf, and
https://ies.ed.gov/ncee/edlabs/regions/
northeast/pdf/REL_2015057.pdf.

Project component means an activity,
strategy, intervention, process, product,
practice, or policy included in a project.
Evidence may pertain to an individual
project component or to a combination
of project components (e.g., training
teachers on instructional practices for
English learners and follow-on coaching
for these teachers).

Relevant outcome means the student
outcome(s) or other outcome(s) the key
project component is designed to
improve, consistent with the specific
goals of the program.

Program Authority: 20 U.S.C. 1059f
(title III, part A, of the Higher Education
Act of 1965, as amended (HEA)).

Note: In 2008, the HEA was amended by
the Higher Education Opportunity Act of
2008 (HEOA), Public Law 110-315. Please
note that the regulations in 34 CFR part 607
have not been updated to reflect these
statutory changes.

Applicable Regulations: (a) The
Education Department General
Administrative Regulations in 34 CFR
parts 75, 77, 79, 82, 84, 86, 97, 98, and

(b) The Office of Management and
Budget Guidelines to Agencies on
Governmentwide Debarment and
Suspension (Nonprocurement) in 2 CFR
part 180, as adopted and amended as
regulations of the Department in 2 CFR
part 3485. (c) The Uniform
Administrative Requirements, Cost
Principles, and Audit Requirements for
Federal Awards in 2 CFR part 200, as
adopted and amended as regulations of
the Department in 2 CFR part 3474. (d)
The regulations for this program in 34
CFR part 607. (e) The Supplemental
Priorities.

II. Award Information

Type of Award: Discretionary grants.
Five-year Individual Development
Grants and Cooperative Arrangement
Development Grants will be awarded in
FY 2020.

Note: A cooperative arrangement is an
arrangement to carry out allowable grant
activities between an institution eligible to
receive a grant under this part and another
eligible or ineligible IHE, under which the
resources of the cooperating institutions are
combined and shared to better achieve the
purposes of this part and avoid costly
duplication of effort.

Estimated Available Funds:
$4,444,000.

Contingent upon the availability of
funds and the quality of applications,
we may make additional awards in FY
2021 from the list of unfunded
applications from this competition.

Individual Development Grants:

Estimated Range of Awards:
$200,000-$300,000 per year.

Estimated Average Size of Awards:
$250,000 per year.

Maximum Award: We will not make
an award exceeding $300,000 for a
single budget period of 12 months.

Estimated Number of Awards: 12.

Cooperative Arrangement
Development Grants:

Estimated Range of Awards:
$300,000-$400,000 per year.

Estimated Average Size of Awards:
$350,000 per year.

Maximum Award: We will not make
an award exceeding $400,000 for a
single budget period of 12 months.

Estimated Number of Awards: 4.

Note: The Department is not bound by any
estimates in this notice.

Project Period: Up to 60 months.

III. Eligibility Information

1. a. Eligible Applicants:

This program is authorized by title III,
part A, of the HEA. At the time of
submission of their applications,
applicants must certify their total
undergraduate headcount enrollment
and that 10 percent of the IHE’s
enrollment is Native American. An
assurance form, which is included in
the application materials for this
competition, must be signed by an
official for the applicant and submitted.

To qualify as an eligible institution
under the NASNTI Program, an
institution must—

(i) Be accredited or preaccredited by
a nationally recognized accrediting
agency or association that the Secretary
has determined to be a reliable authority
as to the quality of education or training
offered;

(ii) Be legally authorized by the State
in which it is located to be a junior or
community college or to provide an
educational program for which it
awards a bachelor’s degree; and

(iii) Be designated as an “‘eligible
institution,” as defined in 34 CFR 600.2,
by demonstrating that it: (1) Has an
enrollment of needy students as
described in 34 CFR 607.3; and (2) has
low average educational and general
expenditures per full-time equivalent
(FTE) undergraduate student as
described in 34 CFR 607.4.

Note: The notice announcing the FY 2020
process for designation of eligible
institutions, and inviting applications for
waiver of eligibility requirements, was

published in the Federal Register on
December 16, 2019 (84 FR 68434). Only
institutions that the Department determines
are eligible, or which are granted a waiver
under the process described in that notice,
may apply for a grant in this program.

b. Relationship between the Title III,
Part A Programs and the Developing
Hispanic-Serving Institutions (HSI)
Program:

A grantee under the HSI Program,
which is authorized under title V of the
HEA, may not receive a grant under any
HEA, title III, part A program. The title
ITI, part A programs are: The
Strengthening Institutions Program; the
Tribally Controlled Colleges and
Universities Program; the Asian
American and Native American Pacific
Islander-Serving Institutions Program;
the Alaska Native and Native Hawaiian-
Serving Institutions Program; and the
Native American-Serving Nontribal
Institutions Pprogram. Furthermore, a
current HSI Program grantee may not
give up its HSI Program grant in order
to be eligible to receive a grant under
the NASNTI Program or any title III,
part A program as described in 34 CFR
607.2(g)(1).

An eligible HSI that is not a current
grantee under the HSI Program may
apply for a FY 2020 grant under all title
III, part A programs for which it is
eligible, as well as receive consideration
for a grant under the HSI Pprogram.
However, a successful applicant may
receive only one grant as described in
34 CFR 607.2(g)(1).

An eligible IHE that submits
applications for an Individual
Development Grant and a Cooperative
Arrangement Development Grant in this
competition may be awarded both in the
same fiscal year. However, we will not
award a second Cooperative
Arrangement Development Grant to an
otherwise eligible IHE for an award year
for which the IHE already has a
Cooperative Arrangement Development
Grant award under the NASNTI
Program. A grantee with an Individual
Development Grant or a Cooperative
Arrangement Development Grant may
be a subgrantee in one or more
Cooperative Arrangement Development
Grants. The lead institution in a
Cooperative Arrangement Development
Grant must be an eligible institution.
Partners or subgrantees are not required
to be eligible institutions.

2. a. Cost Sharing or Matching: This
program does not require cost sharing or
matching.

b. Supplement-Not-Supplant: This
program involves supplement-not-
supplant funding requirements. Grant
funds must be used so that they
supplement and, to the extent practical,


https://ies.ed.gov/ncee/edlabs/regions/pacific/pdf/REL_2014025.pdf
https://ies.ed.gov/ncee/edlabs/regions/pacific/pdf/REL_2014025.pdf
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https://ies.ed.gov/ncee/edlabs/regions/pacific/pdf/REL_2014007.pdf
https://ies.ed.gov/ncee/edlabs/regions/pacific/pdf/REL_2014007.pdf
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increase the funds that would otherwise
be available for the activities to be
carried out under the grant and in no
case supplant those funds (34 CFR
607.30 (b)).

3. Subgrantees: A grantee under this
competition may not award subgrants to
entities to directly carry out project
activities described in its application.

IV. Application and Submission
Information

1. Application Submission
Instructions: Applicants are required to
follow the Common Instructions for
Applicants to Department of Education
Discretionary Grant Programs,
published in the Federal Register on
February 13, 2019 (84 FR 3768), and
available at www.govinfo.gov/content/
pkg/FR-2019-02-13/pdf/2019-02206.pdf,
which contain requirements and
information on how to submit an
application.

2. Intergovernmental Review: This
program is subject to Executive Order
12372 and the regulations in 34 CFR
part 79. Information about
Intergovernmental Review of Federal
Programs under Executive Order 12372
is in the application package for this
program.

3. Funding Restrictions: We specify
unallowable costs in 34 CFR 607.10(c).
We reference additional regulations
outlining funding restrictions in the
Applicable Regulations section of this
notice.

4. Recommended Page Limit: The
application narrative is where you, the
applicant, address the selection criteria
that reviewers use to evaluate your
application. We recommend that you (1)
limit the application narrative to no
more than 50 pages for Individual
Development Grants and no more than
65 pages for Cooperative Arrangement
Development Grants and (2) use the
following standards:

e A “page” is 8.5” x 11”7, on one side
only, with 1” margins at the top, bottom,
and both sides.

¢ Double space (no more than three
lines per vertical inch) all text in the
application narrative, including titles,
headings, footnotes, quotations,
references, and captions as well as all
text in charts, tables, figures, and
graphs.

¢ Use a font that is either 12 point or
larger, and no smaller than 10 pitch
(characters per inch).

¢ Use one of the following fonts:
Times New Roman, Courier, Courier
New, or Arial.

The recommended page limit does not
apply to the cover sheet; the budget
section, including the narrative budget
justification; the assurances and

certifications; or the one-page abstract
and the bibliography. However, the
recommended page limit does apply to
all of the application narrative.

Note: The Budget Information-Non-
Construction Programs Form (ED 524)
Sections A—C are not the same as the
narrative response to the Budget section of
the selection criteria.

V. Application Review Information

1. Selection Criteria: The following
selection criteria for this competition
are from 34 CFR 75.210. Applicants
should address each of the following
selection criteria separately for each
proposed activity. The selection criteria
are worth a total of 100 points; the
maximum score for each criterion is
noted in parentheses.

a. (a) Need for project. (Maximum 20
points) The Secretary considers the
need for the proposed project. In
determining the need for the proposed
project, the Secretary considers:

(1) The magnitude of the need for the
services to be provided or the activities
to be carried out by the proposed
project. (10 points)

(2) The extent to which the proposed
project will focus on serving or
otherwise addressing the needs of
disadvantaged individuals. (5 points)

(3) The extent to which specific gaps
or weaknesses in services,
infrastructure, or opportunities have
been identified and will be addressed by
the proposed project, including the
nature and magnitude of those gaps or
weaknesses. (5 points)

(b) Quality of the project design.
(Maximum 25 points) The Secretary
considers the quality of the design of the
proposed project. In determining the
quality of the design of the proposed
project, the Secretary considers:

(1) The extent to which the goals,
objectives, and outcomes to be achieved
by the proposed project are clearly
specified and measurable. (10 points)

(2) The extent to which the design of
the proposed project is appropriate to,
and will successfully address, the needs
of the target population or other
identified needs. (5 points)

(3) The extent to which the proposed
project demonstrates a rationale (as
defined in this notice). (10 points)

(c) Quality of project services.
(Maximum 10 points) The Secretary
considers the quality of the services to
be provided by the proposed project.

(1) In determining the quality of the
services to be provided by the proposed
project, the Secretary considers the
quality and sufficiency of strategies for
ensuring equal access and treatment for
eligible project participants who are

members of groups that have
traditionally been underrepresented
based on race, color, national origin,
gender, age, or disability. (5 points)

(2) In addition, the Secretary
considers:

(i) The extent to which the services to
be provided by the proposed project are
appropriate to the needs of the intended
recipients or beneficiaries of those
services. (3 points)

(ii) The extent to which the services
to be provided by the proposed project
reflect up-to-date knowledge from
research and effective practice. (2
points)

(d) Quality of project personnel.
(Maximum 10 points) The Secretary
considers the quality of the personnel
who will carry out the proposed project.

(1) In determining the quality of
project personnel, the Secretary
considers the extent to which the
applicant encourages applications for
employment from persons who are
members of groups that have
traditionally been underrepresented
based on race, color, national origin,
gender, age, or disability. (4 points)

(2) In addition, the Secretary
considers:

(i) The qualifications, including
relevant training and experience, of the
project director or principal
investigator. (3 points)

(ii) The qualifications, including
relevant training and experience, of key
project personnel. (3 points)

(e) Adequacy of resources. (Maximum
5 points) The Secretary considers the
adequacy of resources for the proposed
project. In determining the adequacy of
resources for the proposed project, the
Secretary considers:

(1) The extent to which the budget is
adequate to support the proposed
project. (3 points)

(2) The extent to which the costs are
reasonable in relation to the objectives,
design, and potential significance of the
proposed project. (2 points)

(f) Quality of the management plan.
(Maximum 15 points) The Secretary
considers the quality of the management
plan for the proposed project. In
determining the quality of the
management plan for the proposed
project, the Secretary considers:

(1) The adequacy of the management
plan to achieve the objectives of the
proposed project on time and within
budget, including clearly defined
responsibilities, timelines, and
milestones for accomplishing project
tasks. (5 points)

(2) The adequacy of procedures for
ensuring feedback and continuous
improvement in the operation of the
proposed project. (5 points)
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(3) The adequacy of mechanisms for
ensuring high-quality products and
services from the proposed project. (5
points)

(g) Quality of the project evaluation.
(Maximum 15 points) The Secretary
considers the quality of the evaluation
to be conducted of the proposed project.
In determining the quality of the
evaluation, the Secretary considers:

(1) The extent to which the methods
of evaluation are thorough, feasible, and
appropriate to the goals, objectives, and
outcomes of the proposed project. (10
points)

(2) The extent to which the methods
of evaluation include the use of
objective performance measures that are
clearly related to the intended outcomes
of the project and will produce
quantitative and qualitative data to the
extent possible. (5 points)

2. Review and Selection Process: We
remind potential applicants that in
reviewing applications in any
discretionary grant competition, the
Secretary may consider, under 34 CFR
75.217(d)(3), the past performance of the
applicant in carrying out a previous
award, such as the applicant’s use of
funds, achievement of project
objectives, and compliance with grant
conditions. The Secretary may also
consider whether the applicant failed to
submit a timely performance report or
submitted a report of unacceptable
quality.

In addition, in making a competitive
grant award, the Secretary requires
various assurances, including those
applicable to Federal civil rights laws
that prohibit discrimination in programs
or activities receiving Federal financial
assistance from the Department (34 CFR
100.4, 104.5, 106.4, 108.8, and 110.23).

A panel of two non-Federal reviewers
will review and score each application
in accordance with the selection
criteria. A rank order funding slate will
be made from this review. Awards will
be made in rank order according to the
average score received from the peer
review and from the competitive
preference priority addressed by the
applicant.

In tie-breaking situations for
development grants, under 34 CFR
607.23(b) we award one additional point
to an application from an IHE that has
an endowment fund of which the
current market value, per FTE enrolled
student, is less than the average current
market value of the endowment funds,
per FTE enrolled student, at comparable
type institutions that offer similar
instruction. We award one additional
point to an application from an IHE that
has expenditures for library materials
per FTE enrolled student that are less

than the average expenditure for library
materials per FTE enrolled student at
similar type institutions. We also add
one additional point to an application
from an IHE that proposes to carry out
one or more of the following
activities:—

(1) Faculty development;

(2) Funds and administrative
management;

(3) Development and improvement of
academic programs;

(4) Acquisition of equipment for use
in strengthening management and
academic programs;

(5) Joint use of facilities; and

(6) Student services.

For the purpose of these funding
considerations, we use 2018-2019 data.

If a tie remains after applying the tie-
breaker mechanism above, priority will
be given to applicants that have the
lowest endowment values per FTE
enrolled student.

3. Risk Assessment and Specific
Conditions: Consistent with 2 CFR
200.205, before awarding grants under
this program the Department conducts a
review of the risks posed by applicants.
Under 2 CFR 3474.10, the Secretary may
impose specific conditions and, in
appropriate circumstances, high-risk
conditions on a grant if the applicant or
grantee is not financially stable; has a
history of unsatisfactory performance;
has a financial or other management
system that does not meet the standards
in 2 CFR part 200, subpart D; has not
fulfilled the conditions of a prior grant;
or is otherwise not responsible.

4. Integrity and Performance System:
If you are selected under this
competition to receive an award that
over the course of the project period
may exceed the simplified acquisition
threshold (currently $250,000), under 2
CFR 200.205(a)(2) we must make a
judgment about your integrity, business
ethics, and record of performance under
Federal awards—that is, the risk posed
by you as an applicant—before we make
an award. In doing so, we must consider
any information about you that is in the
integrity and performance system
(currently referred to as the Federal
Awardee Performance and Integrity
Information System (FAPIIS)),
accessible through the System for
Award Management. You may review
and comment on any information about
yourself that a Federal agency
previously entered and that is currently
in FAPIIS.

Please note that, if the total value of
your currently active grants, cooperative
agreements, and procurement contracts
from the Federal Government exceeds
$10,000,000, the reporting requirements
in 2 CFR part 200, Appendix XII,

require you to report certain integrity
information to FAPIIS semiannually.
Please review the requirements in 2 CFR
part 200, Appendix XII, if this grant
plus all the other Federal funds you
receive exceed $10,000,000.

VI. Award Administration Information

1. Award Notices: If your application
is successful, we notify your U.S.
Representative and U.S. Senators and
send you a Grant Award Notification
(GAN); or we may send you an email
containing a link to access an electronic
version of your GAN. We may notify
you informally, also.

If your application is not evaluated or
not selected for funding, we notify you.

2. Administrative and National Policy
Requirements: We identify
administrative and national policy
requirements in the application package
and reference these and other
requirements in the Applicable
Regulations section of this notice.

We reference the regulations outlining
the terms and conditions of an award in
the Applicable Regulations section of
this notice and include these and other
specific conditions in the GAN. The
GAN also incorporates your approved
application as part of your binding
commitments under the grant.

3. Open Licensing Requirements:
Unless an exception applies, if you are
awarded a grant under this competition,
you will be required to openly license
to the public grant deliverables created
in whole, or in part, with Department
grant funds. When the deliverable
consists of modifications to pre-existing
works, the license extends only to those
modifications that can be separately
identified and only to the extent that
open licensing is permitted under the
terms of any licenses or other legal
restrictions on the use of pre-existing
works. Additionally, a grantee or
subgrantee that is awarded competitive
grant funds must have a plan to
disseminate these public grant
deliverables. This dissemination plan
can be developed and submitted after
your application has been reviewed and
selected for funding. For additional
information on the open licensing
requirements please refer to 2 CFR
3474.20.

4. Reporting: (a) If you apply for a
grant under this competition, you must
ensure that you have in place the
necessary processes and systems to
comply with the reporting requirements
in 2 CFR part 170 should you receive
funding under the competition. This
does not apply if you have an exception
under 2 CFR 170.110(b).

(b) At the end of your project period,
you must submit a final performance
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report, including financial information,
as directed by the Secretary. If you
receive a multiyear award, you must
submit an annual performance report
that provides the most current
performance and financial expenditure
information as directed by the Secretary
under 34 CFR 75.118. The Secretary
may also require more frequent
performance reports under 34 CFR
75.720(c). For specific requirements on
reporting, please go to www.ed.gov/
fund/grant/apply/appforms/
appforms.html.

5. Performance Measures: The
Secretary has established the following
key performance measures for assessing
the effectiveness of the NASNTI
Program:

(a). The percentage of first-time, full-
time degree-seeking undergraduate
students at four-year NASNTIs who
were in their first year of postsecondary
enrollment in the previous year and are
enrolled in the current year at the same
NASNTI

(b). The percentage of first-time, full-
time degree-seeking undergraduate
students at two-year NASNTIs who
were in their first year of postsecondary
enrollment in the previous year and are
enrolled in the current year at the same
NASNTI;

(c). The percentage of first-time, full-
time degree-seeking undergraduate
students enrolled at four-year NASNTIs
who graduate within six years of
enrollment; and

(d). The percentage of first-time, full-
time degree-seeking undergraduate
students enrolled at two-year NASNTIs
who graduate within three years of
enrollment.

6. Continuation Awards: In making a
continuation award under 34 CFR
75.253, the Secretary considers, among
other things: Whether a grantee has
made substantial progress in achieving
the goals and objectives of the project;
whether the grantee has expended funds
in a manner that is consistent with its
approved application and budget; and,
if the Secretary has established
performance measurement
requirements, the performance targets in
the grantee’s approved application.

In making a continuation award, the
Secretary also considers whether the
grantee is operating in compliance with
the assurances in its approved
application, including those applicable
to Federal civil rights laws that prohibit
discrimination in programs or activities
receiving Federal financial assistance
from the Department (34 CFR 100.4,
104.5, 106.4, 108.8, and 110.23).

VII. Other Information

Accessible Format: Individuals with
disabilities can obtain this document
and a copy of the application package in
an accessible format (e.g., braille, large
print, audiotape, or compact disc) on
request to the program contact person
listed under FOR FURTHER INFORMATION
CONTACT.

Electronic Access to This Document:
The official version of this document is
the document published in the Federal
Register. You may access the official
edition of the Federal Register and the
Code of Federal Regulations at
www.govinfo.gov. At this site you can
view this document, as well as all other
documents of this Department
published in the Federal Register, in
text or Portable Document Format
(PDF). To use PDF you must have
Adobe Acrobat Reader, which is
available free at the site.

You may also access documents of the
Department published in the Federal
Register by using the article search
feature at: www.federalregister.gov.
Specifically, through the advanced
search feature at this site, you can limit
your search to documents published by
the Department.

Robert L. King,

Assistant Secretary for the Office of
Postsecondary Education.

[FR Doc. 2020-02215 Filed 2-4-20; 8:45 am]
BILLING CODE 4000-01-P

DEPARTMENT OF ENERGY

DOE/NSF Nuclear Science Advisory
Committee

AGENCY: Office of Science, Department
of Energy.
ACTION: Notice of Open Meeting.

SUMMARY: This notice announces a
meeting of the DOE/NSF Nuclear
Science Advisory Committee (NSAC).
Federal Advisory Committee Act
requires that public notice of these
meetings be announced in the Federal
Register.

DATES: Monday, March 2, 2020; 8:15
a.m.—4:00 p.m.

ADDRESSES: Crystal City Marriott at
Reagan National Airport, 1999
Richmond Highway, Salons D & E,
Arlington, Virginia 22202, 703—413—
5500.

FOR FURTHER INFORMATION CONTACT:
Brenda L. May, U.S. Department of
Energy; SC-26/Germantown Building,
1000 Independence Avenue SW,
Washington, DC 20585-1290;
Telephone: (301) 903-0536, or email:
brenda.may@science.doe.gov.

The most current information
concerning this meeting can be found
on the website: https://science.osti.gov/
np/nsac/meetings.

SUPPLEMENTARY INFORMATION:

Purpose of the Committee: The
purpose of the Committee is to provide
advice and guidance on a continuing
basis to the Department of Energy and
the National Science Foundation on
scientific priorities within the field of
basic nuclear science research.

Tentative Agenda: Agenda will
include discussions of the following:

Monday, March 2, 2020

¢ Perspectives from Department of
Energy and National Science
Foundation

¢ Update from the Department of
Energy and National Science
Foundation’s Nuclear Physics Office’s

e Presentation and Discussion of the
Committee of Visitors Subcommittee
Report

e Presentation and Discussion of the
Mo-99 Subcommittee Report

e Presentation on the Fission in R-
process Elements Topical
Collaboration

e Presentation on the Transverse
Momentum Topical Collaboration

e NSAC Business/Discussions

Note: The NSAC Meeting will be broadcast
live on the internet. You may find out how
to access this broadcast by going to the Office
of Science’s website prior to the start of the
meeting at: https://science.osti.gov/np/nsac/
meetings. A video record of the meeting,
including the presentations that are made,
will be archived at this site after the meeting.

Public Participation: The meeting is
open to the public. If you would like to
file a written statement with the
Committee, you may do so either before
or after the meeting. If you would like
to make oral statements regarding any of
these items on the agenda, you should
contact Brenda L. May, 301-903-0536
or Brenda.May@science.doe.gov (email).
You must make your request for an oral
statement at least five business days
before the meeting. Reasonable
provision will be made to include the
scheduled oral statements on the
agenda. The Chairperson of the
Committee will conduct the meeting to
facilitate the orderly conduct of
business. Public comment will follow
the 10-minute rule.

Minutes: The minutes of the meeting
will be available for review on the U.S.
Department of Energy’s Office of
Nuclear Physics website at https://
science.osti.gov/np/nsac/meetings.
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Signed in Washington, DC, on January 30,
2020.

LaTanya Butler,

Deputy Committee Management Officer.
[FR Doc. 2020-02160 Filed 2—4-20; 8:45 am]
BILLING CODE 6450-01-P

ENVIRONMENTAL PROTECTION
AGENCY

[EPA-HQ-O0W-2020-0017; FRL 10004-75—
ow]

Proposed Information Collection
Request; Comment Request;
Information Collection Request for the
2020 Drinking Water Infrastructure
Needs Survey and Assessment
(DWINSA)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Notice.

SUMMARY: The Environmental Protection
Agency (EPA) is planning to submit an
information collection request (ICR),
“Information Collection Request for the
2020 Drinking Water Infrastructure
Needs Survey and Assessment
(DWINSA)” (EPA ICR No. 2616.01,
OMB Control No. 2040-NEW) to the
Office of Management and Budget
(OMB) for review and approval in
accordance with the Paperwork
Reduction Act (PRA). Before doing so,
the EPA is soliciting public comments
on specific aspects of the proposed
information collection as described in
this document. This is a request for
approval of a new collection. An
Agency may not conduct or sponsor and
a person is not required to respond to

a collection of information unless it
displays a currently valid OMB control
number.

DATES: Comments must be submitted on
or before April 6, 2020.

ADDRESSES: Submit your comments,
referencing Docket ID No. EPA-HQ-
OW-2020-0017 online using https://
www.regulations.gov (our preferred
method), by email to ow-docket@
epa.gov or by mail to: The EPA Docket
Center, Environmental Protection
Agency, Mail Code 28221T, 1200
Pennsylvania Ave. NW, Washington, DC
20460.

The EPA’s policy is that all comments
received will be included in the public
docket without change including any
personal information provided, unless
the comment includes profanity, threats,
information claimed to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute.

FOR FURTHER INFORMATION CONTACT:
Robert Barles, Drinking Water
Protection Division (Mail Code 4606M),
Office of Ground Water and Drinking
Water, Environmental Protection
Agency, 1200 Pennsylvania Avenue
NW, Washington, DC 20460; telephone
number: 202-564—-3814; fax number:
202-564—3754; email address:
barles.robert@epa.gov.

SUPPLEMENTARY INFORMATION:
Supporting documents which explain in
detail the information that the EPA will
be collecting are available in the public
docket for this ICR. The docket can be
viewed online at https://
www.regulations.gov or in person at the
EPA Docket Center, WJC West, Room
3334, 1301 Constitution Ave. NW,
Washington, DC. The telephone number
for the Docket Center is 202—566—1744.
For additional information about the
EPA’s public docket, visit https://
www.epa.gov/dockets.

Pursuant to section 3506(c)(2)(A) of
the PRA (44 U.S.C. 3501 et seq.), the
EPA is soliciting comments and
information to enable it to: (i) Evaluate
whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Agency, including whether the
information will have practical utility;
(ii) evaluate the accuracy of the
Agency'’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;
(iii) enhance the quality, utility, and
clarity of the information to be
collected; and (iv) minimize the burden
of the collection of information on those
who are to respond, including through
the use of appropriate automated
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submission of
responses. The EPA will consider the
comments received and amend the ICR
as appropriate. The final ICR package
will then be submitted to OMB for
review and approval. At that time, the
EPA will issue another Federal Register
notice to announce the submission of
the ICR to OMB and the opportunity to
submit additional comments to OMB.

Abstract: The purpose of this
information collection is to identify the
infrastructure needs of public water
systems for the 20-year period from
January 2020 through December 2039.
The EPA’s Office of Ground Water and
Drinking Water will collect these data to
comply with sections 1452(h) and
1452(i)(4) of the Safe Drinking Water
Act (42 U.S.C. 300j—12). This data
collection effort will include the 2020

State DWINSA and the 2020 Native
American DWINSA. For the State
DWINSA, the EPA will collect the 20-
year need for systems that are in all 50
states, the U.S. territories (Guam, U.S.
Virgin Islands, Northern Mariana
Islands, and American Samoa), Puerto
Rico, and the District of Columbia. The
EPA will use a questionnaire to collect
capital investment need information
from selected community water systems
(CWSs) and not-for-profit
noncommunity water systems
(NPNCWSs). The EPA will collect data
from NPNCWSs serving 10,000 or fewer
persons and small CWSs serving 3,300
or fewer persons through site visits. For
the Native American DWINSA, the EPA
will survey selected American Indian
and Alaska Native Village CWSs and
NPNCWSs. These systems will receive
the same data collection instrument as
the systems selected for the 2020 State
DWINSA, except that American Indian
and Alaska Native Village water systems
will not receive questions related to
American Iron and Steel because those
requirements do not apply to these
systems. Participation in the survey is
voluntary. The data from the
questionnaires will provide the EPA
with new information from the field to
assist in the 2020 update to the
Agency’s assessment of the nationwide
infrastructure needs of public water
systems. As mandated by section
1452(a)(1)(D)(ii) of the Safe Drinking
Water Act, the EPA uses the results of
the latest survey to allocate Drinking
Water State Revolving Fund (DWSRF)
monies among states, territories, the
EPA Regions (for direct implementation
programs), and the Navajo Nation.

Form Numbers: None.

Respondents/affected entities: The
respondents for the 2020 Drinking
Water Infrastructure Needs Survey and
Assessment are CWSs, NPNCWSs, state
agencies, the EPA Regions, and the
Navajo Nation.

Respondent’s obligation to respond:
Voluntary.

Estimated number of respondents:
3,969 (total).

Frequency of response: One time.

Total estimated burden: 14,510 hours
(average per year over three years).
Burden is defined at 5 CFR 1320.03(b).

Total estimated cost: $734,686
(average per year over three years),
includes $0 annualized capital or
operation & maintenance costs.

Changes in estimates: This ICR does
not modify an existing ICR. An ICR was
prepared for the previous survey effort
done in 2015, which is outside of the 3-
year window for modifying an existing
ICR for a new effort. For purposes of this
reinstatement, the EPA has provided a
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comparison of burden of the proposed
new effort to the estimates of the
previous 2015 DWINSA ICR.

The estimated total public reporting
burden over the entire 4-year length of
the 2015 DWINSA was 37,195 hours.
The total public reporting burden for the
2020 DWINSA is estimated to be 43,531
hours, an increase of 17 percent over the
2015 DWINSA. Some aspects of the
2020 DWINSA resulted in an estimated
decrease in burden compared to the
same data collection for the 2015 effort,
and some aspects that are new to the
2020 DWINSA resulted in an increase
compared to the 2015 DWINSA.
Specific differences between the 2015
and 2020 DWINSAs that resulted in
changes in burden are as follows:

e The 2015 DWINSA focused on
collecting data on 20-year infrastructure
needs from medium and large systems
through a State DWINSA. The 2015
DWINSA did not collect new data from
small CWSs, state NPNCWSs, or
American Indian or Alaska Native
Village water systems. The 2015
DWINSA relied on data from the 2007
DWINSA for small CWSs’ needs, from
the 1999 DWINSA for the state
NPNCWSs’ needs, and from the 2011
DWINSA for the American Indian and
Alaska Native Village systems’ needs.
The 2020 DWINSA will collect 20-year
infrastructure need data from all of
those survey groups. This increased
scope of the 2020 DWINSA efforts to
collect infrastructure needs compared to
the 2015 DWINSA added survey groups
with corresponding increased burden.

e The approach to data collection and
therefore the overall assumptions on the
burdens associated with collecting 20-
year infrastructure need information
from each large, medium, and small
CWS for the State DWINSA did not
change relative to the most recent State
DWINSA in which these water systems
were last surveyed. However, the
burden estimate for collecting data from
each NPNCWS has increased since the
last time this type of system was
surveyed in the 1999 State DWINSA. At
that time, the EPA estimated that
NPNCWS staff would spend little time
accompanying the survey team during
the site visit. Subsequently, the EPA
developed more in-depth interview
methods to improve capture of the 20-
year infrastructure needs. The EPA will
apply these newer survey methods to
small NPNCWSs (serving 10,000 and
fewer persons) for the first time in this
2020 State DWINSA. These changes to
the survey methods were previously
applied for small CWSs in the 2007
survey and, therefore, the same burden
estimates will now apply to both small
CWSs and small NPNCWSs. The EPA

will apply the same survey methods
and, therefore, the same burden to CWS
serving 10,000-50,000 persons and
NPNCWS serving more than 10,000
persons.

e As previously described, the
assumed burdens for collecting 20-year
infrastructure need information from
each large, medium, and small CWS did
not change relative to the most recent
DWINSA in which these water systems
were surveyed. However, the number of
medium and large systems in the State
DWINSA that will be surveyed
decreased by 322 systems from 2,859
systems in 2015 to 2,537 systems in the
2020 DWINSA. This results in a lower
burden estimate.

e The 2015 DWINSA focused on the
20-year infrastructure needs of the
surveyed systems. The 2020 DWINSA
includes three categories of new
questions: Lead Service Lines, Operator
Workforce, and American Iron and
Steel. These new questions add burden
to participating survey respondents,
dependent on the category of the
question and type of respondent.

o For the first time, the 2015 State
Survey used a modified statistical
approach where a large majority of the
medium systems sampled had been
previously sampled in the earlier 2011
State Survey; the change resulted in a
significant decrease in states’ and
systems’ reported burden hours. The
2020 State DWINSA applies the same
modified approach to the medium
system survey as was applied for the
2015 DWINSA. The 2020 DWINSA also
applies this approach for the first time
to the 2020 Native American DWINSA.
The 2015 DWINSA did not collect data
on American Indian (AI) and Alaska
Native Village (ANV) Needs; however,
the estimated burden associated with
the 2020 Native American DWINSA is
less than was reported in the 2011 ICR.

The increase in burden from the 2015
to the 2020 DWINSA attributable to the
addition of new survey respondents
(i.e., small water systems; NPNCWSs;
and Al and ANV systems, including
Navajo Nation water systems) for their
20-year infrastructure investment needs
is a combined 3,382 burden hours. That
increase is partially offset by a decrease
of 1,548 burden hours to ascertain
infrastructure needs for fewer large and
medium systems. The net result is an
increase of 1,560 burden hours from the
2015 to the 2020 DWINSA for water
system respondents to report
infrastructure needs. Thus, the increase
in burden for water systems overall is
small relative to the additional data to
be collected. The combined burden on
primacy agencies for ascertaining water
systems’ infrastructure needs actually

decreases from the 2015 to the 2020
DWINSA.

Most of the increase in burden due to
the expanded scope of the type of
systems surveyed for infrastructure
needs in the 2020 DWINSA is borne by
the EPA. The EPA is responsible for
collection of data from the small CWSs
and NPNCWS for the State DWINSA,
and by the EPA Regions for all but the
Navajo Nation systems in the Native
American DWINSA (the Navajo Nation
will collect data for their systems).

An increase of 3,573 burden hours
from the 2015 to the 2020 DWINSA for
water system respondents is attributable
to the additional Lead Service Line,
Operator Workforce, and American Iron
and Steel questions. Most of this
increase in burden is due to the Lead
Service Line questions. The Lead
Service Line questions account for 2,978
hours (83 percent) of the 3,573 hours of
increased burden for the three
additional question categories. The Lead
Service Line questions will gather
information about the water systems’
service lines, as mandated by the
America’s Water Infrastructure Act of
2018 section 2015(e)(2). These 2,978
hours translate to an average of 0.76
burden hours per water system
respondent to specifically address the
Lead Service Line questions.

These changes are further discussed
in the Supporting Statement of the
Information Collection Request
available in the EPA’s docket for
comment.

Dated: January 31, 2020.

Jennifer McLain,

Director, Office of Ground Water and Drinking
Water.

[FR Doc. 2020-02263 Filed 2—4—20; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

[OMB 3060-1252; FRS 16465]

Information Collection Being Reviewed
by the Federal Communications
Commission

AGENCY: Federal Communications
Commission.

ACTION: Notice and request for
comments.

SUMMARY: As part of its continuing effort
to reduce paperwork burdens, and as
required by the Paperwork Reduction
Act of 1995 (PRA), the Federal
Communications Commission (FCC or
Commission) invites the general public
and other Federal agencies to take this
opportunity to comment on the
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following information collections.
Comments are requested concerning:
Whether the proposed collection of
information is necessary for the proper
performance of the functions of the
Commission, including whether the
information shall have practical utility;
the accuracy of the Commission’s
burden estimate; ways to enhance the
quality, utility, and clarity of the
information collected; ways to minimize
the burden of the collection of
information on the respondents,
including the use of automated
collection techniques or other forms of
information technology; and ways to
further reduce the information
collection burden on small business
concerns with fewer than 25 employees.
The FCC may not conduct or sponsor a
collection of information unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. No person shall be subject to
any penalty for failing to comply with

a collection of information subject to the
PRA that does not display a valid OMB
control number.

DATES: Written PRA comments should
be submitted on or before April 6, 2020.
If you anticipate that you will be
submitting comments, but find it
difficult to do so within the period of
time allowed by this notice, you should
advise the contact listed below as soon
as possible.

ADDRESSES: Direct all PRA comments to
Nicole Ongele, FCC, via email PRA@
fec.gov and to Nicole.ongele@fcc.gov.
FOR FURTHER INFORMATION CONTACT: For
additional information about the
information collection, contact Nicole
Ongele, (202) 418-2991.
SUPPLEMENTARY INFORMATION:

OMB Control Number: 3060-1252.

Title: Application to Participate in
Rural Digital Opportunity Fund
Auction, FCC Form 183.

Form Number: FCC Form 183.

Type of Review: Revision of a
currently approved collection.

Respondents: Business or other for-
profit entities, Not-for-profit
institutions, and State, Local or Tribal
governments.

Number of Respondents and
Responses: 500 respondents and 500
responses.

Estimated Time per Response: 7
hours.

Frequency of Response: On occasion
reporting requirement.

Obligation to Respond: Required to
obtain or retain benefits. Statutory
authority for this information collection
is contained in 47 U.S.C. 154, 254 and
303(r) of the Communications Act of
1934, as amended.

Estimated Total Annual Burden:
3,500 hours.

Total Annual Costs: No cost.

Nature and Extent of Confidentiality:
Although most information collected in
FCC Form 183 will be made available
for public inspection, the Commission
will withhold certain information
collected in FCC Form 183 from routine
public inspection. Specifically, the
Commission will treat certain technical
and financial information submitted in
FCC Form 183 as confidential and as
though the applicant has requested that
this information be treated as
confidential trade secrets and/or
commercial information. In addition, an
applicant may use the abbreviated
process under 47 CFR 0.459(a)(4) to
request confidential treatment of certain
financial information contained in its
FCC Form 183 application. However, if
a request for public inspection for this
technical or financial information is
made under 47 CFR 0.461, and the
applicant has any objections to
disclosure, the applicant will be notified
and will be required to justify continued
confidential treatment of its request. To
the extent that a respondent seeks to
have other information collected in FCC
Form 183 withheld from public
inspection, the respondent may request
confidential treatment pursuant to 47
CFR 0.459.

Privacy Act Impact Assessment: No
impact(s).

Needs and Uses: The Commission
will use the information collected to
determine whether applicants are
eligible to participate in the Rural
Digital Opportunity Fund auction. On
January 30, 2020 the Commission
adopted the Rural Digital Opportunity
Fund Order, WC Docket Nos. 19-126,
10-90, FCC 20-5 which will commit up
to $20.4 billion over the next decade to
support up to gigabit speed broadband
networks in rural America. The funding
will be allocated through a multi-round,
reverse, descending clock auction that
favors faster services with lower latency
and encourages intermodal competition
in order to ensure that the greatest
possible number of Americans will be
connected to the best possible networks,
all at a competitive cost.

To implement the Rural Digital
Opportunity Fund auction, the
Commission adopted new rules for the
Rural Digital Opportunity Fund auction,
including the adoption of a two-stage
application process. For the Connect
America Fund Phase II auction,
applicants that wanted to qualify to bid
in the auction were required to submit
the FCC Form 183 short-form
application. Because the Connect
America Fund Phase II auction has

ended, the Commission intends to
repurpose the FCC Form 183 for the
Rural Digital Opportunity Fund auction.
Any entity that wishes to participate in
the Rural Digital Opportunity Fund
auction will be required to submit the
FCC Form 183 short-form application to
demonstrate its qualifications to bid.
Accordingly, the Commission proposes
to revise this collection to indicate that
it now intends to collect this
information pursuant to section
54.804(a) of the Commission’s rules,
replacing section 54.315(a) of the
Commission’s rules. 47 CFR 54.315(a),
54.804(a). The Commission also intends
to make several revisions to FCC Form
183, including text changes to reflect the
Rural Digital Opportunity Fund auction.
Based on the Commission’s experience
with auctions and consistent with the
record, this two-stage collection of
information balances the need to collect
information essential to conduct a
successful auction with administrative
efficiency.

Under this information collection, the
Commission will collect information
that will be used to determine whether
an applicant is legally qualified to
participate in an auction for Rural
Digital Opportunity Fund support. To
aid in collecting this information, the
Commission will use FCC Form 183,
which the public will use to provide the
necessary information and
certifications. Commission staff will
review the information collected on FCC
Form 183 as part of the pre-auction
process, prior to the start of the auction,
and determine whether each applicant
satisfies the Commission’s requirements
to participate in an auction for Rural
Digital Opportunity Fund support.
Without the information collected on
FCC Form 183, the Commission will not
be able to determine if an applicant is
legally qualified to participate in the
auction and has complied with the
various applicable regulatory and
statutory auction requirements for such
participation. This approach is an
appropriate assessment of providers for
ensuring serious participation without
being unduly burdensome.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2020-02273 Filed 2—4—20; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL MARITIME COMMISSION

Notice of Agreements Filed

The Commission hereby gives notice
of the filing of the following agreement
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under the Shipping Act of 1984.
Interested parties may submit comments
on the agreements to the Secretary by
email at Secretary@fmc.gov, or by mail,
Federal Maritime Commission,
Washington, DC 20573, within twelve
days of the date this notice appears in
the Federal Register. Copies of
agreements are available through the
Commission’s website (www.fmec.gov) or
by contacting the Office of Agreements
at (202)-523-5793 or tradeanalysis@
fme.gov.

Agreement No.: 201331.

Agreement Name: NMCC/WLS/
Grimaldi U.S.—Mexico Space Charter
Agreement.

Parties: Nissan Motor Car Carrier Co.
Ltd. and World Logistics Service
(U.S.A) Inc. (acting as a single party);
and Grimaldi Deep Sea S.p.A. and
Grimaldi Euromed S.p.A. (acting as a
single party).

Filing Party: Eric Jeffrey; Nixon
Peabody.

Synopsis: The agreement authorizes
the Parties to charter space to one
another on an as needed, as available
basis for the carriage of vehicles and
other Ro-Ro cargo in the trade between
the United States and Mexico.

Proposed Effective Date: 1/24/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/26459.

Agreement No.: 012293-007.

Agreement Name: Maersk/MSC
Vessel Sharing Agreement.

Parties: Maersk A/S and
Mediterranean Shipping Company S.A.
Filing Party: Wayne Rohde; Cozen

O’Connor.

Synopsis: The amendment revises the
name of the Maersk entry that is party
to the agreement and the contact person
for Maersk under Article 10.4.

Proposed Effective Date: 1/28/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/153.

Agreement No.: 201284-001.

Agreement Name: Hyundai Glovis/
Sallaum Mediterranean Space Charter
Agreement.

Parties: Hyundai Glovis Co., Ltd. and
Sallaum Lines SA.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment changes
the Sallaum entity that is a party to the
Agreement.

Proposed Effective Date: 1/29/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/20309.

Agreement No.: 012443—-002.

Agreement Name: Hyundai Glovis/
Sallaum Cooperative Working
Agreement.

Parties: Hyundai Glovis Co., Ltd. and
Sallaum Lines SA.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment changes
the Sallaum entity that is a party to the
Agreement.

Proposed Effective Date: 3/14/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/1921.

Agreement No.: 201264-001.

Agreement Name: Maersk/MSC
Turkey Space Charter Agreement.

Parties: Maersk A/S and
Mediterranean Shipping Company S.A.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment changes
the name of the Maersk entity that is a
party to the Agreement.

Proposed Effective Date: 1/29/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/15239.

Agreement No.: 012128-005.

Agreement Name: Southern Africa
Agreement.

Parties: Maersk A/S and
Mediterranean Shipping Company S.A.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment changes
the name of the Maersk party to the
Agreement.

Proposed Effective Date: 1/29/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/373.

Agreement No.: 012136—-004.

Agreement Name: ML/MSC Space
Charter Agreement.

Parties: Maersk A/S and
Mediterranean Shipping Company S.A.
Filing Party: Wayne Rohde; Cozen

O’Connor.

Synopsis: The amendment changes
the name of the Maersk entity that is
party to the Agreement.

Proposed Effective Date: 1/29/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/382.

Agreement No.: 011928-010.

Agreement Name: Maersk/HLAG Slot
Charter Agreement.

Parties: Maersk A/S and Hapag-Lloyd
AG.

Filing Party: Wayne Rohde; Cozen
O’Connor.

Synopsis: The amendment changes
the name of the Maersk entity that is
party to the Agreement.

Proposed Effective Date: 1/29/2020.

Location: https://www2.fmc.gov/
FMC.Agreements.Web/Public/
AgreementHistory/503.

Dated: January 31, 2020.
Rachel Dickon,
Secretary.
[FR Doc. 2020-02259 Filed 2—4-20; 8:45 am]
BILLING CODE 6731-AA-P

DEPARTMENT OF DEFENSE

GENERAL SERVICES
ADMINISTRATION

NATIONAL AERONAUTICS AND
SPACE ADMINISTRATION

[OMB Control No. 9000-0012; Docket No.
2019-0003; Sequence No. 33]

Submission for OMB Review;
Termination Settlement Proposal
Forms—FAR (SF 1435 Through 1440)

AGENCY: Department of Defense (DOD),
General Services Administration (GSA),
and National Aeronautics and Space
Administration (NASA).

ACTION: Notice.

SUMMARY: Under the provisions of the
Paperwork Reduction Act, the
Regulatory Secretariat Division has
submitted to the Office of Management
and Budget (OMB) a request to review
and approve a revision and renewal of
a previously approved information
collection requirement regarding
termination settlement proposal forms
in the FAR.

DATES: Submit comments on or before
March 6, 2020.

ADDRESSES: Submit comments regarding
this burden estimate or any other aspect
of this collection of information,
including suggestions for reducing this
burden to: Office of Information and
Regulatory Affairs of OMB, Attention:
Desk Officer for GSA, Room 10236,
NEOB, Washington, DC 20503 or at
Oira_submission@omb.eop.gov.
Additionally submit a copy to GSA by
any of the following methods:

e Federal eRulemaking Portal: This
website provides the ability to type
short comments directly into the
comment field or attach a file for
lengthier comments. Go to http://
www.regulations.gov and follow the
instructions on the site.

e Mail: General Services
Administration, Regulatory Secretariat
Division (MVCB), 1800 F Street NW,
Washington, DC 20405. ATTN: Lois
Mandell/IC 9000-0012, Termination
Settlement Proposal Forms—FAR (SF
1435 through 1440).

Instructions: All items submitted
must cite Information Collection 9000—
0012, Termination Settlement Proposal
Forms—FAR (SF 1435 through 1440).
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Comments received generally will be
posted without change to http://
www.regulations.gov, including any
personal and/or business confidential
information provided. To confirm
receipt of your comment(s), please
check www.regulations.gov,
approximately two to three days after
submission to verify posting (except
allow 30 days for posting of comments
submitted by mail).

FOR FURTHER INFORMATION CONTACT:
Zenaida Delgado, Procurement Analyst,
at telephone 202-969-7207, or
zenaida.delgado@gsa.gov.

SUPPLEMENTARY INFORMATION:

A. OMB Control Number, Title, and
Any Associated Form(s)

9000—-0012, Termination Settlement
Proposal Forms—FAR (SF 1435 through
1440).

B. Needs and Uses

The termination settlement proposal
forms (Standard Forms 1435 through
1440) provide a standardized format for
listing essential cost and inventory
information needed to support the
terminated contractor’s negotiation
position per the Federal Acquisition
Regulation subpart 49.6, Contract
Termination Forms and Formats.
Submission of the information assures
that a contractor will be fairly
reimbursed upon settlement of the
terminated contract.

C. Annual Burden

Respondents: 4,995.
Total Annual Responses: 14,128.
Total Burden Hours: 33,907.

D. Public Comment

A 60-day notice was published in the
Federal Register at 84 FR 65158, on
November 26, 2019. No comments were
received.

Obtaining Copies: Requesters may
obtain a copy of the information
collection documents from the General
Services Administration, Regulatory
Secretariat Division (MVCB), 1800 F
Street NW, Washington, DC 20405,
telephone 202-501-4755. Please cite
OMB Control No. 9000-0012,
Termination Settlement Proposal
Forms—FAR (SF 1435 through 1440), in
all correspondence.

Dated: January 30, 2020.
Janet Fry,
Director, Federal Acquisition Policy Division,
Office of Governmentwide Acquisition Policy,
Office of Acquisition Policy, Office of
Governmentwide Policy.
[FR Doc. 2020-02205 Filed 2—4-20; 8:45 am]
BILLING CODE 6820-EP-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Centers for Disease Control and
Prevention

[60Day—20-20HF; Docket No. CDC-2020—
0012]

Proposed Data Collection Submitted
for Public Comment and
Recommendations

AGENCY: Centers for Disease Control and
Prevention (CDC), Department of Health
and Human Services (HHS)

ACTION: Notice with comment period.

SUMMARY: The Centers for Disease
Control and Prevention (CDC), as part of
its continuing effort to reduce public
burden and maximize the utility of
government information, invites the
general public and other Federal
agencies the opportunity to comment on
a proposed and/or continuing
information collection, as required by
the Paperwork Reduction Act of 1995.
This notice invites comment on a
proposed information collection project
titled “2019 Novel Coronavirus Airport
Entry Questionnaires and Aircraft
Contact Investigations Information
Collection,” which will provide CDGC
with the ability to perform enhanced
public health assessments of travelers
from China, or other areas affected by
the 2019 Novel Coronavirus (2019—
nCoV) outbreak, to determine risk of
infection with 2019-nCoV, and to
facilitate any necessary public health
follow-up.

DATES: CDC must receive written
comments on or before April 6, 2020.

ADDRESSES: You may submit comments,
identified by Docket No. CDC-2020—
0012 by any of the following methods:

e Federal eRulemaking Portal:
Regulations.gov. Follow the instructions
for submitting comments.

o Mail: Jeffrey M. Zirger, Information
Collection Review Office, Centers for
Disease Control and Prevention, 1600
Clifton Road NE, MS-D74, Atlanta,
Georgia 30329.

Instructions: All submissions received
must include the agency name and
Docket Number. CDC will post, without
change, all relevant comments to
Regulations.gov. Please note: Submit all
comments through the Federal
eRulemaking portal (regulations.gov) or
by U.S. mail to the address listed above.
FOR FURTHER INFORMATION CONTACT: To
request more information on the
proposed project or to obtain a copy of
the information collection plan and
instruments, contact Jeffrey M. Zirger, of
the Information Collection Review

Office, Centers for Disease Control and
Prevention, 1600 Clifton Road NE, MS—
D74, Atlanta, Georgia 30329; phone:
404-639-7570; Email: omb@cdc.gov.
SUPPLEMENTARY INFORMATION: Under the
Paperwork Reduction Act of 1995 (PRA)
(44 U.S.C. 3501-3520), Federal agencies
must obtain approval from the Office of
Management and Budget (OMB) for each
collection of information they conduct
or sponsor. In addition, the PRA also
requires Federal agencies to provide a
60-day notice in the Federal Register
concerning each proposed collection of
information, including each new
proposed collection, each proposed
extension of existing collection of
information, and each reinstatement of
previously approved information
collection before submitting the
collection to the OMB for approval. To
comply with this requirement, we are
publishing this notice of a proposed
data collection as described below.

The OMB is particularly interested in
comments that will help:

1. Evaluate whether the proposed
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility;

2. Evaluate the accuracy of the
agency’s estimate of the burden of the
proposed collection of information,
including the validity of the
methodology and assumptions used;

3. Enhance the quality, utility, and
clarity of the information to be
collected; and

4. Minimize the burden of the
collection of information on those who
are to respond, including through the
use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology,
e.g., permitting electronic submissions
of responses.

5. Assess information collection costs.

Proposed Project

2019 Novel Coronavirus Airport Entry
Questionnaires and Contact
Investigations—New Emergency—
National Center for Emerging Zoonotic
and Infectious Diseases (NCEZID),
Centers for Disease Control and
Prevention (CDC).

Background and Brief Description

CDC and the Department of Homeland
Security (DHS) have been tasked with
conducting risk assessment activities at
international U.S. airports to detect
individuals ill or at risk of being ill with
2019-nCoV. This primarily involves
travelers coming from China. As the
outbreak evolves, travelers from
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additional countries may be assessed for
risk of 2019-nCoV infection at U.S.
airports.

The information collected will be
limited to that necessary to confirm the
individual’s identity, establish their
travel itinerary, and make a public
health risk assessment. This includes
travel itinerary data, information about
who the traveler is, and contact and
locating information sufficient to
complete potential follow-up after
arrival. CDC will also observe travelers
to determine if the traveler is
experiencing any overt signs and
symptoms of disease, as well as ask
basic questions about signs or symptoms
of illness. The information also includes
a field for a temperature, which will be
taken via a non-contact thermometer.
CDC will require all travelers from
Wuhan, China, and any symptomatic
travelers from China, to provide
information as part of an initial public
health risk assessment. Travelers from

other areas may be required to answer
questions as part of a risk assessment if
there is a demonstrated risk of
exportation to the United States.

If an individual from an area where
the virus is spreading has a fever,
answers “Yes” to any of the symptom
questions, or has visible signs of specific
symptoms, they will be required to
undergo a further public health
evaluation that will ask more in-depth
health and exposure-related questions.

In the event that there is a repatriation
of U.S. citizens or other groups from
foreign countries to the United States,
and those individuals are coming from
areas experiencing an outbreak of 2019-
nCoV, individuals may be required to
respond to a pre-boarding health
screening and a questionnaire to assess
their risk of infection depending on the
risk of exposure. CDC may monitor
individuals repatriated to the United
States from areas experiencing an
outbreak of 2019-nCoV for symptoms

ESTIMATED ANNUALIZED BURDEN HOURS

associated with the disease for a period
of up to two weeks (14 days) after
arrival, depending on exposure risks
and whether or not they develop
symptoms.

CDC is also seeking authorization to
ask state and local health departments
to administer questionnaires to air
travelers who may have been exposed to
a case of 2019-nCoV. In the event a
confirmed case of 2019-nCoV flew to the
United States, CDC will distribute the
questionnaires to state health
departments and ask them to make
contact with their respective residents
to determine if additional public health
follow-up is needed. CDC will then ask
the state health department to return the
completed questionnaires. In limited
circumstances, CDC may make direct
contact with the at-risk travelers. There
are no costs to respondents other than
their time. The total estimated burden
hours requested are 36,751.

Average
Number of
Number of burden per Total burden
Respondent Form respondents respons%s per responge hours
respondent (in minutes)
Traveler ....ccccocovvenveeenn. United States Travel Health Declaration (English 100,000 1 10/60 16,667
or Mandarin Chinese).
Traveler ....ccccocovvenveeenn. United States Travel Health Declaration for Re- 5,000 1 15/60 1,250
patriation.
Traveler ......cccoovverineeenne 2019n-CoV Supplemental Questionnaire ............ 5,000 1 15/60 1,250
Traveler Preboarding Health Screen .........c..cccoooiiiiiies 5,000 1 5/60 417
Traveler 2019-nCoV Air Cl Basic Questionnaire ............... 5,500 1 30/60 2,750
Traveler 2019-nCoV Air Cl Follow-up Questionnaire .. 5,500 1 30/60 2,750
Traveler 2019-nCoV Daily Symptom Check ..........ccueeneee. 5,000 28 5/60 11,667
TOMAI et | e e s e nnnes | eeesnreeessneeennerens | tenreesssnreessnneennne | eeesssreeessneesnines 36,751

Jeffrey M. Zirger,

Lead, Information Collection Review Office,
Office of Scientific Integrity, Office of Science,
Centers for Disease Control and Prevention.
[FR Doc. 2020—-02266 Filed 2—4—20; 8:45 am]
BILLING CODE 4163-18-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

[Docket No. FDA-2018-N-4337]

Prescription Drug User Fee Act of
2017; Electronic Submissions and Data
Standards; Public Meeting; Request
for Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of public meeting;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
announcing the following public
meeting entitled ‘“Prescription Drug
User Fee Act of 2017; Electronic
Submissions and Data Standards.” The
purpose of the public meeting and the
request for comments is to fulfill FDA’s
commitment to seek stakeholder input
related to data standards and the
electronic submission system’s past
performance, future targets, emerging
industry needs, and technology
initiatives. FDA will use the information
from the public meeting as well as from
comments submitted to the docket to
inform data standards initiatives, FDA
Information Technology (IT) Strategic
Plan, and electronic submissions
gateway target timeframes.

DATES: The public meeting will be held
on April 22, 2020, from 9 a.m. to 4 p.m.
Submit either electronic or written
comments on this public meeting by

ApI‘il 22, 2020. See the SUPPLEMENTARY
INFORMATION section for registration date
and information.

ADDRESSES: The public meeting will be
held at the FDA White Oak Campus,
10903 New Hampshire Ave., Building
31 Conference Center, the Great Room
(Rm. 1503, Section A), Silver Spring,
MD 20993-0002. Entrance for public
meeting participants (non-FDA
employees) is through Building 1, where
routine security check procedures will
be performed. For parking and securing
information, please refer to https://
www.fda.gov/AboutFDA/
WorkingatFDA/BuildingsandFacilities/
WhiteOakCampusInformation/
ucm241740.htm.

You may submit comments as
follows. Please note that late, untimely
filed comments will not be considered.
Electronic comments must be submitted
on or before April 22, 2020. The https://
www.regulations.gov electronic filing


https://www.fda.gov/AboutFDA/WorkingatFDA/BuildingsandFacilities/WhiteOakCampusInformation/ucm241740.htm
https://www.fda.gov/AboutFDA/WorkingatFDA/BuildingsandFacilities/WhiteOakCampusInformation/ucm241740.htm
https://www.fda.gov/AboutFDA/WorkingatFDA/BuildingsandFacilities/WhiteOakCampusInformation/ucm241740.htm
https://www.fda.gov/AboutFDA/WorkingatFDA/BuildingsandFacilities/WhiteOakCampusInformation/ucm241740.htm
https://www.fda.gov/AboutFDA/WorkingatFDA/BuildingsandFacilities/WhiteOakCampusInformation/ucm241740.htm
https://www.regulations.gov
https://www.regulations.gov
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system will accept comments until
11:59 p.m. Eastern Time at the end of
April 22, 2020. Comments received by
mail/hand delivery/courier (for written/
paper submissions) will be considered
timely if they are postmarked or the
delivery service acceptance receipt is on
or before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.

e If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions’ and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2018-N-4337 for “Prescription Drug
User Fee Act of 2017; Electronic
Submissions and Data Standards.”
Received comments, those filed in a
timely manner (see ADDRESSES), will be
placed in the docket and, except for
those submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9

a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure laws.
For more information about FDA’s
posting of comments to public dockets,
see 80 FR 56469, September 18, 2015, or
access the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Chenoa Conley, Center for Drug
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 51, Rm. 1117,
Silver Spring, MD 20993-0002, 301—
796—0035, chenoa.conley@fda.hhs.gov,
or Stephen Ripley, Center for Biologics
Evaluation and Research, Food and
Drug Administration, 10903 New
Hampshire Ave., Bldg. 71, Rm. 7301,
Silver Spring, MD 20993-0002, 240—
402-7911.

SUPPLEMENTARY INFORMATION:
I. Background

FDA is committed to achieving the
long-term goal of improving the
predictability and consistency of the

electronic submission process and
enhancing transparency and
accountability of FDA information
technology-related activities. In the
Prescription Drug User Fee Act
(PDUFA) VI commitment letter, FDA
agreed to hold annual public meetings
to seek stakeholder input related to
electronic submissions and data
standards to inform the FDA IT Strategic
Plan and published targets. The
commitment letter outlines FDA’s
performance goals and procedures
under the PDUFA program for the years
2018 through 2022. The commitment
letter can be found at https://
www.fda.gov/forindustry/userfees/
prescriptiondruguserfee/
ucm446608.htm.

FDA will consider all comments made
at this meeting or received through the
docket (see ADDRESSES).

II. Participating in the Public Meeting

Registration: To register to attend
“Prescription Drug User Fee Act of
2017; Electronic Submissions and Data
Standards,” please visit the following
website: https://www.eventbrite.com/e/
pdufa-vi-2020-public-meeting-on-
electronic-submissions-and-data-
standards-tickets-73294889989. Please
provide complete contact information
for each attendee, including name, title,
affiliation, address, email, and
telephone. A draft agenda will be posted
approximately 1 month prior to the
meeting.

Registration is free and based on
space availability, with priority given to
early registrants. Persons interested in
attending this public meeting must
register by 11:59 p.m. Eastern Time on
April 1, 2020. Early registration is
recommended because seating is
limited; therefore, FDA may limit the
number of participants from each
organization. Registrants will receive
confirmation when they have been
accepted.

Request for Oral Presentations: During
the request for comment period, you
may indicate if you wish to present at
the public meeting and which topic(s)
you would like to address. FDA will do
its best to accommodate requests to
make an oral presentation. Individuals
and organizations with common
interests are urged to consolidate or
coordinate their presentations.
Following the close of registration, FDA
will determine the amount of time
allotted to each presenter and the
approximate time each oral presentation
is to begin and will select and notify
participants by April 8, 2020. All
requests to make oral presentations
must be received by the close of
registration at 11:59 p.m. Eastern Time
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on April 1, 2020. If selected for
presentation, any presentation materials
must be emailed to cderdatastandards@
fda.hhs.gov no later than April 15, 2020.
No commercial or promotional material
will be permitted to be presented or
distributed at the public meeting.

Streaming Webcast of the Public
Meeting: This public meeting will also
be webcast: https://
collaboration.fda.gov/pdufa042220/.

Persons attending FDA’s meetings are
advised that the Agency is not
responsible for providing access to
electrical outlets.

If you need special accommodations
due to a disability, please contact
Chenoa Conley, (see FOR FURTHER
INFORMATION CONTACT) no later than
April 1, 2020.

Transcripts: Please be advised that as
soon as a transcript of the public
meeting is available, it will accessible at
https://www.regulations.gov. It may be
viewed at the Dockets Management Staff
(see ADDRESSES). A link to the transcript
will also be available on the internet at
https://www.fda.gov/forindustry/
userfees/prescriptiondruguserfee/
ucm446608.htm.

Dated: January 29, 2020.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2020-02163 Filed 2—4-20; 8:45 am]
BILLING CODE 4164-01-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA—-2019-N-6046]

Advancing Animal Models for
Antibacterial Drug Development;
Public Workshop; Request for
Comments

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice of public workshop;
request for comments.

SUMMARY: The Food and Drug
Administration (FDA, the Agency, or
we) is announcing the following public
workshop entitled “Advancing Animal
Models for Antibacterial Drug
Development.” The purpose of the
public workshop is to discuss progress
and challenges in the development of
various animal models for serious
infection funded by FDA, the National
Institutes of Health (NIH), and the
Biomedical Advanced Research and
Development Authority (BARDA) to
facilitate antibacterial drug
development, and to discuss ideas for

future research. This public workshop is
a follow up to the FDA public workshop
held on March 1, 2017, entitled
“Current Status and Future
Development of Animal Models of
Serious Infections Caused by
Acinetobacter baumannii and
Pseudomonas aeruginosa.”

DATES: The public workshop will be
held on March 5, 2020, from 8:30 a.m.
to 4 p.m. Submit either electronic or
written comments on this public
workshop by April 6, 2020. See the
SUPPLEMENTARY INFORMATION section for
registration date and information.

ADDRESSES: The public workshop will
be held at FDA’s White Oak Campus,
10903 New Hampshire Ave., Building
31 Conference Center, the Great Room
(Rm. 1503), Silver Spring, MD 20993.
Entrance for the public workshop
participants (non-FDA employees) is
through Building 1 where routine
security check procedures will be
performed. For parking and security
information, please refer to https://
www.fda.gov/AboutFDA/
WorkingatFDA/BuildingsandFacilities/
WhiteOakCampusInformation/
ucm241740.htm.

You may submit comments as
follows. Please note that late, untimely
filed comments will not be considered.
Electronic comments must be submitted
on or before April 6, 2020. The https://
www.regulations.gov electronic filing
system will accept comments until
11:59 p.m. Eastern Time on April 6,
2020. Comments received by mail/hand
delivery/courier (for written/paper
submissions) will be considered timely
if they are postmarked or the delivery
service acceptance receipt is on or
before that date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such
as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your

comments, that information will be
posted on https://www.regulations.gov.
¢ If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and “Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

e For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2019-N-6046 for “Advancing Animal
Models for Antibacterial Drug
Development.” Received comments,
those filed in a timely manner (see
ADDRESSES), will be placed in the docket
and, except for those submitted as
“Confidential Submissions,” publicly
viewable at https://www.regulations.gov
or at the Dockets Management Staff
between 9 a.m. and 4 p.m., Monday
through Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
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of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdyf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
James Byrne, Center for Drug Evaluation
and Research, Food and Drug
Administration, 10903 New Hampshire
Ave., Bldg. 22, Rm. 6383, Silver Spring,
MD 20993-0002, 301-796-5001.

SUPPLEMENTARY INFORMATION:
I. Background

FDA is announcing a public
workshop to discuss ongoing research
efforts to advance the development of
animal models of serious bacterial
infection. As a follow up to the FDA
public workshop held on March 1, 2017,
entitled “Current Status and Future
Development of Animal Models of
Serious Infections Caused by
Acinetobacter baumannii and
Pseudomonas aeruginosa,” FDA is
holding this public workshop to discuss
research results regarding the
development of various animal models
of serious infection funded by FDA,
NIH, and BARDA, and to discuss ideas
for future research in this area. 1

Animal models of serious infection
are useful to explore the activity of a
new antibacterial drug and may be
further developed to better predict
whether the drug might be efficacious in
humans, and thus potentially contribute
to the selection of drugs, dosing
regimens, and design elements for
appropriate human clinical trials.
Further developed models may be
particularly useful in settings in which
the use of concomitant or prior
antibacterial drugs in clinical trials is
common, such as development of a new

1 We support the principles of the “3Rs,” to
reduce, refine, and replace animal use in testing
when feasible. We encourage sponsors to consult
with us if it they wish to use a non-animal testing
method that they believe is suitable, adequate,
validated, and feasible. We will consider if such an
alternative method could be assessed for
equivalency to an animal test method.

antibacterial drug with activity against a
single species.

II. Topics for Discussion at the Public
Workshop

FDA is particularly interested in
discussing challenges encountered in
animal model development and ideas
for future research. Discussions will
focus on the following topic areas:

e An overview of urinary tract
infection, abdominal infection, and
pneumonia animal models currently
used in antibacterial drug development;

e pharmacokinetic considerations in
animal model development;

¢ animal model resources and
development supported by NIH;

o progress and challenges in
advancement of murine, rabbit, and
porcine models of serious bacterial
infections supported by FDA and
BARDA; and

e potential priorities for further
research and development.

The Agency encourages health care
providers, other U.S. Government
Agencies, academic experts, industry,
and other stakeholders to attend this
public workshop.

III. Participating in the Public
Workshop

Registration: Registration is free and
based on space availability, with
priority given to early registrants.
Persons interested in attending this
public workshop must register online by
March 2, 2020, 11:59 p.m. Eastern Time.
To register, please provide complete
contact information for each attendee,
including name, title, affiliation,
address, email, and telephone by
visiting https://www.eventbrite.com/e/
advancing-animal-models-for-
antibacterial-drug-development-tickets-
73803340779.

Early registration is recommended
because seating is limited; therefore,
FDA may limit the number of
participants from each organization.
Registrants will receive confirmation
when they have been accepted. If time
and space permit, onsite registration on
the day of the public workshop will be
provided beginning at 7:30 a.m. We will
let registrants know if registration closes
before the day of the public workshop.

If you need special accommodations
due to a disability, please contact James
Byrne (see FOR FURTHER INFORMATION
CONTACT) no later than February 21,
2020.

Requests for Oral Presentations:
During online registration you may

indicate if you wish to present during a
public comment session or participate
in a specific session, and which topic(s)
you wish to address. We will do our
best to accommodate requests to make
public comments. Individuals and
organizations with common interests are
urged to consolidate or coordinate their
presentations, and request time for a
joint presentation, or submit requests for
designated representatives to participate
in the focused sessions. We will
determine the amount of time allotted to
each presenter and the approximate
time each oral presentation is to begin
and will select and notify participants
by February 25, 2020. All requests to
make oral presentations must be
received by February 21, 2020. If
selected for presentation, any
presentation materials must be emailed
to ONDPublicMTGSupport@fda.hhs.gov
no later than March 2, 2020. No
commercial or promotional material
will be permitted to be presented or
distributed at the public workshop.

Persons attending FDA’s workshops
are advised that FDA is not responsible
for providing access to electrical outlets.

Streaming Webcast of the public
workshop: This public workshop will
also be webcast at the following website:
https://collaboration.fda.gov/
amdworkshop.

If you have never attended a Connect
Pro event before, test your connection at
https://collaboration.fda.gov/common/
help/en/support/meeting_test.htm. To
get a quick overview of the Connect Pro
program, visit https://www.adobe.com/
go/connectpro_overview. FDA has
verified the website addresses in this
document, as of the date this document
publishes in the Federal Register, but
websites are subject to change over time.

Transcripts: Please be advised that as
soon as a transcript of the public
workshop is available, it will be
accessible at https://
www.regulations.gov. It may be viewed
at the Dockets Management Staff (HFA—
305), Food and Drug Administration,
5630 Fishers Lane, Rm. 1061, Rockville,
MD 20852. A link to the transcript will
also be available on the internet at
https://www.fda.gov/drugs/news-events-
human-drugs/advancing-animal-
models-antibacterial-drug-development-
03052020-03052020.

Dated: January 29, 2020.
Lowell J. Schiller,
Principal Associate Commissioner for Policy.
[FR Doc. 2020-02159 Filed 2—-4—-20; 8:45 am]
BILLING CODE 4164-01-P
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DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration
[Docket No. FDA—-2013-N-1155]

Agency Information Collection
Activities; Proposed Collection;
Comment Request; Food Labeling
Regulations

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notice.

SUMMARY: The Food and Drug
Administration (FDA or Agency) is
announcing an opportunity for public
comment on the proposed collection of
certain information by the Agency.
Under the Paperwork Reduction Act of
1995 (PRA), Federal Agencies are
required to publish notice in the
Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information, and
to allow 60 days for public comment in
response to the notice. This notice
solicits comments on information
collection activity associated with our
food labeling regulations.

DATES: Submit either electronic or
written comments on the collection of
information by April 6, 2020.
ADDRESSES: You may submit comments
as follows. Please note that late,
untimely filed comments will not be
considered. Electronic comments must
be submitted on or before April 6, 2020.
The https://www.regulations.gov
electronic filing system will accept
comments until 11:59 p.m. Eastern Time
at the end of April 6, 2020. Comments
received by mail/hand delivery/courier
(for written/paper submissions) will be
considered timely if they are
postmarked or the delivery service
acceptance receipt is on or before that
date.

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such

as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.
o If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see ‘“Written/Paper
Submissions” and ‘“Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

o Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2013-N-1155 for “Agency Information
Collection Activities; Proposed
Collection; Comment Request; Food
Labeling Regulations.” Received
comments, those filed in a timely
manner (see ADDRESSES), will be placed
in the docket and, except for those
submitted as “Confidential
Submissions,” publicly viewable at
https://www.regulations.gov or at the
Dockets Management Staff between 9
a.m. and 4 p.m., Monday through
Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” The
Agency will review this copy, including
the claimed confidential information, in
its consideration of comments. The
second copy, which will have the
claimed confidential information
redacted/blacked out, will be available
for public viewing and posted on
https://www.regulations.gov. Submit
both copies to the Dockets Management
Staff. If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you

must identify this information as
“confidential.” Any information marked
as “‘confidential” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-;18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Domini Bean, Office of Operations,
Food and Drug Administration, Three
White Flint North, 10A-12M, 11601
Landsdown St., North Bethesda, MD
20852, 301-796-5733, PRAStaff@
fda.hhs.gov.

SUPPLEMENTARY INFORMATION: Under the
PRA (44 U.S.C. 3501-3521), Federal
Agencies must obtain approval from the
Office of Management and Budget
(OMB) for each collection of
information they conduct or sponsor.
“Collection of information” is defined
in 44 U.S.C. 3502(3) and 5 CFR
1320.3(c) and includes Agency requests
or requirements that members of the
public submit reports, keep records, or
provide information to a third party.
Section 3506(c)(2)(A) of the PRA (44
U.S.C. 3506(c)(2)(A)) requires Federal
Agencies to provide a 60-day notice in
the Federal Register concerning each
proposed collection of information,
including each proposed extension of an
existing collection of information,
before submitting the collection to OMB
for approval. To comply with this
requirement, FDA is publishing notice
of the proposed collection of
information set forth in this document.
With respect to the following
collection of information, FDA invites
comments on these topics: (1) Whether
the proposed collection of information
is necessary for the proper performance
of FDA’s functions, including whether
the information will have practical
utility; (2) the accuracy of FDA’s
estimate of the burden of the proposed
collection of information, including the
validity of the methodology and
assumptions used; (3) ways to enhance
the quality, utility, and clarity of the
information to be collected; and (4)
ways to minimize the burden of the
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collection of information on
respondents, including through the use
of automated collection techniques,
when appropriate, and other forms of
information technology.

Food Labeling Regulations—21 CFR
Parts 101, 102, 104, and 105

OMB Control Number 0910-0381—
Revision

This information collection supports
our food labeling regulations and
associated Agency guidance. Under the
authority of sections 4, 5, and 6 of the
Fair Packaging and Labeling Act (FPLA)
(15 U.S.C. 1453, 1454, and 1455) and
sections 201, 301, 402, 403, 409, 411,
701, and 721 of the Federal Food, Drug,
and Cosmetic Act (FD&C Act) (21 U.S.C.
321, 331, 342, 343, 348, 350, 371, and
379e), we have issued regulations
regarding the labeling of food. The
regulations are codified in parts 101,
102, 104, and 105 (21 CFR parts 101,
102, 104, and 105) and implement
statutory provisions that a food product
shall be deemed to be misbranded if,
among other things, its label or labeling
fails to bear certain required information
concerning the food product, is false or
misleading in any particular, or bears
certain types of unauthorized claims.
While part 101 sets forth general food
labeling provisions, requirements
pertaining to the common or usual name
for nonstandardized foods; guidelines
for nutritional quality to prescribe the
minimum level or range of nutrient
composition appropriate for a given
class of food; and requirements for foods
for special dietary use are found in parts
102, 104, and 105, respectively.

The disclosure requirements, along
with the reporting and recordkeeping
provisions, are necessary to ensure the
safety of food products produced or sold
in the United States and enable
consumers to be knowledgeable about
the foods they purchase. Nutrition
labeling provides information for use by
consumers in selecting a nutritious diet.
Other information enables consumers to
comparison shop. Ingredient
information also enables consumers to
avoid substances to which they may be
sensitive. Petitions or other requests
submitted to us provide the basis for us
to permit new labeling statements or to
grant exemptions from certain labeling
requirements. Recordkeeping
requirements enable us to monitor the
basis upon which certain label
statements are made for food products
and whether those statements are in

compliance with the requirements of the
FD&C Act or the FPLA.

Specifically, the regulations set forth
the general content and format
requirements for food packaging,
including nutrition and ingredient
information. Additional regulations
provide for nutrient content claims. To
assist respondents in this regard, we
developed the guidance document
entitled “Guidance for Industry:
Notification of a Health Claim or
Nutrient Content Claim Based on an
Authoritative Statement of a Scientific
Body.” The guidance document is
available from our website at: https://
www.fda.gov/regulatory-information/
search-fda-guidance-documents/
guidance-industry-notification-health-
claim-or-nutrient-content-claim-based-
authoritative-statement. The guidance
document communicates our
recommendations regarding food
labeling claims associated with
regulations found in §§101.13, 101.14,
101.54, 101.69, and 101.70 (21 CFR
101.13, 101.14, 101.54, 101.69, and
101.70). It was developed to assist
respondents in satisfying criteria found
or discussed in these regulations
regarding the submission of
notifications for certain health claims
and identifies information to include
and information we will evaluate in
determining compliance with statutory
requirements (e.g., supporting literature;
discussion of analytical methodology or
methodologies used in support of a
particular claim).

The regulations also include
provisions applicable to the labeling of
dietary supplements. To assist
respondents in this regard and in
understanding provisions under the
Dietary Supplement and
Nonprescription Drug Consumer
Protection Act (Pub. L. 109-462, 120
Stat. 3469), we developed the guidance
document entitled ‘“Questions and
Answers: Labeling of Dietary
Supplements as Required by the Dietary
Supplement and Nonprescription Drug
Consumer Protection Act.” The
guidance document is available from
our website at: www.fda.gov/regulatory-
information/search-fda-guidance-
documents/guidance-industry-
questions-and-answers-regarding-
labeling-dietary-supplements-required-
dietary. The guidance document
communicates the following
information:

(1) What “domestic address’ means
for purposes of the dietary supplement

labeling requirements in section 403(y)
of the FD&C Act;

(2) FDA’s recommendation for the use
of an introductory statement before the
domestic address or phone number that
is required to appear on the product
label under section 403(y); and

(3) when FDA intends to begin
enforcing the labeling requirements of
section 403(y).

The guidance document entitled
“Substantiation for Dietary Supplement
Claims Made Under Section 403(r)(6) of
the Federal Food, Drug, and Cosmetic
Act” has also been developed to assist
respondents to the information
collection. The guidance document is
available from our website at: https://
www.fda.gov/regulatory-information/
search-fda-guidance-documents/
guidance-industry-substantiation-
dietary-supplement-claims-made-under-
section-403r-6-federal-food. The
guidance document discusses the
requirement that a manufacturer of a
dietary supplement making a nutritional
deficiency, structure/function, or
general well-being claim have
substantiation that the claim is truthful
and not misleading. The guidance
document is intended to describe the
amount, type, and quality of evidence
FDA recommends that a manufacturer
have to substantiate a claim under
section 403(r)(6) of the FD&C Act.

Finally, we are revising the
information collection by consolidating
elements associated with revised
Nutrition Facts and Supplement Facts
labels regulations. Requirements
included among the food labeling
regulations found in part 101 govern
both format and content of the Nutrition
Facts (§101.9 (21 CFR 101.9)) and
Supplement Facts (§ 101.36 (21 CFR
101.36)) labels. Currently, the
information collection provisions are
approved under OMB control number
0910-0813 and were established upon
the implementation of associated
rulemaking (RIN 0910—-AF22). N