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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

FARM CREDIT ADMINISTRATION

12 CFR Part 622
RIN 3052-AD41
Rules of Practice and Procedure;

Adjusting Civil Money Penalties for
Inflation

AGENCY: Farm Credit Administration.
ACTION: Final rule.

SUMMARY: This regulation implements
inflation adjustments to civil money
penalties (CMPs) that the Farm Credit
Administration (FCA) may impose or
enforce pursuant to the Farm Credit Act
of 1971, as amended (Farm Credit Act),
and pursuant to the Flood Disaster
Protection Act of 1973, as amended by
the National Flood Insurance Reform
Act of 1994, and further amended by the
Biggert-Waters Flood Insurance Reform
Act of 2012 (Biggert-Waters Act)
(collectively FDPA, as amended).
DATES: Effective date: This regulation is
effective on February 4, 2020.
Applicability date: The inflation-
adjusted CMP were applicable
beginning January 15, 2020.
FOR FURTHER INFORMATION CONTACT:
Paul K. Gibbs, Associate Director,
Office of Regulatory Policy, Farm Credit
Administration, (703) 883—4203, TTY
(703) 883-4056,

or

Autumn R. Agans, Senior Attorney,
Office of General Counsel, Farm Credit
Administration, (703) 883—4082, TTY
(703) 883—4056.

SUPPLEMENTARY INFORMATION:

1. Objective

The objective of this regulation is to
adjust the maximum CMPs for inflation
through a final rulemaking to retain the
deterrent effect of such penalties.

II. Background

A. Introduction

The Federal Civil Penalties Inflation
Adjustment Act of 1990, as amended by

the Debt Collection Improvement Act of
1996 (1996 Act) and the Federal Civil
Penalties Inflation Adjustment Act
Improvements Act of 2015 (2015 Act)
(collectively, 1990 Act, as amended),
requires all Federal agencies with the
authority to enforce CMPs to evaluate
and adjust, if necessary, those CMPs
each year to ensure that they continue
to maintain their deterrent value and
promote compliance with the law.
Section 3(2) of the 1990 Act, as
amended, defines a civil monetary
penalty ! as any penalty, fine, or other
sanction that: (1) Either is for a specific
monetary amount as provided by
Federal law or has a maximum amount
provided for by Federal law; (2) is
assessed or enforced by an agency
pursuant to Federal law; and (3) is
assessed or enforced pursuant to an
administrative proceeding or a civil
action in the Federal courts.?

The FCA imposes and enforces CMPs
through the Farm Credit Act? and the
FDPA, as amended.* FCA’s regulations
governing CMPs are found in 12 CFR
parts 622 and 623. Part 622 establishes
rules of practice and procedure
applicable to formal and informal
hearings held before the FCA, and to
formal investigations conducted under
the Farm Credit Act. Part 623 prescribes
rules regarding persons who may
practice before the FCA and the
circumstances under which such
persons may be suspended or debarred
from practice before the FCA.

B. CMPs Issued Under the Farm Credit
Act

The Farm Credit Act provides that
any Farm Credit System (System)
institution or any officer, director,
employee, agent, or other person
participating in the conduct of the
affairs of a System institution who
violates the terms of a cease-and-desist
order that has become final pursuant to
section 5.25 or 5.26 of the Farm Credit
Act must pay up to a maximum daily

1 Note: While the 1990 Act, as amended by 1996
and 2015 Acts, uses the term “civil monetary
penalties” for these penalties or other sanctions, the
Farm Credit Act and the FCA Regulations use the
term “civil money penalties.” Both terms have the
same meaning. Accordingly, this rule uses the term
civil money penalty, and both terms may be used
interchangeably.

2 See 28 U.S.C. 2461 note.

3Public Law 92-181, as amended.

442 U.S.C. 4012a and Public Law 103-325, title
V, 108 Stat. 2160, 2255-87 (September 23, 1994).

amount of $1,0005 during which such
violation continues. This CMP
maximum was set by the Farm Credit
Amendments Act of 1985, which
amended the Farm Credit Act. Orders
issued by the FCA under section 5.25 or
5.26 of the Farm Credit Act include
temporary and permanent cease-and-
desist orders. In addition, section
5.32(h) of the Farm Credit Act provides
that any directive issued under sections
4.3(b)(2), 4.3A(e), or 4.14A(i) of the
Farm Credit Act “shall be treated” as a
final order issued under section 5.25 of
the Farm Credit Act for purposes of
assessing a CMP.

Section 5.32(a) of the Farm Credit Act
also states that “[alny such institution or
person who violates any provision of
the [Farm Credit] Act or any regulation
issued under this Act shall forfeit and
pay a civil penalty of not more than
$500° per day for each day during
which such violation continues.” This
CMP maximum was set by the
Agricultural Credit Act of 1987, which
was enacted in 1988, and amends the
Farm Credit Act. Current, inflation-
adjusted CMP maximums are set forth
in existing § 622.61 of FCA regulations.?

The FCA also enforces the FDPA, as
amended, which requires FCA to assess
CMPs for a pattern or practice of
committing certain specific actions in
violation of the National Flood
Insurance Program. The existing
maximum CMP for a violation under the
Flood Disaster Protection Act of 1973 is
$2,000.8°

C. Federal Civil Penalties Inflation
Adjustment Act Improvements Act of
2015

1. In General

The 2015 Act required all Federal
agencies to adjust the CMPs yearly,
starting January 15, 2017.

5 The inflation-adjusted CMP in effect on January
15, 2019, for a violation of a final order is $2,326
per day, as set forth in §622.61(a)(1) of FCA
regulations.

6 The inflation-adjusted CMP in effect on January
15, 2019, for a violation of the Farm Credit Act or
a regulation issued under the Farm Credit Act is
$1,052 per day, as set forth in §622.61(a)(2) of FCA
regulations.

7 Prior adjustments were made under the 1990
Act.

8Public Law 112—141, 126 Stat. 405 (July 6,
2012).

9 The inflation-adjusted CMP in effect on January
15, 2019, for a flood insurance violation is $2,187,
as set forth in § 622.61(b)of FCA regulations.
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Under Section 4(b) of the 1990 Act, as
amended, annual adjustments are to be
made yearly no later than January 15 of
each year.10 Section 6 of the 1990 Act,
as amended, states that any increase to
a civil monetary penalty under this 1990
Act applies only to civil monetary
penalties, including those whose
associated violation predated such
increase, which are assessed after the
date the increase takes effect.

Section 5(b) of the 1990 Act, as
amended, defines the term ““cost-of-
living adjustment” as the percentage (if
any) for each civil monetary penalty by
which (1) the Consumer Price Index
(CPI) for the month of October of the
calendar year preceding the adjustment,
exceeds (2) the CPI for the month of
October 1 year before the month of
October referred to in (1) of the calendar
year in which the amount of such civil
monetary penalty was last set or
adjusted pursuant to law.11

The increase for each CMP adjusted
for inflation must be rounded using a
method prescribed by section 5(a) of the
1990 Act, as amended, by the 2015
Act.1?

2. Other Adjustments

If a civil monetary penalty is subject
to a cost-of-living adjustment under the
1990 Act, as amended, but is adjusted
to an amount greater than the amount of
the adjustment required under the Act
within the 12 months preceding a
required cost-of-living adjustment, the
agency is not required to make the cost-
of-living adjustment to that CMP in that
calendar year.3

III. Yearly Adjustments

A. Mathematical Calculations of 2020
Adjustments

The adjustment requirement affects
two provisions of section 5.32(a) of the
Farm Credit Act. For the 2020 yearly
adjustments to the CMPs set forth by the
Farm Credit Act, the calculation
required by the 2019 White House
Office of Management and Budget
(OMB) guidance 1 is based on the
percentage by which the CPI for October
2019 exceeds the CPIs for October 2018.
The OMB set forth guidance, as required

10 Public Law 114-74, sec. 701(b)(1).

11 The CPI is published by the Department of
Labor, Bureau of Statistics, and is available at its
website: ftp://ftp.bls.gov/pub/special.requests/cpi/
cpiai.txt.

12 Pursuant to section 5(a)(3) of the 2015 Act, any
increase determined under the subsection shall be
rounded to the nearest $1.

13 Pursuant to section 4(d) of the 1990 Act, as
amended.

14 OMB Circular M-20-05, Implementation of
Penalty Inflation Adjustments for 2020, Pursuant to
the Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015.

by the 2015 Act,*® with a multiplier for
calculating the new CMP values.16 The
2019 OMB multiplier for the 2020 CMPs
is 1.01764.

The adjustment also affects the CMPs
set by the Flood Disaster Protection Act
of 1973, as amended. The adjustment
multiplier is the same for all FCA
enforced CMPs, set at 1.01764. The
maximum CMPs for violations were
created in 2012 by the Biggert-Waters
Act, which amended the Flood Disaster
Protection Act of 1973.

1. New Penalty Amount in § 622.61(a)(1)

The inflation-adjusted CMP currently
in effect for violations of a final order
occurring on or after January 15, 2019,
is a maximum daily amount of $2,326.17
Multiplying the $2,326 CMP by the 2019
OMB multiplier, 1.01764, yields a total
of $2,403.67. When that number is
rounded as required by section 5(a) of
the 1990 Act, as amended, the inflation-
adjusted maximum increases to $2,404.
Thus, the new CMP maximum is $2,404,
for violations that occur on or after
January 15, 2020.

2. New Penalty Amount in §622.61(a)(2)

The inflation-adjusted CMP currently
in effect for violations of the Farm
Credit Act or regulations issued under
the Farm Credit Act occurring on or
after January 15, 2019, is a maximum
daily amount of $1,052.18 Multiplying
the $1,052 CMP maximum by the 2019
OMB multiplier, 1.01764, yields a total
of $1,070.56. When that number is
rounded as required by section 5(a) of
the 1990 Act, as amended the inflation-
adjusted maximum increases to $1,071.
Thus, the new CMP maximum is $1,071,
for violations that occur on or after
January 15, 2020.

3. New Penalty Amounts for Flood
Insurance Violations Under §622.61(b)

The existing maximum CMP for a
pattern or practice of flood insurance
violations pursuant to 42 U.S.C.
4012a(f)(5) occurring on or after January
15, 2019, is $2,187. Multiplying $2,187
by the 2019 OMB multiplier, 1.01764,
yields a total of $2,225.58. When that
number is rounded as required by
section 5(a) of the 1990 Act, as
amended, the new maximum
assessment of the CMP for violating 42
U.S.C. 4012a(f)(5) is $2,226. Thus, the
new CMP maximum is $2,226, for

1528 U.S.C. 2461 note, section 7(a).

16 OMB Circular M—20-05, Implementation of
Penalty Inflation Adjustments for 2020, Pursuant to
the Federal Civil Penalties Inflation Adjustment Act
Improvements Act of 2015.

1712 CFR 622.61(a)(1).

1812 CFR 622.61(a)(2).

violations that occur on or after January
15, 2020.

IV. Notice and Comment Not Required
by Administrative Procedure Act

The 1990 Act, as amended, gives
Federal agencies no discretion in the
adjustment of CMPs for the rate of
inflation. Further, these revisions are
ministerial, technical, and
noncontroversial. For these reasons, the
FCA finds good cause to determine that
public notice and an opportunity to
comment are impracticable,
unnecessary, and contrary to the public
interest pursuant to the Administrative
Procedure Act, 5 U.S.C. 553(b)(B), and
adopts this rule in final form.

V. Regulatory Flexibility Act

Pursuant to section 605(b) of the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.), the FCA hereby certifies that
this final rule will not have a significant
economic impact on a substantial
number of small entities. Each of the
banks in the System, considered
together with its affiliated associations,
has assets and annual income in excess
of the amounts that would qualify them
as small entities. Therefore, System
institutions are not “small entities” as
defined in the Regulatory Flexibility
Act.

List of Subjects in 12 CFR Part 622

Administrative practice and
procedure, Crime, Investigations,
Penalties.

For the reasons stated in the
preamble, part 622 of chapter VI, title 12
of the Code of Federal Regulations is
amended as follows:

PART 622—RULES OF PRACTICE AND
PROCEDURE

m 1. The authority citation for part 622
continues to read as follows:

Authority: Secs. 5.9, 5.10, 5.17, 5.25-5.37
of the Farm Credit Act (12 U.S.C. 2243, 2244,
2252, 2261-2273); 28 U.S.C. 2461 note; and
42 U.S.C. 4012a(f).

m 2. Revise §622.61 to read as follows:

§622.61 Adjustment of civil money
penalties by the rate of inflation under the
Federal Civil Penalties Inflation Adjustment
Act of 1990, as amended.

(a) The maximum amount of each
civil money penalty within FCA’s
jurisdiction is adjusted in accordance
with the Federal Civil Penalties
Inflation Adjustment Act of 1990, as
amended (28 U.S.C. 2461 note), as
follows:

(1) Amount of civil money penalty
imposed under section 5.32 of the Act
for violation of a final order issued
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under section 5.25 or 5.26 of the Act:
The maximum daily amount is $2,404
for violations that occur on or after
January 15, 2020.

(2) Amount of civil money penalty for
violation of the Act or regulations: The
maximum daily amount is $1,071 for
each violation that occurs on or after
January 15, 2020.

(b) The maximum civil money penalty
amount assessed under 42 U.S.C.
4012a(f) is $2,226 for each violation that
occurs on or after January 15, 2020, with
no cap on the total amount of penalties
that can be assessed against any single
institution during any calendar year.

Dated: January 23, 2020.
Dale Aultman,
Secretary, Farm Credit Administration Board.
[FR Doc. 2020-01410 Filed 2—3-20; 8:45 am]
BILLING CODE 6705-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2020-0032; Special
Conditions No. 25-765-SC]

Special Conditions: Airbus Defense
and Space Model C-295 Series
Airplane; Electronic System Security
Protection From Unauthorized External
Access

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus Defense and Space
(Airbus DS) C-295 series airplane. This
airplane will have novel or unusual
design features when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is airplane electronic systems and
networks that allow access from
external sources (e.g., wireless devices,
internet connectivity) to the airplane’s
previously isolated, internal electronic
components. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on Airbus
DS on February 4, 2020. Send comments
on or before March 20, 2020.

ADDRESSES: Send comments identified
by Docket No. FAA-2020-0032 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—-493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).

Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DC, between 9 a.m. and 5 p.m., Monday

through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Thuan Nguyen, Airplane and Flight
Crew Interface Section, AIR-671,
Transport Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3365; email
Thuan.T.Nguyen@faa.gov.
SUPPLEMENTARY INFORMATION: The
substance of these special conditions
has been published in the Federal
Register for public comment in several
prior instances with no substantive
comments received. Therefore, the FAA
has determined that prior public notice
and comment are unnecessary, and
finds that, for the same reason, good
cause exists for adopting these special
conditions upon publication in the
Federal Register.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments. The FAA may change these
special conditions based on the
comments received.

Background

On August 2, 2018 Airbus DS applied
for a change to Type Certificate No.
A21NM to update the Avionics System
Rockwell Collins Proline II to the
Avionics System based on Proline
Fusion in the Airbus DS C-295 series
airplane. The Airbus DS C-295 series
airplane, currently approved under
Type Certificate No. A21NM, is a twin-
engine, transport category airplane
configured for freighter use, with a
maximum takeoff weight of 46,300
pounds.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Airbus DS must show that the C-295
series airplane, as changed, meets the
applicable provisions of the regulations
listed in Type Certificate No. A21NM, or
the applicable regulations in effect on
the date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Airbus DS C-295 series airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under §21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus DS C-295 series
airplane must comply with the fuel vent
and exhaust emission requirements of
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14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Airbus DS C-295 series airplane
will incorporate the following novel or
unusual design feature:

Airplane electronic systems and
networks that allow access from
external sources (e.g., wireless devices,
internet connectivity) to the airplane’s
previously isolated, internal electronic
components.

Discussion

The Airbus DS C-295 series airplane
architecture and network configuration
may allow increased connectivity to,
and access from, external network
sources and airline operations and
maintenance networks to the airplane
control domain and airline information
services domain. The airplane control
domain and airline information services
domain perform functions required for
the safe operation and maintenance of
the airplane. Previously, these domains
had very limited connectivity with
external network sources. The
architecture and network configuration
may allow the exploitation of network
security vulnerabilities resulting in
intentional or unintentional destruction,
disruption, degradation, or exploitation
of data, systems, and networks critical
to the safety and maintenance of the
airplane.

The existing regulations and guidance
material did not anticipate these types
of airplane system architectures.
Furthermore, 14 CFR regulations and
the current system safety assessment
policy and techniques do not address
potential security vulnerabilities, which
could be exploited by unauthorized
access to airplane networks, data buses,
and servers. Therefore, these special
conditions are to ensure that the
security (i.e., confidentiality, integrity,
and availability) of airplane systems is
not compromised by unauthorized
wired or wireless electronic
connections.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Airbus

DS C-295 series airplane. Should
Airbus DS apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Airbus DS C-295 airplane. It is not a
rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Airbus DS C-295 series
airplane.

1. The applicant must ensure that the
airplane electronic systems are
protected from access by unauthorized
sources external to the airplane,
including those possibly caused by
maintenance activity.

2. The applicant must ensure that
electronic system-security threats are
identified and assessed, and that
effective electronic system-security
protection strategies are implemented to
protect the airplane from all adverse
impacts on safety, functionality, and
continued airworthiness.

3. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the airplane is
maintained, including all post type
certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Des Moines, Washington, on
January 17, 2020.
James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-01228 Filed 2—3-20; 8:45 am]

BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA—2020-0033; Special
Conditions No. 25-766—-SC]

Special Conditions: Airbus Defense
and Space Model C-295 Series
Airplane; Electronic System Security
Protection From Unauthorized Internal
Access

AGENCY: Federal Aviation

Administration (FAA), DOT.

ACTION: Final special conditions; request
for comments.

SUMMARY: These special conditions are
issued for the Airbus Defense and Space
(Airbus DS) C-295 series airplane. This
airplane will have novel or unusual
design features when compared to the
state of technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is airplane electronic systems and
networks that allow access, from
airplane internal sources (e.g., wireless
devices, internet connectivity), to the
airplane’s previously isolated, internal
electronic components. The applicable
airworthiness regulations do not contain
adequate or appropriate safety standards
for this design feature. These special
conditions contain the additional safety
standards that the Administrator
considers necessary to establish a level
of safety equivalent to that established
by the existing airworthiness standards.
DATES: This action is effective on Airbus
DS on February 4, 2020. Send comments
on or before March 20, 2020.
ADDRESSES: Send comments identified
by Docket No. FAA-2020-0033 using
any of the following methods:

e Federal eRegulations Portal: Go to
http://www.regulations.gov/ and follow
the online instructions for sending your
comments electronically.

e Mail: Send comments to Docket
Operations, M—-30, U.S. Department of
Transportation (DOT), 1200 New Jersey
Avenue SE, Room W12-140, West
Building Ground Floor, Washington, DC
20590-0001.

e Hand Delivery or Courier: Take
comments to Docket Operations in
Room W12-140 of the West Building
Ground Floor at 1200 New Jersey
Avenue SE, Washington, DC, between 9
a.m. and 5 p.m., Monday through
Friday, except Federal holidays.

e Fax:Fax comments to Docket
Operations at 202—493-2251.

Privacy: The FAA will post all
comments it receives, without change,
to http://www.regulations.gov/,
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including any personal information the
commenter provides. Using the search
function of the docket website, anyone
can find and read the electronic form of
all comments received into any FAA
docket, including the name of the
individual sending the comment (or
signing the comment for an association,
business, labor union, etc.). DOT’s
complete Privacy Act Statement can be
found in the Federal Register published
on April 11, 2000 (65 FR 19477-19478).
Docket: Background documents or
comments received may be read at
http://www.regulations.gov/ at any time.
Follow the online instructions for
accessing the docket or go to Docket
Operations in Room W12-140 of the
West Building Ground Floor at 1200
New Jersey Avenue SE, Washington,
DG, between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.

FOR FURTHER INFORMATION CONTACT:
Thuan Nguyen, Airplane and Flight
Crew Interface Section, AIR-671,
Transport Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206-231-3365; email
Thuan.T.Nguyen@faa.gov.

SUPPLEMENTARY INFORMATION: The
substance of these special conditions
has been published in the Federal
Register for public comment in several
prior instances with no substantive
comments received. Therefore, the FAA
has determined that prior public notice
and comment are unnecessary, and
finds that, for the same reason, good
cause exists for adopting these special
conditions upon publication in the
Federal Register.

Comments Invited

The FAA invites interested people to
take part in this rulemaking by sending
written comments, data, or views. The
most helpful comments reference a
specific portion of the special
conditions, explain the reason for any
recommended change, and include
supporting data.

The FAA will consider all comments
received by the closing date for
comments. The FAA may change these
special conditions based on the
comments received.

Background

On August 2, 2018, Airbus DS applied
for a change to Type Certificate No.
A21NM to update the Avionics System
Rockwell Collins Proline II to the
Avionics System based on Proline
Fusion in the Airbus DS C-295 series
airplane. The Airbus DS C-295 series

airplane, currently approved under
Type Certificate No. A21NM, is a twin-
engine, transport category airplane
configured for freighter use, with a
maximum takeoff weight of 46,300
pounds.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Airbus DS must show that the C-295
series airplane, as changed, meets the
applicable provisions of the regulations
listed in Type Certificate No. A21NM, or
the applicable regulations in effect on
the date of application for the change,
except for earlier amendments as agreed
upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(i.e., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Airbus DS C-295 series airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the type certificate
for that model be amended later to
include any other model that
incorporates the same novel or unusual
design feature, or should any other
model already included on the same
type certificate be modified to
incorporate the same novel or unusual
design feature, these special conditions
would also apply to the other model
under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Airbus DS C-295 series
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise
certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with § 11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The Airbus DS C-295 series airplane
will incorporate the following novel or
unusual design feature:

Airplane electronic systems and
networks that allow access, from
airplane internal sources (e.g., wireless
devices, internet connectivity), to the
airplane’s previously isolated, internal
electronic components.

Discussion

The Airbus DS C-295 series airplane
electronic network system architecture
is novel or unusual for commercial

transport airplanes because it allows
connection to previously isolated data
networks connected to systems that
perform functions required for the safe
operation of the airplane. This data
network and design integration may
result in security vulnerabilities from
intentional or unintentional corruption
of data and systems critical to the safety
and maintenance of the airplane. The
existing regulations and guidance
material did not anticipate this type of
system architecture or electronic access
to airplane systems. Furthermore, 14
CFR regulations and the current system
safety assessment policy and techniques
do not address potential security
vulnerabilities, which could be
exploited by unauthorized access to
airplane networks and servers.
Therefore, these special conditions are
to ensure that the security of airplane
systems and networks is not
compromised by unauthorized wired or
wireless internal access.

These special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.

Applicability

As discussed above, these special
conditions are applicable to the Airbus
DS C-295 series airplane. Should
Airbus DS apply at a later date for a
change to the type certificate to include
another model incorporating the same
novel or unusual design feature, these
special conditions would apply to that
model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on
Airbus DS C-295 series airplane. It is
not a rule of general applicability.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for Airbus DS C-295 series
airplane.

1. The applicant must ensure that the
design provides isolation from, or
airplane electronic system security
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protection against, access by
unauthorized sources internal to the
airplane. The design must prevent
inadvertent and malicious changes to,
and all adverse impacts upon, airplane
equipment, systems, networks, or other
assets required for safe flight and
operations.

2. The applicant must establish
appropriate procedures to allow the
operator to ensure that continued
airworthiness of the airplane is
maintained, including all post type
certification modifications that may
have an impact on the approved
electronic system security safeguards.

Issued in Des Moines, Washington, on
January 17, 2020.

James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-01229 Filed 2—3-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 25

[Docket No. FAA-2019-0632; Special
Conditions No. 25-762-SC]

Special Conditions: The Boeing
Company Model 747-8 Series Airplane;
Certification of Cooktops

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final special conditions.

SUMMARY: These special conditions are
issued for The Boeing Company
(Boeing) Model 747-8 series airplane.
This airplane, as modified by Boeing,
will have a novel or unusual design
feature when compared to the state of
technology envisioned in the
airworthiness standards for transport
category airplanes. This design feature
is associated with the installation of
advanced technology induction coil
cooktops in the main deck galleys on a
Boeing Model 747-8 series airplane.
The applicable airworthiness
regulations do not contain adequate or
appropriate safety standards for this
design feature. These special conditions
contain the additional safety standards
that the Administrator considers
necessary to establish a level of safety
equivalent to that established by the
existing airworthiness standards.
DATES: Effective March 5, 2020.

FOR FURTHER INFORMATION CONTACT:
Alan Sinclair, FAA, Airframe/Cabin
Safety Branch, AIR-675, Transport

Standards Branch, Policy and
Innovation Division, Aircraft
Certification Service, Federal Aviation
Administration, 2200 South 216th
Street, Des Moines, Washington 98198;
telephone and fax 206—-231-3215; email
alan.sinclair@faa.gov.

SUPPLEMENTARY INFORMATION:

Background

On July 2, 2018, Boeing applied for a
supplemental type certificate for the
modification of the Boeing Model 747—
8 series airplane. The Boeing Model
747-8 currently approved under Type
Certificate No. A20WE, is an extended
range passenger version of the Boeing
Model 747-400 series airplane with four
General Electric engines having changes
to increase its strength and fuel
capacity.

The modification incorporates the
installation of an electrically heated
surface, called a cooktop. Cooktops
introduce high heat, smoke, and the
possibility of fire into the passenger
cabin environment. These potential
hazards to the airplane and its
occupants must be satisfactorily
addressed. Since existing airworthiness
regulations do not contain safety
standards addressing cooktops, special
conditions are needed.

Type Certification Basis

Under the provisions of title 14, Code
of Federal Regulations (14 CFR) 21.101,
Boeing must show that the Model 747—
8 series airplane, as changed, continues
to meet the applicable provisions of the
regulations listed in Type Certificate No.
A20WE or the applicable regulations in
effect on the date of application for the
change, except for earlier amendments
as agreed upon by the FAA.

If the Administrator finds that the
applicable airworthiness regulations
(e.g., 14 CFR part 25) do not contain
adequate or appropriate safety standards
for the Boeing Model 747-8 airplane
because of a novel or unusual design
feature, special conditions are
prescribed under the provisions of
§21.16.

Special conditions are initially
applicable to the model for which they
are issued. Should the applicant apply
for a supplemental type certificate to
modify any other model included on the
same type certificate to incorporate the
same novel or unusual design feature,
these special conditions would also
apply to the other model under § 21.101.

In addition to the applicable
airworthiness regulations and special
conditions, the Boeing Model 747-8
airplane must comply with the fuel vent
and exhaust emission requirements of
14 CFR part 34 and the noise

certification requirements of 14 CFR
part 36.

The FAA issues special conditions, as
defined in 14 CFR 11.19, in accordance
with §11.38, and they become part of
the type certification basis under
§21.101.

Novel or Unusual Design Features

The modification of the Boeing Model
747-8 series airplane will incorporate a
novel or unusual design feature, which
is the installation of cooktops in the
passenger cabin. Cooktops introduce
high heat, smoke, and the possibility of
fire into the passenger cabin
environment. The current airworthiness
standards of part 25 do not contain
adequate or appropriate safety standards
to protect the airplane and its occupants
from these potential hazards.

Discussion

Currently, ovens are the prevailing
means of heating food on airplanes.
Ovens are characterized by an enclosure
that contains both the heat source and
the food being heated. The hazards
represented by ovens are thus
inherently limited, and are well
understood through years of service
experience. Cooktops, on the other
hand, are characterized by exposed heat
sources and the presence of relatively
unrestrained hot cookware and heated
food, which may represent
unprecedented hazards to both
occupants and the airplane. Cooktops
could have serious passenger and
airplane safety implications if
appropriate requirements are not
established for their installation and
use. These special conditions apply to
cooktops with electrically powered
burners. The use of an open flame
cooktop (for example, natural gas) is
beyond the scope of these special
conditions and would require separate
rulemaking action. The requirements
identified in these special conditions
are in addition to those considerations
identified in Advisory Circular (AC) 20—
168, Certification Guidance for
Installation of Non-Essential, Non-
Required Aircraft Cabin Systems &
Equipment (CS&E), dated July 22, 2010,
and those in AC 25-17A, Transport
Airplane Cabin Interiors
Crashworthiness Handbook, Change 1,
dated May 24, 2016. The intent of these
special conditions is to provide a level
of safety that is consistent with that on
similar airplanes without cooktops.

The special conditions contain the
additional safety standards that the
Administrator considers necessary to
establish a level of safety equivalent to
that established by the existing
airworthiness standards.
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Discussion of Comments

The FAA issued Notice of Proposed
Special Conditions No. 25-19-08-SC
for the Boeing Model 747-8 series
airplane, which was published in the
Federal Register on August 20, 2019 (84
FR 43037). The FAA received responses
from one commenter.

Boeing requested a revision of the text
included in the Summary section of the
preamble. The language the FAA used
in the preamble of the notice special
conditions referred only to the
replacement of an existing cooktop only.
Boeing stated their proposed
modification installs a complete system
including cooktops, smoke detection,
ventilation, and warnings. We concur
with the request to revise the language
and have done so in the preamble of
these final special conditions.
Applicability

As discussed above, these special
conditions are applicable to the Boeing
747-8 series airplane as modified by
Boeing. Should Boeing apply at a later
date for a supplemental type certificate
to modify any other model included on
Type Certificate No. A20WE to
incorporate the same novel or unusual
design feature, these special conditions
would apply to that model as well.

Conclusion

This action affects only a certain
novel or unusual design feature on the
Boeing Model 747-8 series airplane. It
is not a rule of general applicability and
affects only the applicant who applied
to the FAA for approval of these features
on the airplane.

List of Subjects in 14 CFR Part 25

Aircraft, Aviation safety, Reporting
and recordkeeping requirements.

Authority Citation

The authority citation for these
special conditions is as follows:

Authority: 49 U.S.C. 106(f), 106(g), 40113,
44701, 44702, 44704.

The Special Conditions

m Accordingly, pursuant to the authority
delegated to me by the Administrator,
the following special conditions are
issued as part of the type certification
basis for the Boeing Model 747-8 series
airplane, as modified by The Boeing
Company:

Cooktop Installations With Electrically-
Powered Burner

1. Means, such as conspicuous
burner-on indicators, physical barriers,

or handholds, must be installed to
minimize the potential for inadvertent
personnel contact with hot surfaces of
both the cooktop and cookware.
Conditions of turbulence must be
considered.

2. Sufficient design means must be
included to restrain cookware while in
place on the cooktop, as well as
representative contents, e.g., soup,
sauces, etc., from the effects of flight
loads and turbulence. Restraints must be
provided to preclude hazardous
movement of cookware and contents.
These restraints must accommodate any
cookware that is identified for use with
the cooktop. Restraints must be
designed to be easily utilized and
effective in service. The cookware
restraint system should also be designed
so that it will not be easily disabled,
thus rendering it unusable. Placarding
must be installed which prohibits the
use of cookware that can not be
accommodated by the restraint system.

3. Placarding must be installed which
prohibits the use of cooktops (i.e.,
power on any burner) during taxi,
takeoff, and landing.

4. One of the following options must
be provided to address the possibility of
a fire occurring on or in the immediate
vicinity of the cooktop:

a. Placarding must be installed that
prohibits any burner from being
powered when the cooktop is
unattended (Note: That this would
prohibit a single person from cooking on
the cooktop and intermittently serving
food to passengers while any burner is
powered). A fire detector must be
installed in the vicinity of the cooktop,
which provides an audible warning in
the passenger cabin, and a fire
extinguisher of appropriate size and
extinguishing agent must be installed in
the immediate vicinity of the cooktop.
Access to the extinguisher must not be
blocked by a fire on or around the
cooktop.

b. An automatic, thermally activated
fire suppression system must be
installed to extinguish a fire at the
cooktop and immediately adjacent
surfaces. The agent used in the system
must be an approved total flooding
agent suitable for use in an occupied
area. The fire suppression system must
have a manual override. The automatic
activation of the fire suppression system
must also automatically shut off power
to the cooktop.

5. The surfaces of the galley
surrounding the cooktop, which could
be exposed to a fire on the cooktop
surface or in cookware on the cooktop

must be constructed of materials that
comply with the flammability
requirements of Part III of Appendix F
of part 25. This requirement is in
addition to the flammability
requirements typically required of the
materials in these galley surfaces.
During the selection of these materials,
consideration must also be given to
ensure that the flammability
characteristics of the materials will not
be adversely affected by the use of
cleaning agents and utensils used to
remove cooking stains.

6. The cooktop must be ventilated
with a system independent of the
airplane cabin and cargo ventilation
system. Procedures and time intervals
must be established to inspect and clean
or replace the ventilation system to
prevent a fire hazard from the
accumulation of flammable oils and be
included in the instructions for
continued airworthiness. [Note: The
applicant may find additional useful
information in Society of Automotive
Engineers, Aerospace Recommended
Practice 85, Rev. E, entitled “Air
Conditioning Systems for Subsonic
Airplanes,” dated August 1, 1991.]

7. Means must be provided to contain
spilled foods or fluids in a manner that
will prevent the creation of a slipping
hazard to occupants and will not lead to
the loss of structural strength due to
corrosion.

8. Cooktop installations must provide
adequate space for the user to
immediately escape a hazardous
cooktop condition.

9. A means to shut off power to the
cooktop must be provided at the galley
containing the cooktop and in the
cockpit. If additional switches are
introduced in the cockpit, revisions to
smoke or fire emergency procedures of
the AFM will be required.

10. If the cooktop is required to have
a lid to enclose the cooktop, there must
be a means to automatically shut off
power to the cooktop when the lid is
enclosed.

Issued in Des Moines, Washington, on
January 23, 2020.
James E. Wilborn,

Acting Manager, Transport Standards
Branch, Policy and Innovation Division,
Aircraft Certification Service.

[FR Doc. 2020-01515 Filed 2—3-20; 8:45 am]
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0785; Airspace
Docket No. 19-AEA-14]

RIN 2120-AA66

Revocation of Class E Airspace;
Grundy, VA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action removes Class E
airspace at Grundy, VA, as Grundy
Municipal Airport has been abandoned,
and controlled airspace is no longer
required. This action enhances the
safety and management of controlled
airspace within the National Airspace
System.

DATES: Effective 0901 UTC, March 26,
2020. The Director of the Federal
Register approves this incorporation by
reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11D and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed on line at http://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267—-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT: John
Fornito, Operations Support Group,
Eastern Service Center, Federal Aviation
Administration, 1701 Columbia Ave.,
College Park, GA 30337; telephone (404)
305—-6364.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is

promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it removes
Class E airspace extending upward from
700 feet above the surface in the
Grundy, VA area.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 60354, November 8,
2019) for Docket No. FAA-2019-0785 to
remove Class E airspace extending
upward from 700 feet above the surface
for Grundy, VA, as Grundy Municipal
Airport has closed.

Interested parties were invited to
participate in this rulemaking effort by
submitting written comments on the
proposal to the FAA. No comments
were received.

Class E airspace designations are
published in Paragraph 6005 of FAA
Order 7400.11D, dated August 8, 2019,
and effective September 15, 2019, which
is incorporated by reference in 14 CFR
part 71.1. The Class E airspace
designation listed in this document will
be published subsequently in the Order.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.

The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71
removes Class E airspace extending
upward from 700 feet above the surface
at Grundy Municipal Airport, Grundy,
VA, as the airport has been abandoned,
and controlled airspace is no longer
required.

These changes are necessary for
continued safety and management of
IFR operations in the area.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current. It, therefore: (1) Is not a
“significant regulatory action” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, effective
September 15, 2019, is amended as
follows:

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
http://www.faa.gov/air_traffic/publications/
http://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov

Federal Register/Vol. 85, No. 23/Tuesday, February 4, 2020/Rules and Regulations

6031

AEA VA E5 Grundy, VA [Removed]

Issued in College Park, Georgia, on January
28, 2020.

Ryan Almasy,

Manager, Operations Support Group, Eastern
Service Center, Air Traffic Organization.

[FR Doc. 2020-02019 Filed 2—3-20; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

International Trade Administration

19 CFR Part 351
[Docket No. 200128—-0035]
RIN 0625-AB16

Modification of Regulations Regarding
Benefit and Specificity in
Countervailing Duty Proceedings

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

ACTION: Final rule.

SUMMARY: The Department of Commerce
(Commerce) is modifying two
regulations pertaining to the
determination of benefit and specificity
in countervailing duty proceedings.
These modifications clarify how
Commerce will determine the existence
of a benefit when examining a subsidy
resulting from currency undervaluation
and clarify that companies in the traded
goods sector of the economy can
constitute a group of enterprises for
purposes of determining whether a
subsidy is specific.
DATES:

Effective date: April 6, 2020.

Applicability date: This rule will
apply to all segments of proceedings
initiated on or after April 6, 2020. FOR
FOR FURTHER INFORMATION CONTACT:
Gregory Campbell at (202) 482—-2239 or
Matthew Walden at (202) 482—2963.

SUPPLEMENTARY INFORMATION:

Background

On May 28, 2019, we published the
Modification of Regulations Regarding
Benefit and Specificity in
Countervailing Duty Proceedings;
Proposed Rule and Request for
Comments.! In the proposed rule, we
explained that neither the Tariff Act of
1930, as amended (the Act) nor
Commerce’s existing countervailing
duty (CVD) regulations specify how to
determine the existence of a benefit or
specificity when Commerce is
examining a potential subsidy resulting

184 FR 24406 (proposed rule).

from the exchange of currency under a
unified exchange rate system. We
initiated this rulemaking process to fill
that gap.

We received numerous comments on
the proposed rule, and we address those
comments below. The proposed rule,
comments received, and this final rule
can be accessed using the Federal
eRulemaking portal at http://
www.regulations.gov under Docket
Number ITA-2019-0002. After
analyzing and carefully considering all
of the comments that Commerce
received, we have adopted the
modifications described below and
amended Commerce’s regulations
accordingly.

Explanation of Regulatory Provisions
and Final Modifications

Commerce is modifying 19 CFR
351.502, which addresses specificity of
domestic subsidies, and is adding new
19 CFR 351.528, to govern the
determinations of undervaluation and
benefit when examining potential
subsidies resulting from the exchange of
an undervalued currency. The
modification to 19 CFR 351.502 adds
new paragraph (c), which explains that
enterprises that buy or sell goods
internationally (i.e., enterprises in the
traded goods sector of an economy) can
comprise a “group” of enterprises for
specificity purposes. In essence, this
modification fills a gap in section
771(5A)(D) of the Act, which states that
a subsidy can be specific if provided to
“a group” of enterprises or industries,
but does not define the word ‘“‘group.”
Existing 19 CFR 351.502 makes clear
that in determining whether there is a
“group,” Commerce is not required to
determine whether there are shared
characteristics among the enterprises or
industries that are eligible for, or
actually receive, the subsidy. Moreover,
Commerce’s Policy Bulletin 10.1, issued
in 2010, clarifies that state-owned
enterprises can constitute a ‘“‘group” of
enterprises within the meaning of
section 771(5A)(D) of the Act.2 The
addition of 19 CFR 351.502(c) is
intended to provide further clarification,
this time for the traded goods sector,

2 See Import Administration Policy Bulletin 10.1,
“Specificity of Subsidies Provided to State-owned
Enterprises,” 2010, available at https://
enforcement.trade.gov/policy/PB-10.1.pdf.
Commerce has also addressed the issue of the
definition of “group” in certain CVD proceedings.
For example, we found foreign-invested enterprises
to comprise a “‘group” under the Act. See, e.g.,
Citric Acid and Certain Citrate Salts From the
People’s Republic of China: Final Affirmative
Countervailing Duty Determination, 74 FR 16836
(April 13, 2009), and accompanying Issues and
Decision Memorandum at Comment 16.

regarding the entities that may comprise
a “‘group.”

New 19 CFR 351.528 provides
guidance for Commerce’s
determinations of undervaluation and
benefit when examining a potential
subsidy resulting from the exchange of
an undervalued currency. Paragraph
(a)(1) specifies that Commerce normally
will consider whether a benefit is
conferred from the exchange of U.S.
dollars for the currency of the country
under review or investigation only if
that country’s currency is undervalued
during the relevant period. In other
words, a determination of
undervaluation is a prerequisite to
proceeding to an analysis of whether a
benefit is conferred. To determine
whether there is undervaluation,
Commerce normally will consider the
gap between the country’s real effective
exchange rate (REER), on the one hand,
and the REER that achieves an external
balance over the medium term that
reflects appropriate policies—otherwise
known as the equilibrium REER—on the
other hand. Paragraph (a)(2) specifies
that Commerce normally will make an
affirmative finding of currency
undervaluation only if there has been
government action on the exchange rate
that contributes to an undervaluation of
the currency. In assessing whether there
has been such government action,
Commerce will not normally include
monetary and related credit policy of an
independent central bank or monetary
authority. In making its assessment of
government action on the exchange rate,
Commerce may consider the relevant
government’s degree of transparency
regarding actions that could alter the
exchange rate.

Paragraph (b) of § 351.528 states that
once Commerce has made an affirmative
finding of currency undervaluation, we
normally will determine the existence of
a benefit after examining the difference
between (i) the nominal, bilateral U.S.
dollar rate consistent with the
equilibrium REER, and (ii) the actual
nominal, bilateral dollar rate during the
relevant time period, taking into
account any information regarding the
impact of government action on the
exchange rate. If there is a difference
between (i) and (ii), then the amount of
the benefit normally will be determined
by comparing the amount of the
domestic currency 3 that the recipient
received to the amount it would have
received absent the difference between
(i) and (ii). In short, under paragraph (b),
the benefit normally will be equal to the

3The term “domestic currency,” as used
throughout this notice, means the currency of the
country under investigation or review.
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https://enforcement.trade.gov/policy/PB-10.1.pdf
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extra amount of domestic currency
received by a firm because of the
undervaluation.

Information regarding the amount of
domestic currency that the recipient
actually received from an exchange of
U.S. dollars normally will come from
the recipient itself, through Commerce’s
normal questionnaire process. In this
sense, a currency-related subsidy does
not differ from the other types of
subsidies that Commerce normally
investigates. However, paragraph (c) of
new 19 CFR 351.528 clarifies that in
determining undervaluation (including
government action) and the bilateral
U.S. dollar rate gap, Commerce will
request that the Department of the
Treasury (Treasury) provide its
evaluation and conclusion regarding
these issues during a CVD proceeding.

Response to Comments on the Proposed
Rule

Commerce received 47 comments on
the proposed rule. The majority of these
comments expressed support for a
regulation that addresses subsidies
resulting from currency undervaluation.

As a result of the comments, we made
changes (primarily additions) to the
regulatory text, which are summarized
in the “Changes from the Proposed
Rule” section below. Many of these
additions to the regulatory text—for
example, the additions describing in
greater detail the steps of the benefit
determination and the additions
regarding the role of government action
on the exchange rate—are consistent
with how we described the rule in the
preamble to the proposed rule. In light
of the comments received, we have
decided to include greater detail in the
regulatory text itself, rather than in the
preamble alone. Other changes to the
regulatory text—for example, the
technical changes in 19 CFR 351.502—
respond to comments received.

Below is a summary of the comments,
grouped by issue, followed by
Commerce’s response.

1. Whether the CVD Law is an
Appropriate Tool To Remedy Subsidies
From Currency Undervaluation

While many of the comments
Commerce received on the proposed
rule were focused on technical or legal
aspects of the methodologies described,
several commenters also opined more
generally on whether it is appropriate
and effective, as a policy matter, for
Commerce to involve itself in an area of
analysis in which other U.S.
government agencies and international
institutions have historically been
viewed as having primary jurisdiction
and competence. These commenters

argued that the CVD law is not the
appropriate vehicle for remedying the
effects of currency undervaluation.
Some of these commenters presumed
that Commerce would impose a single,
across-the-board duty that (i) assumes
full exchange rate pass through, (ii) is
applied to all exporters and all U.S.
imports of the subject merchandise, and
(iii) is totally divorced from ““on-the-
ground,” company-specific
circumstances and experience.

Response: Congress gave Commerce
the authority to remedy injurious
subsidies, regardless of what form they
take. The CVD law gives U.S. domestic
producers the right to petition
Commerce to investigate allegedly
injurious foreign subsidies, and it
requires Commerce to conduct such
investigations (provided that the
applicable requirements for initiation
are met). This is true even with respect
to issues in which other U.S.
Government agencies or international
bodies may have an overlapping
interest. For example, if the domestic
industry petitions Commerce alleging
that a foreign agricultural product or a
foreign energy resource is subsidized
and injures a domestic industry,
Commerce generally must investigate
the allegations, even though other U.S.
government agencies have expertise
with respect to such products.
Commerce routinely investigates
programs involving, e.g., export credits
and equity infusions, which are
potential forms of subsidization that
may also be practices monitored by
other governmental and international
entities. So too with currency: If the
domestic industry petitions Commerce
alleging that a foreign currency is a
mechanism for subsidizing an imported
product, Commerce generally must
investigate the allegations, despite the
fact that other agencies have an interest
in U.S. policy towards foreign
currencies. This is true even before the
adoption of the rule in this notice.

This interpretation of Commerce’s
obligations is consistent with the intent
behind the Trade Agreements Act of
1979, which transferred the authority
for administering CVD investigations
from Treasury to Commerce. The House
Ways and Means Committee explained
that this shift: “will give these functions
high priority within a Department
whose principal mission is trade. In the
past, agencies have arbitrarily set a
course of administration of these
statutes contrary to congressional
intent.” Thus, Congress has already
decided that because Commerce’s
principal mission is trade, it is
Commerce that should administer the
CVD laws with respect to foreign

imports and foreign subsidies of all
types.

However, Commerce cannot
administer the CVD law to counteract
currency undervaluation per se.
Contrary to some of the commenters,
and as these regulatory modifications
make clear, Commerce did not propose
an across-the-board CVD in the amount
of any currency undervaluation found to
exist. The CVD law can only counteract
countervailable subsidies—i.e., financial
contributions that confer a benefit and
meet the specificity requirement of the
Act—provided with respect to
specifically defined categories of
imported goods that injure or threaten
injury to a U.S. industry.

To do this, Commerce will follow a
two-step approach. First, we will
conduct a REER-based analysis to
determine if there is potentially
actionable currency undervaluation. We
will normally not find such currency
undervaluation unless there has been
government action on the exchange rate
that contributes to the undervaluation.
Such government action will not
normally include monetary and related
credit policy of an independent central
bank or monetary authority. The second
step will be an analysis of “on-the-
ground,” firm-specific circumstances
and experience to determine the extent
of any countervailable benefit, after
taking into account the U.S. dollar rate
gap with respect to the undervalued
currency. This approach will ensure
that Commerce’s analysis of currency
undervaluation adheres to the
principles and conforms to the
requirements of the U.S. CVD law, and
that it fits squarely within the financial
contribution-benefit-specificity
framework. Thus, the benefit calculation
for any exchange or transfer involving
an undervalued currency will follow the
same principles as for any other
countervailable subsidy. It will
generally be based on the firm-specific
value of the benefit, i.e., the extra
domestic currency units received as a
result of the undervaluation, conferred
on the firm.

Commerce recognizes that
implementation will raise a variety of
issues, but these should be addressed
incrementally and over time, through
Commerce’s experience in individual
cases—which are informed by
arguments put forward by the interested
parties as well as the underlying
administrative record.

This approach is consistent both with
Commerce’s practice in other areas, as
well as general principles of
administrative law. In SEC v. Chenery
Corporation, the Supreme Court
recognized that rulemaking is often
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essential to an agency’s processes, but
then also explained, ““‘the agency may
not have had sufficient experience with
a particular problem to warrant
rigidifying its tentative judgment into a
hard and fast rule.” 4 In such situations,
“the agency must retain power to deal
with the problems on a case-to-case
basis if the administrative process is to
be effective. There is thus a very definite
place for the case-by-case evolution of
statutory standards.” 5 The Supreme
Court explained that “the choice made
between proceeding by general rule or
by individual, ad hoc litigation is one
that lies primarily in the informed
discretion of the administrative agency.®

Likewise, the Court of International
Trade (CIT) has recognized that
“[a]bsent statutory restraints, agencies
are generally free to develop policy
through either rulemaking or
adjudication.” 7 In Apex, the CIT found
that Commerce’s differential pricing
methodology in antidumping duty
proceedings was not required to be
implemented through rulemaking.s

In fact, when Commerce promulgated
its current CVD regulations in 1998, we
repeatedly noted that it was not
appropriate to set forth precise rules on
every detail of CVD methodology for
every type of subsidy.® Thus we stated
that if Commerce at that time had little
or no experience with a particular issue,
we would not issue a regulation on that
issue, but rather would resolve it on a
case-by-case basis or further refine our
treatment of it in the future.1©

Therefore, these regulatory
modifications do not resolve all
potential complex issues that will arise.
That these case issues can only be
resolved over time is true not just for
currency undervaluation, but for any
new type of subsidy Commerce
investigates. Commerce’s analytical
approach, as structured in these
regulatory modifications, will ensure
that CVD actions against subsidies
resulting from currency undervaluation
remain measured, deliberate, and
predictable.

2. Statutory Authority To Promulgate
This Rule

One commenter asserted that
Commerce has the statutory authority to
evaluate currency undervaluation
within the CVD law. On the other hand,

4 SEC v. Chenery Corp., 332 U.S. 194, 202 (1947).

5]d. at 203.

61d.

7 Apex Frozen Foods Private Ltd. v. United States,
144 F. Supp. 2d 1308, 1319 (CIT 2016).

8 See id. at 1319-22.

9 See Countervailing Duties; Final Rule, 63 FR
65348 (November 25, 1998) (1998 Final Rule).

10 See, e.g., id. at 65378, 65394, 65397.

two commenters argued that
Commerce’s proposed rule is unlawful
because Congress failed to approve
legislation that would specifically deem
currency undervaluation as a
countervailable subsidy. Therefore,
these commenters claimed that
Commerce lacks the statutory authority
to alter its approach without
Congressional change to the Act.
Further, one commenter argued that
Commerce has consistently held that
“an allegedly undervalued unified
exchange rate does not constitute a
countervailable subsidy,” citing to
Carbon Steel Wire Rod from Poland:
Preliminary Negative Countervailing
Duty Determination, 49 FR 6768, 6771
(February 23, 1984). This commenter
argued that, in light of Commerce’s
alleged practice and Congress’s
subsequent amendments to the Act that
failed to establish that Commerce can
countervail currency undervaluation,
Congress, in effect, ratified Commerce’s
alleged practice. Accordingly, citing
GPX,11 this commenter argues that this
Congressional acquiescence in
Commerce’s longstanding practice
precludes Commerce from unilaterally
altering its approach.

Response: To the extent that a
currency exchange involving an
undervalued currency meets the
statutory definition of a countervailable
subsidy, Commerce has the authority to
administer the CVD law, countervail
such a program and write regulations to
effectuate the statute.

First, contrary to the allegation of one
commenter, Commerce does not have an
established practice that it does not find
currency undervaluation to be
countervailable. Although this
commenter points to the preliminary
determination of Carbon Steel Wire Rod
from Poland to indicate such a practice,
Commerce’s finding in that 1984
investigation dealt with multiple
currency exchange rates, not the type of
unified exchange rate system at issue in
this regulation. Therefore, Commerce’s
statement that “an allegedly
undervalued unified exchange rate does
not constitute a countervailable
subsidy” can be viewed as dicta given
that a unified exchange rate was not the
program at issue in that investigation.
Moreover, in the final determination of
Carbon Steel Wire Rod from Poland,
Commerce ultimately determined that it
cannot apply the CVD law to non-
market economies (NMEs) such as
Poland (at that time), rendering moot

11 GPX Int’l Tire Corp. v. United States, 666 F.3d
732, 740 (Fed. Cir. 2011).

Commerce’s initial statements in the
preliminary determination.2

Further, contrary to this commenter’s
claims that this alleged ““practice” was
further upheld in subsequent
determinations by Commerce not to
initiate on currency undervaluation
allegations, Commerce determined not
to initiate on subsequent currency
undervaluation subsidy allegations
because we determined that the
petitioners’ allegations in those
particular proceedings were
unsupported by reasonably available
information regarding the statutory
elements for imposition of a CVD.13
Commerce’s determinations not to
initiate were not based on any practice
regarding currency-related subsidies.

Additionally, since the publication of
Carbon Steel Wire Rod from Poland in
1984, Commerce’s CVD law has
undergone substantial changes, most
significantly in the Uruguay Round
Agreements Act.14 For example, the law
underwent a significant change that
replaced the term ““bounty or grant”
with the current statutory definition of
a “subsidy” as being a financial
contribution that confers a benefit.15
Thus, given the substantial changes to
the CVD law since 1984, Commerce’s
statements regarding subsidy programs
in 1984 are not binding on its current
application of the law.

Moreover, even if Commerce’s alleged
practice was binding—despite its
consistent subsequent practice
indicating otherwise—Commerce is
always free to change its practice,
provided that it explains its decision,
which we have done here.

Contrary to one commenter’s reliance
on GPX to assert that Congressional
acquiescence in Commerce’s
longstanding practice precludes us from
unilaterally altering our approach, the
GPX case is distinguishable.

12 Carbon Steel Wire Rod from Poland; Final
Negative Countervailing Duty Determination, 29 FR
19374, 19375 (May 7, 1984).

13 See, e.g., Certain Coated Paper Suitable for
High-Quality Print Graphics Using Sheet-Fed
Presses from the People’s Republic of China: Final
Affirmative Countervailing Duty Determination, 75
FR 59213 (Sept. 27, 2010), and accompanying
Issues and Decision Memorandum at cmts. 5-7;
Aluminum Extrusions From the People’s Republic
of China: Preliminary Affirmative Countervailing
Duty Determination, 75 FR 54302 (September 7,
2010) (unchanged in Aluminum Extrusions From
the People’s Republic of China: Final Affirmative
Countervailing Duty Determination, 76 FR 18521
(April 4, 2011)); and Notice of Initiation of
Countervailing Duty Investigations: Coated Free
Sheet Paper from the People’s Republic of China,
Indonesia, and the Republic of Korea, 71 FR 68546
(November 27, 2006).

14 See, e.g., Uruguay Round Agreements Act of
1994, Pub. L. 103—465, 108 Stat. 4809 (1994).

15 Id.
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In GPX, the Federal Circuit
determined that because Commerce had
previously interpreted the Act such that
CVDs could not be assessed on imports
from NMEs and, because Congress had
subsequently amended the Act without
disturbing Commerce’s interpretation,
Congress had, in effect, ratified the
agency’s interpretation of the statute.6
In evaluating whether Commerce had
interpreted the statute to determine
CVDs could not be assessed on imports
from NMEs, the court looked to prior
agency briefs that defended its
interpretation of the statute,
Congressional rejection of provisions to
amend the law to include subsidies in
NMEs as countervailable, and
Congressional testimony by Commerce
asserting that CVDs cannot be assessed
on NMEs.17 Further, the court looked to
a past Federal Circuit case 18 which
upheld Commerce’s interpretation of the
Act that CVDs could not be assessed on
imports from NMEs.19

Contrary to the situation in GPX,
Commerce does not have a practice that
subsidies related to currency
undervaluation are not countervailable,
and there certainly has been no Federal
Circuit case affirming that alleged
““practice,” as there had been prior to
the GPX decision. Rather, Commerce in
the past did not initiate on currency
undervaluation allegations because the
petitioners’ allegations in those
particular proceedings were
unsupported. Finally, contrary to these
commenters’ arguments, the Supreme
Court has stated that “failed legislative
proposals are ““‘a particularly dangerous
ground on which to rest an
interpretation of a prior statute.””’ 20
Therefore, we disagree that Commerce
does not have statutory authority to
promulgate this final rule.

3. Financial Contribution

Several commenters argued that
currency undervaluation and exchanges
of currency do not constitute financial
contributions under either section
771(5)(D) of the Act or Article 1.1(a)(1)
of the WTO Agreement on Subsidies
and Countervailing Measures (SCM
Agreement). They argued that an
exchange of currency is neither a “direct
transfer of funds,” as indicated in the
proposed rule, nor any other type of
listed financial contribution. One

16 GPX Int’l Tire Corp., 666 F.3d at 737—45.

17 Id. at 737-740.

18 Georgetown Steel Corp. v. United States, 801
F.2d 1308 (Fed. Cir. 1986).

19 GPX, 666 F.3d at 741-745.

20 Central Bank, N.A. v. First Interstate Bank,
N.A., 511 U.S. 164, 187 (1994) (quoting Pension
Benefit Guaranty Corp. v. LTV Corp., 496 U.S. 633,
650 (1990)).

commenter argued that the conversion
of one currency into another is a
purchase and sale of items of equivalent
value and also that the sale of something
to the government—unless it is the sale
of a “good,” which currency is not—is
not a financial contribution. This
commenter also noted that when an
exporter earns foreign currency on an
export sale, it might never convert that
foreign currency into domestic
currency. According to this commenter,
even when the exporter does convert
that foreign currency, it may be
impossible to link the currency
exchange back to the export sale.

Other commenters urged Commerce
to take a broad view of the types of
entities that can constitute “‘authorities”
capable of providing financial
contributions within the meaning of
section 771(5)(B) of the Act. Some
commenters also urged Commerce to
take a broad view of the “entrustment or
direction” standard in section
771(5)(B)(iii) of the Act during
investigations of currency-related
subsidies. They argued that there may
be a large variety of government actions
that amount to entrustment or direction
when a government undervalues its
currency and that an express
government mandate that banks
purchase foreign currency is not a
prerequisite to a finding of entrustment
or direction.

Response: These regulatory
modifications do not address financial
contribution under section 771(5)(B)
and section 771(5)(D) of the Act. In fact,
none of Commerce’s existing CVD
regulations directly address financial
contribution. Accordingly, we do not
consider it necessary to respond in
detail to these comments, many of
which are more appropriately made in
the context of a particular CVD
proceeding than in this rulemaking
process.

As we stated in the proposed rule,
“[tlhe receipt of domestic currency from
an authority (or an entity entrusted or
directed by an authority) in exchange
for U.S. dollars could constitute the
financial contribution under section
771(5)(D) of the Act.” 21 We maintain
this view, but of course any such
finding will depend upon the facts on
the record of the proceeding. We
disagree that an exchange of currency
can never be a “direct transfer of funds”
within the meaning of section
771(5)(D)(i) of the Act. The word
“transfer”” suggests a conveyance,
passing or exchange of something from
one person to another. The word
“funds” suggests money or some

21 Proposed Rule, 84 FR at 24408.

monetary resource. Further, contrary to
one commenter, we disagree that the
question of whether “equivalent value”
was exchanged is relevant to a financial
contribution analysis. If anything, this
relates to the determination of benefit.

With respect to the commenters that
raised issues regarding interpretations of
the statutory terms ‘“‘authority” and
“entrusts or directs,” we find that these
issues are more appropriately raised in
the context of an actual CVD
proceeding. The issue of whether a
provider of a financial contribution is an
authority arises frequently in our CVD
proceedings, and our practice is well-
developed and known by interested
parties. With respect to the “entrusts or
directs” language in section
771(5)(B)(iii) of the Act, we explained in
the 1998 Final Rule that ““‘we do not
believe it is appropriate to develop a
precise definition of the phrase for
purposes of these regulations” and that
it was not necessary to provide an
“illustrative list” of actions that could
constitute entrustment or direction.22 At
the same time, we explained that we
would examine entrustment or direction
on a case-by-case basis, that we would
“enforce this provision vigorously,” and
that the statutory language could
encompass a ‘‘broad range of
meanings.” 23 We reiterate these points
here.

4. Determination of Undervaluation

Several commenters claimed the
proposed rule needs to have more
objective and clear criteria. Some
commenters were in support of the
proposed rule but advocated for a more
clear and concise decision-making
process, including a predetermined set
of objective criteria, for determining if a
currency is manipulated to avoid
uncertainty and charges of arbitrariness.
Other commenters argued that since
there is no one agreed-upon
methodology for calculating currency
undervaluation, any such estimate
would unavoidably be subjective. One
such comment claimed Commerce’s
proposed methodology is too broad to
be understood, properly applied and
transparent, and is therefore arbitrary
and unenforceable. According to the
commenter, although Commerce
claimed that “[iln determining whether
there has been government action on the
exchange rate that undervalues the
currency, [it does] not intend in the
normal course to include monetary and
related credit policy of an independent
central bank or monetary authority

. ., it did not define “‘the normal

22 See 1998 Final Rule, 63 FR at 65349.
23 See id., 63 FR at 65349, 65351.



Federal Register/Vol. 85, No. 23/Tuesday, February 4, 2020/Rules and Regulations

6035

course.” This, the commenter claimed,
opens the door to a wide range of
actions and could lead to
unpredictability. Similarly, the
comment expressed concern that
Commerce does not define ‘“‘external
balance” that an equilibrium REER
would achieve or “the relevant time
period” that Commerce would consider.

Another commenter argued that even
if Commerce used the International
Monetary Fund’s (IMF)’s approach for
estimating the equilibrium REER, since
the IMF utilizes a wide range of
methods to make its determinations,
Commerce should not use the IMF’s
estimation of the equilibrium REER as a
stand-alone determination but rather as
one component of its overall
assessment. This commenter also
pointed out a discrepancy related to the
second step of Commerce’s
methodology: Estimating the nominal,
bilateral U.S. dollar exchange rate
consistent with the equilibrium REER
that would have prevailed but for the
undervaluation. The commenter
contended that the equilibrium REER
estimated does not provide any
information on bilateral exchange rates.

Various commenters urged Commerce
to consider methods for calculating the
equilibrium REER other than those
commonly used by the IMF and other
third parties, claiming that these
methodologies, unlike the one described
by Commerce in the proposed rule, will
produce a REER that causes a true zero-
balance in the current account (i.e.,
neither a trade surplus nor a trade
deficit). Other commenters
recommended that, in addition to
considering the equilibrium REER as
defined in its proposed methodology,
when measuring the extent of
undervaluation, Commerce should also
consider the equilibrium REER as
defined in either the IMF’s
macroeconomic balance approach
(which has effectively been replaced
with the External Balance Assessment
approach—the IMF’s preferred
methodology) or the purchasing power
parity approach. Alternatively,
Commerce could focus not on the REER
but on the fundamental equilibrium
exchange rate (FEER) in accordance
with the methodology proposed by the
Peterson Institute for International
Economics (PIIE). The commenters
argued, among other points, that the
right approach varies by country and
that in some cases these alternatives
may better capture economic conditions
and provide more accurate estimates of
undervaluation for the currencies of
certain countries.

Response: Commerce recognizes the
challenges in countervailing subsidies

resulting from exchanges of
undervalued currencies and the
variation in the analytical methods used
and the REER gap estimates produced.
However, these are measurement and
valuation problems not unlike those that
arise in many CVD proceedings, and
Commerce will therefore follow
standard procedure for CVD
proceedings in the currency context. All
information and evidence on the
administrative record will be reviewed,
and all estimates of REER gaps, U.S.
dollar exchange rate gaps and the
underlying methodologies and data will
be assessed after receiving any input
from Treasury and in light of interested
party comments. Commerce’s ultimate
determination will be fully documented
and supported by evidence on the
administrative record, and the general
analytical approach will be that
described in the final rule.

Commerce agrees with the
commenters that multiple valid
methodologies may exist for calculating
the equilibrium REER and that no single
definition or formula necessarily fully
captures a country’s appropriate
medium-term external balance. Section
358.528 of this final rule states that
Commerce normally will examine the
gap between the country’s real effective
exchange rate (REER) and the real
effective exchange rate that achieves an
external balance over the medium term
that reflects appropriate policies
(equilibrium REER) and will carry out
its analyses based on the determinations
and information from Treasury and
other relevant record information.
Specifically, an assessment of the
appropriate level for countries’ external
balances and REERs that takes into
account macroeconomic fundamentals,
demographics, cyclical factors, and
desired medium-term macroeconomic
policies, and which generates
multilaterally consistent estimates,
would not necessarily indicate that a
zero balance for the current account
would be “appropriate” for all
countries. As such, if the facts on the
record for a case indicate circumstances
warranting the use of an alternative
methodology to calculate the
equilibrium REER, the rule preserves
Commerce’s flexibility to do so in
exceptional cases. However, in most
cases, we intend to follow the normal
rule set forth in new §351.528.

In light of the comments received, and
to provide more guidance to the public
and interested parties in our CVD
proceedings, these final modifications to
our regulations specify in greater detail
than did the proposed rule the process
we will follow in examining an alleged
subsidy relating to the exchange of an

undervalued currency. We also note that
many of the comments evinced a
misunderstanding of the exact type of
subsidy at issue, the benefit calculation
proffered in the proposed rule, and the
process for calculating a CVD rate more
generally. Therefore, this final rule adds
new § 351.528 to our regulations to
specifically address the exchange of
undervalued currencies. Paragraph (a) of
§ 351.528 provides the criteria
Commerce will follow in determining
whether a currency is undervalued.
Paragraph (b) describes how Commerce
will determine the existence and
amount of any benefit resulting from the
exchange of an undervalued currency.
Given Commerce’s lack of experience
with examining this type of subsidy, we
disagree that more detail is warranted at
this time. As we stated in the 1998 Final
Rule with respect to similar issues for
which we had little experience, we
intend to follow the general principles
set forth in this final rule, and we may
develop more detailed criteria as we
gain experience.?4

5. Government Action on the Exchange
Rate

Several commenters urged greater
clarity on how ‘““government action on
the exchange rate” would factor into the
assessment of currency undervaluation.
They argued that a foreign government
should be engaged in activity
purposefully aimed at undervaluing its
currency for Commerce to find
undervaluation. In other words,
Commerce should limit its application
of the proposed new rule to currency
undervaluation caused by official
actions that target the exchange rate for
competitive purposes and not to
currency fluctuations caused by
monetary and fiscal policies or any non-
policy factors. Some commenters
claimed that, due to strong economic
growth and higher interest rates than
other advanced economies, the U.S.
dollar is arguably overvalued on a
purchasing power parity (PPP) basis, but
that this situation should not constitute
grounds for imposing countervailing
duties against our major trading
partners.

Response: We have added language in
anew § 351.528(a)(2) stating that
Commerce normally will make an
affirmative finding of currency
undervaluation only if there has been
government action on the exchange rate
that contributes to an undervaluation of
the currency. Such government action
will not normally include monetary and
related credit policy of an independent
central bank or monetary authority. In

24 See, e.g., 1998 Final Rule, 63 FR at 65378.
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making its assessment of government
action on the exchange rate, Commerce
may also consider the relevant
government’s degree of transparency
regarding actions that could alter the
exchange rate.

The scope of government action under
this final rule will necessarily become
more clear as Commerce considers a
range of government actions over time
and the institutional settings in which
they are undertaken. This could
potentially include whether and how
meaningful distinctions can be made
between government action and market
action.

6. Calculation of the Benefit

One commenter argued that
Commerce’s benefit formula of “X
percent duty for X percent
undervaluation” will significantly over-
penalize a producer because the notion
that “X percent duty” counteracts “X
percent undervaluation” is only true
under certain circumstances. This
commenter provided several examples
to illustrate its point. Furthermore, the
commenter claimed that determining
the tariff duty that accurately
countervails the extent of
undervaluation is a difficult and
imprecise process that varies
considerably from industry to industry
and from firm to firm.

Some commenters stated that the
proposed rule suggested that Commerce
will only calculate a benefit from sales
to the United States that occur in U.S.
dollars; however, these commenters
suggested that it is also possible that
sales to third countries could be
denominated in dollars and thus benefit
from the same undervaluation when
converted to the domestic currency.
Moreover, a government’s currency
undervaluation practices may also
impact goods traded in other
international currencies. In order to
capture the full benefit from currency
undervaluation, these commenters
argued that dollar-denominated sales to
third countries should also be included
in the benefit calculation.

Some commenters also argued that
Commerce should countervail the
benefit that exporters receive from
converting all currencies into the
domestic currency, instead of only
countervailing the benefit received from
converting U.S. dollars into the
domestic currency. These commenters
believed that doing so would capture
the full benefit of the undervaluation,
which is calculated on a REER-basis
(i.e., the domestic currency is
undervalued relative to a basket of
currencies, and not simply bilaterally
undervalued relative to the dollar).

Response: The first comment
misunderstands the benefit analysis set
forth in the proposed rule and adopted
in this final rule. Nowhere in the
proposed rule did we suggest, and
nowhere in this final rule do we suggest,
that “X percent undervaluation” will
lead to “X percent duty.” A ten percent
undervaluation will not automatically
lead to a duty of ten percent. This is not
the approach to benefit and duty
calculation promulgated in this final
rule.

Rather, this final rule makes clear that
when Commerce determines under
§ 351.528 that a country’s currency is
undervalued, there may be a benefit to
a particular firm when that firm
exchanges U.S. dollars for domestic
currency and receives more domestic
currency than it otherwise would have
absent the undervaluation. Commerce
agrees with this commenter’s argument
that this calculation must be firm-
specific.

With respect to the argument that we
should account for dollar-denominated
sales to third countries in our benefit
calculation, § 351.528(b)(2) of the
regulatory text in this final rule states
that the amount of any benefit from a
currency exchange normally will be
based on the difference between the
amount of domestic currency the firm
received in exchange for U.S. dollars
and the amount of domestic currency
the firm would have received absent the
difference between (i) the nominal,
bilateral U.S. dollar rate consistent with
the equilibrium REER and (ii) the actual
nominal, bilateral U.S. dollar rate
during the relevant time period, taking
into account any information regarding
the impact of government action on the
exchange rate. We do not find it
necessary, in this final rule, to specify
or anticipate the manner in which the
firm earned the U.S. dollars that it is
converting. The relevant point is that
there may be a benefit at the point of the
conversion of those U.S. dollars into the
undervalued domestic currency. There
might be a variety of means by which
the firm earned the U.S. dollars and, to
the extent that is relevant, we will
assess the facts on a case-by-case basis
consistent with sections 701 and
771(5)(B) of the Act and the provisions
of this final rule.

Regarding the comments that we
should calculate the benefit after taking
into account conversions of all
currencies (not just the U.S. dollar) into
the domestic currency, we have not
adopted this position in this final rule.
Although the determination of
undervaluation, as outlined in
§351.528(a), is made with respect to a
basket of currencies, § 351.528(b)

specifies that Commerce will determine
the existence of a benefit after
examining the difference between (i) the
nominal, bilateral U.S. dollar rate
consistent with the equilibrium REER
and (ii) the actual nominal, bilateral
U.S. dollar rate during the relevant time
period, taking into account any
information regarding the impact of
government action on the exchange rate.
In other words, this final rule only
addresses conversions of U.S. dollars
into domestic currency that might give
rise to a countervailable subsidy. Given
Commerce’s lack of experience with
determining the benefit from exchanges
of currency, we find that conversions of
U.S. dollars are the appropriate focus at
this time. Once Commerce gains more
experience in investigating and
analyzing this type of subsidy, there
may come a time to adopt the approach
advocated by these commenters.

7. Other Calculation Issues

One commenter stated that if the
benefit from an undervalued currency is
limited to the excess domestic currency
a firm receives in exchange for U.S.
dollars, the sales denominator should
also be limited to sales in U.S. dollars.
To allocate the excess domestic
currency over a firm’s total sales
revenue to determine the subsidy rate
for the currency program would
understate the benefit conferred by
currency undervaluation.

A second commenter argued that the
existence of a net benefit to an exporter
from an undervalued exchange rate
cannot be presumed due to the fact that
an individual exporter may engage in a
variety of transactions in a foreign
currency. This commenter stated that
the costs for imported goods such as
materials and machinery that may be
used by the exporter would increase
with an undervalued exchange rate. As
a result, the measurement of the net
impact of an undervalued currency is
necessarily a complex undertaking that
requires a comprehensive analysis of the
effect of the exchange rate not only on
the exports of the finished product, but
also on the cost of all inputs used by the
producer and its upstream suppliers. In
a similar vein, a third commenter
argued that the determination of the
duty rate that accurately countervails
any undervaluation is very difficult and
will vary from industry to industry and
from firm to firm. This commenter
stated that firms with the same level of
sales revenue will have different
subsidy rates from the currency
undervaluation based on their level of
imported goods used in the production
of its merchandise and provided three
examples to demonstrate the argument.
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Response: The essential concept, with
which we agree, behind the argument of
the first commenter is that the
numerator and the denominator for our
subsidy calculations must be on the
same basis. This is the fundamental
premise of our attribution regulation
codified at 19 CFR 351.525. This
regulation sets forth how we calculate
the ad valorem subsidy rate and
attribute a subsidy to the sales value of
the product or products that benefit
from the subsidy. In any future CVD
proceeding involving a subsidy
resulting from the exchange of an
undervalued currency, the appropriate
numerator and denominator will be
based upon the facts on the record of
that proceeding consistent with the
application of the attribution rules in 19
CFR 351.525. While the first commenter
cited to our attribution regulation, the
second and third commenters did not
reference any statutory or regulatory
support for their arguments with respect
to the calculation of an alleged subsidy
resulting from currency undervaluation.
The second commenter has argued that
an undervalued currency may increase
certain costs to a firm, which
supposedly would negate or offset any
benefits received by that firm due to an
undervalued exchange rate. The
commenter argued that an undervalued
exchange rate will increase the firm’s
costs for imported raw materials and
equipment, which should be considered
in determining whether the firm
received a benefit from exchanges of the
undervalued currency.

We disagree with this commenter that
these modifications to our regulations
should include this concept. We note
that section 771(6) of the Act provides
for only a limited number of
adjustments to the gross countervailable
subsidy in order to calculate the net
countervailable subsidy. These are: (a)
Any application fee, deposit, or similar
payment paid in order to qualify for, or
to receive, the benefit of the
countervailable subsidy; (b) any loss in
value of the countervailable subsidy
resulting from its deferred receipt, if the
deferral is mandated by government
order; and (c) export taxes, duties, or
other charges levied on the export of
merchandise to the United States
specifically intended to offset the
countervailable subsidy received. The
adjustment proposed by this commenter
is not included within the list in section
771(6) of the Act, and therefore we are
not including it in this final rule.

Likewise, we disagree with the third
commenter that the cost of imported
inputs is relevant to the benefit
calculation for a subsidy resulting from
a firm’s exchange of U.S. dollars for the

undervalued domestic currency. In
effect, this commenter is suggesting an
offset to the benefit conferred through
exchanges of undervalued currency.
However, such an offset is not
contemplated by section 771(6) of the
Act. Nevertheless, we agree with this
commenter that the subsidy rate
calculation will be firm-specific. Except
with respect to the calculation of the all-
others rate under section 705(c)(5) of the
Act, a country-wide rate under section
777A(e)(2)(B) of the Act or a “non-
selected” respondent rate in an
administrative review, all of our subsidy
rates are firm-specific. The identical
subsidy provided to three different firms
could produce different subsidy rates
given a number of factors such as sales
revenue, whether the subsidy is untied
or tied (and to which product or
products it is tied), and the presence of
cross-owned companies. In fact, it
would be unusual to have identical
subsidy rates for different firms.

8. The Role of Treasury

Comments fell across a wide spectrum
with respect to the role Treasury should
play in a determination that
undervalued currency gives rise to a
countervailable subsidy. Some
commenters argued that Treasury holds
the primary expertise, reflecting its role
historically as the lead U.S. government
agency with responsibility for exchange
rate policy, in assessing whether foreign
government actions result in currency
manipulation, and therefore Commerce
should ultimately defer to Treasury’s
judgment in making the decision as to
whether undervaluation exists in a
given CVD proceeding. Other
commenters recognized that Treasury
has relevant experience that Commerce
should take into account, but that
Commerce should ultimately make any
determination regarding undervaluation
subsidies for CVD purposes.

Commenters also stated that
Commerce should clarify the difference
between “currency manipulation,” as
Treasury investigates in its semi-annual
reports on exchange practices of U.S.
trading partners, and ‘“‘currency
undervaluation” in Commerce’s
proposed rule. Still other commenters
argued that Treasury should not be
involved, or should only be involved to
the extent that it is treated similarly to
that of any objective, third party source
of data and analysis, in making the
relevant determination. The latter group
tended to emphasize the point that
Commerce should use a different
standard from Treasury’s manipulation
standard. Treasury, they argued, has not
utilized its own statutory authority to
the fullest, as evidenced by the fact that

it has not found any country to be a
currency manipulator since the mid-
1990s. Commenters argued that strong
enforcement of the trade remedy laws
will require relying on stronger, less-
discretionary statutory authority than
that which governs Treasury’s findings.

Four commenters objected to the
language in the preamble to the
proposed rule that Commerce would
“defer” to Treasury on the issue of
undervaluation. Three commenters
suggested that we replace the word
“defer” in the preamble of the proposed
rule with the phrase “confer with, and
seek advice from,” Treasury. Two
commenters objected to the statement in
the proposed rule that Commerce “will
request that the Secretary of the
Treasury provide Treasury’s evaluation
and conclusion as to” undervaluation,
and suggested that the rule simply state
that Commerce “will determine” the
issue of undervaluation. Another
commenter argued that Commerce’s
deference to Treasury in the proposed
rule is an inappropriate delegation of
Commerce’s statutory authority to
determine CVDs under the Act. This
commenter argued that federal courts
have ruled that an agency with
delegated authority from Congress may
not sub-delegate that authority to
another entity. Two commenters argued
that Commerce did not provide
sufficient explanation in the preamble
to the proposed rule as to when it would
depart from Treasury’s recommendation
regarding undervaluation.

Other commenters raised concerns
that Treasury’s involvement in
Commerce’s investigatory process,
which is governed by tight statutory
timelines, could cause disruption to that
process and potentially delay relief to
the petitioning U.S. industry. These
commenters request that, if Treasury is
to be involved, Commerce should
specify clear dates by which Treasury’s
views and supporting information
would be put on the record of a given
proceeding, to ensure that all parties
have sufficient time to submit rebuttal
factual information and to comment.
Other commenters suggested that any
Treasury input should not go on the
record until after Commerce issues a
preliminary finding, given the very
short statutory deadline (e.g., 65 days
from initiation) for issuing such
preliminary decisions in a CVD
investigation.

Response: Commerce recognizes that
Treasury has considerable experience
and data that are relevant to an analysis
of currency undervaluation as
envisioned in this regulation. That said,
Commerce makes its determination
regarding CVDs pursuant to a different
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legal authority from Treasury’s statutory
currency determinations, and for a
different statutory purpose. The purpose
of the CVD remedy is to provide redress
to particular domestic industries that
are found by the U.S. International
Trade Commission (ITC) to be injured
(or threatened with injury) by imports
that Commerce determines to benefit
from specific subsidies. Under the CVD
law, the petitioning U.S. industries have
a right to relief—because section 701 of
the Act mandates that duties “shall be
imposed”—where Commerce and the
ITC make these requisite findings. A
determination that the foreign
subsidizing government is intending to
provide its subsidized industries a
competitive advantage vis-a-vis their
U.S. and international competitors, or to
otherwise manipulate the playing field,
is not a required element of a CVD
determination under U.S. law.

In contrast, pursuant to the Omnibus
Trade and Competitiveness Act of 1988
and the Trade Facilitation and Trade
Enforcement Act of 2015, Treasury is
responsible for completing and releasing
a semiannual Report to Congress on
Macroeconomic and Foreign Exchange
Policies of Major Trading Partners of the
United States. In its analysis, Treasury
assesses a range of developments in
international economic and exchange
rate policies of selected trading partners,
including currency developments. The
1988 statute directs Treasury to
determine whether countries
manipulate the rate of exchange
between their currency and the United
States dollar for purposes of preventing
effective balance of payments
adjustments or gaining unfair
competitive advantage in international
trade. The 2015 statute requires
Treasury to assess the macroeconomic
and currency policies of major trading
partners and conduct enhanced analysis
of and engagement with those partners
if they trigger certain objective criteria
that provide insight into possibly unfair
currency practices.25

We therefore agree with those
commenters who argue that the
statutory provisions pursuant to which
Treasury conducts its analysis differ
from the statutory provisions governing
Commerce’s CVD analysis. Accordingly,
whereas the analysis in Treasury’s
semiannual reports examining possible
currency manipulation may have
relevance to Commerce’s determination,

25 Following the closing of the comment period
for the proposed rule, Treasury designated a
country (China) as a currency manipulator for the
first time. See Press Release, Treasury Designates
China as a Currency Manipulator (Aug. 5, 2019),
https://home.treasury.gov/news/press-releases/
sm751.

Treasury’s analysis in its semiannual
reports is distinct from the analysis as
to whether there is undervaluation for
purposes of a CVD proceeding. In other
words, Treasury conducts a different
analysis, pursuant to a different
statutory authority and subject to
different statutory criteria, in its
semiannual reports. Nonetheless, these
statutes reflect Congress’ recognition
that Treasury has expertise in currency-
related matters.

With respect to the comments arguing
that Commerce cannot legally “defer”
decision-making authority to Treasury
under principles of administrative law,
section 771(1) of the Act designates the
Secretary of Commerce as the
administering authority of the CVD law.
This means that Congress has delegated
to Commerce, and no other agency, the
authority to determine the existence of
countervailable subsidies, impose
duties, and otherwise administer the
CVD law. Commerce’s authority under
the CVD law is distinct and
independent from Treasury’s authority
to consider whether countries
manipulate their currency pursuant to
22 U.S.C. §5305 and 19 U.S.C. 4421.

We agree with the commenters who
argued that it is important for
Commerce to retain ultimate authority
on administering the CVD law,
including determining whether
exchanges of an undervalued currency
constitute countervailable subsidies in a
given case. We acknowledge that federal
courts have found that when Congress
delegates authority to an agency, that
agency cannot redelegate that authority
to a separate entity.26 However, this
final rule does not delegate any
decision-making authority from
Commerce to Treasury, but rather
provides that Commerce will request
and expect to receive Treasury’s
evaluation and conclusion as to

26 See G.H. Daniels Il & Associates v. Perez, 626
Fed. Appx. 205, 210-12 (10th Cir. 2015) (holding
that the Department of Homeland Security’s
subdelegation of its authorities under the H-2B visa
program to an outside agency, the Department of
Labor, was improper); see also U.S. Telecom Ass’n
v. FCC, 359 F.3d 554, 565-66 (D.C. Cir. 2004)
(prohibiting the FCC from delegating its decision-
making authority to state commissions); Shook v.
D.C. Fin. Responsibility & Mgmt. Assistance Auth.,
132 F.3d 775, 783-84 and n.6 (D.C. Cir. 1998)
(forbidding the Control Board in the Department of
Education from redelegating its delegated powers to
a Board of Trustees); and ETSI Pipeline Project v.
Missouri, 484 U.S. 495, 511, 517 (1988) (holding
that the Army was not permitted to redelegate to the
Department of the Interior power to contract to
remove water for industrial use that Congress
delegated to the Army). But see Louisiana Forestry
Ass’n Inc. v. Sec’y U.S. Dep’t of Labor, 745 F.3d
653, 671-75 (3rd Cir. 2014) (determining that the
Department of Homeland Security did not delegate
its authority under the H-2B visa program to the
Department of Labor).

undervaluation, government action and
the bilateral U.S. dollar rate gap during
a CVD proceeding. In any such future
CVD proceeding involving currency
undervaluation, we intend to place
Treasury’s evaluation and conclusion on
the record and allow the submission of
factual information to rebut, clarify or
correct Treasury’s evaluation and
conclusion, as required by 19 CFR
351.301(c)(4). In recognition of
Treasury’s experience in the area of
evaluating currency undervaluation,
Commerce will defer to Treasury’s
expertise, but we will not delegate to
Treasury the ultimate determination of
whether currency undervaluation
involves a countervailable subsidy in a
given case. It is lawful for one federal
agency to turn to another for “advice
and policy recommendations” in an
area where that other agency might have
particular expertise.2? Accordingly, we
intend to defer to Treasury’s expertise
with respect to currency
undervaluation. Therefore, we disagree
with the commenters that objected to
the proposed rule on this basis. We
further disagree with the commenters
that suggested that we need to describe
in detail when we will depart from
Treasury’s evaluation and conclusion
regarding undervaluation. We expect
that we will normally follow Treasury’s
evaluation and conclusion regarding
undervaluation, and any departure from
Treasury’s evaluation and conclusion
will be based on substantial evidence on
the administrative record.

Regarding the comments expressing
concern about the impact of Treasury’s
role on the deadlines of CVD
proceedings, § 351.528 states that
Commerce will request from Treasury
its evaluation and conclusion as to the
issues of undervaluation, government
action and the U.S. dollar rate gap.
Commerce intends to do so well before
the deadline for a preliminary
determination on the alleged currency
subsidy. We will place on the record
any information timely received from
Treasury and intend to follow all
normal procedures in Commerce’s
regulations—such as those in 19 CFR
351.301—with respect to that
information. It is Commerce’s intention
that, normally, such information will be
placed on the record prior to a

27 See U.S. Telecom Ass’n v. Federal Comm’ns
Commission, 359 F.3d 554, 568 (D.D.C. 2017) (““[A]
federal agency may turn to an outside entity for
advice and policy recommendations, provided the
agency makes the final decisions itself”); see also
Bellion Spirits v. United States, 393 F. Supp. 3d 5,
15-17 (D.D.C. 2019) (upholding the Alcohol and
Tobacco Tax and Trade Bureau’s reliance on the
scientific fact-finding and analysis of the Food and
Drug Administration because the Bureau retained
ultimate decision-making authority).
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preliminary determination regarding the
alleged currency subsidy so that, where
possible and appropriate, Commerce
can take it into account in its
preliminary findings. Regardless of
when the information is placed on the
record, however, and as with all record
information in a CVD proceeding,
interested parties will have adequate
opportunity to rebut any information
provided by Treasury with factual
information of their own. All interested
parties and U.S. government agencies
also have the opportunity to submit case
briefs and rebuttal briefs to Commerce,
pursuant to 19 CFR 351.309, after
Commerce issues its preliminary
determination.

9. Specificity

Several commenters argued that the
proposed addition of paragraph (c) to 19
CFR 351.502 would contravene U.S. law
and WTO rules. They argued that the
traded goods sector is too diverse of a
sector to constitute a “‘group” of
enterprises under the Act and SCM
Agreement. One commenter, citing to
prior CVD investigations of aluminum
extrusions and coated paper suitable for
high-quality print graphics using sheet-
fed presses from the People’s Republic
of China, claimed that treating exporters
as a “group” for purposes of specificity
for domestic subsidies is contrary to
Commerce’s past practice. Other
commenters, on the other hand,
generally supported the proposed
modification. They argued that defining
the traded goods sector as a “group” is
a positive step toward addressing
specificity for certain types of subsidies.

More broadly, some commenters went
beyond the proposed regulatory text and
argued that currency undervaluation
and exchanges of currency are not
“specific” under U.S. or international
law. Specifically, these commenters
claimed that such subsidies, which are
all-encompassing and broadly available
throughout the economy, cannot be
deemed specific under the statute or
satisfy the “known or particularized”
requirement of specificity under Article
2.1 of the SCM Agreement. One
commenter cited to Commerce’s past
determinations in this regard, and
subsequent affirmance by the CIT, as
demonstrative of the agency’s historical
understanding of the term “specific.”
Because the provisions of the SCM
Agreement mirror those of the Act,
several commenters also claimed that
the proposed rule would conflict with
WTO rules.

Some commenters argued that
Commerce should not limit its
specificity analysis to that under the
proposed rule alone (i.e., a domestic

subsidy), because currency-related
subsidies could also be viewed as export
subsidies. One commenter further urged
Commerce to allow domestic industries
to allege currency undervaluation as an
export subsidy. In contrast, one
commenter claimed that treating
currency undervaluation as an export
subsidy is never proper under WTO
rules, because the mere fact that such
subsidies are provided to enterprises
that export is not, in itself, enough to be
found to be specific.

Other commenters requested revisions
to the proposed language regarding
specificity. For purposes of defining the
relevant “group” of enterprises, several
commenters requested that Commerce
elaborate on its interpretation of the
term “primarily.” According to these
commenters, that term (i.e., primarily),
if left undefined, would be restrictive,
and even critical to effective
implementation. As one possible
solution, some of these commenters
proposed that Commerce replace the
term with the phrase “actively engaged
in,” thereby establishing a more
discretionary basis for assessment.
Separately, one commenter suggested
that Commerce replace the phrase “‘may
consider” with “will consider” for
purposes of consistency with other CVD
regulations.

Response: As described above,
Commerce is modifying 19 CFR 351.502
to add new paragraph (c), which
clarifies that in analyzing specificity,
Commerce normally will consider
enterprises that buy or sell goods
internationally to comprise a “‘group” of
enterprises within the meaning of
section 771(5A)(D) of the Act. Therefore,
under this regulation, if a subsidy is
limited to enterprises that buy or sell
goods internationally, or if enterprises
that buy or sell goods internationally are
the predominant users or receive
disproportionately large amounts of a
subsidy, then that subsidy may be
specific. This regulatory modification is
similar to prior interpretations of the
statutory term ““group.” For example, we
have found state-owned enterprises and
foreign-invested enterprises to comprise
“groups” under the Act.28

We agree with the commenters who
suggested removing the word
“primarily” from the proposed rule,
because the use of this word may raise
problems with administrability due to
its ambiguity. We also agree with the
commenters who suggested changing
the phrase “may consider.” New section

28 See Import Administration Policy Bulletin
10.1, supra note 2; Citric Acid and Certain Citrate
Salts From the People’s Republic of China: Final
Affirmative Countervailing Duty Determination,
supra note 2.

351.502(c) now states that Commerce
“normally will consider enterprises that
buy or sell goods internationally to
comprise such a group.” This phrase
(“normally will”’) is more consistent
with the terminology used in most of
our CVD regulations.

We disagree that this regulatory
modification runs afoul of U.S. law or
WTO rules. Section 771(5A)(D) of the
Act does not define the word ““group.”
Therefore, it is within Commerce’s
authority to adopt a permissible
interpretation of that term.29 The
interpretation adopted by paragraph (c)
is permissible, because enterprises that
buy or sell goods internationally are
certainly an identifiable set of
enterprises, and they constitute a subset
of all economic actors within a country.
Moreover, as mentioned above, this type
of interpretation of the term “group” is
consistent with our practice. Regarding
the argument that enterprises that buy
or sell goods internationally could come
from a variety of different industries, we
do not disagree. But this is irrelevant
under our existing regulations, because
19 CFR 351.502(b) states that there need
not be shared characteristics among the
enterprises that comprise a group.3°

We further note that section
771(5A)(A) of the Act deems export
subsidies and import-substitution
subsidies to be specific per se, without
regard to whether there is a narrow or
diverse array of industries or companies
reflected by the recipients of those two
categories of subsidies, or whether there
are any other common characteristics
among those recipients. The SCM
Agreement not only likewise deems
these two categories of subsidies to be
specific, but also prohibits them
outright.31 Specifically in the context of
undervalued currency, moreover, we
note that if an exchange rate is too low
or undervalued, it underprices exports
and overprices imports. This directly
distorts international trade on a
systemic basis with the same direct
adverse impact on trade as the
simultaneous provision of import-
substitution and export subsidies.
Accordingly, treating importers and
exporters of goods as a group for
specificity purposes is entirely
consistent with the international trade
focus and remedial purposes of the
trade remedy laws.

With respect to any statements
Commerce may have made in prior
investigations regarding issues that are

29 See Chevron, U.S.A., Inc. v. Natural Res. Def.
Council, Inc., 467 U.S. 837 (1984).

30n any event, enterprises that buy or sell goods
internationally clearly do share a characteristic,
namely, that they buy or sell goods internationally.

31 See Article 3 of the SCM Agreement.
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squarely addressed and clarified in this
final rule, it is a fundamental principle
of administrative law that an agency is
allowed to change its practice, provided
the change is reasonable and
explained.32 Not only have we
explained any such changes, but we are
also adopting them through this notice-
and-comment rulemaking.

Some of the commenters stepped
beyond the text of the proposed
regulatory provision to argue the
specificity of currency-related subsidies
per se. This regulatory modification to
19 CFR 351.502 only concerns the
definition of the term “group,” and
cannot possibly address the specificity
of a particular type of subsidy per se.
Rather, an affirmative or negative
finding of specificity for a particular
type of subsidy can only occur in a CVD
proceeding. Nonetheless, we offer the
following observations. Under section
771(5) of the Act, a countervailable
subsidy must be one that is found
specific under section 771(5A) of the
Act. Section 771(5A)(D)(iii) of the Act,
in turn, permits a finding of specificity
as a matter of fact (de facto) where, inter
alia, “(a)n enterprise or industry is a
predominant user of a subsidy”’ or
“receives a disproportionately large
amount of the subsidy.” The Federal
Circuit has held that determinations of
“dominance” and “disproportionality”’
for the purposes of de facto specificity
must be made on a fact-specific, case-
by-case basis.33 The CIT has further held
that one enterprise or industry may in
fact “predominantly’’ benefit from a
subsidy even though that subsidy is
nominally available to many different
enterprises or industries.3* Accordingly,
there is no bright line rule at which an
enterprise or industry or group of
enterprises or industries would be
deemed a predominant user or a
disproportionate beneficiary. Indeed, in
determining whether an enterprise or
industry (or group thereof) is a
disproportionate or predominant
beneficiary of a subsidy, Commerce
evaluates the relative share of the
benefits received as opposed to the
absolute share of the benefit. Thus, an
inquiry into whether an alleged subsidy
is all-encompassing or broadly available
throughout an economy, requires case-
by-case analysis, which Commerce
intends to perform for currency
undervaluation allegations, consistent
with its statutory obligation. Moreover,

32 See FCC v. Fox Television Stations, Inc., 556
U.S. 502, 515 (2009); see also Huvis Corp. v. United
States, 570 F. 3d 1347, 1354 (Fed. Cir. 2009).

33 AK Steel Corp. v. United States, 192 F. 3d 1367,
1382-1385 (Fed. Cir. 1999).

34 Royal Thai Gov’t v. United States, 441 F. Supp.
2d 1350, 1364 (CIT 2006).

because U.S. law is consistent with our
international obligations, we disagree
with commenters that the proposed rule
conflicts with WTO rules, specifically
the requirements of the SCM
Agreement.

We also disagree with commenters
that the proposed rule limits the
domestic industries’ ability to bring
certain allegations (such as export
subsidy allegations) regarding such
subsidies, or that it limits Commerce’s
specificity analysis with respect to such
allegations. This final rule only
addresses the definition of the term
“group” for domestic subsidy purposes;
it does not address export subsidies.
Indeed, Commerce, will continue to
consider allegations concerning
currency undervaluation and exchanges
of currency—as well as all subsidy
allegations—consistent with its
statutory and regulatory obligations,
including this final rule. And
Commerce’s evaluation of the facts of
the proceeding, on a case-by-case basis,
will serve to facilitate its analysis, and
decisions on how to proceed with
allegations concerning currency
undervaluation and exchanges of
currency. Because Commerce’s
evaluation of each allegation will be
based on the facts of each case and
consistent with U.S. law, there is no
need to opine on the one commenter’s
statement that treating currency
undervaluation as an export subsidy is
never proper under international law.

10. General Comments

Commerce’s Proposal Infringes on the
IMF’s Authority

We received comments from various
parties arguing that our proposed rule
infringes upon the jurisdiction of the
IMF. One commenter stated that under
Article XV of the GATT, the IMF is the
appropriate venue to handle currency-
related issues and that to countervail
currency undervaluation could violate
that GATT Article. Another commenter
also argued that the IMF is the
appropriate forum to deal with
exchange rates and currency
manipulation. This commenter argued
that this is clear from the provisions of
Article XV:2 of GATT 1994, which
indicate that it is the IMF, and not the
WTO, that has authority over problems
concerning monetary reserves, balance
of payments and foreign exchange
arrangements. Another commenter
argued that individual members of the
IMF do not have the right to assess
whether another member is involved in
exchange rate manipulation or whether
the member’s exchange rate is
undervalued. Finally, another

commenter also argued that the
proposed rule attempts to supersede the
leading role played by the IMF on
currency and exchange rate issues.
Response: We find the arguments
made by these commenters to be
without legal foundation. There is
nothing under U.S. law or the IMF
Articles of Agreement that prevents a
sovereign member of the IMF from
analyzing whether an exchange
involving an undervalued currency
constitutes a countervailable subsidy
under a nation’s CVD law. These
commenters have cited to no provision
under U.S. law or within the IMF
Articles of Agreement that prohibits the
remedies set forth under the CVD law to
be applied against imports that benefit
from countervailable subsidies resulting
from an undervalued currency. In
addition, the proposed rule does not
infringe upon any rights or obligations
set forth under the IMF Articles of
Agreement. There is no language in the
proposed rule that restricts in any
manner the actions undertaken by the
IMF, nor have the commenters
referenced any language in the proposed
rule that infringes on any actions of the
IMF. Moreover, we note that the SCM
Agreement explicitly includes certain
currency-related practices in item (b) of
the “Illustrative List of Export
Subsidies” in Annex I, and therefore it
is incorrect to suggest that the IMF is the
only international organization with
jurisdiction over currency matters.
Moreover, under the section 771(1) of
the Act, Commerce is designated as the
administering authority of the CVD law.
As such, under section 701 of the Act,
we are legally mandated to determine
whether any government or public
entity of a country is providing, directly
or indirectly, a countervailable subsidy
with respect to the manufacture,
production, or export of a class or kind
or merchandise imported into the
United States. Therefore, we are legally
required to address, and—if the ITC
finds injury—provide a remedy for, any
action of a government or public entity
that results in a subsidy that meets the
definition of a countervailable subsidy
defined under section 771(5) of the Act
and is specific as defined under section
771(5A) of the Act. Indeed, Commerce
has previously investigated exchange
rate regimes.35 Furthermore, at the time
of the adoption of the SCM Agreement
and the subsequent enactment of the

35 See, e.g., Final Negative Countervailing Duty
Determination: Pork Rind Pellets from Mexico, 48
FR 39105 (August 29, 1983); Final Affirmative
Countervailing Duty Determination: Certain
Electrical Conductor Aluminum Redraw Rod from
Venezuela, 53 FR 24763 (June 30, 1988). These
cases involved dual exchange rate regimes.
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Uruguay Round Agreements Act, there
was only a narrow list of government
actions that, notwithstanding the
provisions of sections 771(5) and
771(5A) of the Act, would be treated as
non-countervailable. This list was set
forth under section 771(5B) of the Act.
This list of exempted practices did not
include exchange rate regimes, and, in
addition, has long-since expired.

Possible Retaliation by U.S. Trading
Partners

Some commenters argued against
implementing the proposed regulation
on the grounds that, should the United
States begin to apply its CVD law
against imports that allegedly benefit
from undervalued currencies, this
would result in disruption of
international trade of goods and
services, and could also lead U.S.
trading partners to retaliate through the
imposition of CVDs of their own, or
through some other similar actions,
especially in light of recent statements
from the U.S. Administration about
possible actions to lower the U.S. dollar
value. This would have an adverse
impact on U.S. exports of manufactured
goods and agricultural products, and
potentially reduce economic growth,
especially if the WTO were to rule
adversely against this practice.
Similarly, one commenter notes that the
IMF was originally created to avoid the
risks of politicization of bilateral
exchange rates disputes and a return to
beggar-they-neighbor currency policies,
which are risks that implementation of
the proposed regulation may recreate.

Response: As noted elsewhere in this
notice, under the CVD statute, the
petitioning U.S. industries have a right
to relief where Commerce determines
that countervailable subsidies exist and
the ITC determines that any such
subsidies that benefit the imports in
question cause, or threaten to cause,
injury to those petitioning industries.
Commerce must fully enforce the CVD
law regardless of whether doing so may
prompt trading partners to attempt to
retaliate through the improper
imposition of CVDs against U.S exports
or through other means. Having
previously received and addressed
allegations that exchange rate regimes
result in countervailable subsidies that
injure U.S. industry, it is entirely
consistent with the U.S. countervailing
duty law that Commerce provide
additional guidance on such matters
through this rulemaking. When it comes
to Commerce’s attention that other
countries are imposing retaliatory trade
remedies or other trade barriers in a
manner inconsistent with their
international obligations, Commerce

will work with the U.S. Trade
Representative’s office and other
interagency partners to ensure that U.S.
rights are fully protected.

Other Methods To Combat Currency
Manipulation/Misalignment May Be
More Effective

A few commenters argued that the
proposed rule is not the most effective
method to address currency
manipulation because it would simply
countervail imports from a specific
industry (instead of all exports from the
country under investigation or review)
and because any duties would be
contingent upon an affirmative injury
ruling from the ITC. Others opined that
the proposed rule is inappropriate
because it fails to address the root cause
of the currency misalignment (i.e., the
dollar’s overvaluation due to years of
excessive global demand for dollar-
denominated assets and financial
capital). Some of these commenters
suggested potentially more effective
alternatives that would better address
the issue, such as countervailing
currency intervention (CCI), Market
Access Charge (MAC), and naming
China a currency manipulator.
However, all three of these commenters
supported Commerce’s proposed rule
and believed that it was an important
(albeit imperfect) first step towards fully
addressing the issue. One commenter
noted that Commerce should coordinate
with Treasury to implement CCI, which
would reduce bureaucratic problems
that would likely occur under
Commerce’s proposed countervailing
duty approach.

Response: While the alternatives
proposed by commenters for combating
currency misalignment and
manipulation may or may not be more
effective than the modifications
proposed by Commerce, Commerce
cannot implement any of them, because:
(1) Concerning the option to label China
a currency manipulator, Treasury, and
not Commerce, possesses the sole
statutory authority to label a country a
currency manipulator; and (2) both the
other two proposed alternatives (CCI
and MAC) also fall outside of
Commerce’s purview and have no
connection to subsidies or CVDs.

Relationship to the Antidumping Law

Some commenters argued that
Commerce should or could use the
antidumping law to address currency
undervaluation. For example, one
commenter suggested that currency
undervaluation could be one factor that
leads to a finding of a particular market
situation in an antidumping proceeding.
This commenter argued that currency

undervaluation can distort costs in the
comparison market by distorting the
costs of input products.

Response: This final rule addresses
only CVD proceedings. Nothing in this
final rule should be construed as
affecting Commerce’s antidumping duty
regulations or practice in any way. The
issue of what constitutes a particular
market situation in an antidumping
proceeding is a case-by-case
determination, and interested parties are
permitted to make a timely allegation of
a particular market situation in
antidumping proceedings.

11. Economic Impact

Some commenters noted that there is
a large difference in the estimates
produced by the two economic impact
assessments included in the proposed
rule, with the first estimating an
economic impact of $3.9 to $16.6
million in duties collected annually and
the second estimating a range of $1.71
to $3.14 billion in new duties collected
annually on Chinese imports alone.
These comments claimed that this
suggests Commerce lacks a reliable or
well-developed methodology for
imposing CVDs for currency
undervaluation.

Some comments predicted the
impacts the duties would have. One
commenter argued that linking the well-
known undervaluation issue with the
more obscure CVD law will increase
public awareness of the latter and result
in a greater number of CVD allegations
from a variety of U.S. industries
demanding that CVDs be enforced to
remedy the amount of benefit provided
to foreign producers. The commenter
therefore contended that the proposed
rule will likely increase its economic
impact to a level well beyond
Commerce’s estimations. Another
commenter claimed that there has been
a significant cost to overall U.S.
employment and GDP as a result of the
U.S. government not effectively
addressing the trade effects of
undervalued foreign currencies and that
eliminating this cost could increase U.S.
GDP by between $288 billion and $720
billion and create 2.3 to 5.8 million jobs.

Other commenters argued that
imposing CVDs to offset the benefit of
currency-related subsidies to imported
goods would likely have relatively little
impact overall to the U.S. economy,
although it could provide much-needed
relief to the industries and workers that
have been specifically impacted by
currency undervaluation. While some
other commenters agreed that the
overall impact was likely to be relatively
small, they suggested that this was an
argument against implementing this
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proposed regulation because the likely
positive impact does not justify the
significant risks involved. Still other
commenters expressed concern that
countervailing undervalued currencies
would have a negative impact on the
U.S. economy because it will force U.S.
producers to switch to other foreign
suppliers. They claimed the resulting
shift in supply chains will have a
widespread effect on U.S. prices of the
relevant merchandise.

Response: The significant divergence
in the estimates produced by the two
alternative approaches reflects the
nature of this exercise, which involves
numerous variables and several
simplifying assumptions that must be
made for analytic tractability, as well as
data constraints. Under the Alternative
1, “bottom-up” approach, Commerce
estimated the total value of additional
duties that would be collected on all
imports of the relevant merchandise if
currency-related subsidies were
countervailed in future proceedings
using standard benefit-to-the-recipient
calculation methodologies. In contrast,
under Alternative 2, Commerce
followed a “top-down” approach to
estimate total additional duties on the
basis of market price effects. Thus, both
approaches attempted to quantify the
economic impact of the implementation
of this regulation in terms of total
additional duties, but necessarily
involved different variables and
assumptions made, which in large part
explains the divergent economic impact
estimates. Since each estimate involves
a margin of error, Commerce provided
both assessments to give a sense of the
dollar range of the possible economic
impact of implementing this regulation.

Alternative 1 is based on Commerce’s
experience and practice, as well as with
the requirements of the Act and
Commerce’s regulations. Under the law,
CVDs are calculated and applied to
offset benefits that accrue at the firm
level. Although countervailing subsidies
resulting from currency undervaluation
may increase the number of allegations
brought forth by petitioners and
investigated by Commerce in a given
case, any resulting CVDs would still be
contingent on an affirmative injury
finding by the ITC, thereby significantly
limiting the economic impact of the
proposed rule. No commenters argued
specifically for the adoption of
Alternative 2 over Alternative 1 as the
appropriate economic impact analysis,
although at least one commenter argued,
without citing to any specific data for
support and without specifying which
alternative it was addressing, that the
economic impact could be higher than
the estimate in the proposed rule.

Commerce agrees with commenters
who argue that currency undervaluation
has adversely affected the U.S.
economy. Although, as discussed above,
it is not possible to determine the
economic impact of implementing this
rule with certainty, the collection of
appropriate duties will have a
significant positive impact on the
specific U.S. industries harmed by
undervalued currencies. Some
commenters objected that Commerce’s
economic impact estimates fail to
account for what they believe will be a
vast number of currency allegations and
additional CVD cases (and presumably
orders) that will result from the
proposed rule. While the number of
allegations in future CVD proceedings is
almost certain to increase by at least
one, it is unlikely currency allegations
would increase the total number of
cases, since that would be contingent
upon an affirmative injury finding,
which, as we discussed in the proposed
rule at 24412, depends on a host of
factors other than whether the currency
is undervalued. Furthermore, currency-
related duties in terms of their
magnitude and scope of application
would reflect subsidy benefits
calculated under the same benefit-to-
the-recipient framework that governs all
of Commerce’s subsidy benefit
calculations. Currency-related duties
would apply to foreign exporters in a
CVD proceeding that receive a benefit
by converting U.S. dollars to their
domestic currency. The duties would
not be applied across the board to all
imports of the subject merchandise in
an equal amount, but rather would
reflect on-the-ground company-level
circumstances. With respect to the
trade-diversion effects that some
commenters argue currency-related
duties could have, Commerce notes that
currency-related duties in this regard
would be no different than duties
associated with other subsidies and (as
explained above) are unlikely to
increase the number of orders under
which duties are collected. As
Commerce noted in the proposed rule at
24411, at the time of drafting Commerce
had 58 CVD orders on China, the most
for any single country. Each CVD order
typically involves multiple subsidy
programs. Yet despite the increasing
number of orders (starting with zero in
2006), U.S. imports from China have
continued to rise significantly over the
last several years to $540 billion in
2018.

As we explained in the proposed
rule,?®¢ Commerce’s CVD determinations
are made on a case-by-case basis, and

36 See Proposed Rule, 84 FR at 24409.

each determination is based solely on
the administrative record of that case, as
well as on the Act and Commerce’s
regulations. Commerce’s economic
assessment of this final rule is not
meant to serve as a predictor of the
results of future CVD proceedings in
which currency-related subsidies are
alleged. Rather, our economic
assessment is done solely to comply
with Executive Order 12866.

Changes From the Proposed Rule

As noted in the previous “Response to
Comments on the Proposed Rule”
section, in this final rule, and as a result
of the comments on the proposed rule,
we made changes (primarily additions)
to the regulatory text. Many of these
additions to the regulatory text—for
example, the additions describing in
greater detail the steps of the benefit
determination and the additions
regarding the role of government action
on the exchange rate—are consistent
with how we described the rule in the
preamble to the proposed rule. In light
of the comments received, we have
decided to include greater detail in the
regulatory text itself, rather than in the
preamble alone. Other changes to the
regulatory text—for example, the
technical changes in 19 CFR 351.502—
respond to comments received.

In particular, Commerce has made
certain modifications to the proposed
rule’s regulatory text for 19 CFR
351.502(c) with respect to specificity. In
particular, in response to comments, we
removed the word “primarily” from the
description of the enterprises that buy
or sell goods internationally that may
comprise a group of enterprises. We also
changed the phrase “may consider” to
“normally will consider,” in response to
comments.

Additionally, we have created new 19
CFR 351.528 to contain the rules
governing the determination of benefit
for subsidies resulting from exchanges
of undervalued currencies. We
determined that it is more appropriate
to put these rules in their own
regulatory provision, rather than adding
language in a paragraph of the general
provisions of 19 CFR 351.503.
Additionally, in response to comments
received, we have provided additional
detail on the various steps in the benefit
determination. New § 351.528(a)(1)
makes clear that a determination of
undervaluation normally is a
prerequisite to proceeding with the
benefit determination. New
§351.528(a)(2) makes clear that a
finding of government action on the
exchange rate that contributed to the
undervaluation normally is a
prerequisite to the finding of
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undervaluation in paragraph (a)(1). New
§ 351.528(b)(1) explains that Commerce
normally will calculate the benefit after
taking into account the U.S. dollar rate
gap. New § 351.528(b)(2) explains that
Commerce normally will determine the
amount of the benefit by comparing the
amount of domestic currency a firm
received to the amount it would have
received absent the U.S. dollar rate gap.
New § 351.528(c) is similar to language
in the proposed rule, in that it specifies
that Commerce will seek an evaluation
and conclusion from Treasury regarding
the issues of undervaluation,
government action, and the U.S. dollar
rate gap.

Classifications

Executive Order 12866

It has been determined that this rule
is economically significant for purposes
of Executive Order 12866.

Executive Order 13771

This rule constitutes regulatory action
within the meaning of Executive Order
13771.

Economic Impact

In the proposed rule at 24409,
Commerce presented two alternative
approaches to estimating the economic
impact of the adoption of this rule.
Under Alternative 1, Commerce
estimated an economic impact ranging
from $4 million to less than $17 million.
Under Alternative 2, Commerce
estimated an impact in the range of
between $1.71 billion and $3.14 billion.
We received a small number of limited
public comments on these estimates,
which we have addressed above. None
of the comments contained a detailed
argument that one of the alternatives is
more accurate than the other.

As we stated in the proposed rule,
this economic impact analysis is done
solely to conform with the requirements
of Executive Order 12866 and is not
meant to serve as a predictor of the facts
in any potential future cases, nor to
indicate the likelihood of any particular
future determinations, should we
receive currency-related subsidy
allegations in the future. Commerce’s
CVD determinations are based solely on
the administrative record of the
proceeding at hand, consistent with the
Act and Commerce’s regulations.

Paperwork Reduction Act

This rule contains no new collection
of information subject to the Paperwork
Reduction Act, 44 U.S.C. Chapter 35.

Congressional Review Act

This rule is subject to the
Congressional Review Act provisions of

the Small Business Regulatory
Enforcement Fairness Act of 1996 (5
U.S.C. 801, et seq.) and will be
transmitted to the Congress and to the
Comptroller General for review in
accordance with such provisions.

Executive Order 13132

This rule does not contain policies
with federalism implications as that
term is defined in section 1(a) of
Executive Order 13132, dated August 4,
1999 (64 FR 43255 (August 10, 1999)).

Regulatory Flexibility Act

The Chief Counsel for Regulation for
the Department of Commerce has
certified to the Chief Counsel for
Advocacy of the Small Business
Administration under the provisions of
the Regulatory Flexibility Act, 5 U.S.C.
605(b), that this final rule would not
have a significant economic impact on
a substantial number of small business
entities. The factual basis for this
certification was published with the
proposed rule and is not repeated here.
No comments were received regarding
the Regulatory Flexibility Act. As a
result, the conclusion in the
certification memorandum for the
proposed rule remains unchanged and a
final regulatory flexibility analysis is not
required and one has not been prepared.

List of Subjects in 19 CFR Part 351

Administrative practice and
procedure, Antidumping, Business and
industry, Cheese, Confidential business
information, Countervailing duties,
Freedom of information, Investigations,
Reporting and recordkeeping
requirements.

Dated: January 29, 2020.

Jeffrey 1. Kessler,
Assistant Secretary for Enforcement and
Compliance.

For the reasons stated, 19 CFR part
351 is amended as follows:

PART 351—ANTIDUMPING AND
COUNTERVAILING DUTIES

m 1. The authority citation for part 351
continues to read as follows:

Authority: 5 U.S.C. 301; 19 U.S.C. 1202
note; 19 U.S.C. 1303 note; 19 U.S.C. 1671 et
seq.; and 19 U.S.C. 3538.

m 2.In § 351.502, redesignate
paragraphs (c) through (f) as paragraphs
(d) through (g), and add paragraph new
(c) to read as follows:

§351.502 Specificity of domestic
subsidies.
* * * * *

(c) Traded goods sector. In
determining whether a subsidy is being

provided to a “‘group” of enterprises or
industries within the meaning of section
771(5A)(D) of the Act, the Secretary
normally will consider enterprises that
buy or sell goods internationally to

comprise such a group.
* * * * *

m 3. Add § 351.528 to subpart E to read
as follows:

§351.528 Exchanges of undervalued
currencies.

(a) Currency undervaluation—(1) In
general. The Secretary normally will
consider whether a benefit is conferred
from the exchange of United States
dollars for the currency of a country
under review or investigation under a
unified exchange rate system only if that
country’s currency is undervalued
during the relevant period. In
determining whether a country’s
currency is undervalued, the Secretary
normally will take into account the gap
between the country’s real effective
exchange rate (REER) and the real
effective exchange rate that achieves an
external balance over the medium term
that reflects appropriate policies
(equilibrium REER).

(2) Government action. The Secretary
normally will make an affirmative
finding under paragraph (a)(1) of this
section only if there has been
government action on the exchange rate
that contributes to an undervaluation of
the currency. In assessing whether there
has been such government action, the
Secretary will not normally include
monetary and related credit policy of an
independent central bank or monetary
authority. The Secretary may also
consider the government’s degree of
transparency regarding actions that
could alter the exchange rate.

(b) Benefit—(1) In general. Where the
Secretary has made an affirmative
finding under paragraph (a)(1) of this
section, the Secretary normally will
determine the existence of a benefit after
examining the difference between:

(i) The nominal, bilateral United
States dollar rate consistent with the
equilibrium REER; and

(ii) The actual nominal, bilateral
United States dollar rate during the
relevant time period, taking into
account any information regarding the
impact of government action on the
exchange rate.

(2) Amount of benefit. Where there is
a difference under paragraph (b)(1) of
this section, the amount of the benefit
from a currency exchange normally will
be based on the difference between the
amount of currency the firm received in
exchange for United States dollars and
the amount of currency that firm would
have received absent the difference
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referred to in paragraph (b)(1) of this
section.

(c) Information sources. In applying
this section, the Secretary will request
that the Secretary of the Treasury
provide its evaluation and conclusion as
to the determinations under paragraphs
(a) and (b)(1) of this section.

[FR Doc. 2020-02097 Filed 2—3-20; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF HOMELAND
SECURITY

U.S. Customs and Border Protection
Transportation Security Administration
19 CFR Chapter |

49 CFR Chapter XIl

Notification of Arrival Restrictions
Applicable to Flights Carrying Persons
Who Have Recently Traveled From or
Were Otherwise Present Within the
People’s Republic of China

AGENCY: U.S. Customs and Border
Protection and U.S. Transportation
Security Administration, Department of
Homeland Security.

ACTION: Notification of arrival
restrictions.

SUMMARY: This document announces the
decision of the Secretary of the
Department of Homeland Security
(DHS) to direct all flights to the United
States carrying persons who have
recently traveled from, or were
otherwise present within, the People’s
Republic of China to arrive at one of the
United States airports where the United
States Government is focusing public
health resources to implement enhanced
screening procedures. For purposes of
this document, a person has recently
traveled from the People’s Republic of
China if that person has departed from,
or was otherwise present within, the
People’s Republic of China (excluding
the special autonomous regions of Hong
Kong and Macau) within 14 days of the
date of the person’s entry or attempted
entry into the United States. Also, for
purposes of this document, crew, and
flights carrying only cargo (i.e., no
passengers or non-crew), are excluded
from the measures herein.

DATES: The arrival restrictions begin at
5 p.m. EST on Sunday, February 2,
2020; and continue until cancelled or
modified by the Secretary of DHS and
notification is published in the Federal
Register of such cancellation or
modification.

FOR FURTHER INFORMATION CONTACT:
Alyce Modesto, Office of Field
Operations, 202—-344—-3788.

SUPPLEMENTARY INFORMATION:
Background

The Centers for Disease Control and
Prevention (CDC) is closely monitoring
an outbreak of respiratory illness caused
by a novel (new) coronavirus first
identified in Wuhan City, Hubei
Province, China. Coronaviruses are a
large family of viruses that are common
in many different species of animals,
including camels, cattle, cats, and bats.
Rarely, animal coronaviruses can infect
people and then spread between people
such as with Middle East Respiratory
Syndrome (MERS) and Severe Acute
Respiratory Syndrome (SARS).

The potential for widespread
transmission of this virus by infected
individuals seeking to enter the United
States threatens the security of our
transportation system and
infrastructure, and the national security.
In an abundance of caution and to assist
in preventing the introduction and
spread of this communicable disease in
the United States, DHS, in coordination
with the CDC and other Federal, state
and local agencies charged with
protecting the American public, is
implementing enhanced arrival
protocols to ensure that all travelers
with recent travel from the People’s
Republic of China are provided public
health services. Entry screening is part
of a layered approach used with other
public health measures already in place
to detect arriving travelers who are
exhibiting overt signs of illness,
reporting of ill travelers by air carriers
during travel, and referral of ill travelers
arriving at a U.S. port of entry by U.S.
Customs and Border Protection (CBP) to
appropriate public health officials to
slow and prevent the spread of
communicable disease into the United
States.

To ensure that travelers with recent
travel from the People’s Republic of
China are screened, DHS directs that all
flights to the United States carrying
persons who have recently traveled
from, or were otherwise present within,
the People’s Republic of China arrive at
airports where enhanced public health
services and protocols are being
implemented. While DHS anticipates
working with air carriers to identify
potential persons from the affected area
prior to boarding, air carriers shall
comply with the requirements of this
document.

Notification of Arrival Restrictions
Applicable to All Flights Carrying
Persons Who Have Recently Traveled
From or Were Otherwise Present
Within the People’s Republic of China

Pursuant to 19 U.S.C. 1433(c), 19 CFR
122.32, 49 U.S.C. 114, and 49 CFR
1544.305 and 1546.105, DHS has the
authority to limit the location where all
flights entering the U.S. from abroad
may land. Under this authority and
effective at 5 p.m. EST on Sunday,
February 2, 2020, I hereby direct all
operators of aircraft to ensure that all
flights carrying persons who have
recently traveled from, or were
otherwise present within, the People’s
Republic of China only land at one of
the following airports:
¢ John F. Kennedy International Airport

(JFK), New York;

e Chicago O’Hare International Airport

(ORD), Illinois;

e San Francisco International Airport

(SFO), California;

o Seattle-Tacoma International Airport

(SEA), Washington;

e Daniel K. Inouye International Airport

(HNL), Hawaii;

o Los Angeles International Airport,

(LAX), California; or
e Hartsfield-Jackson Atlanta

International Airport (ATL), Georgia.

This direction considers a person to
have recently traveled from the People’s
Republic of China if that person
departed from, or was otherwise present
within, the People’s Republic of China
(excluding the special autonomous
regions of Hong Kong and Macau)
within 14 days of the date of the
person’s entry or attempted entry into
the United States. Also, for purposes of
this document, crew, and flights
carrying only cargo (i.e., no passengers
or non-crew), are excluded from the
measures herein. This direction is
subject to any changes to the airport
landing destination that may be
required for aircraft and/or airspace
safety as directed by the Federal
Aviation Administration.

This list of affected airports may be
modified by the Secretary of Homeland
Security in consultation with the
Secretary of Health and Human Services
and the Secretary of Transportation.
This list of affected airports may be
modified by an updated publication in
the Federal Register or by posting an
advisory to follow at www.cbp.gov. The
restrictions will remain in effect until
superseded, modified, or revoked by
publication in the Federal Register.

For purposes of this Federal Register
document, “United States” means the
States of the United States, the District
of Columbia, and territories and
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possessions of the United States
(including Puerto Rico, the Virgin
Islands, American Samoa, the Northern
Mariana Islands, the Trust Territory of
the Pacific Islands, and Guam).

Chad F. Wolf

Acting Secretary, U.S. Department of
Homeland Security.

[FR Doc. 2020-02318 Filed 1-31-20; 5:15 pm]
BILLING CODE 9111-14-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 101
[Docket No. FDA-2012-N-1210]

Food Labeling: Revision of the
Nutrition and Supplement Facts
Labels; Small Entity Compliance
Guide; Availability

AGENCY: Food and Drug Administration,
HHS.

ACTION: Notification of availability.

SUMMARY: The Food and Drug
Administration (FDA or we) is
announcing the availability of a
guidance for industry entitled “Food
Labeling: Revision of the Nutrition and
Supplement Facts Labeling—Small
Entity Compliance Guide.” The small
entity compliance guide (SECG) is
intended to help small entities comply
with a final rule we issued in the
Federal Register of May 27, 2016,
entitled “Food Labeling: Revision of the
Nutrition and Supplement Facts
Labeling.”

DATES: The announcement of the
guidance is published in the Federal
Register on February 4, 2020.
ADDRESSES: You may submit either
electronic or written comments on FDA
guidances at any time as follows:

Electronic Submissions

Submit electronic comments in the
following way:

e Federal eRulemaking Portal:
https://www.regulations.gov. Follow the
instructions for submitting comments.
Comments submitted electronically,
including attachments, to https://
www.regulations.gov will be posted to
the docket unchanged. Because your
comment will be made public, you are
solely responsible for ensuring that your
comment does not include any
confidential information that you or a
third party may not wish to be posted,
such as medical information, your or
anyone else’s Social Security number, or
confidential business information, such

as a manufacturing process. Please note
that if you include your name, contact
information, or other information that
identifies you in the body of your
comments, that information will be
posted on https://www.regulations.gov.
o If you want to submit a comment
with confidential information that you
do not wish to be made available to the
public, submit the comment as a
written/paper submission and in the
manner detailed (see “Written/Paper
Submissions” and ‘“Instructions”).

Written/Paper Submissions

Submit written/paper submissions as
follows:

e Mail/Hand Delivery/Courier (for
written/paper submissions): Dockets
Management Staff (HFA-305), Food and
Drug Administration, 5630 Fishers
Lane, Rm. 1061, Rockville, MD 20852.

o For written/paper comments
submitted to the Dockets Management
Staff, FDA will post your comment, as
well as any attachments, except for
information submitted, marked and
identified, as confidential, if submitted
as detailed in “Instructions.”

Instructions: All submissions received
must include the Docket No. FDA—
2012-N-1210 for “Food Labeling:
Revision of the Nutrition and
Supplement Facts Labeling—Small
Entity Compliance Guide.” Received
comments will be placed in the docket
and, except for those submitted as
“Confidential Submissions,” publicly
viewable at https://www.regulations.gov
or at the Dockets Management Staff
between 9 a.m. and 4 p.m., Monday
through Friday.

¢ Confidential Submissions—To
submit a comment with confidential
information that you do not wish to be
made publicly available, submit your
comments only as a written/paper
submission. You should submit two
copies total. One copy will include the
information you claim to be confidential
with a heading or cover note that states
“THIS DOCUMENT CONTAINS
CONFIDENTIAL INFORMATION.” We
will review this copy, including the
claimed confidential information, in our
consideration of comments. The second
copy, which will have the claimed
confidential information redacted/
blacked out, will be available for public
viewing and posted on https://
www.regulations.gov. Submit both
copies to the Dockets Management Staff.
If you do not wish your name and
contact information to be made publicly
available, you can provide this
information on the cover sheet and not
in the body of your comments and you
must identify this information as
“confidential.” Any information marked

as “‘confidential”” will not be disclosed
except in accordance with 21 CFR 10.20
and other applicable disclosure law. For
more information about FDA’s posting
of comments to public dockets, see 80
FR 56469, September 18, 2015, or access
the information at: https://
www.govinfo.gov/content/pkg/FR-2015-
09-18/pdf/2015-23389.pdf.

Docket: For access to the docket to
read background documents or the
electronic and written/paper comments
received, go to https://
www.regulations.gov and insert the
docket number, found in brackets in the
heading of this document, into the
“Search” box and follow the prompts
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

Submit written requests for single
copies of the SECG to the Office of
Nutrition and Food Labeling, Center for
Food Safety and Applied Nutrition
(HFS-800), Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740. Send two self-
addressed adhesive labels to assist that
office in processing your request. See
the SUPPLEMENTARY INFORMATION section
for electronic access to the SECG.

FOR FURTHER INFORMATION CONTACT:
Blakeley Fitzpatrick, Center for Food
Safety and Applied Nutrition, Food and
Drug Administration, 5001 Campus Dr.,
College Park, MD 20740, 240—402—1450.

SUPPLEMENTARY INFORMATION:

I. Background

In the Federal Register of May 27,
2016 (81 FR 33742), we issued a final
rule amending our labeling regulations
for conventional foods and dietary
supplements to provide updated
nutrition information on the label to
assist consumers in maintaining healthy
dietary practices. The final rule updates
the list of nutrients that are required or
permitted to be declared; provides
updated Daily Reference Values and
Reference Daily Intake values that are
based on updated dietary
recommendations from consensus
reports; amends requirements for foods
represented or purported to be
specifically for children under the age of
4 years and pregnant and lactating
women and establishes nutrient
reference values specifically for these
population subgroups; and revises the
format and appearance of the Nutrition
Facts label. The final rule, which is
codified at 21 CFR 101.9, 101.30, and
101.36, became effective July 26, 2016,
and set a compliance date of July 26,
2018, for manufacturers with $10
million or more in annual food sales,
and July 26, 2019, for manufacturers
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with less than $10 million in annual
food sales. In the Federal Register of
May 4, 2018 (83 FR 19619), we
published a final rule to extend the
compliance dates to January 1, 2020, for
manufacturers with $10 million or more
in annual food sales, and January 1,
2021, for manufacturers with less than
$10 million in annual food sales.

We examined the economic
implications of the final rule as required
by the Regulatory Flexibility Act (5
U.S.C. 601-612) and determined that
the final rules on nutrition labeling,
taken as a whole, will have a significant
economic impact on a substantial
number of small entities. In compliance
with section 212 of the Small Business
Regulatory Enforcement Fairness Act
(Pub. L. 104-121, as amended by Pub.
L. 110-28), we are making available the
SECG to explain the actions that a small
entity must take to comply with the
rule.

We are issuing the SECG consistent
with our good guidance practices
regulation (21 CFR 10.115(c)(2)). The
SECG represents the current thinking of
FDA on this topic. It does not establish
any rights for any person and is not
binding on FDA or the public. You can
use an alternative approach if it satisfies
the requirements of the applicable
statutes and regulations.

II. Paperwork Reduction Act of 1995

The guidance refers to previously
approved collections of information
found in FDA regulations. The
collections of information in §§101.9,
101.30, and 101.36 have been approved
under OMB control number 0910-0813.

II1. Electronic Access

Persons with access to the internet
may obtain the SECG at either http://
www.fda.gov/FoodGuidances or https://
www.regulations.gov. Use the FDA
website listed in the previous sentence
to find the most current version of the
guidance.

Dated: January 21, 2020.

Lowell J. Schiller,

Principal Associate Commissioner for Policy.
[FR Doc. 2020-01165 Filed 2—3-20; 8:45 am]
BILLING CODE 4164-01-P

PENSION BENEFIT GUARANTY
CORPORATION

29 CFR Parts 4001, 4006, 4010, 4041,
4043, and 4233

RIN 1212-AB34

Miscellaneous Corrections,
Clarifications, and Improvements

AGENCY: Pension Benefit Guaranty
Corporation.

ACTION: Final rule.

SUMMARY: The Pension Benefit Guaranty
Corporation (PBGC) is making
miscellaneous technical corrections,
clarifications, and improvements to its
regulations on Reportable Events and
Certain Other Notification
Requirements, Annual Financial and
Actuarial Information Reporting,
Termination of Single-Employer Plans,
and Premium Rates. These changes are
a result of PBGC’s ongoing retrospective
review of the effectiveness and clarity of
its rules as well as input from
stakeholders.

DATES:

Effective date: This rule is effective on
March 5, 2020.

Applicability dates: Certain
amendments made by this rule are
applicable as described below.

¢ The changes in 29 CFR 4006.5(f)(3),
which deal with premium proration for
short plan years where the plan’s assets
are distributed in a termination, are
applicable to plan years beginning in or
after 2020.

e The changes in 29 CFR 4010.7(a)(2),
§4010.9(b)(2), and §4010.11(a)(1)(),
(which deal with identifying legal
relationships of controlled group
members, consolidated financial
statements, and calculating the funding
target for purposes of the 4010 funding
shortfall waiver, respectively) are
applicable to 4010 filings due or
amended on or after April 15, 2020. The
changes in §4010.8(d)(2) for valuing
benefit liabilities in cash balance plan
account conversions are applicable to
plan years beginning on or after January
1, 2020.

e The changes in 29 CFR 4041.29 are
applicable to plan terminations for
which, as of March 5, 2020, the
statutory deadline for certifying that
plan assets have been distributed as
required, has not passed.

e The changes in 29 CFR 4043.23,
§4043.27(d)(3), §4043.29, §4043.30,
4043.31(c)(6), §4043.32(c)(4), and
§4043.35(b)(3) (which deal with active
participant reductions, changes in
contributing sponsor or controlled
group, liquidation, insolvency or similar

settlement, and the public company
waiver) are applicable to post-event
reports for those reportable events

occurring on or after March 5, 2020.

FOR FURTHER INFORMATION CONTACT:
Stephanie Cibinic (cibinic.stephanie@
pbgc.gov), Deputy Assistant General
Counsel for Regulatory Affairs, Office of
the General Counsel, Pension Benefit
Guaranty Corporation, 1200 K Street
NW, Washington, DC 20005-4026; 202—
229-6352. TTY users may call the
Federal relay service toll-free at 800—
877-8339 and ask to be connected to
202—-229-6352.

SUPPLEMENTARY INFORMATION:
Executive Summary
Purpose and Authority

The purpose of this regulatory action
is to make miscellaneous technical
corrections, clarifications, and
improvements to several Pension
Benefit Guaranty Corporation (PBGC)
regulations. These changes are based on
PBGC'’s ongoing retrospective review of
the effectiveness and clarity of its rules,
which includes input from stakeholders
on PBGC’s programs.

Legal authority for this action comes
from section 4002(b)(3) of the Employee
Retirement Income Security Act of 1974
(ERISA), which authorizes PBGC to
issue regulations to carry out the
purposes of title IV of ERISA. It also
comes from section 4006 of ERISA,
which gives PBGC the authority to
prescribe schedules of premium rates
and bases for the application of those
rates; section 4010 of ERISA, which
gives PBGC authority to prescribe
information to be provided and the
timing of reports; section 4041 of ERISA
(Termination of Single-Employer Plans);
and section 4043 of ERISA, which gives
PBGC authority to define reportable
events and waive reporting.

Major Provisions

The major provisions of this
rulemaking amend PBGC’s regulations
on:

¢ Reportable Events and Certain
Other Notification Requirements, by
eliminating possible duplicative
reporting of active participant
reductions, clarifying when a
liquidation event occurs and providing
additional examples for active
participant reduction, liquidation, and
change in controlled group events.

¢ Annual Financial and Actuarial
Information Reporting, by eliminating a
requirement to submit individual
financial information for each
controlled group member, clarifying
reporting waivers, and providing
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guidance on assumptions for valuing
benefit liabilities for cash balance plans.

e Termination of Single-Employer
Plans, by providing more time to submit
a complete PBGC Form 501 in the
standard termination process.

e Premium Rates, by expressly stating
that a plan does not qualify for the
variable-rate premium exemption for the
year in which it completes a standard
termination if it engages in a spinoff in
the same year, clarifying the participant
count date special rule for transactions
(e.g., mergers and spinoffs), and
modifying the circumstances under
which the premium is prorated for a
short plan year resulting from a plan’s
termination.

Background

The Pension Benefit Guaranty
Corporation (PBGC) administers two
insurance programs for private-sector
defined benefit pension plans under
title IV of the Employee Retirement
Income Security Act of 1974 (ERISA)—
one for single-employer pension plans
and one for multiemployer pension
plans. The amendments proposed in
this rulemaking apply primarily to the
single-employer program.

This rulemaking arises from PBGC’s
ongoing retrospective regulatory review
program to identify and correct
unintended effects, inconsistencies,
inaccuracies, and requirements made
irrelevant over time. It also responds to
suggestions and questions from
stakeholders that PBGC receives on an
ongoing basis and through public
outreach, such as PBGC’s July 2017
“Regulatory Planning and Review of
Existing Regulations” Request for
Information.?

Proposed Rule

PBGC published a proposed rule on
June 27, 2019,2 and received five
written comments. The commenters
were supportive of PBGC’s regulatory
review efforts and expressed that the
clarifications and updates proposed
would improve filer compliance and
reduce reporting burden. Commenters
also made helpful observations and
suggestions for further clarification that
PBGC incorporated in the final rule,
particularly with respect to the
regulations on “Annual Financial and
Actuarial Information Reporting”” and
“Reportable Events and Certain Other
Notification Requirements.” Otherwise
the final rule is substantially the same
as the proposed with minor editorial
changes. The public comments, PBGC’s
responses, and the provisions of this

182 FR 34619 (July 26, 2017).
284 FR 30666.

final rule are discussed with respect to
each of the regulations as identified
below.

Terminology—29 CFR Part 4001

The final rule, like the proposed,
amends the general “Definitions”
section (29 CFR 4001.2) for terms used
in regulations under title IV of ERISA to
include the terms “Ultimate parent” and
“U.S. entity.” Those terms are currently
defined in PBGC’s ‘“‘Reportable Events
and Certain Other Notification
Requirements” regulation (29 CFR part
4043), “reportable events regulation,” at
§§4043.2 and 4043.81(c) respectively.
Because amendments to PBGC’s Annual
Financial and Actuarial Information
Reporting regulation (29 CFR part 4010),
4010 reporting regulation,” use those
same two terms, it is appropriate to
move them to the common definitions
section in §4001.2.

Reportable Events and Certain Other
Notification Requirements—29 CFR
Part 4043

Section 4043 of ERISA requires that
PBGC be notified of the occurrence of
certain “reportable events” that may
signal financial issues with the plan or
a contributing employer. The statute
provides for both post-event and
advance reporting. PBGC’s reportable
events regulation implements section
4043 of ERISA.

Reportable events include such plan
events as missed contributions,
insufficient funds, large pay-outs, and
such sponsor events as loan defaults
and controlled group changes—events
that may present a risk to a sponsor’s
ability to continue to maintain a plan.
When PBGC has timely information
about a reportable event, it can take
steps to encourage plan continuation.
Without timely information about a
reportable event, PBGC typically learns
that a plan is in danger of failing only
when the time has passed for PBGC to
work with the sponsor to protect
participants and the pension insurance
system.

On September 11, 2015, PBGC issued
a final rule,® the “2015 Final Rule,”
implementing changes to the reportable
events regulation. The rule revised
longstanding procedures governing
when administrators and sponsors of
single-employer defined benefit pension
plans are required to report certain
events to PBGC. The major changes in
the 2015 Final Rule tied reporting
waivers more closely to situations
where a contributing sponsor is at risk
of not being able to continue to maintain
a plan (i.e., risk of default), revised

380 FR 54980 (Sept. 11, 2015).

definitions and descriptions of several
reportable events, and required
electronic filing. The goal of the 2015
Final Rule was to ease reporting
requirements where notice to PBGC is
unnecessary but to allow for possible
earlier PBGC intervention where there is
an opportunity to help sponsors
maintain a plan or otherwise preserve
benefits for participants.

Since publication of the 2015 Final
Rule, PBGC has further identified some
opportunities to improve the reportable
events and notification requirements by
filling in gaps where guidance is
needed, simplifying or removing
language, codifying policies, providing
examples, and further reducing
unnecessary reporting. Those
improvements are contained in this
final rule.

Company Low-Default-Risk Safe
Harbor—Commercial Measures
Criterion

Section 4043.9(e) of the reportable
events regulation describes the
standards for the low-default-risk safe
harbor that is available for five events.*
The low-default-risk safe harbor is
available where a company that is a
contributing sponsor of a plan has
adequate capacity to meet its obligations
as evidenced by satisfying a
combination of certain criteria. Among
the criteria listed, the commercial
measures criterion requires that the
company’s probability of default on its
financial obligations be no more than 4
percent over the next 5 years or 0.4
percent over the next year, as
“determined on the basis of widely
available financial information on the
company’s credit quality.”

The preamble to the 2015 Final Rule
made clear that the commercial
measures criterion was to be met by
looking to third-party information and
not, for example, information that a
company itself generates but that might
be considered “widely available”
because the information is posted on the
company’s website.5 However, the
regulatory text in the 2015 Final Rule
did not explicitly mention third party
information. To remove any ambiguity,
the final rule, like the proposed, amends
§4043.9(e)(2)(1) to make clear that a
plan must use third-party financial
information to satisfy the criterion for
the company financial soundness safe
harbor.

4The five events are: Active participant
reduction, substantial owner distributions,
controlled group changes, extraordinary dividends,
and benefit liabilities transfers.

5See 80 FR 54986.
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Active Participant Reduction

Under § 4043.23 of the reportable
events regulation, an active participant
reduction reportable event generally
occurs when, as a result of a single-
cause event or through normal attrition
of employees (described below), the
number of active participants in a plan
is reduced below 80 percent of the
number at the beginning of the year
(one-year lookback) or below 75 percent
of the number at the beginning of the
prior year (two-year lookback). The
regulation distinguishes between
reductions caused by single-cause
events and normal attrition events. If a
plan loses more than 20 percent of its
active participants due to a single-cause
event, such as a reorganization or layoff,
the plan administrator and contributing
sponsor must file a notice with PBGC
within 30 days after the reduction,
unless a waiver applies. Conversely, if
the active participant reduction is
caused by the normal comings and
goings of employees or other smaller
scale reductions (i.e., normal attrition),
notice of the event is extended until the
premium filing due date for the plan
year following the event year.

Since publication of the 2015 Final
Rule, PBGC has received questions from
practitioners, including in a comment to
its 2017 RFI on Regulatory Planning and
Review of Existing Regulations (see the
“Background” section of this preamble),
about whether a plan administrator or
contributing sponsor that files a single-
cause event notice must also file an
attrition event notice at a later date due
to the same active participant reduction.
Upon review, PBGC recognizes that
§4043.23 could be interpreted in this
manner, although this was not PBGC’s
intent.®

To address this issue, the final rule,
like the proposed, amends
§4043.23(a)(2) to alter the way active
participants are counted at the end of
the plan year when determining
whether an attrition event has occurred
by taking into account the number of
active participants that had already been
the subject of a single-cause event report
in the same plan year. Thus, to
determine whether an attrition event
has occurred, the number of participants
who ceased to be active and were
covered by a single-cause event reported
in the same year are included in the
year-end count (even though such
participants are not active at year-end).

6In PBGC Technical Update 17-1, issued
September 15, 2017, PBGC provided interim
guidance on reporting under § 4043.23 by providing
an alternative method for determining whether an
active participant reduction due to attrition must be
reported to PBGC under § 4043.23(a)(2).

This new method of counting would
prevent duplicative reporting by
disregarding the earlier single-cause
event if already reported to PBGC.

PBGC received one comment stating
the rule as proposed could suggest that
an active participant reduction report
due to attrition could be required even
if an earlier single-cause event had
occurred, but had not been reported to
PBGC (e.g., a reporting waiver applied).
The commenter recommended
clarifying the language in the final rule
if that wasn’t PBGC’s intent. It is PBGC’s
intent that an active participant
reduction because of a single-cause
event can only be disregarded for
purposes of the attrition count if it was
previously reported to PBGC. The
purpose of the new counting method is
to address and prevent situations of
duplicative reporting, so no change was
made in the final rule.

The final rule, like the proposed, also
clarifies that multiple single-cause
events during the plan year must be
reported separately. Thus, each time a
new single-cause event results in an
active participant reduction greater than
20 percent over the number of active
participants at the beginning of the plan
year, a new Form 10 would be required
to be filed. PBGC is making this
clarification because dramatic
reductions due to different events in the
same year could signal that the plan
sponsor’s ability to maintain the plan is
rapidly deteriorating.

The final rule, like the proposed,
includes examples showing the
interplay between single-cause and
attrition events, as well as a single-cause
event that occurs over a period of time.

The final rule also adopts the
proposed rule’s non-substantive changes
to the formula for counting a single-
cause event in §4043.23(a)(1) that PBGC
believes is clearer, more aligned to the
language in § 4043.23(a)(2) described
above, and easier to use.

To further reduce reporting burden,
the final rule, like the proposed,
eliminates the two-year/75 percent
lookback requirement. Two commenters
to the proposed rule supported this
change. With a few years’ experience
under the 2015 Final Rule, PBGC
concluded that the one-year/80 percent
test provides sufficient information and
undertaking the additional burden of
conducting the two-year/75 percent
lookback is not necessary. To address
the statutory requirement, the final rule,
like the proposed, waives notice of the
two-year lookback provided under
section 4043(c)(3) of ERISA.

The final rule, like the proposed, also
clarifies the definition of “active
participant” in § 4043.23(b)(2). That

definition provides that an active
participant for purposes of the active
participant reduction event means,
among other things, a participant who
“is receiving compensation for work
performed,” but does not address
whether a participant is considered
active or inactive if the participant
ceases employment with one of the
contributing sponsors of the plan, and
begins working for another member of
the same controlled group. The final
rule clarifies that a participant is
considered “active” for this purpose if
the participant receives compensation
from any member of the plan’s
controlled group for work performed for
any member of the plan’s controlled
group.

Finally, the existing regulation
provides that a reduction in the number
of active participants may be
disregarded if the reduction is timely
reported to PBGC under section 4063(a)
of ERISA, but does not specify when
such report must be made in relation to
a Form 10 report under § 4043.23 for the
disregard provision to be available.
PBGC’s intent in providing the waiver
was to prevent duplicative reporting for
the same event where notice had
previously been filed.” To codify
PBGC’s intent, the final rule, like the
proposed, clarifies that reporting a
reduction in the number of active
participants under §4043.23 may be
disregarded if the reduction is timely
reported under section 4062(e) and/or
4063(a) of ERISA 8 before the filing of a
notice is due under §4043.23.

Inability To Pay Benefits When Due

In general, a reportable event occurs
under § 4043.26 of the reportable events
regulation when a plan fails to make a
benefit payment timely or when a plan’s
liquid assets fall below the level needed
for paying benefits for six months. The
2015 Final Rule modified
§4043.26(a)(1)(iii) so that a plan is not
treated as having a “current inability” to
pay benefits when due if, among other
things, the failure to pay is caused
solely by “any other administrative
delay, including the need to verify a
person’s eligibility for benefits, to the

7 See the proposed rule, Reportable Events and
Certain Other Notification Requirements, 64 FR
20039 (April 3, 2013) for a discussion of improving
the waiver structure. The final rule was published
on September 11, 2015 (80 FR 54980).

8PBGC created a new forms series for reporting
under section 4062(e) of ERISA in September 2019
intended to clarify and simplify the process for
providing PBGC the required notifications
following a substantial cessation of operations and
election to make additional annual contributions to
satisfy resulting liability. The forms are available on
PBGC’s website at https://www.pbgc.gov/prac/
reporting-and-disclosure/erisa-section-4062-e.


https://www.pbgc.gov/prac/reporting-and-disclosure/erisa-section-4062-e
https://www.pbgc.gov/prac/reporting-and-disclosure/erisa-section-4062-e
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extent that the delay is for less than the
shorter of two months or two full benefit
payment periods.” In modifying the
regulation, the 2015 Final Rule
inadvertently imposed a time limit for
verification of a person’s eligibility for
benefits. PBGC recognizes that
employers may need more than the
specified time limit to verify a person’s
eligibility for benefits and that such a
circumstance is not indicative of a
possible need for plan termination.

To resolve this issue, the final rule,
like the proposed, amends § 4043.26 to
clarify that an inability to pay benefits
when due caused by the need to verify
eligibility is not subject to the time limit
imposed for other administrative delays.

Change in Contributing Sponsor or
Controlled Group

Under §4043.29 of the reportable
events regulation, a reportable event
occurs for a plan when there is a
transaction that results, or will result, in
one or more persons’ ceasing to be
members of the plan’s controlled group.
PBGC had received inquiries about
when a reportable event is triggered
under this section. For instance,
although the heading of §4043.29
includes ‘““a change in contributing
sponsor,” the regulatory text does not.

In response to the questions PBGC
had received, the proposed rule would
have modified the description of the
event so that the event and the heading
were consistent (i.e., to require reporting
when a transaction results in one or
more persons ceasing to be a
contributing sponsor of a plan, or
ceasing to be a member of the plan’s
controlled group (other than by merger
involving members of the same
controlled group).

PBGC received two comments to this
proposal. Both commenters suggested
that the proposed modification would
broaden the event by requiring plan
administrators and sponsors to report
changes in a contributing sponsor even
where the former contributing sponsor
remains within the controlled group.
One commenter added that this type of
change in contributing sponsor could be
determined through other regular PBGC
filings, such as annual premium filings.
The other commenter stated that
actuaries, who identify reportable
events to plan sponsors and
administrators, are unlikely to know
about contributing sponsor changes
within a controlled group, so the event
could be easily missed. The commenters
suggested narrowing the proposed event
definition so that it does not apply to a
change in contributing sponsor within
the controlled group.

PBGC considered the comments, and
after further reviewing risk to the
insurance program, decided not to adopt
the proposed amendment in the final
rule. Changes in a contributing sponsor
to the plan may raise concerns, since
contributing sponsors support the
pension plan. However, if a change does
not result in a contributing sponsor
ceasing to be a member of the plan’s
controlled group,® PBGC believes the
risk to the plan’s participants and to the
insurance program doesn’t rise to the
level of a reportable event. All members
of a controlled group are jointly and
severally liable under ERISA and the
Code for obligations to the pension
plan,® and PBGC believes the current
statutory rules adequately ensure that
PBGC has the tools to protect the
pension plan where the controlled
group doesn’t change.?

Where there is a transaction that
causes the controlled group to change,
including by a change in contributing
sponsor, where one or more members
ceases to be a member of the controlled
group, that event must be reported to
PBGC under §4043.29. PBGC clarifies
this section by adding the parenthetical
“(including any person who is or was a
contributing sponsor)” to modify “one
or more persons’” in the event
definition in paragraph (a)(1). The final
rule also changes the event heading to
read “Change in controlled group.”
While headings do not have the force of
law, PBGC believes modifying the
heading will help minimize confusion.

The final rule, like the proposed, also
revises the examples in this section. The
first example is revised to provide
greater clarity on the timing of, and
responsibility for, filing a report. Two
new examples—one regarding
dissolution of a controlled group
member and one describing a merger of
controlled group members illustrate
some common situations implicated by
the requirements in §4043.29.

929 CFR 4001.2 provides that “controlled group”
means, in connection with any person, a group
consisting of such person and all other persons
under common control with such person,
determined under § 4001.3 of this part. For
purposes of determining the persons liable for
contributions under section 412(b)(2) of the Code or
section 302(b)(2) of ERISA, or for premiums under
section 4007(e)(2) of ERISA, a controlled group also
includes any group treated as a single employer
under section 414(m) or (o) of the Code. Any
reference to a plan’s controlled group means all
contributing sponsors of the plan and all members
of each contributing sponsor’s controlled group.
[emphasis added]

1029 U.S.C. 1082(b)(2) and 26 U.S.C. 412(b)(2).

11 Controlled group members are liable under
section 4062(a) of ERISA for termination liability,
section 4068 of ERISA for net worth and liens,
section 430(k) of the Code for liens for missed
contributions, and section 4007(e)(2) of ERISA for
premium payments.

Liquidation

Section 4043.30(a)(1) of the reportable
events regulation states that a reportable
event occurs for a plan when a member
of the plan’s controlled group “is
involved in any transaction to
implement its complete liquidation
(including liquidation into another
controlled group member).” In
discussing this provision with
practitioners over the years, it has
become clear that this event description
could benefit from greater clarity and
precision, particularly with respect to
what “involved in any transaction to
implement” a liquidation means and
when the event occurs. In particular,
one such liquidation scenario that
commonly results in increased risk of
plan termination involves a company
that ceases operations and sells
substantially all of its assets over a
period of time. As described in the
preamble to the proposed rule, the
company continues to sponsor a plan,
but there is no new business income
and any existing company assets may be
used to cover other financial
obligations, such as business wind-
down costs and settlement of debts with
other creditors.

When a company fails to notify PBGC
that the company ceased business
operations and began a liquidation,
PBGC encounters greater difficulties in
effectively intervening to protect plan
assets and participant benefits, thereby
increasing the potential for loss of
employer funding for the plan and
greater potential strain on the pension
insurance system. In some cases, PBGC
did not become aware of the process of
liquidation until years later, when the
best opportunity for protecting plan
assets and participant benefits had
passed.

The type of liquidations that concern
PBGC may take a myriad of forms and
be implemented over long periods of
time (like the example above). To
alleviate confusion and improve
precision, the final rule, like the
proposed, clarifies the definition of
liquidation to state that a liquidation
event occurs when a member of the
plan’s controlled group “‘resolves to
cease all revenue-generating business
operations, sell substantially all its
assets, or otherwise effect or implement
its complete liquidation (including
liquidation into another controlled
group member) by decision of the
member’s board of directors (or
equivalent body such as the managing
partners or owners) or other actor with
the power to authorize such cessation of
operations or a liquidation.” Hence, a
cessation of operations, such as the
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example above, would trigger a
reportable event under § 4043.30.

The final rule, like the proposed,
includes the word ‘‘revenue-generating”
to qualify a cessation of business
operations in acknowledgement of the
fact that various administrative
activities may continue during the
winding down of a business. The use of
the word ‘‘revenue-generating” is
therefore designed to capture the fact
that a company is not earning revenue
to enable it to support the pension plan.

The decision to liquidate can have
serious implications for participants and
the pension insurance system. Given
that PBGC’s success in such cases is
often directly correlated with finding
out about an event when there is still
time to preserve plan assets, PBGC
believes requiring reporting close to the
time a decision to liquidate the
company is made by the person(s) or
body (such as a board of directors) that
has the authority to make that decision
will be most protective of participants
and the pension insurance system.
Since a liquidation may or may not
involve a formal plan, a written
agreement to sell assets to a single
buyer, or a series of sales over time to
maximize proceeds, the language in the
final rule represents as close as possible
to a uniform trigger for reporting of
liquidation events. PBGC believes that
in the vast majority of cases, the
decision to liquidate must go through a
formal approval or authorization
process. Even in cases where the plan
sponsor is a company owned by a single
person and board formalities do not
exist, a moment occurs when that owner
has made the decision to move forward
with a liquidation. This decision is the
common point of departure for
liquidations to move forward. For
reference and further clarity, PBGC
included in the final rule the three
additional examples it proposed
regarding a liquidation within a
controlled group, occurring by cessation
of operations, and through an asset sale.

Companies that liquidate as a result of
insolvency are required to report both
events to PBGC under § 4043.30 and
§ 4043.35 of the reportable events
regulation. However, given the
similarities between the two events,
PBGC believes that reporting to PBGC
under either section (instead of both)
would be sufficient notification. Thus,
PBGC is adding a waiver to provide
relief from the possibility of duplicative
reporting under a § 4043.30 liquidation
or a § 4043.35 insolvency. The final
rule, like the proposed, provides
parallel waivers in both § 4043.30 and
§ 4043.35 to clarify that notice is
waived if notice has already been

provided to PBGC for the same event
under the other section.

Public Company Extension—
Liquidation Events

PBGC does not intend to compel
public company sponsors to disclose
liquidations on a Form 10 before
notifying the public. Thus, the final rule
includes an extension under
§4043.30(c) to file the post-event
reportable events notice until the earlier
of the timely filing of a SEC Form 8-K
disclosing the event or the issuance of
a press release discussing it.

PBGC requested comment on whether
the public company extension should be
available for foreign private issuers and
if so, how. For example, should the
regulation allow an extension to file a
reportable events notice involving a
foreign private issuer that is a plan
sponsor until the earlier of the timely
filing of a SEC Form 6—K disclosing the
event or the issuance of a press release
discussing it, even if the country of
incorporation for the foreign private
issuer would not require reporting as
timely as is required on a Form 8-K for
the same event had the issuer been a
U.S. filer? 12

PBGC received no comments and has
determined that the public company
extension should not be available with
respect to a SEC Form 6-K filing. As
noted above, a Form 6-K may not
require the same disclosure or be filed
as soon after an event as a SEC Form 8—
K.13 However, the final rule clarifies
that the public company extension is
available to a foreign private issuer that
is a public company where an English
language press release relating to the
event is issued in the U.S.

PBGC in this final rule also applies
the public company extension for
liquidations to the parent company of a
contributing sponsor within the same
controlled group. The final rule
provides that where a contributing
sponsor’s parent is a public company
within the same controlled group, and
files a Form 8-K or issues a press
release disclosing the liquidation event,
the due date for reporting the event to

12 For more information on Securities and
Exchange Commission filing obligations for foreign
private issuers, see the discussion at https://
www.sec.gov/divisions/corpfin/internatl/foreign-
private-issuers-overview.shtml (including Form 6-K
under section II.B.3. Periodic and Ongoing
Reporting Obligations; Other Reports).

13 See 17 CFR 240.13a-16, Reports of foreign
private issuers on Form 6-K (17 CFR 249.306),
which provides that the Form 6-K report is
required to be transmitted promptly after the
information required by Form 6-K is made public
by the issuer, by the country of its domicile or
under the laws of which it was incorporated or
organized, or by a foreign securities exchange with
which the issuer has filed the information.

PBGC is extended to the earlier of either
of those public disclosures. PBGC
extended the public company waiver in
the same manner as described below.

Public Company Waiver

Reporting for five reportable events 14
is waived if any contributing sponsor of
the plan (before the transaction that
caused the event) is a public company,
and the contributing sponsor timely
files a SEC Form 8-K sufficiently
disclosing the event under an item of
the Form 8-K, except under Item 2.02
(Results of Operations and Financial
Condition) or in financial statements
under Item 9.01 (Financial Statements
and Exhibits). As explained in the 2015
Final Rule, PBGC found that SEC filings
provide timely and adequate
information with respect to the five
events because these events are either
required to be reported under a specific
Form 8-K item or because they are
material information for investors.
Therefore, PBGC didn’t need to compel
reporting of these events via a Form 10
under the reportable events regulation.

PBGC requested comment in the
proposed rule on whether the public
company waiver should be expanded to
apply in situations where a parent
company that is not a contributing
sponsor to the plan timely files a SEC
Form 8-K disclosing the event. PBGC
received two comments that supported
expanding the waiver. One stated that if
a Form 8-K disclosing an event filed by
a contributing sponsor is appropriate to
waive reporting, then substantially the
same information disclosed on a Form
8-K, but filed by a parent company,
should also suffice. The other
commenter suggested that reportable
event notices generally should be
waived where information required by
PBGC is already publicly available.

In the interest of avoiding duplicative
reporting where appropriate and
possible, the final rule expands the
public company waiver for the five
events to apply where the contributing
sponsor to the plan or the parent
company (if not the contributing
sponsor) files a Form 8-K adequately
disclosing the event under an item of
the Form 8-K other than under Item
2.02 or in financial statements under
Item 9.01. Where a Form 8-K provides
timely and sufficient information to
PBGC with respect to the reportable
event, PBGC sees no reason to make a
distinction as to who makes the filing

14 These five post-event filings are (1) active
participant reduction, (2) distribution to a
substantial owner, (3) change in contributing
sponsor or controlled group, (4) extraordinary
dividend or stock redemption, and (5) transfer of
benefit liabilities.


https://www.sec.gov/divisions/corpfin/internatl/foreign-private-issuers-overview.shtml
https://www.sec.gov/divisions/corpfin/internatl/foreign-private-issuers-overview.shtml
https://www.sec.gov/divisions/corpfin/internatl/foreign-private-issuers-overview.shtml
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between the contributing sponsor or the
sponsor’s parent company.

In this regard, PBGC is also clarifying
in the Form 10 instructions what
information is sufficient with respect to
a particular reportable event for the
public company waiver to apply. In
general, for all five events, information
should include the plan name, a brief
description of the pertinent facts
relating to each event, and the date and
type of event being disclosed. As an
example of information that would be
relevant to a specific event, for an active
participant reduction notice required
because of a single-cause event, this
information would include a statement
explaining the cause of the reduction,
such as facility shutdown or sale,
discontinued operations, winding down
of the company, or reduction in force.
Plan administrators and sponsors
should refer to the revised instructions
and description of the public company
waiver for the information relevant for
each of the five events.

As stated in the DATES section of this
preamble, this expansion of the public
company waiver is applicable to post-
event reports for those reportable events
occurring on or after March 5, 2020.

Annual Financial and Actuarial
Information Reporting—29 CFR Part
4010

Section 4010 of ERISA requires the
reporting of actuarial and financial
information by controlled groups with
single-employer pension plans that have
significant funding problems. It also
requires PBGC to provide an annual
summary report to Congress containing
aggregate information filed with PBGC
under that section. PBGC’s 4010
reporting regulation” (29 CFR part 4010)
implements section 4010 of ERISA.
Definitions

Section 4010.2 of PBGC’s 4010
reporting regulation contains the terms
used in part 4010 and their definitions.
The final rule, like the proposed,
amends this “Definitions” section to
include the term “Foreign entity,”
which is used in amendments to
§4010.9 describing the financial
information a filer is required to provide
to PBGC. This definition is similar to
the definition of “Foreign entity” in
§4043.2 of PBGC’s reportable events
regulation. The only difference is that
“information year” replaces “‘date the
reportable event occurs” in part (3) of
the definition so that part (3) is satisfied
for 4010 purposes if one of three tests
are met for the fiscal year that includes
the information year.

The final rule, like the proposed, also
adds to the list of common terms

referenced in §4010.2 the two terms it
defines in the general definitions
section of PBGC'’s regulations (§4001.2).
As explained above, under
“Terminology—29 CFR part 4001,”
those terms are ‘“Ultimate parent,” and
“U.S. entity.”

Filers

Section 4010.4 of the 4010 reporting
regulation prescribes who is a filer.
Paragraph (e) of this section explains
how reporting is applicable to plans to
which special funding rules apply. This
paragraph provides that except in
connection with the actuarial valuation
report, the special funding rules under
sections 104 and 402(b) of the Pension
Protection Act of 2006, Public Law 109-
280 (PPA) (applicable to multiple
employer plans of cooperatives and
charities, and plans of commercial
passenger airlines and airline caterers,
respectively) and under the Cooperative
and Small Employer Charity Pension
Flexibility Act of 2013, Public Law 113—
97, are disregarded for all other 4010
purposes. The final rule, like the
proposed, removes from paragraph (e)
the reference to PPA section 104
because it has expired.

Identifying Information

Section 4010.7 of the 4010 reporting
regulation describes what types of
identifying information each filer must
provide as part of its reporting.
Paragraph (a)(1) of this section specifies
what information is required to be
included about current members of the
filer’s controlled group, such as
identifying the legal relationships of
each controlled group member to the
other members. Filers identify the legal
relationships by entering a description,
e.g., parent, subsidiary, for each
member. Identifying the legal
relationships of controlled group
members in this way can be
burdensome to filers in larger controlled
groups and does not provide a clear
picture of the controlled group
structure, frustrating the intent of this
information.

The final rule, like the proposed,
provides a simple method for filers in
larger controlled groups to satisfy the
requirement in paragraph (a) of this
section. Instead of manually entering
“parent,” “subsidiary,” or other
relationship, filers with more than 10
controlled group members would just
submit with their filing an
organizational chart or other diagram
showing the relationship of the
controlled group members to each other.

Three commenters to the proposed
rule suggested that PBGC permit filers to
include an organizational chart with

their filing before the final rule is
effective, citing the reduced burden and
streamlining of requirements. Two of
the three noted that while many filers
have such diagrams readily available,
some do not, and requested that the
organizational chart be an optional
method for filers to satisfy the legal
relationship requirement.

PBGC considered these suggestions to
make the chart an optional method to
satisfy the legal relationship
requirement and decided not to make
the suggested change in the final rule.15
Submitting a chart, which commenters
agreed is something most companies
already have, reduces burden by
streamlining this reporting requirement
for most filers. While it may add some
burden for a minority of filers that do
not have such diagrams, having
controlled group member relationships
more clearly presented overall benefits
filers and PBGC by reducing the number
of follow up questions to clarify the
information as well as errors in data
entry of information.

PBGC also clarifies in the final rule
that for purposes of determining
whether the requirement to provide an
organizational chart applies, exempt
entities are disregarded, (i.e., the
requirement applies only to controlled
groups with more than 10 non-exempt
entities). For these filers, exempt
entities may, but need not be, included
in the organizational chart.

Plan Actuarial Information

Section 4010.8 of the 4010 reporting
regulation prescribes the plan actuarial
information a filer must provide.
Paragraph (d)(2) of this section sets the
actuarial assumptions and methods to
use for determining a plan’s benefit
liabilities. PBGC had heard from
practitioners that the assumptions in
paragraph (d)(2) as they apply to cash
balance pension plans are not clear and
don’t specify how a lump sum payment
(which is the assumption used by most
cash balance plans) under such a plan
should be converted to an annuity form.
The final rule provides needed guidance
with respect to cash balance plans on
these assumptions and changes the
paragraph’s structure to improve clarity.

The final rule, like the proposed,
reorganizes § 4010.8(d)(2) by combining
the actuarial assumptions of this section
into a table and includes an assumption

15PBGC did not issue guidance at the suggestion
of two commenters to permit plans to submit a
chart before a final rule is effective. As noted above,
some comments suggested that PBGC change its
proposed provision, therefore it would not be
appropriate to issue guidance before publishing a
final rule informing the public of PBGC’s decision
and the basis for it.
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that was inadvertently left out of the
table in the proposed rule. The table
includes the assumptions to use for
valuing benefit liabilities for cash
balance plans. Cash balance plan filers
must convert account balances to
annuity forms of payment using the
rules under section 411(b)(5)(B)(vi) of
the Code and 26 CFR 1.411(b)(5)-1(e)(2)
that specify the interest crediting rate
and annuity conversion rate upon plan
termination. In other words, for
purposes of reporting benefit liabilities,
a cash balance plan would be treated as
if terminated and lump sums converted
to annuity payments using the
assumptions in the applicable U.S.
Department of the Treasury regulation
cited above.

Two commenters asked PBGC to
clarify how benefit liabilities should be
determined for cash balance plans if the
annuity conversion basis includes a
mortality table that is automatically
updated each year to reflect expected
improvements in mortality experience
(such as the applicable mortality table
in section 417(e)(3) of the Code), and
notes that 26 CFR 1.411(b)(5)—
1(e)(2)(iii)(A)(2) provides that the
mortality table that applies as of the
annuity starting date is used if the
annuity starting date is after the date of
plan termination. The commenters
recommended that PBGC permit use of
the mortality table for the information
year for 4010 reporting.

PBGC agrees that for 4010 reporting
purposes expected improvements in
mortality experience that apply under a
cash balance plan for years after the
information year need not be reflected
in the calculation of benefit liabilities.
Accordingly, the final rule provides that
filers may disregard the updates to
reflect expected improvements in
mortality experience that are described
in 26 CFR 1.411(b)(5)-1(e)(2)(iii)(A)(2)
for the purpose of valuing benefit
liabilities under § 4010.8(d)(2).

The same commenters requested that
PBGC make this provision applicable for
4010 filings from cash balance plans
due for the second information year (i.e.,
2020) after the year in which the final
rule is effective. The commenters stated
that by the time a final rule is effective,
filers are likely to have already valued
benefit liabilities using different
assumptions for the 2019 information
year. PBGC recognizes that some filers
may have already begun or completed
such valuations for the 2019
information year using alternative
methods and that modifications may
need to be made to valuation software
to implement the final rule. In addition,
PBGC recognizes that having the new
rule apply for all 2020 information year

filings may pose problems for some
filers (e.g., a plan with a 7/1/2019-6/30/
2020 plan year reported in a filing for

a 1/1/2020-12/31/2020 information
year). Therefore, as stated in the “Dates”
section above, PBGC is making this
valuation method applicable to plan
years beginning on or after January 1,
2020. Cash balance plan filers may use
the method prescribed in the final rule
for valuing benefit liabilities for plan
years beginning before 2020, regardless
of which information year the filing is
for, but they are not required to do so.

Another commenter stated that it
assumed under the proposed rule that
pre-retirement mortality could still be
disregarded in determining benefit
liabilities for 4010 purposes if the plan
actuary does not use an assumption of
pre-retirement mortality for funding
purposes (as is permitted under
Treasury regulations).16 The
commenters requested that this be
clarified in the final rule. PBGC did not
consider this comment because for
purposes of determining benefit
liabilities using the assumptions under
section 4044 of ERISA and PBGC’s
regulation (as prescribed in section
4010(d) of ERISA), pre-retirement
mortality was never disregarded.

The final rule, like the proposed, also
includes edits to §4010.8(d)(3) to
conform citations to ERISA and the
Code and includes an additional edit to
improve readability.

Financial Information

Section 4010.9 of the 4010 reporting
regulation prescribes the financial
information a filer must submit to PBGC
for each member of the filer’s controlled
group. Paragraph (b) of this section
permits a filer to submit consolidated
financial statements if the financial
information of a controlled group
member is combined with the
information of other members in a
consolidated statement. However, if
consolidated information is reported,
paragraph (b)(2) had also required filers
to report revenues, operating income,
and net assets for each controlled group
member.

In PBGC’s 2017 Request for
Information (RFI) on Regulatory
Planning and Review of Existing
Regulations (noted in the “Background”
section of this preamble), a commenter
stated that some filers have difficulty
trying to identify and collect the three
types of information under
§4010.9(b)(2) for each controlled group
member and recommended that PBGC
modify the regulation to request this
detailed information only when

16 See 26 CFR 1.430(d)(1)(f)(2).

necessary as part of reviewing the plan
and controlled group financial
statements.

PBGC believes it can adequately
assess risks to participants and plans
without this detailed information, and
with the “off-the-shelf”” information on
U.S. entities with foreign parents, as
described below.17 Therefore, PBGC
proposed to remove the regulatory
requirement to provide controlled group
member-specific detail. Two
commenters to the proposed rule
supported the removal, and PBGC is
eliminating the requirement in the final
rule.

As noted above, the final rule, like the
proposed, also clarifies what financial
information must be provided for
controlled group members that are U.S.
entities where the ultimate parent is a
foreign entity. In addition to the
consolidated statements for the whole
controlled group, the filer must submit
consolidated (audited or unaudited)
financial statements on only the U.S.
entities that are members of the
controlled group. If consolidated
information is not available, the filer
must provide separate audited (or
unaudited) financial statements, or tax
returns if financial statements are not
available, for controlled group members
that are U.S. entities.

Lastly, §4010.9 allows filers to
indicate where PBGC can find required
financial information that is publicly
available (in lieu of submitting that
information to PBGC). Paragraph (d) of
this section on “submission of public
information” provides that a filer may
submit a statement indicating when the
financial information was made
available to the public and where PBGC
may obtain it. In PBGC’s experience,
these statements have led to general
websites, but not specific web pages
where the information required to be
reported can be found. Therefore, the
final rule, like the proposed, clarifies
that filers must provide the exact URL
for the web page where public financial
information is located. The example of
a Securities and Exchange Commission
filing in paragraph (d) is clarified
accordingly.

Waivers

Reporting under section 4010 of
ERISA is required if any one of three
conditions is met. However, PBGC can
waive reporting under its 4010 reporting
regulation and does so in three

17In PBGC Technical Update 19-1, issued
October 16, 2019, PBGC waived the requirement in
§4010.9(b)(2) to provide member-specific financial
information. See https://www.pbgc.gov/prac/other-
guidance/4010-financial-information-reporting-
waiver.
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situations (with discretion to waive in
others) under §4010.11 of the
regulation.

PBGC automatically waives reporting
where: (a) The aggregate funding
shortfall is not in excess of $15 million;
(b) the aggregate participant count is
less than 500; or (c) the sole reason
filing would otherwise be required is
because of either a statutory lien
resulting from missed contributions
over $1 million or outstanding
minimum funding waivers exceeding
the same amount, provided the missed
contributions or applications for
minimum funding waivers were
previously reported to PBGC.

PBGC received questions from
practitioners about which plans are
considered when determining if either
of the first two waivers apply.
Practitioners noted that the regulation
clearly states that for purposes of the
below-80 percent 4010 funding target
attainment percentage (FTAP) triggering
event for 4010 reporting (the “80% 4010
FTAP Gateway Test”) only plans
maintained by the controlled group on
the last day of the information year are
considered, but that the same is not
clear under §4010.11 for purposes of
determining whether either of the first
two waivers apply. Without specifying
“on the last day of the information
year,” the language of the aggregate
funding shortfall waiver in paragraph (a)
and the waiver for smaller plans in
paragraph (b) of §4010.11, could be
interpreted to mean that plans
maintained at any time during the plan
year must be included in the
determination of whether the waiver
applies. This is not the interpretation
that PBGC intended or believes is
reasonable in light of the standard in the
80% 4010 FTAP Gateway Test.
Therefore, the final rule, like the
proposed, modifies paragraphs (a) and
(b) of §4010.11 to insert “‘on the last day
of the information year.”

In response to practitioner questions,
PBGC had addressed in the proposed
rule when at-risk assumptions (under
section 303(i) of ERISA and section
430(i) of the Code) are to be used to
calculate the funding target for purposes
of the 4010 funding shortfall and
waiving reporting where a plan’s
aggregate funding shortfall is $15
million or less. The proposed rule
would have revised paragraph (a)(1)(i)
of §4010.11 to provide that at-risk
retirement and form of payment
assumptions are not required to be used
to determine the funding target used to
calculate the 4010 funding shortfall for
a plan unless the plan is in “at-risk
status” for funding purposes.

Commenters suggested that additional
guidance is needed with respect to how
the 4010 funding shortfall should be
determined for plans in at-risk status.
For example, commenters questioned
whether the phase-in rule provided in
section 303(i)(5) of ERISA for plans that
have been in at-risk status for fewer than
five consecutive years applies. They
suggested other clarifications with
respect to the participant count date for
the $700 per participant load, and the 4
percent expense load on the not at-risk
funding target.

As the commenters note, PBGC
intended for filers to be able to use
already-calculated amounts for purposes
of determining the 4010 funding
shortfall. But on further review, and in
light of the complications arising with
respect to the at-risk transition rules,
PBGC has decided to simplify a plan’s
calculations for determining whether
the $15 million aggregate funding
shortfall waiver applies. In this regard,
the final rule provides that the special
rules for at-risk plans in section 303(i)
of ERISA and section 430(i) of the Code
are disregarded for purposes of
determining the funding target
underlying the 4010 funding shortfall
for a plan, even if the plan is in at-risk
status. Based on PBGC’s review of plans
in at-risk status, disregarding the at-risk
rules solely for purposes of determining
whether the 4010 funding shortfall
waiver applies is unlikely to extend the
waiver to plans it wasn’t intended to
cover. PBGC believes it can reduce
administrative burden on plans while
maintaining the original intent and
integrity of this waiver.

Proposed Waiver

The primary condition triggering
reporting is that the 4010 FTAP of a
plan maintained by the contributing
sponsor or any member of its controlled
group, is less than 80 percent (the “80%
4010 FTAP Gateway Test” mentioned
above). Section 303(d)(2) of ERISA and
section 430(d)(2) of the Code provide
that in determining the FTAP of a plan
for a plan year, plan assets are reduced
by the amount of the plan’s prefunding
and funding standard carryover
balances. Plan sponsors are permitted
under section 303(f) of ERISA and
section 430(f) of the Code to elect to
reduce (i.e., waive) some or all of such
funding balances, and by doing so
increase the plan’s FTAP.18

PBGC is aware of situations where a
plan’s 4010 FTAP was below 80 percent
but would have been at least 80 percent
if such an election had been made

18 See 26 CFR 1.430(f)-1(f)(2) for rules on timing
of elections.

timely with respect to 4010 reporting.
To the extent the plan sponsor of these
plans are willing to waive funding
balances at a later date and thereby
commit not to use the funding balances
to satisfy the following year’s funding
requirement, PBGC believes it would be
appropriate to waive the 4010 reporting
requirement. Therefore, PBGC had
proposed to create an automatic 4010
reporting waiver where a plan sponsor
makes a “late”” election to reduce a
funding balance, and the plan’s FTAP
for 4010 purposes would have been
greater than or equal to 80 percent had
the election been timely made.

However, commenters raised issues
with how this automatic waiver would
work in practice. Some stated that such
a waiver could be useful, but only in
limited circumstances, and suggested
technical clarifications around its
application. Others requested clarity
specifically about what is a “late
election” to reduce a funding balance
for 4010 reporting purposes because, for
minimum funding purposes, “late
elections” do not take effect for the plan
year for which they are nominally made.
Additional questions concerned
whether a “late election” could be made
only if the funding balance existed on
the valuation date for the 4010 FTAP
and had not been used against required
minimum contributions, and the
amount by which funding balances
must be reduced.

PBGC considered these technical
questions and concurs with the
commenters that, as drafted, the
automatic waiver leaves many questions
unanswered. In light of this, and
because it is likely that this automatic
waiver would help only a few, if any,
filers, PBGC is not adopting the
proposed waiver in this final rule. PBGC
encourages the plan sponsor of a plan
with a 4010 FTAP below 80 percent
solely because of an administrative error
with respect to the timing of a funding
balance election to request a case-
specific waiver pursuant to §4010.11(d).

Commenters suggested that PBGC in
the final rule automatically waive 4010
reporting in other situations, such as
where a plan’s 4010 FTAP would have
been 80 percent or more (or the 4010
funding shortfall would have been less
than $15 million) if not for the timing
of a contribution that was made too late
to count as a prior year contribution
(i.e., more than 8v2 months after the end
of the prior plan year), as well as in
situations where 4010 reporting is
triggered by an acquisition. Creating
additional reporting waivers is beyond
the scope of this final rule, and PBGC
has not included automatic waivers for
the suggested situations. Where
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extenuating circumstances come into
play (e.g., a contribution was late
because it was inadvertently wired to
the wrong account), plan sponsors may
request a case-specific waiver pursuant
to §4010.11(d). PBGC reviews such
requests based on the facts and
circumstances of specific cases.

Termination of Single-Employer
Plans—29 CFR Part 4041

A single-employer plan covered by
PBGC’s insurance program may be
voluntarily terminated only in a
standard or distress termination. The
rules governing voluntary terminations
are in section 4041 of ERISA and
PBGC'’s regulation on Termination of
Single-Employer Plans (29 CFR part
4041), “termination of single-employer
plans regulation.”

Post-Distribution Certification

ERISA requires the plan administrator
of a plan terminating in a standard
termination to certify to PBGC that the
plan’s assets have been distributed to
pay all benefits under the plan.
Certification under section 4041(b)(3)(B)
of ERISA must be made within 30 days
after the final distribution of assets is
completed.

Section 4041.29 of the termination of
single-employer plans regulation
requires a plan administrator to submit
by the 30-day statutory deadline a
“post-distribution certification” (i.e.,
PBGC Form 501). PBGC has heard from
practitioners that it is sometimes
challenging to collect all of the
information required to be submitted as
an attachment to Form 501 within the
prescribed timeframe (e.g.,
documentation that benefit obligations
were settled for all participants
including copies of cancelled checks in
the case of lump sum distributions) and
have asked whether PBGC could extend
the certification deadline.

While PBGC cannot extend the
statutory deadline for certifications, the
final rule, like the proposed, amends
§4041.29(a) to provide an alternative
filing option for plan administrators
who need more time to complete the
PBGC Form 501. This alternative
permits a plan administrator to submit
a completed PBGC Form 501 within 60
days after the last distribution date for
any affected party if the plan
administrator certifies to PBGC that all
assets have been distributed in
accordance with section 4044 of ERISA
and 29 CFR part 4044 (in an email or
otherwise, as described in the
instructions to the Form 501) within 30
days after the last distribution date for
any affected party.

The proposed rule revised
§4041.29(b) and paragraph (d)(2) of
§4041.30 (requests for deadline
extensions) only to account for the
proposed changes to §4041.29(a).

One commenter expressed support for
the additional time to file a Form 501
in §4041.29(a)(2).

The same commenter suggested that
PBGC modify proposed § 4041.29(b) in
the final rule to clarify when PBGC
would begin assessing penalties for
required information not received by the
deadlines in § 4041.29(a). Penalties
under section 4071 of ERISA apply
where there is a failure to timely
provide required information. Thus,
penalties may be assessed where a filing
(e.g., the Form 501) is not filed by the
stated deadline, or where a filing is
submitted on time, but some or all
required information is omitted or
wrong. The commenter suggested the
language of proposed §4041.29(b)—that
PBGC will assess a penalty “only to the
extent a completed Form 501 is filed
more than 90 days after the distribution
deadline (including extensions) under
§4041.28(a)’—could imply that PBGC
may assess a penalty on an incomplete
Form 501 before the 90-day threshold is
reached. The commenter suggested
replacing the words “only to the extent”
with the words “only if”” to clarify that
penalties may only be assessed if
required filings are submitted more than
90 days after the distribution deadline.

PBGC’s proposed changes in
§4041.29 to provide an alternative filing
deadline for the Form 501 were not
intended to alter the long-standing
penalty relief provided for in
§4041.29(b). Therefore, the final rule
modifies the language in paragraph (b)
to make clear that PBGC will not assess
a penalty if the required information
(e.g., the certification or Form 501) is
filed within 90 days after the
distribution deadline.

Premium Rates—29 CFR Part 4006

Under sections 4006 and 4007 of
ERISA, plans covered by the
termination insurance program under
title IV of ERISA must pay premiums to
PBGC. Section 4006 of ERISA deals with
premium rates, including the
computation of premiums, and PBGC'’s
regulation on Premium Rates in 29 CFR
part 4006, “‘premium rates regulation,”
implements section 4006 of ERISA.

Determination of Unfunded Vested
Benefits—Plans to Which Special
Funding Rules Apply

Section 4006.4 of the premium rates
regulation, which provides rules for
determining unfunded vested benefits,
states in paragraph (f) that plans subject

to special funding rules must disregard
those rules and determine unfunded
vested benefits for premium purposes in
the same manner as all other plans.
Section 4006.4(f) referred to the special
funding rules under sections 104, 105,
106, and 402(b) of the Pension
Protection Act of 2006, Public Law 109-
280 (PPA), that are applicable to
multiple employer plans of cooperatives
and charities, PBGC settlement plans,
plans of government contractors, and
plans of commercial passenger airlines
and airline caterers.

The final rule, like the proposed,
removes references to PPA sections 104,
105, and 106 because those provisions
have expired. It adds a reference to the
special funding rules of section 306 of
ERISA and section 433 of the Code that
apply to certain multiple-employer
defined benefit pension plans
maintained by certain cooperatives and
charities, and that were added in
2014.19

Variable-Rate Premium Exemptions;
Plans Terminating in Standard
Terminations

In general, a single-employer plan
pays a variable-rate premium (VRP) for
the plan year ten-and-a-half months
after the plan year begins based on the
level of the plan’s underfunding at the
beginning of the plan year. In 2014, as
part of PBGC’s regulatory review
process, PBGC amended its premium
rates regulation to provide for a VRP
exemption for the year in which a
standard termination of a plan is
completed (2014 rule”). PBGC adopted
this exemption because it did not seem
appropriate to require a VRP of a
terminating plan based on the
underfunding at the beginning of the
year when, by the time the premium
was due (or shortly thereafter), the
sponsor had fully funded the plan and
distributed all accrued benefits (i.e.,
purchased annuities or paid lump sums)
and PBGC coverage had ceased.20

PBGC has received questions from
practitioners as to whether a plan
qualifies for this “final year” exemption
if a large number of participants are
spun off to a new plan or transferred to
another existing plan during the year in
which the termination is completed. It
had been suggested that, if the

19 Cooperative and Small Employer Charity
Pension Flexibility Act, Public Law 113-97 (Apr. 7,
2014).

20 Before 2014, the standard termination VRP
exemption in § 4006.5(a)(3) was available only if the
proposed date of termination was in a prior year,
but the plan had not yet completed the close-out
by the end of that year. The 2014 rule expanded
that exemption to include plans that are able to
complete the termination within one plan year. See
79 FR 13547, 13553 (March 11, 2014).
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exemption applies, a plan sponsor could
significantly reduce its VRP because the
transferor plan would not owe any VRP
for its final year and the transferee plan
would owe, at most, a pro-rata VRP for
the plan year in which the transfer
occurs.2! However, the VRP exemption
does not apply in this type of
transaction because the benefits of most
of the participants who were in the plan
at the beginning of the year would not
be fully funded or paid in full, and for
those participants, PBGC coverage
would still be in effect. PBGC added
language to the 2018 premium filing
instructions to highlight to filers that the
VRP exemption does not apply in such
cases.

In light of these questions, the final
rule, like the proposed, amends
§4006.5(a)(3) of the premium rates
regulation to expressly state that a plan
does not qualify for the VRP exemption
for the year in which a standard
termination of the plan is completed if
the plan engages in a spinoff during the
premium payment year. In addition, the
final rule provides an exception where
the spinoff is de minimis pursuant to
the regulations under section 414(1) of
the Code, i.e., generally fewer than 3
percent of the assets are spun off. In
other words, the VRP exemption applies
for the year in which a standard
termination for the plan is completed
even if the plan engages in a de minimis
spinoff during the year.

To distinguish cases where the
termination has not yet been completed,
the final rule, like the proposed, moves
the exemption for certain plans in the
process of completing a standard
termination initiated in a prior year
from § 4006.5(a)(3) to §4006.5(a)(4) of
the premium rates regulation.

PBGC received three comments with
respect to its proposed amendment to
§4006.5(a)(3). Two commenters
acknowledged that this provision is
“clear and workable.” Three
commenters suggested that it represents
a change to the current provision and
requested that it apply only
prospectively. PBGC disagrees that the
amendment represents a change to the
provision. PBGC believes its
interpretation of the 2014 rule is the
only reasonable one. It is based directly
on the regulation’s application to a plan
that “makes a final distribution of assets
in a standard termination during the
premium payment year.” The preamble

211f the transferee plan is an existing plan, the
additional underfunding resulting from the transfer
would not be reflected in its VRP because
underfunding for VRP purposes is measured at the
beginning of the year. If the transferee plan is a new
plan, it would owe only a pro-rata VRP (see
§4006.5(f)(1)).

to the 2014 rule states plainly that the
exemption applies only when all
benefits are fully satisfied in accordance
with the standard termination rules. A
plan that first transfers benefits (and
associated assets) to another plan before
completing a standard termination does
not make a final distribution of assets in
satisfaction of all benefits. As explained
in the proposed rule, the amendment to
§4006.5(a)(3) is merely to expressly
state the circumstances in which a plan
does not qualify for the VRP exemption.
Therefore, the final rule does not
provide an applicability date for this
provision.

Participant Count Date; Certain
Transactions

To determine the flat-rate premium
for a plan year, participants are counted
on the “participant count date,”
generally the day before the plan year
begins. Changes in the participant count
during the plan year do not affect that
year’s flat-rate premium. Under the
premium rates regulation, a special rule
(§ 4006.5(e)) shifts the participant count
date to the first day of the plan year in
specified situations that take place at
the beginning of a plan year so that the
change in participant count is
recognized immediately rather than a
year later (i.e., the “special rule”).
Situations where this special rule
applies include:

o The first plan year a plan exists.

e A plan year in which a plan is the
transferor plan in the case of a
beginning of year non-de minimis
spinoff.

e A plan year in which a plan is the
transferee plan in the case of a
beginning of year non-de minimis
merger.

For example, consider a scenario
where Plan A, a calendar year plan,
spins off a group of participants (and the
corresponding assets and liabilities) into
new Plan B at the beginning of Plan A’s
2018 plan year (assume the spinoff is
not de minimis). Because of the special
rule, both plans count participants on
the first day of the year which means
Plan B owes a 2018 flat-rate premium on
behalf of the transferred participants,
but Plan A does not.

PBGC received questions from
practitioners as to whether the special
rule applies to the transferee plan in a
situation where spun off participants are
transferred to an existing plan instead of
a new plan. These practitioners believed
the premium filing instructions could be
interpreted to provide that the special
rule does not apply to the transferee
plan in this plan-to-plan transfer.

As explained in the proposed rule,
that interpretation would lead to an

inconsistent result. For example,
assume that instead of spinning off
participants into a new plan, Plan A (in
the above example) had transferred
those participants to a pre-existing Plan
C (also a calendar year plan) at the
beginning of Plan C’s 2018 plan year. As
noted above, the special rule would
apply to Plan A, so Plan A would not
include the transferred participants in
its participant count. But, if the special
rule does not apply to Plan C (i.e., to the
transferee plan), Plan C would count
participants on the day before the
transfer. That would mean that neither
Plan A nor Plan C would owe flat-rate
premiums on behalf of the transferred
participants for 2018.

Therefore, PBGC is adopting in the
final rule its proposed clarifications to
the special rule in paragraph (e) of
§4006.5 to clarify that, in such plan-to-
plan transfers, the participant count
date of the transferee plan shifts to the
first day of its plan year. Doing so makes
clear that the transferee plan, in such a
transaction, owes flat-rate premiums on
behalf of the transferred participants.
This provision generally operates where
both plans have the same plan year and
the transfer takes place at the beginning
of the plan year.

As noted above, the special rule also
applies where a plan is the transferee
plan in the case of a beginning-of-year
non-de minimis merger. For example, if
two calendar year plans merge at the
beginning of 2018, the surviving plan’s
participant count date is shifted to
January 1, 2018. As a result, the
surviving plan owes 2018 flat-rate
premiums on behalf of the participants
who were previously in the transferor
plan.

PBGC exempted de minimis mergers
from this special rule because PBGC felt
the burden resulting from shifting the
participant count date was not justified
in the case of a de minimis merger
because the number of participants for
whom neither plan would owe a flat-
rate premium would be relatively small
(i.e., the regulations under section 414(1)
of the Code provide that a merger is de
minimis where the liabilities of the
smaller plan are less than 3 percent of
the assets of the larger plan).

PBGC received questions from
practitioners as to whether this de
minimis exemption applies where the
surviving plan is the smaller plan. It had
been suggested that, if the exemption
applies, a plan sponsor could avoid
paying flat-rate premiums on behalf of
the large plan participants simply by
merging it into a much smaller plan. In
one case, a consultant reported that a
plan sponsor was considering a strategy
to establish a new plan covering only a
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few employees so that it could merge a
large plan into the new small plan at the
beginning of the next year and avoid
paying flat-rate premiums on behalf of
the large plan participants. These results
are inconsistent with the intent of the
special rule and de minimis exception.

The final rule, like the proposed,
clarifies that the special rule in
paragraph (e) of § 4006.5 applies in the
case of a beginning-of-year merger
where a large plan is merged into a
smaller plan (i.e., the exception for de
minimis mergers does not apply if the
transaction is structured such that the
smaller plan is the surviving plan).

PBGC received four comments with
respect to the proposed provisions
clarifying the special participant count
date rule. While the commenters
appreciated clarification of the rules,
they believed the clarifications
represented changes and should be
applied only prospectively. Two of
these commenters stated that some
sponsors had completed transactions
(e.g., plan mergers) in reliance on their
interpretation of how the special
participant count date rules work. PBGC
considered these comments. However,
the provisions do not affect whether a
transaction was (or was not)
permissible. Rather, they simply set
forth when the special rules apply in
determining the participant count date.
And as explained in the proposed rule,
the provisions are merely clarifications
of the existing special rules and as such,
the final rule does not provide an
applicability date for these provisions.

Two commenters recommended that
PBGC eliminate the exceptions to the
special rule for de minimis transactions
(e.g., spinoffs, mergers) and three
commenters recommended that the
special rule, which currently applies
only to transactions that occur at the
beginning of a plan year, also apply to
transactions that occur on the last day
of the prior plan year. PBGC considered
the comments and believes it would not
be appropriate to implement either
change without providing an
opportunity for public comment. PBGC
believes both suggestions merit
consideration and intends to do
additional research and analysis to
determine if such changes are warranted
and/or appropriate. In particular, PBGC
is concerned that eliminating the de
minimis exception could result in some
plans owing larger premiums than
under the current rule.

Premium Proration for Certain Short
Plan Years

The special rule in §4006.5(f) of
PBGC’s premium rates regulation allows
plan administrators to pay prorated VRP

and flat-rate premiums for a short plan
year and lists the four circumstances
that would create a short plan year. One
of those circumstances is where the
plan’s assets are distributed pursuant to
the plan’s termination. For example, if
a plan distributed its assets in a
standard termination with a final short
plan year covering nine months (i.e., 75
percent of a full year), the calculated
premium would be reduced by 25
percent.

This rule makes sense where all
accrued benefits are distributed (i.e.,
purchased annuities or paid lump sums)
and PBGC'’s coverage ends. However,
where a completed termination is
preceded in the same year by a spinoff
of a group of the plan’s participants to
another plan, the transferred
participants remain in the insurance
program and PBGC coverage of their
benefits is still in effect. It has been
suggested that a plan sponsor could use
this rule to significantly reduce its
premium obligation for the year simply
by transferring most of its participants
to another plan early in the plan year
and then terminating what’s left of the
transferor plan (and, thus, owing only a
pro-rata premium for its final short plan
year).

In view of these considerations, the
final rule, like the proposed, changes
the circumstances under which the
premium is prorated for a short plan
year resulting from a plan’s termination
to exclude situations where the plan
engages in a spinoff in that same year,
unless the spinoff is de minimis
pursuant to the regulations under
section 414(1) of the Code, (i.e.,
generally fewer than 3 percent of the
assets are spun off). As stated in the
DATES section above, this provision is
applicable for plan years beginning in or
after 2020. In addition, the final rule,
like the proposed, replaces the words
“excess assets” in §4006.5(f)(3) with
“residual assets under section 4044(d)
of ERISA” to be consistent with the
statutory language.

Miscellaneous

This final rule corrects and updates
the phone numbers for the PBGC
multiemployer program division contact
and the PBGC Participant and Plan
Sponsor Advocate in the model notices
contained in Appendix A to part 4233,
the Partitions of Eligible Multiemployer
Plans regulation.

Executive Orders 12866, 13563, and
13771

The Office of Management and Budget
(OMB) has determined that this

rulemaking is not a “‘significant
regulatory action” under Executive

Order 12866. Accordingly, this final
rule is exempt from Executive Order
13771, and OMB has not reviewed it
under Executive Order 12866.

Executive Order 12866 directs
agencies to assess all costs and benefits
of available regulatory alternatives and,
if regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity).

Although this is not a significant
regulatory action under Executive Order
12866, PBGC has examined the
economic and policy implications of
this final rule. Most of the final rule
amendments clarify regulations and
remove outdated provisions, which are
neutral in their impact. A few would
minimally affect the time and cost of
reporting for plans and sponsors, which
is discussed in the Paperwork
Reduction Act section below.

Section 6 of Executive Order 13563
requires agencies to rethink existing
regulations by periodically reviewing
their regulatory program for rules that
“may be outmoded, ineffective,
insufficient, or excessively
burdensome.” These rules should be
modified, streamlined, expanded, or
repealed as appropriate. PBGC has
identified technical corrections,
clarifications, and improvements to
some of its regulations and has included
those amendments in this final rule.
PBGC expects to propose periodic
rulemakings of this nature to revise its
regulations as necessary for minor
technical corrections and clarifications
to rules.

Regulatory Flexibility Act

The Regulatory Flexibility Act 22
imposes certain requirements with
respect to rules that are subject to the
notice and comment requirements of
section 553(b) of the Administrative
Procedure Act and that are likely to
have a significant economic impact on
a substantial number of small entities.
Unless an agency determines that a final
rule is not likely to have a significant
economic impact on a substantial
number of small entities, section 604 of
the Regulatory Flexibility Act requires
that the agency present a final
regulatory flexibility analysis at the time
of the publication of the final rule
describing the impact of the rule on
small entities and steps taken to
minimize the impact. Small entities
include small businesses, organizations,
and governmental jurisdictions.

225 U.S.C. 601 et seq.
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Small Entities

For purposes of the Regulatory
Flexibility Act requirements with
respect to this final rule, PBGC
considers a small entity to be a plan
with fewer than 100 participants. This
is substantially the same criterion PBGC
uses in other regulations 23 and is
consistent with certain requirements in
title I of ERISA 24 and the Code,2° as
well as the definition of a small entity
that the Department of Labor has used
for purposes of the Regulatory
Flexibility Act.26

Thus, PBGC believes that assessing
the impact of this final rule on small
plans is an appropriate substitute for
evaluating the effect on small entities.
The definition of small entity
considered appropriate for this purpose
differs, however, from a definition of
small business based on size standards
promulgated by the Small Business
Administration 27 under the Small
Business Act. Therefore, PBGC
requested comments on the
appropriateness of the size standard
used in evaluating the impact of the
amendments in this proposed rule on
small entities. PBGC received no
comments on this point.

Certification

Based on its definition of small entity,
PBGC certifies under section 605(b) of
the Regulatory Flexibility Act that the
amendments in this final rule would not
have a significant economic impact on
a substantial number of small entities.
As explained above under ‘“Executive
Orders 12866, 13563, and 13771,” some
of the amendments reduce requirements
for plans and sponsors, including for
small plans, resulting in administrative
savings, or have a very minimal cost
impact as discussed in the Paperwork
Reduction Act section below. Most of
the amendments clarify regulations and
remove outdated provisions, which are
neutral in their impact. Accordingly, as
provided in section 605 of the
Regulatory Flexibility Act, sections 603
and 604 do not apply.

23 See, e.g., special rules for small plans under
part 4007 (Payment of Premiums).

24 See, e.g., section 104(a)(2) of ERISA, which
permits the Secretary of Labor to prescribe
simplified annual reports for pension plans that
cover fewer than 100 participants.

25 See, e.g., section 430(g)(2)(B) of the Code,
which permits single-employer plans with 100 or
fewer participants to use valuation dates other than
the first day of the plan year.

26 See, e.g., DOL’s final rule on Prohibited
Transaction Exemption Procedures, 76 FR 66637,
66644 (Oct. 27, 2011).

27 See, 13 CFR 121.201.

Paperwork Reduction Act

PBGC is submitting changes to the
information requirements under this
final rule to the Office of Management
and Budget (OMB) for review and
approval under the Paperwork
Reduction Act (PRA). An agency may
not conduct or sponsor, and a person is
not required to respond to, a collection
of information unless it displays a
currently valid OMB control number.
Most of the changes PBGC is making are
revisions to filing instructions, where
necessary or helpful, to incorporate the
clarifications in the final rule.
Therefore, PBGC estimates the final rule
would have a minimal impact on the
hour and cost burden of reporting as
described below.

Reportable Events Regulation

The collection of information in part
4043 is approved under control number
1212-0013 (expires February 28, 2022).
The current information collection
requirements in part 4043 have an
estimated annual hour burden of
approximately 1,855 hours and a cost
burden of $439,500. PBGC’s instructions
for Form 10 and Form 10-Advance are
being updated to describe, as necessary
or helpful, the clarifications made by
the final rule and for other
informational purposes. The
clarifications incorporated in the
instructions would replace or augment
existing language but would not create
additional filing burden. However, the
final rule would reduce reporting of
active participant reduction events by
eliminating the two-year lookback
requirement. PBGC estimates that the
approximately 180 filings it receives for
active participant reduction events per
year would be reduced by
approximately 38 percent. Therefore,
PBGC estimates that the total average
annual hour burden under the final rule
would be approximately 1,641 hours
and the cost burden $388,890.

Annual Financial and Actuarial
Information Reporting Regulation

The collection of information in part
4010 is approved under control number
1212-0049 (expires May 31, 2022). The
current information collection
requirements have an estimated annual
hour burden of 532 hours and a cost
burden of $12,871,040.

PBGC’s 4010 reporting e-filing
instructions are being updated, as
necessary or helpful, to describe the
clarifications made by the final rule.
The clarifications incorporated in the
instructions replace existing language,
and therefore would not create
additional filing burden in these

instances. With respect to the
requirement in §4010.7 to submit an
organizational chart or other diagram in
place of information describing legal
relationships of controlled group
members, PBGC expects this change
will reduce burden for most filers, but
may increase burden for filers that do
not have an organizational chart readily
available. Overall, PBGC estimates that
this requirement will not change the
aggregate hour and cost burden.

However, PBGC estimates that the
final rule would reduce filer burden by
eliminating the requirement of
§4010.9(b)(2) to provide the revenues,
operating income, and net assets for
each controlled group member if a filer
is submitting consolidated financial
information. (Former Question 2 on
Schedule F, Section II, of the e-4010
module of PBGC'’s e-filing portal.) PBGC
estimates that approximately 62 percent
of a projected 560 filers per year (347.2
filers) are required to file Question 2
financial information. Based on
estimates of the average hour and cost
burden of this requirement, PBGC
estimates that by eliminating it, the final
rule would reduce total average annual
filer burden by approximately 17 hours
and $7,742. Therefore, PBGC estimates
the aggregate annual hour burden under
the final rule would be approximately
515 hours and the cost burden
$12,863,298.

Termination of Single-Employer Plans
Regulation

The collection of information in part
4041 is approved under control number
1212-0036 (expires March 31, 2021).
The current information collection
requirements in part 4041 (which
includes standard and distress
terminations) have an estimated annual
hour burden of 29,890 hours and a cost
burden of $5,963,400.

The final rule would revise § 4041.29
to provide plan administrators of plans
terminating in a standard termination
the option of more time to complete a
PBGC Form 501. PBGC estimates up to
5 minutes of time—for those plan
administrators who would choose this
option—to review the instructions and
send an email to PBGC’s standard
termination filings email address to
certify that distributions have been
made timely. There is no change in the
information requirements contained in
the PBGC Form 501.

PBGC estimates that approximately 25
percent of standard termination filers
per year would choose this option. With
a projected average increase in standard
terminations over the current inventory,
the total additional average hourly
burden for this information collection



6058

Federal Register/Vol. 85, No. 23/Tuesday, February 4, 2020/Rules and Regulations

would be approximately 31 hours (25
percent of 1,503 plans = 375 plans x 5
minutes per plan (0.083 hours) = 31
hours). While PBGC projects this
minimal additional time to review and
send an email under the new option,
overall compliance for plan
administrators would be eased by
extending the time to file.

Premium Rates Regulation

The collection of information with
respect to premiums is approved under
control number 1212—-0009 (expires
February 28, 2022). PBGC’s
Comprehensive Premium Filing
Instructions are being updated to reflect
the changes made by the final rule to the
premium provisions. The updates
incorporated in the instructions replace
existing language and therefore would
not create additional filing burden.

List of Subjects

29 CFR Part 4001

Business and industry, Organization
and functions (Government agencies),
Pension insurance, Pensions, Small
businesses.

29 CFR Part 4006

Employee benefit plans, Pension
insurance.
29 CFR Part 4010

Pension insurance, Pensions,
Reporting and recordkeeping
requirements.

29 CFR Part 4041

Employee benefit plans, Pension
insurance, Pensions.

29 CFR Part 4043
Employee benefit plans, Pension

insurance, Reporting and recordkeeping
requirements.

29 CFR Part 4233

Employee benefit plans, Pension
insurance, Reporting and recordkeeping
requirements.

For the reasons stated in the
preamble, PBGC amends 29 CFR parts
4001, 4006, 4010, 4041, 4043, and 4233
as follows:

PART 4001—TERMINOLOGY

m 1. The authority citation for part 4001
continues to read as follows:

Authority: 29 U.S.C. 1301, 1302(b)(3).
m 2. Amend §4001.2 by adding in
alphabetical order definitions for “U.S.

entity” and “Ultimate parent” to read as
follows:

§4001.2 Definitions

* * * * *

U.S. entity means an entity subject to
the personal jurisdiction of the U.S.
district courts. Ultimate parent means
the parent at the highest level in the
chain of corporations and/or other
organizations constituting a parent-
subsidiary controlled group.

* * * * *

PART 4006—PREMIUM RATES

m 3. The authority citation for part 4006
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1306,
1307.

m 4. Amend § 4006.4 by revising
paragraph (f) to read as follows:

§4006.4 Determination of unfunded vested
benefits.
* * * * *

(f) Plans to which special funding
rules apply. The following statutory
provisions are disregarded for purposes
of determining unfunded vested benefits
(whether the standard premium funding
target or the alternative premium
funding target is used):

(1) Section 402(b) of the Pension
Protection Act of 2006, Public Law 109-
280, dealing with certain frozen plans of
commercial passenger airlines and
airline caterers.

(2) Section 306 of ERISA and section
433 of the Code, dealing with certain
defined benefit pension plans
maintained by certain cooperatives and
charities.

m 5.In §4006.5:

m a. Revise paragraphs (a) introductory
text and (a)(3);

m b. Redesignate paragraph (a)(4) as
paragraph (a)(5);

m c. Add a new paragraph (a)(4); and

m d. Revise paragraphs (e) and (f)(3).

The revisions and addition read as
follows:

§4006.5 Exemptions and special rules.

(a) Variable-rate premium
exemptions. A plan described in any of
paragraphs (a)(1) through (5) of this
section is not required to determine or
report its unfunded vested benefits
under § 4006.4 and does not owe a
variable-rate premium under
§4006.3(b).

* * * * *

(3) Certain plans completing a
standard termination. A plan is
described in this paragraph if it—

(i) Makes a final distribution of assets
in a standard termination during the
premium payment year, and

(ii) Did not engage in a spinoff during
the premium payment year, unless the
spinoff is de minimis pursuant to the
regulations under section 414(1) of the
Code.

(4) Certain plans in the process of
completing a standard termination
initiated in a prior year. A plan is
described in this paragraph if —

(i) The plan administrator has issued
notices of intent to terminate the plan in
a standard termination in accordance
with section 4041(a)(2) of ERISA;

(ii) The proposed termination date set
forth in the notice of intent to terminate
is before the beginning of the premium
payment year; and

(iii) The plan ultimately makes a final
distribution of plan assets in
conjunction with the plan termination.
* * * * *

(e) Participant count date; certain
transactions. (1) The participant count
date of a plan described in paragraph
(e)(2) or (3) of this section is the first day
of the premium payment year.

(2) With respect to a transaction
where some, but not all, of the assets
and liabilities of one plan (the
“transferor plan”) are transferred into
another plan (the “transferee plan”’)—

(i) The transferor plan if the spinoff is
not de minimis and is effective at the
beginning of the transferor plan’s
premium payment year; and

(ii) The transferee plan if the
transferor plan meets the criteria in
paragraph (e)(2)(i) of this section and
the transfer occurs at the beginning of
the transferee plan’s premium payment
year.

(3) With respect to a merger effective
at the beginning of the premium
payment year, the transferee plan if—

(i) The merger is not de minimis; or

(ii) The assets of the transferee plan
immediately before the merger are less
than the total assets transferred to the
transferee plan in the merger.

(4) For purposes of this paragraph (e),
“de minimis” has the meaning
described in regulations under section
414(1) of the Code (for single-employer
plans) or in part 4231 of this chapter (for
multiemployer plans).

* % %

(3) Distribution of assets. The plan’s
assets (other than any residual assets
under section 4044(d) of ERISA) are
distributed pursuant to the plan’s
termination, but only if the plan did not
engage in a spinoff during the plan year,
unless the spinoff is de minimis
pursuant to the regulations under
section 414(1) of the Code.

* * * * *

PART 4010—ANNUAL FINANCIAL AND
ACTUARIAL INFORMATION
REPORTING

m 6. The authority citation for part 4010
continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1310.
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m 7.In §4010.2:
m a. Amend the introductory text by
removing “and” before “unreduced”
and adding at the end of the sentence “,
ultimate parent, and U.S. entity”’; and
m b. Add in alphabetical order a
definition for “Foreign entity”.

The addition reads as follows:

§4010.2 Definitions.

* * * * *

Foreign entity means a member of a
controlled group that —

(1) Is not a contributing sponsor of a
plan;

(2) Is not organized under the laws of
(or, if an individual, is not a domiciliary
of) any state (as defined in section 3(10)
of ERISA); and

(3) For the fiscal year that includes
the information year, meets one of the
following tests—

(i) Is not required to file any United
States Federal income tax form;

(ii) Has no income reportable on any
United States Federal income tax form
other than passive income not
exceeding $1,000; or

(iii) Does not own substantial assets in
the United States (disregarding stock of
a member of the plan’s controlled
group) and is not required to file any
quarterly United States income tax

returns for employee withholding.

m 8. Amend §4010.4 by revising
paragraph (e) to read as follows:

§4010.4 Filers.

* * * * *

(e) Certain plans to which special
funding rules apply. Except for purposes
of determining the information to be
submitted under §4010.8(h) (in
connection with the actuarial valuation
report), the following statutory

provisions are disregarded for purposes
of this part:

(1) Section 402(b) of the Pension
Protection Act of 2006, Public Law 109-
280, dealing with certain frozen plans of
commercial passenger airlines and
airline caterers.

(2) Section 306 of ERISA and section
433 of the Code, dealing with certain
defined benefit pension plans
maintained by certain cooperatives and
charities.

m 9. Amend § 4010.7 by revising
paragraph (a) to read as follows:

§4010.7 Identifying information.

(a) Filers. Each filer is required to
provide, in accordance with the
instructions on PBGC’s website, http://
www.pbgc.gov, the following identifying
information with respect to each
member of the filer’s controlled group
(excluding exempt entities)—

(1) Current members; individual
member information. For each entity
that is a member of the controlled group
as of the end of the filer’s information
year—

(i) The name, address, and telephone
number of the entity;

(ii) The nine-digit Employer
Identification Number (EIN) assigned by
the IRS to the entity (or if there is no
EIN for the entity, an explanation); and

(iii) If the entity became a member of
the controlled group during the
information year, the date the entity
became a member of the controlled
group.

(2) Current members; legal
relationships of members. If, as of the
end of the filer’s information year, the
filer’s controlled group consists of—

(i) Ten or fewer members (excluding
exempt entities), the legal relationship
of each entity to the plan sponsor (for
example, parent, subsidiary).

TABLE 1 TO PARAGRAPH (d)(2)(ii)

(ii) More than ten members (excluding
exempt entities), an organizational chart
or other diagram showing the members
of the filer’s controlled group as of the
end of the filer’s information year and
the legal relationships of the members to
each other. Exempt entities may, but
need not, be included in this
organizational chart or diagram.

(3) Former members. For any entity
that ceased to be a member of the
controlled group during the filer’s
information year, the date the entity
ceased to be a member of the controlled
group and the identifying information
required by paragraph (a)(1) of this
section as of the day before the entity
left the controlled group.

* * * * *

m 10. Amend §4010.8 by revising
paragraphs (d)(2) and (3) to read as
follows:

§4010.8 Plan actuarial information.
* * * * *

(d)* * *

(2) Actuarial assumptions and
methods. The value of benefit liabilities
must be determined using the rules in
paragraphs (d)(2)(i) through (iii) of this
section.

(i) Benefits to be valued. Benefits to be
valued include all benefits earned or
accrued under the plan as of the end of
the plan year ending within the
information year and other benefits
payable from the plan including, but not
limited to, ancillary benefits and
retirement supplements, regardless of
whether such benefits are protected by
the anti-cutback provisions of section
411(d)(6) of the Code.

(ii) Actuarial assumptions. The value
of benefit liabilities must be determined
using the actuarial assumptions
described in the following table:

Assumptions:
Interest
Form of payment
Expenses

Decrements
o Mortality
o Retirement

As prescribed in accordance with
§4044.52(a).

§4044.51.

§4044.52(d).

§4044.53.
§§ 4044.55-4044.57.

e Other decrements (e.g., turnover, dis-
ability).

Either Option 1 or Option 2—

Option 1

Disregard (i.e., assume 0% probability of
decrements other than mortality or retire-
ment occurring).

Option 2

Use the same assumptions as used to deter-
mine the minimum required contribution
under section 303 of ERISA and section
430 of the Code for the plan year ending
within the filer's information year.

If there is no distinction between termination
and retirement assumptions, reflect only
rates for ages before the Earliest PBGC
Retirement Date (as defined in §4022.10 of
this chapter).


http://www.pbgc.gov
http://www.pbgc.gov
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TABLE 1 TO PARAGRAPH (d)(2)(ii)—Continued

Cash balance plan account conversions

Section 204(b)(5)(B)(vi) of ERISA and section 411(b)(5)(B)(vi) of the Code (which deal with the
interest crediting rate and annuity conversion rates), as if the plan terminated on the last day
of the plan year ending within the filer's information year. Expected improvements in mortality
experience that apply under the plan for periods after the information year may be disregarded
for valuing benefit liabilities for 4010 reporting purposes.

Other (e.g., cost-of-living increases, marital sta-
tus).

Use the same assumptions as used to determine the minimum required contribution under
section 303 of ERISA and section 430 of the Code for the plan year ending within the filer's in-

formation year.

(iii) Future service. Future service
expected to be accrued by an active
participant in an ongoing plan during
future employment (based on the
assumptions used to determine benefit
liabilities) must be included in
determining the earliest and unreduced
retirement ages used to determine the
expected retirement age and in
determining an active participant’s
entitlement to early retirement subsidies
and supplements at the expected
retirement age. See the examples in
paragraph (e) of this section.

(3) Special actuarial assumptions for
exempt plan determination. Solely for
purposes of determining whether a plan
is an exempt plan for an information
year, the value of benefit liabilities may
be determined using the same
retirement assumptions as used to
determine the minimum required
contribution under section 303 of ERISA
and section 430 of the Code for the plan
year ending within that information
year without regard to the at-risk
assumptions of section 303(i) of ERISA
and section 430(i) of the Code.

* * * * *

m 11. Amend § 4010.9 by removing
“Web site” and adding in its place
“website”” in paragraph (a) introductory
text and revising paragraphs (b), (d), and
(e).

The revisions read as follows:

§4010.9 Financial information.
* * * * *

(b) Consolidated financial statements.
If the financial information of a
controlled group member is combined
with the information of other group
members in consolidated financial
statements, a filer may provide the
following financial information in lieu
of the information required in paragraph
(a) of this section—

(1) The audited consolidated financial
statements for the controlled group for
the filer’s information year or, if the
audited consolidated financial
statements are not available by the date
specified in § 4010.10(a), unaudited
consolidated financial statements for the
fiscal year ending within the
information year; and

(2) If the ultimate parent of the
controlled group is a foreign entity,
financial information on the U.S.
entities (other than an exempt entity)
that are members of the controlled
group. The information required by this
paragraph (b)(2) may be provided in the
form of consolidated financial
statements if the financial information
of each controlled group member that is
a U.S. entity is combined with the
information of other group members
that are U.S. entities. Otherwise, for
each U.S. entity that is a controlled
group member, provide the financial
information required in paragraph (a) of
this section.

(d) Submission of public information.
If any of the financial information
required by paragraphs (a) through (c) of
this section is publicly available, the
filer, in lieu of submitting such
information to PBGC, may include a
statement with the other information
that is submitted to PBGC indicating
when such financial information was
made available to the public and where
PBGC may obtain it (including the exact
URL for the web page where the
financial information is located). For
example, if the controlled group
member has filed audited financial
statements with the Securities and
Exchange Commission, it need not file
the financial statements with PBGC but
instead can identify the SEC filing and
the exact URL for the web page where
the filing can be retrieved as part of its
submission under this part.

(e) Inclusion of information about
non-filers and exempt entities.
Consolidated financial statements
provided pursuant to paragraph (b) of
this section may include financial
information of persons who are not
controlled group members (e.g., joint
ventures) or are exempt entities.
m 12.In §4010.11:
m a. Revise paragraphs (a) introductory
text and (a)(1);
m b. Add “on the last day of the
information year” after the words
“controlled group” in the first sentence
in paragraph (b)(1);

The revisions read as follows:

§4010.11 Waivers.

(a) Aggregate funding shortfall not in
excess of $15 million waiver. Unless
reporting is required by §4010.4(a)(2) or
(3), reporting is waived for a person
(that would be a filer if not for the
waiver) for an information year if, for
the plan year ending within the
information year, the aggregate 4010
funding shortfall for all plans (including
any exempt plans) maintained by the
person’s controlled group on the last
day of the information year
(disregarding plans with no 4010
funding shortfall) does not exceed $15
million, as determined under
paragraphs (a)(1) and (2) of this section.

(1) 4010 funding shortfall; in general.
A plan’s 4010 funding shortfall for a
plan year equals the funding shortfall
for the plan year as provided under
section 303(c)(4) of ERISA and section
430(c)(4) of the Code, with the following
exceptions:

(i) The funding target used to
calculate the 4010 funding shortfall is
determined without regard to the
interest rate stabilization provisions of
section 303(h)(2)(C)(iv) of ERISA and
section 430(h)(2)(C)(iv) of the Code and
without regard to the at-risk plan
provisions in section 303(i) of ERISA
and section 430(i) of the Code.

(ii) The value of plan assets used to
calculate the 4010 funding shortfall is
determined without regard to the
reduction under section 303(f)(4)(B) of
ERISA and section 430(f)(4)(B) of the
Code (dealing with reduction of assets
by the amount of prefunding and

funding standard carryover balances).
* * * * *

PART 4041—TERMINATION OF
SINGLE-EMPLOYER PLANS

m 13. The authority citation for part
4041 continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1341,
1344, 1350.

W 14. Revise §4041.29 toread as
follows:

§4041.29 Post-distribution certification.

(a) Filing requirement. The plan
administrator must either—
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(1) Within 30 days after the last
distribution date for any affected party,
file with PBGC a post-distribution
certification (PBGC Form 501),
completed in accordance with the
instructions thereto; or

(2)(i) Within 30 days after the last
distribution date for any affected party,
certify to PBGC, in the manner
prescribed in the instructions to PBGC
Form 501, that the plan assets have been
distributed as required, and

(ii) Within 60 days after the last
distribution date for any affected party,
file a post-distribution certification
(PBGC Form 501), completed in
accordance with the instructions
thereto.

(b) Assessment of penalties. PBGC
will assess a penalty for a late filing
under paragraph (a) of this section only
if the required information is filed more
than 90 days after the distribution
deadline (including extensions) under
§4041.28(a).

m 15. Amend § 4041.30 by revising
paragraph (d)(2) to read as follows:

§4041.30 Requests for deadline

extensions.
* * * * *
(d) * % %

(2) Post-distribution deadlines. Extend
a filing deadline under § 4041.29(a).

PART 4043—REPORTABLE EVENTS
AND CERTAIN OTHER NOTIFICATION
REQUIREMENTS

m 16. The authority citation for part
4043 continues to read as follows:

Authority: 29 U.S.C. 1083(k), 1302(b)(3),
1343.

§4043.2 [Amended]

m 17. Amend §4043.2 by removing
“and” and adding in its place “,
ultimate parent, and U.S. entity” in the
introductory text, and removing the
definition “U.S. entity”.

§4043.3 [Amended]

m 18. Amend §4043.3 in paragraph (c)
by removing ‘“Web site” and adding in
its place “website”.

§4043.9 [Amended]

m 19. Amend §4043.9 in paragraph
(e)(2)(i) by adding “third-party” after
“available”.

m 20. Revise §4043.23 toread as
follows:

§4043.23 Active participant reduction.
(a) Reportable event. A reportable
event occurs for a plan:
(1) Single-cause event. (i) On each
date in a plan year when, as a result of
a new single cause, the ratio of the

aggregate number of individuals who
ceased to be active participants because
of that single-cause, to the number of
active participants at the beginning of
such plan year, exceeds 20 percent.

(ii) Examples of single-cause events
include a reorganization or
restructuring, the discontinuance of an
operation or business, a natural disaster,
a mass layoff, or an early retirement
incentive program.

(2) Attrition event. At the end of a
plan year if the sum of the number of
active participants covered by the plan
at the end of such plan year, plus the
number of individuals who ceased to be
active participants during the same plan
year that are reported to PBGC under
paragraph (a)(1) of this section, is less
than 80 percent of the number of active
participants at the beginning of such
plan year.

(b) Determination rules—(1)
Determination dates. The number of
active participants at the beginning of a
plan year may be determined by using
the number of active participants at the
end of the previous plan year, and the
number of active participants at the end
of a plan year may be determined by
using the number of active participants
at the beginning of the next plan year.

(2) Active participant. ““Active
participant” for purposes of this section
means a participant who—

(i) Is receiving compensation from any
member of the plan’s controlled group
for work performed for any member of
the plan’s controlled group;

(ii) Is on paid or unpaid leave granted
for a reason other than a layoff;

(iii) Is laid off from work for a period
of time that has lasted less than 30 days;
or

(iv) Is absent from work due to a
recurring reduction in employment that
occurs at least annually.

(3) Employment relationship. For
purposes of determining whether a
participant is an active participant, a
participant does not cease to be active
if the participant leaves employment
with one member of a plan’s controlled
group to become employed by another
controlled group member.

(c) Reductions due to cessations and
withdrawals. For purposes of paragraph
(a) of this section, a reduction in the
number of active participants is to be
disregarded to the extent that it—

(1) Is attributable to an event
described in sections 4062 (e) or 4063(a)
of ERISA, and

(2) Is timely reported to PBGC under
section 4062(e) and/or section 4063(a) of
ERISA before the due date of the notice
required by paragraph (a) of this section.

(d) Waivers—(1) Small plan. Notice
under this section is waived if the plan

had 100 or fewer participants for whom
flat-rate premiums were payable for the
plan year preceding the event year.

(2) Low-default-risk. Notice under this
section is waived if each contributing
sponsor of the plan and the highest level
U.S. parent of each contributing sponsor
are low-default-risk on the date of the
event.

(3) Well-funded plan. Notice under
this section is waived if the plan is in
the well-funded plan safe harbor for the
event year.

(4) Public company. Notice under this
section is waived if any contributing
sponsor of the plan before the
transaction, or the parent company
within a parent-subsidiary controlled
group of any such contributing sponsor,
is a public company and timely files a
SEC Form 8-K disclosing the event
under an item of the Form 8-K other
than under Item 2.02 (Results of
Operations and Financial Condition) or
in financial statements under Item 9.01
(Financial Statements and Exhibits).

(5) Statutory events. Notice is waived
for an active participant reduction event
described in section 4043(c)(3) of ERISA
except to the extent required under this
section.

(e) Extension—attrition event. For an
event described in paragraph (a)(2) of
this section, the notice date is extended
until the premium due date for the plan
year following the event year.

(f) Examples—(1) Determining
whether a single-cause event occurred
(Example 1). A calendar-year plan had
1,000 active participants at the
beginning of the current plan year. As
the result of a business unit being shut
down, 160 participants are permanently
laid off on July 30. Before July 30, and
as part of the course of regular business
operations, some active participants
terminated employment, some retired
and some new hires became covered by
the plan. Because reductions due to
attrition are disregarded for purposes of
determining whether a single-cause
event has occurred, it is not necessary
for the sponsor to tabulate an exact
active participant count as of July 30.
Rather, the relevant percentage for
determining whether a single-cause
event occurred is determined by
dividing the number of active
participants laid-off as a result of the
business unit shut down to the
beginning of year active participant
count. Because that ratio is less than 20
percent (i.e., 160/1,000 = .16, or 16
percent), a single-cause event under
paragraph (a)(1) of this section did not
occur on July 30. However, if, as a result
of the business unit shutdown,
additional layoffs occur later in the
same year, a single-cause event may
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subsequently be triggered (See Example
3 in paragraph (f)(3) of this section).

(2) Determining whether an attrition
event occurred in year when a single-
cause event occurred (Example 2).—(i)
Assume the same facts as in Example 1
in paragraph (f)(1) of this section except
that the number of active participants
laid off on July 30 was 230 and thus, a
single-cause event occurred. Further,
assume that the event was timely
reported to PBGC (i.e., on or before
August 30). Lastly, assume the active
participant count as of year-end is 600.

(ii) To prevent duplicative reporting
(i.e., to ensure that the participants who
triggered a single-cause reporting
requirement do not also trigger an
attrition event), the 230 participants
who triggered that single-cause
reporting requirement are not taken into
account for purposes of determining
whether an attrition event occurred.
This is accomplished by increasing the
year-end count by 230. Therefore, the
applicable percentage for the attrition
determination is 83 percent (i.e., (600 +

TABLE 1 TO PARAGRAPH (f)(3)

230)/1,000 = .83). Because 83 percent is
greater than 80 percent, an attrition
event has not occurred.

(3) Single-cause event spread out over
multiple dates (Example 3). (i) Assume
the same facts as in Example 1 in
paragraph (f)(1) of this section except
that the layoffs resulting from the
business unit shut down are spread out
over several months. Table 1 to
paragraph (f)(3) summarizes the
applicable calculations:

Single-cause event spread out over multiple dates

Number laid-off

Aggregate reduction

Applicable percentage

February 1
May 15
September 1
November 1

50

110
40

50 | 50/1,000 = 5 percent.

100 | 100/1,000 = 10 percent.
210 | 210/1,000 = 21 percent.
250 | 250/1,000 = 25 percent.

(ii) A single-cause event occurs on
September 1 because that is the first
time the applicable percentage exceeds
20 percent. This event must be reported
by October 1. The November 1 layoff
does not trigger a subsequent single-
cause event because the layoff is part of
the same single-cause event already
timely reported to PBGC. However, they
will be considered in the determination
of whether an attrition event occurs at
year-end as explained in paragraph
(H)(3)(iii) of this section.

(iii) As illustrated in Example 2 in
paragraph (f)(2) of this section, for
purposes of determining whether an
attrition event has occurred, the year-
end count is increased by the number of
participants that triggered a single-cause
event. In this case, that number is 210.
The fact that an additional 40 active
participants were laid off as a result of
the business unit shut down after the
single-cause event occurred does not
affect the calculation because it was not
already reported to PBGC. For example,
if the year-end active participant count
is 560, the number that gets compared
to the beginning-of-year active
participant count is 770 (i.e., 560 + 210
= 770). Because 770 is less than 80
percent of 1,000, an attrition event has
occurred and must be reported.

(4) Multiple single-cause events in
same plan year (Example 4). Assume
the same facts as in Example 1 in
paragraph (f)(1) of this section except
that the July 30 shutdown of the
business unit resulted in 205 layoffs on
that date. A single-cause event occurred
and is timely reported. Later in the same
plan year, the company announces an

early retirement incentive program and
210 employees participate in the
program with the last employees
participating in the program retiring on
November 15 of the plan year. A new
single-cause event has occurred as of
November 15 resulting in a reporting
obligation of the active participant
reduction due to the retirement
incentive program (210/1000 = 21
percent).

m 21. Amend § 4043.26 by revising
paragraph (a)(1) to read as follows:

§4043.26
due.

(a)

(1) Current inability. A plan is
currently unable to pay benefits if it
fails to provide any participant or
beneficiary the full benefits to which the
person is entitled under the terms of the
plan, at the time the benefit is due and
in the form in which it is due. A plan
is not treated as being currently unable
to pay benefits if its failure to pay is
caused solely by—

(i) A limitation under section 436 of
the Code and section 206(g) of ERISA
(dealing with funding-based limits on
benefits and benefit accruals under
single-employer plans),

(11) The need to verify a person’s
eligibility for benefits,

(iii) The inability to locate a person,
or

(iv) Any other administrative delay, to
the extent that the delay is for less than
the shorter of two months or two full

benefit payment periods.
* * * * *

m 22. Amend § 4043.27 by revising
paragraph (d)(3) to read as follows:

Inability to pay benefits when

* * %

§4043.27 Distribution to a substantial
owner.
* * * * *

(d) * % %

(3) Public company. Notice under this
section is waived if any contributing
sponsor of the plan before the
transaction, or the parent company
within a parent-subsidiary controlled
group of any such contributing sponsor,
is a public company and timely files a
SEC Form 8-K disclosing the event
under an item of the Form 8-K other
than under Item 2.02 (Results of
Operations and Financial Condition) or
in financial statements under Item 9.01
(Financial Statements and Exhibits).

m 23. Amend § 4043.29 by revising the
section heading and paragraphs (a),
(b)(6), and (c) to read as follows:

§4043.29 Change in controlled group.

(a) Reportable event. (1) A reportable
event occurs for a plan when there is a
transaction that results, or will result, in
one or more persons’ (including any
person who is or was a contributing
sponsor) ceasing to be a member of the
plan’s controlled group (other than by
merger involving members of the same
controlled group).

(2) For purposes of this section, the
term “‘transaction” includes, but is not
limited to, a legally binding agreement,
whether or not written, to transfer
ownership, an actual transfer of
ownership, and an actual change in
ownership that occurs as a matter of law
or through the exercise or lapse of pre-
existing rights. Whether an agreement is
legally binding is to be determined
without regard to any conditions in the
agreement. A transaction is not



Federal Register/Vol. 85, No. 23/Tuesday, February 4, 2020/Rules and Regulations

6063

reportable if it will result solely in a
reorganization involving a mere change
in identity, form, or place of
organization, however effected.

(b) L

(6) Public company. Notice under this
section is waived if any contributing
sponsor of the plan before the
transaction, or the parent company
within a parent-subsidiary controlled
group of any such contributing sponsor,
is a public company and timely files a
SEC Form 8-K disclosing the event
under an item of the Form 8-K other
than under Item 2.02 (Results of
Operations and Financial Condition) or
in financial statements under Item 9.01
(Financial Statements and Exhibits).

(c) Examples. The following examples
assume that no waiver applies.

(1) Controlled group breakup.
Company A (the contributing sponsor of
Plan A), and Company B (the
contributing sponsor of Plan B) are in
the same controlled group with Parent
Company AB. On March 31, Parent
Company AB and Company C enter into
an agreement to sell the stock of
Company B to Company C, a company
outside of the controlled group. The
transaction will close on August 31 and
Company B will continue to maintain
Plan B. Both Company A (Plan A’s
contributing sponsor) and the plan
administrator of Plan A are required to
report that Company B will leave Plan
A’s controlled group. Company B (Plan
B’s contributing sponsor) and the plan
administrator of Plan B are required to
report that Company A and Parent
Company AB are no longer part of Plan
B’s controlled group. Both reports are
due on April 30, 30 days after they
entered into the agreement to sell
Company B.

(2) Change in contributing sponsor.
Plan Q is maintained by Company Q.
Company Q enters into a binding
contract to sell a portion of its assets
and to transfer employees participating
in Plan Q, along with Plan Q, to
Company R, which is not a member of
Company Q’s controlled group. There
will be no change in the structure of
Company Q’s controlled group. On the
effective date of the sale, Company R
will become the contributing sponsor of
Plan Q. A reportable event occurs on the
date of the transaction (i.e., the date the
binding contract was executed), because
as a result of the transaction, Company
Q (and any other member of its
controlled group) will cease to be a
member of Plan QQ’s controlled group. If
on the notice due date the change in the
contributing sponsor has not yet become
effective, Company Q has the reporting
obligation. If the change in the
contributing sponsor has become

effective by the notice due date,
Company R has the reporting obligation.
(3) Dissolution of controlled group
member. Company A (which maintains
Plan A) and Company B are in the same
controlled group with Parent Company
AB. Pursuant to an asset sale agreement,
Company B sells its assets to a company
outside of the controlled group. After
the sale, Company B will be dissolved
and no longer operating. Since
Company B will no longer be a member
of Plan A’s controlled group, a
reportable event occurs on the date
Company B enters into the asset sale
agreement. Note that this event may also
be required to be reported as a
liquidation event under 29 CFR 4043.30.
(4) Merger of controlled group
members. Company A (which maintains
Plan A) and Company B are in the same
controlled group with Parent Company
AB. Parent Company AB decides to
merge the operations of Company B into
Company A. Although Company B will
no longer be a member of Plan A’s
controlled group, no report is due given
Company B is merging with Company

m 24. Revise § 4043.30 toread as
follows:

§4043.30 Liquidation.

(a) Reportable event. A reportable
event occurs for a plan when a member
of the plan’s controlled group—

(1) Resolves to cease all revenue-
generating business operations, sell
substantially all its assets, or otherwise
effect or implement its complete
liquidation (including liquidation into
another controlled group member) by
decision of the member’s board of
directors (or equivalent body such as the
managing partners or owners) or other
actor with the power to authorize such
cessation of operations, sale, or a
liquidation, unless the event would be
reported under paragraph (a)(2) or (3) of
this section;

(2) Institutes or has instituted against
it a proceeding to be dissolved or is
dissolved, whichever occurs first; or

(3) Liquidates in a case under the
Bankruptcy Code, or under any similar
law.

(b) Waivers—(1) De minimis 10-
percent segment. Notice under this
section is waived if the person or
persons that liquidate under paragraph
(a) of this section do not include any
contributing sponsor of the plan and
represent a de minimis 10-percent
segment of the plan’s controlled group
for the most recent fiscal year(s) ending
on or before the date the reportable
event occurs.

(2) Foreign entity. Notice under this
section is waived if each person that

liquidates under paragraph (a) of this
section is a foreign entity other than a
foreign parent.

(3) Reporting under insolvency event.
Notice under this section is waived if
reporting is also required under
§4043.35(a)(3) or (4) and notice has
been provided timely to PBGC for the
same event under that section.

(c) Public company extension. If any
contributing sponsor of the plan, or the
parent company within a parent-
subsidiary controlled group of such
contributing sponsor, is a public
company, the due date for notice under
this section is extended until the earlier
of—

(1) The date the contributing sponsor
or parent company timely files a SEC
Form 8-K disclosing the event under an
item of the Form 8-K other than under
Item 2.02 (Results of Operations and
Financial Condition) or in financial
statements under Item 9.01 (Financial
Statements and Exhibits); or

(2) The date when a press release with
respect to the liquidation described
under paragraph (a) of this section is
issued in the U.S. in the English
language.

(d) Examples—(1) Liquidation within
a controlled group. Plan A’s controlled
group consists of Company A (its
contributing sponsor), Company B,
Company Q (the parent of Company A
and Company B). Company B represents
the most significant portion of cash flow
for the controlled group. Company B
experiences an unforeseen event that
negatively impacts operations and
results in an increase in debt. The
controlled group liquidates Company B
by ceasing all operations, settling its
debts, and merging any remaining assets
into Company Q. (For purposes of this
example, it does not matter under which
of paragraphs (a)(1) through (3) of this
section reporting is triggered). The
transaction is to be treated as a tax-free
liquidation for tax purposes. Both
Company A (Plan A’s contributing
sponsor) and the plan administrator of
Plan A are required to report that
Company B will liquidate within the
controlled group.

(2) Cessation of operations. Plan A is
sponsored by Company A. The owners
of Company A decide to cease all
revenue-generating operations. Certain
administrative employees will wind
down the business and continue to be
employed until the wind down is
complete, which could take several
months. Company A is required to
report a liquidation reportable event 30
days after the decision is made to cease
all revenue-generating operations.

(3) Sale of assets. Plan A is sponsored
by Company A. In a meeting of the
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Board of Directors of Company A, the
Board resolves to sell all the assets of
Company A to Company B. Under the
asset sale agreement with Company B,
Company B will not assume Plan A;
Company A expects to undertake a
standard termination of Plan A.
Company A is required to report a
liquidation event 30 days after the
Board resolved to sell the assets of
Company A.

m 25. Amend § 4043.31 by revising
paragraph (c)(6) to read as follows:

§4043.31 Extraordinary dividend or stock
redemption.
* * * * *

(C) * x %

(6) Public company. Notice under this
section is waived if any contributing
sponsor of the plan before the
transaction, or the parent company
within a parent-subsidiary controlled
group of any such contributing sponsor,
is a public company and timely files a
SEC Form 8-K disclosing the event
under an item of the Form 8-K other
than under Item 2.02 (Results of
Operations and Financial Condition) or
in financial statements under Item 9.01
(Financial Statements and Exhibits).

m 26. Amend § 4043.32 by revising
paragraph (c)(4) to read as follows:

§4043.32 Transfer of benefit liabilities.

* * * * *

(C) L

(4) Public company. Notice under this
section is waived if any contributing
sponsor of the plan before the
transaction, or the parent company
within a parent-subsidiary controlled
group of any such contributing sponsor,
is a public company and timely files a
SEC Form 8-K disclosing the event
under an item of the Form 8-K other
than under Item 2.02 (Results of
Operations and Financial Condition) or
in financial statements under Item 9.01
(Financial Statements and Exhibits).

m 27. Amend § 4043.35 by adding
paragraph (b)(3) to read as follows:

§4043.35 Insolvency or similar settlement.
* * * * *
(b) * *x %

(3) Liquidation event. Notice under
paragraph (a)(3) or (4) of this section is
waived if reporting is also required
under § 4043.30 and notice has been
provided timely to PBGC for the same

event under that section.
§4043.81 [Amended]

m 28. Amend § 4043.81 by removing
paragraph (c).

PART 4233—PARTITIONS OF
ELIGIBLE MULTIEMPLOYER PLANS

m 29. The authority citation for part
4233 continues to read as follows:

Authority: 29 U.S.C. 1302(b)(3), 1413.
Appendix A to Part 4233—[Amended]

m 30. Amend the two model notices in
appendix A by removing the phone
number “(202) 326—4000 x6535”’ under
PBGC Contact Information after
“Phone:” and adding in its place ““(202)
229-6047”, and by removing the phone
number “(202) 326—4488” under PBGC
Participant and Plan Sponsor Advocate
Contact Information after “Phone:” and
adding in its place ““(202) 229-4448".

Issued in Washington, DC.
Gordon Hartogensis,

Director, Pension Benefit Guaranty
Corporation.

[FR Doc. 2020-01628 Filed 2—3-20; 8:45 am]
BILLING CODE 7709-02-P

ENVIRONMENTAL PROTECTION
AGENCY
40 CFR Part 63

[EPA-HQ-OAR-2010-0682; FRL 10004-55—
OAR]

RIN 2016-AT18
National Emission Standards for

Hazardous Air Pollutants: Petroleum
Refinery Sector

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action sets forth the U.S.
Environmental Protection Agency’s
(EPA’s) decision on aspects of the
Agency’s proposed reconsideration of
the December 1, 2015, final rule:
Petroleum Refinery Sector Residual Risk
and Technology Review (RTR) and New
Source Performance Standards (NSPS).
This action also finalizes proposed
amendments to clarify a compliance
issue raised by stakeholders subject to
the rule, to correct referencing errors,
and to correct publication errors
associated with amendments to the final
rule which were published on
November 26, 2018.

DATES: This final action is effective on
February 4, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-HQ-OAR-2010-0682. All
documents in the docket are listed on
the https://www.regulations.gov/
website. Although listed in the index,
some information is not publicly

available, (e.g., confidential business
information or other information whose
disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet, and will be publicly
available only in hard copy form.
Publicly available docket materials are
available either electronically through
https://www.regulations.gov/, or in hard
copy at the EPA Docket Center, WJC
West Building, Room Number 3334,
1301 Constitution Ave. NW,
Washington, DC. The Public Reading
Room is open from 8:30 a.m. to 4:30
p.m., Monday through Friday, excluding
legal holidays. The telephone number
for the EPA Docket Center is (202) 566—
1742.

FOR FURTHER INFORMATION CONTACT: For
questions about this final action, please
contact Ms. Brenda Shine, Sector
Policies and Programs Division (E143—
01), Office of Air Quality Planning and
Standards, U.S. Environmental
Protection Agency, Research Triangle
Park, North Carolina 27711; telephone
number: (919) 541-3608; fax number:
(919) 541-0516; email address:
shine.brenda@epa.gov. For information
about the applicability of the national
emission standards for hazardous air
pollutants (NESHAP) to a particular
entity, contact Ms. Maria Malave, Office
of Enforcement and Compliance
Assurance, U.S. Environmental
Protection Agency, WJC South Building,
1200 Pennsylvania Ave. NW,
Washington, DC 20460; telephone
number: (202) 564—7027; fax number:
(202) 564—0050; and email address:
malave.maria@epa.gov.

SUPPLEMENTARY INFORMATION: Acronyms
and abbreviations. A number of
acronyms and abbreviations are used in
this preamble. While this list may not be
exhaustive, to ease the reading of this
preamble and for reference purposes,
the following terms and acronyms are
defined:

AEGL acute exposure guideline level

CAA Clean Air Act

CFR Code of Federal Regulations

DCU delayed coking unit

EPA Environmental Protection Agency

ERPG emergency response planning
guideline

FCCU fluid catalytic cracking unit

HAP hazardous air pollutants

ICR information collection request

Ib/day pounds per day

LEL lower explosive limit

MACT maximum achievable control
technology

MIR maximum individual risk

MPV  miscellaneous process vent

NESHAP national emissions standards for
hazardous air pollutants

NSPS new source performance standards
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NTTAA National Technology Transfer and
Advancement Act

OAQPS Office of Air Quality Planning and
Standards

OECA Office of Enforcement and
Compliance Assurance

OMB Office of Management and Budget

OSHA Occupational Safety and Health
Administration

PB-HAP hazardous air pollutants known to
be persistent and bio-accumulative in the
environment

PRA Paperwork Reduction Act

PRD pressure relief device

psig pounds per square inch gauge

PSM Process Safety Management

PTE potential to emit

RCA/CAA root cause analysis and
corrective action analysis

REL reference exposure level

RFA Regulatory Flexibility Act

RMP Risk Management Plan

RTR residual risk and technology review

SRU sulfur recovery unit

pug/m3 micrograms per cubic meter

UMRA Unfunded Mandates Reform Act

VOC volatile organic compounds

°F degrees Fahrenheit

Organization of this document. The
information in this preamble is
organized as follows:

1. General Information
A. What is the source of authority for the
reconsideration action?
B. Does this action apply to me?
C. Where can I get a copy of this document
and other related information?
D. Judicial Review and Administrative
Reconsideration
II. Background Information
1. Final Action
A. Issue 1: Work Practice Standard for
PRDs
B. Issue 2: Work Practice Standard for
Emergency Flaring
C. Issue 3: Assessment of Risk From the
Petroleum Refinery Source Categories
After Implementation of the PRD and
Emergency Flaring Work Practice
Standards
D. Issue 4: Alternative Work Practice
Standards for DCUs Employing the
Water Overflow Design
E. Issue 5: Alternative Sampling Frequency
for Burden Reduction for Fenceline
Monitoring
F. Additional Proposed Clarifying
Amendments
G. Corrections to November 2018 Final
Rule
IV. Summary of Cost, Environmental, and
Economic Impacts
V. Statutory and Executive Order Reviews
A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review
B. Executive Order 13771: Reducing
Regulation and Controlling Regulatory
Costs
C. Paperwork Reduction Act (PRA)
D. Regulatory Flexibility Act (RFA)
E. Unfunded Mandates Reform Act
(UMRA)
F. Executive Order 13132: Federalism

G. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments
H. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy, Supply,
Distribution, or Use

J. National Technology Transfer and
Advancement Act (NTTAA)

K. Executive Order 12898: Federal Actions
To Address Environmental Justice in
Minority Populations and Low-Income
Populations

L. Congressional Review Act (CRA)

—

I. General Information

A. What is the source of authority for
the reconsideration action?

The statutory authority for this action
is provided by sections 112, 301, and
307(d)(7)(B) of the Clean Air Act (CAA)
(42 U.S.C. 7412, 7601, and
7607(d)(7)(B)).

B. Does this action apply to me?

Categories and entities potentially
regulated by this action are shown in
Table 1 of this preamble.

TABLE 1—INDUSTRIAL SOURCE CAT-
EGORIES AFFECTED BY THIS FINAL
ACTION

NESHAP and source
category NAICS ' code
Petroleum Refining Industry 324110

1North  American
System.

Industry  Classification

Table 1 of this preamble is not
intended to be exhaustive, but rather to
provide a guide for readers regarding
entities likely to be affected by the final
action for the source categories listed.
To determine whether your facility is
affected, you should examine the
applicability criteria in the appropriate
NESHAP. If you have any questions
regarding the applicability of any aspect
of these NESHAP, please contact the
appropriate person listed in the
preceding FOR FURTHER INFORMATION
CONTACT section of this preamble.

C. Where can I get a copy of this
document and other related
information?

The docket number for this final
action regarding the sector rules for the
Petroleum Refinery source category is
Docket ID No. EPA-HQ-OAR-2010—
0682.

In addition to being available in the
docket, an electronic copy of this
document will also be available on the
internet. Following signature by the
EPA Administrator, the EPA will post a

copy of this final action at https://
www.epa.gov/stationary-sources-air-
pollution/petroleum-refinery-sector-risk-
and-technology-review-and-new-source.
Following publication in the Federal
Register, the EPA will post the Federal
Register version and key technical
documents on this same website.

D. Judicial Review and Administrative
Reconsideration

Under CAA section 307(b)(1), judicial
review of this final action is available
only by filing a petition for review in
the U.S. Court of Appeals for the District
of Columbia Circuit (the Court) by April
6, 2020. Under CAA section
307(d)(7)(B), only an objection to this
final rule that was raised with
reasonable specificity during the period
for public comment can be raised during
judicial review. Note, under CAA
section 307(b)(2), the requirements
established by this final rule may not be
challenged separately in any civil or
criminal proceedings brought by the
EPA to enforce these requirements.

This section also provides a
mechanism for the EPA to reconsider
the rule “[ilf the person raising an
objection can demonstrate to the
Administrator that it was impracticable
to raise such objection within [the
period for public comment] or if the
grounds for such objection arose after
the period for public comment (but
within the time specified for judicial
review) and if such objection is of
central relevance to the outcome of the
rule.” Any person seeking to make such
a demonstration should submit a
Petition for Reconsideration to the
Office of the Administrator, U.S. EPA,
Room 3000, WJC West Building, 1200
Pennsylvania Ave. NW, Washington, DC
20460, with a copy to both the person(s)
listed in the preceding FOR FURTHER
INFORMATION CONTACT section, and the
Associate General Counsel for the Air
and Radiation Law Office, Office of
General Counsel (Mail Code 2344A),
U.S. EPA, 1200 Pennsylvania Ave. NW,
Washington, DC 20460.

II. Background Information

The EPA promulgated NESHAP
pursuant to CAA sections 112(d)(2) and
(3) for petroleum refineries located at
major sources in three separate rules.
These standards are also referred to as
maximum achievable control
technology (MACT) standards. The first
rule, promulgated on August 18, 1995,
and codified at 40 CFR part 63, subpart
CC (also referred to as Refinery MACT
1), regulates miscellaneous process
vents, storage vessels, wastewater,
equipment leaks, gasoline loading racks,
marine tank vessel loading, and heat
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exchange systems. The second rule,
promulgated on April 11, 2002, and
codified at 40 CFR part 63, subpart UUU
(also referred to as Refinery MACT 2),
regulates process vents on catalytic
cracking units (CCUs, including fluid
catalytic cracking units (FCCUs)),
catalytic reforming units, and sulfur
recovery units (SRUs). The third rule,
promulgated on October 28, 2009,
amended Refinery MACT 1 to include
MACT standards for heat exchange
systems, which were not originally
addressed in Refinery MACT 1. This
same rulemaking included updating
cross-references to the General
Provisions in 40 CFR part 63.

The EPA conducted a residual risk
and technology review (RTR) of
Refinery MACT 1 and 2, publishing
proposed amendments on June 30, 2014
(June 2014 proposal). These proposed
amendments included technical
corrections and clarifications raised in a
2008 industry petition for
reconsideration of NSPS for Petroleum
Refineries (40 CFR part 60, subpart Ja).
After soliciting, receiving, and
addressing public comments, the EPA
published final amendments on
December 1, 2015. The December 2015
final rule (December 2015 rule)
included a determination pursuant to
CAA section 112(f) that the remaining
risk after promulgation of the revised
NESHAP is acceptable and that the
standards provide an ample margin of
safety to protect public health and
prevent an adverse environmental
effect. The December 2015 rule also
finalized changes to Refinery MACT 1
and 2 pursuant to CAA section 112(d)(2)
and (3), notably revising the
requirements for flares and pressure
relief devices (PRDs), removing startup,
shutdown, and malfunction exemptions,
and adding requirements for delayed
cokers. Additional amendments were
also promulgated pursuant to CAA
section 112(d)(6) to require a fenceline
monitoring work practice standard as an
advancement in the way fugitive
emissions are managed and mitigated.
The December 2015 rule also finalized
technical corrections and clarifications
to Refinery NSPS subparts J and Ja to
address issues raised by the American
Petroleum Institute (API) in their 2008
petition for reconsideration of the final
NSPS Ja rule that had not been
previously addressed. These included
corrections and clarifications to
provisions for sulfur recovery plants,
performance testing, and control device
operating parameters.

The EPA received three separate
administrative petitions for
reconsideration of the December 2015
rule. Two petitions were jointly filed by

the API and American Fuel and
Petrochemical Manufacturers (AFPM).
The first of these petitions was filed on
January 19, 2016, and requested that the
EPA reconsider the maintenance vent
provisions in Refinery MACT 1 for
sources constructed on or before June
30, 2014; the alternate startup,
shutdown, or hot standby standards for
FCCUs constructed on or before June 30,
2014, in Refinery MACT 2; the alternate
startup and shutdown for SRUs
constructed on or before June 30, 2014,
in Refinery MACT 2; and the new CRUs
purging limitations in Refinery MACT 2.
The request pertained to providing and/
or clarifying the compliance time for
these sources. Based on this request and
additional information received, the
EPA issued a proposal on February 9,
2016 (81 FR 6814), and a final rule on
July 13, 2016 (81 FR 45232), fully
responding to the January 19, 2016,
petition for reconsideration.

The second petition from API and
AFPM was filed on February 1, 2016,
and outlined a number of specific issues
related to the work practice standards
for PRDs and flares, and the alternative
water overflow provisions for delayed
coking units (DCUs), as well as a
number of other specific issues on other
aspects of the rule. The third petition
was filed on February 1, 2016, by
Earthjustice on behalf of Air Alliance
Houston, California Communities
Against Toxics, the Clean Air Council,
the Coalition for a Safe Environment,
the Community In-Power &
Development Association, the Del Amo
Action Committee, the Environmental
Integrity Project, the Louisiana Bucket
Brigade, the Sierra Club, the Texas
Environmental Justice Advocacy
Services, and Utah Physicians for a
Healthy Environment. The Earthjustice
petition claimed that several aspects of
the revisions to Refinery MACT 1 were
not proposed, and, thus the public was
precluded from commenting on them
during the public comment period,
including: (1) Work practice standards
for PRDs and flares; (2) alternative water
overflow provisions for DCUs; (3)
reduced monitoring provisions for
fenceline monitoring; and (4)
adjustments to the risk assessment to
account for these new work practice
standards. On June 16, 2016, the EPA
sent letters to petitioners granting
reconsideration on issues where
petitioners claimed they had not been
provided an opportunity to comment.
These petitions and letters granting
reconsideration are available for review
in the rulemaking docket (see Docket ID
Item Nos. EPA-HQ-OAR-2010-0682—

0860, EPA-HQ—-OAR-2010-0682-0891,
and EPA-HQ-OAR-2010-0682—-0892).

On October 18, 2016 (81 FR 71661),
the EPA proposed for public comment
the issues for which reconsideration
was granted in the June 16, 2016, letters.
The EPA solicited public comment on
five issues in the proposal: (1) The work
practice standards for PRDs; (2) the
work practice standards for emergency
flaring events; (3) the assessment of risk
as modified based on implementation of
these PRD and emergency flaring work
practice standards; (4) the alternative
work practice standards for DCUs
employing the water overflow design;
and (5) the provision allowing refineries
to reduce the frequency of fenceline
monitoring at sampling locations that
consistently record benzene
concentrations below 0.9 micrograms
per cubic meter (ug/ms3). In that notice,
the EPA also proposed two minor
clarifying amendments to correct a cross
referencing error and to clarify that
facilities complying with overlapping
equipment leak provisions must still
comply with the PRD work practice
standards in the December 2015 rule.
We received public comments from 17
parties. Copies of all comments
submitted are available at the EPA
Docket Center Public Reading Room.
Comments are also available
electronically through https://
www.regulations.gov/ by searching
Docket ID No. EPA-HQ-OAR-2010—
0682.

In section III of this preamble, the
EPA sets forth its final decisions on
each of the five reconsideration items
included in the October 18, 2016 (81 FR
71661), proposed notice of
reconsideration (October 2016 proposed
notice of reconsideration). Additionally,
section III of this preamble summarizes
the history of each of the five
reconsideration items as well as the two
proposed clarifying amendments
included in the proposed notice of
reconsideration, summarizes the public
comments received on the proposed
notice of reconsideration, and presents
the EPA’s responses to these comments.

As described in section IILD of this
preamble, specific to reconsideration
item (4), the alternative work practice
standards for DCUs employing the water
overflow design, the EPA proposed and
finalized amendments to the DCU water
overflow provisions to address
comments on the October 2016
proposed notice of reconsideration. On
April 10, 2018 (April 2018 proposal) (83
FR 15458), the EPA proposed a number
of technical amendments to Refinery
MACT 1 and 2 and the Refinery NSPS,
which included a proposed requirement
to use a vapor disengaging device for
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DCUs using the water overflow
provisions. On November 26, 2018,
(November 2018 rule) (83 FR 60696), the
EPA finalized the technical
amendments from the April 2018
proposal, including requirements for
DCUs using the water overflow
provisions, after considering public
comments received on the April 2018
proposal.

II1. Final Action

A. Issue 1: Work Practice Standard for
PRDs

1. What is the history of work practice
standards for PRDs?

In the June 2014 proposal, the EPA
proposed to revise Refinery MACT 1 to
establish operating and pressure release
requirements that apply to all PRDs and
to prohibit atmospheric releases of
hazardous air pollutants (HAP) from
PRDs. To ensure compliance, we
proposed to require that sources
monitor PRDs using a system that is
capable of recording the time and
duration of each pressure release and
notifying operators that a pressure
release has occurred. Many commenters
suggested that a prohibition on
atmospheric PRD releases did not reflect
the manner in which the best
performing facilities operate, was
unachievable and/or very costly, and
would have negative environmental
impacts due to additional flares that
would need to be installed and operated
in standby mode to accept the PRD
releases. Some commenters suggested
that we should instead consider as
MACT the rules on PRDs that apply to
refineries in the South Coast Air Quality
Management District (SCAQMD) and
the Bay Area Air Quality Management
District (BAAQMD).

The two California district rules are
similar in that they both establish
comprehensive regulatory programs to
address the group or system of PRDs at
refineries by requiring monitoring, root
cause analysis, and corrective action,
and by applying only to those PRD with
the greatest emissions potential through
a combination of applicability
thresholds. Based on these comments,
pursuant to CAA section 112(d)(2) and
(3), we identified the SCAQMD rule as
representing the requirements
applicable to the best performers for
PRDs. Consistent with the requirements
of the SCAQMD rule and considering
additional measures included in the
BAAQMD rule, we established work
practice standards for PRDs in the
December 2015 rule (see 40 CFR
63.648(j)(3)) for new and existing
sources. The work practice standard is
a comprehensive set of requirements

that apply to PRDs at refineries and
focuses on reducing the size and
frequency of atmospheric releases of
HAP from PRDs, with an emphasis on
prevention, monitoring, correction, and
limitations on the frequency of release
events. For further details on our
analysis of the SCAQMD and BAAQMD
rules and our use of those rules to
establish a work practice standard for
PRDs that is representative of the
requirements that apply at best
performing refineries, refer to the
December 1, 2015, document at 80 FR
75216-18 and the memorandum in the
docket titled “Pressure Relief Device
Control Option Impacts for Final
Refinery Sector Rule,” July 30, 2015
(Docket ID Item No. EPA-HQ-OAR-
2010-0682-0750).

The work practice standard included
in the December 2015 rule is comprised
of four parts. The first component of the
work practice standard requires that
owners or operators monitor PRDs using
a system that is capable of recording the
time and duration of each pressure
release and notifying operators that a
pressure release has occurred. Second,
the work practice standard requires
refinery owners or operators to establish
preventative measures for each affected
PRD to minimize the likelihood of a
direct release of HAP to the atmosphere
as a result of pressure release events.
Third, in the event of an atmospheric
release, the work practice standard
requires refinery owners or operators to
conduct a root cause analysis to
determine the cause of a PRD release
event. If the root cause was due to
operator error or negligence, then the
release would be a violation of the work
practice standard. A second release due
to the same root cause for the same
equipment in a 3-year period would be
a violation of the work practice
standard. A third release in a 3-year
period would be a violation of the work
practice standard, regardless of the root
cause—although force majeure events,
as defined in the December 2015 rule,
would not count in determining
whether there has been a second or
third event. The fourth component of
the work practice standard is a
requirement for corrective action. For
any event other than a force majeure
event, the owner or operator would be
required to conduct a corrective action
analysis and implement corrective
action. Refiners have 45 days to
complete the root cause analysis and
implement corrective action after the
release event. The results of the root
cause analysis and identification of the
corrective action are required to be

included in the periodic reports which
are due on a semi-annual basis.

Consistent with the District rules, the
work practice standard does not apply
to the following PRDs that have very
low potential to emit (PTE) based on
their type of service, size, and pressure
(40 CFR 63.648(j)(5)): PRDs that only
release material that is liquid at
standard temperature and pressure and
that is hard-piped to a controlled drain
system, PRDs that do not have a PTE of
72 pounds per day (Ibs/day) or more of
volatile organic compounds (VOC),
PRDs with design release pressure of
less than 2.5 pounds per square inch
gauge (psig), PRDs on mobile
equipment, PRDs in heavy liquid
service, and PRDs that are designed
solely to release due to liquid thermal
expansion. These PRDs are subject to
the operating and pressure release
requirements in 40 CFR 63.648(j)(1) and
(2), which apply to all PRDs, but not the
pressure release management
requirements in 40 CFR 63.648(j)(3).

We requested public comment on the
work practice standard for PRDs as
provided in 40 CFR 63.648(j)(3) and (5)
through (7), including the number and
type of release/event allowances; the
type of PRDs subject to the work
practice standard; and the definition of
“force majeure event” in 40 CFR 63.641.
We also requested public comment on
the recordkeeping and reporting
requirements associated with the work
practice standard in 40 CFR
63.655(g)(10)(iii) and (i)(11).

The following is a summary of the
comments received in response to our
October 2016 proposed notice of
reconsideration and our responses to
these comments.

2. What comments were received on the
work practice standards for PRDs?

Comment A.1: Some commenters
were generally supportive of the final
work practice standards for PRDs while
other commenters disagreed with
numerous aspects of the final work
practice standards. The commenters
who did not support the work practice
standards claimed that they are
unlawful because they do not provide
for standards that are continuous and
that apply at all times, pursuant to
section 112 of the CAA as construed by
the Court in the 2008 vacatur of the
malfunction exemptions in the MACT
General Provisions. Sierra Club v. EPA,
551 F.3d 1019, 1027-28 (D.C. Cir. 2008).
(““Congress has required that there must
be continuous section 112-compliant
standards.”). The commenter also noted
that Congress in H.R. Rep. No. 95-294,
at 92 (1977), reprinted in 1977
U.S.C.C.A.N. 1077, 1170 also provided
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that the term “continuous” emission
standard requirement does not allow
merely “temporary, periodic, or limited
systems of control.” The commenters
believe that because the work practice
standards do not limit emissions to an
amount certain during a PRD release
event, there is effectively no emission
limitation that applies during these
times. Additionally, commenters do not
believe that the work practice standards
are justified under CAA section 112(h)
because they believe the EPA erred in
determining that the application of
measurement methodology was not
feasible in the case of PRDs and cited
available wireless technology or
monitoring of PRD releases.

Response A.1: We disagree that the
standards do not apply at all times. The
work practice standards for PRDs
require a number of preventative
measures that operators must undertake
to prevent PRD release events, and the
installation and operation of continuous
monitoring device(s) to identify when a
PRD release has occurred. These
measures must be complied with at all
times. The monitoring technology
suggested by the commenters is in fact
best suited to this application and is one
of the acceptable methods that facility
owners or operators may use to comply
with the continuous monitoring
requirement. Although that technology
is adequate for identifying PRD releases,
we disagree that it is adequate for
accurately measuring emissions for
purposes of determining compliance
with a numeric emission standard. The
technology cited is a wireless monitor
that provides an indication that the PRD
released, but it does not provide
information on release quantity or
composition. PRD release events are
characterized by short, high pressure
non-steady state conditions which make
such releases difficult to quantitatively
measure. As detailed in the preamble to
the December 2015 rule (80 FR 75218),
we specifically considered the issues
related to constructing a conveyance
and quantitatively measuring PRD
releases and concluded that these
measures were not practicable. Refinery
operators can estimate emissions based
on vessel operating conditions
(temperature and pressure) and vessel
contents when a release occurs, but
these estimates do not constitute a
measurement of emissions or emission
rate within the meaning of CAA section
112(h). As such, we maintain our
position that the application of a work
practice standard is appropriate for
PRDs.

Comment A.2: Commenters indicated
that another reason they believe that the
PRD work practice standard is illegal is

that PRDs are not independent emission
points and instead function in venting
emissions from other emission points
during a malfunction. For example,
commenters pointed out that some
equipment that vents to the atmosphere
and, therefore, must meet the
miscellaneous process vent standard,
may also contain PRDs that vent HAP
emissions to the atmosphere, bypassing
the requirements established for
miscellaneous process vents. The
commenters believe that the EPA has
simply created an exemption allowing
equipment connected to PRDs to violate
their emission standards without
triggering a violation or potential
enforcement and penalty liability.
Finally, the commenters indicated that
the EPA should retain the work practice
standards for PRD on top of the existing
emission standards for connected
equipment to assure compliance and
attempt to prevent fugitive emissions.

Response A.2: The commenters
incorrectly suggest that the PRD work
practice standard replaces the existing
emission standards for “connected
equipment.” The amendments to the
NESHAP addressing PRDs do not affect
requirements in the NESHAP that apply
to equipment associated with the PRD.
For example, compliance with the PRD
requirements apply in addition to
requirements for miscellaneous process
vents for the same equipment, which
addresses the commenter’s suggestion.

We disagree that PRDs are simply
bypasses for emissions that are subject
to emission limits and controls and that
they, thus, allow for uncontrolled
emissions without violation or penalty.
The PRDs are generally safety devices
that are used to prevent equipment
failures that could pose a danger to the
facility and facility workers. The PRD
releases are triggered by equipment or
process malfunction. As such, they do
not occur frequently or routinely and do
not have the same emissions or release
characteristics that routine emission
sources have, even if the PRD and the
vent are on the same equipment. This is
because conditions during a PRD release
(temperature, pressure, and vessel
contents) differ from those that occur
that result in routine emissions as
miscellaneous process vents. In
contrast, emissions from miscellaneous
process vents are predictable and must
be characterized for emission potential
and applicable control requirements
prior to operation in the facility’s
notification of compliance status report.
In addition, PRDs must operate in a
closed position and, as discussed
earlier, must be continuously monitored
to identify when releases have occurred.
If an affected pressure relief device

releases to the atmosphere, the owner
and operator is required to perform root
cause analysis and corrective action
analysis (RCA/CAA) as well as
implement corrective actions and
comply with the specified reporting
requirements. The work practice
standard also includes criteria for
releases from affected PRD which would
result in a violation at 40 CFR
63.648(j)(3)(v).

Comment A.3: Commenters indicated
that, even if the work practice standards
for PRDs are justified, the work practice
standards do not comply with the CAA
requirements to assure both the average
limitation achieved by the relevant best-
performing sources and the maximum
degree of emission reduction that is
achievable. The commenters asserted
that there is no discussion in the record
or analysis that allowing 1-2
uncontrolled releases every 3 years
reflects, at minimum, the average of the
best performers’ reductions and
indicated that the EPA cannot simply
replicate rules in place that specify PRD
requirements. The commenters
indicated that the EPA should have
reviewed data, such as the 2007
SCAQMD Staff Report (Docket ID Item
No. EPA-HQ-OAR-2010-0869-0024)
which shows releases from Los Angeles
area refineries ranged from 0.4-0.89
tons of VOC per year, to establish that
no source has done better or cannot do
better than those rules allow. The
commenters also asserted that the EPA’s
promulgated work practice standards for
PRDs are not as stringent as the
SCAQMD and BAAQMD requirements
that they are modelled after.

Response A.3: Section 112 of the CAA
requires MACT for existing sources to
be no less stringent than ‘“‘the average
emission limitation achieved by the best
performing 12 percent of the existing
sources (for which the Administrator
has emissions information). . .” [([CAA
section 112(d)(3)(A)]. “Emission
limitation” is defined in the CAA as
“. . .arequirement established by the
State or Administrator which limits the
quantity, rate, or concentration of
emissions of air pollutants on a
continuous basis, including any
requirement relating to operation or
maintenance of a source to assure
continuous emission reduction, and any
design, equipment, work practice, or
operational standard promulgated under
this chapter”” [CAA section 302(k)]. The
EPA specifically considers existing rules
from state and local authorities in
identifying the “‘emission limitations”
for a given source. We then identify the
best performers to identify the MACT
floor (the no less stringent than level)
for that source. The EPA identified the
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SCAQMD rule requirements as the
MACT floor because it represented the
requirements applicable to the best
performing sources. The commenters
appear to suggest that the EPA should
identify an emissions level achieved in
practice through implementation of the
work practices in the two California
rules and that the EPA is obligated to
require sources to meet that emissions
level. However, this is contrary to the
predicate for the EPA establishing work
practice standards. Work practice
standards are established in place of a
numeric limit where it is not feasible to
establish such limits. Thus, in a case
such as this, where the EPA has
determined that it is appropriate to
establish work practice standards
(because it is infeasible to establish
numeric limits), it was reasonable for
the EPA to identify the work practice
standards that impose the most stringent
requirements and, thus, represent what
applies to the best performers and then
to require those work practice standards
as MACT.

We recognize that the final standards
for PRDs do not exactly mirror the
SCAQMD provisions, but this is
because, having established the MACT
floor, we consider options for going
beyond the MACT floor. As noted in the
memorandum in the docket titled
“Pressure Relief Device Control Option
Impacts for Final Refinery Sector Rule,”
July 30, 2015 (Docket ID Item No. EPA-
HQ-0OAR-2010-0682-0750), we looked
at the BAAQMD standard as a more
stringent work practice standard, and
while we did not directly adopt the
BAAQMD rule requirements, we did
adopt several aspects of that rule.
Specifically, we adopted the three
prevention measures requirements in
the BAAQMD with limited
modifications. We also did not include
a provision similar to that in the
SCAQMD rule that excludes releases
less than 500 lbs/day from the
requirement to perform a root cause
analysis; that provision in the SCAQMD
rule does not include any other
obligation to reduce the number of these
events. Rather than allowing unlimited
releases less than 500 lbs/day, we
require a root cause analysis for releases
of any size. We considered these to be
reasonable and cost-effective
enhancements to the SCAQMD rule.
However, because we count small
releases that the SCAQMD rule does not
regulate at all, we considered it
reasonable to provide a higher number
of releases prior to considering the
owner or operator to be in violation of
the work practice standard. After
considering the PRD release event limits

in both the SCAQMD and BAAQMD
rules, we determined it was reasonable
and appropriate to establish PRD
requirements consistent with those
provisions in the SCAQMD and
BAAQMD rules that provide flare work
practice standards. Therefore, the final
requirements provide that three events
from the same PRD in a 3-calendar-year
period is a violation of the work practice
standard. We also note that a facility
cannot simply choose to release
pollutants from a PRD; any release that
is caused willfully or caused by
negligence or operator error is
considered a violation. Additionally, a
second PRD release event in a 3-
calendar-year period for the same root
cause is a violation.

With the implementation of the three
prevention measures and the
elimination of the 500 lbs/day
applicability threshold, we specifically
evaluated and adopted requirements
beyond the MACT floor (i.e., more
stringent than the SCAQMD rule) and
established requirements that we
deemed to be cost effective and that we
determined would achieve emission
reductions equivalent to or better than
the SCAQMD requirements.

The EPA further notes that the
reported emissions the commenters
claim the EPA should rely on are not
actually measured emissions but rather
engineering calculations of release
quantities. As such, even if it were
possible to establish a numeric
emissions limit, there would be
concerns about relying on the
information cited by the commenters.
Finally, we note that the commenter’s
summary of PRD release data from the
2007 SCAQMD Staff Report (Docket ID
Item No. EPA-HQ-OAR-2010-0869—
0024) suggests that the SCAQMD PRD
requirements appear to be effective at
reducing PRD emissions compared to
states that do not have similar work
practice standards.

In summary, the work practice
standard we finalized provides a
comprehensive program to manage
entire populations of PRDs and includes
prevention measures, continuous
monitoring, root cause analysis, and
corrective actions, and addresses the
potential for violations for multiple
releases over a 3-year period. We
followed the requirements of section
112 of the CAA, including CAA section
112(h), in establishing what work
practice constituted the MACT floor; we
then identified certain additional
provisions which were more stringent
than the MACT floor requirements that
we determined were cost effective, and
we finalized the work practice

standards, as enhanced by those
additional provisions, as MACT.

Comment A.4: Commenters claimed
that the EPA’s malfunction exemptions
are arbitrary and capricious under the
CAA because the EPA did not finalize
the prohibition on atmospheric releases
from PRDs, as included in the June 2014
proposal. The commenters noted that
the EPA finalized similar provisions
prohibiting PRD releases in MACT
standards for Group IV Polymers and
Resins, Pesticide Active Ingredient
Manufacturing, and Polyether Polyols
Production. The commenters further
stated that the Court recently upheld
this type of prohibition [Mexichem
Specialty Resins, Inc. v EPA, 787 F.3d
544, 560-61 (D.C. Cir. 2015)] and urged
the EPA to finalize the standards for
PRD as proposed. The commenters also
suggested that the EPA’s justification for
not finalizing a prohibition on
atmospheric PRDs was based on
environmental disbenefits of having
additional flare capacity on standby to
control these unpredictable and
infrequent events. According to the
commenters, flares can be operated with
spark ignition systems that would only
operate when triggered by a flare event,
and, therefore, the commenters
suggested that the EPA overestimated
the environmental disbenefits.

Response A.4: During the comment
period on the June 2014 proposal,
comments both from industry and
environmental advocacy groups
suggested we consider requiring the
work practice standards established in
regulations adopted by the BAAQMD
and SCAQMD rules for PRD releases. In
light of those comments and the
statutory requirement that the EPA
evaluate the best performing facilities in
determining the appropriate MACT
standard, the Agency considered
whether the work practice standards
established in the SCAQMD and
BAAQMD rules represented what was
achieved by the best performers. The
BAAQMD and SCAQMD rules are the
only rules we are aware of that have
been established to address the
infrequent and unpredictable nature of
PRD releases for petroleum refineries.
As noted in the previous response, the
EPA established a MACT standard
based on the SCAQMD rule and
incorporated several of the key elements
of the BAAQMD standard into the PRD
requirements promulgated for new and
existing sources in the December 2015
rule.

After determining a standard based on
the best performing sources, we
examined whether to establish a more
stringent standard (requiring all PRD
releases to be routed to a control
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device). We rejected such an approach
based on the economic impacts. We
estimated that requiring control of all
atmospheric PRDs would cost
approximately 41 million dollars per
year (annually) compared to the
estimated economic impact of the work
practice standards of 3.3 million dollars
per year. (Cost is not a consideration in
setting the MACT floor, but it is relevant
to our determination whether to
establish additional requirements more
stringent than that floor.) We also
estimated that secondary emissions for
additional flaring in the event all PRDs
were routed to a control device would
increase greenhouse gas emissions by
104,000 megagrams of carbon dioxide
equivalents per year and increase
nitrogen oxide emissions by 85 tons per
year (see memorandum in the docket
titled “Pressure Relief Device Control
Option Impacts for Final Refinery Sector
Rule,” July 30, 2015, Docket ID Item No.
EPA-HQ-OAR-2010-0682-0750).

Regarding the comment that flares
could be equipped with spark ignition
systems, we note that such systems are
not compliant with the long-standing
requirements in 40 CFR 60.18 and 63.11
or the new requirements in 40 CFR
63.670 that flares be operated with a
pilot present at all times. The EPA has
previously rejected the use of spark
ignition systems because these systems
may not reliably ignite on demand
which would result in an atmospheric
release of the pollutants routed to the
flare.

Comment A.5: Commenters stated
that the EPA’s malfunction exemption
for force majeure events in the PRD
work practice standard is arbitrary and
capricious under CAA section 112
because it creates periods of time when
no emissions standard applies. Further,
commenters added that force majeure is
a term defined by contracts law to
provide a defense to avoid meeting a
party’s responsibility under a contract
and applies only where a party has
specifically negotiated and agreed to its
use. As such, commenters claimed that
the concept of force majeure does not
exist or belong in the context of
compliance with a non-contractual
federal law, such as the CAA. Refineries
should not be able to decide when to
comply with the CAA requirements.

Commenters stated that it is unlawful
and arbitrary to promulgate a definition
of force majeure that does not codify
criteria for determining whether a force
majeure event or a violation has
occurred (i.e., the determination is left
to the Administrator). The commenters
added that the EPA does not have the
authority to decide when such an event
has occurred, rather the Court must

decide whether a violation warranting a
penalty has occurred with the burden of
proof resting on the refinery.

Response A.5: The PRD work practice
standard requires redundant prevention
measures, which are designed to limit
the duration and quantity of releases
from all atmospheric PRDs regardless of
the cause. These requirements apply at
all times; thus, the final work practice
standards do have requirements that
apply to PRDs at all times and they are
not contrary to the CAA requirements in
CAA section 112. We also note that
facilities are also required to initiate a
root cause analysis to assess the cause
of the release, including releases
determined to be caused by a force
majeure event.

We disagree that because force
majeure is a term typically used in
contract law that it cannot or should not
be used in the context of regulations
establishing standards under the CAA.
We have determined that a force
majeure provision is part of the MACT
floor for regulating PRDs at refineries
and, as such, should be included as part
of the MACT standard. The definition of
force majeure event in the December
2015 final rule is based specifically on
a clause included in the SCAQMD rule,
which served as the basis for the MACT
standard. Rather than repeating this
clause at each instance, we determined
that is was preferential to use and define
the term force majeure event. We find
that the December 2015 final rule’s
definition of force majeure event has
adequate specificity to allow
determination of whether a PRD release
event was caused by a force majeure
event. The definition specifies events
that are beyond the control of the
operator, including natural disasters,
acts of war or terrorism, external power
curtailments (excluding curtailments
due to interruptible service agreements),
and fire or explosions originating at near
or adjoining facilities outside of the
refinery owner or operator’s control that
impact the refinery’s ability to operate.
The commenters suggest that criteria are
needed for determining whether a force
majeure event has occurred. We
disagree; the examples provided in the
definition provide sufficient specificity
to help guide a decisionmaker in
deciding whether to pursue an
enforcement action because they believe
a violation has occurred that was not
caused by a force majeure event and for
a court or other arbiter to rule on any
claim. Regarding the comment that the
Court, not the Administrator, should
determine when a force majeure event
has occurred, we note that the
regulations do not specify that the
Administrator would make a binding

determination of whether a force
majeure event has occurred, and the
issue could be argued and resolved by
the Court in the context of a citizen suit.

Comment A.6: One commenter
supported the work practices for PRD
and emergency flaring with the
exception of the additional backstop
measures in 40 CFR 63.648(j)(3)(iv) and
(v) and 40 CFR 63.670(0)(7)(iv),
respectively. The commenter explained
that these backstops arbitrarily limit the
number of release events for PRD and
emergency flaring events and are not
needed to demonstrate continuous
compliance with the work practice
standards.

Response A.6: For PRDs, these are the
applicable standards that were
determined to be MACT and are
modeled after the backstop within the
SCAQMD rule. With respect to the flare
work practice requirements, our goal is
to ensure continuous compliance with
the emission limits applicable to the gas
streams that are discharged to the flare.
We determined that optimal HAP
destruction occurs under specific
conditions, which include limited
periods of visible emissions. Therefore,
we established these requirements in
parallel with the PRD requirements to
help limit the size and duration of these
emergency flaring events and optimize
flare performance. We consider these
backstop measures for PRD and
emergency flaring to be critical to
ensure that the prevention measures
implemented are effective, that the root-
cause analyses conducted are thorough,
and that the corrective action measures
implemented are effective.

Comment A.7: Commenters stated the
final rule provided criteria for releases
that will be considered a violation of the
pressure release management work
practices in 40 CFR 63.648(j)(v)(B) and
(C) based on a ““3 calendar year period,”
but the Agency did not explain how this
time period runs nor how it will be
assessed or reported to the EPA and to
the public. The commenter noted that
the EPA stated in the preamble (80 FR
75212) relative to the flare work practice
provisions, the violation criteria is
based on a “rolling 3-year period,” but
a rolling 3-year period is not in the
regulatory text for either the flare or
PRD work practice.

Response A.7: The regulatory text at
40 CFR 63.6438(j)(3)(B) and (C) clearly
states that the time period is based on
a 3-calendar-year period. We consider
2020 to be one calendar year. A 3-
calendar-year period in 2020 would
include events that occurred in 2018,
2019, and 2020. It is a rolling average to
the extent that, in 2021, one would
consider events that occurred in 2019,



Federal Register/Vol. 85, No. 23/Tuesday, February 4, 2020/Rules and Regulations

6071

2020, and 2021. As indicated in 40 CFR
63.655(g)(10)(iii), each pressure release
to the atmosphere, including the
duration of the release, the estimated
quantity of each organic HAP released,
and the results of the RCA/CAA
completed during the reporting period
must be included as part of the
reporting obligation.

Comment A.8: Commenters stated
that the EPA should add to the reporting
requirements for the PRD and flare work
practice standards by requiring an
initial report to the EPA, state, and local
regulators within 1 hour of the start of
a release event or within 1 hour of the
operator reasonably knowing of its
occurrence. They maintained that the
initial report should include the process
unit the flare or PRD is associated with
and initial identification of the cause of
the event. The initial report should be
followed by a report containing the
contents of 40 CFR 63.655(g)(10) and
(11) within 30 days after the event and
additionally include whether the PRD or
flare has had an emissions release or
smoking event in the past 3 years,
including references or copies of
previously submitted reports.
Commenters added that this would be
consistent with the Agency’s attempt to
match the SCAQMD requirements for
PRDs. Finally, commenters suggested
that the EPA should require all
malfunction reports be made publicly
available online at the same time they
are submitted to the EPA.

Response A.8: The SCAQMD rule has
notification and reporting requirements
for atmospheric PRD releases in excess
of the reportable quantity limits in 40
CFR part 117, part 302, and part 355,
including releases in excess of 100
pounds of VOC (Rule 1173(i)(3)). The
notification must occur within 1 hour of
the release or within 1 hour of the time
a person should have reasonably known
of its occurrence. A written report must
be submitted within 30 days of the
atmospheric release. These
requirements closely mirror those under
other EPA programs, such as the
Superfund Amendments and
Reauthorization Act 313 (SARA 313).
We note that refinery owners or
operators are already required to report
emissions events through various state
and federal requirements, including
immediate notifications of releases
exceeding reportable quantities under
SARA 313, and while we acknowledge
that these reports would be submitted to
a different branch within the EPA, we
believe any additional reporting
requirements would be redundant,
unnecessary, and inefficient. Therefore,
we are not revising the recordkeeping
and reporting requirements in the

December 2015 rule as requested by the
commenter.

Comment A.9: Commenters stated
that the exemptions for specific types of
pressure relief devices are unlawful and
arbitrary. Commenters contended that
the only justification the EPA has made
for providing these PRD exemptions is
that the emissions are expected to be
small. Commenters asserted that there is
no de minimis threshold for regulating
emission points within a source
category and, thus, the EPA’s attempt to
exempt certain types of PRDs is illegal.

Response A.9: We modeled the
applicability of the PRD provisions after
the SCAQMD rule, based on a MACT
floor analysis and considering the
appropriate requirements for these types
of PRDs. It is likely that the SCAQMD
rule did not apply the PRD-specific
requirements to certain PRDs due to
their low emissions release potential. As
part of our “beyond the floor” analysis,
we determined that it was not cost
effective to include control of these
PRDs as part of the work practice
standard for PRDs. However, these PRDs
are regulated under other provisions of
the MACT. We note that, if the PRD is
in gas or vapor service, refinery owners
and operators are still required to
monitor the PRD after the release to
verify the device is operating with an
instrument reading of less than 500
parts per million. Liquid PRDs are still
subject to repair if a leak is found during
visual inspection.

3. What is the EPA’s final decision on
the work practice standards for PRDs?

The PRD work practice standards
were developed in accordance with the
CAA, establishing a MACT floor based
on consideration of the SCAQMD and
BAAQMD work practice standards. The
sources complying with these
requirements are the best performing
sources. It was necessary to establish
these requirements as work practice
standards under CAA section 112(h)
because quantitative measurement of
flow rates during PRD release events is
not practicable due to technological and
economic limitations with measuring
highly transient flows. The inclusion of
force majeure event allowances and
restrictions of the applicability of the
pressure release management
requirements to specified types of PRDs
are consistent with the MACT floor and
are necessary components of the work
practice standards. We consider a
complete prohibition of atmospheric
PRD to be “beyond the MACT floor”
and we are declining to set a “beyond
the floor” requirement on the basis of
cost and environmental disbenefits. We
have not been presented with any

comments and/or information received
in response to the October 2016
proposed notice of reconsideration
relative to the PRD work practice
standards which will result in any
changes to the December 2015 rule.

B. Issue 2: Work Practice Standard for
Emergency Flaring

1. What is the history of work practice
standards for emergency flaring?

In the June 2014 proposal, the EPA
proposed to amend the operating and
monitoring requirements for petroleum
refinery flares. As discussed in the
proposal at 79 FR 36904, we determined
that the requirements for flares in the
General Provisions at 40 CFR 63.18 were
not adequate to ensure compliance with
the Refinery MACT standards. In
general, at the time the MACT standards
were promulgated, flares used as air
pollution control devices were expected
to achieve a 98-percent HAP destruction
efficiency. However, because flows of
waste gases to the flares had diminished
based on reductions achieved by the
increased use of flare gas recovery
systems, there have been times when
the waste gas to the flare contained
insufficient heat content to adequately
combust and, thus, a 98-percent HAP
destruction efficiency was not being
achieved. In addition, the practice of
applying assist media to the flare
(particularly steam to prevent smoking
of the flare tip) had led to a decrease in
the combustion efficiency of flares.

To ensure that a 98-percent HAP
destruction efficiency was being met, as
contemplated at the time the MACT
standard was promulgated, we proposed
revisions to Refinery MACT 1 that
required flares to operate with a
continuously-lit pilot flame at all times
when gases are sent to the flare, with no
visible emissions except for periods not
to exceed 5 minutes during any 2
consecutive hours, and to meet flare tip
velocity limits and combustion zone
operating limits at all times when gases
are flared.

During the comment period on the
June 2014 proposal, we received
comments that the EPA’s concern over
insufficient heat content of the waste
gas or over-assisting flares is less
problematic in attaining a high level of
destruction efficiency at the flare in
emergency situations, where the flow in
the flare exceeds the smokeless capacity
of the flare. The commenters suggested
that better combustion was assured
closer to the incipient smoke point of
the flare and that flow velocity limits
and limits on visible emissions should
not apply during emergency flaring
events.
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In the December 2015 rule, we
determined that it was appropriate to set
different standards for when a flare is
operating below its smokeless capacity
and when it is operating above its
smokeless capacity. We finalized the
proposed requirements (with minor
revisions) to apply when a flare is
operating below its smokeless capacity.

In the December 2015 rule, we
established a work practice standard
that applies to each affected flare with
a potential to exceed its smokeless
capacity. The work practice standard
requires owners or operators to develop
flare management plans to identify the
flare system smokeless capacity and
flare components, waste gas streams that
are flared, monitoring systems and their
locations, procedures that will be
followed to limit discharges to the flare
that cause the flare to exceed its
smokeless capacity, and prevention
measures implemented for PRDs that
discharge to the flare header. The work
practice standard requires a
continuously-lit pilot flame,
combustion-zone operating limits, and
the monitoring, recordkeeping, and
reporting requirements apply at all
times—whether the flare is operating
below, at, or above its smokeless
capacity, including during a force
majeure event. These requirements are
the most critical in ensuring that a 98-
percent destruction efficiency is being
met during emergency release events.

In addition, where a flare exceeds its
smokeless capacity, a work practice
standard requires refinery owners or
operators to conduct a root cause
analysis and take corrective action for
any flaring event that exceeds the flare’s
smokeless capacity and that also
exceeds the flare tip velocity and/or
visible emissions limit. Refiners have 45
days to complete the root cause analysis
and implement corrective action after an
event. The results of the root cause
analysis and corrective action are due
with the periodic reports on a semi-
annual basis. If the root cause analysis
indicates that the exceedance of the
flare tip velocity and/or the visible
emissions limit is caused by operator
error or poor maintenance, the
exceedance is a violation of the work
practice standard. A second event
causing an exceedance of either the flare
tip velocity or the visible emissions
limit within a rolling 3-year period from
the same root cause on the same
equipment is a violation of the standard.
A third exceedance of the velocity or
visible emissions limit occurring from
the same flare in a rolling 3-year period
is a violation of the work practice
standard, regardless of the root cause.

However, force majeure events are
excluded from the event count.

We requested public comment on the
above smokeless capacity work practice
standard in 40 CFR 63.670(0), including
the requirements to maintain records of
prevention measures in 40 CFR
63.670(0)(1)(i1)(B) and (iv); the
requirement to establish a single
smokeless design capacity in 40 CFR
63.670(0)(1)(iii)(B); the number and type
of releases/events that constitute a
violation; the phrase ““. . . and the flare
vent gas flow rate is less than the
smokeless design capacity of the flare”
in 40 CFR 63.670(c) and (d); the
proposed correction to paragraph 40
CFR 63.670(0)(1)(ii)(B); and other
provisions in 40 CFR 63.670(0)(3)
through (7). We also requested public
comment on the recordkeeping and
reporting requirements associated with
these work practice standards in 40 CFR
63.655(g)(11)(iv) and (i)(9)(x) through
(xii).

In reviewing the regulatory text for
this proposed action, we also
determined that 40 CFR
63.670(0)(1)(ii)(B) contains an incorrect
reference to pressure relief devices for
which preventative measures must be
implemented. The correct reference is
paragraph 40 CFR 63.648(j)(3)(ii), not 40
CFR 63.648(j)(5). We proposed to correct
this referencing error.

2. What comments were received on the
work practice standards for emergency
flaring?

Comment B.1: Some commenters
were generally supportive of the final
work practice standards for emergency
flares, while other commenters
disagreed with numerous aspects of the
final work practice standards. The
commenters who disagree indicated that
establishing these work practice
standards for emergency flaring is
unlawful because they do not provide
for standards that are continuous and
that apply at all times, as directed by
section 112 of the CAA and as upheld
by the Court in the 2008 vacatur of the
malfunction exemptions in the MACT
General Provisions. Sierra Club v. EPA,
551 F.3d 1019, 1027-28 (D.C. Cir. 2008)
(“Congress has required that there must
be continuous section 112-compliant
standards.”); see also H.R. Rep. No. 95—
294, at 92 (1977), reprinted in 1977
U.S.C.C.A.N. 1077, 1170 (“continuous”
emission standard requirement does not
allow merely “temporary, periodic, or
limited systems of control”’). The
commenters state that because the work
practice standards do not limit
emissions to any certain amount during
an emergency flaring event, there is
effectively no emission limitation that

applies during these times.
Additionally, the commenters do not
believe that the work practice standards
are justified under CAA section 112(h)
for emergency flaring because
measurement technology is available to
measure what is sent to the flare.

Response B.1: We disagree that the
standards do not apply at all times. The
work practice combustion efficiency
standards (specifically limits on the net
heating value in combustion zone)
apply at all times, including during
periods of emergency flaring. With
respect to setting work practice
standards under CAA section 112(h), we
note that the combustion efficiency
standards were established as work
practice standards. In the case of flaring,
emissions are not conveyed through a
stack and are difficult to measure. The
EPA’s practice has been to establish
work practice standards for regulating
flares (see, e.g., General Provisions in 40
CFR parts 60 and 63, the combustion
efficiency requirements in this rule, and
flaring work practice standards in the
Petroleum Refinery NSPS, subpart Ja).
These work practice standards do take
advantage of upstream measurement
systems, but we do not agree that
upstream measurement systems are the
same as measuring emissions from the
flare following combustion nor are they,
standing alone, a sufficient emissions
limitation or standard.

Comment B.2: Commenters stated
that, even if the work practice standards
for flares operating above the smokeless
capacity are justified, the work practice
standards do not comply with the CAA
requirements that the emissions
limitation is as stringent as the average
emission limitation achieved by the
best-performing sources, and the
maximum degree of emission reduction
that is achievable. Commenters
explained that the EPA provided an
allowance for up to two smoking flare
events per flare in a 3-year period based
on API-supplied information reporting
that the average refinery flare
experiences an event every 4.4 years
and an assumption that the best
performing flares have one smoking
event every 6 years. The commenters
contended that these figures are based
on unverified data submitted in an API/
AFPM survey and its use is arbitrary
and capricious. The commenters
maintained that instead of using the
API/AFPM survey data, the EPA should
have reviewed data including emissions
data from their own studies as well as
emissions data available from Texas
Commission on Environmental Quality
(TCEQ), SCAQMD, or BAAQMD when
developing these standards. The
commenters suggested that the EPA
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establish standards based on the
duration and amount of gas routed to a
flare during a malfunction event that
causes the flare to operate above its
smokeless capacity, in addition to the
cap on the number of exceptions.
Response B.2: First, one must
recognize that the flare is not a specific
emission source within Refinery MACT
1 standards and, thus, we did not seek
to establish a MACT floor for flares at
the time that we promulgated Refinery
MACT 1. Rather, we identified flares as
an acceptable means for meeting
otherwise applicable requirements and
we established flare operational
standards that we believed would
achieve a 98-percent destruction
efficiency on a continual basis.
Recognizing that flares were not
achieving the 98-percent reduction
efficiency in practice, we proposed
additional requirements in the June
2014 proposal to ensure that flares
operate as intended at the time we
promulgated Refinery MACT 1.
Regarding the operational standards
for flares operating above the smokeless
capacity, we note that these flare
emissions are emissions due to a sudden
increase in waste gas entering the flare,
typically resulting from a malfunction
or an emergency shutdown at one or
more pieces of equipment that vents
emissions to the flare. The commenter’s
suggestion that the EPA should establish
standards on the duration and amount
of gas discharged to a flare during
malfunction events misses the mark.
Flares are associated with a wide variety
of process equipment and the emissions
routed to a flare during a malfunction
can vary widely based on the cause of
the malfunction and the type of
associated equipment. Thus, it is not
feasible to establish a one-size-fits-all
standard on the amount of gas allowed
to be routed to flares during a
malfunction. Moreover, we note that
routing emissions to the flare will result
in less pollution than the other
alternative, which would be to emit
directly to the atmosphere. We note that
we do not set similar limits for thermal
oxidizers, baghouses, or other control
devices that we desire to remain
operational during malfunction events
to limit pollutant emissions to the
extent practicable. However, we did
establish work practice standards that
we believe will be effective in reducing
the size and duration of flaring events
that exceed the smokeless capacity of
the flare to improve overall flare
performance. We are establishing these
work practice standards for flares in
order to ensure 98-percent destruction
of HAP discharged to the flare (as
contemplated at the time Refinery

MACT 1 was promulgated) during both
normal operating conditions when the
flare is used solely as a control device
and malfunction releases where the flare
acts both as a safety device and a control
device.

Comment B.3: Commenters stated that
the EPA’s malfunction exemption for
force majeure events for emergency
flaring is arbitrary and capricious under
CAA section 112 because it creates
periods of time when no emissions
standard applies.

Response B.3: As noted in Response
A.5 to similar comments regarding PRD
release events, it is very difficult to
guard perfectly against acts of God and
acts of terrorism. The EPA does not
believe it can develop measures that
would effectively limit emissions during
all such acts. Regardless, we disagree
that force majeure events are exempt
from regulation. Several of the work
practice standards apply during these
events. Specifically, flares are required
to comply with the requirements for a
continuously lit pilot flame and
combustion efficiency standards (i.e.,
limits on the net heating value in
combustion zone) at all times, including
during periods of emergency flaring
caused by a force majeure event.

Comment B.4: Commenters requested
that the EPA delete from the rule the
requirements at 40 CFR
63.670(0)(1)(ii)(B) and (0)(1)(iv),
claiming the requirements are highly
burdensome. These requirements
require an owner or operator to include
as part of the flare management plan
(FMP) records of prevention measures
and design and operating details for
PRDs that are routed to flares.
Alternatively, commenters
recommended that the rule only require
this information be included in the FMP
for those PRDs (i.e., a single PRD or a
single set of PRDs which protect a single
piece of equipment) whose potential for
release is great enough to exceed the
smokeless capacity of the flare.

Response B.4: Because PRDs are
expected to be the primary source of a
release that might cause a flaring event
that could exceed the smokeless
capacity of the flare, we determined that
the identification of the PRDs that are
vented to the flare is a critical
component of the FMP. We also
recognize that consideration of
prevention measures for PRDs that can
discharge to a flare will help to reduce
the number of flaring events that exceed
the smokeless capacity of the flare.
Consequently, we include consideration
of prevention measures for PRDs as one
of three critical items, listed in 40 CFR
63.670(0)(1)(ii)(A) through (C), that each
owner or operator of a flare must

consider within the flare minimization
assessment requirement of the FMP.
While submission of the FMP is
primarily a one-time event, we expect
that these prevention measures for PRDs
discharged to the flare will be an active
and growing list as owners and
operators implement corrective actions
after a release event exceeding the
smokeless capacity of the flare and
exceeding the visible emissions limit
and/or the flare tip velocity limit. As
noted in 40 CFR 63.670(0)(2)(ii), the
plan must be updated periodically to
account for changes in the operation of
the flare, but we do not consider new
prevention measures implemented for
PRDs that discharge to the flare to
constitute a change in the operation of
the flare. Thus, this updated listing can
be in an electronic database and it is not
required to be updated in the FMP
unless the FMP is otherwise required to
be updated or re-submitted according to
the provisions in 40 CFR
63.670(0)(2)(ii). We do not consider this
effort to be a significant burden beyond
what is already required for hazards
analysis and the commenter did not
provide any data to quantify or
substantiate the claims that this effort is
“highly burdensome.”

We considered the suggestion to limit
this requirement to PRDs with high
potential release rates. However, many
flares may receive discharges from
dozens of PRDs across multiple process
units. In an emergency event, it is
possible that several of these PRDs
associated with different equipment can
relieve at the same time. While any one
PRD may not exceed the flare’s
smokeless capacity, the combination of
PRD releases may. Thus, we determined
that it is appropriate to require all PRDs
discharged to the flare to be identified
and applicable prevention measures
should be evaluated regardless of the
release potential of an individual PRD.

3. What is the EPA’s final decision on
the work practice standards for
emergency flaring?

The emergency flaring work practice
standards were developed to ensure that
flares achieve the 98-percent reduction
assumed at the time MACT 1 was
promulgated. In determining the means
to ensure that flares achieve the 98-
percent reduction, the EPA considered
available data for best performing flare
sources. The inclusion of the force
majeure provisions in the work practice
standard do not alter the work practice
requirements for a continuously lit pilot
flame and combustion efficiency
standards, which apply at all times. The
flare requirements in Refinery MACT 1
were established as work practice
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standards and the operational standards
established in the December 2015 final
rule and affirmed in this action are also
work practice standards under CAA
section 112(h). Work practice standards
are appropriate for flares because
pollutants emitted from the flare cannot
be emitted through a conveyance
designed and constructed to emit or
capture such pollutants. We have not
been presented with any comments and/
or information received in response to
the proposed notice of reconsideration
relative to the emergency flaring work
practice standards which will result in
any changes to these requirements as
promulgated in the December 2015 rule.

C. Issue 3: Assessment of Risk From the
Petroleum Refinery Source Categories
After Implementation of the PRD and
Emergency Flaring Work Practice
Standards

1. What is the history of the assessment
of risk from the Petroleum Refinery
source categories after implementation
of the PRD and emergency flaring work
practice standards?

The results of our residual risk review
for the Petroleum Refinery source
categories were published in the June
2014 proposal (79 FR 36934 through
36942), and included assessment of
chronic and acute inhalation risk, as
well as multipathway and
environmental risk, to inform our
decisions regarding acceptability and
ample margin of safety. The results
indicated that the cancer risk to the
individual most exposed (maximum
individual risk or “MIR”) based on
allowable HAP emissions is no greater
than approximately 100-in-1 million,
which is the presumptive limit of risk
acceptability, and that the MIR based on
actual HAP emissions is no greater than
60-in-1 million, but may be closer to 40-
in-1 million. In addition, the maximum
chronic noncancer target organ-specific
hazard index (TOSHI) due to inhalation
exposures was less than 1. The
evaluation of acute noncancer risks,
which was conservative, showed the
potential for adverse health effects from
acute exposures is unlikely. Based on
the results of a refined site-specific
multipathway analysis, we also
concluded that the cancer risk to the
individual most exposed through
ingestion is considerably less than 100-
in-1 million.

In the December 2015 rule, we
established work practice standards for
PRD releases and emergency flaring
events, which under the June 2014
proposal would not have been allowed.
Because we did not consider such non-
routine emissions under our risk

assessment for the June 2014 proposal,
we performed a screening level analysis
of risk associated with these emissions
for the December 2015 rule as discussed
in detail in “Final Residual Risk
Assessment for the Petroleum Refining
Source Sector” in Docket ID Item No.
EPA-HQ-OAR-2010-0682-0800. Our
analysis showed that HAP emissions
could increase the MIR based on actual
emissions by as much as 2-in-1 million,
which is not substantially different than
the level of risk estimated at proposal.
We also estimated that chronic
noncancer TOSHIs attributable to the
additional exposures from non-routine
flaring and PRD HAP emissions are well
below 1. When the additional chronic
noncancer TOSHI from the screening
analysis are added to the TOSHI
estimated in the June 2014 proposal, all
chronic noncancer TOSHIs remain
below 1. Further, our screening analysis
also projected that maximum acute
exposure to non-routine PRD and flare
emissions would result in a maximum
hazard quotient (HQ) of 14 from
benzene emissions based on a reference
exposure level (REL). An exceedance of
an REL value does not necessarily
indicate that an adverse health effect
will occur. Because of the infrequent
occurrence of such events and the
probability that someone would be at
the exact most highly impacted
exposure locations at the time of the
elevated ambient levels, the EPA risk
assessors believe there is a very low
probability of any adverse exposure.
Based on the risk analysis performed for
the June 2014 proposal and the
screening assessment to consider how
conclusions from that analysis would be
affected by the additional non-routine
flare and PRD emissions allowed under
the December 2015 rule, we determined
that the risk posed after implementation
of the revisions to the MACT standards
is acceptable and that the standards as
promulgated provide an ample margin
of safety to protect public health.

We requested public comment on the
screening analysis and the conclusions
reached based on that analysis in
conjunction with the risk analysis
performed for the June 2014 proposal.

2. What comments were received on the
assessment of risk from the Petroleum
Refinery source categories after
implementation of the PRD and
emergency flaring work practice
standards?

Comment C.1: Commenters explained
that the EPA performed a screening
level risk assessment to account for the
additional risk from the PRD and
emergency flare work practice standards
based on “approximately 430 records of

PRD and flare HAP pollutant release
events” from 25 facilities, as reported in
response to the detailed Petroleum
Refinery information collection request
(ICR), and that this assessment resulted
in an additional 2-in-1 million lifetime
cancer risk and an acute risk that is 14
times higher than what the Agency
considers safe. The commenters
contended that these risks were based
on biased-low industry-estimated
emissions data when they should have
been based on a true maximum
additional cancer or acute risk from a
serious fire, explosion, or force majeure
event, or even from one of the largest
historical leaks or emergency flaring
events. Commenters referenced
numerous malfunction events which
they asserted demonstrate the long
history of these types of releases from
refineries that could have been
prevented by advanced planning,
inspections, upgrades, and maintenance
and claimed these events could have
been used for the purpose of estimating
additional risks from PRD releases and
smoking flare events. In addition to not
basing the risks on a worst-case
scenario, the commenters said the EPA
did not explain how the risk model
predicted worst case 1-hour and annual
average concentrations for PRDs and
flares or whether the concentrations
presented in the final risk assessment
were total HAP or benzene. In any case,
the commenters asserted that these
concentrations are higher than what the
California EPA has deemed health
protective for acute and chronic
exposure, and while they are lower than
the EPA’s 2003 Integrated Risk
Information System values, the EPA
should consider that these exposures
occur in combination with other
emissions from refineries.

Response C.1: The December 2015
rule established work practice standards
that require advanced planning,
inspections, upgrades, and maintenance
of equipment through the
implementation of prevention measures,
root cause analysis, and corrective
action. Under CAA section 112(f)(2), the
EPA is required to estimate the risk
remaining after the implementation of
the MACT, which for this emissions
source is the promulgated work practice
standards. This approach is consistent
with the way that EPA has performed its
risk analysis for all previously
promulgated risk reviews under CAA
section 112(f)(2). In the screening
analysis, we used release information
collected under the authority of CAA
section 114 which represents annual
releases occurring prior to the
implementation of these work practice
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standards and the data and assumptions
used as inputs to the screening analysis
are a reasonable representation of the
worst-case releases allowed under the
promulgated standard and that may be
expected subsequent to the
implementation of the work practice
standards.

In response to the commenters’
statement that the EPA did not explain
how the risk model predicted worst case
1-hour and annual average
concentrations for PRDs and flares or
whether the concentrations presented in
the final risk assessment were total HAP
or benzene, as noted in the risk report
(appendix 13 of Docket ID Item No.
EPA-HQ-OAR-2010-0682-0800), the
EPA estimated concentrations using a
conservative (health protective)
screening dispersion modeling
approach. Further, the risks were
estimated based on all reported
emissions (i.e., not only benzene). Acute
risks (HQs) are estimated on a pollutant-
by-pollutant basis.

With regard to the comment that the
EPA should consider the California
Office of Environmental Health Hazard
Assessment health benchmarks, in May
2018, based on examination of the
California EPA’s acute (1-hour) REL for
benzene, and taking into account
aspects of the methodology used in the
derivation of the value and how this
assessment stands in comparison to the
Agency for Toxic Substances and
Disease Registry’s toxicological
assessment, EPA toxicologists decided it
is not appropriate to use the benzene
REL value to support the EPA’s RTR
rules. In lieu of using the REL in RTR
risk assessments, the EPA is now
evaluating acute benzene risks by
comparing potential exposure levels to
the emergency response planning
guidelines (ERPG)-1 values. In this case,
the acute HQ value from non-routine
PRD and flare emissions is 0.07 when
comparing ambient levels to the ERPG—
1

Comment C.2: Commenters asserted
that the EPA’s risk assessment and
determinations are unlawful and are
arbitrary and capricious because the
EPA has not followed its own policy
and guidelines in summing cancer risk
and treating a lifetime cancer risk above
100-in-1 million as showing the need for
section CAA section 112(f) standards.
The commenters stated that the EPA
found an inhalation-based cancer risk of
100-in-1 million from routine emissions,
an additional cancer risk of 2-in-1
million from non-routine PRD and flare
emissions, and an additional cancer risk
of 4-in-1 million from non-inhalation or
multipathway emissions. The sum of
these risks is 106-in-1 million, and,

therefore, above the presumptive
acceptability threshold of 100-in-1
million, yet the EPA has continued to
maintain that risks are acceptable. The
commenters also contended that in
addition to never adding these risks, the
EPA has not provided a reasoned
justification in the record for not doing
so. The commenters added that the EPA
recognized risks were unacceptable for
a similar set of risks (e.g., lead smelting
and ferroalloys) as those in the
Petroleum Refinery RTR, and, thus, the
risk for the Petroleum Refinery RTR
should also be found unacceptable.

Further, the commenters noted that
the EPA’s refined multipathway risk
assessment for one refinery, for which
the EPA indicates that the sum of the
multipathway and inhalation risks for
that facility is less than 100-in-1
million, conflicts with the fact that the
inhalation risk alone is at least 100-in-
1 million; it is unclear how combined
risks would not exceed 100-in-1 million.
Finally, the commenters stated that the
EPA has not supported the conclusion
based on data in the record that after
performing a refined risk assessment on
one refinery that cancer risk for all
facilities can be discounted.

Response C.2: As an initial matter, it
is important to note that a risk level of
100-in-1 million is a presumptive limit
of acceptability, not a threshold for
acceptability or regulatory action. As
stated in the Benzene NESHAP (54 FR
38044, 38061, September 14, 1989), in
determining the need for residual risk
standards, we strive to limit to no higher
than approximately 100-in-1 million the
estimated cancer risk that a person
living near a plant would have if he or
she were exposed to the maximum
pollutant concentrations for 70 years
and, in the ample margin of safety
decision, to protect the greatest number
of persons possible to an individual
lifetime risk level of no higher than
approximately 1-in-1 million. In
determining whether risk is acceptable
under CAA section 112(f), these levels
are not rigid lines, and we weigh the
cancer risk values with a series of other
health measures and factors, including
the specific uncertainties of the
emissions, health effects, and risk
information for the relevant source
category, in both the decision regarding
risk acceptability and in the ample
margin of safety determination. The
source category-specific decision of
what constitutes an acceptable level of
risk and whether it is necessary to
promulgate more stringent standards to
provide an ample margin of safety is a
holistic one; that is, the EPA considers
all potential health impacts—chronic
and acute, cancer and noncancer, and

multipathway—along with their
uncertainties.

W