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Presidential Documents

Title 3—

The President

Proclamation 9973 of December 16, 2019

Wright Brothers Day, 2019

By the President of the United States of America

A Proclamation

On December 17, 1903, two visionaries, brothers from Dayton, Ohio, ushered
in the dawn of the age of aviation on a wind-swept beach in Kitty Hawk,
North Carolina. Wilbur and Orville Wright changed the course of history
with the successful maiden flight of a manned, engine-powered aircraft.
On Wright Brothers Day, we honor this remarkable achievement, commend
the brothers’ ingenuity, innovation, passion, and determination, and celebrate
the incalculable contributions of aviation to our Nation and the world.

When the Wright Flyer safely landed near Kill Devil Hills, it marked the
first step of an aviation journey of countless American pioneers to conquer
the skies. In the 116 years since this groundbreaking flight, we have made
revolutionary strides in aviation, such as Amelia Earhart crossing the Atlantic
and Wiley Post circling the globe. This same fearless American spirit eventu-
ally propelled us beyond Earth’s atmosphere into space and even placed
humans onto the surface of the Moon in an ongoing pursuit of discovery
and exploration. Earlier this year, our Nation commemorated the 50th anni-
versary of the Apollo 11 mission and remembered the triumphant courage
and patriotism displayed by those intrepid astronauts. On that remarkable
voyage, Commander Neil Armstrong carried a small patch of fabric from
the wing of the Wright Brothers’ 1903 “Flyer.”

The progress and success of aviation are among our country’s greatest
achievements. Aviation connects people, commerce, and industry, not merely
across the country but across oceans and continents. The economic, strategic,
and social benefits of aviation are critical to our national security and
prosperity. That is why my Administration is committed to ensuring that
the United States remains the world leader in aviation and aerospace innova-
tion. We are improving the design of supersonic jets, for example, and
preparing for their reintroduction to civilian flight while also embracing
the growth and potential of unmanned aircraft. By working with leaders
in the industry, we are advancing the exploratory and commercial capabilities
of space technology and cultivating ideas that could revolutionize the future
of transportation, enhance national security and defense, and increase effi-
ciency in commerce and emergency management.

Throughout our history, our Republic has been characterized by great men
and women, like Wilbur and Orville, who dared to push boundaries, chal-
lenge traditional thinking, explore unchartered paths, and embrace the power
of possibility. The Wright Brothers’ airborne adventure into the North Caro-
lina sky is one of our Nation’s seminal milestones and a shining example
of the power of the indomitable American spirit, which continues to fuel
the next chapter of our history at sea, on land, and in the skies and beyond.

The Congress, by a joint resolution approved December 17, 1963, as amended
(77 Stat. 402; 36 U.S.C. 143), has designated December 17 of each year
as “Wright Brothers Day” and has authorized and requested the President
to issue annually a proclamation inviting the people of the United States
to observe that day with appropriate ceremonies and activities.
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[FR Doc. 2019-27525
Filed 12-18-19; 8:45 am]
Billing code 3295-F0-P

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, do hereby proclaim December 17, 2019, as Wright Brothers
Day.

IN WITNESS WHEREQF, I have hereunto set my hand this sixteenth day
of December, in the year of our Lord two thousand nineteen, and of the

Independence of the United States of America the two hundred and forty-
fourth.
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 71

[Docket No. FAA-2019-0613; Airspace
Docket No. 19-ASW-9]

RIN 2120-AA66
Revocation and Amendment of the
Class E Airspace; Lafayette, LA

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: This action revokes the Class
E airspace designated as an extension to
a Class C surface area at Lafayette
Regional Airport/Paul Fournet Field,
Lafayette, LA; amends the Class E
airspace designated as a surface area at
Lafayette Regional Airport/Paul Fournet
Field; and amends the Class E airspace
extending upward from 700 feet above
the surface at Lafayette Regional
Airport/Paul Fournet Field and
Acadiana Regional Airport, New Iberia,
LA, which is contained within the
Lafayette, LA, airspace legal description.
This action is due to an airspace review
caused by the decommissioning of the
Acadi non-directional beacon (NDB),
which provided navigation information
for the instrument procedures at
Acadiana Regional Airport, and the
development of new instrument
procedures at Lafayette Regional
Airport/Paul Fournet Field. The
geographic coordinates of the Lafayette
Regional Airport/Paul Fournet Field and
the names of Lafayette Regional Airport/
Paul Fournet Field, Acadiana Regional
Airport, and Abbeville Chris Crusta
Memorial Airport, Abbeville, LA, which
is contained within the Lafayette, LA,
airspace legal description, are also being
updated to coincide with the FAA’s
aeronautical database.

DATES: Effective 0901 UTC, March 26,
2020. The Director of the Federal
Register approves this incorporation by

reference action under Title 1 Code of
Federal Regulations part 51, subject to
the annual revision of FAA Order
7400.11 and publication of conforming
amendments.

ADDRESSES: FAA Order 7400.11D,
Airspace Designations and Reporting
Points, and subsequent amendments can
be viewed online at https://
www.faa.gov/air_traffic/publications/.
For further information, you can contact
the Airspace Policy Group, Federal
Aviation Administration, 800
Independence Avenue SW, Washington,
DC 20591; telephone: (202) 267-8783.
The Order is also available for
inspection at the National Archives and
Records Administration (NARA). For
information on the availability of FAA
Order 7400.11D at NARA, email
fedreg.legal@nara.gov or go to https://
www.archives.gov/federal-register/cfr/
ibr-locations.html.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Claypool, Federal Aviation
Administration, Operations Support
Group, Central Service Center, 10101
Hillwood Parkway, Fort Worth, TX
76177; telephone (817) 222-5711.

SUPPLEMENTARY INFORMATION:
Authority for This Rulemaking

The FAA’s authority to issue rules
regarding aviation safety is found in
Title 49 of the United States Code.
Subtitle I, Section 106 describes the
authority of the FAA Administrator.
Subtitle VII, Aviation Programs,
describes in more detail the scope of the
agency’s authority. This rulemaking is
promulgated under the authority
described in Subtitle VII, Part A,
Subpart I, Section 40103. Under that
section, the FAA is charged with
prescribing regulations to assign the use
of airspace necessary to ensure the
safety of aircraft and the efficient use of
airspace. This regulation is within the
scope of that authority as it revokes the
Class E airspace designated as an
extension to a Class C surface area at
Lafayette Regional Airport/Paul Fournet
Field, Lafayette, LA, and amends the
Class E airspace extending upward from
700 feet above the surface at Lafayette
Regional Airport/Paul Fournet Field and
Acadiana Regional Airport, New Iberia,
LA, to support instrument flight rule
operations at these airports.

History

The FAA published a notice of
proposed rulemaking in the Federal
Register (84 FR 43089; August 20, 2019)
for Docket No. FAA-2019-0613 to
revoke the Class E airspace designated
as an extension to a Class C surface area
at Lafayette Regional Airport/Paul
Fournet Field, Lafayette, LA, and amend
the Class E airspace extending upward
from 700 feet above the surface at
Lafayette Regional Airport/Paul Fournet
Field and Acadiana Regional Airport,
New Iberia, LA. Interested parties were
invited to participate in this rulemaking
effort by submitting written comments
on the proposal to the FAA. No
comments were received.

Class E airspace designations are
published in paragraph 6002, 6003, and
6005, respectively, of FAA Order
7400.11D, dated August 8, 2019, and
effective September 15, 2019, which is
incorporated by reference in 14 CFR
71.1. The Class E airspace designations
listed in this document will be
published subsequently in the Order.

FAA Order 7400.11, Airspace
Designations and Reporting Points, is
published yearly and effective on
September 15.

Differences From the NPRM

Subsequent to publication of the
NPRM, the FAA discovered that the
name and geographic coordinates of
Lafayette Regional Airport/Paul Fournet
Field needed to be updated in the Class
E airspace designated as a surface area
for Lafayette, LA, which had been
inadvertently omitted from the NPRM.
As these changes are administrative in
nature and do not amend the airspace
itself, the amendment to the Class E
airspace designated as a surface area for
Lafayette, LA, is included in this action.

Availability and Summary of
Documents for Incorporation by
Reference

This document amends FAA Order
7400.11D, Airspace Designations and
Reporting Points, dated August 8, 2019,
and effective September 15, 2019. FAA
Order 7400.11D is publicly available as
listed in the ADDRESSES section of this
document. FAA Order 7400.11D lists
Class A, B, G, D, and E airspace areas,
air traffic service routes, and reporting
points.


https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.faa.gov/air_traffic/publications/
https://www.faa.gov/air_traffic/publications/
mailto:fedreg.legal@nara.gov
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The Rule

This amendment to Title 14 Code of
Federal Regulations (14 CFR) part 71:

Removes the Class E airspace
designated as an extension to a Class C
surface area at Lafayette Regional
Airport/Paul Fournet Field, Lafayette,
LA, as it is no longer required;

Amends the Class E airspace
designated as a surface area at Lafayette
Regional Airport/Paul Fournet Field by
amending the header of the airspace
legal description from “‘Lafayette
Regional Airport, LA” to “Lafayette,
LA” to comply with FAA Order
7400.2M, Procedures for Handling
Airspace Matters; updating the name
and geographic coordinates of Lafayette
Regional Airport/Paul Fournet Field
(previously Lafayette Regional Airport)
to coincide with the FAA’s aeronautical
database; and updating the outdated
term ““‘Airport/Facility Directory” with
“Chart Supplement”’;

And amends the Class E airspace
extending upward from 700 feet above
the surface to within a 7.5-mile radius
(decreased from a 7.7-mile radius) of the
Lafayette Regional Airport/Paul Fournet
Field; within a 6.7-mile radius
(decreased from a 6.9-mile radius) of
Acadiana Regional Airport, New Iberia,
LA; updates the names of Lafayette
Regional Airport/Paul Fournet Field
(previously Lafayette Regional Airport),
Abbeville Chris Crusta Memorial
Airport (previously Abbeville Municipal
Airport), and Acadiana Regional Airport
(previously Acadiana Regional) to
coincide with the FAA’s aeronautical
database; and updates the geographic
coordinates of Lafayette Regional
Airport/Paul Fournet Field to coincide
with the FAA’s aeronautical database;
and removes the city associated with the
Acadiana Regional Airport from the
airspace legal description to comply
with a change to FAA Order 7400.2M,
Procedures for Handling Airspace
Matters.

This action is the result of an airspace
review caused by the decommissioning
of the Acadi NDB, which provided
navigation information for the
instrument procedures at Acadiana
Regional Airport and the development
of new instrument procedures at
Lafayette Regional Airport/Paul Fournet
Field.

Regulatory Notices and Analyses

The FAA has determined that this
regulation only involves an established
body of technical regulations for which
frequent and routine amendments are
necessary to keep them operationally
current, is non-controversial and
unlikely to result in adverse or negative

comments. It, therefore: (1) Is not a
““significant regulatory action’” under
Executive Order 12866; (2) is not a
“significant rule” under DOT
Regulatory Policies and Procedures (44
FR 11034; February 26, 1979); and (3)
does not warrant preparation of a
regulatory evaluation as the anticipated
impact is so minimal. Since this is a
routine matter that only affects air traffic
procedures and air navigation, it is
certified that this rule, when
promulgated, does not have a significant
economic impact on a substantial
number of small entities under the
criteria of the Regulatory Flexibility Act.

Environmental Review

The FAA has determined that this
action qualifies for categorical exclusion
under the National Environmental
Policy Act in accordance with FAA
Order 1050.1F, “Environmental
Impacts: Policies and Procedures,”
paragraph 5-6.5.a. This airspace action
is not expected to cause any potentially
significant environmental impacts, and
no extraordinary circumstances exist
that warrant preparation of an
environmental assessment.

Lists of Subjects in 14 CFR Part 71

Airspace, Incorporation by reference,
Navigation (air).

Adoption of the Amendment

In consideration of the foregoing, the
Federal Aviation Administration
amends 14 CFR part 71 as follows:

PART 71—DESIGNATION OF CLASS A,
B, C, D, AND E AIRSPACE AREAS; AIR
TRAFFIC SERVICE ROUTES; AND
REPORTING POINTS

m 1. The authority citation for part 71
continues to read as follows:

Authority: 49 U.S.C. 106(f), 106(g); 40103,
40113, 40120; E.O. 10854, 24 FR 9565, 3 CFR,
1959-1963 Comp., p. 389.

§71.1 [Amended]

m 2. The incorporation by reference in
14 CFR 71.1 of FAA Order 7400.11D,
Airspace Designations and Reporting
Points, dated August 8, 2019, and
effective September 15, 2019, is
amended as follows:

Paragraph 6002 Class E Airspace Areas
Designated as Surface Areas.
* * * * *

ASW LA E2 Lafayette, LA [Amended]

Lafayette Regional Airport/Paul Fournet
Field, LA
(Lat. 30°12"18” N, long. 91°59'16” W)
Within a 5-mile radius of the Lafayette
Regional Airport/Paul Fournet Field. This
Class E airspace area is effective during the

specific dates and times established in
advance by a Notice to Airmen. The effective
date and time will thereafter be continuously
published in the Chart Supplement.

Paragraph 6003 Class E Airspace Areas
Designated as an Extension to a Class C
Surface Area.

* * * * *

ASW LA E3 Lafayette, LA [Removed]

Paragraph 6005 Class E Airspace Areas
Extending Upward From 700 Feet or More
Above the Surface of the Earth.

* * * * *

ASW LA E5 Lafayette, LA [Amended]

Lafayette Regional Airport/Paul Fournet
Field, LA

(Lat. 30°12"18” N, long. 91°59'16” W)
Abbeville Chris Crusta Memorial Airport, LA

(Lat. 29°58’33” N, long. 92°05'03” W)
Acadiana Regional Airport, LA

(Lat. 30°02"16” N, long. 91°53’02” W)

That airspace extending upward from 700
feet above the surface within a 7.5-mile
radius of Lafayette Regional Airport/Paul
Fournet Field, and within a 6.4-mile radius
of Abbeville Chris Crusta Memorial Airport,
and within a 6.7-mile radius of Acadiana
Regional Airport.

Issued in Fort Worth, Texas, on December
11, 2019.
Steve Szukala,

Acting Manager, Operations Support Group,
ATO Central Service Center.

[FR Doc. 2019-27276 Filed 12—-18-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Food and Drug Administration

21 CFR Part 73
[Docket No. FDA-2018-C—4464]

Listing of Color Additives Exempt
From Certification; Soy
Leghemoglobin

AGENCY: Food and Drug Administration,
HHS.

ACTION: Final rule; response to
objections and denial of public hearing
requests; removal of administrative stay.

SUMMARY: The Food and Drug
Administration (FDA or we) is
responding to objections that it received
from the Center for Food Safety on the
final rule entitled “Listing of Color
Additives Exempt from Certification;
Soy Leghemoglobin,” which published
on August 1, 2019. The final rule
amended the color additive regulations
to provide for the safe use of soy
leghemoglobin as a color additive in
ground beef analogue products. After
reviewing the objections, FDA has
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concluded that the objections do not
raise issues of material fact that justify
a hearing or otherwise provide a basis
for revoking the amendment to the
regulations. We are also providing
notice that the administrative stay of the
effective date for this color additive
regulation is now lifted.

DATES: The final rule that published in
the Federal Register of August 1, 2019
(84 FR 37573) with an effective date of
September 4, 2019, was administratively
stayed by the filing of objections under
section 701(e)(2) of the Federal Food,
Drug, and Cosmetic Act (FD&C Act) (21
U.S.C. 371(e)(2)) as of September 3,
2019. FDA lifts the administrative stay
as of December 19, 2019.

ADDRESSES: For access to the docket to
read background documents or
comments received, go to https://
www.regulations.gov and insert the
docket number found in brackets in the
heading of this final rule into the
“Search” box and follow the prompts,
and/or go to the Dockets Management
Staff, 5630 Fishers Lane, Rm. 1061,
Rockville, MD 20852.

FOR FURTHER INFORMATION CONTACT:
Ellen Anderson, Center for Food Safety
and Applied Nutrition, Food and Drug
Administration, 5001 Campus Dr.,
College Park, MD 20740-3835, 240—
402-1309.

SUPPLEMENTARY INFORMATION:

I. Background

In a notification published in the
Federal Register of December 13, 2018
(83 FR 64045), we announced that we
filed a color additive petition (CAP
9C0314) submitted by Impossible Foods,
Inc., ¢/o Exponent, Inc., 1150
Connecticut Avenue NW, Suite 1100,
Washington, DC 20036. The petition
proposed to amend the color additive
regulations in part 73 (21 CFR part 73),
“Listing of Color Additives Exempt from
Certification,” to provide for the safe
use of soy leghemoglobin as a color
additive in ground beef analogue
products such that the amount of soy
leghemoglobin protein does not exceed
0.8 percent by weight of the uncooked
ground beef analogue product.

Additionally, in the Federal Register
of August 1, 2019 (84 FR 37573), FDA
issued a final rule entitled ““Listing of
Color Additives Exempt from
Certification; Soy Leghemoglobin,”
amending the color additive regulations
to provide for the safe use of soy
leghemoglobin in ground beef analogue
products. Specifically, the final rule
added §73.520 (21 CFR 73.520), entitled
“Soy leghemoglobin,” which set forth
the identity, specifications, uses and
restrictions, labeling, and exemption

from batch certification for the color
additive. We gave interested persons
until September 3, 2019, to file
objections and requests for a hearing on
the final rule.

II. Objections and Requests for
Hearings

Sections 701(e)(2) and 721(d) of the
FD&C Act (21 U.S.C. 371(e)(2) and
379¢e(d)) collectively provide that,
within 30 days after publication of an
order relating to a color additive
regulation, any person adversely
affected by such an order may file
objections, specifying with particularity
the provisions of the order deemed
objectionable, stating the grounds
therefor, and requesting a public hearing
upon such objections. FDA may deny a
hearing request if the objections to the
regulation do not raise genuine and
substantial issues of fact that can be
resolved at a hearing (see § 12.24(b)(1)
(21 CFR 12.24(b)(1)); see also
Community Nutrition Institute v. Young,
773 F.2d 1356, 1364 (D.C. Cir. 1985)).

Objections and requests for a hearing
are governed by part 12 (21 CFR part 12)
of FDA'’s regulations. Under § 12.22(a)
(21 CFR 12.22(a)), each objection must
meet the following conditions: (1) Must
be submitted on or before the 30th day
after the date of publication of the final
rule; (2) must be separately numbered;
(3) must specify with particularity the
provision of the regulation or proposed
order objected to; (4) must specifically
state the provision of the regulation or
proposed order on which a hearing is
requested (failure to request a hearing
on an objection constitutes a waiver of
the right to a hearing on that objection);
and (5) must include a detailed
description and analysis of the factual
information to be presented in support
of the objection if a hearing is requested
(failure to include a description and
analysis for an objection constitutes a
waiver of the right to a hearing on that
objection).

Following the publication of the final
rule for the safe use of soy
leghemoglobin as a color additive in
ground beef analogue products, we
received a submission from the Center
for Food Safety providing objections
and requesting a hearing on each
objection. The objections are as follows:

Objection 1: FDA should not have
approved this product to be used in
ground beef analogues that are not
plant-based without additional safety
testing and public comment.

Objection 2: FDA should require
labeling of this color additive as “soy

leghemoglobin/P[ichia] pastoris yeast
protein.” 1

Objection 3: FDA should have
required additional testing of the raw
product.

Objection 4: FDA improperly relied
on Impossible Foods’ Generally
Recognized As Safe (GRAS) Notice 737
instead of independently verifying the
safety of soy leghemoglobin for use as a
color additive.

Objection 5: FDA should have
required separate testing of P. pastoris
because it is genetically engineered.

Objection 6: FDA violated the
National Environmental Policy Act
(NEPA) by failing to prepare an
environmental assessment or
environmental impact statement.

See submission from Jaydee Hanson,
Policy Director, and Ryan Talbot, Staff
Attorney, Center for Food Safety, to the
Dockets Management Staff, Food and
Drug Administration, dated September
3, 2019, at pages 1-2, 6—12 (referred to
hereinafter as the ‘“submission”).

III. Standards for Granting a Hearing

Specific criteria for determining
whether to grant or deny a request for
a hearing are set out in § 12.24(b). Under
that regulation, a hearing will be granted
if the material submitted by the
requester shows, among other things,
that: (1) There is a genuine and
substantial factual issue for resolution at
a hearing (a hearing will not be granted
on issues of policy or law); (2) the
factual issue can be resolved by
available and specifically identified
reliable evidence (a hearing will not be
granted on the basis of mere allegations
or denials or general descriptions of
positions and contentions); (3) the data
and information submitted, if
established at a hearing, would be
adequate to justify resolution of the
factual issue in the way sought by the
requester (a hearing will be denied if the
data and information submitted are
insufficient to justify the factual
determination urged, even if accurate);
(4) resolution of the factual issue in the
way sought by the person is adequate to
justify the action requested (a hearing
will not be granted on factual issues that
are not determinative with respect to the
action requested, e.g., if the action
would be the same even if the factual
issue were resolved in the way sought);
(5) the action requested is not
inconsistent with any provision in the

1 Pichia pastoris (P. pastoris) is a non-pathogenic
and non-toxicogenic strain of yeast that is
genetically engineered to express soy
leghemoglobin and P. pastoris yeast proteins. Soy
leghemoglobin protein is the principal coloring
agent in the color additive. (See 84 FR 37573 at
37574.)


https://www.regulations.gov
https://www.regulations.gov
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FD&C Act or any regulation
particularizing statutory standards (the
proper procedure in those
circumstances is for the person
requesting the hearing to petition for an
amendment or waiver of the regulation
involved); and (6) the requirements in
other applicable regulations, e.g., 21
CFR 10.20, 12.21, 12.22, 314.200,
514.200, and 601.7(a), and in the notice
issuing the final regulation or the notice
of opportunity for a hearing are met.

A party seeking a hearing must meet
a “‘threshold burden of tendering
evidence suggesting the need for a
hearing” (Costle v. Pacific Legal
Foundation, 445 U.S. 198, 214-215
(1980), citing Weinberger v. Hynson,
Westcott & Dunning, Inc., 412 U.S. 609,
620-621 (1973)). An allegation that a
hearing is necessary to “sharpen the
issues” or to “fully develop the facts”
does not meet this test (Georgia Pacific
Corp. v. EPA, 671 F.2d 1235, 1241 (9th
Cir. 1982)). If a hearing request fails to
identify any factual evidence that would
be the subject of a hearing, there is no
point in holding one. In judicial
proceedings, a court is authorized to
issue summary judgment without an
evidentiary hearing whenever it finds
that there are no genuine issues of
material fact in dispute, and a party is
entitled to judgment as a matter of law
(see Rule 56, Federal Rules of Civil
Procedure). The same principle applies
to administrative proceedings (see
§12.28).

A hearing request must not only
contain evidence, but that evidence
should raise a material issue of fact
“concerning which a meaningful
hearing might be held” (Pineapple
Growers Ass’nv. FDA, 673 F.2d 1083,
1085 (9th Cir. 1982)). Where the issues
raised in the objection are, even if true,
legally insufficient to alter the decision,
an Agency need not grant a hearing (see
Dyestuffs and Chemicals, Inc. v.
Flemming, 271 F.2d 281, 286 (8th Cir.
1959)). A hearing is justified only if the
objections are made in good faith and if
they ““draw in question in a material
way the underpinnings of the regulation
at issue” (Pactra Industries v. CPSC, 555
F.2d 677, 684 (9th Cir. 1977)). A hearing
need not be held to resolve questions of
law or policy (see Citizens for Allegan
County., Inc. v. FPC, 414 F.2d 1125,
1128 (D.C. Cir. 1969); Sun Oil Co. v.
FPC, 256 F.2d 233, 240 (5th Cir. 1958)).

Even if the objections raise material
issues of fact, FDA need not grant a
hearing if those same issues were
adequately raised and considered in an
earlier proceeding. Once an issue has
been so raised and considered, a party
is estopped from raising that same issue
in a later proceeding without new

evidence. The various judicial doctrines
dealing with finality, such as collateral
estoppel, can be validly applied to the
administrative process (see Pacific
Seafarers, Inc. v. Pacific Far East Line,
Inc., 404 F.2d 804, 809 (D.C. Cir. 1968)).
In explaining why these principles
ought to apply to an Agency proceeding,
the U.S. Court of Appeals for the District
of Columbia Circuit wrote: ‘“The
underlying concept is as simple as this:
justice requires that a party have a fair
chance to present his position. But
overall interests of administration do
not require or generally contemplate
that he will be given more than a fair
opportunity” (Retail Clerks Union, Local
1401 v. NLRB, 463 F.2d 316, 322 (D.C.
Cir. 1972); see also Costle v. Pacific
Legal Foundation, 445 U.S. at 215-17).

IV. Analysis of Objections and
Response to Hearing Requests

The submission from the Center for
Food Safety contains six numbered
objections and requests a hearing on
each of them. We address each objection
below, as well as the evidence and
information filed in support of each,
comparing each objection and the
information submitted in support of it to
the standards for granting a hearing in
§12.24(b).

A. Objection 1

The first objection asserts that FDA
should not have approved soy
leghemoglobin as a color additive to be
used in “. . . all ground beef analogue
products, not just in plant-based ground
beef analogue products” without
additional safety testing and public
comment.2 The objection asserts that
Impossible Foods’ safety testing of soy
leghemoglobin “was based on its use
with the company’s soy-based ground
beef analogue and that is the extent to
which FDA'’s review and approval
should go.” (See page 6 of the
submission.) Moreover, the objection
claims that the use of soy leghemoglobin
in “all ground beef analogue products
requires additional testing for
allergenicity.” (See page 6 of the
submission.) The Center for Food Safety
provided no scientific data to support
its objection.

We clarify that the safety testing
conducted by Impossible Foods and
described in CAP 9C0314 was not based
on the use of the color additive with a

2We note that we specifically stated in the final
rule, “For the purposes of this final rule, the term
“ground beef analogue products” refers to plant-
based or other non-animal derived ground beef-like
food products.” See 84 FR 37573. Therefore, if a
firm wanted to use soy leghemoglobin as a color
additive in animal-derived products, that use would
require authorization through the color additive
petition process.

soy-based ground beef analogue, as
claimed in the objection. The petitioner
used a weight-of-evidence approach to
address the safety of soy leghemoglobin
protein and P. pastoris proteins that
comprise the color additive. The weight-
of-evidence approach, which is a widely
used method for assessing protein safety
by experts in the scientific community,
is based on several elements such as the
known function of the protein and its
history of exposure, whether the protein
is from a toxigenic or allergenic source,
the digestibility of the protein, and
bioinformatic analysis of the protein to
determine if it is structurally similar to
known allergens or toxins (i.e., amino
acid sequence homology) (Ref 1). In our
review of CAP 9C0314, we confirmed
that Impossible Foods thoroughly
addressed the safety of soy
leghemoglobin, including any potential
allergenicity, using the weight-of-
evidence approach.

Furthermore, we are not aware of any
scientific evidence that suggests a food
matrix, whether plant-based or animal-
based, would modify the structure,
function, or safety of soy leghemoglobin
under the conditions of its intended use.

The objection failed to include any
new information or data that would
refute our findings about the safety of
soy leghemoglobin in food matrices
other than plant-based products. The
objection merely alleges that there is a
potential for harm, without providing
any scientific basis. A hearing will not
be granted on the basis of mere
allegations or general descriptions of
positions and contentions
(§12.24(b)(2)). The objector must, at a
minimum, raise a material issue
concerning which a meaningful hearing
might be held. Therefore, we are
denying the request for a hearing on this
objection.

B. Objection 2

The second objection asserts that FDA
should require labeling of this color
additive as ““soy leghemoglobin/P.
pastoris yeast protein.” (See page 6 of
the submission.) The Center for Food
Safety alleges that the “labeling
approved by FDA does not provide
‘sufficient information’ about
Impossible Foods’ product.” (See page 6
of the submission.) Additionally, the
objection states that both soy
leghemoglobin and P. pastoris proteins
should be identified in labeling for
consumers who “believe that they have
allergies to either soy products or yeast
products.” (See page 7 of the
submission.)

FDA acknowledges that the color
additive soy leghemoglobin contains
residual amounts of P. pastoris yeast
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protein in addition to the principal
coloring component, soy leghemoglobin
protein. The allergenicity of soy
leghemoglobin protein and residual
yeast proteins was addressed in safety
studies that included digestibility assays
in simulated gastric fluid, bioinformatic
analyses, and animal feeding studies.
The totality of evidence presented in the
color additive petition indicated that
there is a reasonable certainty that soy
leghemoglobin protein and P. pastoris
yeast proteins do not pose any unique
allergenicity risks when consumed.

Furthermore, under the Food Allergen
Labeling and Consumer Protection Act
of 2004 (FALCPA), which added section
403(w) to the FD&C Act (21 U.S.C.
343(w)), the label of a food that contains
an ingredient that is or contains protein
from a “major food allergen” must
declare the presence of the allergen in
the manner described by the law. As
stated in the findings of FALCPA in
section 202(2)(A), the major food
allergens identified in the FD&C Act
account for over 90 percent of all
documented food allergies in the United
States and represent foods that are likely
to result in life-threatening reactions.
Because soybeans are identified as a
major food allergen, foods that contain
soy leghemoglobin must be labeled
accordingly. Yeast protein has not been
identified as a major food allergen. The
objection provided no scientific data on
the prevalence or severity of yeast
protein allergy to support its objection.

The Center for Food Safety failed to
provide any new information or data
that would refute our findings about the
potential for allergenicity to yeast
proteins. The objection merely alleges
that there is a potential for harm,
without providing any evidence that we
have not considered previously. A
hearing will not be granted on the basis
of mere allegations or general
descriptions of positions and
contentions (§ 12.24(b)(2)). The
objection must, at a minimum, raise a
material issue concerning which a
meaningful hearing might be held.
Therefore, we are denying the request
for a hearing on this objection.

C. Objection 3

The third objection asserts that FDA
should have required additional testing
of the raw color additive product. The
objection states, “[s]ince it is reasonably
foreseeable that many consumers will
not fully cook this analogue product,
FDA should have required additional
allergenicity testing of preparation as
present in the rare or raw product.” (See
page 7 of the submission.) The objection
failed to include any new information or
data to support this assertion.

We note that the safety studies
submitted in support of Impossible
Foods’ color additive petition for soy
leghemoglobin were conducted using
“raw”’ soy leghemoglobin preparation.
This fact is indicated in the color
additive petition as well as in the
supporting publications. (See pages 32,
34, and 37 of CAP 9C0314). The Center
for Food Safety failed to include any
new information or data that would
refute our findings about the safety of
the “raw” soy leghemoglobin
preparation, which was considered in
our evaluation. A hearing will not be
granted on the basis of mere allegations
or general descriptions of positions and
contentions (§ 12.24(b)(2)). The objector
must, at a minimum, raise a material
issue concerning which a meaningful
hearing might be held. Therefore, we are
denying the request for a hearing on this
objection.

D. Objection 4

The fourth objection asserts that
FDA'’s reliance on Impossible Foods’
GRAS Notice 737 violates the definition
of “safe”” in § 70.3(i) (21 CFR. 70.3(i)).
The objection claims ‘“‘that FDA relied
heavily on Impossible Foods’ GRAS
Notice filed in a separate proceeding
(and under a separate statutory
provision) instead of independently
verifying the safety of SLH [soy
leghemoglobin] for use as a color
additive.” (See page 7 of the
submission.) Furthermore, the objection
asserts that FDA’s reliance on safety
studies conducted by Impossible Foods’
employees or consultants ‘“‘undermines
the integrity of the color additive
petition process.” (See page 8 of the
submission.)

FDA disagrees with the Center for
Food Safety’s assertion that our
approval of soy leghemoglobin as a
color additive in ground beef analogue
products is in violation of § 70.3(i),
which defines “‘safe” to mean there is
convincing evidence that establishes
with reasonably certainty that no harm
will result from the intended use of the
color additive. Impossible Foods
submitted CAP 9C0314, a regulatory
submission for a color additive petition
distinct from GRAS notice 737, seeking
approval for the use of soy
leghemoglobin as a color additive in
ground beef analogue products. FDA
acknowledges that the subject of GRAS
notice 737, soy leghemoglobin
preparation, is the same substance that
is the subject of CAP 9C0314. FDA also
acknowledges that the safety studies
conducted in support of GRAS notice
737 were submitted in support of CAP
9C0314. In addition to evaluating the
safety of soy leghemoglobin in response

to GRAS notice 737, FDA specifically
evaluated its safety as a color additive
in response to CAP 9C0314.
Furthermore, although the regulatory
programs are distinct, the standard of
safety—a reasonable certainty of no
harm from the intended use—is the
same for food additives, color additives,
and GRAS substances.

As we stated in the final rule (84 FR
37573 at 37574), our safety evaluation
for a color additive considers the
additive’s manufacturing; its stability;
the projected human dietary exposure to
the additive and any impurities
resulting from the petitioned use of the
additive; the additive’s toxicological
data; and other relevant information
(such as published literature) available
to us. In establishing that soy
leghemoglobin is safe for use as a color
additive, we considered the petitioner’s
weight-of-evidence approach based on:
(1) The history of consumption of soy,
soy leghemoglobin protein, and P.
pastoris; (2) the safety of the genetically
engineered P. pastoris production
strain; (3) 14-day and 28-day feeding
studies of soy leghemoglobin
preparation in rats; (4) mutagenicity and
genotoxicity studies of soy
leghemoglobin preparation; and (5) an
allergenicity assessment of soy
leghemoglobin and P. pastoris proteins
present in the soy leghemoglobin
preparation. The objection did not
contain any additional information that
we did not already consider in our
evaluation of the color additive petition,
nor did the Center for Food Safety
identify any reliable evidence that
contradicts FDA’s safety determination.

We disagree with the Center for Food
Safety’s assertion that we must conduct
our own safety studies rather than rely
on studies conducted or funded by the
petitioner to adequately evaluate the
safe use of soy leghemoglobin. Studies
needed to demonstrate the safety of food
ingredients are mostly conducted by the
manufacturer or their paid contract
laboratories. The FD&C Act and our
implementing regulations in 21 CFR
parts 70 and 71 do not require us to
perform safety studies related to color
additives; rather, the burden is on
petitioners to provide safety data as part
of their petition (21 CFR 71.1). FDA’s
responsibility is to evaluate the data
contained in the petition, as well as
other information available to us, to
determine if the petitioned use is safe.
FDA provides guidance documents (Ref.
2) that specifically describe the type of
data that we expect petitioners to
generate or rely upon for safety
decisions on food ingredients.

We note that the objection criticized
two peer-reviewed studies published in
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scientific journals because they are co-
authored by Impossible Foods’
employees and/or their consultants. The
utility of such publications is that the
journal’s peer review process can
promote scientific rigor and the entire
scientific community can review the
studies. This transparency allows others
to conduct further studies to test and
verify the results and conclusions, if
warranted.

FDA disagrees with the Center for
Food Safety’s assertion that a 90-day
feeding study, rather than a 28-day
feeding study, with soy leghemoglobin
was appropriate because the
digestibility studies in simulated gastric
fluid showed that the soy
leghemoglobin protein and P. pastoris
proteins were mostly digested in 0.5
minutes and could not be detected
beyond 2 minutes under the conditions
of the study. These data indicate that
both soy leghemoglobin protein and P.
pastoris proteins are expected to be
rapidly digested in the stomach, and
these proteins would no longer be
available intact following oral
administration in either a 28-day or 90-
day study. Moreover, sequence analysis
of the soy leghemoglobin protein and P.
pastoris proteins and their known
functions suggest that the intact proteins
or any fragments thereof are not likely
to cause any adverse effects. Therefore,
a 90-day study, compared to a 28-day
study, has no added utility for
demonstrating the safety of this
ingredient, as the proteins will be
digested rapidly in the stomach just like
any other consumed proteins.

Regarding the statistical differences
noted in the study and that the objection
quotes as “potentially adverse effects”
(see page 9 of the submission), observed
effects that are deemed statistically
significant are not necessarily
toxicologically relevant. For an observed
effect to be toxicologically relevant (i.e.,
potentially adverse), a clear dose-
response should be seen (e.g., increasing
the dose of a test substance causes an
increase in the observed effect in the
test subjects), and the observed effect
should occur in both sexes of test
species. If the structure and metabolism
of the test substance is known, it may
be possible to develop a hypothesis on
the potential mechanism of adverse
effects or lack thereof. The available
information on the structure and
function of soy leghemoglobin and its
fate in the body following consumption
do not lend support to the Center for
Food Safety’s claim that the statistically
significant differences reported in the
study are indicative of potentially
adverse effects in humans.

The objection cites an online report
by Robinson and Antoniou (2019)3
asserting that feeding soy leghemoglobin
to rats resulted in statistically
significant changes in some clinical
chemistry parameters compared to
controls. The examples cited are
changes in blood chemistry, blood
clotting ability, and blood globulin
values. The Center for Food Safety
surmises that such statistically
significant differences could mean
potentially adverse effects and are
reason for concern. However,
differences in observed clinical
chemistry parameters, even if
statistically significant, do not
necessarily mean that treatment-related
differences exist. There are numerous
accounts of historical control data that
demonstrate the extent of inter-animal
variability observed in rat strains
commonly used in toxicological studies
(Refs. 3 to 8). These data show that
certain clinical chemistry parameters
may have a wide range of normal values
in experimental control animals, such
that statistical differences seen between
control animals and treatment animals
due to small changes in the value of the
parameter are not likely to be of
biological or toxicological significance.
Importantly, the changes observed for
these parameters in Impossible Food’s
28-day study were within historical
ranges of control values, did not show
a dose-response relationship, and did
not occur in both sexes, indicating that
the statistically significant differences
were incidental and not treatment-
related. The objection is based purely on
statistical significance and not
biological significance or toxicological
relevance.

The objection failed to include any
new information or data that would
refute our conclusion that the data
provided in the petition was adequate to
establish safety. A hearing will not be
granted on the basis of general
descriptions of positions and
contentions (§ 12.24(b)(2)). The objector
must, at a minimum, raise a material
issue concerning which a meaningful
hearing might be held. Therefore, we are
denying the request for a hearing on this
objection.

E. Objection 5

The fifth objection asserts that FDA
should have required separate testing of
P. pastoris because it is genetically
engineered. The objection states that the
use of P. pastoris should ‘‘require
separate testing for allergenicity as the

3 Available at: https://www.gmoscience.org/rat-
feeding-studies-suggest-the-impossible-burger-may-
not-be-safe-to-eat/.

genetically-engineered yeast proteins
are present in the final ‘soy
leghemoglobin/P. pastoris
preparation.’” (See page 9 of the
submission.)

Soy leghemoglobin was produced by
genetic engineering of P. pastoris to
express specific and targeted proteins
with known functions. The fermentation
process used to produce soy
leghemoglobin is performed under
controlled conditions and good
manufacturing practices. Quality control
tests are in place to ensure there is no
residual P. pastoris production strain in
the final product. The P. pastoris
proteins and the soy leghemoglobin
protein comprise the final soy
leghemoglobin color additive that is the
subject of this rulemaking. All safety
studies were conducted using the soy
leghemoglobin preparation that
contained both the soy leghemoglobin
protein and the P. pastoris proteins.
Therefore, the safety of both the soy
leghemoglobin protein and the P.
pastoris proteins were considered in
FDA'’s evaluation. Consequently, there
is no scientific basis to conduct
additional testing of a P. pastoris strain
simply because of the methods used to
develop the strain. In any event, as
previously stated, the studies contained
in the color additive petition
demonstrated both types of proteins
were safe. The objection provided no
scientific evidence to support its claim
that separate safety testing of the
genetically engineered P. pastoris yeast
is warranted.

The objection failed to include any
new information or data to support their
contention that separate allergenicity
testing is needed for P. Pastoris yeast. A
hearing will not be granted on the basis
of general descriptions of positions and
contentions (§ 12.24(b)(2)). The objector
must, at a minimum, raise a material
issue concerning which a meaningful
hearing might be held. Therefore, we are
denying the request for a hearing on this
objection.

F. Objection 6

The sixth and last objection asserts
that FDA violated NEPA by failing to
prepare an environmental assessment or
environmental impact statement. The
objection states that “FDA failed to
consider whether there may be indirect
and cumulative adverse effects to
threatened and endangered species or
their critical habitat as a result of its
approval of Impossible Foods’ petition.”
(See page 10 of the submission.) The
objection alleges that the use of
genetically engineered soybeans as a
source of soy protein to formulate
ground beef analogues may increase the
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use of soybeans derived from genetically
engineered soy varieties and compete
with the livestock industry for
feedstock. (See page 11 of the
submission.) Furthermore, the Center
for Food Safety suggests that the use of
dicamba, a pesticide commonly used on
certain crops engineered to be resistant
to the pesticide, will increase due to
increased reliance on soy protein as an
ingredient in the ground beef analogue
products. As such, the objection claims
that FDA should have considered the
potential indirect and cumulative effects
of increased pesticide application on
genetically engineered soybean crops
and should have required an
environmental assessment or an
environmental impact statement related
to CAP 9C0314.

We do not agree that we violated
NEPA by failing to prepare an
environmental assessment or an
environmental impact statement.
Furthermore, we do not agree that we
failed to consider whether there may be
indirect or cumulative adverse effects to
threatened and endangered species or
their critical habitat resulting from the
approval of Impossible Foods’ color
additive petition that would constitute
extraordinary circumstances within the
meaning of § 25.21(b) (21 CFR 25.21(b)).

As discussed in the filing notice for
the petition (83 FR 64045; December 13,
2018), Impossible Foods claimed that
the categorical exclusion in § 25.32(k)
(21 CFR 25.32(k)) applied to the
proposed use of soy leghemoglobin
because the substance would be added
directly to food and is intended to
remain in food through ingestion by
consumers and is not intended to
replace macronutrients in food. Under
§ 25.21, FDA requires at least an
environmental assessment for any
specific action that ordinarily would be
excluded if extraordinary circumstances
indicate that the specific proposed
action may significantly affect the
quality of the human environment. As
discussed in the filing notice published
in the Federal Register of December 13,
2018, Impossible Foods stated that, to
their knowledge, no extraordinary
circumstances exist regarding the
proposed use of soy leghemoglobin. In
our analysis of the applicability of the
categorical exclusion under § 25.32(k),
we focused on soy leghemoglobin
production and potential waste
products (i.e., food waste and/or
excretion products) and identified no
extraordinary circumstances related to
production, use, or disposal of soy
leghemoglobin. In the final rule (84 FR
37573), we stated that we did not
receive any new information or
comments regarding this claim of

categorical exclusion, and therefore
determined that the proposed action is
categorically excluded under § 25.32(k).

No data or information was provided
to support the Center for Food Safety’s
contention that the approval of soy
leghemoglobin as a color additive would
result in an increase in the cultivation
of genetically engineered soybeans, that
such cultivation would lead to an
increase in pesticide use such as
dicamba, or that such cultivation would
result in significant adverse impacts to
threatened or endangered species or
their critical habitat, requiring the
preparation of an environmental
assessment or an environmental impact
statement. Furthermore, the objection
focuses on increased cultivation of
genetically engineered soybeans and use
of pesticides such as dicamba. The
objection does not consider that
Impossible Foods’ soy leghemoglobin
ingredient, the substance that is the
subject of the color additive petition, is
not grown or derived from genetically
engineered soybean plants. Instead, the
substance is produced by a strain of
genetically engineered yeast; production
occurs in vats rather than on a farm and
does not require the use of pesticides
such as dicamba.

The objection cites a 2019 Forbes
article 4 as support for the assertion that
Impossible Foods “switch[ed] from
wheat to GM soy.” (See page 11 of the
submission.) However, the Forbes
article discusses the plant-based raw
material that forms the burger itself, not
the ingredient soy leghemoglobin that is
the subject of FDA’s action. Thus, the
Center for Food Safety’s reliance on this
article for the proposition that FDA
approval of soy leghemoglobin for use
as a color additive will lead to an
increase in genetically engineered
soybean cultivation is misplaced.
Because Impossible Foods’ soy
leghemoglobin ingredient is not derived
from genetically engineered soybeans,
there is no basis on which to conclude
that FDA’s approval of soy
leghemoglobin for use as a color
additive will result in increased
cultivation of genetically engineered
soybeans and/or an increased use of
pesticides in domestic agriculture.® To
the extent the Center for Food Safety is
arguing that FDA’s approval of the

4 Available at: https://www.forbes.com/sites/
louisaburwoodtaylor/2019/07/31/impossible-in-full-
scale-up-mode-with-new-burger-manufacturing-
deal--fda-approval/.

5 We note that, based on publicly available
information from the United States Department of
Agriculture, approximately 94 percent of the
soybean acres planted in 2019 in the United States
were genetically engineered varieties (https://
www.ers.usda.gov/topics/farm-practices-
management/biotechnology/).

petition may have an indirect effect on
the production of genetically engineered
soy by facilitating an overall increase in
Impossible Foods’ burger production,
we note that this argument is
speculative and the Center for Food
Safety has not identified any evidence
that FDA’s approval of the petition will
have a meaningful effect of this nature.

The objection failed to include any
new information or data that would
change our findings with respect to the
applicability of the categorical exclusion
in § 25.32(k). The request for a hearing
does not provide any evidence to
support its claims. A hearing will not be
granted on the basis of mere allegations
or general descriptions of positions and
contentions (§ 12.24(b)(2)). The
objections must, at a minimum, raise a
material issue concerning which a
meaningful hearing might be held.
Therefore, we are denying the request
for a hearing on this objection.

V. Summary and Conclusions

Section 721 of the FD&C Act requires
that a color additive be shown to be safe
prior to marketing. Under § 70.3(i), a
color additive is safe if there is a
reasonable certainty in the minds of
competent scientists that the substance
is not harmful under the intended
conditions of use. In the final rule
authorizing the use of soy
leghemoglobin, we concluded that the
data presented by the petitioner
demonstrate that soy leghemoglobin is
safe for its intended use in ground beef
analogue products.

The petitioner has the burden to
demonstrate the safety of the additive to
gain FDA approval. Once we make a
finding of safety, the burden shifts to an
objector, who must come forward with
evidence that calls into question our
conclusion (see section 701(e)(2) of the
FD&C Act).

Despite its allegations, the Center for
Food Safety has not established that we
have overlooked significant information
contained within the record in reaching
our conclusion that the use of soy
leghemoglobin in ground beef analogue
products is safe. In such circumstances,
we have determined that the objections
do not raise any genuine and substantial
issue of fact that can be resolved by an
evidentiary hearing (§ 12.24(b)).
Accordingly, we are denying the
requests for a hearing. Furthermore,
after evaluating the objections, we have
concluded that the objections do not
provide any basis for us to reconsider
our decision to issue the final rule
authorizing the use of soy
leghemoglobin in ground beef analogue
products. Accordingly, we are not
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making any changes in response to the
objections.

The filing of the objections served to
stay automatically the effectiveness of
§ 73.520. Section 701(e)(2) of the FD&C
Act states that, until final action upon
such objections is taken by the
Secretary, the filing of such objections
operates to stay the effectiveness of
those provisions of the order to which
the objections are made. Section
701(e)(3) of the FD&C Act further
stipulates that, as soon as practicable,
the Secretary shall by order act upon
such objections and make such order
public. We have completed our
evaluation of the objections and
conclude that a continuation of the stay
of § 73.520 is not warranted.

In the absence of any other objections
and requests for a hearing, we conclude
that this document constitutes final
action on the objections received in
response to the regulation as prescribed
in section 701(e)(2) of the FD&C Act.
Therefore, we are ending the
administrative stay of the regulation as
of December 19, 2019 for the §73.520
listing soy leghemoglobin as a color
additive for use in ground beef analogue
products.
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List of Subjects in 21 CFR Part 73

Color additives, Cosmetics, Drugs,
Foods, Medical devices.

Therefore, under the Federal Food,
Drug, and Cosmetic Act (21 U.S.C. 321,
341, 342, 343, 348, 351, 352, 355, 361,
362, 371, 379¢) and under authority
delegated to the Commissioner of Food
and Drugs (section 1410.10 of the FDA
Staff Manual Guide), notice is given that
the objections and requests for hearings
were filed in response to the August 1,
2019, final rule. Notice is also given that
FDA is denying these objections and
requests for hearings. Accordingly, the
administrative stay on the effective date
of the amendments is lifted as of
December 19, 2019.

Dated: December 12, 2019.

Lowell J. Schiller,

Principal Associate Commissioner for Policy.
[FR Doc. 2019-27173 Filed 12-17-19; 11:15 am]
BILLING CODE 4164-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R01-UST-2019-0421; FRL-10003-
06—Region 1]

New Hampshire: Final Approval of
State Underground Storage Tank
Program Revisions, Codification, and
Incorporation by Reference

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Direct final rule; correction.

SUMMARY: The Environmental Protection
Agency (EPA) is correcting a direct final
rule that appeared in the Federal
Register on November 1, 2019. The
document is taking direct final action to
approve revisions to the State of New
Hampshire’s Underground Storage Tank
(UST) program submitted by the New
Hampshire Department of
Environmental Services (NHDES). This
action also codifies EPA’s approval of
New Hampshire’s state program and
incorporates by reference those
provisions of the State regulations that
meet the requirements for approval.

DATES: This rule is effective December
31, 2019, unless EPA received adverse
comment by December 2, 2019. If EPA
received adverse comments, it will
publish a timely withdrawal in the
Federal Register informing the public
that the rule will not take effect. The
incorporation by reference of certain
publications listed in the regulations is
approved by the Director of the Federal
Register, as of December 31, 2019, in
accordance with 5 U.S.C. 552(a) and 1
CFR part 51.

FOR FURTHER INFORMATION CONTACT:
Susan Hanamoto, RCRA Waste
Management, UST, and Pesticides
Section; Land, Chemicals, and
Redevelopment Division; EPA Region 1,
5 Post Office Square, Suite 100, (Mail
Code 07—1), Boston, MA 02109-3912.

SUPPLEMENTARY INFORMATION: In FR Doc.
2019-23709 appearing on pages 58627
and 58631 in the Federal Register of
Friday, November 1, 2019, the following
corrections are made:

1. On page 58627, in the heading of
the document, the agency heading is
corrected to read “ENVIRONMENTAL
PROTECTION AGENCY” and in the
AGENCY caption, the agency is
corrected to read “Environmental
Protection Agency (EPA)”.

2. On page 58627, in the first sentence
of the SUMMARY, “Environmental
Services Agency” is corrected to read
“Environmental Protection Agency”.

3. On page 58631, middle column, in
the List of Subjects in 40 CFR part 282,
“Environmental Services” is corrected
to read “Environmental Protection”.

Dated: November 5, 2019.

Nancy Barmakian,

Acting Director of Land, Chemicals, and
Redevelopment Division.

[FR Doc. 2019-26690 Filed 12—18-19; 8:45 am]
BILLING CODE 6560-50—-P
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GENERAL SERVICES
ADMINISTRATION

48 CFR Parts 501, 536, and 552

[GSAR Case 2015-G506; Docket No. GSAR-
2018-0013; Sequence No. 1]

RIN 3090-AJ64

General Services Administration
Acquisition Regulation (GSAR);
Adoption of Construction Project
Delivery Method Involving Early
Industry Engagement—Construction
Manager as Constructor (CMc)

AGENCY: Office of Acquisition Policy,
General Services Administration (GSA).

ACTION: Final rule.

SUMMARY: The General Services
Administration (GSA) is issuing a final
rule amending the General Services
Administration Acquisition Regulation
(GSAR) to adopt an additional project
delivery method for construction,
known as “construction manager as
constructor” (CMc). The private sector
commonly uses a similar construction
project delivery method, which allows
for early industry engagement by the
construction contractor to enable
reduced cost growth, reduced schedule
growth, and administrative savings. The
current Federal Acquisition Regulation
(FAR) lacks coverage of the CMc project
delivery method. GSA has previously
issued policies on CMc through other
means. Incorporating CMc into the
GSAR provides centralized guidance to
industry and ensures consistent
application of construction project
principles across GSA. Additionally,
integrating these requirements into the
GSAR allowed for revision and
improvement of the requirements
through public comments in the
rulemaking process.

DATES: Effective Date: This final rule is
effective on January 21, 2020.

FOR FURTHER INFORMATION CONTACT: Ms.
Christina Mullins, General Services
Acquisition Policy Division,
Procurement Analyst, by email at
gsarpolicy@gsa.gov. For information
pertaining to status or publication
schedules, contact the Regulatory
Secretariat Division by mail at 1800 F
Street NW, Washington, DC 20405, or by
phone at 202-501-4755.

SUPPLEMENTARY INFORMATION:
I. Background

CMc refers to a project management
and contracting technique that is one of
three predominant methods used for
acquiring construction services by GSA.
The other two methods are design-bid-
build and design-build. The CMc model

used by GSA follows many industry
best practices and has worked well for
numerous GSA construction
procurements. While there is ample
guidance on traditional and design-
build procurements in the FAR, there is
no guidance on CMc procurement. By
providing specific contracting guidance
on CMc, GSA is adopting a major
project delivery method that is similar
to one commonly used by the private
sector and is fundamentally updating
the practice of buying construction
services within the Federal Government.
This move supports the Government’s
shift toward category management by
providing a more robust playbook
framework for efficient procurement of
construction services. Additionally,
incorporating CMc into the GSAR
provides centralized guidance to
industry that makes it easier to do
business with the Government and
ensures consistent application of
construction project principles across
GSA that provides for greater
compliance with requirements.

II. Discussion and Analysis

The GSAR Case 2015—-G506 proposed
rule was published in the Federal
Register at 83 FR 55838 on November 8,
2018 and provided details on how GSA
is amending the General GSAR to revise
sections of GSAR Part 536, Construction
and Architect-Engineer Contracts, and
corresponding clauses in GSAR Part
552, Solicitation Provisions and
Contract Clauses to incorporate CMc
contracting. The proposed rule clarified,
updated, and incorporated existing CMc
guidance previously implemented
through internal Public Building Service
(PBS) policies.

Bringing this existing CMc policy into
the GSAR allows for greater
transparency and provided an
opportunity for the public to comment
on these long-standing procedures. In
addition, bringing CMc policies into one
location ensures clarity and consistency
that will make it easier for companies to
do business with the Government and
will provide better guidance to
contracting officers.

The CMc project delivery method is
similar to project delivery models used
extensively in the private sector for
large complex construction projects.
The CMc method engages the
construction contractor during the
design phase of the project and
establishes a ceiling on the eventual
construction price (i.e., the guaranteed
maximum price (GMP)) before
construction documents are prepared.
The CMc method emphasizes technical
qualifications for contractor selection,
and includes price competition of the

GMP before initial contract award and
provides more detail on the GMP
elements. The CMc project delivery
method creates value through early
collaboration between the architect and
constructor. In addition to the benefits
of design phase services, which include
constructability reviews and cost
estimating validation by the constructor,
CMc offers the opportunity to begin
construction prior to full completion of
the design which reduces the total
project schedule. GSA also provides a
cost incentive through shared savings
that are split between the constructor
and the Government under CMc
contracts which promotes constructor
innovation and efficiencies to reduce
costs through the construction phase of
the project, see GSAR 536.7105-5.

A. Summary of Significant Changes

The General Services Administration
has reviewed all comments submitted in
the development of this final rule.

This final rule makes the following
two significant changes from the
proposed rule:

1. CMc Contingency Allowance (CCA)

The definition at 536.7102 for CCA was
revised to include scheduling error costs. The
description in 536.7105—2 subparagraph
(a)(3)(iii) regarding design errors and
omissions has been deleted to more closely
align with the definition provided for CCA in
536.7102. The text at 536.7105—2 was also
revised to clarify that the CCA may be
adjusted through negotiation at the time of
GMP option exercise, and to provide
additional CCA flexibility up to 5 percent
with HCA approval.

2. Fee for Construction Work

The definition at 536.7102 of “Fee”” was
revised to clarify that this definition
encompasses solely profit and home office
overhead costs. The description at 536.7105—
2 was revised to allow adjustment to the Fee
for scope changes and Government-caused
delays. Additionally, GSA revised the
definition of cost to mean all allowable costs
per FAR Part 31, removing the limitation for
direct cost only.

A full discussion of all the comments
received and the changes made to the
rule as a result of those comments is
provided below.

B. Analysis of Public Comments

GSA received comments on the
proposed rule from five respondents.
Comments are grouped into categories
in order to provide clarification and to
better respond to the issues raised.

1. Economic Impact

i. Comment: As a supporting
statement, an industry group
representing general contractors
recognized that many aspects of the
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CMCc project delivery method are
aligned with the private sector,
including early collaboration between
the construction contractor and the
architect, early work packages for things
like demolition, and the use of shared
savings incentives. The commenter
noted that further alignment of CMc to
the private sector model can increase
interest and competition from the
market for Government projects. They
further explained that deviations from
private sector models, especially those
that are punitive in nature, such as audit
requirements, can have the opposite
effect and outcome.

Response: GSA recognizes that there
are differences between CMc and the
private sector, and believes that the CMc
model as presented in the rule strikes
the right balance of adopting industry
best practices for construction while
adhering to the constraints of
Government statutory requirements and
ensuring appropriate risk management
in the best interests of the Government.
No changes were made to the proposed
rule as a result of these comments.

ii. Comment: As a supporting
statement, an industry group
representing general contractors
suggested changes to the text to clarify
that a reduction in specific sunk costs
is attributable to lower costs associated
with the solicitation process.

Response: The final rule was revised
to clarify that sunk costs associated with
price proposal preparation efforts may
be lower with CMc as compared with
the design-build.

iii. Comment: An industry group
representing architects noted that the
CMc method as drafted did not take into
account the increased time and effort
expended by the architect-engineer
contractor in design reviews and cost
saving option reviews under a CMc
project that goes above and beyond
“normal” responsibilities.

Response: GSA does not believe that
design reviews and cost saving option
reviews under a CMc project are beyond
normal responsibilities of a typical
architect-engineer contract. As such, no
additional costs need to be taken into
account. Design reviews are not unique
to the CMc project delivery method and
any early collaboration under CMc
should only result in cost saving options
being identified earlier in the project
when such options are more easily
addressed.

2. Miscellaneous

i. Comment: A model building code
industry respondent provided
comments to the proposed rule
specifically commenting on building
code requirements and application to

this rule. The respondent noted that
they take no position on the proposed
rule language, but make general notes
regarding compliance provisions, and
whether those provisions should be
codified in the CFR.

Response: The GSA PBS P-100 Guide
provides considerable details on
implementing building code
compliance, and is incorporated in GSA
construction contracts. Codifying
building codes in the CFR is beyond the
scope of this rule. No changes were
made to the proposed rule as a result of
these comments.

ii. Comment: An industry group
representing general contractors
suggested that GSA should mandate
collaboration between the architect-
engineer and CMc contractors during
the design phase.

Response: The final rule further
clarifies the expectation that the
architect-engineer and CMc contractor
must collaborate during the design
phase. The final rule clarifies at GSAR
536.7105-1(d), that “During the design
phase, the architect-engineer contractor
and the construction contractor shall
collaborate on the design and
constructability issues”.

iii. Comment: An industry group
representing design-build contractors
recommends the use of the progressive
design-build project delivery method.

Response: The design-build project
delivery method is already addressed in
the FAR (see FAR 36.3) and is beyond
the scope of this rule. No changes were
made to the proposed rule as a result of
this comment.

iv. Comment: A few other suggestions
and comments were made by industry
groups representing architects and
general contractors, including: 1.
Suggestion to allow conversion to FFP
after 75 percent versus 100 percent of
the construction documents were
completed, 2. Comment that the use of
alternates across clauses is inconsistent
and may be confusing, 3. Comment that
the order of precedence is not consistent
with typical practice, and 4. Suggestion
to review an industry organization’s
CMc contracts more specifically.

Response: GSA considered allowing
conversion to FFP after 75 percent
completion of the construction
documents, but concluded that to more
effectively protect taxpayer dollars, 100
percent as presented in the proposed
rule was more appropriate. Prior to 100
percent construction documents, a GMP
type contract allocates risk more
appropriately between the Government
and contractor since the design is not
complete and details may still change
that materially affect the price, limiting
the ability to establish good firm prices.

GSA believes the structure of alternates
for clauses is appropriate. Andy any
differences between industry models or
typical practices and the GSA CMc
model were driven by unique statutory
or regulatory requirements, including
the Competition in Contracting Act of
1984 (CICA), 41 U.S.C. 3301. No
changes were made to the proposed rule
as a result of these comments.

3. Value Engineering

Comment: An industry association
representing general contractors
provided a comment on value
engineering. The comment notes that
value engineering is a key component of
the CMc contract method. It is the main
tool the CMc offers through its design
phase owner consultation to assist in
aligning the scope with the target ECW.
Incorporation of efficiencies,
innovation, fast-tracked scheduling and
economical materials/systems are
critical to the best value approach.

Additionally, an industry group
representing general contractors
suggested that when exercising the GMP
option, if the ECW, CCA and Fee exceed
the GMP, then the ECW should be
reduced through value engineering and/
or scope modifications.

Response: While the CMc may suggest
the incorporation of efficiencies,
innovation, fast-tracked scheduling and
economical materials/systems, value
engineering is a formal technique
described at FAR Part 48, and is
different from the design phase services
contracted from a general contractor
under CMc. In accordance with FAR
48.202, the clause at FAR 52.248-3
Value Engineering—Construction, shall
not be included in incentive-type
construction contracts. Accordingly,
value engineering shall not apply to the
CMc project delivery method described
in this subpart. No changes were made
to the proposed rule as a result of this
comment. Additionally, GSAR
536.7105-2(c)(3) has been revised to
state that “If the sum of the final ECW,
CCA, and fee for the construction work
is greater than the GMP as established
at contract award or as adjusted in
accordance with FAR Part 43, then the
contracting officer should work with the
contractor to identify measures to
reduce the overall GMP. Such measures
may include reducing the CCA,
reducing the fee, or as a last resort,
reducing the scope of the project.

4. Managing Risks

Comment: An industry group
representing general contractors
provided comments related to managing
risk. They provided suggestions to
significantly reduce or eliminate
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liquidated damages, to remove
reimbursement of certain audit costs,
and to remove the ability to withhold 10
percent of payment requests if the
contractor fails to comply with GSAR
552.236—80, Accounting Records and
Progress Payments. The respondent
noted that these elements are not in
alignment with this delivery method.

Response: While CMc is viewed more
as a partnership between GSA and CMc¢
contractor, GSA maintains that
additional audit and accountability risk
management measures are appropriate
to manage risk or are required by
existing laws and regulations. Similar to
other government delivery methods,
CMc includes these measures to protect
the Government and its partners.
Liquidated damages and other risk
management tools are used to
appropriately mitigate issues and
concerns that could arise. Similarly, the
Government provides remedies for
contractors to collect equitable
adjustments for changes that could
arise. GSA maintains the text at
552.236—80 regarding audits and
retainage as appropriate risk
management. This clause provides clear
details on how the audit and retainage
requirements apply.

5. Procurement Timing

Comment: Three respondents
provided comments regarding
procurement timing. An industry group
representing general contractors
commented that CMc should be
procured as early as possible in the
design phase, ideally prior to the
concept design. A construction industry
commenter recommended that GSA
require, at a minimum, the
programming, schematics and concepts
be complete. An industry group
representing architects commented that
when the CMc is not brought on early
enough, the architect is then forced to
adjust when the design is over budget.
They affirmed that the request for
proposal should be issued early in the
design phase, preferably during concept
design to allow early cost savings
suggestions from the CMc.

Response: The rule includes flexible
language so that each project can
individually balance the goal of early
collaboration with the ability to permit
meaningful price competition (see
GSAR 536.7103(a)).

6. A/E Role and Compensation

Comment: An industry group
representing architects provided
comments related to the role and
compensation of the architect/engineer
under a CMc project. The respondent
commented that CMc increases the time

and effort expended by the architect-
engineer contractor in design reviews
and cost saving options. Also, the
respondent noted that clarity is needed
to ensure the architect/engineer retains
control of the design decision making.
The industry group representing
architects noted that GSA should inform
the architect/engineer of the
construction project delivery method
prior to design fee negotiations, so that
the architect-engineer can prepare
appropriately. The industry group
representing architects also commented
that there is no defined liability for who
is responsible for design changes that
are due to constructor contractor issues.
Additionally, a construction industry
commenter recommended that GSA
should consider adding a provision
requiring the designer to design to the
Target ECW that the CMc proposes.
Response: GSA reviewed and
appreciates the comments provided.
The rule is written to provide sufficient
guidance on CMc and coordination with
the architect/engineer. GSA believes
that informing the architect/engineer of
the construction project delivery
method prior to design fee negotiations,
when possible, is a good practice. GSA
believes the existing architect/engineer
contract clauses appropriately detail the
responsibilities and requirements for
changes. The clause at FAR 52.243-1,
Changes—Fixed-Price (Alternate III),
provides a mechanism for the A/E to
request an equitable adjustment, if
appropriate. GSA’s Design Excellence
policy is still applicable and
Government personnel should be
involved in all design decision making.
Lastly, the A/E contract is established
prior to CMc offerors proposing a Target
ECW. However, the A/E contract already
contains the clause at FAR 52.236-22,
Design Within Funding Limitations. No
changes to the regulatory text were
made as a result of these comments.

7. Accounting and Auditing
Requirements

Comment: An industry group
representing general contractors
provided comments to adjusting the text
at 536.7105-3 Accounting and Auditing
Requirements. Several suggestions are
provided to revise the GSAR text
provided in the proposed rule noting
that “Audits are not applicable in this
contracting and procurement method.
This auditing requirement should be
removed from this rule.”

Response: GSA did not adopt
suggested changes to the text in the
proposed rule. GSA maintains that open
book accounting and audit requirements
are appropriate in this procurement
method. For example, the amount, if

any, of the shared savings incentive, is
determined by the difference between
the final GMP and the final cost of
performance (see 536.7105-5(a)). To
protect the public interest, an audit of
the CMc’s costs is required before
determining the amount of shared
savings, if any.

8. Cost Accounting Standards (CAS)

Comment: Two respondents provided
a comment on the application of CAS
and its applicability to CMc. An
industry organization representing
general contractors noted that modified
CAS should be applied and do away
with open book accounting, and an
industry construction commenter noted
that full CAS should be applied as it is
currently noted and referenced in FAR
Part 30.

Response: GSA has determined that
the application of open book accounting
and auditing requirements provides the
Government the best flexibility to
review and maintain cost elements. The
requirements allow for maximum
competition amongst all qualified
contractors looking to service the
Government through CMc contracting.
Based on the variation in comments
provided, GSA is confident that the
requirements in FAR Subpart 30.21 for
full CAS compliance for applicable
negotiated contracts over $50 million,
modified CAS compliance for
applicable negotiated contracts below
$50 million, and open book accounting
practices are appropriate for CMc
contracting.

9. Incentives

Comment: Two respondents provided
comments on performance incentives
and the element of shared savings. An
industry group representing general
contractors provided suggestions for
early completion bonuses or successive
targets. Both the industry group
representing general contractors and an
industry group representing architects
suggested that GSA include a shared
savings incentive for the architect/
engineer.

Response: GSA reviewed and
appreciates the comments provided.
Regarding an early completion bonus for
the CMc, the CMc contract already
contains a shared savings incentive (see
GSAR 536.7105-5). Early completion

1FAR 30.201 states that “Title 48 CFR 9903.201—
1 (FAR Appendix) describes the rules for
determining whether a proposed contract or
subcontract is exempt from CAS. Negotiated
contracts not exempt in accordance with 48 CFR
9903.201-1(b) shall be subject to CAS. A CAS-
covered contract may be subject to either full or
modified coverage. The rules for determining
whether full or modified coverage applies are in 48
CFR 9903.201-2 (FAR Appendix).”
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may be one way the CMc is able to
reduce costs and increase the potential
for shared savings. Regarding an
incentive for the architect/engineer,
GSA does not believe that is necessary
to successfully implement and
experience the benefits of CMc. No
changes to the regulatory text were
made as a result of these comments.

10. Contingency Allowance (CCA)

Comments: An industry group
representing general contractors
suggested adjustment to the definition
of CCA provided at 536.7102 by
including the word “‘scheduling” as an
included cost element. They also
suggested that GSA set the minimum
CCA at 3 percent. A commenter from
the construction industry questioned
the CCA’s purpose and whether the
CCA is meant to be a true “allowance”.
This same industry commenter noted
that CCAs should not include design
errors and omissions.

Response: GSA adopted the
suggestion to adjust the definition of
CCA at 536.7102. GSA adopted the
suggestion for proper alignment with
536.7102 by deleting 536.7105—
2(a)(3)(iii) regarding design errors and
omissions. GSA also provided
additional CCA flexibility up to 5
percent with HCA approval.

11. Fee for Construction Work

i. Comment: Two respondents
provided comments on the structure
and definition of “Fee for Construction
Work”. An industry group representing
general contractors noted that the Fee
cannot include all of the contractor’s
indirect costs. Some indirect costs are a
function of the ECW as a percentage.
Therefore, they fluctuate with increases
and decreases in price. They also add,
there needs to be a clarification between
the industry defined general conditions
(staffing related costs) and general
requirements (indirect costs such as
hoisting, cranes, field engineering, etc.).
A construction industry commenter
believes that GSA’s proposed fee
structure raises several issues. First,
they note that general conditions
typically are not part of a contractor’s
fee, but instead, are actual costs. Thus,
including them as part of the fee will
create confusion during an audit.
Second, they note that the definition’s
reference to overhead is unclear as it
does not specify whether “overhead”
means field office overhead or home
office overhead.

Response: GSA has revised the
definition of fee to specifically mean
profit and home office overhead costs.
GSA revised fee guidance to allow
adjustment to the fee for scope changes

and Government-caused delays.
Additionally, GSA revised the
definition of cost.

ii. Comment: An industry group
representing general contractors noted
that the “proposal form typically
includes a proposed rate (%) for
Overhead (Corp G&A), profit and
commission for scope changes. This
should be used in all CMc RFP’s to
establish these rates “up-front”. The
price proposal forms used by the
Government are not aligned with the
mark-up percent provisions of 552.243—
71 Equitable Adjustments. Either the
pricing form should be changed to
include the provisions (especially
subparagraph (h)), or the GSAR
equitable adjustments mark-ups should
be modified to a ““flat” rate as currently
modeled by the Government’s price
proposal form.”

Response: The rule provides
flexibility by not providing a “required
proposal form”, however, GSAR
536.7105—2(a)(4)(iv), notes that “The
limitations of GSAR 552.243-71,
especially markups, still apply for any
changes.”

12. Guaranteed Maximum Price

i. Comment: An industry group
representing general contractors and a
construction contractor provided
comments on the GMP guidance at
536.7105-2. These comments included
a suggestion that GSA adjust the
language to say GMP “may” be modified
downward for deletions during the
design phase. They provided further
suggested adjustments to the language to
allow for an increase to the GMP for “no
fault of CMc” issues. Another comment
requests GSA provide additional
guidance on how the various evaluation
criteria must be weighted and expressed
concern that the pricing structure
effectively incentivizes contractors to
submit an artificially low price and
further assumes that the lowest price
proposal will be selected absent a
compelling reason to select a higher
priced proposal. Lastly, they noted that
the evaluation should consider
contractor approach to maximize the
project within the GMP.

Response: GSA has reviewed and
appreciates the comments provided.
GSA has adopted the suggestion to
provide greater flexibility for GMP
modifications for deletions during the
design phase. GSA notes that the GMP
is subject to adjustment under various
standard contract clauses, including the
changes clause, differing site conditions
clause, and suspensions clause. GSAR
536.7103(b)(1)(i) provides that the
technical evaluation factors, when
combined, shall be considered

significantly more important than cost
or price. The rule provides flexibility by
not establishing required technical
evaluation factors or specific weights for
technical evaluation factors.
Additionally, the commenter’s
assumption that the lowest price
proposal will always be selected is not
consistent with the flexibility provided
by FAR 15.101-1, Tradeoff Process.
Regarding the concern that that the
pricing structure effectively incentivizes
contractors to submit an artificially low
price, see GSAR 536.7103(b)(2), which
states that a price realism analysis is
required ‘‘for the purpose of assessing,
among others, whether an offeror’s price
reflects a lack of understanding of the
contract requirements or risk inherent in
an offeror’s proposal.”

ii. Comment: An industry group
representing general contractors
commented that the target ECW is not
bonded and that while the CMc can
advise the Owner and its design team on
changes to make to adhere the target
ECW, the CMc has no control over the
outcome, quality, coordination and/or
completeness of the design.

Response: As stated in GSAR
536.7105-1(d), ‘“During the design
phase, the architect-engineer contractor
and the construction contractor shall
collaborate on the design and
constructability issues. The goal of this
collaboration is to establish a final ECW
that does not exceed the original target
ECW.” No changes to the regulatory text
were made as a result of this comment.

iii. Comment: An industry group
representing general contractors
commented that each of the Owner’s
contractors should validate program
requirements with the project
prospectus prior to advancing from one
design phase to the next and certainly
before exercising the construction
phase.

Response: GSA appreciates the
comment. Under CMc, the Government
has flexibility to adopt appropriate
project management techniques. No
changes to the regulatory text were
made as a result of this comment.

III. Expected Economic Impact of This
Rule

All three predominant construction
project delivery methods, Design-Bid-
Build (D-B-B), Design/Build (D-B), and
Construction Manager as Constructor
(CMc), have merit. CMc specifically
allows for early industry engagement by
the construction contractor that can
provide a net economic burden
reduction compared with the other
project delivery methods. An Economic
Impact Analysis (EIA) reflecting the data
and benefits of CMc has been prepared
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consistent with the principles of OMB
Circular A—4 and is summarized as
follows:

A study by the Pankow Foundation 2 as
well as GSA’s own data analysis, further
detailed herein, have shown that early
engagement by the construction contractor
under a CMc project can provide reduced
cost growth, reduced schedule growth and
administrative savings, resulting in a net
economic burden reduction compared with
other project delivery methods.

All economic impact estimate calculations
were based on discussions with GSA subject
matter experts from the PBS Office of Design
and Construction and PBS Office of
Acquisition Management, and the following
data. Historic data was gathered and
analyzed from GSA’s Electronic Planning
Module (ePM),3 an internal system which
was mandated as a project management tool
for construction starting in 2009. Historic
data was also gathered and analyzed from the
Federal Procurement Data System (FPDS),*
the authoritative source for government wide
contract award data.

The results of the analysis showed this rule
will provide a net deregulatory savings of
9,405 hours ($659,011), or ($488,710) when
annualized at a 7 percent discount. These
savings are a result of the following elements:

A. Reduced Schedule Growth: Under a
CMCc project delivery method, the general
contractor (GC) for construction work is
engaged through a separate contract during
the design phase of the project, sometimes as
early as 30 percent design completion. By
comparison, under a design-bid-build (D-B—
B) project delivery method, the GC is not
engaged through a separate contract until the
design is 100 percent complete. Under a
design-build (D/B) project delivery method,
the GC and the architect are part of the same
contract with the Government. The early
engagement of the GC under CMc may create
collaboration between the architect and the
GC. This early engagement also offers the
opportunity to begin advanced work on
certain elements of the project while the
design is finalized. For example, an early
work package may be definitized to allow for
demolition work to be done, which is not
typically impacted by the final touches of a
design. Similarly, site preparation work to
clear the land for a project may be started.
This concurrent work while the design is
completed can result in meaningful schedule
savings. Analysis of the GSA capital

2 Leicht, R.M., Molenaar, K.R., Messner, J.I.,
Franz, B.W., and Esmaeili, B. (2015). Maximizing
Success in Integrated Projects: An Owner’s Guide.
Version 0.9, May. Available at http://bim.psu.edu/
delivery.

3 A total of 124 GSA capital construction
contracts (i.e. over prospectus) were completed
between 2009 and 2016. Capital construction
contracts were selected as they were determined to
be the most likely to be suitable for the CMc project
delivery method.

4 A total of 283 construction contracts (i.e. PSC of
Y1xx or Z2xx) over the current prospectus
threshold of $3M were awarded by GSA between
2009 and 2016. On average 4.4 offers were received
for each solicitation. Of the total population, 125
(44%) were large business awards and 158 (56%)
were small business awards.

construction project data from ePM showed
that on average the reduced schedule growth
potential for CMc projects is 75 days. This
allows for increased efficiency for a senior
project manager (PM), senior CO, and
journeyman CS. Based on subject matter
expertise, the PM would save 6 hours per
day, the CO would save 2.5 hours per day,
and the CS would save 5 hours per day.
Based on the historic ePM data, GSA
estimated that 10 capital projects funded
annually would use the CMc method. Given
this population, the total annual savings to
the Government is 10,125 hours ($701,343).
Similar savings to the public may be realized
and may be reflected as direct cost savings
in the contract, but cannot be quantified.

B. Final GMP Proposal: For CMc projects,
the contract begins as a fixed price incentive
contract type where the guaranteed
maximum price (GMP) negotiated at the
outset is the price ceiling for the contract.
This contract type is necessary because the
design is not complete and all the costs for
the construction work cannot be determined.
However, once the design for a project is
completed, the final GMP for the
construction work can be established and the
contract can be converted to a firm fixed
price (FFP) contract type. This may be
attractive to both industry and Government.
A conversion to FFP allows the contractor to
end cost accounting standard (CAS)
compliance efforts. Conversion to FFP also
allows the Government to further mitigate
risk by placing the full responsibility for all
costs on the contractor. In order to execute
this conversion, the contractor must submit
a revised proposal for the final GMP. Based
on subject matter expertise within GSA, it is
assumed that the contractor will require 40
hours of effort to obtain subcontractor quotes,
adjust costs and submit a new proposal for
the final GMP element. It is assumed that the
Government will require 20 hours of effort to
review and negotiate the final GMP. The total
annual burden to the public is 400 hours
($22,076) and to the Government is 200 hours
($11,038).

C. Regulation Familiarization: GSA Class
Deviation SPE-2012-04-02 has been in place
for several years and provides the existing
policies and procedures for CMc construction
projects. GSAR Case 2015—-G506 essentially
incorporates these existing policies and
procedures. However, there are some
clarifications and updates to these policies
that reflect on lessons learned and best
practices over the years. These changes
include: clarification on the level of design
development required for CMc procurement
competition, further details as to what is
included in the fee for construction work,
and guidance for establishing separate
allowance items. The rule contains minimal
changes from existing policies and
procedures for CMc methods, and thus,
should result in minimal burden to
understand new requirements. Based on
subject matter expertise within GSA, it is
assumed that industry and Government alike
will require two additional hours during the
solicitation phase to review and understand
the differences between the existing policy
and this rule in order to provide a
representative proposal. Based on the historic

FPDS data, GSA estimated that 5 offers
would be received for each CMc project.
Given this population, the total annual
burden to the public is 100 hours ($7,755)
and to the Government is 20 hours ($1,464).

D. Unquantified Benefits: There are several
economic benefits specific to CMc that are
expected to reduce burden that are difficult
to quantify. Although not easily quantifiable
they collectively represent additional
meaningful savings to qualify this rule as
deregulatory.

1. Direct cost savings may result from
potential reduced schedule growth for CMc
projects. Construction projects include
general conditions and other costs that are
calculated by a daily rate. If a CMc project
finishes earlier, the total direct costs will be
lower.

2. Early collaboration between the CMc
and architect allows for (a) innovation during
design that leads to fewer change orders
during construction, and (b) identification of
conflicts or errors before work investments
are made.

3. As compared with design-build projects,
CMc projects will reduce sunk costs
associated with price proposal preparation
efforts and lower barriers to entry for
industry to submit proposals and compete in
this space. Design-build project solicitations
often require a detailed concept level design
submission as part of the proposal. Offerors
must partner with an architecture-
engineering firm at great expense to obtain
these design concepts in order to prepare and
submit an offer to the Government.

4. Early work packages under CMc allow
for advanced execution of certain elements
while the design is finalized, such as
demolition or site preparation work, which
are not typically impacted by the final
touches of a design. These early work
package elements can be removed from the
GMP and converted to separate firm-fixed-
price (FFP) line items. Conversion to a FFP
may allow the Government to lock-in lower
prices and allow the CMc to subcontract
labor trades earlier. In a tight labor or
material market, this may translate to
meaningful cost and schedule savings.

Interested parties may obtain a copy
of the complete EIA from the Regulatory
Secretariat Division.

IV. Executive Orders 12866 and 13563

Executive Orders (E.O.s) 12866 and
13563 direct agencies to assess all costs
and benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health and safety
effects, distributive impacts, and
equity). E.O. 13563 supplements E.O.
12866 and emphasizes the importance
of quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. This is a
significant regulatory action and,
therefore, was subject to review under
section 6(b) of E.O. 12866, Regulatory
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Planning and Review, dated September
30, 1993. This rule is not a major rule
under 5 U.S.C. 804.

V. Executive Order 13771

This rule is considered an E.O. 13771
deregulatory action. Details on the
estimated savings of this final rule can
be found in the rule’s economic impact
analysis detailed in Section IIL

VI. Executive Order 13777

This rule has been identified by
GSA’s Regulatory Reform Task Force as
a rule that improves efficiency by
eliminating procedures with costs that
exceed the benefits as described in
Section IIL

VII. Regulatory Flexibility Act

GSA does not expect this final rule to
have a significant economic impact on
a substantial number of small entities
within the meaning of the Regulatory
Flexibility Act, at 5 U.S.C. 601, et seq.,
because the rule will incorporate
clauses that are currently in use in GSA
construction solicitations and contracts
and contractors are familiar with and
are currently complying with these
practices. However, a Final Regulatory
Flexibility Analysis (FRFA) has been
prepared. There were no comments
submitted in response to the initial
regulatory flexibility analysis provided
in the proposed rule. The FRFA has
been prepared consistent with the
criteria of 5 U.S.C. 604 and is
summarized as follows:

The final rule amends the General Services
Administration Acquisition Regulation
(GSAR) coverage on construction contracts,
including clauses for solicitations and
resultant contracts, to clarify, update, and
incorporate existing guidance on the
construction manager as constructor (CMc)
project delivery method.

There were no comments submitted and
therefore no significant issues raised by the
public in response to the initial regulatory
flexibility analysis provided in the proposed
rule.

The final rule changes will apply to
approximately 10 GSA construction contracts
per year. Of these, approximately 6 (60
percent) contracts may be held by small
businesses. The final rule is unlikely to affect
small businesses awarded GSA CMc
construction contracts as it implements
clauses currently in use in CMc solicitations
and contracts. The final rule does not pose
any new reporting, recordkeeping or other
compliance requirements.

The Regulatory Secretariat Division
has submitted a copy of the FRFA to the
Chief Counsel for Advocacy of the Small
Business Administration. Interested
parties may obtain a copy of the FRFA
from the Regulatory Secretariat
Division.

VIII. Paperwork Reduction Act

There are two information collection
requests associated with this rule.

First, this rule requires contractors to
keep all relevant documents for a period
of three years after the final payment.
This requirement is currently covered
by existing OMB Control Number 9000—
0034, titled: Examination of Records by
Comptroller General and Contract
Audit; Sections Affected: FAR 52.215-2;
FAR 52.212-5; FAR 52.214-26.

Second, this rule requires contractors
to submit revised proposals and
negotiate contract modifications during
contract administration. OMB has
cleared this information collection
requirement 5 under OMB Control
Number 3090-0320, titled: Construction
Manager as Constructor (CMc); GSAR
Section Affected: 552.236—79, in the
amount of 400 burden hours. No
comments were received on the
information collection requirement that
was provided in the proposed rule;
however, due to the use of more current
data to calculate the burden, revisions
were made to the burden estimate
associated with the collection.

List of Subjects in 48 CFR Parts 501,
536, and 552

Government procurement.

Jeffrey A. Koses,
Senior Procurement Executive, Office of
Acquisition Policy, Office of Government-
wide Policy.

Therefore, GSA amends 48 CFR parts
501, 536, and 552 as set forth below:
m 1. The authority citation for 48 CFR
parts 501, 536, and 552 continues to
read as follows:

Authority: 40 U.S.C. 121(c).

PART 501—GENERAL SERVICES
ADMINISTRATION ACQUISITION
REGULATION SYSTEM

m 2. Amend section 501.106 by adding
to the table, in numerical order, GSAR
references “552.236—79” and ‘‘552.236—
80" and their corresponding OMB
control numbers “3090-0320" and
€“9000—-0034" to read as follows:

501.106 OMB approval under the
Paperwork Reduction Act.

GSAR OMB control
reference No.
552.236—79 ..ccveeeeeeeeeann, 3090-0320
552.236-80 ....c.ecevuvieeeiiieenns 9000-0034

5The 30-day Federal Register Notice associated
with IC 3090-0320 was published at 84 FR 42917
on August 19, 2019.

GSAR OMB control
reference No.

PART 536—CONSTRUCTION AND
ARCHITECT-ENGINEER CONTRACTS

m 3. Add section 536.102 to read as
follows:

536.102 Definitions.

Construction-Manager-as-Constructor
(CMc) means the project delivery
method where design and construction
are contracted concurrently through two
separate contracts and two separate
contractors. Unlike the traditional
design-bid-build delivery method,
under the CMc delivery method, the
Government awards a separate contract
to a designer (i.e., architect-engineer
contractor) and to a construction
contractor (i.e., CMc contractor) prior to
the completion of the design
documents. The Government retains the
CMc contractor during design to work
with the architect-engineer contractor to
provide constructability reviews and
cost estimating validation. The CMc
contract includes design phase services
at a firm-fixed-price and an option for
construction at a guaranteed maximum
price.

m 4. Amend section 536.515 by—

m a. Removing from the introductory
text “Use the clause—"" and adding
“Use the clause:” in its place;

m b. Removing from paragraph (a) “will
be followed; or”” and adding “will be
followed.” in its place; and

m c. Adding paragraph (c) to read as
follows:

536.515 Schedules for construction
contracts.
* * * * *

(c) With its Alternate III when the
contract amount is expected to be above
the simplified acquisition threshold and
a construction-manager-as-constructor
project delivery method will be
followed.

m 5. Revise section 536.521 to read as
follows:

536.521 Specifications and drawings for
construction.

Insert the clause at 552.236-21,
Specifications and Drawings for
Construction, in solicitations and
contracts if construction, dismantling,
demolition, or removal of improvements
is contemplated. Use the clause:

(a) With its Alternate I when a design-
build project delivery method will be
followed.

(b) With its Alternate II when a
construction-manager-as-constructor
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project delivery method will be
followed.

m 6. Revise section 536.571 to read as
follows:

536.571 Contractor responsibilities.

Insert the clause at 552.236—71,
Contractor Responsibilities, in
solicitations and contracts if
construction, dismantling, demolition,
or removal of improvements is
contemplated. Use the clause:

(a) With its Alternate I when a design-
build project delivery method will be
followed.

(b) With its Alternate IT when a
construction-manager-as-constructor
project delivery method will be
followed.

Subpart 536.70—[Reserved]

m 7. Add and reserve Subpart 536.70.

m 8. Add subpart 536.71 to read as
follows:

Subpart 536.71—Construction-
Manager-as-Constructor Contracting

Sec.

536.7101 Scope of subpart.

536.7102 Definitions.

536.7103 Construction contract solicitation
procedures.

536.7104 Construction contract award.

536.7105 Construction contract
administration.

536.7105—-1 Responsibilities.

536.7105-2 Guaranteed maximum price.

536.7105-3 Accounting and auditing
requirements.

536.7105—4 Value engineering.

536.7105-5 Shared savings incentive.

536.7105-6 Allowances.

536.7105-7 Early work packages.

536.7105—-8 Conversion to firm-fixed-price.

536.7106 Construction contract closeout.

536.7107 Contract clauses.

536.7101 Scope of subpart.

This subpart describes policies and
procedures for the use of the CMc
project delivery method.

536.7102 Definitions.

As used in this subpart—

CMc Contingency Allowance (CCA)
means an allowance for the exclusive
use of the construction contractor to
cover reimbursable costs during
construction that are not the basis of a
change order. These costs could include
estimating, scheduling, and planning
errors in the final Estimated Cost of the
Work (ECW) or other contractor errors.

Cost means allowable costs in
accordance with FAR Part 31.

Cost of Performance means the final
sum of cost of the construction work
and fee for the construction work.

Early Work Package means a set of
construction activities that can be

clearly defined and separately
performed from the remainder of the
construction work. Demolition is an
example of an early work package.

Estimated Cost of the Work (ECW)
means the estimated cost of the
construction work, not including home
office overhead.

Fee for the Construction Work means
the amount established in the
construction contract for the
contractor’s profit and home office
overhead costs, as described in FAR part
31, for the construction work.

Guaranteed Maximum Price (GMP)
means the sum of the ECW, CCA, and
the fee for the construction work.

536.7103 Construction contract
solicitation procedures.

(a) Procurement Timing. The request
for proposals should be issued only
when the project design requirements
have been developed to a sufficient
degree of specificity to permit
competition with meaningful pricing for
the ECW. The contracting officer should
obtain written documentation for the
contract file from the project manager
that the project design requirements
satisfy the condition stated in this
section.

(b) Proposal Evaluation.

(1) Evaluation Factors.

(i) Except as provided in paragraph
(ii) of this section, the solicitation shall
provide that the technical evaluation
factors, when combined, shall be
considered significantly more important
than cost or price.

(ii) Subject to the approval of the
HCA, the weighting of the technical
evaluation factors and cost or price may
be different than that required under
paragraph (i) of this section. Any such
written approval shall be documented
in the contract file.

(2) Price Realism. The contracting
officer shall provide for a price realism
analysis in the solicitation for the
purpose of assessing, among others,
whether an offeror’s price reflects a lack
of understanding of the contract
requirements or risk inherent in an
offeror’s proposal. The solicitation shall
provide offerors with notice that the
agency intends to perform a price
realism analysis.

(3) Total Evaluated Price. For
purposes of evaluation, the total
evaluated price shall include the firm-
fixed-price for design phase services,
the construction work GMP option(s),
and any other fixed-priced line items. If
advance pricing elements such as
extended overhead rates and daily delay
rates are proposed, those shall also be
evaluated as part of the total evaluated
price.

(c) Government Budget (e.g.,
Prospectus) Information. Subject to the
approval of the contracting director, the
solicitation may include information
contained or referenced within a
prospectus submission to Congress for a
project.

536.7104 Construction contract award.

In accordance with FAR 4.1001, the
contracting officer shall use the SF 1442
to identify the services or items to be
acquired as separately identified line
items on a unit price or lump sum basis
including the design phase services, the
construction work GMP option(s), and
any other work not included in the
previously identified items.

536.7105 Construction contract
administration.

536.7105-1 Responsibilities.

(a) During all phases of the project,
the architect-engineer contractor that is
providing design services under a
separate contract with GSA is
contractually responsible for the design
in the same manner as under a
traditional, design-bid-build project
delivery method.

(b) The design phase services
provided by the construction contractor
can include, but are not limited to,
scheduling, systems analysis,
subcontractor involvement, cost-
estimating, constructability reviews,
cost-reconciliation services, and market
analysis.

(c) The scope of work should task the
construction contractor with reviewing
the design documents and providing
pricing information at various defined
milestones during the design phase.

(d) During the design phase, the
architect-engineer contractor and the
construction contractor shall collaborate
on the design and constructability
issues. The goal of this collaboration is
to establish a final ECW that does not
exceed the original target ECW.

(e) No discussions between the
architect-engineer contractor and the
construction contractor shall be
considered as a change to the
construction contract or design contract
unless incorporated by the contracting
officer through a modification.

536.7105-2 Guaranteed Maximum Price.

(a) General.

(1) GMP.

(i) The GMP is the ceiling price
described by FAR 16.403-2.

(ii) The GMP is established at contract
award. The GMP may be established as
one option or as multiple options
through separate line items, with a
separate GMP amount for each line
item.
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(iii) The GMP is subject to adjustment
under various standard contract clauses,
including the changes clause, differing
site conditions clause, and suspensions
clause.

(iv) The contract file shall contain all
documents to support any scope
changes including a separate analysis to
document the rationale for any upward
or downward adjustment to the GMP.

(2) ECW.

(i) The proposed ECW incorporated at
construction contract award is the target
ECW.

(ii) The final ECW should be
established prior to completion of the
design (i.e. 100 percent construction
documents), generally no earlier than
completion of 75 percent construction
documents.

(iii) The contracting officer shall
negotiate the final ECW and incorporate
it into the construction contract through
a bilateral modification prior to
exercising the GMP option.

(3) CCA.

(i) The CCA type of allowance may
only be used as part of the CMc project
delivery method and should not be
confused with other types of allowances
that may be used with other
construction project delivery methods.

(ii) The CCA provides for a
contingency relative to a fixed
percentage of the ECW, except for the
requirements at paragraph (c)(3) of this
section. The CCA at time of GMP option
exercise is subject to negotiation
between the contractor and the
contracting officer and may be different
than the amount at time of contract
award.

(iii) The amount of the CCA will
depend on the status of design and
construction, as well as the complexity
and uncertainties of the project. Early
phase designs usually include less
defined scope and, accordingly, may
require a higher initial CCA at time of
contract award. Later phase designs may
remove uncertainties and reduce risk,
allowing for a lower CCA at time of
GMP option exercise.

(iv) The CCA shall not exceed 3
percent of the ECW, unless approved in
writing by the HCA for a higher amount
not to exceed 5 percent of the ECW.

(4) Fee for the Construction Work.

(i) The fee may be proposed per phase
of construction if each phase is a
separate option.

(ii) At time of proposal submission,
the offeror shall submit a list of the
items included within the offeror’s
home office overhead.

(iii) At time of proposal submission,
the fee elements may be expressed as a
percentage of the ECW, but shall be

converted to a fixed amount prior to
executing the GMP option.

(iv) The fee for the construction work
is not increased or decreased based on
fluctuations in the actual costs of the
work. The fee may, however be adjusted
for changes that are the basis for a
change order, including scope changes,
differing site conditions, and
Government-caused delays.

(v) Any fee for the construction work
associated with a change order shall not
be driven by a fixed percentage. The
contracting officer should determine
whether the profit included, if any, in
a contractor’s proposal is reasonable, see
FAR 15.404—4 for additional guidance.
The limitations of GSAR 552.243-71,
especially markups, still apply for any
changes.

(b) Design Phase.

(1) The GMP may be bilaterally
modified upward during the design
phase only for approved additions to the
scope of work.

(2) The GMP may be bilaterally
modified downward during the design
phase for deletions to the scope of work.

(c) Exercising the GMP Option.

(1) The GMP option shall not be
exercised until the final ECW is
established.

(2) If the sum of the final ECW, CCA,
and fee for construction work is less
than the GMP as established at contract
award or as adjusted in accordance with
FAR Part 43, then the contracting officer
shall adjust the GMP downward
accordingly through a bilateral
modification to exercise the GMP
option.

(3) If the sum of the final ECW, CCA,
and fee for the construction work is
greater than the GMP as established at
contract award or as adjusted in
accordance with FAR Part 43, then the
contracting officer should work with the
contractor to identify measures to
reduce the overall GMP. Such measures
may include reducing the CCA,
reducing the fee, or as a last resort,
reducing the scope of the project.

(4) The GMP option shall not be
exercised if the final ECW, CCA, and fee
for the construction work is greater than
the GMP as established at contract
award or as adjusted in accordance with
FAR Part 43.

(d) Construction Phase.

(1) After award of the GMP option,
changes in scope may be issued as an
adjustment to the GMP or as a stand-
alone firm-fixed-price line item.

(2) Any changes in scope after award
of the GMP option shall be reflected by
a written modification to the
construction contract in accordance
with FAR Part 43.

(e) Early Work Package. (1) Early work
packages (see 536.7105-7) may be used
in the procurement that are priced
separately or included in the GMP
option.

(2) If any early work package
exercised reduces the scope of the
construction services under the GMP
option, the ECW shall be reduced, and
the CCA, fee for the construction work,
and GMP shall be adjusted accordingly.

(f) GMP Adjustment. (1) Any changes
to the total GMP or individual parts of
the GMP must be incorporated in the
contract through a modification.

(2) Any modification that changes the
GMP, including modifications for early
work packages and fixed price
conversions, must clearly state that it
includes a change to the GMP and
describe the changes to the individual
parts of the GMP components in the
modification.

(3) Any modification that changes the
total GMP, or individual parts of the
GMP, is subject to the requirement for
a prenegotiation objectives memo and
price negotiation memo, including fair
and reasonable price determination, per
FAR 15.406.

(4) The contracting officer should
consult other members of the
acquisition team, including the project
manager, to analyze and justify any
adjustments to the total GMP, or
individual parts of the GMP.

536.7105-3 Accounting and auditing
requirements.

(a) Cost Accounting Standards. (1)
Except as provided in paragraph (a)(2)
of this section or through an exemption
at FAR 30.201-1, construction contracts
under the CMc project delivery method
are subject to the cost accounting
standards (CAS) identified in FAR Part
30.

(2) The contracting officer may
request a CAS waiver in accordance
with the requirements at FAR 30.201-5
and 530.201-5.

(3) If CAS applies, the contract
clauses identified at FAR 30.201—4 shall
be included in the contract.

(4) If a CAS waiver is granted or if
CAS does not apply, the contract clause
identified at 536.7107(b) shall be
included in the contract.

(b) GMP Option Accounting. (1) Open
Book Accounting. Open book
accounting shall be followed for
financial tracking of all contract line
items that are awarded on a GMP basis.
Such financial tracking may be
accomplished through an audit in
accordance with paragraph (c) of this
section.

(2) Payments and Reconciliation. All
payments shall be reconciled with the
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open book accounting records and the
schedule of values adjusted, as
appropriate. Reconciliation shall occur
each month and should be coordinated
with monthly progress payments. The
reconciliation shall be documented in
the contract file.

(c) Auditing Requirements. In
accordance with GSAM 542.102(a), for
any audit services required by this
Subpart 536.71, the contracting officer
shall first request such services be
performed by or through the Assistant
Inspector General for Auditing or the
Regional Inspector General for Auditing.
If the Office of Inspector General
declines to perform such an audit, the
contracting officer may obtain audit
services from a certified public
accountant.

536.7105-4 Value engineering.

In accordance with FAR 48.202, the
clause at FAR 52.248-3 Value
Engineering-Construction does not
apply to incentive contracts.
Accordingly, value engineering, as that
term is used and described in FAR Part
48, shall not apply to the CMc project
delivery method described in this
subpart.

536.7105-5 Shared savings incentive.

(a) General. The incentive is a shared
portion of the difference between the
final GMP and the final cost of
performance. Cost reductions may be
realized by the construction contractor
as a result of innovations and
efficiencies during the construction
phase, such as increased labor
productivity or strong material
subcontract negotiations.

(b) Share Ratio. (1) Except as
provided in paragraph (2) of this
section, the share ratio for the
construction contractor shall range from
30 percent to 50 percent. The share ratio
for the construction contractor shall not
exceed 50 percent. The complexity of
the project and the amount of risk to the
construction contractor should be
considered when determining the ratio.
A project with greater risk to the
construction contractor should reflect a
greater share ratio for the construction
contractor.

(2) Subject to the approval of the
HCA, the share ratio may be different
than that required under paragraph
(b)(1) of this section. Any such written
approval shall be documented in the
contract file.

(c) Incentive calculation. The
incentive amount is calculated in
accordance with the clause at 552.236—
79 Construction-Manager-As-
Constructor.

536.7105-6 Allowances.

(a) Establishing a separate allowance
in addition to the CCA is only permitted
pursuant to a written determination
approved by the contracting director
supporting the use of any such
allowance.

(b) The written determination for a
separate allowance in addition to the
CCA shall consider the following:

(1) Alternative contracting structures,
such as a separate GMP line item or
performing the work as part of the GMP
option, and

(2) Ensuring conformance with all
applicable rules and procedures relating
to allowances, including FAR 11.702.

536.7105-7 Early work packages.

(a) Construction services for an early
work package must be within the scope
of the overall contract.

(b) Early work packages may be part
of the initial procurement as a
separately priced line item, or the
Government and the construction
contractor may agree to develop an early
work package after award, typically
identified toward the beginning of the
project.

(c) Early Work Packages Developed
After Award.

(1) The parties shall bilaterally agree
to the scope, schedule, and pricing for
any such early work package, and the
contract shall be modified in accordance
with FAR Part 43.

(2) If any such early work package
reduces the scope of the construction
services under the GMP option, the
ECW shall be reduced, and the CCA, fee
for the construction work, and GMP
shall be adjusted accordingly.

(3) Any modification to the contract
for an early work package is subject to
the requirement for a prenegotiation
objectives memo and price negotiation
memo, including fair and reasonable
price determination, per FAR 15.406.

(d) Early work packages that are firm-
fixed-price are not subject to open book
accounting, a shared savings incentive,
or the need for determination of final
settlement.

536.7105-8 Conversion to Firm-Fixed-
Price.

(a) At any time after completion of
100 percent construction documents,
the Government and the construction
contractor may bilaterally convert the
whole contract to firm-fixed-price.

(b) Conversion to firm-fixed-price may
occur after the contingency risks, to be
covered by the CCA, have been
sufficiently reduced in the best interest
of the Government. See FAR 16.103(b)
for additional guidance for assessing
risk management, profit motive, and
timing considerations.

(c) Conversion to firm-fixed-price is
only permitted pursuant to a written
determination from the contracting
officer to the contract file supporting the
conversion. The contracting officer
should consult other members of the
acquisition team, including the project
manager, to analyze and justify the
conversion.

(d) The contracting officer shall not
agree to a firm-fixed-price in excess of
the GMP.

(e) In accordance with 536.7105-3(c),
the contracting officer shall obtain an
independent audit of the construction
contractor’s costs incurred in the
performance of the contract to date.

(f) When evaluating the construction
contractor’s proposal for firm-fixed-
price definitization, the contracting
officer should compare the anticipated
final cost to the firm-fixed-price being
proposed. It may be reasonable for the
construction contractor to include a
contingency for assuming the risk
associated with agreeing to the firm-
fixed-price. The contracting officer
should evaluate this contingency to
ensure that the proposed amount
reasonably reflects the remaining risks
being assumed by the construction
contractor. This evaluation may be
informed by the history of the project,
the balance of the CCA, and other
factors.

(g) The modification to convert to a
firm-fixed-price is subject to the
requirement to obtain cost and pricing
data unless one of the exceptions in
FAR 15.403-1 applies.

(h) The modification to convert to a
firm-fixed-price is subject to the
requirement for a prenegotiation
objectives memo and price negotiation
memo, including fair and reasonable
price determination, per FAR 15.406.

(i) Upon converting to a firm-fixed-
price, the contract is no longer subject
to open book accounting, a shared
savings incentive, or the need for
determination of final settlement.

536.7106 Construction contract closeout.

Unless the contract has been
converted to a standard firm-fixed-price
contract (see 536.7105—8)—

(a) The contracting officer shall
ensure that the construction contractor’s
proposal for final settlement is accurate
and reliable in accordance with the
open book accounting practices of the
contract.

(b) In accordance with 536.7105-3(c),
the contracting officer shall obtain an
independent audit of the construction
contractor’s costs.
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536.7107 Contract clauses.

(a) Insert a clause substantially the
same as the clause at 552.236-79,
Construction-Manager-As-Constructor,
in solicitations and contracts if
construction, dismantling, or removal of
improvements is contemplated when a
CMc project delivery method will be
followed. This clause is in lieu of the
clause at FAR 52.216-17 Incentive Price
Revision—Successive Targets.

(b) Insert a clause substantially the
same as the clause at 552.236-80,
Accounting Records and Progress
Payments, in solicitations and contracts
if construction, dismantling, or removal
of improvements is contemplated when
a CMc project delivery method will be
followed and cost accounting standards
do not apply. This clause is used when
the clauses at FAR 52.230-2 Cost
Accounting Standards, FAR 52.230-3
Disclosure and Consistency of Cost
Accounting Practices, and FAR 52.230-
6 Administration of Cost Accounting
Standards do not apply.

PART 552—SOLICITATION
PROVISIONS AND CONTRACT
CLAUSES

m 11. Amend section 552.236-15 by
adding Alternate III to read as follows:

552.236-15 Schedules for Construction
Contracts.
* * * * *

Alternate III (JAN 2020). As
prescribed in 536.515(c), substitute the
following paragraphs (c), (e), (h), and (i)
for paragraphs (c), (e), (h), and (i) of the
basic clause:

(c) Submission. (1) Within 30 calendar
days of contract award, or such other
time as may be specified in the contract,
the Contractor shall submit the design
phase project schedule.

(2) Within 30 calendar days after
establishing the final estimated cost of
work, the Contractor shall submit the
construction phase project schedule,
together with a written narrative
describing the major work activities,
activities on the critical path, and major
constraints underlying the sequence and
logic of the project schedule.

(e) Activities. (1) The design phase
project schedule shall depict all
activities necessary to complete the
design work, including, as applicable,
all submittal and submittal review
activities, cost reconciliation, and
establishing the estimated cost of work
for the construction phase.

(2) The Contractor shall use a critical
path method project schedule to plan,
coordinate, and perform the
construction phase work.

(3) The construction phase project
schedule shall depict all activities

necessary to complete the construction
work, including, as applicable, all
submittal and submittal review
activities, all procurement activities,
and all field activities, including
mobilization, construction, start-up,
testing, balancing, commissioning, and
punchlist.

(4) Activities shall be sufficiently
detailed and limited in duration to
enable proper planning and
coordination of the work, effective
evaluation of the reasonableness and
realism of the project schedule, accurate
monitoring of progress, and reliable
analysis of schedule impacts.

(5) Activity durations shall be based
upon reasonable and realistic allocation
of the resources required to complete
each activity, given physical and
logistical constraints on the
performance of the work. All logic shall
validly reflect physical or logistical
constraints on relationships between
activities. Except for the first and last
activities in the project schedule, each
activity shall have at least one
predecessor and one successor
relationship to form a logically
connected network plan from notice to
proceed to the contract completion date.

(h) Revisions to the schedule. (1) The
Contractor should anticipate that the
project schedule will be subject to
review and may require revision. The
Contractor shall devote sufficient
resources for meetings, revisions, and
resubmissions of the project schedule to
address any exceptions taken. The
Contractor understands and
acknowledges that the purpose of the
review and resolution of exceptions is to
maximize the usefulness of the project
schedule for contract performance.

(2) If the Contractor proposes a
revision to the project schedule after
initial approved submission, the
Contractor shall provide in writing a
narrative describing the substance of the
revision, the rationale for the revision,
and the impact of the revision on the
projected substantial completion date
and the available float for all activities.

(i) Updates. Unless a different period
for updates is specified elsewhere, the
Contractor shall update the project
schedule monthly to reflect actual
progress in completing the work, and
submit the updated project schedule
within 5 working days of the end of
each month.

m 12. Amend section 552.236—21 by
adding Alternate II to read as follows:

552.236—21 Specifications and Drawings
for Construction.
* * * * *

Alternate II (JAN 2020). As prescribed
in 536.521(b), add the following
paragraph to the basic clause:

(h) For the purposes of this clause,
specifications and drawings refer only
to the construction documents, meaning
the 100 percent complete specifications
and construction drawings developed
during the design phase.

m 13. Amend section 552.236-71 by
adding Alternate II to read as follows:

552.236-71 Contractor Responsibilities.
* * * * *

Alternate II (JAN 2020). As prescribed
in 536.571(b), delete paragraphs (d), (e),
(f), and (g) of the basic clause, and insert
paragraphs (d), (e), (f), (g), (h), (i), and
(j) as follows:

(d) The Contractor shall be
responsible for performing the design
phase services in accordance with the
statement of work. The Contractor shall
submit all deliverables and reports in
accordance with the statement of work.

(e) The Contractor shall be
responsible to review all design
information (e.g. draft specifications and
drawings) provided. The Contractor
shall be responsible for determining that
the project as described in the design
information is constructible using
commercially practicable means and
methods; that the construction work is
described in the design documents with
sufficient completeness to enable
pricing of a complete project within the
guaranteed maximum price; and that the
manner of presentation and organization
of information in the design documents
enables accurate estimation of the cost
of the work.

(f) Prior to establishment of the final
estimated cost of work, the Contractor
shall bring to the Contracting Officer’s
attention all instances that it has
discovered or has been made aware of
where design errors and omissions
affect the Contractor’s ability to
accurately estimate the cost of the work.

(g) Where installation of separate
work components as shown in the
contract will result in conflict or
interference between such components
or with existing conditions, including
allowable tolerances, it is the
Contractor’s responsibility to bring such
conflict or interference to the attention
of the Contracting Officer and seek
direction before fabrication,
construction, or installation of any
affected work. If the Contractor
fabricates, constructs, or installs any
work prior to receiving such direction,
the Contractor shall be responsible for
all cost and time incurred to resolve or
mitigate such conflict or interference.

(h) Where drawings show work
without specific routing, dimensions,
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locations, or position relative to other
work or existing conditions, and such
information is not specifically defined
by reference to specifications or other
information supplied in the contract,
the Contractor is responsible for routing,
dimensioning, and locating such work
in coordination with other work or
existing conditions in a manner
consistent with contract requirements.

(i) It is not the Contractor’s
responsibility to ensure that the contract
documents comply with applicable
laws, statutes, building codes and
regulations. If it comes to the attention
of the Contractor that any of the contract
documents do not comply with such
requirements, the Contractor shall
promptly notify the Contracting Officer
in writing. If the Contractor performs
any of the work prior to notifying and
receiving direction from the Contracting
Officer, the Contractor shall assume full
responsibility for correction of such
work, and any fees or penalties that may
be assessed for non-compliance.

(j) The Contractor is responsible to
construct the project in accordance with
the drawings and specifications. The
final Estimated Cost of the Construction
Work (ECW) may be determined based
upon incomplete design documents. In
those instances in which the drawings
and specifications are not complete at
the time the final ECW is established,
the Contractor shall exercise reasonable
care and judgment to determine the
intent of the design and shall calculate
the final ECW on the basis of the quality
of construction, materials, and finishes
that can be reasonably inferred from the
design documents or other specified
sources.

m 14. Add sections 552.236—79 and
552.236-80 to read as follows:

552.236-79 Construction-Manager-As-
Constructor.

As prescribed in 536.7107(a), insert
the following clause:

Construction-Manager-As-Constructor (JAN
2020)

(a) General. Pricing for the Guaranteed
Maximum Price (GMP) for the option for
construction services shall be subject to the
requirements below.

(b) Definitions. The following definitions
shall apply to this clause:

Construction-Manager-as-Constructor
(CMc) Contingency Allowance (CCA) means
an allowance for the exclusive use of the
construction contractor to cover reimbursable
costs during construction that are not the
basis of a change order. These costs could
include estimating, scheduling, and planning
errors in the final Estimated Cost of the Work
(ECW) or other contractor errors.

Cost means allowable costs in accordance
with FAR Part 31.

Cost of Performance means the final sum
of cost of the construction work and fee for
the construction work.

Early Work Package means a set of
construction activities that can be clearly
defined and separately performed from the
remainder of the construction work.
Demolition is an example of an early work
package.

Estimated Cost of the Work (ECW) means
the estimated cost of the construction work,
not including home office overhead.

Fee for the Construction Work means the
amount established for the contractor’s profit
and home office overhead costs, as described
in FAR Part 31, for the construction work.

Guaranteed Maximum Price (GMP) means
the sum of the ECW, CCA, and the fee for the
construction work.

(c) Guaranteed Maximum Price. This
contract at award includes a GMP.

(d) Estimated Cost of the Work. The
proposed ECW incorporated into the contract
at award is a target ECW. A final ECW is
negotiated during the design phase and is
incorporated into the contract prior to
exercise of the GMP option.

(e) Final Estimated Cost of the Work.

(1) Submission Requirements for Final
ECW Proposal. During the design phase, and
at a time agreed by the Contracting Officer,
the Contractor shall submit the following:

(i) A detailed statement of all construction
costs, including early work packages in the
performance of the construction work to date;

(ii) A detailed breakdown of home office
overhead costs and a statement that the
accounting practices used for the allocation
of home office overhead on this contract is
in accordance with the Contractor’s
established cost accounting practices;

(iii) A proposed final ECW;

(iv) Sufficient data to support the accuracy
and reliability of the estimate;

(v) An explanation of the difference
between the proposed final ECW and the
target ECW used to establish the GMP; and

(vi) The Contractor’s affirmation that:

(A) The Contractor is satisfied that the
project as described in the specifications and
construction drawings is constructible using
commercially practicable means and
methods;

(B) The Contractor is satisfied that the
construction work has been sufficiently
described to enable it to estimate the cost of
the work with reasonable accuracy;

(C) The Contractor has disclosed to the
Contracting Officer all of its actual
knowledge relating to design errors and
omissions that may affect the cost of the
work; and

(D) The Contractor acknowledges that the
final ECW and time established for
completion shall not be adjusted on account
of cost or time attributable to known design
errors and omissions disclosed by the
Contractor pursuant to paragraph (e)(1)(v)(C)
of this clause. Unknown design errors and
omissions that form the basis for a change
order may still be settled in accordance with
GSAR 552.243-71 Equitable Adjustments.

(2) Establishment of the Final ECW. The
parties shall negotiate a final ECW based on
the data provided under paragraph (e)(1) of
this clause. The final ECW shall be

established and incorporated into the
Contract by bilateral modification. The
Contracting Officer will not accept a final
ECW proposal that does not include the
written affirmation described in this clause.
The Contracting Officer will not exercise the
GMP option for construction work unless the
final ECW has been incorporated into the
contract.

(f) CMc Contingency Allowance. The CCA
shall be __ percent of the ECW [Contracting
Officer insert percentage amount].

(g) Shared Savings Incentive. The
Contractor shall be entitled to __percent of
the difference between the final GMP and the
final cost of performance [Contracting Officer
insert percentage amount].

(h) Adjustment of ECW and GMP. The
ECW and GMP shall be subject to adjustment
for changes and any other conditions giving
rise to entitlement to an adjustment under
this contract. The ECW and GMP may be
adjusted down for deletions to the scope of
the construction services through a bilateral
modification.

(i) Adjustment of CCA. If the sum of the
final ECW, CCA, and fee for the construction
work is greater than the GMP as established
at contract award or as adjusted in
accordance with FAR Part 43, then the
Contractor should work with the Contracting
Officer to identify measures to reduce the
overall GMP, including reducing the CCA,
reducing the fee, or as a last resort, reducing
the scope of the project. At any time, the
parties may agree to a different CCA than the
amount expressed at time of contract award.
Prior to the use of the CCA, the Contractor
shall coordinate approval following the
procedures identified in the contract. For
approved CCA uses, the CCA shall be
reduced and the ECW shall be adjusted
accordingly.

(j) Adjustment of the Fee for the
Construction Work. The fee for the
construction work may be adjusted for
changes that are the basis for a change order,
including scope changes, differing site
conditions, and Government-caused delays.
The fee for the construction work associated
with a change order shall not be driven by
a fixed percentage. The fee for the
construction work is not increased or
decreased based on fluctuations in the actual
costs of the work. At time of proposal
submission, the fee elements may be
expressed as a percentage of the ECW, but
shall be converted to a fixed amount prior to
executing the GMP option.

(k) Conversion to Firm-Fixed-Price Prior to
Final Settlement.

(1) Submission Requirements for
Conversion to Firm-Fixed Price. If the parties
agree to negotiate and establish a firm-fixed-
price for construction work prior to the
exercise of the GMP option, or at the request
of the Contracting Officer, the Contractor
shall submit the following:

(i) A proposed firm-fixed-price proposal for
the completion of the construction work,
which shall include all markups, including
profit.

(ii) A detailed statement of any costs
incurred in the performance of the contract
work to date.

(2) Establishment of Firm-Fixed-Price.
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(i) Prior to Exercise of GMP Option. The
parties may negotiate and establish a firm-
fixed-price for construction work prior to the
exercise of the GMP option based on the data
provided under paragraph (k)(1) of this
clause; provided that the firm-fixed-price
shall not exceed the GMP. The Contracting
Officer shall have the right, but not the
obligation, to bilaterally exercise the GMP
option at the firm-fixed-price within 120
calendar days of the establishment of such
price.

(ii) After Exercise of the GMP Option. At
any time prior to final settlement, the
Contracting Officer may request that the
Contractor provide a firm-fixed-price
proposal for the completion of construction
work in accordance with paragraph (k)(1) of
this clause. Within 60 calendar days of such
request, the Contractor shall provide such
data. Within 60 calendar days of receipt of
the Contractor’s proposal, the Contracting
Officer shall have the right, but not the
obligation, to convert the contract to a firm-
fixed-price contract through a bilateral
modification at the proposed fixed-price or as
otherwise negotiated by the parties; provided
that the firm-fixed-price, plus any costs
incurred in the performance of the
construction work, shall not exceed the GMP.

(iii) If any portion of the contract is
converted to a firm-fixed-price, then that
portion of the contract is no longer subject to
open book accounting, a shared savings
incentive, or the need for final settlement. If
the contract is not converted to a firm-fixed-
price contract, then the final settlement of the
Contractor’s compensation shall be
determined in accordance with paragraph (1)
of this clause.

(3) Payments. If this contract is converted
to a firm-fixed-price contract, the Contractor
shall submit a revised schedule of values for
the construction work allocating the unpaid
balance of the fixed price to the itemized
work activities remaining uncompleted,
which shall be the basis for remaining
progress payments.

(1) Final Settlement. The final settlement
amount shall consist of the cost of
performance and the Contractor’s shared
savings incentive, if any, provided that in no
event shall the final settlement exceed the
GMP. The final settlement amount shall be
the Contractor’s total compensation due
under the contract.

(1) Submission Requirements for Final
Settlement Proposal. The Contractor shall
submit a final settlement proposal within 120
days of substantial completion to determine
the cost of the construction work, which
shall include the following:

(i) A detailed statement of all costs
incurred by the Contractor in performing the
construction work;

(ii) A firm-fixed-price proposal for the
performance of the remaining work, if any,
that may be necessary to complete
performance of the construction work;

(iii) An executed release of claims, which
shall describe any and all exceptions,
including a description of any outstanding
claims; and

(iv) Any other relevant data that the
Contracting Officer may reasonably require.

(2) Determination of the Cost of the Work.
The cost of the construction work shall be the

sum of all costs incurred by the Contractor
in performing the construction work, the
proposed fixed price for performance of
remaining work, if any, less the residual
value of any Contractor retained inventory. In
order to determine the cost of the
construction work, the Contractor shall be
subject to an audit of the Contractor’s records
and/or the Contractor’s proposal.
Establishment of the cost of the construction
work shall be subject to negotiation between
the Government and the Contractor. In the
event that the parties are unable to reach
agreement, the Contracting Officer may
unilaterally determine the cost of the
construction work, and such determination
shall be subject to FAR Clause 52.233-1
Disputes.

(3) Determination of the Shared Savings
Incentive. If the final cost of performance is
equal to or greater than the final GMP, the
Contractor is not entitled to any additional
compensation. If the final cost of
performance is less than the final GMP, the
Contractor is entitled to the percentage
specified in paragraph (g) of this clause, of
the difference between the final GMP and the
final cost of performance, as the shared
savings incentive.

(m) Subcontracts. No subcontract placed
under this contract may provide for cost-
plus-a-percentage of cost. Any costs incurred
by the Contractor as a result of such a
subcontract shall not be included in the cost
of the construction work or the final
settlement.

(n) Open Book Access. (1) At any time
prior to converting to firm-fixed-price, the
Government and its representatives,
including designated auditors and
accountants, shall have the right, but not the
obligation, to attend any and all project
meetings and shall have access to any and all
records maintained by the Contractor relating
to the contract. The Contractor shall include
this requirement for open book access by the
Government in its subcontracts for the
contract.

(2) After converting to firm-fixed-price, the
Government maintains the right to examine
records under GSAR Clause 552.215-70.

(o) Termination. If this Contract is
terminated, the Contractor shall not be
entitled to a shared savings incentive.

(p) The contractor agrees to incorporate the
substance of this clause in all subcontracts
under this contract.

(End of Clause)

552.236-80 Accounting Records and
Progress Payments.

As prescribed in 536.7107(b), insert
the following clause:

Accounting Records and Progress Payments
(JAN 2020)

(a) The Contractor shall keep full and
detailed accounts and exercise such controls
as may be necessary for proper financial
management under this contract. The
Contractor’s accounting and control systems
shall meet Generally Accepted Accounting
Principles (GAAP) and provide for the
following:

(1) There is proper segregation of direct
costs and indirect costs.

(2) There is proper identification and
accumulation of direct costs by contract.

(3) There is a labor time distribution
system that charges direct and indirect labor
appropriately.

(b) The Contractor shall afford access to
and shall permit any authorized
representatives of the Government to audit,
examine and copy any records, documents,
books, correspondence, instructions,
drawings, receipts, subcontracts, purchase
orders, vouchers, memoranda, and other data
relating to this contract. Records subject to
audit, examination, and copying shall
include those records necessary to evaluate
and verify all direct and indirect costs,
including overhead and payroll tax and
fringe benefit allocations, as they may apply
to costs associated with the contract. The
Contractor shall preserve these records for a
period of three years after the final payment,
or for such longer period as may be required
by law.

(c) The records identified in paragraphs (b)
of this clause shall be subject to inspection
and audit by the Government or its
authorized representative for, but not limited
to, evaluating and verifying:

(1) Contractor compliance with contract
requirements;

(2) Compliance with pricing change orders,
invoices, applications for payment, or claims
submitted by the contractor or any of its
subcontractors at any tier, including vendors
and suppliers.

(d) If requested by the Government, the
Contractor shall promptly deliver to the
Government or its designee copies of all
records related to the contract, in a form
acceptable to the Government. The
Contractor shall provide to the Government
or its authorized representative such records
maintained in an electronic format in a
computer readable format on data disks or
suitable alternative computer data exchange
formats.

(e) The Government shall have access to
the Contractor’s facilities, shall be allowed to
interview all current and former employees
to discuss matters pertinent to the contract,
and shall be provided adequate work space,
in order to conduct audits and examinations.

(f) If any audit or examination of the
Contractor’s records discloses total findings
resulting in overpricing or overcharges by the
Contractor to the Government in excess of
one-quarter percent of the total contract
billings, the Contractor shall immediately
reimburse the Government for the
overcharges. The Contractor shall also
reimburse the Government for the costs of the
audit unless otherwise agreed to by the
Government and the Contractor.

(g) The Government shall be entitled to
audit all modifications, including lump-sum
modifications, to determine whether the
proposed costs, as represented by the
Contractor and any of its subcontractors, are
in compliance with the contract. If it is
determined that the costs proposed under a
modification, including lump-sum
modifications, are not in compliance with the
contract, the Government reserves the right to
adjust the amount previously approved and
included in the modification.

(h) If the Contractor fails to comply with
any conditions in this clause, the Contracting
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Officer may retain a maximum of 10 percent nor change any other requirements in the (End of Clause)
of thel amount .of each payment request contrgct.regardlng audits, payment . [FR Doc. 201926367 Filed 12-18-19; 8:45 am]
submitted until such deficiencies are submissions, records, or records retention.
corrected. (j) The contractor agrees to incorporate the ~ BILLING CODE 6820-21-P
(i) These requirements regarding substance of this clause in all subcontracts

accounting records shall not mitigate, lessen ~ under this contract.
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF HOMELAND
SECURITY

U.S. Citizenship and Immigration
Services

8 CFR Part 208
RIN 1615—-AC41

DEPARTMENT OF JUSTICE

Executive Office for Inmigration
Review

8 CFR Part 1208

[EOIR Docket No. 18-0002; A.G. Order No.
4592-2019]

RIN 1125-AA87

Procedures for Asylum and Bars to
Asylum Eligibility

AGENCY: Executive Office for
Immigration Review, Department of
Justice; U.S. Citizenship and
Immigration Services, Department of
Homeland Security.

ACTION: Joint notice of proposed
rulemaking.

SUMMARY: The Department of Justice and
the Department of Homeland Security
(collectively, “the Departments”)
propose to amend their respective
regulations governing the bars to asylum
eligibility. The Departments also
propose to clarify the effect of criminal
convictions and to remove their
respective regulations governing the
automatic reconsideration of
discretionary denials of asylum
applications.

DATES: Written or electronic comments
must be submitted on or before January
21, 2020. Written comments postmarked
on or before that date will be considered
timely. The electronic Federal Docket
Management System will accept
comments prior to midnight eastern
time at the end of that day.

ADDRESSES: You may submit comments,
identified by EOIR Docket No. 18—-0002,
by one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

e Mail: Lauren Alder Reid, Assistant
Director, Office of Policy, Executive
Office for Immigration Review, 5107
Leesburg Pike, Suite 2616, Falls Church,
VA 22041. To ensure proper handling,
please reference EOIR Docket No. 18—
0002 on your correspondence. This
mailing address may be used for paper,
disk, or CD-ROM submissions.

e Hand Delivery/Courier: Lauren
Alder Reid, Assistant Director, Office of
Policy, Executive Office for Immigration
Review, 5107 Leesburg Pike, Suite 2616,
Falls Church, VA 22041. Contact
Telephone Number (703) 305-0289 (not
a toll-free call).

FOR FURTHER INFORMATION CONTACT:

Lauren Alder Reid, Assistant Director,
Office of Policy, Executive Office for
Immigration Review, 5107 Leesburg
Pike, Suite 2616, Falls Church, VA
22041, Contact Telephone Number (703)
305-0289 (not a toll-free call).

Maureen Dunn, Chief, Division of
Humanitarian Affairs, Office of Policy
and Strategy, U.S. Citizenship and
Immigration Services, U.S. Citizenship
and Immigration Services (USCIS), DHS,
20 Massachusetts NW, Washington, DC
20529-2140; Contact Telephone
Number (202) 272—8377 (not a toll-free
call).

SUPPLEMENTARY INFORMATION:

I. Public Participation

Interested persons are invited to
participate in this rulemaking by
submitting written data, views, or
arguments on all aspects of this rule.
The Departments also invite comments
that relate to the economic,
environmental, or federalism effects that
might result from this rule. Comments
must be submitted in English, or an
English translation must be provided.
To provide the most assistance to the
Departments, comments should
reference a specific portion of the rule;
explain the reason for any
recommended change; and include data,
information, or authority that support
the recommended change.

All comments submitted for this
rulemaking should include the agency
name and EOIR Docket No. 18-0002.
Please note that all comments received
are considered part of the public record
and made available for public
inspection at www.regulations.gov. Such

information includes personally
identifiable information (such as a
person’s name, address, or any other
data that might personally identify that
individual) that the commenter
voluntarily submits. You may wish to
consider limiting the amount of
personal information that you provide
in any voluntary public comment
submission you make to the
Departments. The Departments may
withhold information provided in
comments from public viewing that they
determine may impact the privacy of an
individual or is offensive. For additional
information, please read the Privacy Act
notice that is available via the link in
the footer of http://www.regulations.gov.

If you want to submit personally
identifiable information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “PERSONALLY IDENTIFIABLE
INFORMATION” in the first paragraph
of your comment and precisely and
prominently identify the information for
which you seek redaction.

If you want to submit confidential
business information as part of your
comment, but do not want it to be
posted online, you must include the
phrase “CONFIDENTIAL BUSINESS
INFORMATION” in the first paragraph
of your comment and precisely and
prominently identify the confidential
business information for which you seek
redaction. If a comment has so much
confidential business information that it
cannot be effectively redacted, all or
part of that comment may not be posted
on www.regulations.gov. Personally
identifiable information and
confidential business information
provided as set forth above will be
placed in EOIR’s public docket file, but
not posted online. To inspect the public
docket file in person, you must make an
appointment with EOIR. Please see the
FOR FURTHER INFORMATION CONTACT
paragraph above for the contact
information specific to this rule.

II. Background

Asylum is a discretionary
immigration benefit that generally can
be sought by eligible aliens who are
physically present or arriving in the
United States, irrespective of their
status, as provided in section 208 of the
Immigration and Nationality Act
(“INA”), 8 U.S.C. 1158. Congress,
however, has provided that certain
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categories of aliens cannot receive
asylum and has further delegated to the
Attorney General and the Secretary of
Homeland Security (““Secretary”) the
authority to promulgate regulations
establishing additional bars on
eligibility to the extent consistent with
the asylum statute, as well as the
authority to establish “any other
conditions or limitations on the
consideration of an application for
asylum” that are consistent with the
INA. See INA 208(b)(2)(C), (d)(5)(B), 8
U.S.C. 1158(b)(2)(C), (d)(5)(B). This
proposed rule will limit aliens’
eligibility for this discretionary benefit
if they fall within certain categories
related to criminal behavior. The
proposed rule will also eliminate a
regulation concerning the automatic
reconsideration of discretionary denials
of asylum applications.

A. Joint Notice of Proposed Rulemaking

The Attorney General and the Acting
Secretary of Homeland Security publish
this joint notice of proposed rulemaking
in the exercise of their respective
authorities concerning asylum
determinations.

The Homeland Security Act of 2002,
Public Law 107-296, as amended (‘“‘the
Act” or “the HSA”), transferred many
functions related to the execution of
federal immigration law to the newly
created Department of Homeland
Security (“DHS”). The Act charges the
Secretary “with the administration and
enforcement of this chapter and all
other laws relating to the immigration
and naturalization of aliens,” 8 U.S.C.
1103(a)(1), and grants the Secretary the
power to take all actions “necessary for
carrying out” the provisions of the
immigration and nationality laws, id.
1103(a)(3). The Act also transferred to
U.S. Citizenship and Immigration
Services (“USCIS”’) responsibility for
affirmative asylum applications, i.e.,
applications for asylum made outside
the removal context. See 6 U.S.C.
271(b)(3). If an alien is not in removal
proceedings or is an unaccompanied
alien child, DHS asylum officers
determine in the first instance whether
an alien’s asylum application should be
granted. See 8 CFR 208.9.

At the same time, the Act retained for
the Attorney General authority over
certain individual immigration
adjudications, including those related to
asylum. These proceedings are
conducted by the Department of Justice
through the Executive Office for
Immigration Review (‘“EOIR”), subject
to the direction and regulation of the
Attorney General. See 6 U.S.C. 521; 8
U.S.C. 1103(g). Accordingly,
immigration judges within the

Department of Justice continue to
adjudicate all defensive asylum
applications made by aliens during the
removal process and review affirmative
asylum applications referred by USCIS
to the immigration courts. See 8 U.S.C.
1101(b)(4); 8 CFR 1208.2. See generally
Dhakal v. Sessions, 895 F.3d 532, 536—
37 (7th Cir. 2018) (describing affirmative
and defensive asylum processes). The
Board of Immigration Appeals within
the Department of Justice, in turn, hears
appeals from immigration judges’
decisions. 8 CFR 1003.1. In addition, the
HSA amended the INA to mandate
“[t]hat determination and ruling by the
Attorney General with respect to all
questions of law shall be controlling.”” 8
U.S.C. 1103(a)(1). This broad division of
functions and authorities informs the
background of this proposed rule.

B. Domestic Legal Framework for
Asylum

Asylum is a form of discretionary
relief under section 208 of the INA, 8
U.S.C. 1158, that precludes an alien
from being subject to removal, creates a
path to lawful permanent resident status
and citizenship, and affords a variety of
other ancillary benefits, such as
allowing certain alien family members
to obtain lawful immigration status
derivatively. See R-S-C v. Sessions, 869
F.3d 1176, 1180 (10th Cir. 2017); see
also, e.g., INA 208(c)(1)(A), (C), 8 U.S.C.
1158(c)(1)(A), (C) (asylees cannot be
removed and can travel abroad without
prior consent); INA 208(b)(3), 8 U.S.C.
1158(b)(3) (allowing derivative asylum
for asylee’s spouse and unmarried
children); INA 209(b), 8 U.S.C. 1159(b)
(allowing the Attorney General or
Secretary to adjust the status of an
asylee to that of a lawful permanent
resident); INA 316(a), 8 U.S.C. 1427(a)
(describing requirements for
naturalization of lawful permanent
residents). Aliens who are granted
asylum are authorized to work in the
United States and to receive certain
financial assistance from the Federal
Government. See INA 208(c)(1)(B),
(d)(2), 8 U.S.C. 1158(c)(1)(B), (d)(2); 8
U.S.C. 1612(a)(2)(A), (b)(2)(A); 8 U.S.C.
1613(b)(1); 8 CFR 274a.12(a)(5); see also
8 CFR 274a.12(c)(8) (providing that
asylum applicants may seek
employment authorization 150 days
after filing a complete application for
asylum).

In 1980, the Attorney General, in his
discretion, established several
mandatory bars to asylum eligibility.
See 8 CFR 208.8(f) (1980); Aliens and
Nationality; Refugee and Asylum
Procedures, 45 FR 37392, 37392 (June 2,
1980). In 1990, the Attorney General
substantially amended the asylum

regulations, but exercised his discretion
to retain the mandatory bars to asylum
eligibility related to persecution of
others on account of a protected ground,
conviction of a particularly serious
crime in the United States, firm
resettlement in another country, and the
existence of reasonable grounds to
regard the alien as a danger to the
security of the United States. See Aliens
and Nationality; Asylum and
Withholding of Deportation Procedures,
55 FR 30674—01, 30678, 30683 (July 27,
1990); see also Yang v. INS, 79 F.3d 932,
936—39 (9th Cir. 1996) (upholding firm
resettlement bar); Komarenko v. INS, 35
F.3d 432, 436 (9th Cir. 1994) (upholding
particularly serious crime bar),
abrogated on other grounds by Abebe v.
Mukasey, 554 F.3d 1203 (9th Cir. 2009)
(en banc). In 1990, Congress added
another mandatory bar for those with
aggravated felony convictions.
Immigration Act of 1990, Public Law
101-649, sec. 515, 104 Stat. 4987.

With the passage of the Illegal
Immigration Reform and Immigrant
Responsibility Act (“IIRIRA”) in 1996,
Congress added three more categorical
bars on the ability to apply for asylum,
for: (1) Aliens who can be removed to
a safe third country pursuant to a
bilateral or multilateral agreement; (2)
aliens who failed to apply for asylum
within one year of arriving in the United
States; and (3) aliens who have
previously applied for asylum and had
the application denied. Public Law 104—
208, div. C, sec. 604. Congress also
adopted six mandatory bars to asylum
eligibility that largely reflected the pre-
existing, discretionary bars set forth in
the Attorney General’s existing asylum
regulations. These bars cover (1) aliens
who “ordered, incited, or otherwise
participated” in the persecution of
others; (2) aliens convicted of a
“particularly serious crime” in the
United States; (3) aliens who committed
a “‘serious nonpolitical crime outside
the United States” before arriving in the
United States; (4) aliens who are a
“danger to the security of the United
States;” (5) aliens who are inadmissible
or removable under a set of specified
grounds relating to terrorist activity; and
(6) aliens who were ““firmly resettled” in
another country prior to arriving in the
United States. Id. (codified at 8 U.S.C.
1158(b)(2) (1997)). Congress further
added that aggravated felonies, defined
in 8 U.S.C. 1101(a)(43), would be
considered “particularly serious
crime(s].” Id. (codified at 8 U.S.C.
1158(b)(2)(B)(i) (1997)).

Although Congress has enacted
specific asylum eligibility bars, that
statutory list is not exhaustive.
Congress, in IIRIRA, further provided
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the Attorney General with the authority
to establish by regulation “any other
conditions or limitations on the
consideration of an application for
asylum,” so long as those limitations are
“not inconsistent with this chapter.”
INA 208(d)(5)(B), 8 U.S.C. 1158(d)(5)(B);
see also INA 208(b)(2)(C), 8 U.S.C.
1158(b)(2)(C). Aliens who apply for
asylum must satisfy two criteria. They
must establish that they (1) are
statutorily eligible for asylum; and (2)
merit a favorable exercise of discretion.
INA 208(b)(1)(A), 240(c)(4)(A), 8 U.S.C.
1158(b)(1)(A), 1229a(c)(4)(A); Matter of
A-B-, 27 I&N Dec. 316, 345 n.12 (A.G.
2018), abrogated on other grounds by
Grace v. Whitaker, 344 F. Supp. 3d 96,
140 (D.D.C. 2018); see also, e.g., Fisenko
v. Lynch, 826 F.3d 287, 291 (6th Cir.
2016); Kouljinski v. Keisler, 505 F.3d
534, 541-42 (6th Cir. 2007); Gulla v.
Gonzales, 498 F.3d 911, 915 (9th Cir.
2007); Dankam v. Gonzales, 495 F.3d
113, 120 (4th Cir. 2007); Krastev v. INS,
292 F.3d 1268, 1270 (10th Cir. 2002). As
the Attorney General recently observed,
“[a]sylum is a discretionary form of
relief from removal, and an applicant
bears the burden of proving not only
statutory eligibility for asylum but that
he also merits asylum as a matter of
discretion.” Matter of A-B—, 27 1&N Dec.
at 345 n.12; see also Moncrieffe v.
Holder, 569 U.S. 184, 187 (2013)
(describing asylum as a form of
“discretionary relief from removal”’);
Delgado v. Mukasey, 508 F.3d 702, 705
(2d Cir. 2007) (“Asylum is a
discretionary form of relief. . . . Once
an applicant has established eligibility

. ., it remains within the Attorney
General’s discretion to deny asylum.”).

With respect to eligibility for asylum,
section 208 of the INA provides that an
applicant must (1) be “physically
present” or “arrive[]” in the United
States, INA 208(a)(1), 8 U.S.C.
1158(a)(1); (2) meet the statutory
definition of a “refugee,” INA
208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A); and
(3) otherwise be eligible for asylum, INA
208(b)(2), 8 U.S.C. 1158(b)(2); 8 CFR
1240.8(d).

In general, a refugee is someone who
is outside of his country of nationality
and who is unable or unwilling to
return to that country “because of
persecution or a well-founded fear of
persecution on account of race, religion,
nationality, membership in a particular
social group, or political opinion.” INA
101(a)(42)(A), 8 U.S.C. 1101(a)(42)(A).
The alien bears the burden of proof to
establish that he meets eligibility
criteria, including that he qualifies as a
refugee. INA 208(b)(1)(B)(i), 8 U.S.C.
1158(b)(1)(B)(i).

Aliens must also establish that they
are otherwise eligible for asylum,
meaning that they are not subject to one
of the statutory bars to asylum or any
“additional limitations and conditions
. . . under which an alien shall be
ineligible for asylum” established by
regulation. See INA 208(b)(2)(C), 8
U.S.C. 1158(b)(2)(C). The INA currently
bars from asylum eligibility any alien
who (1) “ordered, incited, assisted, or
otherwise participated in the
persecution of any person on account
of”” a protected ground; (2) “having been
convicted by a final judgment of a
particularly serious crime, constitutes a
danger to the community of the United
States;” (3) “has committed a serious
nonpolitical crime outside the United
States” prior to arrival in the United
States; (4) constitutes “‘a danger to the
security of the United States;” (5) is
described in the terrorism-related
inadmissibility grounds, with limited
exception; or (6) “was firmly resettled in
another country prior to arriving in the
United States.” INA 208(b)(2)(A)()—(vi),
8 U.S.C. 1158(b)(2)(A)(i)—(vi).

Aliens who fall within one of these
bars are subject to mandatory denial of
asylum. Where there is evidence that
“one or more of the grounds for
mandatory denial of the application for
relief may apply,” the applicant in
immigration court proceedings bears the
burden of establishing that the bar at
issue does not apply. 8 CFR 1240.8(d);
see also, e.g., Rendon v. Mukasey, 520
F.3d 967, 973 (9th Cir. 2008) (applying
8 CFR 1240.8(d) in the context of the
aggravated felony bar to asylum); Su
Qing Chen v. U.S. Att’y Gen., 513 F.3d
1255, 1257 (11th Cir. 2008) (applying 8
CFR 1240.8 in the context of the
persecutor bar); Xu Sheng Gao v. U.S.
Att’y Gen., 500 F.3d 93, 98 (2d Cir.
2007) (same).

Because asylum is a discretionary
benefit, aliens who are eligible for
asylum are not automatically entitled to
it. Rather, after demonstrating
eligibility, aliens must further meet their
burden of showing that the Attorney
General or Secretary should exercise his
or her discretion to grant asylum. See
INA 208(b)(1)(A), 8 U.S.C. 1158(b)(1)(A)
(the “Secretary of Homeland Security or
the Attorney General may grant asylum
to an alien”” who applies in accordance
with the required procedures and meets
the definition of a refugee (emphasis
added)); Matter of A-B—, 27 1&N Dec. at
345 n.12; Matter of Pula, 19 1&N Dec.
467, 474 (BIA 1987).

Additionally, aliens whose asylum
applications are denied may
nonetheless be able to obtain protection
from removal under other provisions of
the immigration laws. A defensive

application for asylum that is submitted
by an alien in removal proceedings is
also automatically deemed an
application for statutory withholding of
removal under section 241(b)(3) of the
INA, 8 U.S.C. 1231(b)(3). See 8 CFR
1208.3(b). An immigration judge may
also consider an alien’s eligibility for
withholding and deferral of removal
under regulations implementing U.S.
obligations under Article 3 of the
Convention against Torture and Other
Cruel, Inhuman or Degrading Treatment
or Punishment (“CAT”’), which were
issued pursuant to section 2242 of the
Foreign Affairs Reform and
Restructuring Act of 1998, Public Law
105-277 (8 U.S.C. 1231 note). See 8 CFR
1208.13(c)(1); see also 8 CFR 1208.16(c)
through 1208.18.

These forms of protection prohibit
removal to any country where the alien
would more likely than not be
persecuted on account of a protected
ground or tortured. Applying the
relevant standard, if an alien proves that
it is more likely than not that the alien’s
life or freedom would be threatened on
account of a protected ground, but is
denied asylum for some other reason—
for instance, because of an eligibility bar
or a discretionary denial of asylum—the
alien may be entitled to statutory
withholding of removal if not otherwise
statutorily barred. INA 241(b)(3)(A), 8
U.S.C. 1231(b)(3)(A); 8 CFR 208.16,
1208.16; see also Garcia v. Sessions, 856
F.3d 27, 40 (1st Cir. 2017)
(“[Wlithholding of removal has long
been understood to be a mandatory
protection that must be given to certain
qualifying aliens, while asylum has
never been so understood.”’). Likewise,
an alien who establishes that it is more
likely than not that he or she would be
tortured if removed to the proposed
country of removal will qualify for CAT
protection. See 8 CFR 1208.16(c)
through 1208.18. But, unlike asylum,
statutory withholding and CAT
protection do not (1) prohibit the
Government from removing the alien to
a third country where the alien does not
face persecution or torture, regardless of
whether the country is a party to a
bilateral or multilateral agreement
specifically authorizing such removal,
contra 8 U.S.C. 1158(a)(2)(A) (denying
eligibility to apply for asylum “if the
Attorney General determines that the
alien may be removed, pursuant to a
bilateral or multilateral agreement, to a
[third] country’’); (2) create a path to
lawful permanent resident status and
citizenship; or (3) afford the same
ancillary benefits (such as derivative
protection for family members). See R—
S-C, 869 F.3d at 1180.
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C. Bars to Eligibility for Asylum

Eligibility for asylum has long been
qualified both by statutory bars and by
the discretion of the Attorney General
and the Secretary to create additional
bars. Those bars have developed over
time in a back-and-forth process
between Congress and the Attorney
General. The original asylum
provisions, as set out in the Refugee Act
of 1980, Public Law 96-212, simply
directed the Attorney General to
“establish a procedure for an alien
physically present in the United States
or at a land border or port of entry,
irrespective of such alien’s status, to
apply for asylum,” and provided that
“the alien may be granted asylum in the
discretion of the Attorney General if the
Attorney General determines that such
alien is a refugee”” within the meaning
of the title. 8 U.S.C. 1158(a) (1994); see
also INS v. Cardoza-Fonseca, 480 U.S.
421, 427-29 (1987) (describing the 1980
provisions).

In the 1980 implementing regulations,
the Attorney General, in his discretion,
established several mandatory bars to
asylum eligibility that were modeled on
the mandatory bars to eligibility for
withholding of deportation under the
existing section 243(h) of the INA. See
8 CFR 208.8(f) (1980); 45 FR at 37392
(“The application will be denied if the
alien does not come within the
definition of refugee under the Act, is
firmly resettled in a third country, or is
within one of the undesirable groups
described in section 243(h) of the Act,
e.g., having been convicted of a serious
crime, constitutes a danger to the United
States.”). Those regulations required
denial of an asylum application if it was
determined that (1) the alien was not a
refugee within the meaning of section
101(a)(42) of the INA; (2) the alien was
firmly resettled in a foreign country
before arriving in the United States; (3)
the alien ordered, incited, assisted, or
otherwise participated in the
persecution of any person on account of
race, religion, nationality, membership
in a particular group, or political
opinion; (4) the alien had been
convicted by a final judgment of a
particularly serious crime and therefore
constituted a danger to the community
of the United States; (5) there were
serious reasons for considering that the
alien has committed a serious non-
political crime outside the United States
prior to the arrival of the alien in the
United States; or (6) there were
reasonable grounds for regarding the
alien as a danger to the security of the
United States. 45 FR at 37394-95.

In 1990, the Attorney General
substantially amended the asylum

regulations, but exercised his discretion
to retain the mandatory bars to asylum
eligibility for persecution of others on
account of a protected ground,
conviction of a particularly serious
crime in the United States, firm
resettlement in another country, and
reasonable grounds to regard the alien
as a danger to the security of the United
States. See 55 FR at 30683; see also
Yang, 79 F.3d at 936—39 (upholding
firm resettlement bar); Komarenko, 35
F.3d at 436 (upholding particularly
serious crime bar). In the Immigration
Act of 1990, Congress added an
additional mandatory bar to eligibility
to apply for or be granted asylum for
“an[y] alien who has been convicted of
an aggravated felony.” Public Law 101-
649, sec. 515, 104 Stat. 4987.

In 1996, with the passage of IIRIRA
and the Antiterrorism and Effective
Death Penalty Act of 1996, Public Law
104-132, Congress amended the asylum
provisions in section 208 of the INA, 8
U.S.C. 1158. Among other amendments,
Congress created three categories of
aliens who are barred from applying for
asylum: (1) Aliens who can be removed
to a safe third country pursuant to
bilateral or multilateral agreement; (2)
aliens who failed to apply for asylum
within one year of arriving in the United
States; and (3) aliens who have
previously applied for asylum and had
the application denied. Public Law 104—
208, div. C, sec. 604.

Congress also adopted six mandatory
bars to asylum eligibility that largely
reflected the pre-existing, discretionary
bars set forth in the Attorney General’s
existing asylum regulations. These bars
cover (1) aliens who “ordered, incited,
or otherwise participated” in the
persecution of others; (2) aliens
convicted of a “particularly serious
crime” in the United States; (3) aliens
who committed a ‘“‘serious nonpolitical
crime outside the United States” before
arriving in the United States; (4) aliens
who are a “danger to the security of the
United States;” (5) aliens who are
inadmissible or removable under a set of
specified grounds relating to terrorist
activity; and (6) aliens who were ““firmly
resettled” in another country prior to
arriving in the United States. Id.
(codified at 8 U.S.C. 1158(b)(2) (1997)).
Congress further added that aggravated
felonies, defined in 8 U.S.C. 1101(a)(43),
would be considered “particularly
serious crimel[s].” Id. (codified at 8
U.S.C. 1158(b)(2)(B)(i) (1997)).

Although Congress has enacted
specific asylum eligibility bars, that
statutory list is not exhaustive.
Congress, in IIRIRA, expressly
authorized the Attorney General to
expand upon two bars to asylum

eligibility—the bars for “particularly
serious crimes” and ‘“‘serious
nonpolitical offenses.” See id. Although
Congress prescribed that all aggravated
felonies constitute particularly serious
crimes, Congress further provided that
the Attorney General may “designate by
regulation offenses that will be
considered” a “particularly serious
crime,” by reason of which the offender
“constitutes a danger to the community
of the United States.” INA
208(b)(2)(A)(i1), (B)(ii), 8 U.S.C.
1158(b)(2)(A)(iii), (B)(ii). Courts and the
Board of Immigration Appeals (“Board”)
have long held that this grant of
authority also authorizes the Board to
identify additional particularly serious
crimes (beyond aggravated felonies)
through case-by-case adjudication. See,
e.g., Delgado v. Holder, 648 F.3d 1095,
1106 (9th Cir. 2011) (en banc); Ali v.
Achim, 468 F.3d 462, 468—69 (7th Cir.
2006). Congress likewise authorized the
Attorney General to designate by
regulation offenses that constitute “a
serious nonpolitical crime outside the
United States prior to the arrival of the
alien in the United States.” INA
208(b)(2)(A)(iii), (B)(ii), 8 U.S.C.
1158(b)(2)(A)(iii), (B)(ii).2

In addition to authorizing the
discretionary expansion of crimes that
would constitute particularly serious
crimes or serious nonpolitical offenses,
Congress further provided the Attorney
General with the authority to establish
by regulation “any other conditions or
limitations on the consideration of an
application for asylum,” so long as
those limitations are ‘“not inconsistent
with this chapter.” INA 208(d)(5)(B), 8
U.S.C. 1158(d)(5)(B); see also INA
208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C)
(allowing for the establishment by
regulation of “additional limitations and
conditions, consistent with this section,
under which an alien shall be ineligible
for asylum”). As the Tenth Circuit has
recognized, “[t]his delegation of
authority means that Congress was
prepared to accept administrative
dilution of the asylum guarantee in
§1158(a)(1),” given that ““the statute
clearly empowers” the Attorney General
and the Secretary to “‘adopt[] further
limitations” on asylum eligibility. R-S-
C, 869 F.3d at 1187 & n.9. In providing
for ““additional limitations and
conditions,” the statute gives the
Attorney General and the Secretary
broad authority in determining what the
“limitations and conditions” should
be—e.g., based on non-criminal or
procedural grounds like the existing

1 Although these provisions continue to refer only
to the Attorney General, those authorities also lie
with the Secretary by operation of the HSA.
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exceptions for firm resettlement, INA
208(b)(2)(A)(vi), 8 U.S.C.
1158(b)(2)(A)(vi), or based on filing time
limits, INA 208(a)(2)(B), 8 U.S.C.
1158(a)(2)(B), or based on certain
criminal activity, INA 208(b)(2)(A)(ii), 8
U.S.C. 1158(b)(2)(A)(ii). The additional
limitations on eligibility must simply be
established by regulation,” and must
be “consistent with” the rest of 8 U.S.C.
1158.

Thus, the Attorney General in the past
has invoked section 208(b)(2)(C) of the
INA to limit eligibility for asylum based
on a “fundamental change in
circumstances” and on the ability of an
applicant to safely relocate internally
within a country. See Asylum
Procedures, 65 FR 76121, 76127 (Dec. 6,
2000) (codified at 8 CFR
208.13(b)(1)(i)(A) and (B)). The courts
have also viewed this provision as a
broad authority, and have suggested that
ineligibility based on fraud would be
authorized under it. See Nijjar v.
Holder, 689 F.3d 1077, 1082 (9th Cir.
2012) (noting that fraud can be “one of
the ‘additional limitations . . . under
which an alien shall be ineligible for
asylum’ that the Attorney General is
authorized to establish by regulation”).

The current statutory framework
accordingly leaves the Attorney General
(and, after the HSA, the Secretary)
significant discretion to adopt
additional bars to asylum eligibility.
Congress has expressly identified one
class of particularly serious crimes—
aggravated felonies—so that aliens who
commit such offenses are categorically
ineligible for asylum and there is no
discretion to grant such aliens asylum
under any circumstances. Congress has
left the task of further defining
particularly serious crimes or serious
nonpolitical offenses to the discretion of
the Attorney General and the Secretary.2
And Congress has provided the
Attorney General and Secretary with
additional discretion to establish by
regulation additional limitations or
conditions on eligibility for asylum.
Those limitations may involve other
types of crimes or non-criminal
conduct, so long as the limitations are
consistent with other aspects of the
asylum statute.

2“[A]n alien who has been convicted of an
aggravated felony (or felonies) for which the alien
has been sentenced to an aggregate term of
imprisonment of at least 5 years shall be considered
to have committed a particularly serious crime. The
previous sentence shall not preclude the Attorney
General from determining that, notwithstanding the
length of sentence imposed, an alien has been
convicted of a particularly serious crime.” H.R. Rep
No. 104-863, at 616 (1996).

D. United States Laws Implementing
International Treaty Obligations

The proposed rule is consistent with
U.S. obligations under the 1967 Protocol
relating to the Status of Refugees
(“Refugee Protocol”) (incorporating
Articles 2 through 34 of the 1951
Convention relating to the Status of
Refugees (“Refugee Convention’’)) and
the CAT. Neither the 1967 Refugee
Protocol nor the CAT is self-executing.
See Khan v. Holder, 584 F.3d 773, 783
(9th Cir. 2009) (‘[Tlhe [1967 Refugee]
Protocol is not self-executing.”);
Auguste v. Ridge, 395 F.3d 123, 132 (3d
Cir. 2005) (the CAT ‘““was not self-
executing”’). Therefore, these treaties are
not directly enforceable in U.S. law, but
some of the obligations they contain
have been implemented by domestic
legislation. For example, the United
States has implemented the non-
refoulement provisions of these
treaties—i.e., provisions prohibiting the
return of an individual to a country
where he or she would face persecution
or torture—through the withholding of
removal provisions at section 241(b)(3)
of the INA and the CAT regulations, not
through the asylum provisions at
section 208 of the INA. See Cardoza-
Fonseca, 480 U.S. at 440—41. The
proposed rule is consistent with those
obligations because it affects only
eligibility for asylum. It does not affect
grants of the statutory withholding of
removal or protection under the CAT
regulations. See R-S-C, 869 F.3d at 1188
n. 11; Cazun v. Att’y Gen., 856 F.3d 249,
257 (3d Cir. 2017); Ramirez-Mejia v.
Lynch, 813 F.3d 240, 241 (5th Cir. 2016).

Limitations on eligibility for asylum
are also consistent with Article 34 of the
1951 Refugee Convention, concerning
assimilation of refugees, as
implemented by 8 U.S.C. 1158. Section
1158 reflects that Article 34 is precatory
and not mandatory, and accordingly
does not provide that all refugees shall
receive asylum. See Cardoza-Fonseca,
480 U.S. at 441; R-S-C, 869 F.3d at
1188; Mejia v. Sessions, 866 F.3d 573,
588 (4th Cir. 2017); Garcia, 856 F.3d at
42; Cazun, 856 F.3d at 257 & n.16;
Ramirez-Mejia, 813 F.3d at 241.
Moreover, the state parties to the
Refugee Convention sought to “deny
admission to their territories of
criminals who would present a danger
to security and public order.” United
Nations High Comm’r for Refugees,
Handbook on Procedures and Criteria
for Determining Refugee Status under
the 1951 Convention and the 1967
Protocol relating to the Status of
Refugees {148 (1979) (edited Jan. 1992).
Accordingly, the Refugee Convention
incorporated exclusion clauses,

including a bar to refugee status for
those who committed serious
nonpolitical crimes outside the country
of refuge prior to their entry into the
country of refuge that sought “to protect
the community of a receiving country
from the danger of admitting a refugee
who has committed a serious common
crime.” Id. §151. As noted above,
Congress has long recognized this
principle in U.S. law by imposing
various statutory bars to eligibility for
asylum and by authorizing the creation
of new bars to eligibility through
regulation.3

III. Regulatory Changes

The Departments now propose to (1)
establish additional bars to eligibility for
asylum for aliens with certain criminal
convictions; (2) clarify the effect of
criminal convictions; and (3) remove the
regulations regarding reconsideration of
discretionary denials of asylum.

The Attorney General possesses
general authority under section
103(g)(2) of the INA, 8 U.S.C. 1103(g)(2),
to “establish such regulations . . . as
the Attorney General determines to be
necessary for carrying out this section.”
See Tamenut v. Mukasey, 521 F.3d
1000, 1004 (8th Cir. 2008) (en banc) (
curiam) (describing section 1103(g)(2
““a general grant of regulatory
authority”). Similarly, Congress has
conferred upon the Secretary the
authority to “establish such regulations

. . as he deems necessary for carrying
out his authority under the provisions of
[the INA].” INA 103(a)(1), (3), 8 U.S.C.
1103(a)(1), (3).

Additionally, the Attorney General
and the Secretary have authority to
promulgate this proposed rule under
sections 208(b)(2)(B)(ii) and (C) of the
INA, 8 U.S.C. 1158(b)(2)(B)(ii) and (C).
Under section 208(b)(2)(B)(ii), “[t]he
Attorney General may designate by
regulation offenses that will be
considered to be a “particularly serious
crime”” under INA 208(b)(2)(A)(ii), 8
U.S.C. 1158(b)(2)(A)(ii), or a “serious
nonpolitical crime” under INA
208(b)(2)(A)(iii), 8 U.S.C.

per
) as

3 Courts have likewise rejected arguments that
other provisions of the Refugee Convention require
every refugee to receive asylum. Courts have held,
in the context of upholding the bar on eligibility for
asylum in reinstatement proceedings under section
241(a)(5) of the INA, 8 U.S.C. 1231(a)(5), that
limiting the ability to apply for asylum does not
constitute a prohibited “penalty” under Article
31(1) of the Refugee Convention. Mejia, 866 F.3d at
588; Cazun, 856 F.3d at 257 n.16. Courts have also
rejected the argument that Article 28 of the Refugee
Convention, governing issuance of international
travel documents for refugees “lawfully staying” in
a country’s territory, mandates that every person
who might qualify for withholding must also be
granted asylum. R—-S-C, 869 F.3d at 1188; Garcia,
856 F.3d at 42.
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1158(b)(2)(A)(iii). Under INA
208(b)(2)(C), 8 U.S.C. 1158(b)(2)(C), the
Attorney General may “by regulation
establish additional limitations and
conditions, consistent with [8 U.S.C.
1158], under which an alien shall be
ineligible for asylum under” INA
208(b)(1).

A. Additional Limitations on Eligibility
for Asylum

The Departments propose to revise 8
CFR 208.13 and 1208.13 by adding
paragraphs (c)(6) through (8) to add bars
on eligibility for asylum for certain
aliens. First, the regulations would add
bars on eligibility for asylum for aliens
who commit certain offenses in the
United States after entering the country.
Those bars would apply to aliens who
are convicted of (1) a felony under
federal or state law; (2) an offense under
8 U.S.C. 1324(a)(1)(A) or 1324(a)(1)(2)
(Alien Smuggling or Harboring); (3) an
offense under 8 U.S.C. 1326 (Illegal
Reentry); (4) a federal, state, tribal, or
local crime involving criminal street
gang activity; (5) certain federal, state,
tribal, or local offenses concerning the
operation of a motor vehicle while
under the influence of an intoxicant; (6)
a federal, state, tribal, or local domestic
violence offense, or who are found by an
adjudicator to have engaged in acts of
battery or extreme cruelty in a domestic
context, even if no conviction resulted;
and (7) certain misdemeanors under
federal or state law for offenses related
to false identification; the unlawful
receipt of public benefits from a federal,
state, tribal, or local entity; or the
possession or trafficking of a controlled
substance or controlled-substance
paraphernalia. The Departments intend
that the criminal ineligibility bars
would be limited only to aliens with
convictions and—with a narrow
exception in the domestic violence
context *—not based only on criminal
conduct for which the alien has not
been convicted. In addition, although 8
U.S.C. 1101(a)(43) provides for the
application of the aggravated felony
definition to offenses in violation of the
law of a foreign country for which the
term of imprisonment was completed
within the previous 15 years, this
proposal is not intended to cover such
foreign convictions.

4 A conviction would not be required in certain
situations involving battery or extreme cruelty. That
conduct-specific inquiry is essentially identical to
the inquiry already undertaken in situations in
which an alien seeks to obtain immigration benefits
based on domestic violence that does not
necessarily result in a conviction. See, e.g., INA
240A(b)(2)(A), 8 U.S.C. 1229b(b)(2)(A); 8 CFR
204.2(c)(DH)(E), (c)(1)(vi), (c)(2)(iv), (e)(1)()(E),
(e)(1)(vi), and (e)(2)(iv).

1. Aliens Convicted of a Felony Under
Federal, State, Tribal, or Local Law

The Departments are proposing to
implement a new bar on eligibility for
asylum for felony convictions. See 8
U.S.C. 1158(b)(2)(B)(ii) and (C). Felonies
are defined in the proposed rule as
crimes designated as felonies by the
relevant jurisdiction or crimes
punishable by more than one year’s
imprisonment.

In the first instance, the Attorney
General and the Secretary could
reasonably exercise their discretion to
classify felony offenses as particularly
serious crimes for purposes of 8 U.S.C.
1158(b)(2)(B)(ii). Congress defined
“particularly serious crimes” in the
asylum statute to expressly encompass
all aggravated felonies. See INA
208(b)(2)(B)(i), 8 U.S.C. 1158(b)(2)(B)().
At present, the INA defines an
aggravated felony by reference to an
enumerated list of 21 types of
convictions. INA 101(a)(43), 8 U.S.C.
1101(a)(43). But Congress did not limit
the definition of particularly serious
crimes to aggravated felonies. Rather,
Congress expressly authorized the
Attorney General to designate additional
particularly serious crimes through
regulation or by case-by-case
adjudication. INA 208(b)(2)(B)(ii), 8
U.S.C. 1158(b)(2)(B)(ii); Delgado, 648
F.3d at 1106 (“[t]here is little question
that [the asylum] provision permits the
Attorney General, by regulation, to make
particular crimes categorically
particularly serious” (emphasis
omitted)); Gao v. Holder, 595 F.3d 549,
556 (4th Cir. 2010) (‘“‘we think that
[s]lection 1158(b)(2)(B)(ii) . . .
empowers the Attorney General to
designate offenses which, like
aggravated felonies, will be considered
per se particularly serious”). By
defining “particularly serious crimes” to
include all “‘aggravated felonies,” but
then giving the Attorney General the
discretion to “designate by regulation
offenses that will be considered” a
“particularly serious crime,” Congress
made clear that the bar on asylum
eligibility for particularly serious crimes
necessarily includes, but is not limited
to, aggravated felonies. See INA
208(b)(2)(A)(ii), (B)(ii), 8 U.S.C.
1158(b)(2)(A)(ii), (B)(ii); Delgado, 648
F.3d at 1105-06 (explaining that the
asylum statute specifies two categories
of crimes that are per se particularly
serious—aggravated felonies, and those
that the Attorney General designates by
regulation).

To date, the Attorney General has not
used the above-described authority to
promulgate regulations identifying
additional categories of particularly

serious crimes. The Board has engaged
in case-by-case adjudication to identify
some particularly serious crimes, but
this approach imposes significant
interpretive difficulties and costs, while
producing unpredictable results. The
Supreme Court has employed the so-
called “categorical” approach,
established in Taylor v. United States,
495 U.S. 575 (1990), and its progeny
such as Mathis v. United States, 136 S.
Ct. 2243 (2016), and Descamps v.
United States, 133 S. Ct. 2276 (2013), to
determine when an offense constitutes
an aggravated felony. Under that
approach, courts must compare the
elements of the statutory crime for
which an alien was convicted with the
generic elements of the specified federal
aggravated felony. As a general matter,
any mismatch between the elements
means that the crime of conviction is
not an aggravated felony (unless the
statute of conviction is divisible and the
alien was convicted of a particular
offense within the statute that would
satisfy the generic definition of the
relevant aggravated felony).

Courts, however, have repeatedly
expressed frustration with the
complexity of applying this approach.
See, e.g., United States v. Aguila-Montes
de Oca, 655 F.3d 915, 917 (9th Cir.
2011), overruled by Descamps, 570 U.S.
254 (“In the twenty years since Taylor,
we have struggled to understand the
contours of the Supreme Court’s
framework. Indeed, over the past
decade, perhaps no other area of the law
has demanded more of our resources.”);
see also Quarles v. United States, 139 S.
Ct. 1872, 1880 (2019) (Thomas, J.,
concurring); Williams v. United States,
927 F.3d 427, 446 (6th Cir. 2019)
(Merritt, J., concurring); Lowe v. United
States, 920 F.3d 414, 420 (6th Cir. 2019)
(Thapar, J., concurring) (“in the
categorical-approach world, we cannot
call rape what itis. . . . [I]t is time for
Congress to revisit the categorical
approach so we do not have to live in
a fictional world where we call a violent
rape non-violent”’); United States v.
Evans, 924 F.3d 21, 31 (2d Cir. 2019)
(observing that, although the court may
resolve only an actual case or
controversy, “‘the categorical approach
paradoxically instructs courts resolving
such cases to embark on an intellectual
enterprise grounded in the facts of other
cases not before them, or even imagined
scenarios” (emphases in original));
United States v. Chapman, 866 F.3d
129, 136-39 (3d Cir. 2017) (Jordan, J.,
concurring); United States v. Faust, 853
F.3d 39, 60-61 (1st Cir. 2017) (Lynch, J.,
concurring).

Application of the categorical
approach has resulted in anomalous
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decisions in which aliens convicted of
a serious criminal offense have been
found not to have been convicted of an
aggravated felony. See, e.g., Harbin v.
Sessions, 860 F.3d 58 (2d Cir. 2017)
(holding that a New York controlled
substance law was not written in a way
that allowed it to be used as the basis
for establishing that a convicted alien
was removable under the INA for drug
trafficking); Larios-Reyes v. Lynch, 843
F.3d 146, 149-50 (4th Cir. 2016) (alien’s
conviction under Maryland law for
sexual abuse of a victim under the age
of 14 did not amount to the aggravated
felony of ““sexual abuse of a minor”).
The Board has rectified some anomalies
by determining that certain crimes,
though not aggravated felonies, are of a
sufficiently pernicious nature that they
should facially constitute particularly
serious crimes that would disqualify
aliens from eligibility for asylum or
withholding of removal. See Sopo v.
US. Att’y Gen., 739 F. App’x 554, 558
(11th Cir. 2018) (the Board and
immigration judges “may focus solely
on the elements of the offense” to
determine whether an offense is a
“particularly serious crime”); In re N-
A-M-, 24 1&N Dec. 336, 343 (BIA 2007)
(explaining that “the proper focus for
determining whether a crime is
particularly serious is on the nature of
the crime,” and that its elements alone
may be dispositive); see also, e.g.,
Ahmetovic v. INS, 62 F.3d 48, 52 (2d
Cir. 1995) (upholding the Board’s
determination that first-degree
manslaughter, while not an aggravated
felony, is per se “particularly serious”
for asylum purposes). Furthermore, the
Board has looked at the individual
circumstances of a crime to conclude
that an even wider range of offenses can
be considered particularly serious
crimes on an as-applied basis. See, e.g.,
Vaskovska v. Lynch, 655 F. App’x 880,
884 (2d Cir. 2016) (the Board did not err
in its individualized determination that
an alien’s conviction for drug
possession was a particularly serious
crime); Arbid v. Holder, 700 F.3d 379,
381 (9th Cir. 2012) (the Board did not
err in determining that an alien’s mail
fraud conviction was particularly
serious even if not an aggravated
felony). Even in the withholding
context—where an alien is deemed to
have committed a particularly serious
crime if he has been convicted of an
aggravated felony (or felonies) for which
the sentence was an aggregate term of
imprisonment of at least 5 years, see 8
U.S.C. 1231(b)(3)(B)—courts have
routinely concluded that crimes that are
not aggravated felonies may be
particularly serious. See, e.g., Valerio-

Ramirez v. Sessions, 882 F.3d 289, 291,
296 (1st Cir. 2018) (the Board did not err
in determining that an alien’s identity
theft conviction was particularly serious
even though it was not an aggravated
felony); Hamama v. INS, 78 F.3d 233,
240 (6th Cir. 1996) (the Board had
power to declare certain firearm
possession crimes “facially”
particularly serious without an
individualized evaluation of the alien’s
case, even if such crimes are not always
aggravated felonies); In re N-A-M-, 24
1&N Dec. at 338-39 (felony menacing is
a particularly serious crime based on its
elements, though not an aggravated
felony).

Nonetheless, this mix of case-by-case
adjudication and per se rules is an
inefficient means of identifying
categories of offenses that should
constitute particularly serious crimes.
The Board has only rarely exercised its
authority to designate categories of
offenses as facially or per se particularly
serious, and instead typically looks to a
wide and variable range of evidence in
making an individualized determination
of a crime’s seriousness. See In re N-A-
M-, 24 I&N Dec. at 343—44; Matter of L-
S—-, 22 I&N Dec. 645, 651 (BIA 1999).
This case-by-case adjudication means
that aliens convicted of the exact same
offense can receive different asylum
treatment. For certain crimes—i.e., those
described in this notice of proposed
rulemaking—the Attorney General and
the Secretary have determined that the
possibility of such inconsistency is not
desirable and that a rule-based approach
is instead warranted in this specific
context.

The proposed rule would eliminate
the inefficiencies described above by
providing that all felonies would
constitute particularly serious crimes.
The determination of whether a crime
would be a felony for purposes of
asylum eligibility would depend on
whether the relevant jurisdiction
defines the crime as a felony or whether
the statute of conviction allows for a
sentence of more than one year.
Convictions for which sentences are
longer tend to be associated with crimes
of a more consequential nature. For
example, an offender’s “criminal history
category” for the purposes of sentencing
for federal crimes ““serves as [a] proxy
for the need to protect the public from
further crimes of the defendant.” United
States v. Hayes, 762 F.3d 1300, 1314 n.8
(11th Cir. 2014); see also id. (“In other
words, it is a proxy for recidivism.”).
And the criminal history category, in
turn, is “based on the maximum term
imposed in previous sentences rather
than on other measures, such as
whether the conviction was designated

a felony or misdemeanor.” U.S.
Sentencing Guidelines Manual § 4A1.2
cmt. background (U.S. Sentencing
Comm’n 2018). This calculation thus
reflects a recognition that crimes with
the potential for longer sentences tend
to indicate that the offenders who
commit such crimes are greater dangers
to the community.

In addition, defining a felony to
include such offenses would also be
consistent with the definition of felonies
in other federal statutes. For instance,
convictions for crimes that states
designated as felonies may serve as
predicate “prior felony conviction[s]”
under the federal career offender statute.
See United States v. Beasley, 12 F.3d
280, 282—84 (1st Cir. 1993); United
States v. Rivera, 996 F.2d 993, 994—-97
(9th Cir. 1993).

Furthermore, defining felonies to
include crimes that involve a possible
sentence of more than one year in
prison would be generally consistent
with the way that federal law defines
felonies. See, e.g., 5 U.S.C. 7313(b) (“For
the purposes of this section, ‘felony’
means any offense for which
imprisonment is authorized for a term
exceeding one year”); cf. U.S.S.G. 2L1.2
cmt. n.2 (“‘Felony’ means any federal,
state, or local offense punishable by
imprisonment for a term exceeding one
year.”). The Model Penal Code and most
states likewise define a felony as a crime
with a possible sentence in “excess of
one year.” Model Penal Code § 1.04(2);
see 1 Wharton’s Criminal Law § 19 &
n.23 (15th ed.) (surveying state laws).
Finally, relying on the possibility of a
sentence in excess of one year—rather
than on the actual sentence imposed—
would be consistent with Board
precedents adjudicating whether a
crime qualifies as “particularly serious”
for purposes of asylum or withholding
eligibility. In that context, “‘the sentence
imposed is not a dominant factor in
determining whether a conviction is for
a particularly serious crime” because
the sentence actually imposed often
depends on factors such as offender
characteristics that ‘“may operate to
reduce a sentence but do not diminish
the gravity of [the] crime.” In re N-A-
M-, 24 1&N Dec. at 343.

Relying on the possibility of a
sentence of over one year to define a
felony would capture crimes of a
particularly serious nature because the
offenders who commit such crimes
are—as a general matter—more likely to
be dangerous to the community than
those offenders whose crimes are
punishable by shorter sentences. See 8
U.S.C. 1158(b)(2)(A)(ii) (tying the
“particularly serious crime”
determination to ““danger[ousness] to
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the community”). In addition, by
encompassing all crimes with a
sentence of more than one year,
regardless of whether the crimes are
defined felonies by the relevant
jurisdiction, the definition would create
greater uniformity by accounting for
possible variations in how different
jurisdictions may label the same offense.
Such a definition would also avoid
anomalies in the asylum context that
arise from the definition of “aggravated
felonies”” under 8 U.S.C. 1101(a)(43),
which defines some qualifying offenses
with reference to the length of the actual
sentence ordered. See United States v.
Pacheco, 225 F.3d 148, 153-54 (2d Cir.
2000) (agreeing that ordinarily the
touchstone in the aggravated felony
definition’s reference to sentences is the
actual term of imprisonment imposed).
The proposed definition of a felony
would also obviate the need for
immigration adjudicators and courts to
apply the categorical approach with
respect to aggravated felonies. This
proposal thus would offer a more
streamlined and predictable approach to
be applied in the asylum context.?

In addition to their authority under
section 208(b)(2)(B)(ii) of the INA, 8
U.S.C. 1158(b)(2)(B)(ii), the Attorney
General and the Secretary further
propose relying on their respective
authorities under section 208(b)(2)(C) of
the INA, 8 U.S.C. 1158(b)(2)(C), to make
all felony convictions disqualifying for
purposes of asylum eligibility. Federal,
state, tribal, or local felony convictions
already carry a number of serious
repercussions over and above the
sentence imposed. Felons, including
those who are U.S. citizens, may lose
certain privileges, including the ability
to apply for Government grants and live
in public housing. See Estep v. United
States, 327 U.S. 114, 122 & n.13 (1946)
(explaining that “[a] felon customarily
suffers the loss of substantial rights”);
see also, e.g., Dist. of Columbia v.
Heller, 554 U.S. 570, 626—27 (2008) (the
Second Amendment does not prohibit
laws disallowing the possession of
firearms by felons). Treating a felony
conviction as disqualifying for purposes
of obtaining the discretionary benefit of
asylum would be consistent with the
disabilities arising from felony
convictions in these other contexts and

5 The Departments intend that this proposed
provision would be limited to aliens with
convictions and would not apply to criminal
conduct for which the alien has not been convicted.
Further, this provision would expand ineligibility
for asylum based on offenses committed in the
United States, not offenses committed abroad. This
provision would thus leave unchanged the
provision in 8 U.S.C. 1101(a)(43) that provides for
application of the aggravated felony definition to
offenses in violation of the law of a foreign country.

would reflect the serious social cost of
such crimes.

The Departments also seek public
comment on whether (and, if so, how)
to differentiate among crimes designated
as felonies and among crimes
punishable by more than one year of
imprisonment. For example, are there
crimes that are currently designated as
felonies in one or more relevant
jurisdictions in the United States that
should not be categorical bars to asylum
eligibility? Are there crimes that are
currently punishable by more than one
year’s imprisonment in one or more
relevant jurisdictions in the United
States that should not be categorical
bars to asylum? Should the definition of
a felony depend instead on the term of
imprisonment that was ordered by the
court of jurisdiction? In addition to
seeking public comment on whether the
definition of felony in the proposed rule
might be over-inclusive, the
Departments also seek comment on
whether it might be under-inclusive—
i.e., are there crimes that would not fall
under the definition of felony in the
proposed rule, and that do not
otherwise constitute categorical bars to
asylum eligibility, that should be made
categorical bars? In sum, the
Departments seek input on how the
proposed definition of a felony might be
modified. Further, the Departments seek
comment on what measures, if any, are
necessary to ensure that aliens who are
victims of human trafficking, but also
have convictions caused by or incident
to victimization, are not subject to this
bar. For instance, victims of severe
forms of human trafficking may
nevertheless receive a waiver of
criminal grounds for inadmissibility in
order to qualify for T nonimmigrant
status pursuant to 8 CFR 212.16. See
INA 101(a)(15)(T), 212(d)(13)(B), 8
U.S.C. 1101(a)(15)(T), 1182(d)(13)(B).

Regardless of whether the rule
encompasses all felony convictions or
some subset of such convictions, the
Departments have identified specific
types of offenses below that are
proposed in this rule as grounds for
ineligibility for asylum.

2. Federal Convictions for Harboring
Aliens

The Attorney General and the
Secretary propose to designate all
offenses involving the federal crimes of
bringing in or harboring certain aliens
pursuant to sections 274(a)(1)(A) and (2)
of the INA, 8 U.S.C. 1324(a)(1)(A), (2),
as particularly serious crimes and, in all
events, as discrete bases for ineligibility.
See INA 208(b)(2)(B)(ii), (C), 8 U.S.C.
1158(b)(2)(B)(ii), (C). To convict a
person of harboring an alien under

sections 274(a)(1)(A) or (2) of the INA,
the Government must establish that the
defendant concealed, harbored, shielded
from detection, or transported an alien,
or attempted to do so. INA 274(a)(1)(A),
(2), 8 U.S.C. 1324(a)(1)(A), (2). Penalties
differ depending on whether the act was
for commercial advantage or financial
gain and on whether serious bodily
injury or death occurred. INA
274(a)(1)(B), (2)(B), 8 U.S.C.
1324(a)(1)(B), (2)(B). Most of the
prohibited acts carry a penalty of
possible imprisonment of at least five
years, INA 274(a)(1)(B)(i)—(iii), 8 U.S.C.
1324(a)(1)(B)(i)—(iii), and committing
those acts in circumstances resulting in
the death of another person can be
punished by a sentence of death or life
imprisonment, INA 274(a)(1)(B)(iv), 8
U.S.C. 1324(a)(1)(B)(iv). The only
exception is for certain instances of the
offense of bringing or attempting to
bring in an alien who lacks official
authorization to enter under section
274(a)(2) of the INA, 8 U.S.C. 1324(a)(2),
which carries a possible penalty of
imprisonment up to one year, INA
274(a)(2)(A), 8 U.S.C. 274(a)(2)(A).
Convictions under section 1324 are
often aggravated felonies under section
101(a)(43)(N) of the INA, 8 U.S.C.
1101(a)(43)(N), which defines an
aggravated felony as including “an
offense described in [INA 274(a)(1)(A)
or (2)], except in the case of a first
offense for which the alien has
affirmatively shown that the alien
committed the offense for the purpose of
assisting, abetting, or aiding only the
alien’s spouse, child, or parent.” See
Matter of Ruiz-Romero, 22 1&N Dec. 486,
488, 492—93 (BIA 1999) (holding that an
alien convicted of transporting an illegal
alien committed an aggravated felony
under section 101(a)(43)(N) of the INA
and was thus deportable); see also Patel
v. Ashcroft, 294 F.3d 465 (3d Cir. 2002)
(holding that harboring an alien
constitutes an aggravated felony);
Gavilan-Cuate v. Yetter, 276 F.3d 418,
419-20 (8th Cir. 2002) (dismissing an
appeal for lack of jurisdiction because
the court had already determined on the
petitioner’s direct appeal that he had
been convicted of the aggravated felony
of transporting and harboring aliens);
United States v. Galindo-Gallegos, 244
F.3d 728, 733-34 (9th Cir. 2001)
(holding that transporting aliens under
8 U.S.C. 1324(a)(1)(A)(ii) is an
aggravated felony for purposes of
section 101(a)(43)(N) of the INA). Aliens
convicted of such aggravated felonies
would already be ineligible for asylum
under section 208(b)(2)(B)(i) of the INA.
The proposed rule would broaden this
bar so that first-time offenders who
engage in illegal smuggling or harboring
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to aid certain family members, in
violation of section 1324(a)(1)(A) or (2),
are deemed to have committed
particularly serious crimes. The mens
rea required for a section 1324
conviction under subsection (a)(1)(A) is
“knowing,” and under (a)(2) is
“knowing or in reckless disregard,”
meaning such a conviction displays a
serious disregard for U.S. immigration
law. In all events, conviction of a
smuggling offense under section
1324(a)(1)(A) or (2) should also be
disqualifying under section
1158(b)(2)(C), which gives the Attorney
General and the Secretary additional
discretion to identify grounds for
ineligibility. Even first-time alien
smuggling offenses involving immediate
family members display a serious
disregard for U.S. immigration law and
pose a potential hazard to smuggled
family members, which often include a
vulnerable child or spouse. See Arizona
v. United States, 567 U.S. 387, 396
(noting the “danger” posed by ‘‘alien
smugglers or aliens who commit a
serious crime”’); United States v. Miguel,
368 F.3d 1150, 1157 (9th Cir. 2004),
overruled on other grounds by United
States v. Gasca-Ruiz, 852 F.3d 1167 (9th
Cir. 2017) (noting that “young children
[are] more susceptible to the criminal
conduct because they [do] not fully
appreciate the danger involved in illegal
smuggling”).

3. Federal Convictions for Illegal
Reentry

The Attorney General and the
Secretary further propose to exercise
their authority under sections
208(b)(2)(B)(ii) and 208(b)(2)(C) of the
INA, 8 U.S.C. 1158(b)(2)(B)(ii) and (C),
to designate a conviction for the federal
crime of illegal reentry pursuant to
section 276 of the INA, 8 U.S.C. 1326,
as precluding asylum eligibility.

Under section 1326(a), aliens who
were previously removed and reenter
the United States are subject to fines
and to a term of imprisonment of two
years or less. 8 U.S.C. 1326(a). Section
1326(b) prescribes significantly higher
penalties for certain removed aliens
who reenter, such as aliens who were
removed after being convicted for
aggravated felonies and then reenter. 8
U.S.C. 1326(b) (authorizing sentences of
imprisonment up to 20 years as possible
penalties).

Some convictions under section 1326
already qualify as aggravated felonies
under section 101(a)(43)(0) of the INA,
8 U.S.C. 1101(a)(43)(0O), which defines
an aggravated felony as including “an
offense described in section . . . 1326

. . committed by an alien who was
previously deported on the basis of a

conviction for an [aggravated felony].”
Aliens who commit such offenses are
thus already ineligible for asylum under
section 208(b)(2)(B)(i) of the INA, 8
U.S.C. 1158(b)(2)(B)(i).

The proposed rule would broaden this
bar so that all aliens convicted of illegal
reentry under section 1326 would be
considered to have committed an
offense that disqualifies them from
asylum eligibility. It would also
harmonize the treatment of most aliens
who have illegally reentered the United
States after being removed, as such
aliens who have a prior order of removal
reinstated are already precluded from
asylum eligibility. Section 1326 makes
clear that all offenses relating to illegal
reentry are quite serious; even the most
basic illegal reentry offense is
punishable by fine and by up to two
years’ imprisonment. 8 U.S.C. 1326(a).
Illegal reentry also reflects a willingness
to repeatedly disregard the immigration
laws despite alternative means of
presenting a claim of persecution. An
alien seeking protection, even one who
has previously been removed from the
United States, may present himself or
herself at a port of entry without
illegally reentering the United States.
An alien who chooses instead to again
enter illegally has repeatedly chosen to
flout immigration laws, and such
recidivism suggests that the offense
should be treated more severely. The
fact that the alien has repeatedly
engaged in criminal conduct suggests a
tendency to engage in such conduct in
the future, thus warranting a conclusion
that the alien poses a danger to the
community that makes the alien’s crime
particularly serious. See Mariel Alper et
al., 2018 Update on Prisoner
Recidivism: A 9-Year Follow-up Period
(2005-2014) 17 (2018) (“‘Overall,
excluding probation and parole
violations, 82.4% of prisoners released
in 30 states in 2005 were arrested within
9 years.”); U.S. Sentencing Comm’n,
The Past Predicts the Future: Criminal
History and Recidivism of Federal
Offenders 14 (2017) (“‘Overall, an
offender’s total criminal history score is
a strong predictor of recidivism.
Rearrest rates range from a low of 30.2
percent of offenders with zero criminal
history points to a high of 85.7 percent
for offenders with 15 or more criminal
history points. Each additional criminal
history point is generally associated
with a greater likelihood of
recidivism.”); Nick Tilley, Analyzing
and Responding to Repeat Offending 11
(2013) (“Once criminal careers are
established and offenders are processed
by the criminal justice system,
recidivism rates become very high: Up

to two-thirds of those who are
incarcerated will reoffend within a few
years.”’).

Moreover, Congress, as noted above,
has already designated certain crimes
related to illegal reentry as aggravated
felonies. See 8 U.S.C. 1101(a)(43)(O).
This designation reflects a congressional
decision that aliens who commit these
crimes are dangers to the community,
see 8 U.S.C. 1158(b)(2)(A)(ii) (tying the
“particularly serious crime”
determination to “danger[ousness] to
the community”), so aliens who commit
similar crimes related to reentry are also
likely be dangers to the community.
Further, 63% of those convicted of
illegal reentry had a prior criminal
history, again suggesting that the
offenders who commit these crimes
pose an ongoing danger to others. See
U.S. Sentencing Comm’n, Quick Facts:
Illegal Reentry Offenses 1 (2019),
https://www.ussc.gov/sites/default/files/
pdf/research-and-publications/quick-
facts/Illegal Reentry FY18.pdf.

As a separate basis for this aspect of
the proposed rule, the Attorney General
and the Secretary propose making
illegal reentry a ground for ineligibility
under section 208(b)(2)(C) of the INA, 8
U.S.C. 1158(b)(2)(C). A regulation
providing for the mandatory ineligibility
for asylum based on convictions for
illegal reentry of removed aliens, see
INA 276, 8 U.S.C. 1326, would bear a
close relationship to the statutory bar on
applying for asylum when a previous
order of removal is reinstated, see INA
241(a)(5), 8 U.S.C. 1231(a)(5). An alien
subject to reinstatement of a prior
removal order is not eligible to apply for
any relief from removal, but may seek
protection such as statutory withholding
of removal and protection pursuant to
the CAT regulations. See, e.g., Cazun,
856 F.3d at 254. The statutory bar on
applying for asylum and other forms of
relief when an order of removal is
reinstated has been upheld by every
circuit to consider the question. See
Garcia v. Sessions, 873 F.3d 553, 557
(7th Cir. 2017), cert. denied, 138 S. Ct.
2648 (2018); R—S-C, 869 F.3d at 1189;
Mejia, 866 F.3d at 587; Garcia, 856 F.3d
at 30; Cazun, 856 F.3d at 260; Perez-
Guzman v. Lynch, 835 F.3d 1066, 1082
(9th Cir. 2016); Jimenez-Morales v. U.S.
Att’y Gen., 821 F.3d 1307, 1310 (11th
Cir. 2016); Ramirez-Mejia v. Lynch, 794
F.3d 485, 489-90 (5th Cir. 2015);
Herrera-Molina v. Holder, 597 F.3d 128,
137-38 (2d Cir. 2010). That bar reflects
legislators’ apparent concerns that
aliens who re-cross the border illegally
after having been removed once should
not be rewarded with benefits that the
United States is not obliged to offer
them. See R—-S—C, 869 F.3d at 1179 &
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n.2; H.R. Rep. No. 104—469, pt. 1, at 155
(1996) (“[Tlhe ability to cross into the
United States over and over with no
consequences undermines the
credibility of our efforts to secure the
border.”); H.R. Rep. No. 104—469, pt. 1,
113 (““One seemingly intractable
problem is repeat border-crossings.”).
The existing statutory bar for
reinstated removal orders and the
proposed bar for aliens convicted of
illegal reentry after being previously
removed are not coterminous because
not all persons with a conviction under
section 276 of the INA, 8 U.S.C. 1326,
have orders of removal reinstated. See
Lara-Aguilar v. Sessions, 889 F.3d 134,
144 (4th Cir. 2018) (reinstatement of a
prior removal order is neither automatic
nor obligatory). Furthermore, not all
persons with reinstated removal orders
have been convicted under section 276
of the INA, 8 U.S.C 1326. However, the
Departments believe that similar policy
considerations support the barring of
aliens convicted of illegal reentry under
section 276 of the INA, 8 U.S.C. 1326,
from eligibility for asylum.
Furthermore, although this proposed
bar would render ineligible for asylum
an alien whose threat of persecution
arose after the initial removal and illegal
reentry, such an alien could still seek
other forms of protection, such as
statutory withholding of removal and
withholding or deferral of removal
under the regulations implementing the
CAT. The proposed rule is consistent,
therefore, with U.S. treaty obligations
under the Refugee Protocol (which
incorporates Articles 2 through 34 of the
Refugee Convention) and the CAT. U.S.
asylum law implements Article 34 of
the Refugee Convention, concerning
assimilation of refugees, which is
precatory and not mandatory. See
Cardoza-Fonseca, 480 U.S. at 441. In
accordance with the non-mandatory
nature of Article 34, the asylum statute,
INA 208, 8 U.S.C. 1158, was drawn to
be discretionary; it does not require
asylum to be granted to all refugees. Id.
For the reasons outlined above,
limitations like the ones proposed here
do not violate Article 34. See Garcia,
856 F.3d at 42; R-S-C, 869 F.3d at 1188;
Mejia, 866 F.3d at 588; Cazun , 856 F.3d
at 257 & n.16; Ramirez-Mejia, 813 F.3d
at 241. In contrast, the United States’
non-refoulement obligations under
Article 33(1) of the Refugee Convention
and Article 3 of the CAT are mandatory
to the extent provided by domestic law.
They are implemented by statutory
withholding of removal, a mandatory
provision, and withholding or deferral
of removal under the CAT regulations.
Because the new limitations adopted
here do not affect the availability of

statutory withholding of removal, INA
241(b)(3)(A), 8 U.S.C. 1231(b)(3)(A), or
protection under the regulations
implementing the CAT, 8 CFR
1208.16(c) through 1208.18, the rule
does not affect U.S. compliance with its
obligations under Article 33(1) of the
Refugee Convention or Article 3 of the
CAT. See R-S-C, 869 F.3d at 1188 n.11;
Cazun, 856 F.3d at 257; Ramirez-Mejia,
813 F.3d at 241.

Moreover, in rejecting any argument
that the Refugee Convention and
Refugee Protocol require that the U.S.
must grant asylum to anyone who
qualifies as a “refugee,” the
Departments note that the Refugee
Convention and Refugee Protocol are
not self-executing. Rather, Congress
implemented relevant U.S. obligations
under the Refugee Protocol through the
Refugee Act. Matter of D—J-, 23 I&N Dec.
572,584 n.8 (A.G. 2003). The Refugee
Act made asylum discretionary,
meaning that Congress did not consider
it obligatory to grant asylum to every
refugee who qualifies. Public Law 96—
212, sec. 208(a), 94 Stat. 102. Moreover,
as noted earlier in footnote 3, courts
have rejected arguments that other
provisions of the Refugee Convention
require every refugee to receive asylum.
Courts have held, in the context of
upholding the bar on eligibility for
asylum in reinstatement proceedings
under section 241(a)(5) of the INA, 8
U.S.C. 1231(a)(5), that limiting the
ability to apply for asylum does not
constitute a prohibited “penalty’”” under
Article 31(1) of the Refugee Convention.
Mejia, 866 F.3d at 588; Cazun, 856 F.3d
at 257 n.16. Courts have also rejected
the argument that Article 28 of the
Refugee Convention, governing issuance
of international travel documents for
refugees “lawfully staying” in a
country’s territory, mandates that every
person who might qualify for
withholding must also be granted
asylum. Garcia, 856 F.3d at 42; R-S-C,
869 F.3d at 1188. Thus, the Attorney
General may render aliens ineligible for
asylum if they enter illegally and are
then convicted of unlawfully entering
the country, and still remain faithful to
U.S. obligations under the Refugee
Protocol.

4. Federal, State, Tribal, or Local
Convictions for Offenses Involving
Criminal Street Gangs

The Departments are proposing to bar
from asylum all those who are convicted
of a crime involving criminal street
gangs, regardless of whether that crime
qualifies as a felony or as a
misdemeanor. One approach the
Attorney General and the Secretary are
considering is to exercise their

discretionary authority under sections
208(b)(2)(B)(ii) and (C) of the INA, 8
U.S.C. 1158(b)(2)(B)(ii) and (C), to
exclude individuals convicted of
federal, state, tribal, or local crimes
committed in support, promotion, or
furtherance of a criminal street gang as
that term is defined in the convicting
jurisdiction or under 18 U.S.C. 521(a).
Specifically, the proposed rule would
cover individuals convicted of federal,
state, tribal, or local crimes in cases in
which the adjudicator knows or has
reason to believe the crime was
committed in furtherance of criminal
street gang activity.6 The “reason to
believe” standard is used elsewhere in
the INA, see 8 U.S.C. 1182(a)(2)(C), and
would allow for consideration of all
reliable evidence, including any penalty
enhancements, to determine whether
the crime was committed for or related
to criminal gang activities, see Garces v.
U.S. Att’y Gen., 611 F.3d 1337, 1350
(11th Cir. 2010); Matter of Rico, 16 1&N
Dec. 181, 185-86 (BIA 1977). In
addition, the Departments have
concluded that it is appropriate to allow
the adjudicator to determine whether a
crime was in fact committed ““in
furtherance” of gang-related activity.
The states, as noted above, have enacted
numerous laws that address gang-
related crimes, but they have not
enacted a uniform definition of what
constitutes activity taken “in
furtherance” of a gang-related crime. It
thus appropriately falls to immigration
judges in the first instance to determine
whether a person committed the type of
crime that warrants withholding of the
benefit of legal presence in our
communities. Moreover, to the extent
that allowing the adjudicator to
undertake such an inquiry might raise
concerns about inconsistent application
of the proposed bar, the Departments
note that the Board is capable of

6 California enacted the first major anti-gang
legislation in the country in 1988. See Cal. Penal.
Code 186.22(a) (establishing a substantive criminal
offense for “[alny person who actively participates
in any criminal street gang with knowledge that its
members engage in, or have engaged in, a pattern
of criminal gang activity, and who willfully
promotes, furthers, or assists in any felonious
criminal conduct by members of that gang”). In the
years since, 49 states, the District of Columbia, and
the Federal Government have enacted legislation
that provides for penalties (including sentence
enhancements, fines, or damages) for gang-related
criminal activity. National Gang Center, Highlights
of Gang-Related Legislation (Dec. 31, 2018), https://
www.nationalgangcenter.gov/Legislation/Highlights
(last visited June 3, 2019); see also, e.g., 18 U.S.C.
521 (providing a 10-year sentence enhancement for
certain convictions regarding criminal street gang
activity); Idaho Code Ann. 18-8503; Iowa Code
Ann. 723A.2; Kan. Stat. Ann. 21-6314; La. Rev.
Stat. 1403; Minn. Stat. Ann. 609.229; Mo. Rev. Stat.
578.423; Mont. Code Ann. 45-8—405; N.C. Gen.
Stat. 14-50.17; Ohio Rev. Code Ann. 2923.42; Tenn.
Code Ann. 40-35-121; Utah Code Ann. 76-9-903.
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ensuring a uniform approach to the
gang-related crimes inquiry. See, e.g., 8
CFR 1003.1(e)(6)(i) (allowing for referral
of cases to a three-member panel of the
Board ““to settle inconsistencies among
the rulings of different immigration
judges”).

Some of the relevant criminal street
gang-related offenses may already
constitute aggravated felonies, such that
aliens convicted of such offenses would
already be ineligible for asylum. The
most common criminal street gang
crimes ‘““are street-level drug trafficking,
assault, threats and intimidation,
robbery, and large-scale drug
trafficking.” National Gang Intelligence
Center, 2015 National Gang Report 12
(2015). Many convictions for such
offenses could qualify as aggravated
felonies. See, e.g., 8 U.S.C.
1101(a)(43)(B) (defining drug trafficking
crimes as aggravated felonies); id.
1101(a)(43)(F) (defining crimes of
violence punishable by at least one year
in prison as aggravated felonies).

Regardless, criminal street gang-
related offenses—whether felonies or
misdemeanors—could reasonably be
designated as ‘““particularly serious
crimes”” pursuant to 8 U.S.C.
1158(b)(2)(B)(ii). All criminal street
gang-related offenses appear to be
particularly serious because they are
strong indicators of recidivism and
ongoing, organized criminality within a
community, thus implying that aliens
who commit such crimes are likely to
pose an ongoing danger to that
community. For example, research
suggests that criminal street gang
members are responsible for 48 percent
of violent crime in most U.S.
jurisdictions. See National Gang
Intelligence Center, National Gang
Threat Assessment 15 (2011). Criminal
street gang members are also more likely
than nonmembers to be involved in
selling drugs. See Dana Peterson, et al.,
Gang Membership and Violent
Victimization 21 Just. Q. 793, 798
(2004). And the Federal Bureau of
Investigation reports that more than 96
criminal street gangs conduct cross-
border crimes such as cross-border drug
trafficking. National Gang Intelligence
Center, 2015 National Gang Report 9-10
(2015); see also ].C. Barnes et al.,
Estimating the Effect of Gang
Membership on Nonviolent and Violent
Delinquency: A Counterfactual
Analysis, 36 Aggressive Behav. 437, 438
(2010) (studying the link between gang
membership and crime, and reporting
that gang members account for 86
percent of all “serious delinquent acts”).
In light of this well-documented link
between gang membership and a range
of crimes, the Departments believe that

aliens who enter the United States and
proceed to be convicted of crimes
involving criminal street gang-related
activity should be deemed to have
committed particularly serious crimes
that render them ineligible for asylum.

Further, some of the crimes in which
gangs frequently engage—such as drug
trafficking—are similar to the kinds of
crimes that Congress has already
classified as aggravated felonies. See,
e.g., 8 U.S.C. 1101(a)(43)(B) (defining
aggravated felonies to include “illicit
trafficking in a controlled substance”).
This classification reflects a
congressional determination that such
crimes pose a danger to the community,
see 8 U.S.C. 1158(b)(2)(A)(ii),
(b)(2)(B)(i), such that aliens involved in
similar, gang-related crimes are also
likely to pose a danger to the
community. Indeed, the perpetrators of
crimes that further gang activity are, by
the very nature of the acts they commit,
displaying a disregard for basic societal
structures in preference of criminal
activities that place other members of
the community—even other gang
members—in danger. Existing law in
some cases thus already treats gang-
related offenders more harshly than
other offenders, see, e.g., U.S.
Sentencing Guidelines Manual § 5K2.18
(U.S. Sentencing Comm’n 2018)
(allowing for upward departures “to
enhance the sentences of defendants
who participate in groups, clubs,
organizations, or associations that use
violence to further their ends”), thereby
confirming that these offenders are more
likely to be dangerous to the
community.

Moreover, even if 8 U.S.C.
1158(b)(2)(B)(ii) did not authorize the
proposed bar, the Attorney General and
the Secretary would propose
designating criminal gang-related
offenses as disqualifying under 8 U.S.C.
1158(b)(2)(C). Criminal gangs of all
types—including local, regional, or
national street gangs; outlaw motorcycle
gangs; and prison gangs—are a
significant threat to the security and
safety of the American public. See, e.g.,
National Gang Intelligence Center, 2015
National Gang Report 8 (2015)
(explaining that “‘each gang type poses
a unique threat to the nation”).
Transnational organized crime has also
expanded in size, scope, and impact
over the past several years.” In
Executive Order 13773, Enforcing
Federal Law With Respect to
Transnational Criminal Organizations
and Preventing International

7 Office of the Dir. Of Nat’l Intelligence,
Transnational Organized Crime, https://
www.dni.gov/files/documents/NIC_toc_foldout.pdf.

Trafficking, 82 FR 10691 (Feb. 9, 2017),
the President emphasized the scourge of
transnational criminal organizations and
directed federal agencies to “pursue and
support additional efforts to prevent the
operational success of transnational
criminal organizations and subsidiary
organizations within and beyond the
United States.” Aliens involved in gang-
related criminal activity accordingly
represent a threat to the safety and
security of the United States, and
barring aliens convicted of such activity
from receiving the discretionary benefit
of asylum is “consistent with” the
asylum statute’s current provisions
specifying that aliens posing such a
threat are not eligible for asylum. See 8
U.S.C. 1158(b)(2)(A)(ii), (iv).

Finally, the Departments solicit
public comments on:

(1) What should be considered a
sufficient link between an alien’s
underlying conviction and the gang-
related activity in order to trigger the
application of the proposed bar; and

(2) any other regulatory approaches to
defining the type of gang-related
activities that should render aliens
ineligible for asylum.

5. Convictions for Offenses Involving
Driving While Intoxicated or Impaired

The Attorney General and Secretary
further propose that, pursuant to their
authorities under 8 U.S.C.
1158(b)(2)(B)(ii) and (C), aliens
convicted under federal, state, tribal, or
local law of certain offenses involving
driving while intoxicated or impaired
(also known as driving under the
influence (“DUI")) should be ineligible
for asylum. Specifically, aliens should
be ineligible for asylum if they are
convicted under federal, state, tribal, or
local law of a second or subsequent
offense of driving while intoxicated or
impaired, or for a single such offense
resulting in death or serious bodily
injury. Whether a conviction involves
driving while intoxicated or impaired
would depend on the definition that the
jurisdiction of conviction gives those
terms. Such convictions would be
disqualifying regardless of whether they
constituted felonies or misdemeanors in
the jurisdiction of conviction.

An alien convicted of DUI may
remain eligible for asylum under current
law, even when it is an alien’s second
or subsequent such conviction or when
the DUI offense results in death or
serious injury. Not all DUI offenses
constitute aggravated felonies within the
meaning of section 101(a)(43) of the
INA, 8 U.S.C. 1101(a)(43), and thus
these offenses may not automatically
constitute “particularly serious crimes”
for purposes of 8 U.S.C. 1158(b)(2)(B)(i).
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Cf. Leocal v. Ashcroft, 543 U.S. 1, 13
(2004) (noting that DUI offenses in states
whose relevant statutes “do not require
any mental state” are not aggravated
felony crimes of violence). However, the
Board in the withholding of removal
context has concluded that a number of
DUI-related offenses involving death or
serious injury constitute particularly
serious crimes, and courts have upheld
those determinations. See, e.g.,
Avendano-Hernandez v. Lynch, 800
F.3d 1072, 1076, 107678 (9th Cir. 2015)
(affirming the Board’s determination
that a felony DUI conviction involving
injury to another was a particularly
serious crime for purposes of
withholding of removal given the
inherently dangerous nature of the
offense, even though the alien was
sentenced to less than one year’s
imprisonment); Anaya-Ortiz v. Holder,
594 F.3d 673, 675, 67980 (9th Cir.
2010) (the Board applied the correct
standard to conclude that an alien’s
actions in crashing “into a house while
driving drunk . . . [and] caus[ing] part
of the house’s sheetrock wall to collapse
on an elderly woman who lived inside”
constituted a particularly serious crime);
Ursu v. INS, 20 F. App’x 702, 705 (9th
Cir. 2001) (upholding the Board’s
conclusion that a specific DUI offense
was a particularly serious crime for
withholding purposes because the alien
“caused the death of another human
being” while severely impaired). These
holdings indicate that DUI offenses
often have grave consequences, thus
supporting a conclusion that they can
reasonably be considered ‘‘particularly
serious” for purposes of asylum
eligibility. DUI laws exist, in part, to
protect unknowing persons who are
transiting through their communities
from the dangerous persons who choose
to willingly disregard common
knowledge that their criminal acts
endanger others.

As noted above, however, existing law
does not clearly or categorically limit
asylum eligibility for aliens convicted of
serious DUI offenses, including those
resulting in death or serious bodily
injury. Establishing such a bar would be
consistent with the Attorney General
and the Secretary’s statutory authority
to designate by regulation “particularly
serious crimes” that constitute a danger
to the community and, thus, render
aliens ineligible for asylum. INA
208(b)(2)(A)(i1), (B)(ii), 8 U.S.C.
1158(b)(2)(A)(ii), (B)(ii); Delgado, 648
F.3d at 1105-06; Gao, 595 F.3d at 555—
56; see also Matter of Carballe, 19 1&N
Dec. 357, 360 (BIA 1986) (an alien
convicted of a particularly serious crime
constitutes a danger to the community

of the United States). The Fifth Circuit
has noted that ““the very nature of the
crime of [driving while intoxicated]
presents a ‘serious risk of physical
injury’ to others.” United States v.
DeSantiago-Gonzalez, 207 F.3d 261, 264
(5th Cir. 2000). These decisions in the
withholding context underscore that
DUI offenses involving serious bodily
harm or death are routinely deemed
“particularly serious crimes” in that
context, and section 101(h)(3) of the
INA, 8 U.S.C. 1101(h)(3), classifies
driving under the influence as a
“serious criminal offense” for purposes
of the ground of inadmissibility at
section 1182(a)(2)(E). Classifying DUI
offenses that involve serious bodily
harm or death as particularly serious
crimes as a categorical matter would be
reasonable given that all such offenses
by definition involve a serious danger to
the community. Likewise, categorically
classifying repeat DUI offenses as
particularly serious crimes would be a
reasonable exercise of the Attorney
General and the Secretary’s discretion to
designate particularly serious crimes
because repeat offenders have already
exhibited disregard for the safety of
others as well as a likelihood of
continuing to engage in extremely
dangerous conduct.

Even if some of the proposed DUI-
related bars could not be characterized
as “‘particularly serious crimes” for
purposes of section 1158(b)(2)(B)(ii),
such bars would be within the Attorney
General and the Secretary’s authority to
establish under 8 U.S.C. 1158(b)(2)(C).
As the Supreme Court has recognized,
“[d]runk driving is an extremely
dangerous crime” as a general matter.
Begay v. United States, 553 U.S. 137,
141 (2008), abrogated on other grounds
by Johnson v. United States, 135 S. Ct.
2551 (2015). It takes ““a grisly toll on the
Nation’s roads, claiming thousands of
lives, injuring many more victims, and
inflicting billions of dollars in property
damage every year.” Birchfield v. North
Dakota, 136 S. Ct. 2160, 2166 (2016); see
also Marmolejo-Campos v. Holder, 558
F.3d 903, 913 (9th Cir. 2009) (noting
that “the dangers of drunk driving are
well established”). Furthermore, federal
courts have upheld the Board’s
determination that even if a particular
DUI-related offense does not qualify as
a “particularly serious crime,” such a
conviction warrants a discretionary
denial of asylum. See, e.g., Kouljinski v.
Keisler, 505 F.3d 534, 543 (6th Cir.
2007) (holding that, regardless of
whether driving under the influence of
alcohol is a “particularly serious
crime,” the immigration judge ““did not
abuse his discretion in this case by

basing his discretionary denial of
asylum on [the petitioner’s] three drunk-
driving convictions”). These cases are
consistent with the notion that the
Attorney General and Secretary could,
in their discretion, identify a subset of
DUI convictions reflecting particularly
dangerous conduct as grounds to deny
eligibility for asylum.

6. Domestic Assault or Battery, Stalking,
or Child Abuse

Relying on the authority under
section 208(b)(2)(B)(ii) of the INA, the
proposed regulation would also render
aliens convicted of federal, state, tribal,
or local offenses involving conduct
amounting to domestic assault or
battery, stalking, or child abuse in the
domestic context ineligible for asylum,
irrespective of whether those offenses
qualify as felonies or misdemeanors.
Relying solely on the Attorney General
and the Secretary’s authority under
section 208(b)(2)(C) of the INA, the
regulation would also render ineligible
aliens who engaged in acts of battery
and extreme cruelty in a domestic
context in the United States, regardless
of whether such conduct resulted in a
criminal conviction. Notably, the
asylum statute already contemplates
that individuals who engage in certain
harmful behavior will be ineligible,
regardless of whether that behavior
resulted in a conviction. 8 U.S.C.
1158(b)(2)(A)(), (iii)—(v). Finally, the
proposed regulation would except from
the ineligibility bar aliens who have
been battered or subjected to extreme
cruelty and who were not the primary
perpetrators of violence in their
relationships.

Some of the offenses described above
may already render an alien ineligible
for asylum, to the extent that a
particular conviction qualifies as an
aggravated felony. For instance,
aggravated felonies encompass “murder,
rape, or sexual abuse of a minor,” 8
U.S.C. 1101(a)(43)(A), as well as any
“crime of violence . . . for which the
term of imprisonment [is] at least one
year,” id. 1101(a)(43)(F). Convictions for
such offenses automatically constitute
“particularly serious crimes” for
purposes of 8 U.S.C. 1158(b)(2)(A)(ii).
See 8 U.S.C. 1158(b)(2)(B)(i). But, as
noted, due to the application of the
categorical approach, many state
convictions that involve sexual abuse or
domestic violence-related offenses may
not qualify as aggravated felonies. E.g.,
Larios-Reyes, 843 F.3d at 149-50 (alien’s
conviction under Maryland law for
sexual abuse of a victim under the age
of 14 did not amount to the aggravated
felony of ““sexual abuse of a minor”);
Ortega-Mendez v. Gonzales, 450 F.3d
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1010, 1021 (9th Cir. 2006) (holding that
a conviction for battery under California
Penal Code section 242 is not a ““crime
of violence” within the meaning of 18
U.S.C. 16(a) and thus is not a “‘crime of
domestic violence” within the meaning
of 8 U.S.C. 1227(a)(2)(E)(1)); Tokatly v.
Ashcroft, 371 F.3d 613, 624 (9th Cir.
2004) (“Applying Taylor, a court may
not look beyond the record of
conviction to determine whether an
alien’s crime was one of ‘violence,” or
whether the violence was ‘domestic’
within the meaning of the provision.”).

The Board has routinely deemed some
of the identified domestic violence
offenses as particularly serious crimes,
and many of those decisions have been
upheld on appeal. See Pervez v. Holder,
546 F. App’x 157, 159 (4th Cir. 2013)
(attempted indecent liberties with a
child constituted a particularly serious
crime even where ‘“no child was
actually harmed”’); Lara-Perez v. Holder,
517 F. App’x 255 (5th Cir. 2013) (lewd
and lascivious acts with a child
constituted particularly serious crime);
Uzoka v. Att’y Gen., 489 F. App’x 595
(3d Cir. 2012) (endangering welfare of a
child constituted a particularly serious
crime); Sosa v. Holder, 457 F. App’x 691
(9th Cir. 2011) (willful infliction of
corporal injury on a spouse or
cohabitant constituted a particularly
serious crime); Hernandez-Vasquez v.
Holder, 430 F. App’x 448 (6th Cir. 2011)
(child endangerment constituted a
particularly serious crime); Matter of
Singh, 25 I&N Dec. 670, 670 (BIA 2012)
(stalking offense constituted a crime of
violence). But the Board’s case-by-case
assessment of each domestic violence
conviction does not cover all of the
offenses identified above, and it would
not cover domestic violence that does
not result in a conviction, as the

proposed rule would.
e Attorney General and the

Secretary propose classifying domestic
violence convictions as particularly
serious crimes under section
208(b)(2)(B)(ii) of the INA, 8 U.S.C.
1158(b)(2)(B)(ii), because violent
conduct, or conduct creating a
substantial risk of violence against the
person, generally constitutes a
particularly serious offense rendering an
alien ineligible for asylum or
withholding of removal. Matter of
E-A-, 26 I&N Dec. 1, 9 n.3 (BIA 2012)
(a “serious” crime involves “a
substantial risk of violence and harm to
persons”); Matter of Frentescu, 18 I&N
Dec. 244, 247 (BIA 1982) (“Crimes
against persons are more likely to be
categorized as ‘particularly serious

crimes.””).
Even if all of the proposed domestic

violence offenses would not qualify as
particularly serious crimes, convictions

for such offenses—as well as engaging
in conduct involving domestic violence
that does not result in a conviction—
should be a basis for ineligibility for
asylum under section 208(b)(2)(C) of the
INA. Domestic violence is particularly
reprehensible because the perpetrator
takes advantage of an “especially
vulnerable” victim. Carrillo v. Holder,
781 F.3d 1155, 1159 (9th Cir. 2015).
Congress enacted grounds for
removability for domestic violence
offenses because “[wlhen someone is an
alien and has already shown a
predisposition toward violence against
women and children, we should get rid
of them the first time.” See 142 Cong.
Rec. S4058-02, S4059 (daily ed. Apr.
24, 1996) (statement of Senator Dole on
his amendment adding grounds for
removability under subsection (E) to 8
U.S.C. 1227(a)(2)). Congress included
stalking within the same statutory
provision as domestic violence offenses
that make an alien subject to removal
because it is a ““vicious act:” “Of all the
women killed in the United States by
husbands or boyfriends, 90 percent were
stalked before being murdered.” Id. In
addition, “[s]talking behavior often
leads to violence which may result in
the serious injury or death of stalking
victims.” Id. Congress also included
child abuse within the same statutory
provision as domestic violence offenses,
noting that child abuse includes a range
of serious maltreatment, such as
negligence, physical abuse, sexual
abuse, emotional abuse, and medical
negligence. See id. (statement of Senator
Coverdale). “[American] society will not
tolerate crimes against women and
children.” Id. (statement of Senator Dole
on his amendment to add subsection (E)
to 8 U.S.C. 1227(a)(2)). The same
rationale should render aliens who
commit domestic violence in the United
States ineligible for the discretionary
benefit of asylum. Denying asylum
eligibility to an alien who has engaged
in domestic violence accords with the
aim of “‘send[ing] a message that we will
protect our citizens against [domestic]
assaults” committed by aliens. Id.

The portions of the proposed
regulation that require a conviction
would permit the adjudicator to assess
all reliable evidence in order to
determine whether that conviction
amounts to a domestic violence offense.
In limited circumstances, a similar type
of analysis already occurs in the
removal context. Although the ground
of removability at 8 U.S.C.
1227(a)(2)(E)(ii)—which applies to
individuals who violate certain portions
of a protective order—does not require
a criminal conviction, it does require a
judicial order. See Garcia-Hernandez v.

Boente, 847 F.3d 869, 872 (7th Cir.
2017) (““The text of [8 U.S.C.
1227(a)(2)1(E)(ii) does not depend on a
criminal conviction but on what a court
‘determines’ about the alien’s
conduct.”). That ground of removability
requires the immigration judge to
consider ““the probative and reliable
evidence regarding what a State court
has determined about the alien’s
violation [of a protective order].” Matter
of Medina-Jimenez, 27 1&N Dec. 399,
401 (BIA 2018). And, under 8 U.S.C.
1227(a)(2)(E)(i), which requires a
conviction, the immigration judge may
still apply a circumstance-specific
approach to determine whether the
“domestic relationship component” of
that removability ground is met.
Hernandez-Zavala v. Lynch, 806 F.3d
259, 266—67 (4th Cir. 2015); Matter of
Estrada, 26 1&N Dec. 749, 752-53 (BIA
2016) (“[TThe circumstance-specific
approach is properly applied in
analyzing the domestic nature of a
conviction to determine if it is for a
crime of domestic violence.”’). Because
some states may not have separate
offenses for the different types of
conduct recognized in federal law as
domestic violence offenses, relying on
such a factual inquiry would “clos[e]
the. . . loopholes” where aliens might
otherwise escape the immigration
consequences due to the vagaries of
states’ laws. 142 Cong. Rec. S4058-02,
S4059 (statement of Senator Dole).

For similar reasons, the portions of
the proposed rule at 8 CFR
208.13(c)(6)(vii) and 1208.13(c)(6)(vii),
which would not require a conviction to
trigger ineligibility, allow the
adjudicator to consider what conduct
the alien engaged in to determine if the
conduct amounts to a covered act of
battery or extreme cruelty. There is
precedent for such a conduct-specific
inquiry in the asylum statute, see INA
208(b)(2)(A)(i), 8 U.S.C. 1158(b)(2)(A)(1),
as well as in the removability context,
see INA 237(a)(1)(E), 8 U.S.C.
1227(a)(1)(E); see also Meng v. Holder,
770 F.3d 1071, 1076 (2d Cir. 2014)
(reviewing the record evidence to
determine whether it supported the
agency’s finding that the applicant’s
conduct triggered section
1158(b)(2)(A)(i)’s persecutor bar);
Santiago-Rodriguez v. Holder, 657 F.3d
820, 829 (9th Cir. 2011) (explaining that
a factual admission may be sufficient to
satisfy the Government’s burden of
demonstrating removability under
section 1227(a)(1)(E)(1)). Moreover, this
conduct-specific inquiry is materially
similar to the inquiry already
undertaken in situations in which an
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alien seeks to obtain immigration
benefits based on domestic violence
actions that do not necessarily result in
a conviction. See, e.g., 8 U.S.C.
1229b(b)(2)(A); 8 CFR 204.2(c)(1)(1)(E),
(c)(2)(vi), (c)(2)(iv), (e)()()(E), (e)(1)(vi),
and (e)(2)(iv).

Finally, the proposed regulation
would exempt from the ineligibility bar
aliens who have been battered or
subjected to extreme cruelty and who
were not the primary perpetrators of
violence in their relationships. These
aliens are generally described in section
237(a)(7)(A) of the INA, 8 U.S.C.
1227(a)(7)(A), which provides a waiver
of the domestic violence and stalking
removability ground when it is
determined that the alien (1) was acting
in self-defense; (2) was found to have
violated a protection order intended to
protect the alien; or (3) committed, was
arrested for, was convicted of, or pled
guilty to committing a crime that did
not result in serious bodily injury and
where there was a connection between
the crime and the alien’s having been
battered or subjected to extreme cruelty.
Although section 237(a)(7)(A) of the
INA, 8 U.S.C. 1227(a)(7)(A), excepts
such aliens from removability only if
they are granted a discretionary waiver,
the proposed rule would except all
aliens who satisfy the above criteria
from the proposed asylum bar. Asylum
officers or immigration judges could
thus make factual determinations
regarding whether an alien fit into this
category, making the exception more
administrable and uniform in the
asylum context. The Departments
believe that this exception would
provide important protections for
domestic violence victims.

7. Convictions for Certain Misdemeanor
Offenses

The proposed regulation would also
make certain misdemeanor offenses bars
to asylum based on the authority to
create new grounds for ineligibility in
section 208(b)(2)(C) of the INA, 8 U.S.C.
1158(b)(2)(C). Other provisions of the
INA render aliens ineligible for other
benefits based on convictions for certain
misdemeanors. See, e.g., INA
244(c)(2)(B)@{), 8 U.S.C. 1254a(c)(2)(B)(i)
(barring aliens from eligibility for
temporary protected status if they have
been convicted of two or more
misdemeanors in the United States).
The proposed rule would designate
offenses involving the use of fraudulent
documents, the receipt of public
benefits under false pretenses, or the
possession or trafficking of drugs as
disqualifying for purposes of asylum,
even if such offenses are misdemeanors
rather than felonies. The proposed

regulation would define a misdemeanor
in this context as a crime defined as a
misdemeanor by the jurisdiction of
conviction, or that involves a potential
penalty of one year or less in prison.
Convictions for such misdemeanor
offenses should be disqualifying
because these offenses inherently
undermine public safety or Government
integrity.

The Departments also seek public
comment on whether (and, if so, how)
to differentiate among misdemeanor
convictions that should warrant
designation as grounds for ineligibility
for asylum. Are there any additional
misdemeanor convictions that should be
bars to asylum eligibility? Conversely,
should any of the below proposed
misdemeanor bars be eliminated?

a. Fraudulent Document Offenses

The Departments propose to make
aliens ineligible for asylum when they
are convicted of a federal, state, tribal,
or local misdemeanor for the possession
or use, without lawful authority, of an
identification document, authentication
feature, or false identification document
as defined in 18 U.S.C. 1028(d). Aliens
convicted of falsifying passports or
other identity documents where the
term of imprisonment is at least a year
are already ineligible for asylum (unless
the conduct was a first-time offense for
purposes of aiding a specified family
member) because such conduct
constitutes an aggravated felony under 8
U.S.C. 1101(a)(43)(P). Other felonies
relating to fraudulent document offenses
would be encompassed within the
proposed eligibility bar for felony
convictions.

The Attorney General and the
Secretary believe that fraudulent
document offenses pose such a
significant affront to government
integrity that even misdemeanor
fraudulent document offenses should
disqualify aliens from eligibility for
asylum. Proper identity documentation
is critical in the immigration context.
See Noriega-Perez v. United States, 179
F.3d 1166, 1173—74 (9th Cir. 1999).
Furthermore, as Congress acknowledged
when it passed the REAL ID Act of
2005, Public Law 109-13, preserving the
integrity of identity documents is
critical for general national security and
public safety reasons. The United States
has taken concrete steps to protect all
Government-issued identification
documents by making the process to
obtain identification documents more
rigorous. See, e.g., H.R. Rep. No. 109—
72, at 179 (2005) (Conf. Rep.)
(explaining that the REAL ID Act was
passed in part to “‘correct the chronic
weakness among many of the states in

the verification of identity” for the
purpose of issuing Government
identification documents).

The use of fraudulent documents,
especially involving the appropriation
of someone else’s identity, so strongly
undermines government integrity that it
would be inappropriate to allow an
individual convicted of such an offense
to obtain the discretionary benefit of
asylum.

Despite the concerns articulated
above, the proposed rule would provide
an exception for the bar to asylum based
on convictions for use or misuse of
identification documents if the alien can
show that the document was presented
before boarding a common carrier for
the purpose of coming to the United
States, that the document relates to the
alien’s eligibility to enter the United
States, that the alien used the document
to depart a country in which the alien
has claimed a fear of persecution, and
that the alien claimed a fear of
persecution without delay upon
presenting himself or herself to an
immigration officer upon arrival at a
United States port of entry. This
exception is consistent with distinctions
regarding certain document-related
offenses made in Matter of Pula, 19 I&N
Dec. at 47475, existing statutes, see
INA 274C(a)(6) and (d)(7), 8 U.S.C.
1324c(a)(6) and (d)(7), and existing
regulations, see 8 CFR 270.2(j) and
1270.2(j); see also Matter of Kasinga, 21
I&N Dec. 357, 368 (BIA 1996) (use of
fraudulent passport to come to the
United States was not a significant
adverse factor where, upon arrival,
applicant told the immigration inspector
the truth). Other than this exception,
aliens seeking to enter, remain, obtain
employment, or obtain benefits and
services who are convicted of using
false or fraudulent documents should
not be eligible for asylum.

b. Public Benefits Offenses

Many aliens are legally entitled to
receive certain categories of federal
public benefits. 8 U.S.C. 1611, 1641.
The unlawful receipt of public benefits,
however, burdens taxpayers and drains
a system intended to assist lawful
beneficiaries. The inherently pernicious
nature of such conduct has previously
led the Government to prioritize
enforcement of the immigration laws
against such offenders, see Enhancing
Public Safety in the Interior of the
United States, Exec. Order No. 13768,
82 FR 8799 (Jan. 25, 2017), and this
pernicious conduct warrants the use of
the Attorney General and the Secretary’s
authority to bar convicted individuals
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from receiving the discretionary benefit
of asylum.8

c. Controlled Substances Offenses

Relying on the authority in section
208(b)(2)(C) of the INA, 8 U.S.C.
1158(b)(2)(C), the Departments propose
to make aliens ineligible for asylum
when they are convicted of a federal,
state, tribal, or local misdemeanor
involving controlled-substances
offenses. Specifically, the Departments
propose that a conviction for possession
or trafficking of a controlled substance
or controlled-substance paraphernalia,
other than a single offense involving
possession for one’s own use of 30
grams or less of marijuana, should
disqualify an alien from eligibility for
asylum.

Aliens who violate controlled
substance laws may be removable, see
INA 212(a)(2)(A)({)), 237(a)(2)(B)(i), 8
U.S.C. 1182(a)(2)(A)({1)(ID),
1227(a)(2)(B)(i), and they would already
be barred from receiving asylum to the
extent a controlled-substance offense
constitutes an aggravated felony, see
INA 208(b)(2)(B)(i), 8 U.S.C.
1158(b)(2)(B)(i); see also INA
101(a)(43)(B), 8 U.S.C. 1101(a)(43)(B);
United States v. Valdivia-Flores, 876
F.3d 1201, 1206—07 (9th Cir. 2017)
(controlled-substances offenses are
aggravated felonies under the INA if
they meet the definition of trafficking or
involve state analogues to federal
trafficking offenses). Furthermore, in
cases that the courts of appeals have
often upheld, the Board has concluded
that various controlled-substances
offenses can constitute particularly
serious crimes even if they do not rise
to the level of aggravated felonies. See,
e.g., Herrera-Davila v. Sessions, 725 F.
App’x 589, 590 (9th Cir. 2018) (the
Board and immigration judge did not err
in determining that an immigrant’s
conviction for drug possession
constituted a particularly serious crime
for both asylum and withholding of
removal); Vaskovska v. Lynch, 655 F.
App’x 880, 884 (2d Cir. 2016) (the Board
did not err in determining that an
alien’s conviction for drug possession
was “‘a particularly serious crime
rendering her ineligible for asylum and
withholding of removal”); Bertrand v.
Holder, 448 F. App’x 744, 745 (9th Cir.
2011) (the Board did not err in
determining that an alien’s conviction
for selling cannabis constituted a

81n Fiscal Year (“FY”) 2017, approximately 20
percent of Government benefits fraud offenders at
the federal level were not U.S. citizens. See U.S.
Sentencing Comm’n, Quick Facts, https://
www.ussc.gov/sites/default/files/pdf/research-and-
publications/quick-facts/Government_Benefits
Fraud FY17.pdf.

particularly serious crime for purposes
of both asylum and withholding of
removal). Additionally, drug
paraphernalia possession can include
certain equipment associated with the
use, manufacture, packaging, or sale of
illegal drugs. See, e.g., 21 U.S.C. 863(d).
Under the proposed eligibility bar for
felonies, all felony convictions relating
to controlled substances would become
a basis for ineligibility for asylum.

The Departments further propose to
implement a new bar for asylum to
include convictions for misdemeanors
involving the trafficking or possession
of controlled substances. Both
possessors and traffickers of controlled
substances pose a direct threat to the
public health and safety interests of the
United States, and they should not be
entitled to the benefit of asylum. The
harmful effects of controlled substance
offenses have been recognized
consistently by policymakers and
courts. “[Flar more people die from the
misuse of opioids in the United States
each year than from road traffic
accidents or violence.” United Nations
Office on Drugs and Crime, World Drug
Report: Executive Summary,
Conclusions, and Policy Implications 10
(2017). As Attorney General Ashcroft
previously recognized in an
immigration opinion, ‘“[tlhe harmful
effect to society from drug offenses has
consistently been recognized by
Congress in the clear distinctions and
disparate statutory treatment it has
drawn between drug offenses and other
crimes.” Matter of Y-L-, 23 1&N Dec.
270, 275 (A.G. 2002). He concluded that
the “unfortunate situation” of drug
abuse and related crime “has reached
epidemic proportions and . . . tears the
very fabric of American society.” Id.
The federal courts have agreed that drug
offenses are serious, and have noted that
“immigration laws clearly reflect strong
congressional policy against lenient
treatment of drug offenders.” Ayala-
Chavez v. U.S. INS, 944 F.2d 638 (9th
Cir. 1991) (quoting Blackwood v. INS,
803 F.2d 1165, 1167 (11th Cir. 1988));
see also Hazzard v. INS, 951 F.2d 435,
438 (1st Cir. 1991); cf. Mason v. Brooks,
862 F.2d 190, 194 (9th Cir. 1988)
(“Congress has forcefully expressed our
national policy against persons who
possess controlled substances by
enacting laws . . . to exclude them from
the United States if they are aliens.”).

For these reasons, the proposed bar on
asylum eligibility is consistent with the
INA’s current treatment of controlled-
substance offenses. Nevertheless, the
Departments also propose a limited
exception to the proposed bar for
convictions involving a single offense
involving possession for one’s own use

of 30 grams or less of marijuana. That
exception would be consistent with an
existing exception in the removability
context: One who is convicted of a
single offense of simple possession of
marijuana is not automatically
removable under the INA. See INA
237(a)(2)(B)(), 8 U.S.C. 1227(a)(2)(B)({).
An alien with the same conviction
would be inadmissible, but has a
statutory right to request a waiver,
which the Attorney General or the
Secretary may grant in his or her
discretion. See INA 212(a)(2)(A)@E)(I),
(h), 8 U.S.C. 1182(a)(2)(A){1)(ID), (h); 8
CFR 212.7(d) and 1212.7(d); see also
INA 103(a), 8 U.S.C. 1103(a).

The Departments seek public
comment on how to differentiate among
controlled substance offenses. Are there
offenses that are currently designated as
a controlled substance offense in one or
more relevant jurisdictions in the
United States that should not be
categorical bars to asylum eligibility? In
addition to seeking public comment on
whether this proposed definition is
over-inclusive, the Departments seek
comment on whether it might be under-
inclusive: Are there crimes that would
not fall under this definition that should
be made categorical bars?

B. Clarifying the Effect of Criminal
Convictions

The proposed regulations governing
ineligibility for asylum would also set
forth criteria for determining whether a
vacated, expunged, or modified
conviction or sentence should be
recognized for purposes of determining
whether an alien is eligible for asylum.
The proposed rule would apply the
same set of principles to federal, state,
tribal, or local convictions that are
relevant to the eligibility bars described
above. The rule would not apply to
convictions that exist prior to the
effective date of the proposed
regulation. For convictions or sentences
imposed thereafter, the proposed rule
would provide that (1) vacated or
expunged convictions, or modified
convictions or sentences, remain valid
for purposes of ascertaining eligibility
for asylum if courts took such action for
rehabilitative or immigration purposes;
(2) an immigration judge or other
adjudicator may look to evidence other
than the order itself to determine
whether the order was issued for
rehabilitative or immigration purposes;
(3) the alien bears the burden of
establishing that the vacatur,
expungement, or sentence modification
was not for rehabilitative or immigration
purposes; (4) the alien must further
establish that the court had jurisdiction
and authority to alter the relevant order;
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and (5) there exists a rebuttable
presumption against the effectiveness,
for immigration purposes, of the order
vacating, expunging, or modifying a
conviction or sentence if either (i) the
order was entered after the initiation of
any removal proceeding; or (ii) the alien
moved for the order more than one year
after the date of the original order of
conviction or sentencing. The rule
would thus ensure that aliens do not
have their convictions vacated or
modified for purported rehabilitative
purposes that are, in fact, for
immigration purposes.

The authority of the Attorney General
and the Secretary to promulgate this
proposed rule derives from sections
208(b)(2)(B)(ii) and (C) of the INA, 8
U.S.C. 1158(b)(2)(B)(ii) and (C).
Prescribing the effect to be given to
vacated, expunged, or modified
convictions or sentences is an ancillary
aspect of prescribing which criminal
convictions should constitute
“particularly serious crimes” for
purposes of asylum ineligibility, as well
as prescribing additional limitations or
conditions on asylum eligibility.
Additionally, the Attorney General
possesses general authority under
section 103(g)(2) of the INA, 8 U.S.C.
1103(g)(2), to “establish such
regulations . . . as the Attorney General
determines to be necessary for carrying
out this section.” See Tamenut, 521
F.3d at 1004 (describing section
1103(g)(2) as ““a general grant of
regulatory authority”).? Similarly,
Congress has conferred upon the
Secretary the authority to “establish
such regulations . . . as he deems
necessary for carrying out his authority
under the provisions of [the INA].” INA
103(a)(1), (3), 8 U.S.C. 1103(a)(1), (3).

First, regarding the immigration effect
of expungements, vacaturs, or sentence
modifications, the rule would codify the
principle set forth in Matter of Thomas
and Thompson, 27 1&N Dec. 674 (A.G.
2019), that, if the underlying reason for
the vacatur, expungement, or
modification was for “rehabilitation or
immigration hardship,” the conviction
remains effective for immigration
purposes. Id. at 680; see also id.

9The Attorney General has previously exercised
his authorities to address related questions
regarding what immigration effect should be given
to expunged convictions. For example, in 1959,
Attorney General Rogers concluded that certain
narcotics convictions would survive subsequent
expungement for purposes of the immigration laws.
Matter of A-F-, 8 I&N Dec. 429, 445—46 (A.G. 1959).
More recently, Attorney General Ashcroft held that,
in light of the INA’s definition of “conviction,” an
alien whose firearms conviction was expunged
pursuant to section 1203.4 of the California Penal
Code remained “convicted”” for immigration
purposes. Matter of Luviano-Rodriguez, 23 I&N Dec.
718, 718 (A.G. 2005).

(distinguishing between convictions
vacated on the basis of a procedural or
substantive defect in the underlying
proceeding and those vacated because of
post-conviction events, such as
rehabilitation or immigration
hardships); Matter of Pickering, 23 1&N
Dec. 621 (BIA 2003) (finding that a
conviction remains valid for
immigration purposes if the conviction
is vacated for reasons unrelated to the
merits of the underlying criminal
proceedings), rev’d on other grounds by
Pickering v. Gonzales, 465 F.3d 263,
267-70 (6th Cir. 2006).

Courts of appeals have repeatedly
accepted this principle. The Second
Circuit deemed it ‘‘reasonable” for the
Board to conclude in Pickering that
convictions vacated for rehabilitative
reasons are still effective for purposes of
immigration consequences. Saleh v.
Gonzales, 495 F.3d 17, 24 (2d Cir. 2007).
That interpretation is “entirely
consistent with Congress’s intent in
enacting the 1996 amendments to
broaden the definition of conviction and
advances the two purposes earlier
identified by the Board: It focuses on the
original attachment of guilt (which only
a vacatur based on some procedural or
substantive defect would call into
question) and imposes uniformity on
the enforcement of immigration laws.”
Id.; see also Pinho v. Gonzales, 432 F.3d
193, 215 (3d Cir. 2005) (applying
Pickering to conclude that a conviction
was vacated “based on a defect in the
underlying criminal proceedings,” not
for rehabilitative or immigration
purposes); cf. Dickerson v. New Banner
Inst., Inc., 460 U.S. 103, 120 (1983)
(accepting that Congress need not “‘be
bound by post-conviction state actions

. . that vary widely from State to State
and that provide less than positive
assurance that the person in question no
longer poses an unacceptable risk of
dangerousness”).

For similar reasons, the rule would
provide that court orders modifying
criminal sentences for rehabilitative
purposes should also have no effect on
the alien’s eligibility for asylum. See
Matter of Thomas and Thompson, 27
I&N Dec. at 680 (explaining that “the
Pickering test should apply to state-
court orders that modify, clarify, or
otherwise alter the term of
imprisonment or sentence associated
with a state-court conviction”).

Second, to avoid gamesmanship and
manipulation in the drafting of orders
vacating a conviction or modifying a
criminal sentence, the proposed
regulations would allow an adjudicator
to look beyond the face of the order to
determine whether it was issued for
rehabilitative or immigration purposes

and to determine whether the other
requirements of proposed 8 CFR
208.13(c)(7)(v) and 1208.13(c)(7)(v) have
been met, notwithstanding the putative
basis of the order on its face. This rule
is largely consistent with existing
precedent. See Rodriguez v. U.S. Att’y
Gen., 844 F.3d 392, 396—-97 (3d Cir.
2016) (applying this approach and
looking to court records absent a clear
explanation for the basis of the order in
the order itself); see also Cruz v. Att’y
Gen., 452 F.3d 240, 244, 248 (3d Cir.
2006) (holding that the Board could
reasonably determine that a conviction
was vacated to avoid immigration
consequences where a state prosecutor’s
letter stipulating the terms of a
settlement agreement explicitly stated
that the petitioner’s scheduled
deportation was a reason for the state’s
support for vacating the conviction).

Third, the proposed rule would
clarify that the alien bears the burden of
establishing that the vacatur,
expungement, or sentence modification
was not for rehabilitative or immigration
purposes. Therefore, if the record is
inconclusive based on a standard of
preponderance of the evidence, the
order should not be given effect for
immigration purposes. The burden of
proof is on the alien because the INA
places the overall burden to establish
asylum eligibility on the alien. See INA
208(b)(1)(B)(i), 8 U.S.C. 1158(b)(1)(B)({);
Marikasiv. Lynch, 840 F.3d 281, 287
(6th Cir. 2016). Where there is evidence
that “one or more of the grounds for
mandatory denial of the application for
relief may apply,” the applicant bears
the burden of establishing that the bar
at issue does not apply. 8 CFR
1240.8(d). Consistent with this
principle, in an analogous context, the
Eighth Circuit has held that, because the
INA places the burden of proof on the
alien to establish eligibility for
cancellation of removal, a form of
discretionary relief, the alien bears the
burden to prove that he has no
disqualifying convictions, including the
burden to show that the vacatur of any
disqualifying conviction was not for
rehabilitative purposes. Andrade-
Zamora v. Lynch, 814 F.3d 945, 949 (8th
Cir. 2016).10 This allocation of the

10In contrast, when DHS uses a criminal
conviction to prove deportability of an admitted
alien, some courts have held that the Government
bears the burden of establishing that a subsequent
vacatur of that conviction should not be recognized
because the vacatur was granted for immigration
purposes. See Nath v. Gonzales, 467 F.3d 1185,
1188-89 (9th Cir. 2006); Pickering, 465 F.3d at 268—
69 & n.4. Unlike applications for asylum and other
forms of relief, where the alien has the burden of
proving eligibility, the Government bears the
burden of establishing that an admitted alien is
Continued
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burden of proof makes sense because, as
the Board and federal courts have noted,
an alien is in the “best position” to
present evidence on the issue. Id. at 950.
The alien “was a direct party to the
criminal proceeding leading to the
vacation of his conviction and is
therefore in the best position to know
why the conviction was vacated and to
offer evidence related to the record of
conviction.” Matter of Chavez-Martinez,
24 1&N Dec. 272, 274 (BIA 2007); see
also Rumierz v. Gonzales, 456 F.3d 31,
39 (1st Cir. 2006) (outlining several
other reasons that placing the burden on
the alien is rational, such as similar
burden allocations in the context of
criminal law and habeas petitions).

Fourth, the rule would provide that
the alien must establish that the court
issuing an order vacating or expunging
a conviction or modifying a sentence
had jurisdiction and authority to do so.
This requirement would be consistent
with Board precedent, which provides
that facially valid orders can be
disregarded based on a lack of
jurisdiction. See, e.g., Matter of F-, 8
1&N Dec. 251 (BIA 1959) (“[Tlhe
presumption of regularity and of
jurisdiction [of a state court order] may
be overcome by extrinsic evidence or by
the record itself.”’); ¢f. Adam v. Saenger,
303 U.S. 59, 62 (1938) (“If it appears on
its face to be a record of a court of
general jurisdiction, such jurisdiction
over the cause and the parties is to be
presumed unless disproved by extrinsic
evidence, or by the record itself. . . .
But in a suit upon the judgment of
another state the jurisdiction of the
court which rendered it is open to
judicial inquiry . . . and when the
matter of fact or law on which
jurisdiction depends was not litigated in
the original suit it is a matter to be
adjudicated in the suit founded upon
the judgment.” (citations omitted)). In
short, an order purporting to vacate,
expunge, or otherwise modify a
conviction or sentence is inoperative for
purposes of immigration law if the state
court lacked jurisdiction over the
subject matter or the parties to the
action.

Jurisdictional defects in court orders
might arise in a number of ways. For
example, in United States v. Garza-
Mendez, 735 F.3d 1284 (11th Cir. 2013),
a criminal sentencing case, the Eleventh
Circuit refused to recognize a
clarification order issued by a state
judge after the sentencing judge had
ordered the defendant to serve 12
months of confinement. The Eleventh
Circuit rejected the “subjective,

deportable by clear and convincing evidence. INA
240(c)(3)(A), 8 U.S.C. 1229a(c)(3)(A).

interpretive clarification order,” noting
that it was obtained from a different
judge, long after entry of the original
sentence, for the purpose of preventing
enhancement of the defendant’s
sentence for unlawful reentry in federal
court. Id. at 1289; cf. Herrera v. U.S.
Att’y Gen., 811 F.3d 1298, 1299-1301
(11th Cir. 2016) (affirming a Board
decision declining to give effect to
orders clarifying that defendants were
never sentenced to terms of confinement
when the original sentencing orders
clearly stated to the contrary). A
jurisdictional defect could also arise
where state law limits the court’s
authority to grant post-conviction relief
in certain ways, such as by imposing a
time limitation. See Matter of Estrada,
26 1&N Dec. at 756 (noting that section
17-10-1(f) of the Georgia Code
Annotated imposes strict time limits
with respect to a sentencing court’s
ability to change or “modify” a
sentence).

Finally, the proposed rule creates a
rebuttable presumption that the order
vacating or expunging the conviction or
modifying the sentence was issued for
immigration purposes if either (1) the
order was entered after the initiation of
any proceeding to remove the alien from
the United States; or (2) the alien moved
for the order more than one year after
the date of the original order of
conviction or sentencing.

Precedents establish that the timing of
such a process is relevant to whether the
resulting order should be recognized for
immigration purposes. The initiation of
such a process after removal
proceedings have commenced naturally
raises an inference that the resulting
order was issued for immigration or
rehabilitative purposes. For instance, in
Andrade-Zamora, the Eighth Circuit
refused to credit a state court’s vacatur
of a conviction when the vacatur
occurred two weeks after the
Government commenced removal
proceedings based on the conviction,
and where the state court also modified
the alien’s sentence for a different
conviction in an apparent attempt to fit
the conviction within an exception to a
criminal ground of removability. 814
F.3d at 949. The court affirmed the
Board’s refusal to recognize the vacatur
and modification, reasoning: “The
timing and effect of the order . . . raise
an inference the state court did not
vacate the conviction on a substantive
or procedural ground, but rather to
avoid the immigration consequences of
the conviction.” Id. at 949-50.

Further, the rule would create a
rebuttable presumption providing that if
more than a year has passed between
the original conviction and the alien’s

effort to seek a subsequent vacatur or
expungement of a conviction, or the
modification of sentence, the
immigration adjudicator should weigh
that fact against recognizing the vacatur
or modification. It is reasonable to
conclude that an alien who has a
meritorious challenge to a criminal
conviction based on a procedural or
substantive defect is more likely to seek
post-conviction relief sooner than an
alien who is seeking relief on
rehabilitative grounds, and who might
delay such a challenge until DHS
commences immigration proceedings or
attempts to remove the alien. See
Rumierz, 456 F.3d at 38 (affirming the
Board’s refusal to recognize a vacatur
and the Board’s reasoning that “Rumierz
could easily have sought to vacate the
January 1994 Vermont conviction and
have presented the vacated conviction
to the [Board] in the six years before the
[Board’s] 2000 order”). This rule
promotes finality in immigration
proceedings by encouraging an alien to
act diligently if there is a legitimate
basis to challenge a conviction or
sentence.

C. Reconsiderations of Discretionary
Denials of Asylum

The proposed rule would remove the
automatic review of a discretionary
denial of an alien’s asylum application
by removing and reserving paragraph (e)
in 8 CFR 208.16 and 1208.16. The
present regulation provides that the
denial of asylum shall be reconsidered
in the event that an applicant is denied
asylum solely in the exercise of
discretion, and the applicant is
subsequently granted withholding of
deportation or removal under this
section, thereby effectively precluding
admission of the applicant’s spouse or
minor children following to join him or
her. Factors to be considered include
the reasons for the denial and
reasonable alternatives available to the
applicant such as reunification with his
or her spouse or minor children in a
third country. This provision, however,
has proved confusing, inefficient, and
unnecessary.

The courts of appeals have expressed
ongoing confusion related to this
provision. For example, the regulation
states that when an asylum application
is denied in the exercise of discretion,
but withholding of removal is granted,
“the denial of asylum shall be
reconsidered,” but the regulation does
not say who shall reconsider the denial,
when the reconsideration shall occur, or
how the reconsideration is to be
initiated. See Shantu v. Lynch, 654 F.
App’x 608, 613—-14 (4th Cir. 2016)
(discussing these ambiguities); see also
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Huang v. INS, 436 F.3d 89, 93 (2d Cir.
2006). These ambiguities have not been
“definitively resolved,” Shantu, 654 F.
App’x at 614, and continued litigation
on these questions would be an ongoing
burden for applicants, the immigration
system, and courts.

Further, mandating that the decision
maker reevaluate the very issue just
decided is an inefficient practice that, in
the view of the Departments, grants
insufficient deference to the original fact
finding and exercise of discretion. The
regulation also appears unnecessary
given that other regulations provide
multiple avenues to challenge or
otherwise seek to change a discretionary
denial of asylum coupled with a grant
of withholding of removal.1? First, an
immigration judge may reconsider that
decision upon his or her own motion. 8
CFR 1003.23(b)(1). Second, the alien
may file a motion to reconsider. Id.
Third, the alien may also appeal the
decision to the Board. 8 CFR 1003.38.
The existence of at least three
alternative processes for altering a
discretionary denial of asylum obviates
the need for a mandatory fourth.
Moreover, the objective of facilitating
family reunification, see Huang, 436
F.3d at 93 (describing 8 CFR 1208.16(e)
as “manifestly a law designed to further
family reunification”), can be fulfilled
even in the absence of the existing
reconsideration provision because the
immigration judge (or other decision
maker) already considers these factors
when making a discretionary decision
in the first instance, see Fisenko v.
Lynch, 826 F.3d 287, 292 (6th Cir. 2016)
(stating that “a ‘crucial factor in
weighing asylum as a discretionary
matter’ is family reunification” (internal
quotation marks and citation omitted)).

IV. Regulatory Requirements

A. Regulatory Flexibility Act

The Departments have reviewed this
proposed rule in accordance with the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.)) and have determined that this
rule will not have a significant
economic impact on a substantial
number of small entities. The rule
would not regulate “small entities” as
that term is defined in 5 U.S.C. 601(6).
Only individuals, rather than entities,
are eligible to apply for asylum, and
only individuals are eligible to apply for
asylum or are otherwise placed in
immigration proceedings.

11 With respect to the DHS regulation at 8 CFR
208.16(e), if USCIS denies an individual’s asylum
application on discretionary grounds, USCIS does
not have jurisdiction to consider withholding of
removal eligibility because withholding of removal
determinations are made by immigration judges and
the Board.

B. Unfunded Mandates Reform Act of
1995

This proposed rule will not result in
the expenditure by state, local, and
tribal governments, in the aggregate, or
by the private sector, of $100 million or
more in any one year, and it will not
significantly or uniquely affect small
governments. Therefore, no actions were
deemed necessary under the provisions
of the Unfunded Mandates Reform Act
of 1995. See 2 U.S.C. 1532(a).

C. Congressional Review Act

The Office of Information and
Regulatory Affairs has determined that
this proposed rule is not a major rule as
defined by section 804 of the
Congressional Review Act. 5 U.S.C.
804(2). This rule will not result in an
annual effect on the economy of $100
million or more; a major increase in
costs or prices; or significant adverse
effects on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-
based enterprises in domestic and
export markets.

D. Executive Order 12866 (Regulatory
Planning and Review), Executive Order
13563 (Improving Regulation and
Regulatory Review), and Executive
Order 13771 (Reducing Regulation and
Controlling Regulatory Costs)

The Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), has
designated this rule a “significant
regulatory action” under section 3(f)(4)
of Executive Order 12866, but not an
economically significant regulatory
action. Accordingly, the rule has been
submitted to OMB for review. The
Departments certify that this rule has
been drafted in accordance with the
principles of Executive Order 12866,
section 1(b), Executive Order 13563, and
Executive Order 13771.

Executive Orders 12866 and 13563
direct agencies to assess all costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits
(including potential economic,
environmental, public health, and safety
effects, distributive impacts, and
equity). Executive Order 13563
emphasizes the importance of using the
best available methods to quantify costs
and benefits, reducing costs,
harmonizing rules, and promoting
flexibility. Similarly, Executive Order
13771 requires agencies to manage both
the public and private costs of
regulatory actions.

The proposed regulation would
provide seven additional mandatory
bars to eligibility for asylum pursuant to
the Attorney General and the Secretary’s
authorities under sections
208(b)(2)(B)(ii), 208(b)(2)(C), and
208(d)(5) of the INA.12 The proposed
rule would add bars on eligibility for
aliens who commit certain offenses in
the United States after entering the
country. Those bars would apply to
aliens who are convicted of (1) a felony
under federal or state law; (2) an offense
under 8 U.S.C. 1324(a)(1)(A) or
1324(a)(1)(2) (Alien Smuggling or
Harboring); (3) an offense under 8 U.S.C.
1326 (Illegal Reentry); (4) a federal,
state, tribal, or local crime involving
criminal street gang activity; (5) certain
federal, state, tribal, or local offenses
concerning the operation of a motor
vehicle while under the influence of an
intoxicant; (6) a federal, state, tribal, or
local domestic violence offense, or who
are found by an adjudicator to have
engaged in acts of battery or extreme
cruelty in a domestic context, even if no
conviction resulted; and (7) certain
misdemeanors under federal or state law
for offenses related to false
identification; the unlawful receipt of
public benefits from a federal, state,
tribal, or local entity; or the possession
or trafficking of a controlled substance
or controlled-substance paraphernalia.

The seven proposed bars would be in
addition to the existing mandatory bars
relating to the persecution of others,
convictions for particularly serious
crimes, commission of serious
nonpolitical crimes, security threats,
terrorist activity, and firm resettlement
in another country that are currently
contained in the INA and its
implementing regulations. See INA
208(b)(2); 8 CFR 208.13 and 1208.13.
Under the current statutory and
regulatory framework, asylum officers
and immigration judges consider the
applicability of mandatory bars to the
relief of asylum in every proceeding
involving an alien who has submitted
an I-589 application for asylum.
Although the proposed regulation
would expand the mandatory bars to
asylum, the proposed regulation does
not change the nature or scope of the
role of an immigration judge or an
asylum officer during proceedings for
consideration of asylum applications.
Immigration judges and asylum officers
are already trained to consider both an
alien’s previous conduct and criminal

12 As discussed further below, the proposed
regulation would not otherwise impact the ability
of an alien who is denied asylum to receive the
protection of withholding of removal under the INA
or withholding of removal or deferral of removal
under the CAT.
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record to determine whether any
immigration consequences result, and
the proposed rule does not propose any
adjudications that are more challenging
than those that are already conducted.
For example, immigration judges
already consider the documentation of
an alien’s criminal record that is filed by
the alien, the alien’s representative, or
the DHS representative in order to
determine whether one of the
mandatory bars applies and whether the
alien warrants asylum as a matter of
discretion. Because the proposed bars
all relate to an alien’s criminal
convictions or other criminal conduct,
adjudicators will conduct the same
analysis to determine the applicability
of the bars proposed by the rule.13 The
Departments do not expect the proposed
additional mandatory bars to increase
the adjudication time for immigration
court proceedings involving asylum
applications.

The Departments note that the
proposed expansion of the mandatory
bars for asylum would likely result in
fewer asylum grants annually; 14
however, because asylum applications
are inherently fact-specific, and because
there may be multiple bases for denying
an asylum application, neither the
Department of Justice (“DOJ”’) nor DHS
can quantify precisely the expected
decrease. An alien who would be barred
from asylum as a result of the proposed
rule may still be eligible to apply for the
protection of withholding of removal
under section 241(b)(3) of the INA or
withholding of removal or deferral of
removal under regulations
implementing U.S. obligations under
Article 3 of the CAT. See INA 241(b)(3),
8 U.S.C. 1231(b)(3); 8 CFR 208.16,
208.17 through 18, 1208.16, and 1208.17
through 18. For those aliens barred from
asylum under this rule who would
otherwise be positively adjudicated for
asylum, it is possible they would qualify
for withholding (provided a bar to
withholding did not apply separate and

13 The Departments note that one of the newly
proposed bars, regarding whether or not the alien
has “engaged” in certain acts of battery or extreme
cruelty, does not necessarily require a criminal
conviction. The Departments believe that a criminal
arrest or conviction is the most likely evidence to
be filed with the immigration court related to this
bar, but even in cases where no such evidence is
available, the analysis by immigration judges
related to this proposed bar is not an expansion
from the current analysis immigration judges may
conduct during the course of removal proceedings.
See, e.g., INA 212(a)(2)(C) (providing that an alien
is inadmissible if “the Attorney General knows or
has reason to believe” that the alien is an illicit
trafficker of a controlled substance, regardless of
whether the alien has a controlled substance-related
conviction).

14In FY 2018, DOJ’s immigration courts granted
13,169 applications for asylum.

apart from this rule).15 To the extent
there are any impacts of this rule, they
would almost exclusively fall on that
population.16

The full extent of the impacts on this
population is unclear and would
depend on the specific circumstances
and personal characteristics of each
alien, and neither DHS nor DOJ collects
such data at such a level of granularity.
Both asylum applicants and those who
receive withholding of removal may
obtain work authorization in the United
States. Although asylees may apply for
lawful permanent resident status and
later citizenship, they are not required
to do so, and some do not. Further,
although asylees may bring certain
family members to the United States,
not all asylees have family members or
family members that wish to leave their
home countries. Moreover, family
members of aliens granted withholding
of removal may have valid asylum
claims in their own right, which would
provide them with a potential path to
the United States as well. The only clear
impact is that aliens granted
withholding of removal generally may
not travel outside the United States
without executing their underlying
order of removal and, thus, may not be
allowed to return to the United States;
however, even in that situation—
depending on the destination of their
travel—they may have a prima facie
case for another grant of withholding of
removal should they attempt to reenter.
In short, there is no precise
quantification available for the impact,
if any, of this rule beyond the general
notion that it will likely result in fewer
grants of asylum on the whole.

Applications for withholding of
removal typically require a similar
amount of in-court time to complete as
an asylum application due to a similar
nucleus of facts. 8 CFR 1208.3(b) (an
asylum application is deemed to be an
application for withholding of removal).
In addition, this proposed rule would

15 Because statutory withholding of removal has
a higher burden of proof, an alien granted such
protection would necessarily also meet the statutory
burden of proof for asylum, but would not be
otherwise eligible for asylum due to a statutory bar
or as a matter of discretion. Because asylum
applications may be denied for multiple reasons
and because the proposed bars do not have
analogues in existing immigration law, there is no
precise data on how many otherwise grantable
asylum applications would be denied using these
bars and, thus, there is no way to calculate precisely
how many aliens would be granted withholding.
Further, because the immigration judge would have
to adjudicate the application in either case, there is
no cost to DOJ.

16In FY 2018, DOJ’s immigration courts
completed 45,923 cases with an application for
asylum on file. For the first three quarters of FY
2018, 622 applicants were denied asylum but
granted withholding.

not affect the eligibility of applicants for
the employment authorization
documents available to recipients of
those protections and during the
pendency of the consideration of the
application in accordance with the
current regulations and agency
procedures. See 8 CFR 274a.12(c)(8) and
(18), 208.7, and 1208.7.

The proposed rule would also remove
the provision at 8 CFR 208.16(e) and
1208.16(e) regarding reconsideration of
discretionary denials of asylum. This
change would have no impact on DHS
adjudicative operations because DHS
does not adjudicate withholding
requests. DOJ estimates that
immigration judges nationwide must
apply 8 CFR 1208.16(e) in
approximately 800 cases per year on
average.1” The removal of the
requirement to reconsider a
discretionary denial would increase
immigration court efficiencies and
reduce any cost from the increased
adjudication time by no longer requiring
a second review of the same application
by the same immigration judge. This
impact, however, would likely be minor
because of the small number of affected
cases. Accordingly, DOJ assesses that
removal of paragraphs 8 CFR 208.16(e)
and 1208.16(e) would not increase any
EOIR costs or operations, and would, if
anything, result in a small increase in
efficiency. The Departments note that
removal of 8 CFR 208.16(e) and
1208.16(e) may have a marginal cost for
aliens in immigration court proceedings
by removing one avenue for an alien
who would otherwise be denied asylum
as a matter of discretion to be granted
that relief. DOJ notes, however, that of
the average of 800 aliens situated as
such each year during the last ten years,
an average of fewer than 150, or 0.4%,
of the average 38,000 total asylum
completions 18 each year filed an appeal
in their case, so the affected population
is very small and the overall impact
would be nominal at most.?® Moreover,
such aliens would retain the ability to
file a motion to reconsider in such a
situation and, thus, would not actually

17 This approximation is based on the number of
initial case completions with an asylum application
on file that had a denial of asylum but a grant of
withholding during FYs 2009 through the third
quarter of 2018.

18 Thirty-eight thousand is the average of
completions of cases with an asylum application on
file from years FY 2008 through FY 2018.
Completions consist of both initial case
completions and subsequent case completions.

19 Because each case may have multiple bases for
appeal and appeal bases are not tracked to specific
levels of granularity, it is not possible to quantify
precisely how many appeals were successful on this
particular issue.
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lose the opportunity for reconsideration
of a discretionary denial.

For the reasons explained above, the
expected costs of this proposed rule are
likely to be de minimis. This proposed
rule is accordingly exempt from
Executive Order 13771. See Office of
Mgmt. & Budget, Guidance
Implementing Executive Order 13771,
Titled “Reducing Regulation and
Controlling Regulatory Costs” (2017).

E. Executive Order 13132 (Federalism)

This rule will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government. Therefore, in
accordance with section 6 of Executive
Order 13132, this rule does not have
sufficient federalism implications to
warrant the preparation of a federalism
summary impact statement.

F. Executive Order 12988 (Civil Justice
Reform)

This rule meets the applicable
standards set forth in sections 3(a) and
3(b)(2) of Executive Order 12988.

G. Paperwork Reduction Act

This rule does not propose new or
revisions to existing “collection[s] of
information” as that term is defined
under the Paperwork Reduction Act of
1995, Public Law 104-13, 44 U.S.C.
3501 et seq., and its implementing
regulations, 5 CFR part 1320.

List of Subjects in 8 CFR Parts 208 and
1208

Administrative practice and
procedure, Aliens, Immigration,
Reporting and recordkeeping
requirements.

Proposed Regulatory Amendments

DEPARTMENT OF HOMELAND
SECURITY

Accordingly, for the reasons set forth
in the preamble, the Acting Secretary of
Homeland Security is proposing to
amend 8 CFR part 208 as follows:

PART 208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 1. The authority citation for part 208
continues to read as follows:
Authority: 8 U.S.C. 1101, 1103, 1158,

1226, 1252, 1282; Title VII of Public Law
110-229, 8 CFR part 2.

m 2. Section 208.13 is amended by
adding paragraphs (c)(6) through (9) to
read as follows:

§208.13 Establishing asylum eligibility.
* * * * *

(C] * * %

(6) Additional limitations on
eligibility for asylum. For applications
filed on or after [the effective date of the
final rule], an alien shall be found
ineligible for asylum if:

(i) The alien has been convicted on or
after such date of an offense arising
under sections 274(a)(1)(A), 274(a)(2), or
276 of the Act;

(ii) The alien has been convicted on
or after such date of a Federal, State,
tribal, or local crime that the Secretary
knows or has reason to believe was
committed in support, promotion, or
furtherance of the activity of a criminal
street gang as that term is defined either
under the jurisdiction where the
conviction occurred or in section 521(a)
of title 18;

(iii) The alien has been convicted on
or after such date of an offense for
driving while intoxicated or impaired as
those terms are defined under the
jurisdiction where the conviction
occurred (including a conviction for
driving while under the influence of or
impaired by alcohol or drugs) without
regard to whether the conviction is
classified as a misdemeanor or felony
under Federal, State, tribal, or local law,
in which such impaired driving was a
cause of serious bodily injury or death
of another person;

(iv)(A) The alien has been convicted
on or after such date of a second or
subsequent offense for driving while
intoxicated or impaired as those terms
are defined under the jurisdiction where
the conviction occurred (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs) without regard to whether the
conviction is classified as a
misdemeanor or felony under Federal,
State, tribal, or local law;

(B) A finding under paragraph
(c)(6)(iv)(A) of this section does not
require the asylum officer to find the
first conviction for driving while
intoxicated or impaired (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs) as a predicate offense. The
asylum officer need only make a factual
determination that the alien was
previously convicted for driving while
intoxicated or impaired as those terms
are defined under the jurisdiction where
the convictions occurred (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs);

(v)(A) The alien has been convicted
on or after such date of a crime that
involves conduct amounting to a crime
of stalking; or a crime of child abuse,

child neglect, or child abandonment; or
that involves conduct amounting to a
domestic assault or battery offense,
including a misdemeanor crime of
domestic violence, as described in
section 922(g)(9) of title 18, a
misdemeanor crime of domestic
violence as described in section
921(a)(33) of title 18, a crime of
domestic violence as described in
section 12291(a)(8) of title 34, or any
crime based on conduct in which the
alien harassed, coerced, intimidated,
voluntarily or recklessly used (or
threatened to use) force or violence
against, or inflicted physical injury or
physical pain, however slight, upon a
person, and committed by:

(1) A current or former spouse of the

erson;

(2) An alien with whom the person
shares a child in common;

(3) An alien who is cohabiting with or
has cohabited with the person as a
spouse;

(4) An alien similarly situated to a
spouse of the person under the domestic
or family violence laws of the
jurisdiction where the offense occurs; or

(5) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local
government.

(B) In making a determination under
paragraph (c)(6)(v)(A) of this section,
including in determining the existence
of a domestic relationship between the
alien and the victim, the underlying
conduct of the crime may be considered
and the asylum officer is not limited to
facts found by the criminal court or
provided in the underlying record of
conviction;

(C) An alien who was convicted of
offenses described in paragraph
(c)(6)(v)(A) of this section is not subject
to ineligibility for asylum on that basis
if the alien would be described in
section 237(a)(7)(A) of the Act were the
crimes or conduct considered grounds
for deportability under section
237(a)(2)(E)(i) through (ii) of the Act.

(vi) The alien has been convicted on
or after such date of—

(A) Any felony under Federal, State,
tribal, or local law;

(B) Any misdemeanor offense under
Federal, State, tribal, or local law
involving:

(1) The possession or use of an
identification document, authentication
feature, or false identification document
without lawful authority, unless the
alien can establish that the conviction
resulted from circumstances showing
that the document was presented before
boarding a common carrier, that the



69660

Federal Register/Vol. 84, No. 244/ Thursday, December 19, 2019/Proposed Rules

document related to the alien’s
eligibility to enter the United States,
that the alien used the document to
depart a country in which the alien has
claimed a fear of persecution, and that
the alien claimed a fear of persecution
without delay upon presenting himself
or herself to an immigration officer
upon arrival at a United States port of
entry;

(2) The receipt of Federal public
benefits, as defined in 8 U.S.C. 1611(c),
from a Federal entity, or the receipt of
similar public benefits from a State,
tribal, or local entity, without lawful
authority; or

(3) Possession or trafficking of a
controlled substance or controlled-
substance paraphernalia, other than a
single offense involving possession for
one’s own use of 30 grams or less of
marijuana;

(vii) There are serious reasons for
believing the alien has engaged on or
after such date in acts of battery or
extreme cruelty as defined in 8 CFR
204.2(c)(1)(vi), upon a person, and
committed by:

(A) A current or former spouse of the
person;

(B) An alien with whom the person
shares a child in common;

(C) An alien who is cohabiting with
or has cohabited with the person as a
spouse;

(D) An alien similarly situated to a
spouse of the person under the domestic
or family violence laws of the
jurisdiction where the offense occurs; or

(E) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local
government, even if the acts did not
result in a criminal conviction;

(F) Except that an alien who was
convicted of offenses or engaged in
conduct described in paragraph
(c)(6)(vii) of this section is not subject to
ineligibility for asylum on that basis if
the alien would be described in section
237(a)(7)(A) of the Act were the crimes
or conduct considered grounds for
deportability under section
237(a)(2)(E)(i)—(ii) of the Act.

(7) For purposes of paragraph (c)(6) of
this section:

(i) The term “felony” means any
crime defined as a felony by the relevant
jurisdiction (Federal, State, tribal, or
local) of conviction, or any crime
punishable by more than one year of
imprisonment.

(ii) The term ‘“misdemeanor’” means
any crime defined as a misdemeanor by
the relevant jurisdiction (Federal, State,
tribal, or local) of conviction, or any

crime not punishable by more than one
year of imprisonment.

(iii) Whether any activity or
conviction also may constitute a basis
for removability under the Act is
immaterial to a determination of asylum
eligibility.

(iv) All references to a criminal
offense or criminal conviction shall be
deemed to include any attempt,
conspiracy, or solicitation to commit the
offense or any other inchoate form of the
offense.

(v) No order vacating a conviction,
modifying a sentence, clarifying a
sentence, or otherwise altering a
conviction or sentence, shall have any
effect unless the asylum officer
determines that—

(A) The court issuing the order had
jurisdiction and authority to do so; and

(B) The order was not entered for
rehabilitative purposes or for purposes
of ameliorating the immigration
consequences of the conviction or
sentence.

(8) For purposes of paragraph
(c)(7)(v)(B) of this section, the order
shall be presumed to be for the purpose
of ameliorating immigration
consequences if:

(i) The order was entered after the
initiation of any proceeding to remove
the alien from the United States; or

(ii) The alien moved for the order
more than one year after the date of the
original order of conviction or
sentencing.

(9) An asylum officer is authorized to
look beyond the face of any order
purporting to vacate a conviction,
modify a sentence, or clarify a sentence
to determine whether the requirements
of paragraph (c)(7)(v) of this section
have been met in order to determine
whether such order should be given any
effect under this section.

§208.16 [Amended]

m 3.In §208.16, remove and reserve
paragraph (e).

DEPARTMENT OF JUSTICE

Accordingly, for the reasons set forth
in the preamble, the Attorney General
proposes to amend 8 CFR part 1208 as
follows:

PART 1208—PROCEDURES FOR
ASYLUM AND WITHHOLDING OF
REMOVAL

m 4. The authority citation for part 1208
continues to read as follows:
Authority: 8 U.S.C. 1101, 1103, 1158,
1226, 1252, 1282; Title VII of Public Law
110-229.
m 5. Section 1208.13 is amended by
adding paragraphs (c)(6) through (9) to
read as follows:

§1208.13 Establishing asylum eligibility.
* * * * *

(C) * x %

(6) Additional limitations on
eligibility for asylum. For applications
filed on or after [the effective date of the
final rule], an alien shall be found
ineligible for asylum if:

(i) The alien has been convicted on or
after such date of an offense arising
under sections 274(a)(1)(A), 274(a)(2), or
276 of the Act;

(ii) The alien has been convicted on
or after such date of a Federal, State,
tribal, or local crime that the Attorney
General or Secretary knows or has
reason to believe was committed in
support, promotion, or furtherance of
the activity of a criminal street gang as
that term is defined under the
jurisdiction where the conviction
occurred or in section 521(a) of title 18;

(iii) The alien has been convicted on
or after such date of an offense for
driving while intoxicated or impaired as
those terms are defined under the
jurisdiction where the conviction
occurred (including a conviction for
driving while under the influence of or
impaired by alcohol or drugs) without
regard to whether the conviction is
classified as a misdemeanor or felony
under Federal, State, tribal, or local law,
in which such impaired driving was a
cause of serious bodily injury or death
of another person;

(iv)(A) The alien has been convicted
on or after such date of a second or
subsequent offense for driving while
intoxicated or impaired as those terms
are defined under the jurisdiction where
the conviction occurred (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs) without regard to whether the
conviction is classified as a
misdemeanor or felony under Federal,
State, tribal, or local law;

(B) A finding under paragraph
(c)(6)(iv)(A) of this section does not
require the immigration judge to find
the first conviction for driving while
intoxicated or impaired (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs) as a predicate offense. The
immigration judge need only make a
factual determination that the alien was
previously convicted for driving while
intoxicated or impaired as those terms
are defined under the jurisdiction where
the convictions occurred (including a
conviction for driving while under the
influence of or impaired by alcohol or
drugs).

(v)(A) The alien has been convicted
on or after such date of a crime that
involves conduct amounting to a crime
of stalking; or a crime of child abuse,
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child neglect, or child abandonment; or
that involves conduct amounting to a
domestic assault or battery offense,
including a misdemeanor crime of
domestic violence, as described in
section 922(g)(9) of title 18, a
misdemeanor crime of domestic
violence as described in section
921(a)(33) of title 18, a crime of
domestic violence as described in
section 12291(a)(8) of title 34, or any
crime based on conduct in which the
alien harassed, coerced, intimidated,
voluntarily or recklessly used (or
threatened to use) force or violence
against, or inflicted physical injury or
physical pain, however slight, upon a
person, and committed by:

(1) A current or former spouse of the
person;

(2) An alien with whom the person
shares a child in common;

(3) An alien who is cohabiting with or
has cohabited with the person as a
spouse;

(4) An alien similarly situated to a
spouse of the person under the domestic
or family violence laws of the
jurisdiction where the offense occurs; or

(5) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local
government.

(B) In making a determination under
paragraph (c)(6)(v) of this section,
including in determining the existence
of a domestic relationship between the
alien and the victim, the underlying
conduct of the crime may be considered
and the adjudicator is not limited to
facts found by the criminal court or
provided in the underlying record of
conviction.

(C) An alien who was convicted of
offenses or engaged in conduct
described in paragraph (c)(6)(v)(A) of
this section is not subject to ineligibility
for asylum on that basis if the alien
would be described in section
237(a)(7)(A) of the Act were the crimes
or conduct considered grounds for
deportability under section
237(a)(2)(E)(i) through (ii) of the Act.

(vi) The alien has been convicted on
or after such date of—

(A) Any felony under Federal, State,
tribal, or local law;

(B) Any misdemeanor offense under
Federal, State, tribal, or local law
involving

(1) The possession or use of an
identification document, authentication
feature, or false identification document
without lawful authority, unless the
alien can establish that the conviction

resulted from circumstances showing
that the document was presented before
boarding a common carrier, that the
document related to the alien’s
eligibility to enter the United States,
that the alien used the document to
depart a country in which the alien has
claimed a fear of persecution, and that
the alien claimed a fear of persecution
without delay upon presenting himself
or herself to an immigration officer
upon arrival at a United States port of
entry;

(2) The receipt of Federal public
benefits, as defined in 8 U.S.C. 1611(c),
from a Federal entity, or the receipt of
similar public benefits from a State,
tribal, or local entity, without lawful
authority; or

(3) Possession or trafficking of a
controlled substance or controlled-
substance paraphernalia, other than a
single offense involving possession for
one’s own use of 30 grams or less of
marijuana.

(vii) There are serious reasons for
believing the alien has engaged on or
after such date in acts of battery or
extreme cruelty as defined in 8 CFR
204.2(c)(1)(vi), upon a person, and
committed by:

(A) A current or former spouse of the
person;

(B) An alien with whom the person
shares a child in common;

(C) An alien who is cohabiting with
or has cohabited with the person as a
spouse;

(D) An alien similarly situated to a
spouse of the person under the domestic
or family violence laws of the
jurisdiction where the offense occurs; or

(E) Any other alien against a person
who is protected from that alien’s acts
under the domestic or family violence
laws of the United States or any State,
tribal government, or unit of local
government, even if the acts did not
result in a criminal conviction;

(F) Except that an alien who was
convicted of offenses or engaged in
conduct described in paragraph
(c)(6)(vii) of this section is not subject to
ineligibility for asylum on that basis if
the alien would be described in section
237(a)(7)(A) of the Act were the crimes
or conduct considered grounds for
deportability under section
237(a)(2)(E)(i)—(ii) of the Act.

(7) For purposes of paragraph (c)(6) of
this section:

(i) The term “felony’”” means any
crime defined as a felony by the relevant
jurisdiction (Federal, State, tribal, or
local) of conviction, or any crime
punishable by more than one year
imprisonment.

(ii) The term ‘“misdemeanor’ means
any crime defined as a misdemeanor by
the relevant jurisdiction (Federal, State,
tribal, or local) of conviction, or any
crime not punishable by more than one
year of imprisonment.

(iii) Whether any activity or
convictions also may constitute a basis
for removability under the Act is
immaterial to a determination of asylum
eligibility.

(iv) All references to a criminal
offense or criminal conviction shall be
deemed to include any attempt,
conspiracy, or solicitation to commit the
offense or any other inchoate form of the
offense.

(v) No order vacating a conviction,
modifying a sentence, clarifying a
sentence, or otherwise altering a
conviction or sentence, shall have any
effect unless the asylum officer
determines that—

(A) The court issuing the order had
jurisdiction and authority to do so; and

(B) The order was not entered for
rehabilitative purposes or for purposes
of ameliorating the immigration
consequences of the conviction or
sentence.

(8) For purposes of paragraph
(c)(7)(v)(B) of this section, the order
shall be presumed to be for the purpose
of ameliorating immigration
consequences if:

(i) The order was entered after the
initiation of any proceeding to remove
the alien from the United States; or

(ii) The alien moved for the order
more than one year after the date of the
original order of conviction or
sentencing.

(9) An immigration judge or other
adjudicator is authorized to look beyond
the face of any order purporting to
vacate a conviction, modify a sentence,
or clarify a sentence to determine
whether the requirements of paragraph
(c)(7)(v) of this section have been met in
order to determine whether such order
should be given any effect under this
section.

§1208.16 [Amended]

m 6.In §1208.16, remove and reserve
paragraph (e).
Dated: December 9, 2019.
Chad F. Wolf,
Acting Secretary of Homeland Security.
Dated: December 10, 2019.
William P. Barr,
Attorney General.
[FR Doc. 2019-27055 Filed 12—18-19; 8:45 am]
BILLING CODE 9111-97-P 4410-30-P
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DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA—-2019-0985; Product
Identifier 2019-NM-183—-AD]

RIN 2120-AA64

Airworthiness Directives; ATR-GIE
Avions de Transport Régional
Airplanes

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Notice of proposed rulemaking
(NPRM).

SUMMARY: The FAA proposes to adopt a
new airworthiness directive (AD) for
certain ATR-GIE Avions de Transport
Régional Model ATR42-500 airplanes.
This proposed AD was prompted by a
report of interference between bonding
braid screws and pitch tab control rods
on the ATR final assembly line. This
proposed AD would require an
inspection of the bonding braid screws
for proper installation, a detailed
inspection for damage to the pitch tab
control rods if necessary, and
replacement of the pitch tab control
rods if necessary, as specified in a
European Union Aviation Safety Agency
(EASA) AD, which will be incorporated
by reference. The FAA is proposing this
AD to address the unsafe condition on
these products.

DATES: The FAA must receive comments
on this proposed AD by February 3,
2020.

ADDRESSES: You may send comments,
using the procedures found in 14 CFR
11.43 and 11.45, by any of the following
methods:

e Federal eRulemaking Portal: Go to
https://www.regulations.gov. Follow the
instructions for submitting comments.

e Fax:202-493-2251.

e Mail: U.S. Department of
Transportation, Docket Operations,
M-30, West Building Ground Floor,
Room W12-140, 1200 New Jersey
Avenue SE, Washington, DC 20590.

e Hand Delivery: Deliver to Mail
address above between 9 a.m. and 5
p-m., Monday through Friday, except
Federal holidays.

For the material identified in this
proposed AD that will be incorporated
by reference (IBR), contact the EASA,
Konrad-Adenauer-Ufer 3, 50668
Cologne, Germany; telephone +49 221
89990 1000; email ADs@easa.europa.eu;
internet www.easa.europa.eu. You may
find this IBR material on the EASA
website at https://ad.easa.europa.eu.
You may view this IBR material at the

FAA, Transport Standards Branch, 2200
South 216th St., Des Moines, WA. For
information on the availability of this
material at the FAA, call 206-231-3195.
It is also available in the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019—
0985.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2019-
0985; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this NPRM, the
regulatory evaluation, any comments
received, and other information. The
street address for Docket Operations is
listed above. Comments will be
available in the AD docket shortly after
receipt.

FOR FURTHER INFORMATION CONTACT:
Shahram Daneshmandi, Aerospace
Engineer, International Section,
Transport Standards Branch, FAA, 2200
South 216th St., Des Moines, WA 98198;
telephone and fax 206-231-3220.

SUPPLEMENTARY INFORMATION:
Comments Invited

The FAA invites you to send any
written relevant data, views, or
arguments about this proposal. Send
your comments to an address listed
under the ADDRESSES section. Include
“Docket No. FAA-2019-0985; Product
Identifier 2019-NM-183—AD" at the
beginning of your comments. The FAA
specifically invites comments on the
overall regulatory, economic,
environmental, and energy aspects of
this NPRM. The FAA will consider all
comments received by the closing date
and may amend this NPRM based on
those comments.

The FAA will post all comments,
without change, to https://
www.regulations.gov, including any
personal information you provide. The
FAA will also post a report
summarizing each substantive verbal
contact the agency receives about this
NPRM.

Discussion

The EASA, which is the Technical
Agent for the Member States of the
European Union, has issued EASA AD
2019-0262, dated October 22, 2019
(“EASA AD 2019-0262"") (also referred
to as the Mandatory Continuing
Airworthiness Information, or ‘“the
MCATI”), to correct an unsafe condition
for certain ATR-GIE Avions de

Transport Régional Model ATR42-500
airplanes.

This proposed AD was prompted by
a report of interference between bonding
braid screws and pitch tab control rods
on the ATR final assembly line. The
FAA is proposing this AD to address
interference between bonding braid
screws and pitch tab control rods,
which could lead to failure of the rods
and tab disconnection, possibly
resulting in reduced control of the
airplane. See the MCALI for additional
background information.

Related IBR Material Under 1 CFR Part
51

EASA AD 2019-0262 describes
procedures for inspecting the bonding
braid screws for proper installation,
doing a detailed inspection for damage
of the pitch tab control rods, and
replacing the pitch tab control rods.

This material is reasonably available
because the interested parties have
access to it through their normal course
of business or by the means identified
in the ADDRESSES section.

FAA’s Determination and Requirements
of This Proposed AD

This product has been approved by
the aviation authority of another
country, and is approved for operation
in the United States. Pursuant to the
FAA’s bilateral agreement with the State
of Design Authority, the FAA has been
notified of the unsafe condition
described in the MCAI referenced
above. The FAA is proposing this AD
because the FAA evaluated all the
relevant information and determined
the unsafe condition described
previously is likely to exist or develop
in other products of the same type
design.

Proposed AD Requirements

This proposed AD would require
accomplishing the actions specified in
EASA AD 2019-0262 described
previously, as incorporated by
reference, except for any differences
identified as exceptions in the
regulatory text of this AD.

Explanation of Required Compliance
Information

In the FAA’s ongoing efforts to
improve the efficiency of the AD
process, the FAA initially worked with
Airbus and EASA to develop a process
to use certain EASA ADs as the primary
source of information for compliance
with requirements for corresponding
FAA ADs. The FAA has since
coordinated with other manufacturers
and civil aviation authorities (CAAs) to
use this process. As a result, EASA AD


https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
https://www.regulations.gov
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2019-0262 will be incorporated by
reference in the FAA final rule. This
proposed AD would, therefore, require
compliance with EASA AD 2019-0262
in its entirety, through that
incorporation, except for any differences
identified as exceptions in the
regulatory text of this proposed AD.
Using common terms that are the same
as the heading of a particular section in
the EASA AD does not mean that

operators need comply only with that
section. For example, where the AD
requirement refers to ““all required
actions and compliance times,”
compliance with this AD requirement is
not limited to the section titled
“Required Action(s) and Compliance
Time(s)” in the EASA AD. Service
information specified in EASA AD
2019-0262 that is required for
compliance with EASA AD 2019-0262

will be available on the internet at
https://www.regulations.gov by
searching for and locating Docket No.
FAA-2019-0985 after the FAA final
rule is published.

Costs of Compliance

The FAA estimates that this proposed
AD affects 3 airplanes of U.S. registry.
The FAA estimates the following costs
to comply with this proposed AD:

ESTIMATED COSTS FOR REQUIRED ACTIONS

Cost per Cost on U.S.
Labor cost Parts cost product operators
1 WOrk-hour X $85 PEr NOUF = $85 ......ccuiiuiiiiiiieeeeere et $0 $85 $255

The FAA estimates the following
costs to do any necessary on-condition
actions that would be required based on

the results of any required actions. The
FAA has no way of determining the

number of aircraft that might need these
on-condition actions:

ESTIMATED COSTS OF ON-CONDITION ACTIONS

Cost per
Labor cost Parts cost product
1 WOrK-hour X $85 PEI NOUN = $85 ......ooiiieieieciieie ettt ettt te et et esbe et e e beese e sesseesesseensessaensesseessesneennanne $11,940 $12,025

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: “General requirements.” Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on products identified in this
rulemaking action.

This proposed AD is issued in
accordance with authority delegated by
the Executive Director, Aircraft
Certification Service, as authorized by
FAA Order 8000.51C. In accordance
with that order, issuance of ADs is
normally a function of the Compliance
and Airworthiness Division, but during
this transition period, the Executive
Director has delegated the authority to
issue ADs applicable to transport
category airplanes and associated

appliances to the Director of the System
Oversight Division.

Regulatory Findings

The FAA determined that this
proposed AD would not have federalism
implications under Executive Order
13132. This proposed AD would not
have a substantial direct effect on the
States, on the relationship between the
national Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify this proposed regulation:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.

The Proposed Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA proposes to amend 14 CFR part
39 as follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

ATR-GIE Avions de Transport Régional:

Docket No. FAA-2019-0985; Product
Identifier 2019-NM-183—-AD.

(a) Comments Due Date

The FAA must receive comments by
February 3, 2020.

(b) Affected ADs

None.
(c) Applicability

This AD applies to ATR-GIE Avions de
Transport Régional Model ATR42-500
airplanes, certificated in any category, as
identified in European Union Aviation Safety
Agency (EASA) AD 2019-0262, dated
October 22, 2019 (“EASA AD 2019-0262").

(d) Subject

Air Transport Association (ATA) of
America Code 27, Flight controls.

(e) Reason

This AD was prompted by a report of
interference between bonding braid screws
and pitch tab control rods on the ATR final
assembly line. The FAA is issuing this AD to
address interference between bonding braid
screws and pitch tab control rods, which
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could lead to failure of the rods and tab
disconnection, possibly resulting in reduced
control of the airplane.

(f) Compliance

Comply with this AD within the
compliance times specified, unless already
done.

(g) Requirements

Except as specified in paragraph (h) of this
AD: Comply with all required actions and
compliance times specified in, and in
accordance with, EASA AD 2019-0262.

(h) Exceptions to EASA AD 2019-0262

(1) Where EASA AD 2019-0262 refers to its
effective date, this AD requires using the
effective date of this AD.

(2) The “Remarks” section of EASA AD
2019-0262 does not apply to this AD.

(i) No Reporting Requirement

Although the service information
referenced in EASA AD 2019-0262 specifies
to submit certain information to the
manufacturer, this AD does not include that
requirement.

(j) Other FAA AD Provisions

The following provisions also apply to this
AD:

(1) Alternative Methods of Compliance
(AMOCs): The Manager, International
Section, Transport Standards Branch, FAA,
has the authority to approve AMOG:s for this
AD, if requested using the procedures found
in 14 CFR 39.19. In accordance with 14 CFR
39.19, send your request to your principal
inspector or local Flight Standards District
Office, as appropriate. If sending information
directly to the International Section, send it
to the attention of the person identified in
paragraph (k)(2) of this AD. Information may
be emailed to: 9-ANM-116-AMOC-
REQUESTS@faa.gov. Before using any
approved AMOG, notify your appropriate
principal inspector, or lacking a principal
inspector, the manager of the local flight
standards district office/certificate holding
district office.

(2) Contacting the Manufacturer: For any
requirement in this AD to obtain instructions
from a manufacturer, the instructions must
be accomplished using a method approved
by the Manager, International Section,
Transport Standards Branch, FAA; or EASA;
or ATR-GIE Avions de Transport Régional’s
EASA Design Organization Approval (DOA).
If approved by the DOA, the approval must
include the DOA-authorized signature.

(k) Related Information

(1) For information about EASA AD 2019—
0262, contact the EASA, Konrad-Adenauer-
Ufer 3, 50668 Cologne, Germany; telephone
+49 221 89990 6017; email ADs@
easa.europa.eu; internet
www.easa.europa.eu. You may find this
EASA AD on the EASA website at https://
ad.easa.europa.eu. You may view this
material at the FAA, Transport Standards
Branch, 2200 South 216th St., Des Moines,
WA. For information on the availability of
this material at the FAA, call 206—-231-3195.
This material may be found in the AD docket
on the internet at https://

www.regulations.gov by searching for and
locating Docket No. FAA-2019-0985.

(2) For more information about this AD,
contact Shahram Daneshmandi, Aerospace
Engineer, International Section, Transport
Standards Branch, FAA, 2200 South 216th
St., Des Moines, WA 98198; telephone and
fax 206-231-3220.

Issued in Des Moines, Washington, on
December 12, 2019.
Suzanne Masterson,

Acting Director, System Oversight Division,
Aircraft Certification Service.

[FR Doc. 2019-27318 Filed 12-18-19; 8:45 am]
BILLING CODE 4910-13-P

COMMODITY FUTURES TRADING
COMMISSION

17 CFR Parts 1, 23, and 140
RIN 3038-AD54

Capital Requirements of Swap Dealers
and Major Swap Participants

AGENCY: Commodity Futures Trading
Commission.

ACTION: Proposed rule; reopening of
comment period; request for additional
comment.

SUMMARY: The Commodity Futures
Trading Commission (“Commission” or
“CFTC”) is re-opening the comment
period and requesting additional
comment (including potential
modifications to proposed rule
language) on proposed regulations and
amendments to existing regulations to
implement sections 4s(e) and (f) of the
Commodity Exchange Act (“CEA”), as
added by section 731 of the Wall Street
Reform and Consumer Protection Act
(“Dodd-Frank Act”) previously
published in 2011 and re-proposed in
2016. Section 4s(e) requires the
Commission to adopt capital
requirements for swap dealers (““SDs”’)
and major swap participants (“MSPs”)
that are not subject to capital rules of a
prudential regulator. Section 4s(f)
requires the Commission to adopt
financial reporting and recordkeeping
requirements for SDs and MSPs. The
Commission is reopening the comment
period and soliciting further comment
on all aspects of the SD and MSP capital
and associated financial reporting
proposal from 2016, as well as related
proposed amendments to existing
capital rules for futures commission
merchants (“FCMs”) providing specific
market risk and credit risk capital
deductions for swaps and security-based
swaps (““SBS”’) entered into by FCMs.

DATES: Comments must be received on
or before March 3, 2020.

ADDRESSES: You may submit comments,
identified by RIN 3038—AD54 and
“Capital Requirements for Swap Dealers
and Major Swap Participants”, by any of
the following methods:

e CFTC website, via its Comments
Online process: http://
comments.cftc.gov. Follow the
instructions for submitting comments
through the website.

e Mail: Send to Chris Kirkpatrick,
Secretary, Commodity Futures Trading
Commission, 1155 21st Street NW,
Washington, DC 20581.

e Hand Delivery/Courier: Same as
Mail above.

Please submit your comments using
only one of these methods.

All comments must be submitted in
English, or if not, accompanied by an
English translation. Comments will be
posted as received to http://
www.cftc.gov. You should submit only
information that you wish to make
available publicly. If you wish the
Commission to consider information
that is exempt from disclosure under the
Freedom of Information Act, a petition
for confidential treatment of the exempt
information may be submitted according
to the procedures set forth in Regulation
145.9 of the Commission’s regulations.?

The Commission reserves the right,
but shall have no obligation, to review,
pre-screen, filter, redact, refuse or
remove any or all of your submission
from http://www.cftc.gov that it may
deem to be inappropriate for
publication, such as obscene language.
All submissions that have been redacted
or removed that contain comments on
the merits of the rulemaking will be
retained in the public comment file and
will be considered as required under the
Administrative Procedure Act and other
applicable laws, and may be accessible
under the Freedom of Information Act.
FOR FURTHER INFORMATION CONTACT:
Joshua Sterling, Director, 202—418—
6056, jsterling@cftc.gov; Thomas Smith,
Deputy Director, 202—-418-5495,
tsmith@cftc.gov; Joshua Beale, Associate
Director, 202—-418-5446, jbeale@
cftc.gov; Jennifer C.P. Bauer, Special
Counsel, 202-418-5472, jbauer@
cftc.gov; Rafael Martinez, Senior
Financial Risk Analyst, 202—418-5462,
rmartinez@cftc.gov, Division of Swap
Dealer and Intermediary Oversight; or
Lihong McPhail, Research Economist,
202-418-5722, Imchphail@cftc.gov,
Office of the Chief Economist;
Commodity Futures Trading
Commission, Three Lafayette Centre,

1 Commission regulations referred to herein are
found at 17 CFR Chapter 1. Commission regulations
are accessible on the Commission’s website, http://
www.cftc.gov.
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1155 21st Street NW, Washington, DC
20581.

SUPPLEMENTARY INFORMATION:

I. Background

Section 731 of the Dodd-Frank Act 2
amended the CEA 3 by adding section
4s(e), which requires the Commission to
adopt rules establishing capital
requirements for SDs and MSPs to help
ensure their safety and soundness.*
Section 4s(e) applies a bifurcated
approach requiring each SD and MSP
subject to the capital requirements of a
prudential regulator to meet the capital
requirements adopted by the applicable
prudential regulator, and requiring each
SD and MSP that is not subject to the
capital requirements of a prudential
regulator to meet the capital
requirements adopted by the
Commission.5 Accordingly, SDs and
MSPs that are not banking entities,
including nonbank subsidiaries of bank
holding companies regulated by the
Federal Reserve Board, are subject to the
Commission’s capital requirements.®
Further, Section 764 of the Dodd-Frank
Act provides that the Securities and
Exchange Commission (“SEC”) shall
prescribe capital and margin

2 See Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203, 124
Stat. 1376 (2010). The text of the Dodd-Frank Act
may be accessed at http://www.cftc.gov/
LawRegulation/OTCDERIVATIVES/index.htm.

37 U.S.C. 1 et seq.

4 See 7 U.S.C. 6s(e)(3)(A). Section 4s(e) also
directs the Commission to adopt regulations for SDs
and MSPs imposing initial and variation margin
requirements on all swaps that are not cleared by
a registered clearing organization. The Commission
adopted final SD and MSP margin requirements for
uncleared swap transactions on December 18, 2015.
See, Margin Requirements for Uncleared Swaps for
Swap Dealers and Major Swap Participants, 81 FR
636 (Jan. 6, 2016).

5The term “prudential regulator” is defined in
section 1a(39) of the CEA for purposes of the
section 4s(e) capital requirements. Specifically, the
term ‘‘prudential regulator” is defined to mean the
Board of Governors of the Federal Reserve System
(“Federal Reserve Board”); the Office of the
Comptroller of the Currency (“OCC”); the Federal
Deposit Insurance Corporation; the Farm Credit
Administration; and the Federal Housing Finance
Agency. All references to an “SD” or an “MSP” in
this proposal will mean an SD or MSP that is
subject to the Commission’s capital rules, unless
otherwise specified.

6 The prudential regulators, including the Federal
Reserve Board and OCC, that have capital
responsibilities for SDs provisionally-registered
with the Commission have adopted capital rules
that incorporate capital requirements for swap and
SBS transactions. In this regard, the Federal Reserve
Board and OCC have adopted revised capital rules
to incorporate Basel III capital adequacy
requirements. See, Regulatory Capital Rules:
Regulatory Capital, Implementation of Basel III,
Capital Adequacy, Transition Provisions, Prompt
Corrective Action, Standardized Approach for Risk-
weighted Assets, Market Discipline and Disclosure
Requirements, Advanced Approaches Risk-Based
Capital Rule, and Market Risk Capital Rule, 78 FR
62018 (Oct. 11, 2013).

requirements for security-based swap
dealers (“SBSDs”) and major security-
based swap participants (“MSBSPs”),
and Section 4s(e)(3)(D) of the CEA
provides that the CFTC, SEC, and
prudential regulators shall, to the
maximum extent practicable, establish
and maintain comparable minimum
capital requirements for SDs and MSPs.

In 2011, the Commission proposed
capital and financial reporting
requirements for SDs and MSPs, and
proposed amendments to the capital
requirements for FCMs to explicitly
address swap and SBS transactions.?
The Commission, however, elected to
defer consideration of final capital and
financial reporting rules until after the
Commission adopted final margin rules
for uncleared swaps, which were
adopted in 2015.8

In 2016, the Commission re-proposed
the capital and financial reporting
requirements for SDs and MSPs, and re-
proposed amendments to the existing
capital requirements for FCMs.® The
Commission drew on existing CFTC,
prudential regulator, and SEC capital
rules in developing the 2016 Capital
Proposal. Specifically, the 2016 Capital
Proposal, depending on the
characteristics of the registered entity,
would permit: (i) SDs to elect a capital
requirement that is based on existing
bank holding company capital rules
adopted by the Federal Reserve Board
(the “Bank-Based Capital Approach”);
(ii) SDs to elect a capital requirement
that is based on the existing CFTC FCM
capital rule, the existing SEC broker-
dealer (“BD”’) capital rule, and the SEC’s
proposed capital requirements for
SBSDs, (the “Net Liquid Assets Capital
Approach”); or (iii) SDs that meet
defined conditions designed to ensure
that they are predominantly engaged in
non-financial activities to compute their
minimum regulatory capital based upon
the firms’ tangible net worth (the
“Tangible Net Worth Capital
Approach”).

The Commission received comments
from a broad spectrum of market
participants, industry representatives,
and other interested parties in response
to the 2016 Capital Proposal. The
commenters raised several topics in the
2016 Capital Proposal including the use
of models by SDs and MSPs for
computing market risk and credit risk
capital charges, the need for the

7 See Capital Requirements of Swap Dealers and
Major Swap Participants, 76 FR 27802 (May 12,
2011).

8See 81 FR 636.

9 See Capital Requirements of Swap Dealers and
Major Swap Participants, 81 FR 91252 (Dec. 16,
2016) (the ““2016 Capital Proposal’” or the
“Proposal”).

harmonization of the Commission’s
rules and requirements with the rules
and the requirements of the prudential
regulators and the SEC, and a desire for
an additional opportunity to comment
on the 2016 Capital Proposal once the
SEC finalized its SBSD and MSBSP
capital and financial reporting
requirements.

Since the 2016 Capital Proposal was
published in the Federal Register, the
SEC in 2018 reopened its comment
period and solicited further comment on
its proposed capital, margin, and
segregation requirements for BDs,
SBSDs, and MSBSPs.10 The SEC
finalized these capital, margin, and
segregation requirements in 2019.11 The
SEC also finalized its financial reporting
requirements for SBSDs and MSBSPs in
2019.12

The Commission has carefully
considered the comment letters to the
2016 Capital Proposal and believes it is
in the public interest to provide an
additional opportunity for comment on
the proposed capital and financial
reporting rules. The Commission
believes that it is particularly
appropriate to reopen the comment
period in light of the SEC Comment
Reopening and the SEC Final Capital
Rule, and in recognition that the 2016
Capital Proposal includes significant
components of the SEC’s SBSD capital
rules that were recently adopted as final
in the SEC’s Final Capital Rule. In
addition, the Commission believes the
public should have the opportunity to
provide comment on the potential
economic effects of the 2016 Capital
Proposal in light of regulatory and
market developments since the Proposal
was published. Accordingly, the
Commission is reopening the comment
period for 75 days and is seeking
comment on all aspects of the 2016
Capital Proposal. The Commission also
is seeking specific comment on certain
aspects of the 2016 Capital Proposal
where further information would be
particularly helpful to the Commission.
In particular, the Commission is seeking

10 See Capital, Margin and Segregation
Requirements for Security-Based Swap Dealers and
Major Security-Based Swap Participants and
Capital Requirements for Broker-Dealers, 83 FR
53007 (Oct. 19, 2018) (“SEC Comment Reopening”).

11 See Capital, Margin and Segregation
Requirements for Security-Based Swap Dealers and
Major Security-Based Swap Participants and
Capital and Segregation Requirements for Broker-
Dealers, 84 FR 43872 (Aug. 22, 2019) (“SEC Final
Capital Rule”).

12 See Recordkeeping and Reporting
Requirements for Security-Based Swap Dealers,
Major Security-Based Swap Participants, and
Broker-Dealers, publication in the Federal Register
forthcoming. A prepublication version of the
document can be found at https://www.sec.gov/
rules/final/2019/34-87005.pdf.
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comment on potential modifications
contemplated in light of previously
received comments as discussed herein
and the SEC Final Capital Rule, and
potential rule language that would
modify rule text that was included in
the 2016 Capital Proposal. The modified
rule language would be included in:
Regulation 1.17(c)(5)(iii)(A), (B) and
(C)(2); Regulation 23.102(c), (d) and (e);
and, Regulation 23.105(d)(3) and (p)(2).
Comment letters received by the
Commission in response to the 2016
Capital Proposal previously need not be
re-submitted as they will continue to be
a part of the public comment file for this
rulemaking and considered by the
Commission.

II. Request for Comment

The Commission renews its request
for comment on all aspects of the 2016
Capital Proposal and on the specific
topics identified below. Commenters are
requested to provide empirical data in
support of any arguments and analyses.
The Commission notes that comments
are of the greatest assistance to
rulemaking initiatives when
accompanied by supporting data and
analysis, and, if appropriate,
accompanied by alternative approaches
and suggested rule text language.

The Commission also requests
comments and data on how the baseline
of the economic analyses has changed
since the publication of the 2016 Capital
Proposal. The swap market activity has
experienced significant changes, in part
due to the fact that participants in this
market are now subject to various new
rules. For example, the 2015 uncleared
margin rules adopted by the prudential
regulators and the Commission, which
requires SDs to exchange variation
margin, and in many cases initial
margin, with financial end users and
other SDs against uncleared swap
positions, has been phased in for a
significant number but not all
participants. To comply with these
margin rules, these entities in the
uncleared swap markets have been
exchanging margin. Additionally, as
noted above the SEC has finalized
capital, margin and segregation
requirements for the SBSDs. Moreover,
swap market participants also may be
subject to other regulatory regimes,
including foreign regulatory authorities.
The Commission requests comments on
how those changes in the baseline
would impact the potential benefits and
costs of capital requirements.

A. Capital

The 2016 Capital Proposal included
proposed minimum capital
requirements for SDs and MSPs, and

proposed amendments to the minimum
capital requirements for FCMs.
Proposed Regulation 23.101(a)(1)(i)
would require an SD electing the Bank-
Based Capital Approach 13 to maintain
regulatory capital equal to or in excess
of the highest of the following:

(1) Common equity tier 1 capital
(“CET1 Capital”’) of $20 million; 14

(2) CET1 Capital equal to or greater
than 8% of the SD’s risk weighted
assets; 15

(3) CET1 Capital equal to or greater
than 8% of the sum of:

(a) The amount of uncleared swap
margin 16 for each uncleared swap
position open on the books of the SD,
computed on a counterparty by
counterparty basis pursuant to the
Commission’s margin rules for
uncleared swap transactions (CFTC
Regulation 23.154);

(b) The amount of initial margin that
would be required for each uncleared
SBS position open on the books of the
SD, computed on a counterparty by
counterparty basis pursuant to SEC Rule
18a—3(c)(1)(i)(B) (17 CFR 240.18a—
3(c)(1)(1)(B)) without regard to any
initial margin exemptions or exclusions
that the SEC rules may provide to such
SBS positions; and

(c) The amount of initial margin
required by clearing organizations for
cleared proprietary futures, foreign
futures, swaps, and SBS positions open
on the books of the swap dealer; or,

13 Proposed Regulation 23.101(a)(1)(i) permits an
SD that elects the Bank-Based Capital Approach to
use market risk and credit models approved by the
Commission or a registered futures association, or
to use the standardized market risk charges in
Regulation 1.17 and the standardized credit risk
charges in subpart D of 12 CFR part 217.

14 For purposes of the 2016 Capital Proposal,
CET1 Capital is defined in the rules of the Federal
Reserve Board, and generally represents the sum of
a bank holding company’s common stock
instruments and any related surpluses, retained
earnings, and accumulated other comprehensive
income. See 12 CFR 217.20.

15 See 2016 Capital Proposal, 81 FR at 91310;
Proposed Regulation 23.101(a)(1)(i)(B). Risk-
weighted assets would be defined and computed in
accordance with rules of the Federal Reserve Board,
12 CFR part 217.

16 See 2016 Capital Proposal, 81 FR at 91309-10.
Proposed Regulation 23.100 would define the term
“uncleared swap margin’’ to mean the amount of
initial margin, computed in accordance with the
CFTC’s uncleared swap margin rules (Regulation
23.154), that an SD would be required to collect
from each counterparty for each outstanding swap
position of the SD. An SD would have to include
all swap positions in the calculation of the
uncleared swap margin amount, including swaps
that are exempt from the scope of the Commission’s
uncleared swap margin rules. Furthermore, in
computing the uncleared swap margin amount, an
SD would not be able to exclude the “Initial Margin
Threshold Amount” or the “Minimum Transfer
Amount” as such terms are defined in Regulation
23.151.

(4) The amount of capital required by
a registered futures association of which
the SD is a member.1”

Proposed Regulation 23.101(a)(1)(ii)
would require an SD electing the Net
Liquid Asset Capital Approach to
maintain regulatory net capital equal to
or in excess of the highest of the
following:

(1) $20 million (and for SDs approved
to use internal capital models, $100
million of tentative net capital and $20
million of net capital);

(2) Eight percent of the sum of:

(a) The amount of uncleared swap
margin for each uncleared swap
position open on the books of the SD,
computed on a counterparty by
counterparty basis pursuant to CFTC
Regulation 23.154;

(b) The amount of initial margin that
would be required for each uncleared
SBS position open on the books of the
SD, computed on a counterparty by
counterparty basis pursuant to SEC Rule
18a-3(c)(1)({)(B) (17 CFR 240.18a—
3(c)(1)(i)(B)) without regard to any
initial margin exemptions or exclusions
that the rules of the SEC may provide
to such SBS positions;

(c) The amount of “risk margin”, as
defined in Regulation 1.17(b)(8),
required by a clearing organization for
proprietary futures, swaps, and foreign
futures positions open on the books of
the SD; and

(d) The amount of initial margin
required by a clearing organization for
proprietary SBS open on the books of
the SD; or

(3) The amount of capital required by
a registered futures association of which
the SD is a member.

The 2016 Capital Proposal also
included proposed amendments to the
existing capital requirements applicable
to FCMs that engage in swap and SBS
transactions, and also would be
applicable to entities dually-registered
with the Commission as SDs and FCMs.
The minimum capital requirements for
FCMs and entities dually-registered as
SDs and FCMs were proposed to be
amended to require each entity to
maintain adjusted net capital equal to or
greater than the highest of the following;

(1) $20 million (and for FCMs,
including entities dually-registered as
FCM/SDs, approved to use internal
capital models, $100 million of net
capital and $20 million of adjusted net
capital);

(2) The FCMs risk-based capital
requirement, computed as 8% of the
sum of:

17 Currently, the National Futures Association
(“NFA”) is the only registered futures association
registered with the Commission under section 17 of
the CEA.
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(a) The FCM’s or FCM/SD’s total “‘risk
margin” 18 requirement for cleared
swap, futures and foreign futures
positions carried by the FCM or FCM/
SD in customer and noncustomer
accounts;

(b) The total initial margin that the
FCM or FCM/SD is required to post with
a clearing agency or broker for cleared
SBS positions carried in customer and
noncustomer accounts;

(c) The total “uncleared swaps
margin”’, as defined in Commission
Regulation 23.100;

(d) The total initial margin that the
FCM or FCM/SD is required to post with
a broker or clearing organization for all
proprietary cleared swaps positions
carried by the FCM or FCM/SD;

(e) The total initial margin computed
pursuant to SEC Rule 18a-3(c)(1)(i)(B)
(17 CFR 240.18a-3(c)(1)(i)(B)) for all
uncleared security-based swap positions
carried by the FCM or FCM/SD without
regard to any initial margin exemptions
or exclusions that the SEC rules may
provide to such SBS positions; and,

(f) The total initial margin that the
FCM or FCM/SD is required to post with
a broker or clearing agency for
proprietary cleared SBS;

(3) The amount of adjusted net capital
required by a registered futures
association of which the FCM is a
member; or

(4) For FCMs, including FCMs
registered as SDs, that are registered
with the SEC as securities brokers and
dealers, the amount of net capital
required by Rule 15¢3—1(a) of the
Securities and Exchange Commission
(17 CFR 240.15¢3-1(a)).

1. Swap Dealer Capital—8% Risk
Margin Amount

The proposed SD capital requirement
would require an SD to maintain
regulatory capital equal to or greater
than 8% of the initial margin associated
with the SD’s proprietary cleared and
uncleared futures, foreign futures, swap,
and SBS positions (i.e., the “risk margin
amount”). The proposed minimum
capital requirement was drawn from the
Commission’s experience with the
“risk-based” capital requirements
currently imposed on FCMs.19 Under
the existing FCM ‘‘risk-based’’ capital
model, an FCM is required to maintain
adjusted net capital equal to or greater
than 8% of the aggregate of each
customer’s and non-customer’s initial
margin requirements associated with

18 The term ‘“‘risk margin” is defined in
Regulation 1.17(b) and generally means the level of
maintenance margin or performance bond required
for the customer or noncustomer positions by the
applicable exchanges or clearing organizations.

19 See Regulation 1.17(a)(1)(i)(B).

their respective portfolio of futures,
foreign futures and cleared swaps
positions.20 Accordingly, an FCM’s
minimum capital requirement
increases/decreases as the total initial
margin for its customers’ and
noncustomers’ portfolios increases/
decreases.2!

The SD 8% capital component of the
2016 Capital Proposal also is consistent
with the approach adopted by the SEC
for BDs and SBSDs. The SEC Final
Capital Rule established a minimum net
capital requirement for BDs and SBSDs
that incorporates a component based
upon a percentage of the margin
associated with a BD’s or SBSD’s
customer cleared and uncleared SBS
positions.22 The SEC Final Capital Rule
implemented this financial ratio as a
lower percentage, with the possibility of
a scalable requirement to be
implemented and increased over a
number of years, beginning with a 2%
requirement, and possibly under SEC
orders increasing to a 4% requirement
and ultimately to a 8% percent
requirement.?3

One commenter strongly supported
the 2016 Capital Proposal’s 8% risk
margin amount threshold on a
comprehensive basis, noting concern
that basing capital requirements on
models could be manipulated, and that
the 8% floor based on all calculated
initial margin was therefore appropriate
as a counterbalance to ensure internal
modelling does not reduce loss
absorbency.24

Several commenters, however, raised
concerns with the 8% risk margin
amount contained in the Bank-Based
Capital Approach and the Net Liquid
Asset Capital Approach.25 These

20 The 2016 Capital Proposal includes a proposal
to revise the FCM “‘risk-based” capital requirement
to further include 8% of customer and non-
customer cleared SBS positions, proprietary cleared
SBS positions, and proprietary uncleared swap and
SBS initial margin. See, 2016 Capital Proposal, 81
FR at 91306.

21 See CFTC Regulation 1.17(a)(1)(i)(B).

22 See SEC Final Capital Rule, Rule 15c3-1(a)(7)
(17 CFR 240.15¢3-1(a)(7)) for BDs (including BDs
dually-registered as SBSDs) approved to use
internal capital models and Rule 15¢3-1(a)(10) (17
CFR 240.15¢3-1(a)(10)) for BDs dually-registered as
SBSDs (84 FR at 44042), and Rule 18a—1(a)(2) (17
CFR 240.18a—1(a)(2)) for standalone SBSDs
approved to use internal models (84 FR at 44052).

23]d.

24 See Letter from Marcus Stanley, Americans for
Financial Reform (May 15, 2017) (AFR 5/15/17
Letter). The comment letters for the 2016 Capital
Proposal are available at: https://
comments.cftc.gov/PublicComments/
CommentList.aspx?id=1769 (the public comment
file).

25 See, e.g., Letter from Mary Kay Scucci,
Securities Industry and Financial Markets
Association (May 15, 2017) (SIFMA 5/15/17 Letter);
Letter from Walt Lukken, Futures Industry
Association (May 15, 2017) (FIA 5/15/17 Letter);

commenters generally stated that the
8% risk margin amount was both too
high of a percentage and over-inclusive
of the various types of business
activities engaged in by SDs.26 Several
of the commenters also stated that the
proposed risk margin amount has a
limited relationship to the actual risk of
the SD’s risk from swaps, SBS, futures,
and foreign futures transactions.2?
Commenters also generally noted that
under the 2016 Capital Proposal the risk
margin amount is computed on a
counterparty-by-counterparty basis and
not on the aggregate of all of the SD’s
positions across all counterparties,
which may overstate the SD’s risk by
not taking into account offsetting
positions across multiple
counterparties, including hedging
positions.28

A commenter also noted that the risk
margin amount did not reflect the actual
risk of a SD’s proprietary cleared swap,
SBS, futures and foreign futures
positions as the risk margin amount is
required to be computed on a clearing
organization-by-clearing organization
basis and, therefore, does not recognize
hedging and risk-reducing portfolio
margin across multiple clearing
organizations.29 Commenters further
noted that under the Net Liquid Assets
Capital Approach requiring net capital
to exceed 8% of margin double counts
the risks of various positions as these
risks are counted once in the market and
credit risk charges used to compute net
capital and then again in computing the
risk margin amount.3°

Other commenters took exception to
the inclusion of the 8% risk margin
amount computation for SDs electing
the Bank-Based Capital Approach in
proposed Regulation 23.101(a)(1)(i).
Commenters noted that the current bank
holding company capital rules adopted

Letter from Stephen John Berger, Citadel Securities
(May 15, 2017) (Citadel 5/15/17 Letter); Letter from
William Dunaway, INTL FCStone Markets, LLC
(May 15, 2017) (IFM 5/15/17 Letter); Letter from
Sebastien Crapanzano and Soo-Mi Lee, Morgan
Stanley (May 15, 2017) (MS 5/15/17 Letter); Letter
from Christine Stevenson, BP Energy Company
(May 15, 2017) (BPE 5/15/17 Letter); Letter from
Steven Kennedy, International Swaps and
Derivatives Association (May 15, 2017) (ISDA 5/15/
17 Letter); Letter from the Japanese Bankers
Association (May 14, 2017) (JBA 5/14/17 Letter);
and, Letter from Joanna Mallers, FIA Principal
Traders Group (May 24, 2017) (FIA-PTG 5/24/17
Letter).

26 Id,

27 Id,

28 See, e.g., ISDA 5/15/17 Letter; JBA 5/14/17
Letter; SIFMA 5/15/17 Letter.

29 See FIA-PTG 5/24/17 Letter.

30 See SIFMA 5/15/17 Letter; ISDA 5/15/17 Letter;
FIA 5/15/17 Letter; FIA PTG 5/24/17 Letter; JBA 5/
14/17 Letter; Letter from Sunhil Cutinho, CME
Group, Inc. (May 15, 2017) (CME 5/15/17 Letter);
and Citadel 5/15/17 Letter.


https://comments.cftc.gov/PublicComments/CommentList.aspx?id=1769
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by the Federal Reserve Board, and
incorporated as one of the components
of the Commission’s proposed
minimum capital requirements for SDs
electing the Bank-Based Capital
Approach, does not include the 8% risk
margin amount requirement. One of the
commenters stated that the inclusion of
the 8% risk margin amount would
exaggerate the actual risk of the SD’s
transactions, and would place the SD at
a competitive disadvantage to a SD
subject to the capital rules of a
prudential regulator, which are not
subject to the 8% risk margin amount.3?

One commenter suggested that the
Commission consider limiting the 8%
risk margin amount solely to uncleared
swaps subject to the uncleared margin
rules 32 and another asked the
Commission to reconsider the
application of the 8% risk margin
threshold to cleared swaps.33

Several commenters also requested
that if the Commission were to retain a
minimum capital requirement for SDs
based upon a percentage of the risk
margin amount as defined in the 2016
Capital Proposal, that the Commission
adjust the 8% to a lower multiplier,
such as 2%, for a period of time to allow
the Commission to gather empirical data
in order to determine an appropriate
level.34

As noted in the 2016 Capital
Proposal, capital serves as an overall
financial resource for the SD and is
intended to cover potential risks that are
not adequately covered by other risk
management programs (i.e., “residual
risk”) including margin on uncleared
swaps.3® Therefore, the Proposal
expanded the types of financial
instruments included in the
computation of the risk margin amount
to include an SD’s futures, foreign
futures, swaps, and SBS positions,
which is a more expansive list than the
SEC imposed on SBSDs, as the
Commission believed that it was
appropriate for SDs to maintain a
minimum level of capital that reflects
the extent of the risks and activities
posed by the full, broad range of the
SD’s proprietary positions.36

Commenters, however, have
identified significant issues and raised
important questions regarding the effect
that the 8% risk margin amount may
have on driving the minimum
requirement and consequentially the

31 See SIFMA 5/15/17 Letter; ISDA 5/15/17 Letter;

and JBA 5/14/17 Letter.
32 See IFM 5/15/17 Letter.
33 See ISDA 5/15/17 Letter.
34 See SIFMA 5/15/17 Letter and MS 5/15/17
Letter.
35 See 2016 Capital Proposal, 81 FR at 91259.
36 Id.

funding and business activities of each
SD. Therefore, the Commission is
seeking further comments on the
following areas in an attempt to ensure
that the 8% risk margin amount is
appropriately calibrated and consistent
with the statutory mandate of helping to
ensure the safety and soundness of the
SDs subject to the Commission’s capital
requirements, or if another percentage
or approach is more appropriate.3” In
this regard, the Commission invites
comments on all aspects of the proposed
risk margin amount, including
comments regarding the possible
increase or decrease of the risk margin
percentage in coordination with the
inclusion or exclusion of certain
products in order to establish the most
optimal capital requirement.

1-a. The Commission requests
comment and supporting data on the
quantification of the potential minimum
capital requirements that would be
required of SDs electing the Bank-Based
Capital Approach, the Net Liquid Assets
Capital Approach, or the Tangible Net
Worth Capital Approach as a result of
the proposed 8% risk margin amount
threshold. How would the amount of
potential minimum capital based upon
the 8% risk margin requirement
compare with the amount of capital
currently maintained by entities that are
provisionally registered as SDs? How
would such amounts compare with the
amounts of capital required of SBSDs
under the SEC Final Capital Rule?
Please provide data in support of
comments provided.

1-b. The Commission requests
comment on whether the proposed 8%
risk margin amount should be modified
for SDs electing the Bank-Based Capital
Approach, the Net Liquid Assets Capital
Approach, or the Tangible Net Worth
Capital Approach to a lower percentage
requirement, such as 4%. If so, is 4%
risk margin properly calibrated to the
inherent risk of an SD and the activities
that it engages in? If not 4%, what
percentage of the risk margin should the
Commission consider including in the
regulations, and why is the percentage
an appropriate percentage properly
calibrated to the inherent risk of an SD
and the activities that it engages in?
Please quantify the difference in the
amount of capital that would be
required of an SD pursuant to the
proposed 8% risk margin amount and
4% or any other suggested lower
percentage of risk margin amount. To
the extent it is possible to model the
impact of different percentages of risk
margin on the minimum capital
requirements for an actual or

371d. at 91258.

hypothetical portfolio of positions,
please provide such information. How
would the suggested modified risk
margin amount percentage be
appropriate and consistent with the
statutory objective of establishing
capital requirements designed to help
ensure the safety and soundness of the
SD? Are there differences in the
products, size and activities between
SDs subject to the CFTC’s proposed
capital rule, SDs subject to the
prudential regulators’ capital rules, and
SBSDs subject to the SEC’s capital rule,
(such as trading strategies or market
share) that lead to practical differences
in the CFTC’s capital rule? Please
provide data and analysis in support of
any suggested modified percentage of
the risk margin amount.

1—c. The Commission requests
comment on whether the proposed 8%
risk margin amount should be modified
to be harmonized with the approach
adopted by the SEC for SBSDs in the
SEC Final Capital Rule. Specifically,
should the Commission modify the
regulation to lower the risk margin
amount percentage from 8% to 2%, and
further modify the regulation to
authorize the Commission by order to
increase the risk margin amount
percentage in stages from 2% to 4% or
less, and from 4% to 8% or less based
upon the Commission’s future
experience with SD capital levels after
the implementation of the final
regulations? In responding to this
question, please address the significant
differences in the size, complexity and
scope of the swap products and markets
as compared to the SBS products and
markets.

1—-d. The Commission requests
comment on whether the types of
derivatives positions included in the
computation of the risk margin amount
threshold for SDs should be modified.
Should the Commission exclude any
particular asset classes or positions from
the computation of the risk margin
amount? For example, should the
Commission exclude cleared
transactions from the risk margin
amount? If so, explain why such asset
classes or positions should be excluded,
how such exclusion is consistent with
the statutory objective of the safety and
soundness of the SD, and quantify the
impact on the proposed minimum
capital requirement of excluding such
asset classes or positions and the overall
risk to the financial system. Should the
Commission consider modifying a
combination of the percentage of the
risk margin amount and the products
that are included in the computation? If
so, please suggest how the Commission
may determine an appropriate balance
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between products and the risk margin
percentage. Please provide data in
support of any modified list of asset
classes or positions included in the risk
margin amount computation and the
possible costs and benefits that may
result in such a change.

1—e. If the Commission modifies the
capital requirements by, for example,
lowering the 8% risk margin amount to
a lower level or by removing certain
transactions from the risk margin
amount computation, the Commission
believes that this may result in a lower
amount of required capital for SDs,
which may increase the level of risk at
some SDs. The Commission requests
comment as to whether lowering the
percentage of risk margin to a 4% level,
the SEC’s 2% level or a different level,
or removing transactions from the risk
margin amount computation would
result in an SD not holding a sufficient
level of capital to help ensure its safety
and soundness. Specifically, given the
size, breadth and complexity of the
swaps market, does a 2% or 4% capital
level serve the intended goals as
established in the CEA? Alternatively,
what percentage of risk margin would
result in capital levels that were so high
that certain current swaps and futures
activities of the SD would become
uneconomic? How does the capital
requirement impact that ability of an SD
to service certain types of clients, to
provide liquidity to the marketplace, or
otherwise impact the efficiency and
competitiveness of the swaps market?
The Commission further invites
comments on the general costs and
benefits of modifying the risk margin
amount as discussed above. Please
provide data with any comment or
analysis.

1-f. The Commission requests
comment on whether Regulation 23.101
should be modified by removing the
minimum capital requirement based
upon the 8% of risk margin amount
calculation from the Bank-Based Capital
Approach and the Net Liquid Assets
Capital Approach. If the Commission
were to modify Regulation 23.101 to
remove the 8% risk margin amount from
the Net Liquid Assets Capital Approach,
SDs electing that capital approach
would be required to maintain net
capital equal to or in excess of $20
million and, if approved to use capital
models, $100 million of tentative net
capital and $20 million of net capital.
Does this level of minimum regulatory
capital provide adequate assurance that
an SD can meet its obligations and is it
consistent with the objective of helping
to ensure that safety and soundness of
the SD?

1—g. The 2016 Capital Proposal did
not include a leverage ratio requirement.
The Commission requests comment on
whether it would be appropriate, at a
future date after notice and comment, to
revise the capital requirements by
adopting a leverage ratio for SDs in lieu
of the proposed percentage of the risk
margin amount if adopted as final. To
assist the Commission in its assessment
of this possible future action, the
Commission requests comment on the
cost, if any, in terms of additional
required capital under each of the
proposed capital methods and how the
adoption of a leverage ratio requirement
would affect the efficiency,
competitiveness, integrity, safety and
soundness, and price discovery of swap
markets. Please provide any supporting
data with your comment.

2. FCM Minimum Capital Requirement

The 2016 Capital Proposal included a
proposed revision to the FCM net
capital requirement to require an FCM
(or dually-registered FCM/SD) to
include in its minimum capital
requirement eight percent of the
uncleared swaps margin for uncleared
swaps and eight percent of the initial
margin for uncleared SBS for which the
FCM or FCM/SD was a counterparty, as
well as eight percent of the total initial
margin that the FCM or FCM/SD was
required to post with a broker or
clearing organization for all proprietary
cleared swaps and proprietary cleared
SBS. These proposals were contained at
a proposed revised Regulation
1.17(a)(1)(1)(B). The Commission’s
general rationale for proposing such
revisions was that an FCM’s or FCM/
SD’s capital should reflect exposures to
all swap counterparties, in order to
promote safety and soundness.38

Several commenters focused their
comments on the impact on FCMs.
Several commenters stated that the
proposed inclusion of an FCM’s or
FCM/SD’s proprietary cleared swaps
and SBS positions in the 8% risk margin
amount would place an unnecessary
financial burden on FCMs and would
not properly recognize that the same
proprietary positions are subject to an
existing net capital charge based upon
exchange or clearinghouse margin
requirements under Regulation
1.17(c)(5)(x).3° One commenter referred
specifically to this as duplicative, and
argued it would unnecessarily increase
the amount of adjusted net capital an
FCM would hold for swaps and SBS

38 See 2016 Capital Proposal, 81 FR at 91266.

39 See CME 5/15/17 Letter; FIA 5/15/17 Letter;
Citadel 5/15/17 Letter; and the SIFMA 5/15/17
Letter.

exposures which could burden smaller
SD FCMs which are not BDs and
threaten their ability to provide clearing
services for swaps.4° This commenter
noted that the Commission had noted
that such types of FCMs were often ones
that may be willing to provide swaps
markets in commodities to agricultural
firms and smaller commercial end-
users, and this commenter suggested
that overburdening smaller SD FCMs in
this manner could further exacerbate the
concentration of clearing among larger
FCMs. Considering these comments,
specifically that existing net capital
charges already apply to proprietary
cleared swaps and SBS in Regulation
1.17, and that the Commission also
proposed additional net capital market
risk charges applicable to swaps and
SBS in other parts of Regulation 1.17,
the Commission is reconsidering the
proposed FCM amendments to
Regulation 1.17(a)(1)(i)(B) contained
within the 2016 Capital Proposal.

2—a. The Commission requests
additional comment on the advisability
of deleting the proposed changes to
Regulation 1.17(a)(1)(i)(B) to the net
capital requirement for all FCMs and
dually-registered FCM/SDs, which
would leave such section as currently in
effect, instead of adopting the changes
proposed within the 2016 Capital
Proposal.#* The Commission would rely
on net capital charges proposed and
applicable to proprietary cleared and
uncleared swaps and SBS to reflect the
risks to FCMs (and dually-registered
FCM/SDs) from swaps and SBS
business, without any add-on minimum
capital requirement for swap dealing,
other than the higher minimum dollar
threshold of $20 million, which the
Commission still would retain from the
2016 Capital Proposal. If the
Commission adopts this change, the
Commission believes that this would
lower the amount of required capital
under this Proposal; however, FCMs
would still be required to deduct market
risk charges for cleared and uncleared
proprietary positions in computing their
net capital and adjusted net capital,
which is intended to provide a capital
cushion to protect against future adverse
price movements in the positions.
Please provide comment on how this
change would affect the overall costs
and benefits of the Proposal and the
efficiency, competitiveness, financial

40 See CME 5/15/17 Letter.

41 The modification to Regulation 1.17(a)(1)(i)(B)
would result in the customer and noncustomer
cleared swaps, futures, and foreign futures being
included in the computation of the risk margin
amount.
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integrity, and price discovery of the
swaps market?

3. Composition of Common Equity Tier
1 Capital

The 2016 Capital Proposal would
require SDs electing the Bank-Based
Capital Approach to maintain a
minimum level of regulatory capital of
CET1 Capital equal to or in excess of the
highest of: (1) $20 Million; (2) 8% of the
SD’s risk-weighted assets; or (3) 8% of
the SD’s risk margin amount.42 For
purposes of the Proposal, CET1 Capital
is defined by rules of the Federal
Reserve Board, and generally represents
the sum of a bank holding company’s
common stock instruments and any
related surpluses, retained earnings, and
accumulated other comprehensive
income.3 The 2016 Capital Proposal
also would require an SD to file a notice
with the Commission if its net capital
was below 120% of the SD’s minimum
capital requirement (“Early Warning
Notice’’).44

As noted in the 2016 Capital
Proposal, the Commission proposed to
limit the forms of capital that a SD
electing the Bank-Based Capital
Approach could recognize to CET1
capital as such capital is a more
conservative form of capital than
Additional Tier 1 capital or Tier 2
capital, particularly as it relates to the
permanence of the capital and its
availability to absorb unexpected
losses.45 Moreover, the Commission
believed that limiting the capital to
CET1 Capital was appropriate as the
Commission did not propose to include
several capital add-ons maintained in
the rules of the Federal Reserve Board,
including, for instance, the capital
conservation buffer and the
countercyclical capital buffer.46

The Commission received comments
regarding the proposed requirement to
limit regulatory capital to only CET1
Capital. One commenter supported the
proposed requirement that an SD
electing the Bank-Based Capital
Approach must satisfy its capital
requirement with only CET1 Capital.4”
This commenter stated that the more

42 See 2016 Capital Proposal, 81 FR at 91310;
Proposed Regulation 23.101(a)(1)(i). Risk-weighted
assets would be defined and computed in
accordance with rules of the Federal Reserve Board,
12 CFR part 217.

43 See 12 CFR 217.20.

44 See 2016 Capital Proposal, 81 FR at 91318;
Proposed Regulation 23.105(c)(2).

45 Id. at 91259-91260. Under the rules of the
Federal Reserve Board, Additional Tier 1 capital
includes certain types of non-cumulative preferred
stock instruments and Tier 2 capital includes
qualifying subordinated debt. (See 12 CFR 217.20).

46 Jd. at 91260, footnote 45.

47 See AFR 5/15/17 Letter.

conservative CET1 Capital requirement
is appropriate given that the 2016
Capital Proposal does not contain all of
the add-ons and supervisory safeguards
that are set forth in the prudential
regulators’ capital framework.48

Other commenters stated that the
proposed minimum capital requirement
of CET1 Capital equal to or greater than
8% of risk-weighted assets would
impose a capital requirement on SDs
that is materially higher and more
restrictive than the prudential
regulators’ capital requirement for banks
and bank holding companies.4® These
commenters noted that the prudential
regulators’ minimum capital
requirements provide that an entity is
“adequately capitalized” if its CET1
Capital is equal to or greater than 4.5%
of the SD’s risk-weighted assets, and is
“well capitalized” if its CET1 Capital is
at least 6.5% of its risk-weighted
assets.’® These commenters further
stated that the proposed Early Warning
Notice requirement would effectively
require SDs to maintain CET1 Capital
equal to at least 9.6% (120% x 8%) of
risk-weighted assets as entities subject
to the Early Warning Notice
requirements generally ensure that
regulatory capital exceeds such
requirements.>* Another commenter
stated that the Proposal may make it
difficult for SDs subject to the CFTC
capital rule to compete with SDs subject
to the capital rules of a prudential
regulator, and more generally would
deviate from the more tailored risk-
based approach taken by the prudential
regulators.52

In addition, a commenter requested
that the Commission revise its Bank-
Based Capital Approach to recognize
subordinated debt as capital in meeting
the 8% of risk-weighted assets capital
ratio.?3 This commenter noted that
prudential regulators’ capital
requirements permit a bank or bank
holding company to recognize certain
subordinated debt as capital in meeting
the 8% of risk-weighted assets capital
ratio requirement.54

The Commission continues to support
the concept of aligning, as appropriate,
the requirements of the proposed Bank-
Based Capital Approach with the capital
requirements imposed on SDs subject to
the prudential regulators’ jurisdiction.
Consistency between the Bank-Based
Capital Approach requirements and the

48]d,

49 See ISDA 5/15/17 Letter; MS 5/15/17 Letter;
SIFMA 5/15/17 Letter.

50 Id,

51]d.

52JBA 5/15/17 Letter.

53 SIFMA 5/15/17 Letter.

541d.

prudential regulators’ requirements
satisfies the Commission’s objective of
providing capital alternatives that are
based upon existing bank requirements,
while also providing market
participants with greater certainty as to
the operation of the capital
requirements and regulations, and
should assist in addressing potential
competitive disadvantages that SDs
subject to the CFTC Bank-Based Capital
Approach may be subject to relative to
prudentially regulated SDs.
Accordingly, the Commission is
considering adjusting the CET1 Capital
approach based on comments received,
particularly those which identified a
possible competitive disadvantage to a
SD under the CFTC’s jurisdiction
relative to a SD subject to the capital
requirements of a prudential regulator.

3—a. The Commission requests
comment on whether Regulation
23.101(a)(1)(1)(B) should be modified to
permit SDs electing the Bank-Based
Capital Approach to recognize capital
other than CET1 Capital in meeting the
8% of risk-weighted assets ratio
requirement. Should the proposed
Regulation be modified to permit an SD
to recognize Additional Tier 1 capital
and/or Tier 2 capital (as such terms are
defined in 12 CFR 217.20) in meeting its
8% of risk-weighted assets capital ratio
requirement? If so, are there particular
elements of Additional Tier 1 capital or
Tier 2 capital that the Commission
should prohibit or otherwise limit an SD
from recognizing in meeting the 8% of
risk-weighted assets capital ratio?

3—b. The Commission requests
comment on whether Regulation
23.101(a)(1)(1)(B) should be modified
such that an SD is required to maintain
a CET1 Capital ratio of at least 6.5% of
risk-weighted assets, with an additional
1.5% of risk-weighted assets permitted
to be held in the form of Additional Tier
1 capital or Tier 2 capital? Should the
Commission place any restrictions or
conditions on the type of instruments
that would qualify as Additional Tier 1
capital or Tier 2 capital in meeting the
capital ratio?

3—c. The Commission requests
comment on whether Regulation
23.101(a)(1)(1)(B) should be modified
such that an SD is required to maintain
a CET1 Capital ratio of 4.5% of risk-
weighted assets, with the remaining
3.5% of risk-weighted assets permitted
to be held in the form of Additional Tier
1 capital or Tier 2 capital? Should the
Commission place any restrictions or
conditions on the type of instruments
that would qualify as Additional Tier 1
capital or Tier 2 capital?

3—d. The Commission recognizes that
an FCM is permitted to exclude
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subordinated debt that complies with
the conditions set forth in Regulation
1.17 from its liabilities in computing its
adjusted net capital.55 In addition, an
SD that elects the Net Liquid Assets
Capital Approach also would be
permitted to exclude subordinated debt
that satisfies the conditions specified in
SEC Rule 18a—1d (17 CFR 240.18a-1d)
from its liabilities in computing its net
capital.5¢ The Commission requests
comment on whether an SD that elects
the Bank-Based Capital Approach
should be permitted to include
subordinated debt in computing the
amount of capital available to meet the
8% of risk-weighted assets ratio
requirement? If so, should the
subordinated debt be subject to the same
conditions as set forth in Regulation
1.17(h) and/or SEC Rule 18a—1d (17 CFR
240.18a-1d) for Satisfactory
Subordination Agreements? Should the
subordinated debt be classified as Tier
2 capital in the modified rule? Please
suggest rule language to effect any
modification to the Regulation.

3—e. The Commission requests
comments and supporting data on how
the various modifications to the CET1
discussed in questions 3—a through 3-d
above would affect the capital adequacy
of an SD. Would such modifications
encourage regulatory arbitrage between
SDs subject to the capital rules of a
prudential regulator and SDS subject to
the capital rules of the CFTC? What
impact would the proposed
modifications have on an SD’s cost of
capital. How would the various
modifications affect efficiency,
competitiveness, financial integrity, and
price discovery of swaps market?

4. Standardized Market Risk Charges—
Netting of Uncleared Currency and
Commodity Swaps

The 2016 Capital Proposal contained
standardized market risk capital charges
for uncleared swaps and uncleared SBS
for FCMs and SDs not approved to use
internal models.5” The standardized
market risk capital charges for swaps
and SBS for FCMs and dually-registered
FCM/SDs were proposed in revised
Regulation 1.17(c)(5)(iii) and (iv),
respectively.?8 The standardized capital
charges for SDs that are not dually-
registered as FCMs (i.e., ““Standalone

55 See Commission Regulation 1.17(h).

56 See SEC Rule 18a-1(c)(1)(ii)(17 CFR 240.18a—
1(c)(1)(if)).

57 FCMs or SDs may seek Commission approval
to use internal models to compute market risk
charges for proprietary positions. The internal
models would have to meet certain qualitative and
quantitative requirements set forth in proposed
Regulation 23.102 and Appendix A to Regulation
23.102.

58 See 2016 Capital Proposal, 81 FR at 91307.

SDs”) are set forth in proposed
Regulation 23.101(a)(1). Proposed
Regulation 23.101(a)(1)(i)(B) sets forth
the standardized capital charges for
Standalone SDs that elect the Bank-
Based Capital Approach and effectively
imposes the same standardized capital
charges as set forth in Regulation
1.17(c)(5)(iii) for FCMs and dually-
registered FCM/SDs. Proposed
Regulation 23.101(a)(1)(ii)(A) sets forth
the standardized capital charges for
Standalone SDs electing the Net Liquid
Assets Capital Approach, and effectively
imposes the same standardized capital
charges as set forth in the SEC’s Final
Capital Rule for SBSDs.59

FCMs and SDs must maintain capital
to cover the market risk of their swap
portfolios. Standardized capital charges
provide an option for FCMs and SDs to
calculate the amount of capital
necessary to cover the risk of their
portfolios. Using standardized charges
to measure risk capital is relatively easy
and cheap to implement, compared to
using internal models. Therefore,
standardized charges reduce the
operational cost of being an SD and
potentially encourage more firms to
enter the swap dealing business.
However, simple standardized haircuts
are less risk-sensitive than model-based
charges and less likely to recognize
appropriate netting for different
portfolios. Netting is critical in
managing risk of derivative portfolios
and needs to account appropriately for
different portfolios. Without a netting
provision, standardized charges can be
too high, particularly for uncleared
swap portfolios made of long and short
positions simultaneously, therefore
netting/offsetting provisions are critical
when standardized charges are used to
measure risk capital for the swap
dealing book. Due to these reasons,
sometimes standardized charges may
not be tailored appropriately to the risk
of the relevant positions. To be a viable
alternative to models for calculating risk
capital for FCMs and SDs, the
Commission recognizes that
standardized charges need to recognize
netting benefits and must be subject to
recalibration and refinement.

Proposed Regulation 1.17(c)(5)(iii)
sets forth the standardized market risk
charges for uncleared credit default
swaps (“CDS”’) referencing broad-based
securities indices, interest rate swaps,

59 Proposed Regulation 23.101(a)(ii)(A), which
applies to Standalone SDs electing the Net Liquid
Assets Capital Approach, would incorporate the
SEC’s standardized market risk and credit risk
capital charges as it provides that the Standalone
SDs must compute regulatory capital in accordance
with the SEC’s capital rules as if the Standalone
SDs were SBSD subject to the SEC’s capital rules.

currency swaps, commodity swaps, and
SBS. The standardized market risk
charges for uncleared CDS referencing
broad-based securities indices generally
would be determined by multiplying the
notional amount of the swap by a fixed
percentage based upon the remaining
length of the time to maturity of the
swap and the current basis point spread
of the swap. The proposed regulation
would further provide for certain
netting or offsetting of long and short
uncleared CDS positions.69

The proposed standardized market
risk charge for uncleared interest rate
swap positions would be determined by
multiplying the notional amount of the
swap by a fixed percentage based upon
the remaining term of the swap. The
FCM or dually-registered FCM/SD also
would be permitted to net or offset long
and short uncleared interest rate swap
positions that are in the same time to
maturity groupings or categories,
provided that the market risk capital
charge deduction may not be less than
0.5% of the amount of the long
positions netted against the short
positions in each individual categories
with a maturity of three months or
more.6?

Proposed Regulation 1.17(c)(5)(iii)
would further require an FCM or dually-
registered FCM/SD to incur
standardized market risk charges for
uncleared currency swaps and
commodity swaps. The standardized
market risk capital charges for uncleared
currency swaps would be based upon a
fixed percentage of the notional amount
of the currency swaps.62 The
standardized market risk capital charge
for uncleared commodity swaps would
be based upon a fixed 20% of the
market value of the commodity
underlying the commodity swaps.
Proposed Regulation 1.17(c)(5)(iii),
however, did not include a provision
that would provide for any netting or

60 Id.

61 Id. Proposed Regulation 1.17(c)(5)(iii)(B) would
provide that the capital charge for uncleared
interest rate swaps would be determined by
reference to SEC Regulation 15¢3-1(c)(2)(vi)(A) (17
CFR 240.15¢3-1(c)(2)(vi)(A)). The Commission had
proposed a minimum standardized market risk
capital charge on matched long and short interest
rate swap positions equal to 0.5% of net notional
amount in each grouping or category of swaps. The
SEC proposed a minimum standardized market risk
capital charge on matched long and short interest
rate swaps equal to 1% of the net notional amount
in each grouping or category of swaps. See SEC
Comment Reopening.

62 Proposed Regulation 1.17(c)(5)(iii)(C)(1)(i1)
would provide that the standardized market risk
capital charge for currency swap is 6% of the
notional amount of currency swaps referencing
euros, British pounds, Canadian dollars, Japanese
yen, or Swiss francs, and 20% of the notional
amount in the case of currency swaps referencing
any other foreign currencies.
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offsetting of the uncleared currency or
uncleared commodity swaps positions
in computing the standardized market
risk charges. Proposed Regulation
1.17(c)(5)(iii) would require a
standardized market risk charge equal to
the sum of the standardized charge
applicable to each long and short
uncleared currency swap and each long
and short uncleared commodity swap
position.

The SEC Final Capital Rule included
similar standardized market risk charges
for uncleared swaps for BDs and SBSDs,
however the SEC adopted a netting
proviso applicable to both BDs and
SBSDs, permitting a reduction of the
resulting capital charge by an amount
equal to any reduction recognized for a
comparable long or short position in the
reference asset or interest rate under
Regulation 1.17 or SEC Rule 15¢3-1 (17
CFR 240.15c¢3-1). This netting proviso is
adopted in the SEC Final Capital Rule
at Rule 15¢3-1b(b)(2)(ii)(B) (17 CFR
240.15¢3—1b(b)(2)(ii)(B) and Rule 18a—
1b(b)(2)(ii)(B) (17 CFR 240.18a—
1b(b)(2)(ii)(B)). The Commission intends
to maintain consistency with the SEC
Final Capital Rule with respect to the
applicability of the standardized market
risk charges for uncleared currency and
commodity swaps, and therefore
requests comment on including the
same netting proviso appended to the
proposed Regulation 1.17(c)(5)(iii)(C),
which would provide that the deduction
under Regulation 1.17(c)(5)(iii)(C)(1)
may be reduced by an amount equal to
any reduction recognized for a
comparable long or short position in the
reference asset under §1.17 or 17 CFR
240.15c3-1.

4—a. The Commission requests
comment and supporting data on the
potential modification to the
standardized market risk charges as
proposed, through new rule text that
would be appended to the proposed
Regulation 1.17(c)(5)(iii)(C), that would
provide for the netting or offsetting of
currency swaps and commodity swaps
as discussed above. How would various
changes regarding netting or offsetting
provisions affect an FCM’s or SD’s risk
management, liquidity provision, and
capacity to serve end users in
commodity swap and currency swap
markets? How would various changes
affect efficiency, competitiveness,
integrity, and price discovery in
commodity swap and currency swap
markets?

4-b. Would rule language as
described above affect this potential
modification to the rule text in the 2016
Capital Proposal? If not, please explain
why and suggest alternative rule
language.

4—c. The Commission notes that the
Federal Reserve Board’s current capital
framework does not include a
standardized calculation for market risk
which recognizes offsets across
commodity positions. The Basel III
framework, however, does include
provisions for such offsets.63 While it is
anticipated that the prudential
regulators will adopt a standardized
market risk calculation based on Basel
11, they have not done so to date.

The Commission requests comments
on whether Regulation 1.17(c)(5)(iii)
should be modified to include the Basel
I simplified standardized approach of
market risk for commodity swaps.64 If
the Commission were to modify
Regulation 1.17(c)(5)(iii) consistent with
the current Basel III framework for the
simplified standardized approach for
computing market risk, should the
Commission consider amending
Regulation 1.17(c)(5)(iii) with the
objective of maintaining a harmonized
approach with the prudential regulators
if and when they adopt the
corresponding aspect of the Basel III
framework? How would such revisions
impact FCMs or SDs that are dually-
regulated as BDs or SBSDs? While the
intent of the Commission would be to
limit the incorporation of the Basel III
approach only to those sections that
describe allowable netting within the
commodities class, it may be that the
fusion of these sections or concepts into
the rest of the Commission’s proposed
rule present additional challenges.
Accordingly, the Commission requests
comments identifying and addressing
these challenges and suggestions on
how the Commission may modify the
regulations to overcome them. This may
include for example, differences in
definitions between the Basel III
framework and definitions contained in
the Proposal.

5. Revision of Minimum Market Risk
Capital Charge for Uncleared Interest
Rate Swaps

The 2016 Capital Proposal included a
standardized market risk capital charge
for uncleared interest rate swaps.6> The

63 BCBS Minimum Capital Requirements for
Market Risk, January 2019 (revised February 2019),
BIS, https://www.bis.org/bcbs/publ/d457.htm.

64 Jd. See MAR 40.2 for commodities which
references MAR40.63 to MAR40.73 (commodities
risk), plus additional requirements for option risks
from commodities instruments (non-delta risks)
under MAR40.74 to MAR40.86 (treatment of
options).

65 See 2016 Capital Proposal, 81 FR at 91307;
Proposed Regulation 1.17(c)(5)(iii)(B). Regulation
1.17(c)(5)(iii)(B) would apply to FCMs, SDs that
elect to follow the Bank-Based Capital Approach
and are not approved to use internal capital models,
and dually-registered FCM/SDs (collectively
referred to as “Covered Firms”).

proposed standardized market risk
capital charges for uncleared interest
rate swaps was consistent with the
SEC’s proposed standardized market
risk capital charges for uncleared
interest rate swaps in an effort to
harmonize the two rules to minimize
operational costs on entities dually
registered with the CFTC and SEC, and
therefore subject to both CFTC and SEC
capital rules.66

Pursuant to the Proposal, a Covered
Firm that was not approved to use
internal market risk models would be
required to take a standardized market
risk capital charge equal to a percentage
of the notional amount of the uncleared
interest rate swap. The percentage that
would be applied to the notional
amount would be based upon the
remaining time to maturity of the
interest rate swap, and would range
from 0% (for interest rate swaps with a
remaining time to maturity of less than
3 months) to 6% (for interest rate swaps
with a remaining time to maturity of 25
years or more). The 2016 Capital
Proposal further provided that a
Covered Firm may net certain of the
long and short uncleared interest rate
swaps to reduce the net notional
amount, provided that the net notional
amount is subject to a minimum floor
standardized capital charge equal to
0.5%.67

Commenters objected to the proposed
standardized market risk charges as
being too punitive and not tailored to
the risk posed by the relevant portfolios
of positions.®8 Specifically, commenters
noted that the proposed standardized
market risk charges would be
substantially higher than the capital
charges based on clearing house
maintenance margin requirements for
cleared interest rate futures contracts.59
These commenters indicated that the
excessive capital requirements derived
from the proposed standardized capital
charges would particularly impact small
to mid-sized Covered Firms that are not

66 See Capital, Margin, and Segregation
Requirements for Security-Based Swap Dealers and
Major Security-Based Swap Participants and
Capital Requirements for Broker-Dealers, 77 FR
70213 (Nov. 23, 2012) (the “SEC Proposed Capital
Rule”).

67 The SEC proposed minimum standardized
market risk charge of 1% of the net notional value
of the interest rate swaps for SBSDs and 0.5% for
BDs. See SEC Proposed Capital Rule, 77 FR at
70345; Proposed Rule 18a—1b(b)(2)(i)(C) (17 CFR
240.18a—1b(b)(2)(i)(C)) for SBSDs and Proposed
Rule 15¢3-1b(2)(i)(C) (17 CFR 240.15¢3-1b(2)(i)(C)).

68 SIFMA 5/15/17 Letter; Jefferies 5/12/17 Letter.

69 SIFMA and Jefferies each estimated that the
proposed standardized market risk charges for
uncleared interest rate swaps would be
approximately 144 times higher than the clearing
house margin requirements. See, Id.
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approved or otherwise do not use
internal market risk models.

The Commission continues to believe
that it is appropriate for the capital rule
to include standardized market risk
charges for uncleared interest rate swap
positions to help ensure that a Covered
Firm maintains capital to address
potential decreases in the value of such
positions, and as a general cushion to
cover other types of risks. The
Commission also believes that
standardized market risk charges are
necessary as not all Covered Firms will
have internal models to compute market
risk charges.

The Commission, however, recognizes
that the Proposal would impose
substantial capital charges that are not
properly calibrated to the risks of the
interest rate swap positions. In addition,
the Commission acknowledges that the
standardized market risk charges would
impact Covered Firms that do not use
internal models, which is expected to be
smaller to mid-sized Covered Firms that
are not part of a financial group that has
obtained the approval of the SEC,
prudential regulators, or a foreign
regulator to use internal capital models.
The Commission believes that
establishing an appropriate level for the
standardized capital charge for
uncleared interest rate swaps would
benefit market participants by
encouraging smaller to mid-sized SDs to
remain or to enter the market.
Accordingly, the Commission request
further comment on the proposed
standardized market risk charge for
uncleared interest rate swaps.

5—a. The Commission requests
comment on modifying the proposed
capital charges for interest rate swap
positions for Covered Firms. Should the
Commission modify the proposed
regulation to include the 0.125% capital
charge adopted by the SEC? Is the
0.125% capital charge appropriately
calibrated to the risk of the interest rate
swap positions? What would be the
financial impact on Covered Firms’
capital by modifying the regulation to
provide for a 0.125% capital charge?
How would the modified capital charge
at a 0.125% level satisfy the statutory
requirement of helping to ensure the
safety and soundness of a SD? What
would be the potential impact of having
a capital charge that was not
appropriately calibrated to the risk of
the swap positions? Please provide
empirical data and analysis in support
for your responses.

5-b. The Commission requests
comment on whether additional
guidance concerning the method of
applicable netting of uncleared interest
rate swaps positions is necessary.

6. Revision of the Length of Time to
Maturity Categories for Credit Default
Swaps

The 2016 Capital Proposal would
require an FCM or SD to incur a
standardized market risk capital charge
for uncleared CDS. As noted above in
section 4, the standardized market risk
capital charge for uncleared CDS would
be determined by multiplying the
notional amount of the swap by a fixed
percentage based upon the remaining
length of time to maturity of the swap
and the current basis point spread of the
swap.

The SEC Final Capital Rule includes
the same standardized market risk
capital charges for uncleared CDS
referencing broad-based security
index.7® However, the SEC Final Capital
Rule contains slightly different
categories of remaining length of
maturity of the swap than the
Commission’s 2016 Capital Proposal.”!
This difference was not intentional and
is not deemed material.

The Commission and SEC have a long
history of harmonizing CFTC and SEC
capital requirements in order to reduce
costs that would otherwise be imposed
on dually-regulated entities, including
dually-registered FCM/BDs, from having
to comply with two different regulatory
requirements. This approach to a
uniform capital rule reduces costs to
registrants and encourages entities to
engage in activities that require
registration with both the CFTC and
SEC, while also providing appropriate
regulatory requirements. To maintain
this established system of uniform
capital requirements, the Commission
proposes to modify the grid of the final
length of time to maturity of the CDS
contact referencing broad-based security
index in proposed Regulation
1.17(c)(5)(iii)(A)(1) to harmonize the
standardized uncleared CDS contract
market risk capital charges with the
final SEC standardized capital charges.

6—a. The Commission requests
comment on the potential modification
of the standardized market risk charges
for uncleared CDS referencing broad-
based security index.

6-b. The potential modification to
paragraph (c)(5)(iii)(A)(1) of Regulation
1.17 would revise the language of each
row heading one month less, for
example the first row would be titled
less than 12 months as opposed to 12
months or less.

70 See SEC Final Rule; Rule 15¢3—1b(b)(2)(i)(A)
(17 CFR 240.15c¢3-1b(b)(2)(i)(A)) for BDs and Rule
18a—1b(b)(2)(i)(A) (17 CFR 240.18a—1b(b)(2)(i)(A))
for SBSDs.

71 The length of time to maturity component of
the respective CFTC and SEC standardized grids
were different by one month.

Would the potential modification
described above appropriately address
the harmonization of the CFTC and SEC
standardized market risk capital charge
for uncleared CDS referencing broad-
based security index? If not, are there
additional modifications that would
need to be addressed, or different rule
language necessary to appropriately
harmonize the CFTC and SEC CDS
standardized market risk charges? The
Commission is of the view that the
changes to the table above would have
a de minimis effect on the required
amount of capital; however, the
Commission requests comments and
supporting data on how the changes to
the table would, if at all, affect
efficiency, competitiveness, financial
integrity, and price discovery of swaps
market?

7. Tangible Net Worth Capital Approach

The 2016 Capital Proposal included a
provision permitting SDs that are
“predominantly engaged in non-
financial activities” to compute their
minimum regulatory capital based upon
the firms’ “tangible net worth” (the
“Tangible Net Worth Capital
Approach”) in lieu of the Bank-Based
Capital Approach or the Net Liquid
Assets Capital Approach.?2 Proposed
Regulation 23.101(a)(2) defined the term
“predominantly engaged in non-
financial activities” by referencing the
definition of the term ““financial
activities” under the Federal Reserve
Board’s regulations establishing criteria
for determining if a nonbank financial
company is predominantly engaged in
financial activities.”3 For purposes of
the Proposal, an entity would be
considered “predominantly engaged in
non-financial activities” if: (1) The
consolidated annual gross financial
revenues of the entity in either of its two
most recently completed fiscal years
represents less than 15 percent of the
entity’s consolidated gross revenue in
that fiscal year (“15% Revenue Test”),
and (2) the consolidated total financial
assets of an entity at the end of its two
most recently completed fiscal years
represents less than 15 percent of the
entity’s consolidated total assets as of
the end of the fiscal year (“15% Asset

72 See 2016 Proposed Capital Rule, 81 FR at
91310-11; Proposed Regulation 23.101(a)(2). The
term “‘tangible net worth’” was proposed to be
defined in Regulation 23.100, in relevant part, as
the net worth of an SD as determined in accordance
with generally accepted accounting principles in
the U.S., excluding goodwill and other intangible
assets.

73 See 12 CFR 242.3. The Financial Stability
Oversight Council uses the criteria when it
considers the potential designation of a nonbank
financial company for consolidated supervision by
the Federal Reserve Board.
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Test”). For purposes of the 15% revenue
test, consolidated annual gross financial
revenues would mean that portion of
the consolidated total revenue of the
entity that are related to activities that
are financial in nature. For purposes of
the 15% asset test, consolidated total
financial assets would mean that
portion of the consolidated total assets
of the entity that are related to activities
that are financial in nature.

The Commission proposed a Tangible
Net Worth Capital Approach in
recognition that certain entities that
engage primarily in non-financial
activities may meet the statutory and
regulatory definitions of the term “swap
dealer” and, therefore, would be
required to register as such with the
Commission.”4 However, while these
entities may engage in swap dealing
activities, they are primarily commercial
enterprises. The business activities and
the composition of the balance sheet of
these commercial entities may differ
materially from entities predominantly
engaged in financial activities,
including the types of transactions they
enter into, and the types of market
participants and swap counterparties
that they deal with. Because of these
differences, the Commission believed
that application of the Bank-Based
Capital Approach or Net Liquid Assets
Capital Approach to these SDs could
result in inappropriate capital
requirements that would not be
proportionate to the risk associated with
these entities.”> The proposed Tangible
Net Worth Capital Approach would
provide that an SD that was
predominantly engaged in non-financial
activities must maintain tangible net
worth equal to or greater than the
highest of:

(1) $20 Million plus the amount of the
SD’s market risk exposure requirement
and credit risk exposure requirement
associated with the SD’s swaps and
related hedge positions that are part of
the SD’s dealing activities;

(2) 8% of the sum of the:

(a) The amount of uncleared swap
margin 76 for each uncleared swap
position open on the books of the SD,
computed on a counterparty by
counterparty basis pursuant to the

74 The term “swap dealer” is defined by section
1a(49) of the CEA and Regulation 1.3 of the
Commission’s regulations. Regulation 1.3 provides
that an entity may apply to limit its designation as
an SD to specified categories of swaps or specified
activities in connection with swaps.

75 Furthermore, as an SD, the entity is required to
exchange variation margin on swaps entered into
with other SDs or financial end users, and post and
collect initial margin on swaps entered into with
SDs or financial end users with material swaps
exposure. See CFTC Regulations 23.152 and 23.153.

76 See 2016 Capital Proposal, 81 FR at 91309-10.

Commission’s margin rules for
uncleared swap transactions (Regulation
23.154);

(b) The amount of initial margin that
would be required for each uncleared
SBS position open on the books of the
SD, computed on a counterparty by
counterparty basis pursuant to SEC Rule
18a—3(c)(1)()(B) (17 CFR 240.18a—
3(c)(1)(i)(B)) without regard to any
initial margin exemptions or exclusions
that the SEC rules may provide to such
SBS positions; and

(c) The amount of initial margin
required by clearing organizations for
cleared proprietary futures, foreign
futures, swaps, and SBS positions open
on the books of the swap dealer; or

(3) The amount of capital required by
a registered futures association of which
the SD is a member.

Certain commenters generally
supported the Tangible Net Worth
Capital Approach but questioned the
criteria proposed to qualify for the
approach as overly narrow and entity
specific. These commenters generally
noted that a parent entity that is
predominantly engaged in non-financial
activities would not be permitted in any
practical way to establish an SD
subsidiary that would be able to use the
Tangible Net Worth Capital Approach as
the swaps activity of the SD would be
considered financial activities.”” Some
commenters further noted that the
proposed Tangible Net Worth Capital
Approach would discriminate against
corporate entities that are
predominantly engaged in non-financial
activities but elect to maintain their
swap dealing activities in separate legal
entities.”® Another commenter stated
that commercial enterprises may
establish SD subsidiaries to perform
centralized risk management operations
for the commercial enterprise, and that
such SD subsidiaries should have the
option to elect a Tangible Net Worth
Capital Approach.?? These commenters
generally suggested that the assessment
of whether the entity satisfies the
conditions for the use of the Tangible
Net Worth Capital Approach should be
made at an SD’s parent level and not at
the level of the SD.

77 See, e.g., Letter from Phillip Lookadoo, and
Jeremy Weinstein, International Energy Credit
Association (May 15, 2017); Letter from Scott
Earnest, Shell Trading Risk Management LLC (May
15, 2017) (Shell 5/15/17 Letter); Letter from David
McIndoe, Commercial Energy Working Group (May
15, 2017); and Letter from Michael P. LeSage,
Cargill Risk Management, a unit of Cargill, Inc.
(May 15, 2017) (Cargill 5/15/17 Letter).

78 See e.g., Shell 5/15/17 Letter.

79 See Letter from National Corn Growers
Association and National Gas Supply Association,
(May 15, 2017).

The Commission continues to believe
as it stated in the 2016 Capital Proposal
that certain SD entities which may
engage in dealing activities but be
associated with primarily commercial
entities will need a more flexible capital
requirement than either the Bank-Based
Capital Approach or the Net Liquid
Assets Capital Approach. In
consideration of the comments that the
Tangible Net Worth Capital Approach
may not be available to the full universe
of SDs that it may best fit, based on the
type of transactions and market
functions fulfilled by such SDs, the
Commission believes ensuring the
continued viability of the current range
of SD businesses merits seeking
additional comment on possibly
broadening the applicability of the
Tangible Net Worth Capital Approach,
while considering the need for
associated additional risk mitigants if a
broader application is adopted.
Expanding the availability of the
Tangible Net Worth Capital Approach to
SDs that are subsidiaries of a corporate
group that is predominantly engaged in
non-financial activities would provide
flexibility to allow such corporate
groups to determine the most efficient
and effective corporate structure to meet
their business and operational needs
without forcing such entities to elect
either the Net Liquid Assets Capital
Approach or Bank-Based Capital
Approach, which are designed primarily
for financial entities, for their SD
subsidiaries. Providing SDs that are
subsidiaries of corporate groups that are
predominantly engaged in non-financial
activities with a choice of using the
Tangible Net Worth Capital Approach
may also encourage non-financial firms
to register as SDs, which may benefit
commercial end users and other market
participants that use such SDs to hedge
their commercial risk. Accordingly, the
Commission is requesting further
information with respect to the
consideration of the Tangible Net Worth
Capital Approach as follows.

7—a. The Commission requests
comment on whether the rules should
permit an SD that is not “predominantly
engaged in non-financial activities” as
defined in proposed Regulation 23.100
to nevertheless to use the Tangible Net
Worth Capital Approach if its parent
entity or the ultimate parent of its
consolidated ownership group
otherwise satisfies the criteria? This
approach would effectively permit SDs
that are subsidiaries of commercial
enterprises that are “predominantly
engaged in non-financial activities” as
defined by the proposed rules to elect to
use the Tangible Net Worth Capital
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Approach in computing their capital
requirements. What conditions should
the Commission consider if it were to
adopt such an approach? Under various
conditions, how would cost of capital
requirement change?

7-b. Should the Commission require
an SD that relies on a parent entity to
satisfy the “predominantly engaged in
non-financial activities” criteria to elect
the Tangible Net Worth Capital
Approach to obtain parent guarantees,
or some other form of financial support,
for its swaps obligations? In addition to
parent guarantees, what other forms of
financial support should the
Commission consider? How and to what
extent might such requirements help
protect market participants and the
public? If no guarantees or other forms
of financial support are provided, how
would the SD be ensured of meeting its
financial obligations?

7—c. Should the Commission require a
higher minimum capital requirement for
SDs that rely on its parent to meet the
criteria to be eligible to use the Tangible
Net Worth Capital Approach? If so, what
should the minimum capital
requirement be for such SDs? How
should the Commission determine such
SD’s minimum capital requirements?

7—d. Should the Commission consider
any revisions to the 15% Asset Test
and/or the 15% Revenue Test? If so,
what revisions should the Commission
consider? Why are such revisions
necessary to achieve the purpose of the
Tangible Net Worth Capital Approach?

7—e. Should the Commission further
expand the use of the Tangible Net
Worth Capital Approach to SDs that are
subsidiaries of parent entities that are
predominantly engaged in financial
activities if such SDs are primarily
engaged in commodity swap
transactions? How would the minimum
capital requirement for such SDs under
the proposed Tangible Net Worth
Capital Approach compare to the
minimum capital requirement under the
Bank-Based Capital Approach or Net
Liquid Assets Capital Approach.

7—f. The Commission request
comments and supporting data on how
various choices regarding changes under
Tangible Net Worth Capital Approach
would affect SD’s risk management,
liquidity provision, and capacity of
serving end users? How would these
choices affect efficiency,
competitiveness, integrity and price
discovery of swaps markets?

7—g. Should the Commission include
in the rules a procedure that would
allow an SD to petition the Commission
on a case-by-case basis to use the
Tangible Net Worth Capital Approach?

8. Quantitative and Qualitative
Requirements for Internal Models

The 2016 Capital Proposal included
proposed Appendix A to Regulation
23.102 which described the
requirements for the calculation of
market risk exposure using internal
models.

8-a. Commenters noted that while
proposed Regulation 23.101(a)(1)(i)(B)
provided that an SD that elects the
Bank-Based Capital Approach must
compute its risk-weighted assets in
accordance with the requirements of the
Federal Reserve Board for bank holding
companies and set forth in 12 CFR part
217, the internal capital model
requirements in proposed Regulation
23.102 did not explicitly incorporate the
market risk and credit provisions of 12
CFR part 217.80 To address this
omission, a commenter suggested that
the Commission modify paragraph (c) of
proposed Regulation 23.102 to provide
that a swap dealer’s application must
include: (1) In the case of a swap dealer
subject to the minimum capital
requirements in § 23.101(a)(1)(i)
applying to use internal models to
compute market risk exposure, the
information required under 12 CFR 217
subpart F, as if the swap dealer were a
bank holding company subject to 12
CFR part 217; (2) in the case of a swap
dealer subject to the minimum capital
requirements in § 23.101(a)(1)(i)
applying to use internal models to
compute credit risk exposure, the
information required under 12 CFR 217
subpart E, sections 131-155, as if the
swap dealer were a bank holding
company subject to 12 CFR part 217; or
(3) in the case of a swap dealer subject
to the minimum capital requirements in
§23.101(a)(1)(ii), the information set
forth in Appendix A of the section.

In addition, the commenter suggested
the Commission modify paragraph (d) of
proposed Regulation 23.102 to provide
that the Commission or the registered
futures association may approve or deny
the application, or approve an
amendment to the application, in whole
or in part, subject to any conditions or
limitations the Commission or
registered futures association may
require, if the Commission or registered
futures association finds the approval to
be appropriate in the public interest,
after determining, among other things,
whether the applicant has met the
requirements of this section, and the
appendices to this section. A swap
dealer that has received Commission or
registered futures association approval
to compute market risk exposure

80 See SIFMA 5/15/17 Letter; MS 5/15/17 Letter.

requirements and credit risk exposure
requirements pursuant to internal
models must compute such charges in
accordance with 12 CFR 217 subpart F,
§ 217 subpart E, sections 131-155 or
Appendix A of the section, as applicable
per paragraph (c).

The Commission requests comment
on the suggested modifications to
paragraphs (c) and (d) of proposed
Appendix A to Regulation 23.102,
which are intended to explicitly provide
that SDs that elect to use the Bank-
Based Capital Approach are subject to
the Federal Reserve Board’s market risk
and credit risk model requirements.
This modification would revise the text
of Appendix A to be consistent with the
Commission’s stated objective and
intent in the 2016 Capital Proposal that
SDs that elect the Bank-Based Capital
Approach would be subject to the
Federal Reserve Bank’s capital
requirements, including the market risk
and credit risk model requirements
contained in 12 CFR part 217. Would
the rule language accurately reflect the
potential modification and properly
address the issue? If not, please provide
alternative rule language to affect the
modification.

8-b. Commenters to the 2016 Capital
Proposal requested clarification whether
an SD applying for approval to use
internal models would need to apply for
models for market risk and credit risk or
if they could request approval to use
models for only one of the exposure
types, market or credit, while opting for
the standardized calculation method for
the other.8? The Commission invites
comments and supporting data on this
issue. How different would capital
requirements be under various choices?
Some commenters also inquired
whether an SD’s application for internal
model approval had to encompass asset
classes or asset types in which it is not
actively dealing. The Commission
would like to clarify that the suitability
of internal models is to be evaluated for
the specific activities of the SD and not
for activities that the SD does not engage
in.

9. Model Approval Process

The 2016 Capital Proposal would
require SDs and FCMs, in computing
their respective capital, to take market
risk capital charges to protect against
potential losses in the value of their
proprietary trading positions, and to
take counterparty credit risk charges to
protect against potential counterparty
credit risk. Proposed Regulation 23.102
would permit an SD (and an FCM that
is registered as an SD), subject to the

81 See e.g., SIFMA 5/15/17 Letter.
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prior approval of the Commission or a
registered futures association (i.e.,
NFA), to compute market risk and credit
risk capital charges using internal
models in lieu of standardized market
risk and credit risk capital charges.82
The Commission proposed to permit
market risk and credit risk modeling as
it recognized that properly designed and
monitored internal models, including
value-at-risk models, are a more
effective means of measuring economic
risk from complex trading strategies
involving swaps, SBS, and other
investment instruments than the
standardized capital charges, which are
primarily computed based upon a fixed
percentage of the notional or fair values
of the instruments.

The SD’s application to use internal
models would have to be in writing and
filed with the Commission and with the
NFA in accordance with the applicable
instructions. The model application
would have to include specified
information, which is contained in
proposed Appendix A to Regulation
23.102. For example, proposed
Appendix A would require an SD to
submit: (1) A list of categories of
positions the SD holds in its proprietary
accounts and a brief description of the
methods the SD would use to calculate
deductions for market risk and credit
risk on those categories of positions; (2)
A description of the mathematical
models to be used to price positions and
to compute deductions for market risk
and credit risk; (3) A description of how
the SD will calculate current exposure
and potential future exposure for its
credit risk charges; and, (4) A
description of how the SD would
determine internal credit risk weights of
counterparties, if applicable.83

The 2016 Capital Proposal would
further provide that as part of the
approval process, and on an ongoing
basis, an SD would be required to
demonstrate to the Commission or NFA
that the models reliably account for the
risks that are specific to the types of
positions the SD intends to include in
the model computations.?4 Finally, the
2016 Capital Proposal provided that the
Commission or NFA may approve, in
whole or in part, an application or an
amendment to the application, subject
to any conditions or limitations the
Commission or NFA may require.85

The Commission received several
comments concerning the use of

82 See 2016 Capital Proposal, 81 FR at 91311-17;
Proposed Regulation 23.102 and proposed
Appendix A to Regulation 23.102.

83]d.

84]d.

85 See 2016 Capital Proposal, 81 FR at 91312;
Proposed Regulation 23.102(d).

internal capital models. One commenter
expressed a strong concern regarding
the 2016 Capital Proposal’s potential
heavy reliance on the use of internal
models.86 The commenter stated that a
reliance on internal models can permit
regulated entities to manipulate risk
controls to increase their own profits at
the cost of increasing risks to the public.
The commenter pointed out that
analysis of the crisis experience
evidenced manipulation of models to
reduce capital charges. While the
commenter acknowledged post-crisis
refinements to internal model
requirements, both in technique and
governance, it argued that resource
limitations at regulators, as well as
continuing pressure from industry, may
limit regulators’ ability to prevent
weakening standards and model misuse.
The commenter thus advocated for
strong limitations and floors on the use
of internal models.8”

Other commenters generally
supported the Commission’s proposal to
permit internal capital models in lieu of
standardized capital charges.88 Another
commenter stated that it strongly
supports permitting SDs the flexibility
to use internal models, when
appropriate.89

Several commenters stated that it was
necessary for the Commission to
develop an efficient approach to the
review and approval of internal models.
In this regard, one commenter stated
that it believed that the Commission’s
final rule should provide for the
recognition of internal capital models
used throughout corporate families if
such models have been approved by a
prudential regulator, the SEC, or a
foreign regulator in a jurisdiction that
has adopted the Basel capital
requirements, provided that the relevant
regulatory authority has ongoing
periodic assessment power with regard
to the model and provides the CFTC and
the NFA with appropriate
information.?° Another comment stated
that the Commission should modify the
Proposal to permit SDs that are U.S.
non-bank entities to use internal capital
models approved and periodically
assessed by a prudential regulator, the
SEC, or the SDs’ home country
supervisor (if applicable), without
requiring additional pre-approval of
those models by the Commission or
NFA.91 Several commenters stated that

86 See AFR 5/15/17 Letter.

87 Id.

88 See, e.g., ISDA 5/15/17 Letter; SIFMA 5/15/17
Letter; and MS 5/15/17 Letter.

89 See IFM 5/15/17 Letter.

90 See ISDA 5/15/17 Letter.

91 Letter from ABN, ING, Mizuho and Nomura
(May 15, 2017).

the Commission should automatically
approve market risk models and credit
risk models of SDs that have already
been approved by a prudential
regulator, the SEC, or certain foreign
regulators.92 Another commenter stated
that all models should be deemed
“provisionally approved” while under
review by the Commission or NFA, and
that in no event should an SD be
required to use the proposed
standardized capital charges while
awaiting model approval.?3 One
commenter requested that the
Commission clarify that no SD would be
required to use the proposed
standardized capital charges while
awaiting model approval.94

The Commission continues to believe
the regulations should provide for the
appropriate use of internal market risk
and credit risk models in lieu of the
standardized capital charges. As the
Commission noted in the 2016 Capital
Proposal, the Commission considered
the degree to which its Proposal would
be consistent with existing regulatory
frameworks. Currently, prudential
regulators permit SDs subject to their
capital requirements to use internal
capital models. In addition, the SEC
Final Rule will permit SBSDs to seek
approval from the SEC to use internal
capital models. Accordingly, the
Commission continues to support a
capital requirement that would permit
SDs to use internal capital models,
which will allow such firms to compete
with prudentially regulated or SEC
regulated entities.

The use of models by firms that
demonstrate compliance with both the
quantitative and qualitative
requirements also will potentially
benefit market participants. As noted
above, the Commission believes that
properly designed and monitored
internal models are a more effective
means of measuring economic risk from
complex trading strategies than the
standardized capital charges, which are
primarily computed based upon a fixed
percentage of the notional or fair values
of the instruments. SDs authorized to
use models will generally have lower
capital costs as compared to SDs that
use standardized capital charges. The
lower costs may result in the SDs
engaging in mores swaps with
counterparties or lower transaction costs
for the SDs and counterparties.

The Commission requests comment
on the following with respect to the
model approval process.

92 See, e.g., FIA 5/15/17 Letter; SIFMA 5/15/17
Letter.

93 See ISDA 5/15/17 Letter.

94 See IFM 5/15/17 Letter.
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9-a. The Commission requests
comment on whether the proposed
process for an SD to obtain regulatory
approval to use internal models should
be modified. If so, how should the
Commission modify the model approval
process? Should the Commission have
different processes for SDs and for
FCMs (including FCMs that are dually-
registered as SDs)?

9-b. The Commission requests
comment on permitting the Commission
or NFA to accept market risk and/or
credit risk models of an SD, or SD
affiliate, that have been approved by a
prudential regulator, the SEC, or a
foreign regulator to be used by the SD
to comply with the Commission’s model
requirements? What conditions should
the Commission or NFA consider in
permitting SDs to use models of
affiliates that have been approved by
other regulators? How would the
Commission or NFA address possible
situations where the SD’s positions are
materially different, such as a heavy
concentration in a particular asset class
or a particularly illiquid asset, from the
positions of the affiliate that obtained
model approval?

9—c. One commenter provided
suggested rule language to modify
Regulation 23.102 to permit SDs to use
internal market risk and/or credit risk
models without obtaining the prior
written approval of the Commission or
the NFA.95 The ability for an SD to use
a model without obtaining the prior
written approval would be subject to the
following conditions: (1) The model had
been approved by the SEC, a prudential
regulator, or a foreign regulatory
authority whose capital adequacy
requirements are consistent with the
Basel-based capital requirements for
banks; (2) the SD makes available to the
Commission copies of underlying
documentation; and, (3) for models
approved by foreign regulators, a
description of how the relevant foreign
jurisdiction capital adequacy framework
addresses the elements of the
Commission’s capital requirements.96
The potential modification would
establish a new paragraph (e) to
Regulation 23.102 which would provide
a swap dealer subject to the minimum
capital requirements in Section
23.101(a)(1) may use an internal credit
risk or an internal market risk capital
model without the prior written

95 See SIFMA 5/15/17 Letter, Appendix A. SIFMA
also recommended corollary changes to their
proposed subparagraph (f) (as proposed by the
Commission in subparagraph (e)) which would refer
to their proposed additional subparagraph (e) and
retains the Commission or NFA’s ability to
determine if the models are no longer sufficient.

96 Id.

approval of the Commission or a
registered futures association if: (1) The
relevant model has been approved and
currently is in use, either by the relevant
swap dealer or by an affiliated entity,
under the supervision of the Securities
and Exchange Commission, a prudential
regulator or a foreign regulatory
authority whose capital adequacy
requirements are consistent with the
Basel-based capital requirements for
banking institutions; and (2) the swap
dealer has made available to the
Commission any copies of underlying
documentation, including regulatory
approvals, evidencing review, approval
and supervision of the internal capital
models, to the extent permitted by
applicable law.

Further, this modificiation would
provide, in the case of a model
approved by a foreign regulatory
authority, the swap dealer has
submitted to the Commission: (i) A
description of the objectives of the
relevant foreign jurisdiction’s capital
adequacy requirements; (ii) a
description (including specific legal and
regulatory provisions) of how the
relevant foreign jurisdiction’s capital
adequacy requirements address the
elements of the Commission’s capital
adequacy requirements for swap
dealers, including, at a minimum, the
methodologies for establishing and
calculating capital adequacy
requirements; and (iii) a description of
the ability of the relevant foreign
regulatory authority or authorities to
supervise and enforce compliance with
the relevant foreign jurisdiction’s capital
adequacy requirements. Such
description should discuss the powers
of the foreign regulatory authority or
authorities to supervise, investigate, and
discipline entities for compliance with
capital adequacy requirements, and the
ongoing efforts of the regulatory
authority or authorities to detect and
deter violations, and ensure compliance
with capital adequacy requirements.
The description should address how
foreign authorities and foreign laws and
regulations address situations where an
entity is unable to comply with the
foreign jurisdiction’s capital adequacy
requirements.

The Commission requests comments
on the suggested new paragraph (e) to
Regulation 23.102. Please suggest any
modifications that are necessary to the
new paragraph (e). In addition, what
types of information do registrants feel
they may be restricted under law from
providing to the Commission? Please be
specific and identify the legal
requirements and/or privileges that may
impact the registrant’s provision of
information to the Commission or NFA.

How can the Commission and NFA
ensure they receive the information they
need to supervise the use of the model
on a going forward basis?

9—d. The Commission requests
comments and supporting data on how
various changes to the model approval
process would affect the efficiency,
competitiveness, financial integrity, and
price discovery of the swaps market?
Would the various changes affect the
ability of the Commission to effectively
meet the safety and soundness mandate
established for capital requirements in
the CEA?

B. Liquidity
10. Liquidity Requirements

The 2016 Capital Proposal included
liquidity requirements for SDs, which
would include SDs that also are
registered as FCMs.97 Proposed
Regulation 23.104(a) would require each
SD electing the Bank-Based Capital
Approach to meet the liquidity coverage
ratio established by the Federal Reserve
for bank holding companies under 12
CFR part 249. The proposed liquidity
coverage ratio would require an SD to
maintain each day an amount of high
quality liquid assets (“HQLAs"’) 98 that
is no less than 100 percent of the SDs
total net cash outflows over a
prospective 30 calendar-day period (the
“HQLA Test”).99

For SDs that elect the Net Liquid
Assets Capital Approach, and for FCMs
dually-registered as SDs, proposed
Regulation 23.104(b) would require each
SD/FCM to perform stress testing on at
least a monthly basis that takes into
account certain assumed conditions
lasting for 30 consecutive days (the
“Liquidity Stress Test”’). The assumed
conditions for the Liquidity Stress Test
would include a decline in
creditworthiness of the SD/FCM severe
enough to trigger contractual credit
related commitment provisions of
counterparty agreements; the loss of all
existing unsecured funding at the earlier
of its maturity or put date and an
inability to acquire a material amount of
new unsecured funding; and, the
potential for a material net loss of
secured funding. The Commission’s
proposed Liquidity Stress Test was
consistent with the liquidity stress
testing requirements proposed by the

97 See 2016 Capital Proposal, 81 FR at 91317-38;
Proposed Regulation 23.104.

98 HQLAs are assets that are unencumbered by
liens and other restrictions on the ability of the SD
to transfer the assets (see 12 CFR 249.22(b)).

99 See 12 CFR 249.10. Federal Reserve Board rules
require a regulated institution to maintain a
liquidity coverage ratio of HQLASs to net cash
outflows that is equal to or greater than 1.0 on each
business day.
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SEC for BDs and SBSDs.100 The SEC,
however, elected not to adopt final
liquidity requirements for BDs and
SBSDs.101

Commenters raised issues with the
proposed HQLA Test and the Liquidity
Stress Test. One commenter suggested
that SD entities should be able to elect
either the HQLA Test or the Liquidity
Stress Test requirement unrelated to the
SD’s chosen capital approach.102
Another commenter stated that the
requirements of the HQLA Test and the
Liquidity Stress Test should be revised
to be more similar to each other given
that both approaches have the
comparable regulatory objective of
helping to ensure that an SD has
sufficient access to liquidity to meet its
obligations during periods of expected
and unexpected market activity.1°3 The
commenter specifically noted that the
Liquidity Stress Test’s definition of
liquidity reserves is materially narrower
than the HQLA Test’s definition of high
quality liquid assets, and that the
Commission should expand the
definition under the Liquidity Stress
Test to match the definition under the
HQLA Test so as to recognize the full
range of assets that are actually available
to a firm to support its liquidity
needs.10¢

Commenters also raised the concept
of a third alternative, which would be
the application of a more qualitative
than quantitative requirement
applicable to SDs that are subsidiaries of
bank holding companies and already
subject to comprehensive overall
liquidity risk management program
requirements at a parent level.105

The Commission proposed liquidity
requirements to address the potential
risk that an SD may not be able to
efficiently meet both expected and
unexpected current and future cash flow
and collateral needs as a result of
adverse events impacting the SD’s daily
operations or financial condition.106
The proposed liquidity requirements
would apply to SDs electing the Bank-
Based Capital Approach and the Net
Liquid Assets Capital Approach, but
were not proposed for entities electing
the Tangible Net Worth Capital
Approach, as such SDs must be
predominantly engaged in non-financial
activities, which would limit their

100 See SEC Proposed Capital Rule; Proposed Rule
18a—1(f) (17 CFR 240.18a-1(f)).

101 See SEC Final Capital Rule, 84 FR 43872,
43874.

102 See, e.g., MS 5/15/17 Letter.

103 See, SIFMA 5/15/17 Letter.

104 Id‘

105 See, SIFMA 5/15/17 Letter; MS 5/15/17 Letter.

106 See, 2016 Capital Proposal, 81 FR at 91273.

activities as counterparties or financial
intermediaries to other parties.

The Commission recognizes that SDs
are subject to existing CFTC
requirements to maintain a general risk
management program that addresses
liquidity risk. Regulation 23.600(b)(1)
provides that an SD must establish,
document, maintain, and enforce a
system of risk management policies and
procedures designed to monitor and
manage the risks associated with the
swaps activities of the SD. Regulation
23.600(c)(4)(iii) provides that the risk
management program must include
liquidity risk policies and procedures
that take into account, among other
things, a daily measurement of liquidity
needs; the assessment of procedures to
liquidate all non-cash collateral in a
timely manner and without significant
effect on price; and the application of
appropriate collateral haircuts that
accurately reflect market and credit risk.
The Commission, however, proposed
the Liquidity Stress Test and the HQLA
Test to provide specific quantitative and
qualitative criteria that an SD must use
in measuring its liquidity under defined
scenarios. The Commission continues to
believe that liquidity requirements are a
necessary complement to the SD capital
requirements, particularly for SDs that
elect the Bank-Based Capital Approach.
As previously discussed, the Bank-
Based Capital Approach is not a
liquidity-based capital requirement in
the manner similar to the Net Liquid
Assets Capital Approach.

The Commission requests further
comments on the proposed liquidity
requirements as set forth below.

10—a. The Commission requests
comment on all aspects of the liquidity
proposals contained in the 2016 Capital
Proposal. Please provide modified
regulatory text in support of any
comments provided, if applicable.

10-b. Should the Commission modify
the Proposal to permit an SD to elect the
HQLA Test or the Liquidity Stress Test,
irrespective of the capital approach
followed by the SD?

10—c. Should the Commission modify
the definition of liquidity reserves to
make the definition in the Liquidity
Stress Test similar to the HQLA Test? If
so, how should the definition be
modified? Please suggest rule language
to modify the regulation.

10—d. Should the Commission modify
the Proposal to permit an SD to consider
relying on the existing application of
qualitative liquidity controls applicable
at bank holding companies for SDs
which are subsidiaries of bank holding
companies in lieu of requiring the
quantitative HQLA Test requirement
proposed in Rule 23.104(a) as suggested

by commenters as a third alternative?
How would such approach apply to SDs
electing the Bank-Based Capital
Approach?

10—e. Should the Commission, similar
to the SEC, not adopt the Liquidity
Stress Test requirement as proposed in
Rule 23.104(b)? If so, should the
Commission impose an alternative
liquidity requirement on SDs that elect
the Net Liquid Assets Capital Approach
beyond the general risk management
requirements of Regulation 23.6007 If
the Commission does not adopt the
Liquidity Stress Test or an alternative
liquidity requirement, would this raise
any competitive impact on SDs electing
the Bank-Based Capital Approach? If so,
how should the Commission address the
competitive issues?

10-f. Should the Commission
consider eliminating specific
quantitative liquidity requirements for
SDs electing either the Bank-Based
Capital Approach or the Net Liquid
Assets Capital Approach, in
consideration of the requirement of all
SDs to have comprehensive risk
management programs including
liquidity risk as in effect under Rule
23.6007

10—g. Should the Commission include
any additional quantitative or more
specific qualitative liquidity risk
requirements in connection with any
consideration of additional expansion of
the Tangible Net Worth Capital
Approach to a broader subset of SDs?

10-h. The Commission requests
comments and supporting data on how
various choices regarding changes to
liquidity requirements would affect the
cost of SD’s participation in the swap
markets? How would various choices
affect the efficiency, competitiveness,
integrity, and price discovery of swap
markets?

C. Financial Reporting

The 2016 Capital Proposal included
proposed financial reporting
requirements for SDs and MSPs. SDs
and MSPs that are subject to the
Commission’s capital requirements
would be required to, among other
things: (1) Maintain current ledgers and
other similar records summarizing
transactions affecting their assets,
liabilities, income, and expenses; (2) file
notices of certain events with the
Commission, including notices of failing
to comply with the minimum capital
requirements; (3) file monthly
unaudited and annual audited financial
statements with the Commission; and
(4) respond to requests from the



Federal Register/Vol. 84, No. 244/ Thursday, December 19, 2019/Proposed Rules

69679

Commission for additional information
as requested.107

The 2016 Capital Proposal would also
require SDs and MSPs that are subject
to the capital rules of a prudential
regulator to file certain information with
the Commission. Such information
includes: (1) Quarterly balance sheet,
regulatory capital computations, and
aggregate swaps position information;
(2) notice filings, including notice of a
failure to maintain the minimum
applicable capital requirement; and (3)
additional information as requested by
the Commission.108

11. Use of International Financial
Reporting Standards

The 2016 Capital Proposal would
permit certain SDs and MSPs to submit
unaudited and audited financial
statements in accordance with
International Financial Reporting
Standards issued by the International
Accounting Standards Board (“IFRS”)
in lieu of generally accepted accounting
principles established in the United
States (“U.S. GAAP”’).109 To be eligible
to use IFRS, the SD or MSP may not be
organized under the laws of a state or
other jurisdiction of the United States,
and may not be otherwise required to
prepare financial statements in
accordance with U.S. GAAP.110

Commenters generally supported the
Commission approach of permitting
non-U.S. SDs and MSPs to use IFRS in
lieu of U.S. GAAP in the preparation of
required financial statements.
Commenters, however, requested that
the Proposal be modified to permit U.S.-
based SDs that are subsidiaries of non-
U.S. parent entities to prepare required
financial statements in accordance with
IFRS.111 These commenters stated that
U.S. SDs that are subsidiaries of foreign-
based holding companies may prepare
their financial statements in accordance
with IFRS as the subsidiary is
consolidated with the parent in
producing the parent’s consolidated
financial statements, and further stated
that requiring U.S. GAAP financial
statements in such situations would
impose unnecessary costs on SDs
without providing substantial
enhancements to the regulatory
objectives.112

As stated in the 2016 Capital
Proposal, the Commission recognized

107 See 2016 Capital Proposal, 81 FR at 91318-22;
Proposed Regulation 23.105.

108 Id

109 Id.; Proposed Regulation 23.105(d)(2) and
(e)(3).

110 Id.

111 See e.g., Shell 5/15/17 Letter; BPE 5/15/17
Letter.

112 Id‘

that several SDs or MSPs domiciled
outside the U.S. may not use U.S. GAAP
as their native accounting principles
and that requiring these registrants to
maintain two separate accounting
records and systems to satisfy two
separate financial reporting
requirements would involve substantial
expense and burden.113 The
Commission also does not want to
burden or create an unfair advantage to
U.S. domiciled SDs or MSPs that do not
otherwise prepare financial statements
in accordance with U.S. generally
accepted accounting principles.

11-a. The Commission requests
comment as to whether the 2016 Capital
Proposal should be modified to permit
U.S. domiciled SDs or MSPs that are
subsidiaries of foreign parent entities or
holding companies to submit required
unaudited or audited financial
statements prepared in accordance with
IFRS in lieu of U.S. GAAP. If so, should
the modification be limited to U.S. SDs
that are consolidated into foreign
entities that are predominantly engaged
in non-financial activities?

11-b. The Commission further
requests comment regarding material
differences between IFRS and U.S.
GAAP, and how such differences may
impact the financial condition of the
SDs or MSPs?

12. Certified Financial Statements of
Certain Non-Bank SDs

The 2016 Capital Proposal would
require in proposed Regulation
23.105(e)(5) that an SD or an MSP
subject to the Commission’s capital
rules file an annual audited financial
report as of the close of its fiscal year
no later than sixty days after the close
of the SDs or MSPs fiscal year-end.
Several commenters expressed concern
that the sixty day timeline was not
practical for many large non-financial
companies as they are typically
permitted to provide audited financial
statements within ninety days of the
end of the year.114 In 2016 Capital
Proposal the Commission noted that the
sixty day financial reporting timeline is
consistent with the timeline required by
both the SEC and that currently required
of FCMs. Further, timely financial
reporting ensures that the Commission
and its oversight functions can assess
equally across all firms compliance with
its capital rule, as well as, promote a
culture of compliance at the firm and
with its auditor that is at least as
stringent as other similarly situated
registrants. However, the Commission

113 See 2016 Capital Proposal, 81 FR at 91275.
114 See e.g., Shell 5/15/17 Letter; Cargill 5/15/17
Letter.

recognizes that not all SDs may be
subjected to the same operational
burdens and is cognizant that imposing
an accelerated reporting cycle on certain
SDs may unnecessarily increase costs of
compliance without much added
benefit.

12—a. The Commission requests
comment as to whether the 2016 Capital
Proposal should be modified to
recognize an exception to the proposed
requirement for SDs to file annual
audited financial report with the
Commission within sixty-days of the
SD’s year-end date.

12-b. Should the Commission modify
the requirement to permit a ninety-day
period for SDs or MSPs that are not
predominantly engaged in financial
activities or that consolidate into parent
entities that are not predominantly
engaged in financial activities?

12—c. Are there other alternatives of
how the Commission should define SDs
that would be eligible to file annual
audited financial statements within
ninety days of the SDs’ year-end dates?

12—d. How much additional cost will
a SD save if they are permitted to file
their audited financial statements
within a ninety day period as opposed
to a sixty day period?

13. Public Disclosures

Proposed Regulation 23.105(i)(3) and
23.105(p)(7)(ii) would require that
certain financial information be
publically posted to the SD’s or MSP’s
website within ten business days after
the SD or MSP is required to file the
financial information with the
Commission. Several non-bank SDs that
are subsidiaries of public companies
requested that the posting period on
firm’s website be extended from ten
days to twenty days for the quarterly
information, noting that additional
timeframe would be necessary to allow
for internal and external auditors to
review the information.115 One
commenter stated that public disclosure
of financial reports will be onerous for
commercial SDs, while others requested
elimination of public disclosures by
prudentially regulated SDs.116

The Commission noted in the 2016
Capital Proposal that its approach was
consistent with the financial reporting
information the Commission had
previously determined should not
qualify as exempt from the Freedom of
Information Act for FCMs. For the bank

115 See Shell 5/15/17 Letter; Letter from National
Corn Growers Association and National Gas Supply
Association, (May 15, 2017); and Letter from David
McIndoe, Commercial Energy Working Group (May
15, 2017).

116 See Shell 5/15/17 Letter; SIFMA 5/15/17
Letter; MS 5/15/17 Letter.
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SDs, the Commission noted the Proposal
was consistent with publicly available
information provided by bank entities in
call reports.117 The Commission also
noted that the SEC requires similar
public posting of financial information
pursuant to Regulation 17 CFR 240.18a—
7(b)(1) and (2).118 The Commission
continues to agree that public disclosure
of basic financial information is in the
public’s best interest, but wishes to
ensure that manner in which disclosure
is accomplished does not create an
unnecessary burden on similarly
situated or dual-registered registrants.

13—a. The Commission requests
comment on modifying the Proposal by
aligning the public disclosure
requirements for SDs that are not
affiliated with banks with that required
by SEC for stand-alone SBSDs which
would replace the quarterly public
disclosure of financial information
requirement with a bi-annual
requirement? This modification would
include change of the unaudited
financial report posting requirement on
the firm’s website from ten business
days as proposed to thirty calendar days
following the date of the statements,
while the annual audited requirement
would be required to be posted ten days
following the date they are filed. The
Commission invites comment as to
whether these changes are practicable,
especially for those swap dealers which
are not otherwise required to publicly
disclose financial information currently,
and whether the modifications would
continue to provide the public with
meaningful information on a timely
basis?

13-b. The Commission requests
comment on whether it would be
appropriate to remove the proposed
requirement that bank SDs (SDs subject
to the capital requirements of a
prudential regulator) be publicly posted
on their website under the rationale that
this information is already provided to
the public on a timely basis as a result
of separate disclosure requirements
imposed by the prudential
regulators? 119

14. Technical Amendments Addressing
Harmonization

Several commenters noted the
importance with harmonizing the

117 See 2016 Capital Proposal, 81 FR at 91277.

118 SEC Rule 18a-7(b)(1) (17 CFR 240.18a-7(b)(1))
requires that every SBSD for which there is no
prudential regulator to post annual financial
information 10 days after firm is required to file
with the SEC. SEC Rule 18a-7(b)(2) (17 CFR
240.18a-7(b)(2)) requires bi-annual unaudited
financial information to be posted 30 calendar days
within the date of the statements.

119 See, generally 12 CFR 3.61-63.

Commission’s financial reporting and
notification requirements with
requirements of other regulators, namely
the SEC and the prudential regulators.
The Commission agrees on this general
principle. Since the 2016 Capital
Proposal, the SEC has finalized its
recordkeeping, notification and
reporting rule for SBSDs, which
includes several detailed forms and
accompanying instructions.120
However, the Commission in the 2016
Capital Proposal did not propose
specific forms for the monthly and
annual financial reporting requirements,
aside from the specific schedules found
in Appendices A and B to proposed
Regulation 23.105. Further, under
proposed Regulation 23.105(d)(3) all
dual registered SD and SBSDs are
permitted to file SEC forms in lieu of the
Commission’s financial reporting
requirements.

The Commission continues to believe
that proposing a detailed form at this
time is premature given the diversity of
registrants under the Commission’s
jurisdiction and the several ways in
which capital compliance can be
achieved under the Commission’s
proposed approach.

Nonetheless, a commenter noted that
the proposed appendices did not
contain accompanying form
instructions, despite having defined
terms in both the column headings and
rows.121 The 2016 Capital Proposal
noted that the Appendices are based on
identical information found in SEC
forms now finalized in FOCUS Report
Part I Schedules 1-4 of FORM X-17A-
5, and FOCUS Report Part IIC of FORM
X-17A-5.122

14—a. Accordingly, the Commission is
considering including the following
explanatory footnote in the appendices
to Regulation 23.105 which will
incorporate by reference the form
instructions published by the SEC and
invites comment as to whether this
approach and language will be
sufficient. The footnote would state that
the information required to be reported
within this form is intended to be
identical to that required to be reported

120 See Recordkeeping and Reporting
Requirements for Security-Based Swap Dealers,
Major Security-Based Swap Participants, and
Broker-Dealers, publication in the Federal Register
forthcoming. A prepublication version of the
document can be found at https://www.sec.gov/
rules/final/2019/34-87005.pdf.

121 See SIFMA 5/15/17 Letter.

122 See Recordkeeping and Reporting
Requirements for Security-Based Swap Dealers,
Major Security-Based Swap Participants, and
Broker-Dealers, publication in the Federal Register
forthcoming. A prepublication version of the
document can be found at https://www.sec.gov/
rules/final/2019/34-87005.pdf.

by Security Based Swap Dealers and
Security Based Major Swap Participants
under SEC FORM X-17A-5 FOCUS
Report Part II. Please refer to FOCUS
REPORT PART II INSTRUCTIONS and
related interpretations published by the
SEC in the preparation of this form.

In addition, the Commission requests
comment on the following technical
amendments to the financial statement
forms and rules to ensure that
harmonization is better achieved in
financial reporting:

14-b. References to FORM SBS in
Rule 23.105(d)(3) would be replaced
with FORM X-17A-5 Focus Report Part
1L

14—c. Regulation 23.105(p)(2) would
be revised to require that SDs or MSPs
that are the subject to the capital
requirements of a prudential regulator
would be required to file Appendix B to
the Commission within thirty calendar
days after the end of each calendar
quarter.

14—d. Appendix A Schedule 1 column
headings will be revised to include the
words LONG/BOUGHT and SHORT/
SOLD.

14—e. Appendix A Schedule 1 rows
will be reorganized and renamed to
require the identical information as
found on FOCUS report Part II Schedule
1 of SEC FORM X-17A-5.

14—f. Appendix A Schedule 2, 3, and
4 column heading Total Exposure will
be revised to state Current Net and
Potential Exposure.

14—g. Appendix B column headings
and rows will be revised to include
identical information in the SEC FORM
X-17A-5 FOCUS Report Part IIC and
include the Cover Page included
therein.

D. Additional Requests for Comment

15. SEC’s Alternative Compliance
Mechanism

SEC Rule 18a—10 (17 CFR 240.18a-10)
provides an alternative compliance
mechanism pursuant to which a dual
registered SD and SBSD may elect to
comply with the capital, margin, and
segregation requirements of the CEA
and the Commission’s rules in lieu of
complying with applicable SEC rules. In
order to qualify for alternative CFTC
compliance, the SD/SBSD must be
predominantly engaged in swaps
business and may not be registered as a
BD or and OTC Derivatives Dealer with
the SEC.123

1231n order to qualify, the aggregate gross notional
amount of the SD/SBSD’s SBS positions must not
exceed the lesser of a maximum fixed dollar
amount or 10% of the combined aggregate gross
notional amount of the firm’s SBS and swap
positions. The maximum fixed-dollar amount is set


https://www.sec.gov/rules/final/2019/34-87005.pdf
https://www.sec.gov/rules/final/2019/34-87005.pdf
https://www.sec.gov/rules/final/2019/34-87005.pdf
https://www.sec.gov/rules/final/2019/34-87005.pdf
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15—a. What, if any, revisions need to
be made to the Commission’s
regulations or requirements in order to
accommodate SD/SBSDs electing to use
the SEC’s alternative compliance
mechanism?

16. Commercial End Users—Margin
Collateral To Offset Credit Risk Charges

Should SDs recognize alternative
forms of collateral (e.g., letters of credit
or liens) provided by commercial end
users that are exempt from clearing and
from the uncleared margin requirements
in computing the SDs’ counterparty
credit risk charges for uncleared swap
transactions? 124 Please provide
comments with respect to SDs that are
approved to use internal credit risk
models and SDs not approved to use
internal credit risk models. What would
be the impact on the liquidity,
efficiency, and vibrancy of the swap
markets, particularly the commodity
swaps markets, if alternative forms of
collateral were taken into account in
computing credit risk charges?

17. Compliance Date of the Regulations

In response to the 2016 Capital
Proposal, commenters expressed a
general need for an appropriate period
of time between the effective date and
the compliance date for any final rules
to operationally and legally prepare to
implement capital and financial
reporting regimes. This included an
appropriate amount of time for both the
Commission and NFA to review and
approve the capital models of
individual SDs, and for the Commaission
to conduct and issue comparability
determinations for SDs domiciled in
foreign jurisdictions. Commenters also
raised concerns regarding the
implementation of final rules prior to
the effective date of the final phase-in of
the uncleared margin requirements.

The Commission invites comments on
an appropriate compliance schedule for
the final capital and financial reporting
requirements. Comments are
particularly necessary now as the SEC
issued its final SBSD capital, margin,
segregation and financial reporting rules
since the Commission’s 2016 Capital
Proposal.

at a transitional level of $250 billion for the first 3
years after the compliance date of the rule and then
drops to $50 billion thereafter unless the SEC issues
an order.

1241n the prudential regulators’ recently adopted
rule on the standardized approach for calculating
the exposure amount of derivatives contracts (“SA-
CCR”), the prudential regulators removed the alpha
factor for derivative transactions with commercial
end users.

18. Economic Implications

Regulatory capital is designed to
ensure that a firm will have enough
capital, in times of financial stress, to
cover the risk inherent of the activities
in the firm. Regulatory capital’s
framework can be designed differently,
but its primary purpose remains the
same—to meet this objective. Although
a firm may mitigate its risks through
other methods, including risk
management techniques (e.g., netting,
credit limits, margin), capital is viewed
as the last line of defense of an entity,
ensuring its viability in times of
financial stress. In designing SD’s
capital requirement, the Commission is
cognizant of the purpose of capital and
the potential trade-off between the costs
of requiring additional capital and the
Commission’s statutory mandate of
helping to ensure the safety and
soundness of SDs thereby promoting the
stability of the U.S. financial system.

Section 15(a) of the CEA requires the
Commission to consider the costs and
benefits of its discretionary actions
before promulgating a regulation under
the CEA or issuing certain orders.
Section 15(a) further specifies that the
costs and benefits shall be evaluated in
light of five broad areas of market and
public concern: (1) Protection of market
participants and the public; (2)
efficiency, competitiveness, and
financial integrity of swaps markets; (3)
price discovery; (4) sound risk
management practices; and (5) other
public interest considerations.

The Commission requests comments
and data on how the baseline of the
economic analyses has changed since
the publication of the 2016 Capital
Proposal. The swap market activity has
experienced significant changes, in part
due to the fact that participants in this
market are now subject to various new
rules. The Commission requests
comments and data on how the baseline
of the economic analyses has changed
since the publication of the 2016 Capital
Proposal. The swap market activity has
experienced significant changes in the
past three years and the Commission
requests comments on how those
changes in the baseline would impact
the potential benefits and costs of
capital requirements

The Commission requests comments
and data on how potential alternatives
set out above in response to questions
would impact the potential costs and
benefits of capital and reporting
requirements with respect of the section
15(a) factors:

18—a. Protection of market
participants and the public:

i. How much additional capital, if
any, might be required for the SD and/
or the system relative to current levels?
How much capital to cover credit risk?

ii. How much capital would be
required to cover market risk?

iii. How much capital would need to
be required to safeguard against model
risk, operational risk, and etc.?

iv. How would SDs source funds for
these capital charges?

v. What might be the cost of raising
additional capital for an SD and the
combined cost for all the SDs?

vi. What sorts of costs do SDs expect
to incur as a result of capital
requirements and how should the costs
of SDs exiting certain business lines as
a result of holding more capital in
reserve be factored into the cost benefit
consideration?

vii. What business lines would SDs
not participate in, if any?

viii. What would happen to liquidity
provision? Would smaller clients and
end users not be serviced in swaps
market?

ix. What might be the cost of meeting
reporting requirements for an SD and
the combined cost for all the SDs?

x. How and to what extent might such
requirements help protect market
participants and the public?

18-b. Efficiency, competitiveness, and
financial integrity of swaps markets:

i. How might such requirements affect
SD’s competitiveness in swap market?
ii. For each SD, how much capital

might be required for the net liquid
asset approach, relative to the recently
finalized SEC requirements?

iii. How much capital might be
required for the bank-based approach,
relative to the current banking capital
requirement, as Prudential Regulators
continue to revise their capital
requirements?

iv. How much capital might be
required, relative to substituted
compliance from foreign jurisdictions?

v. How might such requirements
affect SD’s liquidity provision in swap
market?

vi. How might such requirements
affect SD’s ability to serve end users in
various segments of swaps markets?

18—c. Price discovery:

i. How might such requirements affect
price discovery in the swaps markets?

18-d. Sound risk management
practices:

i. What are SD’s current risk
management practices for dealing with
losses stemming from the market risk,
credit risk, and operational risk?

ii. In the event that losses from
trading activities exceed the available
resource, how are excess losses dealt
with?
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iii. How might such requirements
affect these risk management practices?

18—e. Other public interest
considerations.

i. Are there other public interest
considerations that the Commission
should consider? Please explain.

Issued in Washington, DC, on December
12, 2019, by the Gommission.

Robert Sidman,
Deputy Secretary of the Commission.

Note: The following appendicies will not
appear in the Code of Federal Regulations.

Appendicies to Capital Requirements of
Swap Dealers and Major Swap
Participants—Commission Voting
Summary and Commissioners’
Statements

Appendix 1—Commission Voting
Summary

On this matter, Chairman Tarbert and
Commissioners Quintenz and Stump voted in
the affirmative. Commissioners Behnam and
Berkovitz voted in the negative.

Appendix 2—Supporting Statement of
Commissioner Brian Quintenz

I have long said that finalizing capital
requirements for swap dealers (SDs) and
futures commission merchants (FCMs) is
perhaps the most consequential rulemaking
of the post-crisis reforms to get right.

The financial crisis exposed serious
vulnerabilities in the financial system—
uncollateralized, opaque, bilateral exposures
which, under the right circumstances could
have, and did, cause a panic and liquidity
freeze due to concerns around that
counterparty credit risk. This panic, in my
opinion, transformed a significant
recessionary event into the crisis as we know
it. Importantly, since the financial crisis,
global regulators and certainly those in the
U.S. have implemented many policy reforms,
like central clearing requirements and margin
for uncleared swaps, designed to bring
transparency to those exposures.

I have long lamented prior regulators’
implementation of the important swaps
market regulatory reforms by viewing them
in isolation of each other—calibrating each to
try to think it alone could have prevented the
crisis. In fact, the elegance of the reforms is
that they work together and build upon each
other.

Therefore, in my view, it is wrong to think
of capital in terms of what levels should have
existed during the financial crisis that could
have prevented it. Very few capital regimes
could have provided the market with enough
certainty, given the size, nature, and opacity
of these exposures, to remove the possibility
of the panic, and the capital levels which
could have done so would have rendered the
entire swaps market obsolete and
uneconomic. Therefore, regulatory capital
regimes implemented to respond to the last
crisis need to respect the increased
transparency and certainty which other
reforms have already brought to the market.

I believe we are asking the right questions in
this reopening to respect that progress in
calibrating our own capital regime
appropriately.

The final pillar of our Dodd-Frank Act
reforms, capital ensures that firms are able to
continue to operate during times of economic
and financial stress by providing an adequate
cushion to protect them from losses. Just as
important as the safety and soundness of
individual firms, capital is designed to give
the marketplace confidence that any given
firm has a high probability of surviving the
next crisis.

Capital requirements also create important
incentives that drive market behavior. The
cost of capital may be the most determinative
factor in a firm’s decision to remain, or
become, a swap dealer, or to continue to
provide clearing services to clients, in the
case of an FCM. If capital costs are too
expensive, firms will restrict certain business
activities, end unprofitable business lines, or,
in some cases, exit the swaps or futures
markets altogether. As a result, over time, the
swaps and futures markets would become
less liquid, less accessible to end users, more
heavily concentrated, and less competitive.
These are not the hallmarks of a healthy
financial system.

Therefore, appropriate capital levels are
directly linked to both the health and
vibrancy of the derivatives markets and to the
sustainability of the entire financial system
more broadly.

To promote a vibrant derivatives market, I
believe it is critically important that the
CFTC finalize a capital rule that is
appropriately calibrated to the true risks
posed by an SD’s or FCM’s business. I am
pleased to support the re-opening and
request for comment before us today. This
document solicits comment on the key issues
the Commission must get right in the final
rule to ensure that capital requirements are
appropriate and commensurate to a firm’s
risk. I appreciate that market participants
have commented on two prior capital
proposals and the Commission will continue
to consider all past comments in moving
forward with a final rule. Nevertheless, I
hope commenters use this opportunity to
provide the Commission with much needed
data and quantitative analysis demonstrating
the impact that various choices contemplated
in this proposal would have on a firm’s
minimum capital level—and, by extension,
on that firm’s ability to participate in the
market and adequately service clients. Data
will be vital to the Commission’s ability to
evaluate various capital alternatives and
identify those alternatives that would render
certain business lines or activities
uneconomic. It will also be vital to the
Commission’s assessment that the capital
requirements established ensure the safety
and soundness of the firm. I welcome
comments on all aspects of the reopening,
but there are a few areas I am particularly
interested in hearing from commenters.

The eight percent risk margin amount. We
heard from many commenters that, of all the
alternatives, the eight percent risk margin
amount would act not as a capital floor as
intended, but rather as the primary driver of
firms’ capital requirements and as a potential

binding constraint on their businesses.
Whereas FCMs are currently required to
include in their minimum capital
requirement eight percent of the margin
required for their futures and cleared swaps
customer positions, the 2016 proposal
expanded the eight percent risk margin
amount to include proprietary futures, swaps
and security-based swap (SBS) positions for
FCMs and for SDs electing the net liquid
asset capital approach. In addition to these
proprietary positions being included in the
risk margin amount, these FCMs and SDs
would also be subject to capital charges on
these proprietary positions. I hope
commenters can provide us with data
showing the capital costs of including
proprietary positions, for the first time, in an
FCM’s risk margin amount. To the extent
possible, it also would be helpful to see how
different risk margin percentages, or a
different scope of products included in the
margin amount, impacts the minimum
capital requirements for an actual or
hypothetical portfolio of positions. I would
also be interested to hear from commenters
about whether it makes sense to remove the
risk margin amount altogether for standalone
SDs electing the net liquid asset approach or
bank-based approach, given the other
minimum capital level requirements in the
proposal.

Model approval process. The Commission
must have a workable model approval
process. I am interested to hear commenters’
views on how the Commission or NFA
should review or accept capital models that
have already been approved by another
regulator. Should such models be granted
automatic or temporary approval, while the
Commission or NFA conducts its own
review?

In closing, I have often worried that the
accepted mantra on regulatory capital
requirements has become “the higher, the
better.” Respectfully, I disagree. There is a
direct tradeoff between the amount of capital
regulators require firms to hold to ensure
firms’ resilience and viability, and the
amount of available capital firms have to
deploy in financial markets to support the
market’s ongoing liquidity and health. There
is a balance necessary between capital levels
that protect firms from losses on certain
products, and capital levels that allow firms
an economic benefit in servicing their
customers’ risk management needs through
those products. I hope the feedback we
receive from commenters on this reopening
helps the Commission establish appropriate
capital requirements that are commensurate
to a firm’s risk and not detrimental to its
clients. I would also like to thank the staff
of the Division of Swap Dealer and
Intermediary Oversight for answering my
questions and incorporating many of my
comments into this document.

Appendix 3—Dissenting Statement of
Commissioner Rostin Behnam

I respectfully dissent from the Commodity
Futures Trading Commission’s (the
“Commission” or “CFTC”) decision today to
reopen the comment period and request
additional comment on proposed regulations
and amendments to implement section 731 of
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the Wall Street Reform and Consumer
Protection Act,* which requires the CFTC to
establish capital rules for all registered swap
dealers (“SDs”) and major swap participants
(“MSPs”) that are not banks, including
nonbank subsidiaries of bank holding
companies, as well as associated financial
recordkeeping and reporting requirements
(the “Reopening”). While I would have been
comfortable supporting the Reopening as a
matter of moving this critical Dodd-Frank Act
rule forward to finalization, to the extent it
introduces supplementary avenues for future
rulemaking such as a leverage ratio
requirement, it is a deception. Impulsively
inviting comment on matters tangential to the
2016 Capital Proposal,2 but perhaps relevant
to determining appropriate capital standards
and methodologies, as opposed to a
thoughtful re-proposal sacrifices discipline
for expediency, and runs afoul of proper
process for notice and comment. I will not be
complicit in supporting Commission action
that I believe could invite backdoor
rationalization when finalization is before us.
The public deserves—and our integrity
demands—that we play by the rules.

Today’s action is a reopening of the
comment period and a request for comment,
rather than a true proposal, and thus the 2016
Capital Proposal remains the only concrete
indicator to the public of the Commission’s
intentions. If the 2016 Capital Proposal is an
extreme overshoot, the appropriate way to
provide the public with an opportunity to
comment is to issue a reproposal. Asking
further questions, without a clear signal as to
where the Commission is going, at the
minimum risks further slowing this nearly
ten-year effort to finalize a capital rule by
adding an unnecessary step to the process in
the form of a reproposal at some time in the
future; and at the worst, incites the agency
towards an exercise in creative reasoning
outside the bounds of process.

Too often over the last couple of years, I
believe this agency has slowed its own
progress by snaking outside clear
Administrative Procedure Act (“APA”’)
trajectories and adding unnecessary steps to
the rulemaking process. In part, I fear that we
are doing the same thing today. The
competing threads throughout the Reopening
make it harder for the public to discern what
the Commission is proposing to do, and will
make it more difficult to effectively comment
on the existing proposal from 2016. This
creates undue risk under the APA, and
arguably poisons the well in regard to the
reachable goals of this new request for
comment.

To reiterate sentiments made in my first
speech as a CFTC Commissioner,3 capital is

1 See The Dodd-Frank Wall Street Reform and
Consumer Protection Act, Public Law 111-203
section 731(e), 124 Stat. 1376, 1704—6 (2010) (the
“Dodd-Frank Act”).

2 Capital Requirements of Swap Dealers and
Major Swap Participants, 81 FR 91252 (proposed
Dec. 16, 2016).

3 See Rostin Behnam, The Dodd-Frank Inflection
Point: Building on Derivatives Reform, Remarks of
CFTC Commissioner Rostin Behnam at the
Georgetown Center for Financial Markets and
Policy (Nov. 14, 2017), https://www.cftc.gov/
PressRoom/SpeechesTestimony/opabehnam.

a cornerstone financial crisis reform 4 that is
critical to protecting our financial
institutions and our financial system as a
whole, specifically from systemic risk and
contagion, but also from unintended
consequences if capital (and margin) levels
are applied and set without due regard to the
uniqueness of our financial markets and
market participants. I appreciate that in
moving forward, we must heed our directive
to establish capital standards appropriately
and in due consideration of other activities
engaged in by SDs and MSPs such that we
ensure that we do not penalize commercial
end-users who need choices and benefit from
competition in our markets.

The Reopening’s overarching premise is
that the chosen response to certain
uncertainties at the time of the Commission’s
prior proposals 3 resulted in recommending
standards that, in application, could in no
way be justified as appropriate to offset the
greater risk to SDs, MSPs, and the financial
system,® such that the only solution for the
potentially extreme overshoot is to dial it
back. With the passage of time comes a
nagging amnesia to the pain that the financial
crisis brought on American households and
the global economy. We cannot forget that
undercapitalization was at the heart of the
crisis.

The overall changes to the derivatives
market over the last several years, the
Commission’s adoption and implementation
of margin rules for uncleared swaps and
growing knowledge and experience with SDs,
and recent movement by the Securities and
Exchange Commission in finalizing capital,
margin, and segregation requirements as well
as financial reporting requirements for
security-based swap dealers and major
security-based swap participants,” provide a
reasonable basis for affording the public an
opportunity to reevaluate the 2016 Capital
Proposal. However, to the extent the
Reopening seeks additional comment on both
broader issues of harmonization and more
targeted proposals regarding what amount of
capital is appropriate and what methodology
is used, its focus on solidifying a data-driven
approach should send a strong signal that the
Commission must justify its final
determinations with respect to capital
standards.

To reiterate, I would have liked to support
today’s Commission action. To the extent it

4G20, Leaders’ Statement, Framework for Strong,
Sustainable and Balanced Growth, The Pittsburgh
Summit (September 24-25 2009), http://
www.g20.utoronto.ca/2009/
2009communique0925.html (“We committed to act
together to raise capital standards . . .”).

5 See Capital Requirements of Swap Dealers and
Major Swap Participants, 76 FR 27802 (proposed
May 12, 2011); 2016 Capital Proposal.

6 See Id. at section 731(e)(2)(C) and (e)(3)(A)(ii);

7 U.S.C. 6s(e)(2)(C) and (e)(3)(A)(ii).

7 See Capital, Margin, and Segregation
Requirements for Security-Based Swap Dealers and
Major Security-Based Swap Participants and Capital
and Segregation Requirements for Broker-Dealers,
84 FR 43872 (Aug. 22, 2019); Recordkeeping and
Reporting Requirements for Security-Based Swap
Dealers, Major Security-Based Swap Participants,
and Broker-Dealers, SEC Release No. 34—87005
(Sept. 19, 2019), available at https://www.sec.gov/
rules/final/2019/34-87005.pdf.

would move us toward a final rule on a
matter that is critical to the safety and
resiliency of our markets, the supplemental
concepts for consideration and overarching
premise that we overshot the mark badly in
the 2016 Capital Proposal raise concerns. If
the 2016 Capital Proposal is an extreme
overshoot, and if there are alternative
methodologies and concepts to consider
because of new market data, the appropriate
way to provide the public with an
opportunity to comment is to issue a
reproposal. While I would have liked to
stand with my fellow Commissioners today
in supporting this first step towards a final
capital rule, I cannot justify it under these
circumstances.

Appendix 4—Dissenting Statement of
Commissioner Dan M. Berkovitz

I dissent from the document that is called
a “Proposed Rule” on the Capital
Requirements of Swap Dealers and Major
Swap Participants (the “Document”). My
objections are both procedural and
substantive. Procedurally, the Document asks
many open ended questions, is vague about
what is being proposed, and lacks sufficient
supporting data to serve as the basis for a
final rule under the Administrative
Procedure Act (“APA”’).1 The Document as
structured is not a proposal that can lead to
a final rule; rather it appears to be more in
the nature of an advance notice of proposed
rulemaking.

Substantively, I dissent because the
Document encourages mostly changes that
only weaken what the Commission had
previously proposed. The path forward
suggested by the proposed changes would
undermine the statutory purpose of requiring
swap dealers to retain an appropriate
minimum level of capital to serve as a buffer
of last resort after all other sources of credit
support (e.g., initial and variation margin)
have been exhausted.

The Document Is Not a Proposal That Can
Lead to a Final Rule

The Document asks over 140 questions
regarding capital requirements that the
Commission proposed in 2011 and again in
2016. We received numerous public
comments on both prior proposals. The
Document briefly discusses these comments,
most of which were critical of the proposals,
and then asks open-ended questions about
various alternatives to the initial proposals.
The discussion of the rationale behind the
general alternatives posed in the questions is
often superficial.

For the most part, the Document does not
propose any new rule text or amendments to
previously proposed rule text, but rather
summarizes comments and asks for further
comments, data, and analysis to support
suggested alternatives to the previously
proposed regulations. In many cases, a wide
range of alternatives are suggested, such as
capital levels ranging from 0 to 8% of risk

11t is ironic that on the very day this “proposal”
is voted on, the Commission is also adopting an
amendment to Part 13 that expressly confirms the
APA as the procedures by which the Commission
will propose and adopt its regulations.


https://www.cftc.gov/PressRoom/SpeechesTestimony/opabehnam
https://www.cftc.gov/PressRoom/SpeechesTestimony/opabehnam
http://www.g20.utoronto.ca/2009/2009communique0925.html
http://www.g20.utoronto.ca/2009/2009communique0925.html
http://www.g20.utoronto.ca/2009/2009communique0925.html
https://www.sec.gov/rules/final/2019/34-87005.pdf
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margin. In a number of places, the Document
asks commenters to propose new rule text for
the Commission. The Document states “[t]he
Commission notes that comments are of the
greatest assistance to rulemaking initiatives
when accompanied by supporting data and
analysis, and, if appropriate, accompanied by
alternative approaches and suggested rule
text language.” 2 As an illustrative example,
the Document asks commenters to, ‘‘Please
provide data and analysis in support of any
suggested modified percentage of the risk
margin amount.” 3

To the extent that some commenters
provide significant new information or data
that the Commission intends to rely upon in
formulating or justifying a final rule, the
public must be afforded notice of and an
opportunity to comment on the new
information. Under the APA it is not
permissible for an agency to ask a wide range
of questions about potential approaches, and
then proceed to promulgate a final rule
supported by new reasons and data sourced
from the comments received. Data that is
relied on by an agency to support its final
rule and that is not merely supplemental or
confirming data must be subjected to the
notice and comment process.*

Under the APA, an agency has a “duty to
identify and make available technical studies
and data that it has employed in reaching the
decisions to propose particular rules. . . .
An agency commits serious procedural error
when it fails to reveal portions of the
technical basis for a proposed rule in time to
allow meaningful commentary.” 5

I have stated many times that when
practical, the Commission should be guided
by objective data in writing regulations. An
excellent example is our rule setting the
minimum swap dealer registration threshold
at $8 billion. The CFTC staff undertook an
exhaustive, objective data analysis that, when
completed, showed that the $8 billion level
captured the vast majority of swap dealing
activity. I voted for the rule based on that
analysis. However, we cannot rely on data
submitted by commenters in the final rule
without first allowing the public to comment
on that data.

A Weaker Capital Rule Is the Purpose

After reading the 140-plus questions in the
Document, it is clear that the Commission is
headed in the wrong direction. The
Document does not pursue the goal stated by
Congress for the capital requirements to help
assure the safety and soundness of the swap
dealers. In virtually every instance, the
questions and accompanying discussion seek
alternatives that would reduce the level of
capital required or create greater flexibility
for the swap dealers to comply.? The

2Document, introductory paragraph to section II

3Document, question 1-b.

4 See Idaho Farm Bureau Fed’n v. Babbitt, 58 F.3d
1392, 1402-03 (9th Cir. 1995).

5 Owner-Operator Indep. Drivers Assoc. v. Fed.
Motor Carrier Safety Admin., 494 F.3d 188, 199
(D.C. Cir. 2007) (quoting Solite Corp. v. EPA, 952
F.2d 473, 484 (D.C. Cir 1991) and Conn. Light &
Power Co. v. NRC, 673 F.2d 525, 530-31 (D.C. Cir.
1982).

6 See 7 U.S.C. 6s(e)(3)(A).

7In some instances, the questions are premised
on the desire to harmonize with the provisions of

Document reads like an extensive diner
menu offering up every type of rule reduction
that a hungry swap dealer might desire.

Let’s consider two significant examples.
Under one approach proposed in the prior
proposals, a swap dealer would be required
to hold capital equal to or exceeding 8% of
uncleared swap margin and initial margin for
certain swaps and futures positions of the
swap dealer. As explained in the Document,
the 8% level is drawn from the Commission’s
experience with its risk-based capital
requirements for futures commission
merchants.8

Based on comments received on the prior
proposals, and in an effort to harmonize with
the SEC, the Document now proposes
dropping that level to 2% (or 4% or perhaps
another level that a commenter may propose)
and allowing swap dealers to “exclude any
particular asset classes or positions from the
computation of risk margin amount.” No data
is offered in the Document to explain why
2% would be a sufficient level. Maybe 8% is
not the right number, but how does 2% in
a formula that potentially excludes more
asset classes or swap positions from the
calculation even enter the realm of
possibility when FCMs are held to much
higher levels? The Document provides no
clear rationale related to the statutory
purpose of the rule. The rationale in the
Document boils down to saying 2% would
harmonize our rule with the SEC’s security-
based swap dealer capital rule. But the
security-based swap market is very small and
relatively narrow in scope. The Document
includes virtually no analysis of whether a
2% level makes sense in the much larger,
complex, and varied swap market. An
individual swap dealer may maintain a
portfolio of hundreds of different swap
products with a notional amount in excess of
a trillion dollars with thousands of
counterparties. The dealer may make over a
million trades a year. Asking generic
questions about the differences in these two
markets is helpful. However, it is apparent
that any significant new data or analysis
provided by commenters in response to this
Document that the Commission uses to
support the final rule will need to be
presented to the public for consideration and
comment.

As a further example, the Document asks
questions about permitting expanded use of
netting of offsetting positions when
calculating the exposures against which
minimum capital must be held. Netting of
offsetting positions is an important function
for intermediaries like swap dealers for day-
to-day cash flow, liquidity, and risk
management. In some respects, netting is the
basis on which certain types of
intermediaries build their business by
dealing derivatives to different parties that
want or need long positions when other
parties need or want corresponding short
positions.

the SEC’s securities-based swap dealer capital rules.
However, the SEC’s final rules were often premised
on comments received on the CFTC’s earlier capital
rule proposals and result in reduced requirements,
as discussed later in my statement.

8 See 17 CFR 1.17(a)(1)(i)(B).

However, when it comes to minimum
capital requirements, which are intended to
serve as a source of funding of last resort at
all times, we must be very careful when
proposing netting offsets. Should a large
swap dealer with a complex dealing book
only be required to hold some minimum
amount of collateral simply because it is able
to net out its book? That would not appear
to serve the statutory purpose for a minimum
capital requirement of helping to assure the
safety and soundness of the swap dealer.?
While I am not suggesting that netting should
play no role in the capital requirement
calculations, my concern is that the
Document provides little in the way of data,
analysis, or rationale as to how the netting
provisions discussed, which could net
significant portions of the requirement down
to nothing, would serve the intended
purpose. That is a concerning approach to
take for a capital requirement and it is
difficult to see how a final rule could be built
on such questions in the Document.

Harmonization and Cost Reduction Alone
Are Not Valid Policy Goals

In the Document, the costs of compliance
and harmonization with the SEC’s capital
rule are repeatedly mentioned as reasons for
various possible changes. Compliance cost
reduction and rule harmonization, when
feasible without undermining the policy
goals of the regulations, are certainly
important considerations in writing
regulations. However, as I have stated in
other contexts, these are secondary
considerations and should not supplant
achieving the policy goals stated by Congress
in the Commodity Exchange Act. While the
Document acknowledges that safety and
soundness of each swap dealer is the stated
purpose of the capital rule, and asks generic
questions about the impact on swap dealer
safety and soundness, that purpose is not
mentioned as the reason for any of the
proposed changes to the capital
requirements. This odd omission belies the
purported goals of the Document.

The Document also exposes the one-sided
nature of the “harmonization” rationale. In
several instances it relies almost completely
on harmonizing the CFTC regulation with the
comparable SEC regulation. In each of those
instances, the result is always a weaker
regulatory requirement. And yet in a other
instances,10 the Document acknowledges that
a change to the existing capital rule proposals
would conflict with the SEC’s rules, but then
goes on to support implementing a different
rule. It seems that harmonization is used as
a rationale for action only when it is
convenient for reducing regulation and
therefore obfuscates the real reason for the
action.

Conclusion

For the reasons stated above, I dissent.

Notwithstanding my dissent, I want to
acknowledge the hard work of the staff in
trying to address my many questions and
comments in the limited time we had to
consider the Document. Capital requirements

9 See 7 U.S.C. 6s(e)(3)(A).
10 See, e.g., Document, sections II.A.5 and 10.
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are one of the most complex and highly
technical areas in our regulations. We had a
little less than a month to review the
Document, which was not enough time given
the heavy schedule currently set for the
Commission and the complexity and history
behind the Document and the two prior
capital rule proposals. Notwithstanding this
short time frame, I appreciate the staff’s
efforts to incorporate a number of my
requested changes and address several
complicated issues.

[FR Doc. 2019-27116 Filed 12-18-19; 8:45 am]
BILLING CODE 6351-01-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG—-2019-0682]

RIN 1625-AA09
Drawbridge Operation Regulation;

Northeast Cape Fear River,
Wilmington, NC

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard proposes to
temporarily modify the operating
schedule that governs the Isabel S.
Holmes Bridge (US 74/SR 133), across
the Northeast Cape Fear River, at mile
1.0, at Wilmington, North Carolina. This
proposed temporary modification will
allow the drawbridge to be maintained
in the closed position and is necessary
to accommodate bridge maintenance.
DATES: Comments and relate material
must reach the Coast Guard on or before
January 21, 2020.
ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0682 using Federal e-Rulemaking
Portal at http://www.regulations.gov.
See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Mr. Michael
Thorogood, Bridge Administration
Branch Fifth District, Coast Guard,
telephone 757-398-6557, email
Michael R.Thorogood@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of Proposed Rulemaking

OMB Office of Management and Budget
§ Section
U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The North Carolina Department of
Transportation, who owns and operates
the Isabel S. Holmes Bridge (US 74/SR
133), across the Northeast Cape Fear
River, at mile 1.0, at Wilmington, North
Carolina, has requested this
modification to allow the drawbridge to
be maintained in the closed-to-
navigation position to facilitate bridge
maintenance of the drawbridge.

The Isabel S. Holmes Bridge (US 74/
SR 133), across the Northeast Cape Fear
River, at mile 1.0, at Wilmington, North
Carolina has a vertical clearance of 40
feet above mean high water in the
closed position and unlimited vertical
clearance above mean high water in the
open position. The current operating
schedule for the drawbridge is
published in 33 CFR 117.829(a).

This proposed temporary final rule is
necessary to facilitate safe and effective
bridge maintenance of the drawbridge,
while providing for the reasonable
needs of navigation. A work platform
will reduce the vertical clearance of the
entire bridge span to approximately 34
feet above mean high water in the
closed position. Vessels that can safely
transit through the bridge in the closed
position with the reduced clearance
may do so, if at least a thirty-minute
notice is given, to allow for navigation
safety.

The Coast Guard is proposing this
rulemaking under authority in 33 U.S.C.
499.

III. Discussion of Proposed Rule

Under this proposed temporary final
rule, the drawbridge will be maintained
in the closed-to-navigation position
twenty-four hours a day, seven days a
week from 7 p.m. on January 1, 2020,
through 12:01 a.m. on June 30, 2021.
The bridge will open on signal for daily
scheduled openings at 6 a.m., 10 a.m.,
2 p.m., and 7 p.m.,, if at least a twenty-
four hour notice is given; except for
bridge closures authorized in
accordance with 33 CFR 117.829(a)(4).
The draw will also open on signal, if at
least a twenty-four hour notice is given,
for vessels unable to transit through the
bridge during a scheduled opening, due
to the vessel’s draft; except for bridge
closures authorized in accordance with
CFR 117.829(a)(4). At all other times the
drawbridge will operate per 33 CFR
117.829(a).

The bridge will not be able to open for
emergencies and there is no immediate
alternative route for vessels unable to

pass through the bridge in the closed
position. Vessels that can safely transit
through the bridge in the closed
position with the reduced vertical
clearance may do so, if at least a thirty-
minute notice is given, to allow for
navigation safety.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on these statutes and Executive
Orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the NPRM
has not been reviewed by the Office of
Management and Budget (OMB) and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the fact that vessels can still
transit the bridge on signal for daily
scheduled openings at 6 a.m., 10 a.m.,
2 p.m., and 7 p.m., if at least a twenty-
four hour notice is given; except for
bridge closures authorized in
accordance with 33 CFR 117.829(a)(4).
The draw will open on signal, if at least
a twenty-four hour notice is given, for
vessels unable to transit through the
bridge during a scheduled opening, due
to the vessel’s draft; except for bridge
closures authorized in accordance with
33 CFR 117.829(a)(4). At all other times
the drawbridge will operate per 33 CFR
117.829(a).

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.
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While some owners or operators of
vessels intending to transit the bridge
may be small entities, for the reasons
stated in section IV.A above, this
proposed rule would not have a
significant economic impact on any
vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104—121),
we want to assist small entities in
understanding this proposed rule.

If the rule would affect your small
business, organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.

We have analyzed this proposed rule
under that Order and have determined
that it is consistent with the
fundamental federalism principles and
preemption requirements described in
Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175, Consultation and
Coordination with Indian Tribal
Governments, because it would not have
a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed

in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Management Directive 023—01 and the
U.S. Coast Guard Environmental
Planning Policy COMDTINST 5090.1
(series) which guide the Coast Guard in
complying with the National
Environmental Policy Act of 1969
(NEPA) (42 U.S.C. 4321-4370f).

We have made a preliminary
determination that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This proposed rule
promulgates the operating regulations or
procedures for drawbridges. Normally
this action is categorically excluded
from further review, under paragraph
L49, of Chapter 3, Table 3—-1 of the U.S.
Coast Guard Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.

Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment

applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal
eRulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117
Bridges.

For the reasons discussed in the
preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
DHS Delegation No. 0170.1.

m 2. Amend § 117.829 by adding
paragraph (a)(5) to read as follows:

§117.829 Northeast Cape Fear River.

(a) I

(5) From 7 p.m. on January 1, 2020,
through 12:01 a.m. on June 30, 2021, the
draw will be maintained in the closed-
to-navigation position. The draw will
open on signal, if at least a twenty-four
hour notice is given, for scheduled
openings at 6 a.m., 10 a.m., 2 p.m. and
7 p.m.; except for bridge closures
authorized in accordance with (a)(4) of
this section. The draw will open on
signal, if at least a twenty-four hour
notice is given, for vessels unable to
transit through the bridge during a
scheduled opening, due to the vessel’s
draft; except for bridge closures
authorized in accordance with (a) (4) of

this section.
* * * * *
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Dated: November 25, 2019.
G.G. Stump,

Captain, U.S. Coast Guard, Acting
Commander, Fifth Coast Guard District.

[FR Doc. 2019-27355 Filed 12—18-19; 8:45 am]
BILLING CODE 9110-04-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 117
[Docket No. USCG-2019-0892]
RIN 1625-AA09

Drawbridge Operation Regulation;
Hackensack River, Jersey City, NJ

AGENCY: Coast Guard, DHS.
ACTION: Notice of proposed rulemaking.

SUMMARY: The Coast Guard is proposing
to modify the operating schedules that
govern the Route 1 & 9 Bridge, mile 1.8,
and Route 7 Bridge, mile 3.1, both
crossing the Hackensack River, at Jersey
City, NJ. The bridge owner, the New
Jersey Department of Transportation
(NJDOT), submitted a request to allow
two hours advance notice for nighttime
transits due to infrequent bridge
openings. This proposed rule would
align the advance notice requirement for
the PATH Bridge at mile 3.0.

DATES: Comments and related material
must reach the Coast Guard on or before
February 18, 2020.

ADDRESSES: You may submit comments
identified by docket number USCG—
2019-0892 using the Federal
eRulemaking Portal at http://
www.regulations.gov.

See the “Public Participation and
Request for Comments” portion of the
SUPPLEMENTARY INFORMATION section
below for instructions on submitting
comments.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this proposed
rule, call or email Judy Leung-Yee,
Project Officer, First Coast Guard
District; telephone 212-514—4336, email
Judy.K.Leung-Yee@uscg.mil.

SUPPLEMENTARY INFORMATION:
1. Table of Abbreviations

CFR Code of Federal Regulations

NJDOT New Jersey Department of
Transportation

DHS Department of Homeland Security

FR Federal Register

OMB Office of Management and Budget

NPRM Notice of Proposed Rulemaking
(Advance, Supplemental)

§ Section

U.S.C. United States Code

II. Background, Purpose and Legal
Basis

The Route 1 & 9 Bridge at mile 1.8
over the Hackensack River at Jersey
City, New Jersey, has a vertical
clearance of 35 feet at mean high water
and 40 feet at mean low water.
Horizontal clearance is approximately
200 feet. The waterway users include
recreational and commercial vessels
including tugboat/barge combinations.

The Route 7 Bridge at mile 3.1 over
the Hackensack River at Jersey City,
New Jersey, has a vertical clearance of
35 feet at mean high water and 40 feet
at mean low water. Horizontal clearance
is approximately 158 feet. The waterway
users include recreational and
commercial vessels including tugboat/
barge combinations.

The existing regulation, 33 CFR 117.5,
requires both bridges open on signal at
all times. NJ DOT has requested that
overnight hours between 11 p.m. and 7
a.m. be modified to two hours advance
notice. This rule change will allow for
more efficient and economic operation
of the bridge while meeting the
reasonable needs of navigation. The
Coast Guard is proposing this
rulemaking under authority in 33 U.S.C.
499.

III. Discussion of Proposed Rule

The bridge logs show that between 11
p.m. and 7 a.m., the Route 1 & 9 Bridge
had 27 annual openings in 2017, 12
annual openings in 2018, and 11 annual
openings to date in 2019 (through
October). During the subject hours, the
Route 7 Bridge had 16 annual openings
in 2017, 1 annual opening in 2018, and
0 annual openings to date in 2019. The
Coast Guard proposes to permanently
modify the operating regulation.

The proposed rule would allow that
both Route 1 & 9 and Route 7 Bridges
shall open on signal; except that, from
11 p.m. to 7 a.m., the draw shall open
on signal if at least two hours advance
notice is given by calling the number
posted at the bridge. It is the Coast
Guard’s opinion that the proposed rule
meets reasonable needs of marine
traffic.

IV. Regulatory Analyses

We developed this proposed rule after
considering numerous statutes and
Executive Orders related to rulemaking.
Below we summarize our analyses
based on these statutes and Executive
Orders and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory

alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This NPRM has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, the Office of
Management and Budget (OMB) has not
reviewed the NPRM and pursuant to
OMB guidance, it is exempt from the
requirements of Executive Order 13771.

The Coast Guard believes this rule is
not a significant regulatory action. The
bridges will still open for all vessel
traffic after a two-hour advance notice is
given during overnight periods. The
vertical clearance under both bridges in
the closed position are relatively high
enough to accommodate most vessel
traffic. We believe that this proposed
change to the drawbridge operation
regulations at 33 CFR 117.723 will meet
the reasonable needs of navigation.

B. Impact on Small Entities

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, as amended,
requires federal agencies to consider the
potential impact of regulations on small
entities during rulemaking. The term
“small entities”” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this proposed rule would not
have a significant economic impact on
a substantial number of small entities.

The Route 1 & 9 and Route 7 Bridges
provide 35 feet of vertical clearance at
mean high water that should
accommodate all the present vessel
traffic except deep draft vessels. The
bridges will continue to open on signal
for any vessel, except between 11 p.m.
and 7 a.m. when a two-hour advance
notice will be required. While some
owners or operators of vessels intending
to transit the bridge may be small
entities, for the reasons stated in section
IV.A., above, this proposed rule would
not have a significant economic impact
on any vessel owner or operator.

If you think that your business,
organization, or governmental
jurisdiction qualifies as a small entity
and that this rule would have a
significant economic impact on it,
please submit a comment (see
ADDRESSES) explaining why you think it
qualifies and how and to what degree
this rule would economically affect it.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
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we want to assist small entities in
understanding this proposed rule. If the
rule would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please contact the person
listed in the FOR FURTHER INFORMATION
CONTACT, above. The Coast Guard will
not retaliate against small entities that
question or complain about this
proposed rule or any policy or action of
the Coast Guard.

C. Collection of Information

This proposed rule would call for no
new collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520.).

D. Federalism and Indian Tribal
Government

A rule has implications for federalism
under Executive Order 13132,
(Federalism), if it has a substantial
direct effect on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government. We have analyzed
this proposed rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this proposed rule does not have
tribal implications under Executive
Order 13175 (Consultation and
Coordination with Indian Tribal
Governments) because it would not
have a substantial direct effect on one or
more Indian tribes, on the relationship
between the Federal Government and
Indian tribes, or on the distribution of
power and responsibilities between the
Federal Government and Indian tribes.
If you believe this proposed rule has
implications for federalism or Indian
tribes, please contact the person listed
in the FOR FURTHER INFORMATION
CONTACT section above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In
particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this
proposed rule will not result in such an
expenditure, we do discuss the effects of
this proposed rule elsewhere in this
preamble.

F. Environment

We have analyzed this proposed rule
under Department of Homeland
Security Management Directive 023-01,
and Environmental Planning
COMDTINST 5090.1 (series), which
guides the Coast Guard in complying
with the National Environmental Policy
Act of 1969 (NEPA) (42 U.S.C. 4321—
4370f). We have made a preliminary
determination that this action is one of
a category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This proposed rule
promulgates the operating regulations or
procedures for drawbridges. Normally,
this action is categorically excluded
from further review, under paragraph
L49, of Chapter 3, Table 3—1 of the U.S.
Coast Guard Environmental Planning
Implementation Procedures.

Neither a Record of Environmental
Consideration nor a Memorandum for
the Record are required for this rule.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to contact the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

V. Public Participation and Request for
Comments

We view public participation as
essential to effective rulemaking, and
will consider all comments and material
received during the comment period.
Your comment can help shape the
outcome of this rulemaking. If you
submit a comment, please include the
docket number for this rulemaking,
indicate the specific section of this
document to which each comment
applies, and provide a reason for each
suggestion or recommendation.

We encourage you to submit
comments through the Federal e-
Rulemaking Portal at http://
www.regulations.gov. If your material
cannot be submitted using http://
www.regulations.gov, contact the person
in the FOR FURTHER INFORMATION
CONTACT section of this document for
alternate instructions.

We accept anonymous comments. All
comments received will be posted
without change to http://
www.regulations.gov and will include
any personal information you have
provided. For more about privacy and
the docket, visit http://
www.regulations.gov/privacynotice.

Documents mentioned in this NPRM
as being available in this docket and all
public comments, will be in our online
docket at http://www.regulations.gov
and can be viewed by following that
website’s instructions. Additionally, if
you go to the online docket and sign up
for email alerts, you will be notified
when comments are posted or a final
rule is published.

List of Subjects in 33 CFR Part 117
Bridges.
For the reasons discussed in the

preamble, the Coast Guard proposes to
amend 33 CFR part 117 as follows:

PART 117—DRAWBRIDGE
OPERATION REGULATIONS

m 1. The authority citation for part 117
continues to read as follows:

Authority: 33 U.S.C. 499; 33 CFR 1.05-1;
and Department of Homeland Security
Delegation No. 0170.1.

m 2.In §117.223, add paragraphs (j) and
(k) to read as follows:

§117.723 Hackensack River.
* * * * *

(j) The draw of the Route 1 & 9 Bridge,
mile 1.8, at Jersey City, shall open on
signal; except that, from 11 p.m. to 7
a.m., the draw shall open on signal if at
least two hours advance notice is given
by calling the number posted at the
bridge.

(k) The draw of the Route 7 Bridge,
mile 3.1, at Jersey City, shall open on
signal; except that, from 11 p.m. to 7
a.m., the draw shall open on signal if at
least two hours advance notice is given
by calling the number posted at the
bridge.

Dated: December 5, 2019.

R.W. Warren,

Captain, U.S. Coast Guard, Acting
Commander, First Coast Guard District.
[FR Doc. 201927271 Filed 12-18-19; 8:45 am]
BILLING CODE 9110-04-P

POSTAL SERVICE
39 CFR Part 111

USPS Returns Service

AGENCY: Postal Service™,

ACTION: Proposed rule; revision;
additional comment period.

SUMMARY: The Postal Service is
proposing to amend Mailing Standards
of the United States Postal Service,
Domestic Mail Manual (DMM®) section
505.3.0, and various other sections, to
remove references to the traditional
Merchandise Return Service (MRS)
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portion of merchandise return service
and to enhance USPS Returns® service.
DATES: Submit comments on or before
January 21, 2020.

ADDRESSES: Mail or deliver written
comments to the manager, Product
Classification, U.S. Postal Service, 475
L’Enfant Plaza SW, Room 4446,
Washington, DC 20260-5015. If sending
comments by email, include the name
and address of the commenter and send
to ProductClassification@usps.gov, with
a subject line of “USPS Returns
Service”. Faxed comments are not
accepted. All submitted comments and
attachments are part of the public record
and subject to disclosure. Do not
enclose any material in your comments
that you consider to be confidential or
inappropriate for public disclosure.

You may inspect and photocopy all
written comments, by appointment
only, at USPS® Headquarters Library,
475 L’Enfant Plaza SW, 11th Floor
North, Washington, DC 20260. These
records are available for review on
Monday through Friday, 9 a.m.—4 p.m.,
by calling 202-268-2906.

FOR FURTHER INFORMATION CONTACT:
Karen Key at (202) 268-7492, Vicki
Bosch at (202) 268-4978, or Garry
Rodriguez at (202) 268-7281.
SUPPLEMENTARY INFORMATION: The Postal
Service published a notice of proposed
rulemaking on July 23, 2018 (83 FR
34807-34811) to amend DMM section
505.3.0, Merchandise Return Service
(MRS), to remove the references to
traditional MRS processes and
introduce an enhanced USPS Returns
service. One formal response was
received relating only to terminology
used to describe users of the Enterprise
Payment System (EPS).

The Postal Service has elected to issue
a second revised proposed rule in order
to further clarify our proposal and
provide a revised effective date.

Under the Package Platform initiative,
the Postal Service has leveraged devices
that were installed as part of the
Automated Package Verification system
to enhance the capability of equipment
used for the processing of package-size
mailpieces. The upgraded equipment
captures near real-time data on package
dimensions, weight, mail class or
product, and other attributes, and
transmits the data to Postal Service
information systems. The Postal Service
will use this new technology to
streamline its processes for the
identification and postage assessment of
each return package, and enable account
holders to pay the postage for their
returns electronically. Mailers will
receive detailed reports to monitor
package level pricing as their returns are

processed and delivered through the
Postal Service network. This improved
functionality will significantly reduce
the need to manually weigh and invoice
returns or to estimate postage via
sampling under the Postage Due Weight
Averaging Program for MRS packages,
and will eliminate the scan-based
payment process currently used with
USPS Returns services.

The USPS Returns service’s new
methodology was deployed January 27,
2019, allowing existing customers to
migrate to the automated returns
process and new customers to establish
automated returns service. Current
USPS Returns service and MRS
customers would be expected to migrate
to the new automated methodology by
August 28, 2020. The originally
proposed deadline of January 2021 for
MRS customers to migrate to the new
USPS Returns methodology is being
revised because the Postal Service has
been working closely with returns
customers for an extended period of
years, and more actively prior to and
since the deployment of the automated
functionality, and believes MRS
customers can convert by August 28,
2020.

The proposed USPS Returns service
automated methodology would use the
same commercial prices as those
currently applied to USPS Returns
services and MRS: Priority Mail®
Commercial Base® and Commercial
Plus® (as applicable to the qualifying
USPS Returns account holders), First-
Class Package Service®—Commercial,
and Parcel Select Ground®, and would
apply those prices to each individual
return package. Negotiated Service
Agreement (NSA) prices would be
available for eligible customers using
the USPS Returns service automated
process.

USPS Returns service account holders
would pay postage and fees through an
Enterprise Payment System (EPS)
account. EPS is a relatively new
payment system designed to provide a
single point for all payment-related
activities. Returns customers of any type
would be required to set up an EPS
account for electronic funds transfer for
payment of USPS Returns service. USPS
Returns service account customers can
view payment information in a
consolidated format in their EPS
account accessed through the Business
Customer Gateway at https://
gateway.usps.com. The available
information includes account balances,
postage activity reports, transactions
history, and other information. For EPS
account set up or support, contact
Postalone@usps.gov or call the
PostalOne! Helpdesk at 800-522-9085,

or the USPS Mailing and Shipping
Solution Center at 1-877-MRC-0007
(1-877-672-0007).

USPS Tracking® is included as part of
the service for any USPS Returns service
product, and the Extra Services
available for a fee for the USPS Returns
service automated methodology include
Insurance, Signature Confirmation™,
and Certificate of Mailing service. In
cases where the USPS Returns service
account holder must sign for multiple
returns bearing accountable Extra
Services, the Postal Service will create
an electronic firm sheet to capture the
recipient’s signature at the time of
delivery and append it to the applicable
associated returns. If all or part of the
Intelligent Mail® package barcode
(IMpb®) is unreadable, or the package is
unable to be priced based on the
availability of data collected, postage
will be based on historical data, or
default data determined at time of
enrollment.

While moving forward with the
substantive changes to the returns
options described in this proposed rule,
the Postal Service is modifying the
proposed DMM changes to exclude the
originally proposed section 505.3.8 and
instead include those changes in an
expanded section 505.3.1, which will
replace current sections 505.3.1 through
505.3.6. This approach will consolidate
the new USPS Returns automated
methodology material and the existing
returns sections into one section.

Additionally, the Postal Service is
proposing to remove the references to
“Merchandise Return Service”, both in
section 505.3.0 and in the other sections
that refer to Merchandise Return
Service. When appropriate, these
references are being replaced with
references to USPS Returns service.

In addition, the Postal Service
proposes to update Quick Service
Guides 220, 503, and 800, to reflect
these DMM revisions.

We believe these proposed revisions
to our returns package product offerings
will provide customers who choose the
Postal Service for return services a more
efficient process and a superb customer
experience.

Although exempt from the notice and
comment requirements of the
Administrative Procedure Act (5 U.S.C.
553(b), (c)) regarding proposed
rulemaking by 39 U.S.C. 410(a), the
Postal Service invites public comments
on the following proposed revisions to
Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM), incorporated by reference in the
Code of Federal Regulations. See 39 CFR
111.1.
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We will publish an appropriate
amendment to 39 CFR part 111 to reflect
these changes.

Accordingly, 39 CFR part 111 is
proposed to be amended as follows:

List of Subjects in 39 CFR Part 111

Administrative practice and
procedure, Postal Service.

PART 111—[AMENDED]

m 1. The authority citation for 39 CFR
part 111 continues to read as follows:

Authority: 5 U.S.C. 552(a); 13 U.S.C. 301-
307; 18 U.S.C. 1692-1737; 39 U.S.C. 101,
401, 403, 404, 414, 416, 3001-3011, 3201—
3219, 3403-3406, 3621, 3622, 3626, 3632,
3633, and 5001.

m 2. Revise the Mailing Standards of the
United States Postal Service, Domestic
Mail Manual (DMM) as follows:

Mailing Standards of the United States
Postal Service, Domestic Mail Manual
(DMM)

* * * * *

100 Retail Mail Letters, Cards, Flats,
and Parcels
101 Physical Standards

* * * * *

6.0 Additional Physical Standards for
First-Class Mail and First-Class
Package Service—Retail

* * * * *

6.2 Cards Claimed at Card Prices

* * * * *

6.2.9 Double Cards

* * * Double cards are subject to
these standards:
* * * * *

[Revise the second sentence of item b
to read as follows:]

b. * * * The address side of the reply
half may be prepared as Business Reply
Mail, Courtesy Reply Mail, meter reply
mail, or as a USPS Returns service label.
* * * * *

200 Commercial Letters, Flats, and
Parcels Design Standards

201 Physical Standards

1.0 Physical Standards for
Machinable Letters and Cards

* * * * *

1.2 Physical Standards for Cards
Claimed at Card Prices

* * * * *

1.2.9 Double Cards

* * * Double cards are subject to
these standards:

* * * * *

[Revise the second sentence of item b
to read as follows:]

b. * * * The address side of the reply
half may be prepared as business reply
mail, courtesy reply mail, meter reply
mail, or as a USPS Returns service label.

* * * * *

202 Elements on the Face of a
Mailpiece

* * * * *

3.0 Placement and Content of Mail
Markings

* * * * *

3.3 Priority Mail Express and Priority
Mail Markings

* * * * *

3.3.3 Additional Markings for Priority
Mail Express and Priority Mail

[Revise the first sentence of the
introductory text of 3.3.3 to read as
follows:]

In addition to the basic price marking
in 3.3.1 and 3.3.2, except for pieces paid
using a USPS Corporate Account, USPS
Returns service, or permit imprint,
Priority Mail Express and Priority Mail
pieces claiming Commercial Base or
Commercial Plus prices also must bear
the appropriate commercial price
marking, printed on the piece or
produced as part of the meter imprint or
PC Postage indicia. * * *

* * * * *

204 Barcode Standards

* * * * *

2.0 Standards for Package and Extra
Service Barcodes

2.1 Intelligent Mail Package Barcode
2.1.1 Definition

[Revise the fourth sentence of 2.1.1 to
read as follows:]

* * * All mailers generating
Intelligent Mail package barcodes
(IMpb) must also submit piece-level
information to the USPS via an
approved electronic file format (except
for mailers generating barcodes for use
on return services products, such as
uninsured USPS Returns service
packages). * * *

* * * * *

2.1.7 Electronic File

[Revise the first sentence of the
introductory text of 2.1.7 to read as
follows:]

All mailers generating Intelligent Mail
package barcodes (IMpb) must transmit
piece-level information to USPS in an
approved electronic file format (except
for mailers generating barcodes for use
on return services products, such as
uninsured USPS Returns service
packages). * * *

* * * * *

220 Commercial Mail Priority Mail
223 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.2 Commercial Base Prices

* * * The Commercial Base prices
are available for:
* * * * *

[Revise the text of item e to read as
follows:]

e. Permit holders using USPS Returns
service for packages returned at Priority
Mail prices when all requirements are
met under 505.3.0.

* * * * *

1.3 Commercial Plus Prices
1.3.1 Basic Eligibility

* * * Commercial Plus prices are
available to Priority Mail customers who
qualify for Commercial Base prices and
whose cumulative account volume
exceeds a combined total of 5,000 letter-
size and flat-size pieces (including Flat
Rate Envelopes, but not the Padded Flat
Rate Envelope) or 50,000 total pieces in
the previous calendar year (except
Priority Mail Open and Distribute) and
who have a customer commitment
agreement with USPS (new Priority
Mail customers see 1.3.2), and are:

* * * * *

[Revise the text of item d to read as
follows:]

d. Permit holders using USPS Returns
service for packages returned at Priority
Mail prices when all requirements are
met under 505.3.0.

* * * * *

1.4 Commercial Plus Cubic

1.4.1 Commercial Plus Cubic
Eligibility
* * * The Commercial Plus cubic

prices are available for:
* * * * *

[Revise the text of item c to read as
follows:]

c. Permit holders using USPS Returns
service for packages returned at Priority
Mail prices when all requirements are
met under 503.3.0.

* * * * *
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224 Postage Payment and
Documentation

1.0 Basic Standards for Postage
Payment

1.1 Postage Payment Options
1.1.1 Commercial Base Pricing

Priority Mail Commercial Base and
Regional Rate Box postage may be paid
with:

* * * * *
[Revise the text of item e to read as
follows:]

e. Permit holders using USPS Returns
service for Priority Mail packages when
all requirements are met under 505.3.0.

1.1.2 Commercial Plus Pricing

Commercial Plus Priority Mail
postage may be paid with:
* * * * *

[Revise the text of item c to read as
follows:]

c. Permit holders using USPS Returns
service for Priority Mail packages who
qualify for Commercial Base prices and
whose account volumes exceed 100,000
pieces in the previous calendar year or

who have a customer commitment
agreement with the USPS (see
223.1.3.2).

* * * * *

1.1.3 Commercial Plus Cubic Pricing

Commercial Plus cubic prices may be
paid with:

[Revise the text of item c to read as
follows:]

c. Permit holders using USPS Returns
service when packages are returned at
Priority Mail prices and all

requirements are met under 505.3.0.
* * * * *

280 Commercial Mail First-Class
Package Service—Commercial
283 Prices and Eligibility

1.0 Prices and Fees

* * * * *

1.2 Commercial Prices

Commercial prices are available when
paid by one of the following methods:
*

* * * *

[Revise the text of item d to read as
follows:]

d. Permit holders using USPS Returns
service for First-Class Package Service—
Commercial packages when all
requirements are met under 505.3.0.

* * * * *

500 Additional Mailing Services

503 Extra Services

1.0 Basic Standards for All Extra
Services

* * * * *

1.4 Eligibility for Extra Services

* * * * *

1.4.3 Eligibility—Domestic Returns

Extra services for return packages
under 505.3.0 and 505.4.0 are available
as follows:

Exhibit 1.4.3 Eligibility—Domestic
Returns

[Revise Exhibit 1.4.3 by inserting a
new table to read as follows:]

Eligible extra services Eligible extra services
(paid EPS account or by permit holder) (paid by sender)
Return services
Insurance mg;’eratﬂgﬁ Signature Insurance m;ﬁﬂgﬁ Signature Certificate of
$500 or less $500 confirmation $500 or less $500 confirmation mailing
USPS Returns:
Priority Mail Return
Service .............. 1 1,2,3 v 1 1,2 v 4
First-Class Pack-
age Return Svs 3 2,3 v v 2 v 4
Ground Return
Service .............. 3 2,3 v v 2 v 4
Parcel Return Service .. v 2 ] v 2 ] e 4

1. Insurance is not included for Priority Mail Return Service, it must be purchased.
2. A signature is not provided as part of the delivery record for USPS Returns service items insured for more than $500.
3. Insurance being purchased by the EPS account holder must be accompanied by electronic data that supports the value of the merchandise

and the associated fee paid (see 4.3.1).

4. Individual pieces using Form 3817 or Form 3665 by sender only.

* * * * *

2.0 Registered Mail

* * * * *

2.2 Fees and Liability

* * * * *

[Delete 2.2.4, Merchandise Return, in
its entirety and renumber 2.2.5 as 2.2.4.]

2.2.4 Indemnity

[Revise the text of renumbered 2.2.4 to
read as follows:]

No indemnity is paid for any matter
registered without prepayment of
postage and fees.

* * * * *

2.5 Inquiry on Uninsured Article
2.5.1 Who, When and How to File

[Revise the second sentence of 2.5.1 to

read as follows:]

* * * Only the mailer may file an
inquiry for Registered Mail items with

no declared value.
* * * * *

4.0 Insured Mail

* * * *

4.2 Insurance Coverage—Priority Mail

Priority Mail pieces bearing an
Intelligent Mail package barcode (IMpb)
or USPS retail tracking barcode (see
4.3.4) are insured against loss, damage,
or missing contents, up to a maximum

of $50.00 or $100.00, subject to the

following:
* * * * *

[Revise the text of item e to read as
follows:]

e. Insurance coverage under 4.2a or
4.2b is not provided for Priority Mail
packages mailed as USPS Returns
service, Priority Mail Open and
Distribute, or Premium Forwarding

Service.
* * * * *

4.3 Basic Standards
4.3.1 Description

Insured mail is subject to the basic
standards in 1.0; see 1.4 for eligibility.
The following additional standards
apply to insured mail:
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[Revise the text of item a by adding a
new third sentence to read as follows:]

a. * * * For customer-generated
integrated barcodes used for USPS
Returns service or Parcel Return
Service, the returns account holder must
provide USPS with electronic data in a
shipping services file version 1.6 or
higher that identifies the USPS Tracking
number of the insured return package,
total postage paid, insurance fee paid,
declared value, mailing date, origin ZIP
Code, and delivery ZIP Code, along with
the recipient name and address
information. * * *
* * * * *

505 Return Services

* * * * *

[Revise the heading and text of 3.0 to
read as follows:]

3.0 USPS Returns Service
3.1 Basic Standards
3.1.1. Description

USPS Returns service allows an
authorized account holder to pay the
postage and fees on single-piece priced
commercial Priority Mail, First-Class
Package Service—Commercial, or Parcel
Select Ground packages returned to the
account holder by senders (mailers) via
a return label, meeting the standards in
3.1.4, produced by the account holder.
Unless otherwise restricted, any
mailable matter may be mailed using
any of the USPS Returns service options
(Priority Mail Return Service, First-Class
Package Return Service, and Ground
Return Service (Parcel Select Ground)).
Any content that constitutes First-Class
Mail matter may only be mailed using
Priority Mail Return Service. USPS
Returns service is subject to the
following conditions:

a. Availability. USPS Returns service
is available to the account holder for
mailing to the account holder’s
designated address on the USPS Returns
label(s).

b. Payment Guarantee. The account
holder must guarantee payment of the
proper postage and fees, including any
fees for Extra Services requested by the
account holder, on all packages returned
bearing a valid barcoded USPS Returns
label produced by the account holder.
The account holder must have sufficient
funds in their associated Electronic
Payment Account to pay the postage
and fees on an ongoing basis.

c. Where Service Established. USPS
Returns service accounts may be
established at any Post Office in the
United States and its territories and
possessions or at any overseas U.S.
military Post Office (APO/FPO/DPQ).

USPS Returns service is not available
for returns from any foreign country.

3.1.2 Accounts

USPS Returns service accounts are
subject to the following:

a. Account Enrollment. An approved
USPS Returns service account may be
established by calling the Mailing and
Shipping Solutions Center at 1-877—
672—-0007.

b. Advance Deposit Account. The
account holder must pay postage and
fees through an Enterprise Payment
System (EPS) account, accessed through
the Business Customer Gateway (BCG)
at https://gateway.usps.com and agree to
the terms and conditions for use of such
EPS account as the EPS account holder.

¢. Mailer Identification Code (MID).
Applicants must request a new MID via
the BCG, select the product type of
nonmanifested returns, and select the
applicable Service Type Codes (STCs)
for the desired USPS Returns service
products.

d. Application Process. Applicants
must have a valid Enterprise Payment
Account and be registered in the
Business Customer Gateway (BCG).

e. Canceled Accounts. If the account
is cancelled by the EPS account holder,
USPS Returns service packages bearing
the sender’s return address are returned
to the sender; otherwise, they are treated
as dead mail.

f. Account Cancellation. The USPS
may cancel an account if the EPS
account holder refuses to accept and
pay postage and fees for USPS Returns
service packages, fails to keep sufficient
funds in the advance deposit account to
cover postage and fees, or distributes
return labels that do not meet USPS
standards.

g. Reapplying After Cancellation. To
receive a new account after a previous
USPS Returns service account is
canceled, the applicant must re-register
in the Business Customer Gateway and
obtain and new mailer identification
code (MID) for USPS Returns service
use. If not using labels generated by the
USPS Application Program Interface
(API) https://www.usps.com/business/
web-tools-apis/welcome.htm or
Merchant Return Application (MRA),
applicants must submit for approval two
samples for each label format to the
National Customer Support Center
(NCSC). In addition, applicants must
provide evidence that the reasons for
the account cancellation are corrected,
and maintain funds in their advance
deposit account sufficient to cover
normal returns for at least two weeks.

h. Using Other Post Offices. The
authorized Enterprise Payment System
(EPS) account holder using USPS

Returns may distribute USPS Returns
labels for return through other Post
Office locations.

3.1.3 Postage and Prices

Postage and prices are subject to the
following:

a. Postage is calculated based on the
weight of the return package and zone
associated with the point of origin and
delivery ZIP Code subject to the
eligibility for commercial prices and
fees based on the class of mail under
220, 250, and 280, except that postage
for USPS Returns in flat-rate packaging
is based on the packaging type used and
the associated Universal Product Code
(UPC) on the packaging. USPS Returns
service packages are charged postage
and fees based on the service type code
(STC) embedded in the Intelligent Mail
Package barcode (IMpb) and as provided
under 3.1.3c. If all or part of the IMpb
is unreadable, or the package is unable
to be priced based on the data collected,
postage will be determined by the Postal
Service based on historical data, or
default data determined at time of
enrollment.

b. Prices for Priority Mail Return
Service, First-Class Package Return
Service, and Ground Return Service
(Parcel Select Ground) packages are
charged as follows:

1. Priority Mail Commercial Base
prices are available for account holders
using Priority Mail Return Service,
when all applicable requirements are
met.

2. Priority Mail Commercial Plus
prices are available for Priority Mail
Return Service packages that qualify for
Commercial Base prices and for which
the account holder has a customer
commitment agreement with the USPS
(see 223.1.3).

3. First-Class Package Service—
Commercial prices are available for
First-Class Package Return Service
packages when all applicable
requirements are met.

4. Parcel Select Ground prices are
available for Ground Return Service
packages when all applicable
requirements are met.

c. The account holder or mailer may
obtain extra and additional services as
follows:

1. Insurance—is available for USPS
Returns service (see 503.0). Insurance is
not included with the postage for
Priority Mail Return Service. Insurance
is available to the account holder for a
fee on packages that have the applicable
STC imbedded into the IMpb on the
label, and for which the account holder
has provided electronic data that
supports the value of the merchandise
(see 503.4.3.1a). Only the account
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holder may file a claim (see 609).
Mailers mailing a USPS Returns service
package may obtain insurance at their
own expense at the time of mailing by
presenting the labeled USPS Returns
package at a Post Office retail unit to
obtain the service.

2. Signature Confirmation is available
for USPS Returns service (see 503.0).
Signature Confirmation is available for a
fee to the account holder for packages
that have the applicable STC for
Signature Confirmation imbedded into
the IMpb on the label. Mailers mailing
a USPS Returns package may obtain
Signature Confirmation at their own
expense at the time of mailing by
presenting the labeled USPS Return
package at a Post Office retail unit to
obtain the service.

3. Certificate of Mailing is available
only to mailers at their own expense at
the time of mailing by presenting the
certificate at a Post Office retail unit to
obtain the receipt.

4. Pickup on Demand Service is
available for a fee with USPS Returns
service (see 507.7.0).

3.1.4 Labels

Distribution and preparation of labels
are subject to the following:

a. Distribution of Labels. USPS
Returns labels may be distributed to
customers as an enclosure with
merchandise, as a separate package
(including when requested
electronically through the Business
Customer Gateway for printing and
delivery to the customer by USPS), as an
electronic transmission for customer
downloading and printing (including
through Label Broker™ which allows
customers to have the pre-paid returns
label printed for them at a USPS Retail
System Software (RSS) enabled retail
location via a Label ID and/or QR code
on a smart phone, on a piece of paper,
or written directly on a package
presented to the retail associate), or
through one of the account holder’s
designated pickup facilities.

b. Label Preparation. USPS Returns
labels must meet the standards in the
Parcel Labeling Guide available on the
PostalPro website at https://
postalpro.usps.com/
parcellabelingguide. The label must
include an IMpb, accommodate all
required information, be legible, and be
prepared in accordance with
Publication 199, Intelligent Mail
Package Barcode (IMpb)
Implementation Guide, available on the
PostalPro website. Standard label sizes
are 3 inches by 6 inches, 4 inches by 4
inches, or 4 inches by 6 inches, and
must be certified by the USPS for use
prior to distribution. Except for USPS

Returns labels generated by the USPS
Application Program Interface (API) or
Merchandise Return Application
(MRA), all returns labels must have a
properly constructed (C01, C05, NO2, or
NO5, as applicable) IMpb approved by
the National Customer Support Center
(NCSCQ). EPS account holders or their
agents may distribute approved return
labels and instructions by means
specified in 3.1.4b. EPS account holders
or their agents must provide written
instructions to the label end-user
(mailer) as specified in 3.1.4c. Labels
cannot be faxed. If all applicable content
and format standards are met, USPS
Returns labels may be produced by any
of the following methods:

1. As an impression printed by the
EPS account holder directly onto the
package to be returned.

2. As a separate label preprinted by
the EPS account holder to be affixed by
the customer onto the package to be
returned. The reverse side of the label
must bear an adhesive strong enough to
bond the label securely to the package.
Labels must be printed and delivered by
USPS to the customer when requested
electronically by the EPS account holder
or its agents through the Business
Customer Gateway, or provided as an
electronic file created by the EPS
account holder for local output and
printing by the customer. The electronic
file must include instructions that
explain how to affix the label securely
to the package, and that caution against
covering with tape or other material any
part of the label where postage and fee
information is to be recorded.

c. Labeling Instructions. Written
instructions must be provided with the
label that, at a minimum, directs the
customer to do the following:

1. “If your name and address are not
already preprinted in the return address
area, print them neatly in that area or
attach a return address label there.”

2. ““Attach the label squarely onto the
largest side of the package, centered if
possible. Place the label so that it does
not fold over to another side. Do not
place tape over any barcodes on the
label or any part of the label where
postage and fee information will be
recorded.”

3. “Remove or obliterate any other
addresses, barcodes or price markings
on the outside packaging.”

4. “Mail the labeled USPS Returns
service package at a Post Office, drop it
in a collection box, leave it with your
USPS carrier, or schedule a package
pickup at www.usps.com.”

3.1.5 Noncompliant Labels

USPS Returns account holders must
use USPS-certified labels meeting the

standards in 3.1.4. When noncompliant
labels are affixed to USPS Returns
service packages, the permit holder will
be assessed the appropriate USPS Retail
Ground price calculated from the
package’s initial entry point (first
physical scan) in the USPS network to
its delivery address.

3.1.6 Enter and Deposit

The EPS account holder’s customers
may mail the USPS Returns service
package at any Post Office; any
associated office, station, or branch; in
any collection box (except a Priority
Mail Express box); with any rural
carrier; by package pickup; on business
routes during regular mail delivery if
prior arrangements are made with the
carrier; as part of a collection run for
other mail (special arrangements might
be required); or at any place designated
by the Postmaster for the receipt of mail.
USPS Returns service packages with
extra services must be mailed either
with the rural carrier or at the main Post
Office or any associated office, station,
or branch. Any such packages deposited
in collection boxes may be returned to
the sender for the extra service to be
purchased appropriately, or it will be
processed and charged postage and fees
based on the service type code (STC)
embedded in the Intelligent Mail
Package barcode (IMpb) on the label and
as provided under 3.1.3c.

3.1.7 Additional Standards

Additional mailing standards
applicable to each service option are as
follows:

a. Priority Mail Return service may
contain any mailable matter meeting the
standards in 201.8.0 and 220.2.0. APO/
FPO/DPO mail is subject to 703.2.0 and
703.4.0, and Department of State mail is
subject to 703.3.0. Priority Mail Return
service receives expeditious handling
and transportation, with service
standards in accordance with Priority
Mail. Priority Mail Return service
mailed under a specific customer
agreement is charged postage according
to the individual agreement.
Commercial Base and Commercial Plus
prices are the same as for outbound
Priority Mail in Notice 123, Price List.

b. First-Class Package Return service
may contain mailable matter meeting
the standards in 201.8.0 and 280.2.0.
First-Class Package Return service
handling, transportation, and eligibility
of contents are the same as for outbound
First-Class Package Service—
Commercial parcels under 283. First-
Class Package Return service packages
may not contain documents or personal
correspondence, except that such
packages may contain invoices, receipts,
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incidental advertising, and other
documents that relate in all substantial
respects to merchandise contained in
the package.

c¢. Ground Return (Parcel Select
Ground) service provides ground
transportation for parcels containing
mailable matter meeting the standards
in 201.8.0 and 153.3.0. Ground Return
(Parcel Select Ground) service is
required for restricted and hazardous
materials mailed using USPS Returns
service and as provided in Publication
52, Hazardous, Restricted, and
Perishable Mail. Ground Return (Parcel
Select Ground) service assumes the
handing and transportation and service
objectives for delivery of USPS Retail
Ground.
* * * * *

507 Mailer Services

* * * * *

7.0 Pickup on Demand Service
7.1 Postage and Fees
7.1.1 Postage

[Revise the text of 7.1.1 to read as
follows:]

The correct amount of postage must
be affixed to each piece except for a
Priority Mail Express label paid with a
corporate account, packages with a
USPS Returns label affixed (under
505.3.0), pieces with a Parcel Return
Service permit label affixed (under
505.4.0), and manifest mailings paid by
permit imprint indicia approved by
Business Mailer Support (BMS).

* * * * *

7.1.3 Fee Not Charged

The customer is not charged for:
* * * * *

[Revise the text of item c to read as
follows:]

c. Pickup on Demand when the item
bears a USPS Returns service label that
indicates that the permit holder will pay
for Pickup on Demand service.

* * * * *

508 Recipient Services

* * * * *

7.0 Premium Forwarding Services

* * * * *

7.3 Premium Forwarding Service
Commercial

* * * * *

7.3.3 Conditions

* * * PFS-Commercial service is
subject to these conditions:
* * * * *

[Revise the text of item f to read as
follows:]

f. The mailer must keep a postage-due
account or business reply mail (BRM)
account at the originating postal facility
where the P.O. Box or business street
address is located. Any short paid, BRM
pieces will be charged to the mailer’s

account prior to shipment.
* * * * *

7.4 Premium Forwarding Service
Local

* * * * *

7.4.3 Conditions

* * * PFS-Local service is subject to
these conditions:

* * * * *

[Revise the text of item f to read as
follows:]

f. A business must keep a postage-due
account or business reply mail (BRM)
account at the originating postal facility
where the PO Box or business street
address is located. Any short paid, BRM
pieces will be charged to the mailer’s

account prior to reshipment.
* * * * *

600 Basic Standards For All Mailing
Services

* * * * *

602 Addressing
1.0 Elements of Addressing

* * * * *

1.3 Address Elements

All mail not bearing a simplified
address must bear a delivery address
that contains at least the following
elements in this order from the top line:
* * * * *

e. ZIP Code where required:

[Revise the text of item e1 to read as
follows:]

1. ZIP Codes are required on Priority
Mail Express, commercial First-Class
Malil, First-Class Package Service—
Commercial, Periodicals, USPS
Marketing Mail, Package Services and
Parcel Select mailpieces, all mail sent to
military addresses within the United
States and to APO and FPO addresses,
official mail, Business Reply Mail, and

USPS Returns service packages.

604 Postage Payment Methods and
Refunds

* * * * *

6.0 Payment of Postage

* * * * *

6.4 Advance Deposit Account

[Revise the third sentence of 6.4 to
read as follows:]

* * * Mailers may use a single
advance deposit account to pay postage

due charges for more than one return
service (e.g., business reply mail and
Bulk Parcel Return Service).

* * * * *

10.0 Postage Due Weight Averaging
Program

10.1 Basic Information
10.1.1 Description

[Revise the second sentence of 10.1.1
to read as follows:]

* * * This program, subject to
application, approval, and
authorization, is available for customers
who receive a minimum of 50,000
combined postage due parcels and flats
or Bulk Parcel Return Service (BPRS)
pieces. * * *

10.1.2 General Qualification

[Revise the second sentence of 10.1.2
to read as follows:]

* * * Returns can include all classes
of mail where postage due fees are
assessed, including BPRS return pieces.

* % %

* * * * *

[Delete 11.0, Scan-Based Payment, in
its entirety.]
* * * * *

609 Filing Indemnity Claims for Loss
or Damage

1.0 General Filing Instructions

* * * * *

1.3 Who May File
A claim may be filed by:

* * * * *

[Revise the text of items ¢ and d to
read as follows:]

c. Only the account holder, for USPS
Returns packages that are insured as
identified by the account holder’s
mailer identification (MID) and the
applicable STC for insurance imbedded
into the IMpb on the label, and for
which the account holder has provided
electronic data that supports the value
of the merchandise being returned (see
503.4.3.1a).

d. Only the mailer, when the mailer
has added and paid for insurance on

USPS Returns service packages.
* * * * *

3.0 Providing Evidence of Insurance
and Value

3.1 Evidence of Insurance

* * * Examples of acceptable
evidence are:
* * * * *

[Revise the introductory text of item e
to read as follows:]

e. For insured mail or COD mail paid
using MMS or eVS under 705.2.0, or for
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insured mail paid using an EPS account
for USPS Returns service under 503.3.0,
the mailer must use one of the
following:

[Revise the text of item el to read as
follows:]

1. A Detail Record in their Shipping
Services file version 1.6 or higher
(which includes the USPS Tracking
number of the insured item, total
postage paid, insurance fee paid,
declared value, mailing date, origin ZIP
Code, delivery ZIP Code) along with the
recipient name and address information
for the accountable extra services

pieces.

* * * * *
Index

* * * * *
M

* * * * *

[Revise the heading and text under
“merchandise return service” to read as
follows (re-alphabetize heading and text
after revision):]

USPS Returns service, 505.3.0

accounts 505.3.1.2

adding extra services (by the mailer),
505.3.1.3

adding extra services (by the permit
holder), 505.3.1.3

advanced deposit account, 505.3.1.2
applying for a permit, 505.3.1.2
format for label, 505.3.1.4

general information, 505.3.1.1

* * * * *
R

* * * * *
Reply Mail

[Revise the “merchandise return
service” entry to read as follows (re-
alphabetize entry after revision):]

USPS Returns service, 505.3.0

* * * * *

return services

* * * * *

[Delete “merchandise return service”.]
* * * * *

s

[Revise the “USPS return services’
entry to read as follows:]

USPS Returns service, 505.3.0

* * * * *

Brittany M. Johnson,

Attorney, Federal Compliance.

[FR Doc. 2019-27005 Filed 12-18-19; 8:45 am]
BILLING CODE 7710-12-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Parts 141 and 142

[EPA-HQ-OW-2017-0300; FRL-10003—-26—
ow]

RIN 2040-AF15

National Primary Drinking Water
Regulations: Lead and Copper Rule
Revisions

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; extension of
comment period.

SUMMARY: On November 13, 2019, the
U.S. Environmental Protection Agency
(EPA) published in the Federal Register
a proposed rule pertaining to the
National Primary Drinking Water
Regulation (NPDWR) for lead and
copper under the authority of the Safe
Drinking Water Act (SDWA) and
requested comments by January 13,
2020. In response to stakeholder
requests, the EPA is extending the
comment period an additional 30 days
to February 12, 2020.

DATES: Comments must be received on
or before February 12, 2020.
ADDRESSES: You may send comments,
identified by Docket ID No. EPA-HQ-
OW-2017-0300 by any of the following
methods:

Federal eRulemaking Portal: https://
www.regulations.gov/ (our preferred
method). Follow the online instructions
for submitting comments.

Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received may be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Public Participation” heading of the
SUPPLEMENTARY INFORMATION section of
this document.

FOR FURTHER INFORMATION CONTACT: For
additional information please contact
Erik Helm at the Environmental
Protection Agency, Office of Ground
Water and Drinking Water (Mail Code
4607M), 1200 Pennsylvania Avenue
NW, Washington, DC 20460; telephone:
202-566—1049; or email: helm.erik@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. Public Participation
Written Comments

Submit your comments, identified by
Docket ID No. EPA-HQ-OW-2017-0300

at https://www.regulations.gov (our
preferred method), or the other methods
identified in the ADDRESSES section.
Once submitted, comments cannot be
edited or removed from the docket. The
EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

II. General Information

On November 13, 2019, the EPA
published in the Federal Register (84
FR 61684) a notice of proposed
rulemaking (NPRM) for the National
Primary Drinking Water Regulations:
Proposed Lead and Copper Rule
Revisions. The (NPRM) revisions and
request for public comment, as initially
published in the Federal Register,
provided for written comments to be
submitted to the EPA on or before
January 13, 2020 (a 60-day public
comment period). Since publication, the
EPA has received requests for additional
time to submit comments. Many of the
requests cite the need for additional
time to consider the regulatory changes
that have been proposed and to evaluate
the substantial supporting materials in
the docket. The EPA has considered
these requests and is extending the
public comment period for an
additional 30 days until February 12,
2020. The EPA will consider public
comments in the development of final
regulatory revisions to the National
Primary Drinking Water Regulations for
Lead and Copper. The proposal and
supporting documents are available at
https://www.regulations.gov (Docket ID
No. EPA-HQ-OW-2017-0300).

Dated: December 13, 2019.
David P. Ross,
Assistant Administrator, Office of Water.
[FR Doc. 2019-27282 Filed 12—18-19; 8:45 am]
BILLING CODE 6560-50-P
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ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 282

[EPA-R01-UST-2019-0421; FRL-10003—
05-Region 1]

New Hampshire: Final Approval of
State Underground Storage Tank
Program Revisions, Codification, and
Incorporation by Reference; Correction

AGENCY: Environmental Protection
Agency (EPA).

ACTION: Proposed rule; correction.

SUMMARY: This document corrects the
heading, Agency, and Summary to a
proposed rule published in the Federal
Register of November 1, 2019, regarding
approval of revisions to the State of New
Hampshire’s Underground Storage Tank
(UST) program. This correction clarifies
the title of the Agency proposing the
rule.

DATES: Comments were due by
December 2, 2019.

FOR FURTHER INFORMATION CONTACT:
Susan Hanamoto, RCRA Waste
Management, UST, and Pesticides
Section; Land, Chemicals, and
Redevelopment Division; EPA Region 1,
5 Post Office Square, Suite 100, (Mail
Code 07-1), Boston, MA 02109-3912.

SUPPLEMENTARY INFORMATION:

Correction

In proposed rule FR Doc. 2019-23708
appearing on page 58674 in the issue of
November 1, 2019, make the following
corrections:

1. On page 58674, in the heading, the
agency name is corrected to read
“Environmental Protection Agency”.

2. On page 58674, in the AGENCY
caption, the agency name is corrected to
read “Environmental Protection Agency
(EPA)”.

3. On page 58674, in the first sentence
of the summary, “Environmental
Services Agency” is corrected to read
“Environmental Protection Agency”.

Dated: November 5, 2019.
Nancy Barmakian,

Acting Director of Land, Chemicals, and
Redevelopment Division.

[FR Doc. 2019-26689 Filed 12-18-19; 8:45 am]
BILLING CODE 6560-50-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Parts 1, 27

[WT Docket No. 18-120; DA 19-1184; FRS
1685]

Comment Sought on Small Business
Size Standards for Auctions of
Licenses in the 2.5 GHz Band

AGENCY: Federal Communications
Commission.

ACTION: Comments invited on small
business size standards.

SUMMARY: In this document, the
Wireless Telecommunications Bureau
(WTB) and the Office of Economics and
Analytics (OEA) seek comment on the
small business size standards to be used
to determine an entity’s eligibility for
small business bidding credits in an
auction of unassigned Educational
Broadband Service (EBS) spectrum in
the 2.5 GHz band.

DATES: Comments are due on or before
January 21, 2020, and reply comments
are due on or before February 3, 2020.
ADDRESSES: Comments may be filed
using the Commission’s Electronic
Comment Filing System (ECFS) or by
filing paper copies. Electronic Filing of
Documents in Rulemaking Proceedings,
63 FR 24121 (May 1, 1998). All filings
in response to the 2.5 GHz Small
Business Size Standards Public Notice
must refer to WT Docket No. 18-120.
The Commission strongly encourages
interested parties to file comments
electronically.

Electronic Filers: Comments may be
filed electronically using the internet by
accessing the ECFS: https://
www.fcc.gov/ecfs/. Filers should follow
the instructions provided on the website
for submitting comments. In completing
the transmittal screen, filers should
include their full name, U.S. Postal
Service mailing address, and the
applicable docket number, WT Docket
No. 18-120.

Paper Filers: Parties who choose to
file by paper must file an original and
one copy of each filing. If more than one
docket or rulemaking number appears in
the caption of this proceeding, filers
must submit two additional copies for
each additional docket or rulemaking
number. Filings can be sent by hand or
messenger delivery, by commercial
overnight courier, or by first-class or
overnight U.S. Postal Service mail. All
filings must be addressed to the
Commission’s Secretary, Office of the
Secretary, Federal Communications
Commission.

All hand-delivered or messenger-
delivered paper filings for the

Commission’s Secretary must be
delivered to FCC Headquarters at 445
12th St. SW, Room TW-A325,
Washington, DC 20554. The filing hours
are 8:00 a.m. to 7:00 p.m. All hand
deliveries must be held together with
rubber bands or fasteners. Any
envelopes and boxes must be disposed
of before entering the building.

Commercial overnight mail (other
than U.S. Postal Service Express Mail
and Priority Mail) must be sent to 9050
Junction Drive, Annapolis Junction, MD
20701.

U.S. Postal Service first-class,
Express, and Priority mail must be
addressed to 445 12th Street SW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
Mary Lovejoy in the Auctions Division
of the Office of Economics and
Analytics at (202) 418-0660.
SUPPLEMENTARY INFORMATION: This is a
summary of the Public Notice (2.5 GHz
Small Business Size Standards Public
Notice), WT Docket No. 18-120, DA 19—
1184, released on November 15, 2019.
The complete text of the 2.5 GHz Small
Business Size Standards Public Notice
is available for public inspection and
copying from 8:00 a.m. to 4:30 p.m.
Eastern Time (ET) Monday through
Thursday or from 8:00 a.m. to 11:30 a.m.
ET on Fridays in the FCC Reference
Information Center, 445 12th Street SW,
Room CY-A257, Washington, DC 20554.
The complete text is also available on
the Commission’s website at
www.fcc.gov/auctions or by using the
search function for WT Docket No. 18—
120 on the Commission’s ECFS web
page at www.fcc.gov/ecfs. Alternative
formats are available to persons with
disabilities by sending an email to
FCC504@fcc.gov or by calling the
Consumer & Governmental Affairs
Bureau at (202) 418-0530 (voice), (202)
418-0432 (TTY). Pursuant to Sections
1.415 and 1.419 of the Commission’s
rules, 47 CFR 1.415, 1.419, interested
parties may file comments and reply
comments on or before the dates
indicated on the first page of this
document.

1. In the 2.5 GHz Small Business Size
Standards Public Notice, the WTB and
OFEA seek comment on the small
business size standards to be used to
determine an entity’s eligibility for
small business bidding credits in an
auction of unassigned Educational
Broadband Service (EBS) spectrum in
the 2.5 GHz band. In the 2.5. GHz
Report and Order, 84 FR 57343, October
25, 2019, the Commission modernized
the regulatory framework for the 2.5
GHz band to make this swath of vital
mid-band spectrum available for
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advanced wireless services, including
5G, with unassigned spectrum to be
made available for commercial use via
competitive bidding following the
completion of a Rural Tribal priority
filing window. In so doing, the
Commission adopted small business
size standards and associated bidding
credits for new EBS licenses to improve
the ability of small businesses to attract
the capital necessary to participate
meaningfully in the auction of 2.5 GHz
spectrum.

2. The Notice of Proposed Rulemaking
(NPRM) in this proceeding, 83 FR
26396, June 7, 2018, proposed to
conduct any auction of EBS licenses in
conformity with the Commission’s Part
1 competitive bidding rules. The NPRM
also proposed not to apply designated
entity preferences in such auctions, and
accordingly did not propose any small
business size standards under which
qualifying small businesses would
receive bidding credits. In comments
and ex parte letters submitted in
response to the NPRM, several parties
supported the adoption of bidding
credits in an EBS auction to encourage
the participation of small service
providers. Upon consideration of the
record in this proceeding, the
Commission concluded that using
bidding credits in competitive bidding
for EBS licenses in the 2.5 GHz band
would be an effective tool to achieve the
statutory objective of promoting the
participation of designated entities in
the provision of spectrum-based
services. Noting that the removal of the
eligibility restriction and educational
use requirements will attract more
commercial operators to the 2.5 GHz
band, the Commission found that
bidding credits should help facilitate
greater participation in any auction of
EBS licenses and that offering bidding
credits to designated entities should
improve the ability of small businesses
to attract the capital necessary to
meaningfully participate in such an
auction. Thus, the 2.5 GHz Report and
Order adopted small business size
standards and associated bidding credits
for new EBS licenses.

3. A Federal department or agency
that adopts a size standard for
categorizing a business concern as a
small business is required to consult
with the Small Business Administration
(SBA) prior to proposing the size
standard for public comment and
subsequently, it is required to obtain the
SBA Administrator’s approval of the
size standard. In this proceeding,
because the NPRM did not propose to
apply designated entity preferences in
auctions of new EBS licenses in the 2.5
GHz band, the NPRM did not propose

any size standards under which
qualifying small businesses would
receive bidding credits. Therefore, the
Commission did not consult with the
SBA regarding proposed size standards
for new EBS licenses in the 2.5 GHz
band. However, in the 2.5 GHz Report
and Order, the Commission directed the
WTB, in conjunction with OEA, to seek
further comment on the two adopted
small business size standards and to
consult with the SBA and obtain its
approval of the adopted size standards
in advance of any auction of 2.5 GHz
EBS overlay licenses, as required by
law.

4. Accordingly, we seek comment on
the definitions of a ““small business” as
an entity that, together with its affiliates,
its controlling interests, and the
affiliates of its controlling interests, has
average gross revenues that are not more
than $55 million for the preceding five
years, and a ‘“very small business” as an
entity that, together with its affiliates, its
controlling interests, and the affiliates of
its controlling interests, has average
gross revenues that are not more than
$20 million for the preceding five years.
Pursuant to the 2.5 GHz Report and
Order, a winning bidder in an auction
of EBS licenses that qualifies as a ““small
business” would be eligible for a 15%
bidding credit, and a winning bidder
qualifying as a ““very small business”
would be eligible for a 25% bidding
credit.

5. Copies of the comments and replies
filed in response to the 2.5 GHz Small
Business Size Standards Public Notice
will be provided to the SBA consistent
with SBA procedures for approval of
size standards prescribed by Federal
departments and agencies.

6. Ex Parte Rules. This proceeding has
been designated as a “permit-but-
disclose” proceeding in accordance
with the Commission’s ex parte rules.
Persons making ex parte presentations
must file a copy of any written
presentation or a memorandum
summarizing any oral presentation
within two business days after the
presentation (unless a different deadline
applicable to the Sunshine period
applies). Persons making oral ex parte
presentations are reminded that
memoranda summarizing the
presentation must (1) list all persons
attending or otherwise participating in
the meeting at which the ex parte
presentation was made, and (2)
summarize all data presented and
arguments made during the
presentation. If the presentation
consisted in whole or in part of the
presentation of data or arguments
already reflected in the presenter’s
written comments, memoranda or other

filings in the proceeding, the presenter
may provide citations to such data or
arguments in his or her prior comments,
memoranda, or other filings (specifying
the relevant page and/or paragraph
numbers where such data or arguments
can be found) in lieu of summarizing
them in the memorandum. Documents
shown or given to Commission staff
during ex parte meetings are deemed to
be written ex parte presentations and
must be filed consistent with rule
1.1206(b). In proceedings governed by
rule 1.49(f) or for which the
Commission has made available a
method of electronic filing, written ex
parte presentations and memoranda
summarizing oral ex parte
presentations, and all attachments
thereto, must be filed through the
electronic comment filing system
available for that proceeding, and must
be filed in their native format (e.g., .doc,
.xml, .ppt, searchable .pdf). Participants
in this proceeding should familiarize
themselves with the Commission’s ex
parte rules.

Federal Communications Commission.
William Huber,

Associate Chief, Auctions Division, Office of
Economics and Analytics.

[FR Doc. 2019-27425 Filed 12-18-19; 8:45 am]
BILLING CODE 6712-01-P

FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 54

[WC Docket No. 17-310; Report No. 3136;
FRS 16305]

Petitions for Reconsideration of Action
in Proceeding

AGENCY: Federal Communications
Commission.

ACTION: Petition for Reconsideration.

SUMMARY: Petitions for Reconsideration
(Petitions) have been filed in the
Commission’s proceeding listed below
by Jeffrey A. Mitchell, on behalf of
SHLB Coalition, Michael J. Dunleavy,
on behalf of State of Alaska, B. Lynn
Follansbee, on behalf of USTelecom—
The Broadband Association, Leonard A.
Steinberg, on behalf of Alaska
Communications, David J. Kirby, on
behalf of North Carolina Telehealth
Network Association and Southern Ohio
Health Care Network.

DATES: Oppositions to the Petitions
must be filed on or before January 3,
2020. Replies to an opposition must be
filed on or before January 13, 2020.
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ADDRESSES: Federal Communications
Commission, 445 12th Street SW,
Washington, DC 20554.

FOR FURTHER INFORMATION CONTACT:
William Layton, Wireline Competition
Bureau, Telecommunications Access
Policy Division, (202) 418—0868.
SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s
document, Report No. 3136, released
December 05, 2019. The full text of the
Petitions are available for viewing and
copying at the FCC Reference
Information Center, 445 12th Street SW,
Room CY-A257, Washington, DC 20554.
Petitions also may be accessed online
via the Commission’s Electronic
Comment Filing System at: http://
apps.fcc.gov/ecfs/. The Commission will
not send a Congressional Review Act
(CRA) submission to Congress or the
Government Accountability Office
pursuant to the CRA, 5.U.S.C. because
no rules are being adopted by the
Commission.

Subject: Promoting Telehealth in
Rural America, FCC 19-78, published at
84 FR 54952, October 11, 2019, in WT
Docket No. 17-310.

Number of Petitions Filed: 5.

Federal Communications Commission.
Marlene Dortch,

Secretary, Office of the Secretary.

[FR Doc. 2019-27387 Filed 12—18-19; 8:45 am]
BILLING CODE 6712-01-P

DEPARTMENT OF TRANSPORTATION

National Highway Traffic Safety
Administration

49 CFR Part 571
[Docket No. NHTSA-2019-0011]
RIN 2127-AL96

Federal Motor Vehicle Safety
Standards; Tires

AGENCY: National Highway Traffic
Safety Administration (NHTSA),
Department of Transportation (DOT).
ACTION: Advance notice of proposed
rulemaking (ANPRM).

SUMMARY: NHTSA is issuing this
ANPRM to seek comment on provisions
contained in the Federal Motor Vehicle
Safety Standards for tires. NHTSA is
reviewing existing regulations to
determine if updates are necessary to
keep pace with new technology. This
notice focuses on tire-related comments
received to the DOT’s regulatory review
and request for public comment notice
issued on October 2, 2017. NHTSA
seeks comment on matters related to the

existing strength test, the bead unseating
resistance test, and the tire endurance
test. Lastly, the agency seeks comment
on the current use and relevance of
some tire marking regulations and other
matters related to new tire technologies.
Comments to this notice will inform
NHTSA as it considers regulatory
reform aimed at reducing regulatory
burden while maintaining existing
safety levels for motor vehicle tires.

DATES: Comments must be received no
later than February 18, 2020. See Public
Participation heading of the
SUPPLEMENTARY INFORMATION section of
this document for more information
about written comments.

ADDRESSES: You may submit comments
electronically to the docket identified in
the heading of this document by visiting
the following website:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov. Follow the
online instructions for submitting
comments.

Alternatively, you can file comments
using the following methods:

e Mail: Docket Management Facility:
U.S. Department of Transportation, 1200
New Jersey Avenue SE, West Building
Ground Floor, Room W12-140,
Washington, DC 20590-0001.

o Hand Delivery or Courier: West
Building Ground Floor, Room W12-140,
1200 New Jersey Avenue SE, between
9 a.m. and 5 p.m. ET, Monday through
Friday, except Federal holidays.

e Fax:(202) 493-2251.

Regardless of how you submit your
comments, you should mention the
docket number identified in the heading
of this document.

Instructions: For detailed instructions
on submitting comments and additional
information on the rulemaking process,
see the Public Participation heading of
the SUPPLEMENTARY INFORMATION section
of this document. Note that all
comments received will be posted
without change to http://
www.regulations.gov, including any
personal information provided. Please
see the Privacy Act heading below.

Privacy Act: Anyone is able to search
the electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
Statement in the Federal Register
published on April 11, 2000 (65 FR
19477-78) or at http://
www.transportation.gov/privacy.

Confidential Information: If you wish
to submit any information under a claim
of confidentiality, you should submit

three copies of your complete
submission, including the information
you claim to be confidential business
information, to the Chief Counsel,
NHTSA, at the address given below
under FOR FURTHER INFORMATION
CONTACT. In addition, you should
submit two copies, from which you
have deleted the claimed confidential
business information, to Docket
Management at the address given above
under ADDRESSES. When you send a
comment containing information
claimed to be confidential business
information, you should include a cover
letter setting forth the information
specified in the confidential business
information regulation. (49 CFR part
512.)

Docket: For access to the docket to
read background documents or
comments received, go to http://
www.regulations.gov. Follow the online
instructions for accessing the dockets.
FOR FURTHER INFORMATION CONTACT:
Please contact, Jesus Valentin-Ruiz,
Office of Crash Avoidance Standards,
telephone 202-366-1810, or David
Jasinski, Office of the Chief Counsel,
telephone 202-366-2992. You may send
mail to both of these officials at the
National Highway Traffic Safety
Administration, 1200 New Jersey
Avenue SE, Washington, DC 20590 or
fax to 202—493-0073.

SUPPLEMENTARY INFORMATION:
Table of Contents

I. Introduction
II. Background
III. Considerations Regarding Federal Motor
Vehicle Safety Standards for Tires
a. Tire Strength Test
b. Tire Bead Unseated Test
¢. Tire Endurance
d. Tire Markings
e. Other Tire-Related Issues
IV. Additional Questions
V. Public Participation
VI. Rulemaking Notice and Analyses

I. Introduction

On October 2, 2017, DOT issued a
Federal Register notice requesting
public comment on existing rules and
other agency actions that are candidates
for repeal, replacement, suspension, or
modification (82 FR 45750). This public
input was aimed to inform DOT’s
review of its existing regulations and
other agency actions to evaluate their
continued necessity, determine whether
they are crafted effectively to solve
current safety issues, and evaluate
whether they potentially burden the
development or use of domestically
produced energy resources. DOT
received almost 3,000 comments in
response to this notice, of which
approximately twenty-three addressed
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rules and agency actions under the
scope of NHTSA. The agency is
publishing a series of advance notices of
proposed rulemaking (ANPRMs) on
various topics derived from input
submitted by stakeholders in response
to the DOT notice and NHTSA’s own
regulatory review. This ANPRM
discusses requirements and test
procedures for tires that may be
candidates for repeal, replacement,
suspension or modification.

As part of its mission, NHTSA issues
Federal Motor Vehicle Safety Standards
(FMVSSs) and regulations for new
vehicles and motor vehicle equipment
to save lives, prevent injuries, and
reduce economic costs due to road
traffic crashes. NHTSA also reviews and
revises existing standards and
regulations to respond to, for example,
the introduction of new technology in
motor vehicles. In 2017, section 2(a) of
Executive Order (E.O.) 13771, Reducing
Regulation and Controlling Regulatory
Costs, establishes that unless prohibited
by law, whenever an agency publicly
proposes for notice and comment or
otherwise promulgates a new regulation,
it must identify at least two existing
regulations to be repealed. Also,
according to E.O. 13777, Enforcing the
Regulatory Reform Agenda, each agency
must evaluate existing regulations, and
make recommendations for their repeal,
replacement, or modification. As part of
this process, the Department is directed
to seek input from entities significantly
affected by its regulations. In response
to the October 2, 2017 notice, the U.S.
Tire Manufacturers Association
(USTMA) 1 identified tire-related
regulations that, in its view, are
outdated, unnecessary, or ineffective.
USTMA stated that the regulations
identified present an opportunity to
lower regulatory burdens on tire
manufacturers and increase regulatory
effectiveness by eliminating regulations
that do not reflect current technology
and removing requirements where
compliance costs exceed benefits.
Topics identified include: (1) Tire
strength (plunger energy) tests in
FMVSSs No. 109, 119, and 139; (2) bead
unseating resistance tests in FMVSS
Nos. 109 and 139; (3) the tire endurance
test in FMVSS No. 139; (4) the Uniform
Tire Quality Grading Standards
(UTQGS) in 49 CFR 575.104; and (5) tire
markings for ply rating, tubeless, and
radial in FMVSS No. 139.

USTMA mentioned that each of the
regulations identified do not
appropriately address how tire

1USTMA, formerly Rubber Manufactures
Association (RMA), represents tire manufacturers
with operations in the United States.

technologies have changed since the
regulations’ inception. Continental
Automotive Systems, Inc. (Continental),
a member of USTMA, agreed with the
comments, with emphasis on the
elimination of the tire strength test in
FMVSS Nos. 109 and 139. Comments
received on the UTQGS, along with
other consumer information topics are
not the focus of this ANPRM and may
be addressed in a separate rulemaking.2

NHTSA seeks focused comment on
issues and possible modifications to the
strength test and bead unseating
resistance test for modern tires. NHTSA
also seeks comment on the certain
aspects of the tire endurance test. Lastly,
the agency seeks comment on the
current use and relevance of some tire
marking regulations as well as other
matters related to new tire technologies.
Safety standards for tire rims (FMVSSs
No. 110 and 120) and tire pressure
monitoring systems (FMVSS No. 138)
are not the focus of this notice.
Similarly, issues related to previously
proposed upgrades to FMVSS No. 119,
are not the focus of this notice.3

II. Background

a. NHTSA’s Prior Efforts To Improve
Tire Safety Standards

In 2000, a surge in tire tread
separation failures prompted Congress
to enact the Transportation Recall
Enhancement, Accountability, and
Documentation Act (TREAD) Act.4
Section 10 of the TREAD Act,
“Endurance and resistance standards for
tires”, required NHTSA to revise and
update FMVSS No. 109—New
Pneumatic Tires > and FMVSS No.
119—New Pneumatic Tires for Vehicles
Other than Passenger Cars.® NHTSA
made several improvements and
established a new safety standard,
FMVSS No. 139, New pneumatic radial
tires for light vehicles.” FMVSS No. 139
applies to new pneumatic radial tires for
use on motor vehicles (other than
motorcycle and low speed vehicles) that
have a gross vehicle weight rating
(GVWR) of 10,000 pounds or less.8 It
adopted more stringent high speed and
endurance tests as well as a new low-
pressure performance test. The objective
was to improve the ability of tires to
endure the effects of tire heat building-
up and severe under-inflation during
highway travel under fully loaded

2RIN 2127-AK76.

3RIN 2127-AK17.

4Public Law 106—414, November 1, 2000, 114

Stat. 1800.

549 CFR 571.109.

649 CFR 571.119.

768 FR 38115 (Jun. 26, 2003).

849 CFR 571.139.

conditions. In a petition for
reconsideration to the final rule
establishing FMVSS No. 139,
manufacturers requested that NHTSA
either redefine “chunking” or not
consider “chunking” to be an indication
of tire failure during the endurance
test.? The agency decided against
eliminating “‘chunking” as a test failure
condition.10

As part of the improvements to the
tire safety standards following the
TREAD Act, NHTSA proposed to
replace the strength test in FMVSS No.
109 with a road hazard impact test,
modeled after a Society of Automotive
Engineers (SAE) recommended practice.
The agency also proposed to replace the
bead unseating test in FMVSS No. 109
with a new test used by Toyota.1* The
construction characteristics of a radial
tire, relative to a bias-ply tire, are what
make the tests appear to be ineffective
in differentiating among modern tires
with respect to these aspects of
performance. However, after further
consideration and public comments,
NHTSA deferred action on proposals to
revise the existing strength test and bead
unseating resistance test because
additional research was needed to
inform a decision.

Since then, both industry and NHTSA
have examined the strength test and
bead unseating test, by conducting
additional research and updating
relevant industry standards.12 13

b. Tire Trends

FMVSS for tires were first established
in 1967. At the time, the typical light-
vehicle tire was a bias-ply tire, had a 78
to 85 percent aspect ratio,’* and was
mounted on a wheel with a 14- to 15-
inch diameter (rim codes 14 or 15).15
Bias tires have body ply cords that are
laid at alternate angles, substantially
less than 90 degrees to the tread
centerline, extending from bead to bead.
As the tire deflects, shear occurs

9 Chunking means the breaking away of pieces of
the tread or sidewall. 49 CFR 571.139, S3.

1071 FR 877 (Jan. 6, 2006).

1167 FR 10050 (Mar. 5, 2002).

12Harris, J.R., Evans, L.R., & Maclsaac Jr., J.D.
(July 2013). Evaluation of laboratory tire tread and
sidewall strength plunger test methods. (Report No.
DOT-HS-811-797). Washington, DG: National
Highway Traffic Safety Administration.

13 Harris, J.R., Evans, L.R., & Maclsaac Jr., ].D.
(April 2013). Laboratory tire bead unseating:
Evaluation of new equipment, pressures, and “A”
dimension from ASTM F-2663-07as. (Report No.
DOT-HS-811-735). Washington, DC: National
Highway Traffic Safety Administration.

14 Aspect ratio refers to a two-digit number that
gives the tire’s ratio of height to width.

15 SAEJ918b 1966, Passenger Car Tire
Performance Requirements and Test Procedures.
Available at www.sae.org.


http://www.sae.org

69700 Federal Register/Vol.

84, No. 244 /Thursday, December 19, 2019/Proposed Rules

between body plies which generates
heat.

Currently, most tires sold in the
United States are radial tires. In contrast
to bias-ply tires, radial tires have body
ply cords that are laid radially at 90
degrees to the centerline of the tread,
extending from bead to bead. Because
the opposite ends of each cord are
anchored to the beads at points that are
directly opposite to each other, the
radial tire carcass is more flexible. The
radial tire is reinforced and stabilized by
a belt that runs circumferentially around
the tire under the tread. This
construction allows the sidewalls to act
independently of the belt and tread area
when forces are applied to the tire. This
independent action is what allows the
sidewalls to readily absorb road
irregularities without overstressing the
cords. Research has shown that impact
breaks caused by cord rupture are less
likely to occur in radial-ply passenger
car tires.16 Radial body cords deflect
more easily under load, generating less
heat. Currently, passenger car tires have
reached aspect ratios as low as 20, and
rim codes as large as 32.

Changes in tire technology, including
tire construction and rim diameter
codes ratios, have prompted NHTSA to
consider updating the existing
requirements and test procedures in
FMVSS for modern tires. This ANPRM
seeks comment and supporting
information about tire-related
regulations or provisions within the
regulations which may be a candidate
for repeal, replacement, suspension or
modification.

III. Considerations Regarding Federal
Motor Vehicle Safety Standards for
Tires

a. Tire Strength Test

NHTSA introduced the tire strength
test, also known as “plunger energy,” as
part of FMVSS No. 109 in 1967.17 The
test is used to evaluate the strength of
tire materials. The tire is mounted on a
test rim and inflated to the specified
pressure. The tire is conditioned at
room temperature for at least three
hours and its pressure readjusted as
specified. Then, a steel plunger with a
rounded end is used to contact the tire
at the tread centerline. The plunger is
advanced into the tire, at a rate of 50
mm per minute until a certain force
(energy level) is reached or the tire is
punctured. The tire strength test
specifies a minimum energy that must
be attained without the tire breaking.
However, if the plunger is stopped by

16 Harris, J.R. et al., supra note 12.
1732 FR 15792 (Nov. 16, 1967).

reaching the rim prior to attaining the
minimum breaking energy (bottoming
out) without breaking the tire, the
breaking energy of the tire is calculated
using the force at the time the tire
bottoms out. If the minimum breaking
energy is not reached, the tire fails the
test.

The performance requirements for tire
strength are included in FMVSS No. 109
S4.2.2.4, FMVSS No. 117 S5.1.1(d),
FMVSS No. 119 S7.3 and FMVSS No.
139 S6.5.1 and S6.5.2 for LT tires.
FMVSS No. 109, New pneumatic tires
and certain specialty tires, applies to
bias-ply tires used on light vehicles and
radial tires for use on passenger cars
manufactured before 1975. FMVSS No.
117, Retreaded pneumatic tires, applies
to retreaded tires for use on passenger
cars manufactured after 1948. FMVSS
No. 119, applies to new pneumatic tires
of motor vehicles with a GVWR of more
than 4,536 kilograms and motorcycles.
FMVSS No. 139, New pneumatic radial
tires for light vehicles, applies to new
radial tires used on light vehicles
manufactured after 1975.

In a 2002 notice of proposed
rulemaking, NHTSA reported that when
conducting the strength test, the plunger
often bottoms-out on the rim rather than
breaking the reinforced materials in a
radial tire. The issue seems to be more
prevalent on radial tires with low aspect
ratio (low-profile); these tires have less
available section height for the plunger
to travel to generate the required
minimum breaking energy. The agency
explained that radial tires have flexible
sidewalls that absorb deflections and
have high-strength belt packages. At the
time, NHTSA proposed replacing the
existing strength test with a new test
modeled after SAE J1981, Road Hazard
Impact for Wheel and Tire
Assemblies.1®8 However, the agency
deferred action on the proposal to revise
the test because tests on 4 of the 20 tires
subject to the SAE J1981 test resulted in
the test device damaging the rim
without air loss or damage to the tire.19
Public comments also questioned
whether the proposed test was more
stringent and correlated well with field
performance.

On July 12, 2011, USTMA submitted
a petition for rulemaking requesting
NHTSA update existing requirements
related to tire strength testing.20 In its
petition, USTMA stated that when
testing radial passenger tires with low
aspect ratios, the plunger strikes the

1867 FR 10050 (Mar. 5, 2002). See also SAE
J1981_200205, Road Hazard Impact for Wheel and
Tire Assemblies (Passenger Car, Light Truck, and
Multipurpose Vehicles). Available at www.sae.org.

19 Harris, J.R. et al., supra note 12.

20 Docket No. NHTSA-2011-0002-0005.

inside of the wheel well before reaching
the minimum force required to pass the
existing tire strength test. NHTSA test
procedure (TP-109) indicates that: “If
any plunger application contacts the test
rim before the minimum specified
breaking energy is reached, the tire shall
be put on a different rim that has more
clearance in the test area, and the test
repeated.2! Tires are tested using any
rim that is listed as appropriate for use
with that tire according to the year
books listed in the tire standards or by
notification to NHTSA in accordance
with FMVSS No. 139 S4.1 (or other
similar provision for other tire
standards).

In its petition, USTMA stated that,
when using specially fabricated rims
with deeper wells used solely for
testing, the plunger may still bottom out
on the rim; however, the tires would
achieve the minimum strength
requirement. USTMA included with its
petition a table with strength test results
for 20 tires tested using standard rims
and specially fabricated deep well rims.
The table includes data for tire rim
codes 17 to 20, width 215 to 275, and
aspect ratios 35 to 50. USTMA stated
that there is a need to provide a more
practical test procedure for low aspect
ratio tires. To address its concerns,
USTMA suggested that NHTSA adopt a
test procedure for testing low-profile
tires used in American Society for
Testing and Materials (ASTM) F414-09,
“Standard Test Method for Energy
Absorbed by a Tire When Deformed by
Slow-Moving Plunger.” When the
plunger bottoms out on the rim without
puncturing the tire, ASTM F414—-09
specifies that the required minimum
breaking energy is deemed to have been
achieved.22 USTMA stated that this
modification would eliminate the need
to use deep-well rims for testing.

In response to the October 2, 2017
notice, USTMA asked that the tire
strength test in FMVSS Nos. 109, 119,
and 139 be eliminated.23 Although
USTMA acknowledged its petition for
rulemaking requesting modification of
the tire strength requirement, it stated
that the complete elimination of the
strength requirement would reduce the
regulatory burden on manufacturers
without impacting tire safety or
performance. USTMA also stated that
eliminating the strength requirement
would eliminate costs to NHTSA
associated with auditing for compliance.

NHTSA examined the laboratory tire
tread and sidewall strength test

21 https://www.nhtsa.gov/document/tp-109-09pdf.

22 Current version, F414—15, also contains this
provision.

23 Docket No. DOT-OST-2017-0069-2842.
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procedures.2* The study determined
what percentage of tires tested to the
applicable FMVSS No. 109 or FMVSS
No. 119 experienced plunger bottom-out
without reaching the minimum
specified breaking energy. All 12 tires
tested reached the FMVSSs minimum
breaking energy level before bottoming
(67%) or rupturing (33%).25 NHTSA
also evaluated ways to modify the
FMVSS strength test to avoid plunger
bottom-out. Nine passenger car tires
were evaluated with the then-draft
version of the ASTM F414-06. The
ASTM F414-06 included a clause that
if a bottom-out occurred, the tire could
be considered as passing any standard;
or the tire could continue to be retested
at incremental higher inflation pressures
until rupture or bottom-out occurred at
the maximum allowable pressure. The
six tires tested to ASTM F414-06 also
reached the FMVSS minimum breaking
energy before either bottoming-out
(66.6%) or rupturing (16.6%). When
increasingly higher inflation pressure
was used, four of those six tires
transition from bottoming-out to
rupturing. Lastly, six passenger tire
models were tested using an
experimental sidewall bruise/strength
test and generated statistically different
levels of bruise width, penetration, and
rupture force between 1-ply, 2-ply, and
3-ply sidewall tires. The results
suggested that plunger penetration and
breaking force were significantly
influenced by the number of plies in the
tire sidewall.

NHTSA seeks comment on whether a
change to or elimination of the tire
strength test is appropriate. Based on
the test results submitted by USTMA,
some low-profile passenger car tires
may not comply with the existing
strength requirement. NHTSA currently
does not have data to indicate a greater
safety concern related to low-profile
tires that may not meet the minimum
strength requirement because they
bottom out on the test rim prior to
reaching the minimum strength
requirement.

NHTSA also requests comment about
modifying the tire strength test to
accommodate low-profile tires. NHTSA
seeks comments on these amendments
where the tire strength test could be
modified. First, NHTSA could allow
testing with specially manufactured
deep-well test rims. These rims would
be like those used by USTMA in its
testing of low-profile tires. The test
results submitted by USTMA indicate
that all tires they tested would meet the
minimum tire strength requirement

24Harris, J.R. et al., supra note 12.
25 Ibid.

when tested with specially
manufactured deep-well test rims. As
the tire strength test procedure is
currently written, tires are tested when
mounted on rims meeting dimensional
specifications set forth by tire
manufacturers. These specifications
may be submitted directly to NHTSA or
those contained in publications of the
following tire standards organizations
including the Tire and Rim Association
(TRA); the European Tyre and Rim
Technical Organization (ETRTO); Japan
Automobile Tire Manufacturers’
Association, Inc. (JATMA); Tyre & Rim
Association of Australia (TRAA);
Associacao Latino Americana de Pneus
e Aros (Brazil) (ALAPA); and South
African Bureau of Standards (SABS). To
test with specialized deep well rims,
those rims would have to be specified
by the tire manufacturer as suitable for
use with the tire and either submitted to
NHTSA or published by one of those
standards organizations. NHTSA would
then need to acquire those specialized
rims to conduct its testing.

Second, NHTSA requests comment on
the need and feasibility to set a different
minimum breaking energy requirement
to apply to low-profile radial tires. It is
possible that a performance value could
be derived from knowledge of the
impact forces exerted on a tire when
driven over a road hazard. However,
NHTSA currently has no data to
consider. In addition, the issue of what
tires would be considered “low profile”
and subject to a different minimum
breaking energy would have to be
addressed.

Third, NHTSA seeks comment on the
idea of deeming tires that have
bottomed out on the test rim to have met
the minimum breaking energy
requirement.26 This is consistent with
USTMA'’s suggestion that NHTSA use
the test procedure for testing low-profile
tires used in ASTM F414-09, ““Standard
Test Method for Energy Absorbed by a
Tire When Deformed by Slow-Moving
Plunger.” According to ASTM F414-09,
when the plunger bottoms out on the
rim without puncturing the tire, the
required minimum breaking energy is
deemed to have been achieved.

Fourth, NHTSA seeks comment on
whether a new performance test for tire
strength has been developed or whether
a new test should be developed. Such a
test could address the issue raised in the
petition related to the testing of low-
profile tires. Low-profile tires may be
more prone to blowing out upon impact
with a road hazard (i.e., pothole, curb)
because the low sidewall height causes
the sidewall to be pinched between the

26 Tbid.

road hazard and the rim. In addition,
low-profile tires may be damaged when
impacting a road hazard, resulting in a
sidewall “bubble”” that compromises the
integrity of the tire. However, the
existing tire strength requirement
addresses the strength along the tread,
not the sidewall. The testing of forces on
the sidewall of the tire would likely
require a dynamic road wheel impact
test that is substantially different than
the current quasi-static plunger test.2”
NHTSA seeks comment about any safety
concerns related to low-profile tires.

Finally, NHTSA seeks comment about
the practical and safety implications of
removing the tire strength test. The tire
strength requirement was adopted at a
time when most tires produced for the
U.S. market were bias-ply tires. The
purpose of the strength requirement is
to ensure that there are no weak points
along the tread of bias-ply tires. NHTSA
seeks comment on the differences
between the failure modes of radial-ply
tires and bias-ply tires, specifically
along the tread area, and whether the
testing is necessary for radial tires. Data
show nearly all passenger car tires sold
in the U.S. today are radial tires.28
NHTSA also seeks comment about the
scope of any elimination of, or
amendments to, the tire strength
requirement. For example, the
performances test could be modified or
eliminated for all tires, low-profile tires,
or all radial tires. The issue identified
by USTMA is not applicable to tires
other than low-profile radial passenger
car tires. Finally, although few bias-ply
tires are sold in the U.S., some bias-ply
tires are still used. NHTSA seeks
comment on how bias-ply tires are used
in the marketplace in the U.S. and
whether bias-ply tires will continue to
be sold in the U.S.

To summarize, NHTSA seeks
comment on the following:

1. Can the tire strength test be
repealed, replaced, or modified without
negatively affecting safety? If not, what
potential safety issues should the
agency be focused on and how could
such safety issues be mitigated? Explain
your perspective, include specifics and
data supporting your response.

2. Repealing. What are the practical
and safety implications of eliminating
the tire strength test? Should the test be
eliminated for all low-profile tires, all
radial tires, or all tires without
adversely affecting safety? What are the
estimated cost savings of repealing this
provisions within the standards?

27 Harris, J.R. et al., supra note 12.

28 Tire Industry Facts: US Tire Shipment Activity
Report for Statistical Year 2018. (March 2019).
Washington, DC: U.S. Tire Manufacturers
Association.
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3. Modifying. What specific changes
should the agency consider? What are
the estimated cost savings of
implementing such modifications? In
addition, provide comments to the
following possible modifications:

a. Specify and allow use of deep-well
test rims.

b. Specify new minimum breaking
energy (performance value) to apply to
low-profile radial tires. How should
NHTSA define the term “low-profile
tires”?

c. Are there any ambiguities in the
term “bottomed out” and, if so, is there
any suggestion on how to define the
term?

4. Replacing. What other test
procedures(s) are available or can be
developed to replace the strength test
(currently used to evaluate the strength
of tire materials)? Should a different
procedure be used for low-profile tires?
Please provide sufficient details about
each procedure to permit the agency to
analyze and determine whether the
procedure is appropriate and feasible,
and whether the procedure is objective
and repeatable. What are the estimated
costs of implementing such procedures?

5. How many bias-ply tires are sold in
the U.S. annually? Will manufacturers
continue selling bias-ply tires for use on
motor vehicles? Should NHTSA keep
the strength test for bias-ply tires?

b. Tire Bead Unseating Resistance Test

NHTSA introduced the tire bead
unseating resistance test as part of
FMVSS No. 109 in 1967.29 This test is
used to evaluate the ability of the tire’s
bead to remain seated on the rim and
retain tire inflation pressure when the
tire is subjected to high lateral forces.30
The test consists of mounting the wheel
and tire in a fixture and force a bead
unseating block against the tire sidewall
as specified. The load is applied
through the block to the tire’s outer
sidewall at the distance specified. The
force applied to the sidewall is
increased until the bead region unseats
with resulting air loss, or the specified
minimum force value is achieved,
whichever occurs first. The performance
requirements for bead unseating
resistance that applies to passenger car
tires are included in FMVSS No.109
S5.2 and FMVSS No. 139 S6.6.

The test forces used in the bead
unseating resistance test are based on
bias-ply tires. Because radial tires can
satisfy the test easily,3? industry has
suggested that NHTSA eliminate this

2932 FR 15792 (Nov. 16, 1967).

30 Bead means that part of the tire made of steel
wires, wrapped or reinforced by ply cords, that is
shaped to fit the rim.

31Harris, J.R. et al., supra note 13.

requirement. In 2002, NHTSA proposed
to replace the existing test with a new
bead unseating test that was based on a
procedure used by Toyota.32 The
alternate test procedure uses forces
more stringent than those in the current
standard. However, NHTSA test data
and public comments called into
question whether the proposed test
would adequately upgrade the existing
standard. As a result, in the subsequent
final rule, the agency decided to retain
the FMVSS No.109 bead unseating test
for pneumatic tires, to extend that test
to light truck tires, and to conduct
additional research to inform a
decision.33

In an August 12, 2008 letter to
NHTSA, USTMA petitioned the agency
to update the bead unseating resistance
test in FMVSS No. 109. USTMA
described two issues with the existing
test procedure. First, Figure 1, Bead
Unseating Fixture, does not have
specifications necessary to test tires
with rim diameter code greater than 20.
Second, Figure 2 and Figure 2A, the
diagrams of the bead unseat block, do
not provide suitable geometries for use
on low aspect ratio and larger diameter
tires. USTMA asked that NHTSA revise
the test fixtures (in Figure 1, Figure 2,
and Figure 2A) or reference within the
regulation, ASTM International F2663—
07, paragraph 11.10 and annex A1
Fixtures and Settings.

ASTM F2663, “Standard Test Method
for Bead Unseating of Tubeless Tires for
Motor Vehicles with GVWR of 4536 kg
(10,000 1b.) or Less” was developed by
the ASTM International F09
committee.3¢ The petitioner mentioned
that the industry standard provides a
solution to the two concerns identified
because it includes a comprehensive set
of test blocks that accommodate a wide
range of tire sizes for bead unseating
resistance testing and a formula to
calculate the “A” dimension that is
required to complete the test.

In April 2011, USTMA responded to
a request for comments about existing
DOT regulations.35 It suggested NHTSA
remove the bead unseating test as a
mandatory requirement for new
pneumatic radial tires for light vehicles
(as described in FMVSS No. 139). It
mentioned that the test should be only
applicable to tubeless bias-ply tires (in
FMVSS No. 109). It expressed concerns
that the bead unseat test is outdated,

3267 FR 10050 (Mar. 5, 2002).

3368 FR 38115 (Jun. 26, 2003).

34 ASTM F2663—-07a, Standard Test Method for
Bead Unseating of Tubeless Tires for Motor

Vehicles with GVWR of 4536 kg (10 000 1b.) or Less,

ASTM International, West Conshohocken, PA,
2007, www.astm.org.
35 Docket No. DOT-0ST-2011-0025-0054.

developed for bias-ply tires, and not
effective in evaluating radial tires.
USTMA cited differences in
construction and force distribution
between bias and radial tires as the
reason it believes a bead unseat test for
radial tires is of little value. USTMA
suggested that, if NHTSA determines
that it is critical to maintain the test, the
agency consider test protocols like those
found in ASTM International F2663—
07a. It mentioned that using ASTM
provisions would allow testing tires
with rim diameter codes larger than 20
and with lower aspect ratios.

In a report issued in 2013, NHTSA
described its work examining the
feasibility of the equipment and test
procedures in ASTM F2663—07a.36 The
study evaluated block designs, the “A”
dimension, and whether inflation
pressures were appropriate for testing. A
total of 14 passenger vehicle tires and 4
light truck (load ranges D & E) tire
models were included in the study. The
tires had widths from 155 to 345 mm,
aspect ratios from 30 to 80, and rim
codes from 12 to 28. Tires were selected
to evaluate the limits of the test
equipment including the physical
dimensions and possible forces required
to unseat the tire.

Although NHTSA did not find rim
interference problems while testing
these radial ply tires using the revised
test blocks, the agency seeks comment
on the testing of these tires. The study
suggests that ASTM F2663—07a methods
facilitated the conduct tests for
passenger vehicles and light truck tires
having a wide range of rim diameter
codes and aspect ratios. The test blocks
used allowed testing of different tire
sizes with low aspect ratios since the
block did not contact the rim before
reaching the test force specified in the
requirement. Two test pressures were
used to evaluate the bead unseating
performance of the tires tested. One test
pressure was the inflation pressure, 180
kPa (26 psi), specified for the bead
unseating test in FMVSS No. 109. The
other pressure used was 240 kPa (35
psi). Results at the test pressures
indicated that the force required to
unseat the tire’s bead from the rim
exceeded the minimum test force
required in FMVSS No. 109.

In June 2011, USTMA withdrew the
petition after testing low-profile tires
and indicated that additional study of
the suggested test method was needed.
It formed a task group to study and
develop recommendations for ASTM
and NHTSA to consider. The task group
found that some sizes could not be
tested according to ASTM F2663-07a

36 Harris, J.R. et al., supra note 12.
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due to: (1) Interference between the
block and the fixture or the block and
the rim and (2) test block sliding across

the tread instead of pushing on the
sidewall when testing. The task group
developed recommendations for the

location of the block and revised which
blocks is most appropriate to use on
each size.

TABLE 1—USTMA COMPARISON OF FMVSS NoO. 109 VERSUS ASTM F2663—15

Provision

FMVSS No. 109

ASTM F2663-15

Bead Unseated
Block Type.

Bead Unseated
Block Position.

Specifies use of block: ..
o Block 2A: Tire diameter codes 10-16 in.

Specified a single block location based on rim diameter ......

Fixed location does not accommodate sufficiently low as-
pect ratio tires and results in inconsistent point of contact
with the block on the tire sidewall.

height.

Defines two new blocks (in addition to 2A), that are larger
in radius and arc to provide consistent tire contact for di-
ameters up to 30 in code:

e Block 2A: Tire diameter codes 10-16 in.

e Block 2B: Tire diameter codes 17-24 in.

e Block 2C: Tire diameter codes 25-30 in.

Specifies the point of contact to be 75% of the tire section

Location based on tire geometry and treats each tire in a
consistent manner.

These recommendations were
presented to the ASTM F09 and
included in F2663-15, published in
2015 to replace F2663—07a.37 In August
2016, USTMA petitioned NHTSA to
amend FMVSS No. 109 and FMVSS No.
139. It requested the agency to adopt the
F2663—-15 ASTM Bead Unseating
Procedure.

USTMA requested NHTSA eliminate
the bead unseating test in FMVSS Nos.
109 and 139 for radial tires, indicating
that the test is outdated and does not
provide a safety benefit for modern
tires.38 It highlighted four reasons for
this request. First, most of the tires in
the market today are radial ply tires and
the bead unseating test was designed in
the 1960s to evaluate bias-ply tires.39
Second, tires today have much larger
diameters (up to 25-inch diameters) and
smaller aspect ratios (as small as 20) and
the current regulation does not properly
address the range of tire sizes in the
market today.4° 41 Third, the test cannot
be performed as intended for some
modern tires, and these tires designed to
pass the test may have additional
material at no benefit to the consumer—
with an unintended consequence of
increasing rolling resistance, which
contributes to lower vehicle fuel
economy. Lastly, it indicated that
eliminating the bead unseated
requirements would reduce test and
materials cost for tire manufacturers and

37 ASTM F2663-15, Standard Test Method for
Bead Unseating of Tubeless Passenger and Light
Truck Tires, ASTM International, West
Conshohocken, PA, 2015, www.astm.org.

38 https://www.regulations.gov/
document?D=DOT-OST-2017-0069-2842.

39 Bias-ply tire means a pneumatic tire in which
the ply cords that extend to the beads are laid at
alternate angles substantially less than 90 degrees
to the centerline of the tread. Radial ply tire means
a pneumatic tire in which the ply cords which
extend to the beads are laid at substantially 90
degrees to the centerline of the tread.

40 Harris, J.R. et al., supra note 12.

41 Harris, J.R. et al., supra note 13.

reduce costs to NHTSA to audit
compliance. It mentioned that field
performance of tires in countries with
no bead unseating performance test
requirements show no related
performance issues with tires in service.
No data was provided with this
submission.

NHTSA seeks comment on whether
change to or elimination of the tire bead
unseating test is appropriate. NHTSA
seeks data about low-profile tire testing
with regards to the bead unseat test.
NHTSA also requests comment about
modifying the test to accommodate low-
profile tires. NHTSA seeks comment on
whether the bead unseating test can be
modified using ASTM F2663 to extend
the applicability of the test to low
profile tires and tires with larger rim
diameter codes. NHTSA is also seeking
comment on whether a new test to
examine tire bead unseating, in addition
to the one described in this notice, has
been developed or whether a new test
can be developed. Such a test could
address the issue raised in the petition
related to the testing of low-profile tires.
Lastly, NHTSA seeks comment about
the practical and safety implications of
removing the tire bead unseating test
and about the scope of any elimination
of this requirement.

To summarize, NHTSA seeks
comment on the following:

6. Can the bead unseating resistance
test be repealed, replaced, or modified
without negatively affecting safety? If
not, what potential safety issues should
the agency be focused on and how could
such safety issues be mitigated? Explain
your perspective in detail and include
any available data in support of your
response.

7. Repealing. What are the practical
and safety implications of eliminating
the tire bead unseating resistance test?
Could the test be eliminated for all low-
profile tires, all radial tires, all tires
without adversely affecting safety? What

are the estimated cost savings of
repealing this provision within the
standards?

8. Modifying. What specific changes
should the agency consider? What are
the estimated cost savings of
implementing such modifications?
NHTSA seeks specific comment on the
following modification:

a. Adopt ASTM F2663, to apply
FMVSS No. 109 procedure to tires with
rim diameter code up to 30.42

9. Replacing. What other test
procedures are available or can be
developed to replace the bead unseating
resistance test? Should a different
procedure be used for low-profile tires?

Please provide sufficient details about
each procedure to permit the agency to
analyze and determine whether the
procedure is appropriate and feasible,
and whether the procedure is objective
and repeatable. What are the estimated
costs of implementing such procedures?

c. Tire Endurance Test: Failure Due to
Chunking

The endurance test requirements for
passenger car tires are included in
FMVSS No. 139. The test consists of
mounting the tire on a test rim and
inflate to the pressure specified for the
tire. The assembly is conditioned and
the pressure readjusted to the values
specified. The assembly is then
mounted in a test axle and pressed
against the outer face of a smooth wheel.
The test is conducted without
interruptions at not less than 120 km/h
and with the specified loads and test
periods. The inflation pressure is not

42 For example, using the information in Table
A1.1—“Table of Recommended Blocks and Rim
Sizes” for ‘A’ dimension data that include larger
rim diameter codes and is organized to specify
which test block to use for each ‘A’ dimension
value and its corresponding rim diameter code from
10 to 30; the formula to calculate an alternate ‘A’
dimension value; and information about
dimensional mechanical drawings for each test
block for manufacturing.
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corrected during the test and the test
load is maintained at the value
corresponding to each test period. After
running the test for the time specified,
the inflation pressure is measured and
the tire is visually inspected.

When tested in accordance to the
specified test procedure, FMVSS No.
139, S6.3.2(a) specifies that there shall
be no visual evidence of tread, sidewall,
ply, cord, belt or bead separation;
chunking; open splices; cracking or
broken cords.43 The tire pressure after
the test shall not be less than 95% of the
initial pressure specified in S6.3.1.1.1.

After the 2013 final rule establishing
FMVSS No. 139, tire manufacturers
requested that NHTSA either redefine
tire chunking or not consider tire
chunking to be an indication of tire
failure during the endurance test. In
response to petitions for reconsideration
to that final rule, the agency decided
against eliminating “chunking” as a test
failure condition.#* The agency
concluded that operating a vehicle with
chunked tires may create concerns due
to wheel imbalance and vehicle
vibration. Further, the agency found that
allowing tread chunking just short of
exposing the reinforcement cords could
create risk of tire failure. No data was
provided to the agency demonstrating
that some fixed percentage of a tire’s
tread could break away without
detrimental effect on safe vehicle
operation. NHTSA noted that
international standards also include the
presence of tire chunking as a damage
condition.

In response to the October 2, 2017
notice, USTMA stated that tread
chunking is not a structural degradation
of the tire, is not a safety related
condition, and therefore should not be
considered a damage condition used in
regulatory compliance assessments. It
views tire chunking as an endurance
testing anomaly, indicating that
chunking is also a result that lacks
consistency due to variability in test
conditions. USTMA did not provide
data to support its assertion, to justify
the expected benefits, or to evaluate the
potential unintended consequences of
removing this requirement. Such data
would be helpful to inform potential
regulatory action on this subject.

NHTSA seeks comments on the
following:

10. NHTSA seeks data and
information about the test conditions
and performance requirements for the
endurance test in FMVSS No. 139.

43 These damage conditions are defined in 49 CFR
571.139, S3.
4471 FR 877 (Jan. 6, 2006).

11. What are the potential cost savings
associated with the removal of chunking
as a damage condition for the endurance
test? Please describe the cost elements
and provide supporting data for the
estimates.

12. Are there negative safety
consequences of removing chunking as
a relevant damage condition for the
endurance test? Please explain.

d. Tire Markings for Ply Description, Ply
Rating, Tubeless, and Radial

FMVSS No. 139, S5.5 Tire markings,
specifies that a tire must be marked on
each sidewall with the following
information: (a) The symbol DOT,
which constitutes a certification that the
tire conforms to the FMVSS; (b) the tire
size designation as listed in the
documents and publications specified
in S4.1.1 of this standard; (c) the
maximum permissible inflation
pressure, subject to the limitations of
S5.5.4 through S5.5.6 of this standard;
(d) the maximum load rating and for
light truck (LT) tires, the letter
designating the tire load range; (e) the
generic name of each cord material used
in the plies (both sidewall and tread
area) of the tire; (f) the actual number of
plies in the sidewall, and the actual
number of plies in the tread area, if
different; (g) the term “tubeless” or
“tube type,” as applicable; (h) the word
“radial,” if the tire is a radial ply tire;
and (i) the alpine symbol, at the
manufacturer’s option if the tire meets
the definition of a “‘snow tire.”

USTMA states that several marking
regulations for tires are obsolete and
should be eliminated. These include ply
description and ply rating; ‘tubeless’
marking, and ‘radial’ marking.45
USTMA indicates that the number of
plies no longer indicates a tire’s
robustness, customers do not purchase
tires based on this information, and
there is no safety impact associated with
this information or errors to it. USTMA
states that errors in marking can lead to
a manufacturer filing a petition for
inconsequential noncompliance, with
associated administrative cost for both
NHTSA and tire manufacturer. The
agency has made determinations that
some labeling errors constitute an
inconsequential noncompliance.46

NHTSA seeks comments on the
following:

13. Are there benefits to all required
tire markings, specifically, ply
description and ply rating; ‘tubeless’
marking, and ‘radial’ marking and seeks
information on the impacts of these
marking requirements on motor vehicle

4549 CFR.571.139, S5.5 (e), (f), (g), and (h).
46 See, e.g., 76 FR 73007 (Nov. 28, 2011).

safety? If there are potential safety
issues associated with the removal of
any required markings, how could such
safety issues be mitigated? Explain your
perspective, include specifics and any
data supporting your response.

14. What are the potential cost savings
associated with the removal of these
markings (ply description and ply
rating; ‘tubeless’ marking, and ‘radial’
marking)? Please provide any
supporting data for the estimates.

e. Other Tire-Related Issues

In response to a January 18, 2018,
request for comments on automated
driving systems (ADS),4” Bridgestone
America asked that NHTSA consider
new and emerging tire technologies to
reduce tire failures on ADS-equipped
vehicles.#8 It asked that NHTSA
consider how pneumatic tire
alternatives can be permitted as
compliance options for both ADS-
equipped vehicles and conventional
vehicles. Examples provided include
extended mobility tires; run-flat tires;
and non-pneumatic extended use tires.
NHTSA seeks comment on how existing
regulations can be revised to foster tire
innovation without adversely affecting
safety.

NHTSA has also received two
petitions for rulemaking to update tire
regulations and the agency is seeking
comments in this ANPRM to support its
response. First, in a December 3, 2010
petition,*9 the Tire and Rim Association
petitioned NHTSA to recognize 250 kPa
and 290 kPa as allowable maximum
inflation pressures for passenger car
tires in FMVSS No. 139, and to provide
a corresponding reference in FMVSS
No. 138. TRA stated that these tire sizes
have been recognized by the European
Tyre and Rim Technical Organization
and the Japanese Tyre Manufacturers
Association and have been approved
and published by ISO. TRA suggested
that no adjustments to test criteria
would be necessary, meaning that 250
kPa tires would be subject to the test
criteria for 240 kPa standard load tires
and 290 kPa tires would be subject to
the test criteria for 280 kPa extra load
tires.5¢ Although this would result in

4783 FR 2607.

48 NHTSA-2018-0009.

49NHTSA-2019-0011.

50 The December 3, 2010 petition states, that
based on the actions of the ISO Working Group on
passenger car tire loads, TRA, the European Tyre
and Rim Technical Organization, and the Japanese
Automobile Tyre Manufacturers Association have
adopted new guidelines for load ratings for future
size passenger car tires. These harmonize guidelines
have also been approved by ISO and are published
in ISO Standard 4000-1. The reference inflation
pressure for standard load tires is 250 kPa and 290
kPa for extra load tires. This program has been
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250 kPa and 290 kPa tires being subject
to slightly more stringent standards than
the 240 kPa and 280 kPa tires, higher
tire pressure equates to higher load
capacity. NHTSA seeks comment on
whether to amend FMVSS No. 139 as
requested by TRA (with a corresponding
amendment to FMVSS No. 138).

In a July 14, 2014 petition,5? TRA
requested that NHTSA revise the metric
conversion for T-type spare tires.
Currently, T-type spare tires have a
maximum inflation pressure of 420 kPa
(60 psi). Currently, the TRA year book
recognizes both 415 kPa and 420 kPa as
options for T-type spare tires with the
notation that NHTSA requires T-type
spare tires to be marked with a
maximum inflation pressure of 420 kPa.
ETRTO and JATMA only specify a
maximum inflation pressure of 420 kPa.
No change was suggested to the 60 psi
maximum inflation pressure. NHTSA
requests comment on whether this
change suggested by TRA is necessary
and would not reduce safety.

15. NHTSA seeks comments on the
following: Please provide information
about emerging tire technologies and
trends that may impact motor vehicle
safety.

16. Do existing regulations impede
tire innovation(s)? Please explain.

17. What regulatory actions are
needed to remove impediment(s) to tire
innovation without adversely affecting
safety?

IV. Public Participation

a. How can I influence NHTSA’s
thinking on this rulemaking?

Your comments will help us improve
this rulemaking. NHTSA invites you to
provide different views on options
NHTSA discusses, new approaches the
agency has not considered, new data,
descriptions of how this ANPRM may
affect you, or other relevant information.

NHTSA welcomes public review of on
all aspects of this ANPRM, but request
comments on specific issues throughout
this document. NHTSA will consider
the comments and information received
in developing its eventual proposal for
how to proceed with updating
requirements for motor vehicles. Your
comments will be most effective if you
follow the suggestions below:

e Explain your views and reasoning
as clearly as possible.

e Provide solid technical and cost
data to support your views.

¢ If you estimate potential costs,
explain how you arrived at the estimate.

reviewed and accepted by most of the vehicle
manufacturers in United States, Europe and Japan.
These proposed additions do not include any
changes to the test inflation pressure criteria.

51 Docket No. NHTSA-2014-0009-0003.

o Tell NHTSA which parts of the
ANPRM you support, as well as those
with which you disagree.

» Provide specific examples to
illustrate your concerns.

o Offer specific alternatives.

e Refer your comments to specific
sections of the ANPRM, such as the
units or page numbers of the preamble.

b. How do I prepare and submit
comments?

Your comments must be written and
in English. To ensure that your
comments are filed correctly in the
Docket, please include the docket umber
of this document located at the
beginning of this notice in your
comments.

Your primary comments should not
be more than 15 pages long.52 You may
attach additional documents to your
primary comments, such as supporting
data or research. There is no limit on the
length of the attachments.

Please submit one copy of your
comments (two if submitting by mail or
hand delivery), including the
attachments, to the docket via one of the
methods identified under the
ADDRESSES section at the begging of this
document. If you are submitting
comments electronically as a PDF
(Adobe) file, we ask that the documents
submitted be scanned using an Optical
Character Recognition (OCR) process,
thus allowing NHTSA to search and
copy certain portions of your
submission.

Please note that pursuant to the Data
Quality Act, for substantive data to be
relied upon and used by the agency, it
must meet the information quality
standards set forth in the OMB and DOT
Data Quality Act guidelines.
Accordingly, NHTSA encourages you to
consult the guidelines in preparing your
comments. DOT’s guidelines may be
accessed at www.transportation.gov/
regulations/dot-information-
dissemination-quality-guidelines.

Privacy Act: Anyone can search the
electronic form of all comments
received into any of our dockets by the
name of the individual submitting the
comment (or signing the comment, if
submitted on behalf of an association,
business, labor union, etc.). You may
review DOT’s complete Privacy Act
statement published in the Federal
Register on April 11, 2000 (65 FR
19477-78) or you may visit http://
www.transportation.gov/privacy.

5249 CFR 553.21.

c. How can I be sure that my comments
were received?

If you submit comments by hard copy
and wish Docket Management to notify
you upon its receipt of your comments,
enclose a self-addressed, stamped
postcard in the envelope containing
your comments. Upon receiving your
comments, Docket Management will
return the postcard by mail. If you
submit comments electronically, your
comments should appear automatically
in the docket number at the beginning
of this notice on http://
www.regulations.gov. If they do not
appear within two weeks of posting, we
suggest that you call the Docket
Management Facility at 202—-366-9826.

d. How do I submit confidential
business information?

If you wish to submit any information
under a claim of confidentiality, you
should submit three copies of your
complete submission, including the
information that you claim to be
confidential business information, to the
Chief Counsel, NHTSA, U.S.
Department of Transportation, 1200
New Jersey Avenue SE, Washington, DC
20590. In addition, you should submit
a copy from which you have deleted the
claimed confidential business
information to Docket Management,
either in hard copy at the address given
above under ADDRESSES, or
electronically through regulations.gov.
When you send a comment containing
information claimed to be confidential
business information, you should
include a cover letter setting forth the
information specified in 49 CFR part
512.

e. Will the agency consider late
comments?

NHTSA will consider all comments
received to the docket before the close
of business on the comment closing date
indicated above under the DATES
section. NHTSA will consider these
additional comments to the extent
possible, but we caution that we may
not be able to fully address those
comments prior to the agency’s
proposal.

f. How can I read the comments
submitted by other people?

You may read the comments received
by Docket Management in hard copy at
the address given above under the
ADDRESSES section. The hours of the
Docket Management office are indicated
above in the same location. You may
also read the comments on the internet
by doing the following:

(1) Go to http://www.regulations.gov.


http://www.transportation.gov/regulations/dot-information-dissemination-quality-guidelines
http://www.transportation.gov/regulations/dot-information-dissemination-quality-guidelines
http://www.transportation.gov/regulations/dot-information-dissemination-quality-guidelines
http://www.transportation.gov/privacy
http://www.transportation.gov/privacy
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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(2) Regulations.gov provides two basic
methods of searching to retrieve dockets
and docket materials that are available
in the system:

a. The search box on the home page
which conducts a simple full-text search
of the website, into which you can type
the docket number of this notice and

b. “Advanced Search,” which is
linked on the regulations.gov home
page, and which displays various
indexed fields such as the docket name,
docket identification number, phase of
the action, initiating office, date of
issuance, document title, document
identification number, type of
document, Federal Register reference,
CFR citation, etc. Each data field in the
advanced search function may be
searched independently or in
combination with other fields, as
desired. Each search yields a
simultaneous display of all available
information found in regulations.gov
that is relevant to the requested subject
or topic.

(3) Once you locate the docket at
http://www.regulations.gov, you can
download the comments you wish to
read. We note that since comments are
often imaged documents rather than
word processing documents (e.g., PDF
rather than Microsoft Word), some
comments may not be word-searchable.

Please note that, even after the
comment closing date, NHTSA will
continue to file relevant information in
the Docket as it becomes available.
Further, some people may submit late
comments. Accordingly, NHTSA
recommends that you periodically
check the Docket for new material.

V. Rulemaking Notices and Analyses

a. Executive Orders 12866, 13563, and
DOT Regulatory Policies and Procedures

NHTSA has considered the impact of
this ANPRM under Executive Order
12866, Executive Order 13563, and DOT
Order 2100.6, “Policies and Procedures
for Rulemakings.” This rulemaking has
been determined to be not “significant”
under the Department of
Transportation’s regulatory policies and
procedures and the policies of the Office
of Management and Budget. Because
NHTSA does not have sufficient
information to formulate a proposal on
all of the issues discussed in this notice,
NHTSA cannot estimate the costs and
benefits of this ANPRM. However,
NHTSA requests comments on the costs
and benefits of any of the regulatory
actions suggested in this ANPRM or by
any commenter.

b. Executive Order 13771 (Reducing
Regulation and Controlling Regulatory
Costs)

This action is not subject to the
requirements of E.O. 13771 (82 FR 9339,
February 3, 2017) because it is an
advance notice of proposed rulemaking.

c. Regulatory Flexibility Act

Pursuant to the Regulatory Flexibility
Act, 5 U.S.C. 601 et seq., no analysis is
required for an ANPRM. However,
vehicle manufacturers and equipment
manufacturers are encouraged to
comment if they identify any aspects of
the potential rulemaking that may apply
to them.

d. Executive Order 13132 (Federalism)

As an ANPRM, NHTSA does not
believe that this document raises
sufficient federalism implications to
warrant the preparation of a federalism
assessment. NHTSA believes that
federalism issues would be more
appropriately considered if and when
the agency proposes changes to its tire
regulations.

e. Executive Order 12988 (Civil Justice
Reform)

With respect to the review of the
promulgation of a new regulation,
section 3(b) of Executive Order 12988,
“Civil Justice Reform” (61 FR 4729,
February 7, 1996) requires that
Executive agencies make every
reasonable effort to ensure that the
regulation: (1) Clearly specifies the
preemptive effect; (2) clearly specifies
the effect on existing Federal law or
regulation; (3) provides a clear legal
standard for affected conduct, while
promoting simplification and burden
reduction; (4) clearly specifies the
retroactive effect, if any; (5) adequately
defines key terms; and (6) addresses
other important issues affecting clarity
and general draftsmanship under any
guidelines issues by the Attorney
General. This document is consistent
with that requirement.

f. Paperwork Reduction Act

Under the Paperwork Reduction Act
of 1995 (PRA), a person is not required
to respond to a collection of information
by a Federal agency unless the
collection displays a valid OMB control
number. There are no information
collection requirements associated with
this ANPRM. Any information
collection requirements and the
associated burdens will be discussed in
detail once a proposal has been issued.

g. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) requires NHTSA to
evaluate and use existing voluntary
consensus standards in its regulatory
activities unless doing so would be
inconsistent with applicable law (e.g.,
the statutory provisions regarding
NHTSA’s vehicle safety authority) or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies, such as the Society of
Automotive Engineers. The NTTAA
directs us to provide Congress (through
OMB) with explanations when we
decide not to use available and
applicable voluntary consensus
standards. As NHTSA has not yet
developed specific regulatory
requirements, the NTTAA does not
apply for purposes of this ANPRM.

h. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 requires agencies to prepare a
written assessment of the costs, benefits,
and other effects of proposed or final
rules that include a Federal mandate
likely to result in the expenditure of
State, local, or tribal governments, in the
aggregate, or by the private sector, of
more than $100 million annually
(adjusted for inflation with base year of
1995). NHTSA has determined that this
ANPRM would not result in
expenditures by State, local, or tribal
governments, in the aggregate, or by the
private sector, in excess of $100 million
annually.

i. National Environmental Policy Act

NHTSA has analyzed this rulemaking
action for the purposes of the National
Environmental Policy Act. The agency
has preliminarily determined that
implementation of this rulemaking
action would not have any significant
impact on the quality of the human
environment.

j. Plain Language

The Plain Language Writing Act of
2010 (Pub. L. 111-274) requires that
federal agencies write documents in a
clear, concise, and well-organized
manner. While the Act does not cover
regulations, Executive Orders 12866 and
13563 require each agency to write all
notices in plain language that is simple
and easy to understand. Application of
the principles of plain language
includes consideration of the following
questions:


http://www.regulations.gov
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e Have we organized the material to
suit the public’s needs?

e Are the requirements in the notice
clearly stated?

¢ Does the notice contain technical
language or jargon that is not clear?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the rule easier to
understand?

e Would more (but shorter) sections
be better?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

If you have any responses to these
questions, please include them in your
comments on this proposal.

k. Regulatory Identifier Number (RIN)

The Department of Transportation
assigns a regulation identifier number
(RIN) to each regulatory action listed in
the Unified Agenda of Federal
Regulations. The Regulatory Information
Service Center publishes the Unified
Agenda in April and October of each
year. You may use the RIN contained in
the heading at the beginning of this

document to find this action in the
Unified Agenda.

Issued in Washington, DC, under authority
delegated in 49 CFR part 1.95 and 501.5.
James Clayton Owens,

Acting Administrator.
[FR Doc. 2019-27209 Filed 12—18-19; 8:45 am]
BILLING CODE 4910-59-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[4500090022]

Endangered and Threatened Wildlife
and Plants; Five Species Not
Warranted for Listing as Endangered
or Threatened Species

AGENCY: Fish and Wildlife Service,
Interior.
ACTION: Notice of findings.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce 12-

month findings on petitions to list three
species as endangered or threatened
species under the Endangered Species
Act of 1973, as amended (Act) and two
additional findings that current
candidate species no longer warrant
listing. After a thorough review of the
best scientific and commercial data
available, we find that it is not
warranted at this time to list the Ozark
chub, purpledisk honeycombhead, red
tree vole (North Oregon Coast distinct
population segment (DPS)), sand
verbena moth, and skiff milkvetch.
However, we ask the public to submit to
us at any time any new information
relevant to the status of any of the
species mentioned above or their
habitats.

DATES: The findings in this document
were made on December 19, 2019.

ADDRESSES: Detailed descriptions of the
basis for each of these findings are
available on the internet at http://
www.regulations.gov under the
following docket numbers:

Species

Docket No.

Ozark chub
Purpledisk honeycombhead
Red tree vole (North Oregon Coast DPS) ..
Sand verbena moth ...
Skiff milkvetch

FWS-R4-ES-2019-0094
FWS-R4-ES-2019-0095
FWS-R1-ES-2019-0096
FWS-R1-ES-2010-0096
FWS-R6-ES-2019-0097

Supporting information used to
prepare these findings is available for
public inspection, by appointment,
during normal business hours, by
contacting the appropriate person, as

specified under FOR FURTHER

under FOR FURTHER INFORMATION

INFORMATION CONTACT. Please submit any CONTACT.

new information, materials, comments,
or questions concerning these findings
to the appropriate person, as specified

FOR FURTHER INFORMATION CONTACT:

Species

Contact Information

Ozark chub
Purpledisk honeycombhead
Red tree vole
Sand verbena moth ...
Skiff milkvetch .......coooviiie

Melvin Tobin, Supervisor, Arkansas Ecological Services Field Office, 501-513-4473.

Tom McCoy, Field Supervisor, South Carolina Ecological Services Field Office, 843-727-4707, ext. 227.
Paul Henson, State Supervisor, Oregon Fish and Wildlife Office, 503-231-6179.

Brad Thompson, Acting State Supervisor, Washington Office of Fish and Wildlife, 360—-753-9440.

Ann Timberman, Field Supervisor, Western Colorado Ecological Services Office, 970-628-7181.

If you use a telecommunications
device for the deaf (TDD), please call the
Federal Relay Service at 800-877—8339.

SUPPLEMENTARY INFORMATION:
Background

Under section 4(b)(3)(B) of the Act (16
U.S.C. 1531 et seq.), we are required to
make a finding whether or not a
petitioned action is warranted within 12
months after receiving any petition that
we have determined contains
substantial scientific or commercial
information indicating that the
petitioned action may be warranted
(“12-month finding”). We must make a

finding that the petitioned action is: (1)
Not warranted; (2) warranted; or (3)
warranted but precluded. “Warranted
but precluded” means that (a) the
petitioned action is warranted, but the
immediate proposal of a regulation
implementing the petitioned action is
precluded by other pending proposals to
determine whether species are
endangered or threatened species, and
(b) expeditious progress is being made
to add qualified species to the Lists of
Endangered and Threatened Wildlife
and Plants (Lists) and to remove from
the Lists species for which the
protections of the Act are no longer

necessary. Section 4(b)(3)(C) of the Act
requires that, when we find that a
petitioned action is warranted but
precluded, we treat the petition as
though resubmitted on the date of such
finding, that is, requiring that a
subsequent finding be made within 12
months of that date. We must publish
these 12-month findings in the Federal
Register.

Summary of Information Pertaining to
the Five Factors

Section 4 of the Act (16 U.S.C. 1533)
and the implementing regulations at
part 424 of title 50 of the Code of
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Federal Regulations (50 CFR part 424)
set forth procedures for adding species
to, removing species from, or
reclassifying species on the Lists. The
Act defines “endangered species” as
any species that is in danger of
extinction throughout all or a significant
portion of its range (16 U.S.C. 1532(6)),
and ‘“threatened species” as any species
that is likely to become an endangered
species within the foreseeable future
throughout all or a significant portion of
its range (16 U.S.C. 1532(20)). Under
section 4(a)(1) of the Act, a species may
be determined to be an endangered
species or a threatened species because
of any of the following five factors:

(A) The present or threatened
destruction, modification, or
curtailment of its habitat or range;

(B) Overutilization for commercial,
recreational, scientific, or educational
purposes;

(C) Disease or predation;

(D) The inadequacy of existing
regulatory mechanisms; or

(E) Other natural or manmade factors
affecting its continued existence.

In considering whether a species may
meet the definition of an endangered
species or a threatened species because
of any of the five factors, we must look
beyond the mere exposure of the species
to the stressor to determine whether the
species responds to the stressor in a way
that causes actual impacts to the
species. If there is exposure to a stressor,
but no response, or only a positive
response, that stressor does not cause a
species to meet the definition of an
endangered species or a threatened
species. If there is exposure and the
species responds negatively, we
determine whether that stressor drives
or contributes to the risk of extinction
of the species such that the species
warrants listing as an endangered or
threatened species. The mere
identification of stressors that could
affect a species negatively is not
sufficient to compel a finding that
listing is or remains warranted. For a
species to be listed or remain listed, we
require evidence that these stressors are
operative threats to the species or its
habitat, either singly or in combination,
to the point that the species meets the
definition of an endangered or a
threatened species under the Act.

In conducting our evaluation of the
five factors provided in section 4(a)(1) of
the Act to determine whether the Ozark
chub (Erimystax harryi), purpledisk
honeycombhead (Balduina
atropurpurea), North Oregon Coast DPS
of red tree vole (Arborimus
longicaudus), sand verbena moth
(Copablepharon fuscum), and skiff
milkvetch (Astragalus microcymbus)

meet the definition of “endangered
species” or “‘threatened species,” we
considered and thoroughly evaluated
the best scientific and commercial data
available regarding the past, present,
and future stressors and threats. We
reviewed the petitions, information
available in our files, and other
available published and unpublished
information. These evaluations may
include information from recognized
experts; Federal, State, and tribal
governments; academic institutions;
foreign governments; private entities;
and other members of the public.

The species assessments for the Ozark
chub, purpledisk honeycombhead,
North Oregon Coast DPS of red tree
vole, sand verbena moth, and skiff
milkvetch contain more-detailed
biological information, a thorough
analysis of the listing factors, and an
explanation of why we determined that
these species do not meet the definition
of an endangered species or a threatened
species. This supporting information
can be found on the internet at http://
www.regulations.gov under the
appropriate docket number (see
ADDRESSES, above). The following are
informational summaries for each of the
findings in this document.

Ozark Chub

Previous Federal Actions

On April 20, 2010, we received a
petition from the Center for Biological
Diversity (CBD), Alabama Rivers
Alliance, Clinch Coalition, Dogwood
Alliance, Gulf Restoration Network,
Tennessee Forests Council, West
Virginia Highlands Conservancy, Tierra
Curry, and Noah Greenwald (referred to
below as the CBD petition) to list 404
aquatic, riparian, and wetland species,
including the Ozark chub, from the
southeastern United States as
endangered or threatened species under
the Act. On September 27, 2011, we
published in the Federal Register (76
FR 59836) a 90-day finding in which we
announced that the petition contained
substantial information indicating
listing may be warranted for the Ozark
chub. This document constitutes our 12-
month finding on the April 20, 2010,
petition to list the Ozark chub under the
Act.

Summary of Finding

The Ozark chub is a small, slender,
freshwater fish in the minnow family,
Cyprinidae, found in the White River
basin in Arkansas and Missouri and the
upper St. Francis River Basin in
Missouri. Adult Ozark chubs most
frequently occur in runs and riffles
approximately 45-60 centimeters deep

over gravel, habitat directly below
riffles, or shallow pools with noticeable
current. Young individuals occupy
backwater and shoreline or side channel
habitats with low velocity, such as the
shallow marginal areas of pool
headwaters. Spawning occurs in April
and May, with eggs deposited in clean
gravel substrate. The average life span
for females is about 3.5 years, whereas
most males survive a little more than 2
years. Ozark chubs feed primarily on or
near the stream bottom, consuming
detritus composed of diatomaceous
algae and bacteria in the winter, adding
drifting algae and plant matter to their
diet in the other seasons. Invertebrate
insects, likely ingested incidentally,
make up a much smaller portion (less
than 10 percent) of the diet.

We have carefully assessed the best
scientific and commercial data available
regarding the past, present, and future
threats to the Ozark chub, and we
evaluated all relevant factors under the
five listing factors, including any
regulatory mechanisms and
conservation measures addressing these
stressors. The primary stressors affecting
the Ozark chub’s biological status
include large dams and their
impoundments, and water quality
impairment, including sedimentation.
Altered natural flow in the
impoundments formed by dams and in
the tailwaters below dams has made
habitat unsuitable in several stream and
river segments historically occupied by
Ozark chubs, and has fragmented
populations. Water quality is impaired
in some stream reaches within each
watershed currently occupied by the
chub. Predominant sources of water
quality impairment are agriculture,
forestry, mining, and urban
development.

While threats have acted on the
species to reduce available habitat, the
Ozark chub persists in 22 of 23
historically occupied watersheds, and
the breadth of the species’ range has not
changed. A majority of the range is
rural, and large increases in
urbanization are not anticipated, nor are
any additional large high-head dams
likely to be constructed. Many of the
water-quality problems affecting the
species currently are the legacy of past
land-use practices that no longer or
rarely occur. Currently 3, 14, and 5 of
the occupied watersheds contain
populations in high, moderate, and low
condition, respectively. Based on
current trends in population growth and
land development, no extirpations are
predicted. In addition, State-designated
special use waters and Federal lands
managed by the U.S. Forest Service and
National Park Service—including 135
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miles of the Buffalo River, which
harbors a high-condition population—
will continue to protect large areas of
the species’ habitat.

Therefore, we find that listing the
Ozark chub as an endangered species or
threatened species under the Act is not
warranted. A detailed discussion of the
basis for this finding can be found in the
Ozark chub species assessment and
other supporting documents (see
ADDRESSES, above).

Purpledisk Honeycombhead
Previous Federal Actions

On April 20, 2010, we received the
CBD petition to list 404 aquatic,
riparian, and wetland species, including
purpledisk honeycombhead, from the
southeastern United States as
endangered or threatened species under
the Act. On September 27, 2011, we
published in the Federal Register (76
FR 59836) a 90-day finding in which we
announced that the petition contained
substantial information indicating
listing may be warranted for purpledisk
honeycombhead. This document
constitutes our 12-month finding on the
April 20, 2010, petition to list
purpledisk honeycombhead under the
Act.

Summary of Finding

Purpledisk honeycombhead is a
perennial herb found in pine savanna
and flatwood ecosystems of Florida,
Georgia, South Carolina, North Carolina,
and (historically) Alabama. It is
distinguished from other species in the
genus by its dark purple disk flowers.
Purpledisk honeycombhead occurs in a
variety of habitat types where moisture
and light are conducive for growth
throughout the pine savanna and
flatwood ecosystem. Large-scale or
small-scale disturbance caused
primarily by fire has shaped and
characterized the wet pine savannas,
seepage slopes, and pitcherplant bogs of
the southeastern Coastal Plain where
purpledisk honeycombhead occurs.

Of the 79 purpledisk honeycombhead
populations, 38 remain extant across the
historical range. Currently, purpledisk
honeycombhead is extant in Bladen
County in North Carolina; Richland
County in South Carolina; Ben Hill,
Charlton, Coffee, Colquitt, Cook, Evans,
Irwin, Jeff Davis, Jenkins, Liberty,
Tattnall, Long, Toombs, Turner, and
Worth Counties in Georgia; and Clay,
Duval, and Nassau Counties in Florida.

We have carefully assessed the best
scientific and commercial data available
regarding the past, present, and future
threats to purpledisk honeycombhead,
and we evaluated all relevant factors

under the five listing factors, including
any regulatory mechanisms and
conservation measures addressing these
stressors. The primary stressors affecting
purpledisk honeycombhead’s biological
status are habitat-based: Habitat loss due
to development or land conversion (e.g.,
agriculture, pine plantations, etc.) and
habitat degradation due to fire
suppression. Across purpledisk
honeycombhead’s range, the transition
zone between longleaf pine uplands and
aquatic wetlands has been heavily
affected by habitat destruction and
modification. Large tracts of land,
containing both uplands and aquatic
wetlands, are needed to protect these
transitions zones. Further, purpledisk
honeycombhead and its habitat requires
frequent fire prescription to maintain
the open conditions in these mesic
transition zones to abate woody
encroachment and facilitate nutrient
releases. Other potential factors
influencing the viability of purpledisk
honeycombhead include nonnative,
invasive species (i.e., feral hogs) and
climate change. However, land
management (prescribed fire, mowing,
and mechanical treatment of woody
vegetation) occurring on protected lands
and some private lands is beneficial to
purpledisk honeycombhead by
maintaining suitable habitat conditions,
and most of the high- to moderate-
resiliency populations occur on
protected lands with active
management.

Impacts from habitat destruction and
modification and fire suppression do
not appear to be affecting high- or
moderate-resiliency purpledisk
honeycombhead populations. In the
foreseeable future, purpledisk
honeycombhead is predicted to have a
core of high- and moderate-resiliency
populations within three representative
units on lands (including protected
lands) on which management provides
suitable habitat for the species. In
addition, management on protected
lands is predicted to continue providing
a core of relatively secure populations
such that the species will not become in
danger of extinction in the foreseeable
future.

Therefore, we find that listing
purpledisk honeycombhead as an
endangered species or threatened
species under the Act is not warranted.
A detailed discussion of the basis for
this finding can be found in the
purpledisk honeycombhead species
assessment and other supporting
documents (see ADDRESSES, above).

Red Tree Vole (North Oregon Coast
DPS)

Previous Federal Actions

On June 18, 2007 we received a
petition from Center for Biological
Diversity, Oregon Chapter of the Sierra
Club, Audubon Society of Portland,
Cascadia Wildlands Project, and
OregonWild to list the north Oregon
coast Distinct Population Segment (DPS)
of the red tree vole as endangered or
threatened under the Act. On October
28, 2008, we published a 90-day finding
in the Federal Register (73 FR 63919)
concluding that the petition presented
substantial information indicating that
listing the north Oregon coast DPS of
the red tree vole may be warranted. On
October 13, 2011, we published in the
Federal Register (76 FR 63720) a 12-
month finding in which we stated that
listing the north Oregon coast
population of the red tree vole as a DPS
was warranted primarily due to habitat
loss. However, listing was precluded at
that time by higher priority actions, and
the DPS of the red tree vole was added
to the candidate species lists. From 2012
through 2016, we addressed the status
of the north Oregon coast DPS of the red
tree vole annually in our candidate
notice of review, with the determination
that listing was warranted but precluded
(see 77 FR 69994, November 21, 2012;
78 FR 70104, November 22, 2013; 79 FR
72450, December 5, 2014; 80 FR 80584,
December 24, 2015; 81 FR 87246,
December 2, 2016).

Summary of Finding

Red tree voles are small, mouse-sized,
arboreal rodents that live in conifer
forests. They spend almost all of their
time in the tree canopy; if they do come
to the ground, it is typically only to
move quickly between trees. The north
Oregon coast population of the red tree
vole is found in the conifer forests of the
following counties in Oregon: Clatsop,
Columbia, Tillamook, Washington,
Yambhill, Polk, Lincoln, Benton, and
Lane. Their principal food is conifer
needles, predominantly Douglas-fir
(Pseudotsuga menziesii) but also
western hemlock (Tsuga heterophylla);
they are one of the few animals to
persist on this diet. The needs of
individual red tree voles are met in
conifer forest stands with: (1) Connected
tree canopies to facilitate foraging and
dispersal, and to minimize time on the
ground that may increase predation risk;
(2) available structures to support nests;
and (3) structural complexity and taller
trees that likely reduce visibility and
vulnerability to predators. These
features are more common in older
forests (greater than 80 years old).
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We have carefully assessed the best
scientific and commercial data
regarding the past, present, and future
threats to the north Oregon coast
population of the red tree vole, and we
evaluated all relevant factors under the
five listing factors, including any
regulatory mechanisms and
conservation measures addressing these
stressors. Since the development of our
2016 CNOR, tree vole habitat was
modeled across the DPS, and we were
able to use that spatial data to more
robustly assess existing habitat
conditions, population resiliency, and
associated future trends in a way that
had been previously unattainable.
Specifically, the spatial habitat layer
allowed us to consider distribution of
habitat and model clusters of occupied
habitat to serve as proxies for red tree
vole subpopulations or management
units on which to do an analysis of
resiliency, redundancy, and
representation for the status assessment.
This modeling indicated that 26 percent
of the DPS area was suitable habitat, as
compared to the 11 percent that the
model we used in our previous status
reviews had predicted. By projecting
habitat trends in future scenarios, we
developed a more informed picture of
the future than had been available for
the 2016 CNOR.

The primary stressors affecting the
north Oregon coast population of the
red tree vole include habitat loss and
fragmentation due to timber harvest and
wildfire. Despite impacts from these
stressors and some observed decline in
abundance, the red tree vole in this area
has maintained resilient populations
over time, primarily in the two large
habitat clusters under Federal
management, the Nestucca Block and
South Block. Although we predict some
continued impacts from these stressors
in the future, we anticipate these two
large habitat clusters will continue to
maintain resiliency and provide
redundancy across a large portion of the
DPS. Furthermore, it is reasonable to
expect the Tillamook State Forest and
Kilchis River clusters to increase and
expand their areas based on habitat
succession in the adjoining landscape.
A portion of the State Forest land
adjoining these two clusters will likely
mature into red tree vole habitat (80
years old or older) over the coming
years, thereby increasing the footprint of
these two clusters, and even connecting
them. With respect to future
representation of the red tree vole, the
two large habitat clusters will continue
to maintain both the Sitka spruce (Picea
sitchensis) and western hemlock (Tsuga

heterophylla) vegetation zones even in
light of climate change.

For these reasons, we find that these
stressors do not, alone or in
combination, rise to a level that causes
the north Oregon coast population of the
red tree vole to meet the definition of an
endangered species or a threatened
species. Therefore, we find that listing
the north Oregon coast DPS of the red
tree vole as an endangered species or
threatened species is not warranted. A
detailed discussion of the basis for this
finding can be found in the species
assessment forms for the north Oregon
coast population of the red tree vole and
in other supporting documents (see
ADDRESSES, above).

Sand Verbena Moth

Previous Federal Actions

On February 17, 2010, we received a
petition, dated February 4, 2010, from
WildEarth Guardians and the Xerces
Society for Invertebrate Conservation
requesting that the sand verbena moth
be listed as endangered or threatened
throughout its entire range. On February
17, 2011, we published in the Federal
Register (76 FR 9309) a 90-day finding
that the petition presented substantial
information indicating that listing the
sand verbena moth may be warranted.
This document constitutes our 12-
month finding on the February 4, 2010,
petition to list the sand verbena moth
under the Act.

Summary of Finding

The sand verbena moth
(Copablepharon fuscum) belongs to the
second-largest family of the owlet moths
(Noctuidae). It is a nocturnal moth that
has a short flight period from mid-May
to early July. Over the last 20 years, it
has been detected at 11 sites: 5 in
Canada and 6 in the State of
Washington. Our status analysis
indicated that six of these sites may
currently support populations and are
located in low-lying nearshore areas
around the Salish Sea; three of these are
in Canada on Vancouver Island, and
three are in Washington in areas around
the Puget Sound. These six sites (and 10
of the 11 total detection sites) occur in
the rain shadows of the Coast
Mountains on Vancouver Island or the
Olympic Mountains in Washington. We
do not have enough information to
determine if the remaining five sites
currently support populations of sand
verbena moth.

Like all species of Copablepharon, the
sand verbena moth occurs in light sandy
soils, and most are restricted to active
dunes. However, the sand verbena moth
is unique in the genus in that it

completes its entire life cycle on and
around the yellow sand verbena plant
(Abronia latifolia). The moth has an
obligate mutualistic relationship with
yellow sand verbena (i.e., the moth
feeds on the plant during immature
stages and provides pollination services
in its adult phase). To the best of our
understanding, the ecological needs of
the sand verbena moth include the
following features: Flowering patches of
yellow sand verbena with total leaf
cover greater than 400 to 500 square
meters (0.04 to 0.05 hectares, or 0.10 to
0.12 acres), greater than 25 percent leaf
cover of total area, and high flower
production from May through July;
loose, well-drained, sandy soil away
from the tidal inundation zone; and
climate associations for yellow sand
verbena that support the sand verbena
moth, such as 30-year normal
precipitation of less than 1,950
millimeters (77 inches) and 30-year
normal temperature greater than 7.47
degrees Celsius (45 degrees Fahrenheit).
We have carefully assessed the best
scientific and commercial data available
regarding the past, present, and future
threats to the sand verbena moth, and
we evaluated all relevant factors under
the five listing factors, including any
regulatory mechanisms and
conservation measures addressing
stressors to the species. The primary
stressors affecting the sand verbena
moth’s biological status include the
effects of current and future habitat loss,
modification, and fragmentation (Factor
A) from erosion, inundation, recreation,
development, and invasive species.
Habitat appears to be exposed to
stressors at all sites. Based on the
available data, we cannot determine
whether there is a declining or
increasing population trend at the sites
that may currently support populations,
or whether the range of the species has
contracted or expanded. Although there
is no information on the average or
maximum dispersal distance of the sand
verbena moth, the species may possess
the potential for long-distance dispersal
capacity, and therefore may be able to
colonize patches of yellow sand verbena
that are separated by great distances.
Projections show that sea-level rise
and storms may lead to an increase in
inundation events, potentially affecting
the low-lying sites where the species
has been detected. While these
projections may appear concerning,
there is much uncertainty with regard to
the response of the sand verbena moth
over time to changes in habitat,
including inundation events. The beach
dune system that supports yellow sand
verbena is naturally dynamic with
regular erosion and accretion, and it
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remains unknown whether that
dynamic quality will allow the system
to adapt and integrate future local
disturbance events due to the effects of
climate change. For example, future
local disturbances could cause the loss
of sand verbena moth and its habitat at
detection sites, or they could instead
lead to a slow shift in the species’
distribution over time or the creation of
new habitat due to accretion. The best
scientific and commercial data available
appear to point towards adaptation and
integration because in the years since
we received the petition to list the
species in 2010, additional sites with
positive detections of the moth have
been discovered. In addition, although
the species does not appear to be
abundant, the sand verbena moth’s
distribution across a relatively large area
(for a narrow endemic) makes it possible
for the species to maintain viability in
the midst of local disturbance events.

Therefore, we find that listing the
sand verbena moth as an endangered
species or threatened species under the
Act is not warranted. A detailed
discussion of the basis for this finding
can be found in the sand verbena moth
species assessment and other supporting
documents (see ADDRESSES, above).

Skiff Milkvetch

Previous Federal Actions

On July 30, 2007, we received a
petition dated July 24, 2007, from Forest
Guardians (now WildEarth Guardians)
requesting that 206 species that occur in
our Mountain Prairie Region be listed as
either endangered or threatened under
the Act, including skiff milkvetch. On
August 18, 2009, we published a partial
90-day finding in the Federal Register
(74 FR 41649) concluding that the
petition presented substantial
information indicating that listing the
skiff milkvetch may be warranted. On
December 15, 2010, we published a 12-
month finding in the Federal Register
(75 FR 78514) in which we stated that
listing skiff milkvetch as endangered or
threatened was warranted primarily due
to threats from off-road vehicle use and
drought. However, listing was
precluded at that time by higher-priority
actions, and the species was added to
the candidate species list. From 2011
through 2016, we addressed the status
of skiff milkvetch annually in our
candidate notice of review, with the
determination that listing was
warranted but precluded (see 76 FR
66370, October 26, 2011; 77 FR 69994,
November 21, 2012; 78 FR 70104,
November 22, 2013; 79 FR 72450,
December 5, 2014; 80 FR 80584,

December 24, 2015; 81 FR 87246,
December 2, 2016).

Summary of Finding

Skiff milkvetch is a narrow endemic
perennial plant known to occur only in
Gunnison and Saguache Counties in
Colorado. The species occurs primarily
on land administered by the Bureau of
Land Management (BLM), but also is
found on small amounts of private land
in the sagebrush steppe ecosystem. Skiff
milkvetch habitat occupies
approximately 310 acres (125 hectares).
The majority of skiff milkvetch
individuals are found along the South
Beaver Creek drainage, containing
approximately 93 percent of the species’
known range; approximately 7 percent
is found along the Cebolla Creek
drainage. The South Beaver Creek
subpopulations are located within an
area designated as the South Beaver
Creek Area of Critical Environmental
Concern (ACEC) that is managed by the
BLM.

Skiff milkvetch plants emerge in early
spring and usually begin to flower from
mid- to late May, into October. Skiff
milkvetch is known to reproduce via
mast seeding events (e.g., the
production of many seeds by a plant
every 2 or more years in regional
synchrony with other plants of the same
species), which are related to
environmental conditions such as
precipitation. The majority of
individuals live 2 to 3 years; however,
some individuals can exhibit whole
plant dormancy, allowing them to live
beyond 20 years. Annual population
monitoring for skiff milkvetch on BLM-
managed lands since 1995 indicates that
skiff milkvetch is stable in overall
population size over the long term.
Despite statistically significant short-
term population declines that have been
documented during periods of drought,
the species has been known to increase
in abundance after periods of increased
precipitation.

We have carefully assessed the best
scientific and commercial data available
regarding the past, present, and future
threats to skiff milkvetch (including re-
evaluating stressors considered in
previous Federal decisions and CNORs
using updated data and analysis), and
we evaluated all relevant factors under
the five listing factors, including any
regulatory mechanisms and
conservation measures addressing these
stressors. The primary stressors affecting
skiff milkvetch’s biological status
include periodic drought and climate
change. Other stressors were only found
to be having effects on individuals or
local areas, or their impacts were not as
great as previously thought. We found

that the species’ current viability is
characterized by persistence on the
landscape as a narrow endemic species
with a stable population size over the
long term, a lack of stressors other than
drought and climate change, and
protections in place on BLM lands.
These protections cover approximately
80 percent of the species’ range, and
include the South Beaver Creek ACEC,
which was designated to protect skiff
milkvetch, and designation of a State
natural area. Seasonal dormancy may
also provide protection from
environmental change, as evidenced by
recovery of individuals with above-
ground growth after recent population
declines. Given the levels of resiliency
currently present in each analysis unit,
the stability of the population over the
long term, protections in place, and the
life-history characteristics of the
species, we believe skiff milkvetch
currently has sufficient ability to
withstand stochastic and catastrophic
events and adapt to changes. Looking
into the foreseeable future, we
anticipate that, overall, the persistence
of the species within the large Beaver
Creek analysis unit combined with the
ability to withstand drought through
seasonal dormancy provide the species
with sufficient levels of resiliency to
future stochastic events through 2050.
Despite the projected loss of some
smaller subpopulations, we anticipate
the species will still have multiple
subpopulations across its narrow range,
such that it will still have limited but
sufficient ability to withstand
catastrophic events and to adapt to
changing conditions.

Therefore, we find that listing the
skiff milkvetch as an endangered
species or threatened species under the
Act is not warranted. A detailed
discussion of the basis for this finding
can be found in the skiff milkvetch
species assessment and other supporting
documents (see ADDRESSES, above).

New Information

We request that you submit any new
information concerning the taxonomy
of, biology of, ecology of, status of, or
stressors to the Ozark chub, purpledisk
honeycombhead, North Oregon Coast
DPS of red tree vole, sand verbena moth,
and skiff milkvetch to the appropriate
person, as specified under FOR FURTHER
INFORMATION CONTACT, whenever it
becomes available. New information
will help us monitor these species and
make appropriate decisions about their
conservation and status. We encourage
local agencies and stakeholders to
continue cooperative monitoring and
conservation efforts.
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DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17

[Docket No. FWS—-R8-ES—-2018-0105;
4500030113]

RIN 1018-BD85

Endangered and Threatened Wildlife
and Plants; Threatened Species Status
for West Coast Distinct Population
Segment of Fisher With Section 4(d)
Rule

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Revised proposed rule;
reopening of public comment period.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), recently
published a document proposing
changes to our October 7, 2014,
proposed rule to list the West Coast
distinct population segment (DPS) of
fisher (Pekania pennanti) as a
threatened species under the
Endangered Species Act (Act) and
proposing a rule issued under section
4(d) of the Act for this DPS. We
announced the opening of a 30-day
public comment period on the revised
proposed rule, ending December 9,
2019. We now reopen the public
comment period for an additional 15
days, to allow all interested parties more
time to comment on the revised
proposed rule. Comments previously

submitted need not be resubmitted and
will be fully considered in preparation
of the final determination.

DATES: The public comment period on
the revised proposed rule that published
November 7, 2019, at 84 FR 60278, is
reopened. We will accept comments
received or postmarked on or before
January 3, 2020. Please note that if you
are using the Federal eRulemaking
Portal (see ADDRESSES, below), the
deadline for submitting an electronic
comment is 11:59 p.m. Eastern time on
this date.

ADDRESSES: You may submit comments
by one of the following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter FWS—-R8-ES-2018-0105, which is
the docket number for the action. Then,
click on the Search button. On the
resulting page, in the Search panel on
the left side of the screen, under the
Document Type heading, click on the
Proposed Rule box to locate the correct
document. You may submit a comment
by clicking on “Comment Now!” Please
ensure that you have found the correct
rulemaking before submitting your
comment.

(2) By hard copy: Submit by U.S. mail
or hand delivery to: Public Comments
Processing, Attn: Docket No. FWS—-R8—
ES-2018-0105, U.S. Fish and Wildlife
Service, MS: JAO/1N, 5275 Leesburg
Pike, Falls Church, VA 22041-3803.

We request that you send comments
only by the methods described above.
We will post all comments on http://
www.regulations.gov. This generally
means that we will post any personal
information you provide us (see Public
Comments, below, for more
information).

Document availability: The revised
proposed rule is available on http://
www.regulations.gov at Docket No.
FWS-R8-ES-2018-0105 and on our
website at https://www.fws.gov/Yreka.
Comments and materials we received
during a previous comment period, as
well as supporting documentation we
used in preparing the preceding
proposed rule, are also available for
public inspection at Docket No. FWS—
R8-ES—2014-0041. In addition, the
supporting files for the revised proposed
rule will be available for public
inspection, by appointment, during
normal business hours, at our Yreka
Fish and Wildlife Office, 1829 South
Oregon Street, Yreka, CA 96097;
telephone 530-842-5763.

FOR FURTHER INFORMATION CONTACT:
Jenny Ericson, Field Supervisor, Yreka
Fish and Wildlife Office, telephone:
530-842-5763. Direct all questions or

requests for additional information to:
WEST COAST DPS FISHER
QUESTIONS, U.S. Fish and Wildlife
Service, Yreka Fish and Wildlife Office,
1829 South Oregon Street, Yreka, CA
96097. Persons who use a
telecommunications device for the deaf
may call the Federal Relay Service at 1—
800-877-8339.

SUPPLEMENTARY INFORMATION:

Background

On November 7, 2019, we published
in the Federal Register (84 FR 60278) a
document that proposed: (1) Changes to
our October 7, 2014, proposed rule (79
FR 60419) to list the West Coast DPS of
fisher as a threatened species under the
Act (16 U.S.C. 1531 et seq.); and (2) a
rule issued under section 4(d) of the Act
for this DPS. The November 7, 2019,
Federal Register publication (84 FR
60278) opened a 30-day public
comment period, ending December 9,
2019. The Service now reopens the
comment period as specified above in
DATES.

See the November 7, 2019, Federal
Register publication (84 FR 60278) for
more information about previous
Federal actions concerning this DPS.

Public Comments

We will accept comments and
information during this reopened
comment period on our November 7,
2019, revised proposed rule (84 FR
60278). We will consider information
and recommendations from all
interested parties. We intend that any
final action resulting from the proposal
will be based on the best scientific and
commercial data available and will be as
accurate and as effective as possible.
Our final determination will take into
consideration all comments and any
additional information we receive
during the comment period. Therefore,
the final decision may differ from the
November 7, 2019, revised proposed
rule (84 FR 60278), based on our review
of all information we receive during this
rulemaking. Comments previously
submitted need not be resubmitted and
will be fully considered in preparation
of the final determination.

Comments should be as specific as
possible. Please include sufficient
information with your submission (such
as scientific journal articles or other
publications) to allow us to verify any
scientific or commercial information
you assert. Please note that submissions
merely stating support for, or opposition
to, the action under consideration
without providing supporting
information, although noted, will not
meet the standard of best available
scientific and commercial data. Section
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4(b)(1)(A) of the Act directs that
determinations as to whether any
species is endangered or threatened
must be made “‘solely on the basis of the
best scientific and commercial data
available.”

You may submit your comments and
materials by one of the methods listed
in ADDRESSES. We request that you send
comments only by the methods
described in ADDRESSES. If you submit
information via http://
www.regulations.gov, your entire
submission—including your personal
identifying information—will be posted
on the website. If your submission is
made via a hardcopy that includes
personal identifying information, you
may request at the top of your document
that we withhold this information from
public review. However, we cannot
guarantee that we will be able to do so.
We will post all hardcopy submissions
on http://www.regulations.gov.

Comments and materials we receive,
as well as supporting documentation we
used in preparing this proposed rule,
will be available for public inspection
on http://www.regulations.gov at Docket
No. FWS-R8-ES-2018-0105, or by
appointment, during normal business
hours, at the Yreka Fish and Wildlife
Office (see ADDRESSES). Our final
determination concerning the November
7, 2019, revised proposed rule (84 FR
60278) will take into consideration all
written comments we receive during the
open comment periods and comments
from peer reviewers. These comments
will be included in the public record for
this rulemaking, and we will fully
consider them in the preparation of our
final determination.

Authority
The authority for this action is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: December 10, 2019.
Margaret E. Everson,

Principal Deputy Director, Exercising the
Authority of the Director for the U.S. Fish
and Wildlife Service.

[FR Doc. 2019-27270 Filed 12-18-19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF THE INTERIOR
Fish and Wildlife Service

50 CFR Part 17
[4500030115]

Endangered and Threatened Wildlife
and Plants; 90-Day Findings for Two
Species

AGENCY: Fish and Wildlife Service,
Interior.

ACTION: Notice of petition findings and
initiation of status reviews.

SUMMARY: We, the U.S. Fish and
Wildlife Service (Service), announce 90-
day findings on two petitions to add
species to the List of Endangered and
Threatened Wildlife under the
Endangered Species Act of 1973, as
amended (Act). Based on our review, we
find that the petitions present
substantial scientific or commercial
information indicating that the
petitioned actions may be warranted.
Therefore, with the publication of this
document, we announce that we plan to
initiate status reviews of the Bethany
Beach firefly (Photuris bethaniensis)
and Gulf Coast solitary bee (Hesperapis
oraria) to determine whether the
petitioned actions are warranted. To
ensure that the status reviews are
comprehensive, we are requesting
scientific and commercial data and
other information regarding the species
and factors that may affect their status.
Based on the status reviews, we will
issue 12-month petition findings, which
will address whether or not the
petitioned actions are warranted, in
accordance with the Act.

DATES: These findings were made on
December 19, 2019. As we commence
our status reviews, we seek any new
information concerning the status of, or
threats to, the species or their habitats.
Any information received during the
course of our status reviews will be
considered.

ADDRESSES: Supporting documents:
Summaries of the bases for the petition
findings contained in this document are

available on http://www.regulations.gov
under the appropriate docket number
(see table under SUPPLEMENTARY
INFORMATION). In addition, this
supporting information is available for
public inspection, by appointment,
during normal business hours by
contacting the appropriate person, as
specified in FOR FURTHER INFORMATION
CONTACT.

Status reviews: If you have new
scientific or commercial data or other
information concerning the status of, or
threats to, the species for which we are
initiating status reviews, please provide
those data or information by one of the
following methods:

(1) Electronically: Go to the Federal
eRulemaking Portal: http://
www.regulations.gov. In the Search box,
enter the appropriate docket number
(see table under SUPPLEMENTARY
INFORMATION). Then, click on the
“Search” button. After finding the
correct document, you may submit
information by clicking on “Comment
Now!” If your information will fit in the
provided comment box, please use this
feature of http://www.regulations.gov, as
it is most compatible with our
information review procedures. If you
attach your information as a separate
document, our preferred file format is
Microsoft Word. If you attach multiple
comments (such as form letters), our
preferred format is a spreadsheet in
Microsoft Excel.

(2) By hard copy: Submit by U.S. mail
or hand-delivery to: Public Comments
Processing, Attn: [Insert appropriate
docket number; see table under
SUPPLEMENTARY INFORMATION], U.S. Fish
and Wildlife Service, MS: JAO/1N, 5275
Leesburg Pike; Falls Church, VA 22041-
3803.

We request that you send information
only by the methods described above.
We will post all information we receive
on http://www.regulations.gov. This
generally means that we will post any
personal information you provide us.

FOR FURTHER INFORMATION CONTACT:

Species common name

Contact person

Bethany Beach firefly
Gulf Coast solitary bee

Krishna Gifford, 413-253-8619; krishna_gifford @ fws.gov.
Sean Blomquist, 850-769-0552; sean blomquist@fws.gov.

If you use a telecommunications
device for the deaf, please call the
Federal Relay Service at 800-877—8339.

SUPPLEMENTARY INFORMATION:

Background

Section 4 of the Act (16 U.S.C. 1533)
and its implementing regulations in title
50 of the Code of Federal Regulations
(50 CFR part 424) set forth the
procedures for adding species to,

removing species from, or reclassifying
species on the Federal Lists of
Endangered and Threatened Wildlife
and Plants (List or Lists) in 50 CFR part
17. Section 4(b)(3)(A) of the Act requires
that we make a finding on whether a


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:krishna_gifford@fws.gov
mailto:sean_blomquist@fws.gov
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petition to add a species to the List (i.e.,
“list” a species), remove a species from
the List (i.e., “delist” a species), or
change a listed species’ status from
endangered to threatened or from
threatened to endangered (i.e.,
“reclassify’’ a species) presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted. To
the maximum extent practicable, we are
to make this finding within 90 days of
our receipt of the petition and publish
the finding promptly in the Federal
Register.

Our regulations establish that
substantial scientific or commercial
information with regard to a 90-day
petition finding refers to ““credible
scientific or commercial information in
support of the petition’s claims such
that a reasonable person conducting an
impartial scientific review would
conclude that the action proposed in the
petition may be warranted” (50 CFR
424.14(h)(1)(d)).

A species may be determined to be an
endangered species or a threatened
species because of one or more of the
five factors described in section 4(a)(1)
of the Act (16 U.S.C. 1533(a)(1)). The
five factors are:

(a) The present or threatened
destruction, modification, or
curtailment of its habitat or range
(Factor A);

(b) Overutilization for commercial,
recreational, scientific, or educational
purposes (Factor B);

(c) Disease or predation (Factor C);

(d) The inadequacy of existing
regulatory mechanisms (Factor D); or

(e) Other natural or manmade factors
affecting its continued existence (Factor
E).
These factors represent broad
categories of natural or human-caused
actions or conditions that could have an
effect on a species’ continued existence.
In evaluating these actions and
conditions, we look for those that may
have a negative effect on individuals of
the species, as well as other actions or
conditions that may ameliorate any
negative effects or may have positive
effects.

We use the term “threat” to refer in
general to actions or conditions that are
known to, or are reasonably likely to,
affect individuals of a species
negatively. The term ‘““threat” includes
actions or conditions that have a direct
impact on individuals (direct impacts),
as well as those that affect individuals
through alteration of their habitat or
required resources (stressors). The term
“threat” may encompass—either
together or separately—the source of the
action or condition or the action or
condition itself. However, the mere
identification of any threat(s) may not
be sufficient to compel a finding that the
information in the petition is substantial
information indicating that the
petitioned action may be warranted. The
information presented in the petition
must include evidence sufficient to
suggest that these threats may be
affecting the species to the point that the
species may meet the definition of an
endangered species or threatened
species under the Act. If we find that a
petition presents such information, our
subsequent status review will evaluate

TABLE: STATUS REVIEWS

all identified threats by considering the
individual-, population-, and species-
level effects and the expected response
by the species. We will evaluate
individual threats and their expected
effects on the species, then analyze the
cumulative effect of the threats on the
species as a whole. We also consider the
cumulative effect of the threats in light
of those actions and conditions that are
expected to have positive effects on the
species—such as any existing regulatory
mechanisms or conservation efforts that
may ameliorate threats. It is only after
conducting this cumulative analysis of
threats and the actions that may
ameliorate them, and the expected effect
on the species now and in the
foreseeable future, that we can
determine whether the species meets
the definition of an endangered species
or threatened species under the Act. If
we find that a petition presents
substantial scientific or commercial
information indicating that the
petitioned action may be warranted, the
Act requires that we promptly
commence a review of the status of the
species, and we will subsequently
complete a status review in accordance
with our prioritization methodology for
12-month findings (81 FR 49248; July
27, 2016).

Summaries of Petition Findings

The petition findings contained in
this document are listed in the table
below, and the basis for each finding,
along with supporting information, is
available on http://www.regulations.gov
under the appropriate docket number.

Common name

Docket No.

URL to Docket on http://www.regulations.gov

Bethany Beach firefly
Gulf Coast solitary bee

FWS-R5-ES-2019-0088
FWS-R4-ES-2019-0089

https://www.regulations.gov/docket?D=FWS-R5-ES-2019-0088.
https://www.regulations.gov/docket?D=FWS-R4-ES-2019-0089.

Evaluation of a Petition To List the
Bethany Beach Firefly

Species and Range

Bethany Beach firefly (Photuris
bethaniensis); Sussex County, Delaware.

Petition History

On May 15, 2019, we received a
petition from the Center for Biological
Diversity and Xerces Society for
Invertebrate Conservation requesting
that the Bethany Beach firefly be listed
as endangered or threatened and critical
habitat be designated for this species
under the Act. The petition clearly
identified itself as such and included
the requisite identification information

for the petitioner, required at 50 CFR
424.14(c). This finding addresses
whether the petition presents
substantial information indicating the
petitioned action may be warranted.
Finding

Based on our review of the petition
and sources cited in the petition, we
find that the petition presents
substantial scientific or commercial
information indicating the petitioned
action may be warranted for the Bethany
Beach firefly due to potential threats
associated with the following: Habitat
loss, degradation, or modification (via
urban development, wetland
conversion, and habitat fragmentation)

(Factor A); overutilization for
recreational purposes (Factor B); and
other natural or manmade factors (via
light pollution, invasive species,
pesticide use, and the effects of climate
change (sea level rise, increased
incidence of severe storms, and
increased temperature and phenology
changes)) (Factor E). The petition also
presented substantial information
indicating that the existing regulatory
mechanisms may be inadequate to
address impacts of these threats (Factor
D).
The basis for our finding on this
petition, and other information
regarding our review of the petition, can
be found as an appendix at http://


https://www.regulations.gov/docket?D=FWS-R5-ES-2019-0088
https://www.regulations.gov/docket?D=FWS-R4-ES-2019-0089
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
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www.regulations.gov under Docket No.
FWS-R5-ES-2019-0088 under the
Supporting Documents section.

Evaluation of a Petition To List the Gulf
Coast Solitary Bee

Species and Range

Gulf Coast solitary bee (Hesperapis
oraria); Jackson County, Mississippi;
Mobile and Baldwin Counties, Alabama;
Escambia, Okaloosa, Walton, Santa
Rosa, and Bay Counties, Florida.

Petition History

On April 2, 2019, we received a
petition dated March 27, 2019, from the
Center for Biological Diversity,
requesting that the Gulf Coast solitary
bee be listed as endangered or
threatened and critical habitat be
designated for this species under the
Act. The petition clearly identified itself
as such and included the requisite
identification information for the
petitioner, required at 50 CFR 424.14(c).
This finding addresses whether the
petition presents substantial
information indicating the petitioned
action may be warranted.

Finding

Based on our review of the petition
and sources cited in the petition, we
find that the petition presents
substantial scientific or commercial
information indicating the petitioned
action may be warranted for the Gulf
Coast solitary bee due to potential
threats associated with the following:
Effects from climate change, pesticide
spraying, and urbanization (Factor A);
and loss of pollination mutualism
(Factor E). The petition also presented
substantial information indicating that
the existing regulatory mechanisms may
be inadequate to address impacts of
these threats (Factor D).

The basis for our finding on this
petition, and other information
regarding our review of the petition, can
be found as an appendix at http://
www.regulations.gov under Docket No.
FWS-R4-ES-2019-0089 under the
Supporting Documents section.

Conclusion

On the basis of our evaluation of the
information presented in the petitions
under sections 4(b)(3)(A) and
4(b)(3)(D)(i) of the Act, we have
determined that the petitions
summarized above for the Bethany
Beach firefly and Gulf Coast solitary bee
present substantial scientific or
commercial information indicating that
the petitioned actions may be
warranted. We are, therefore, initiating
status reviews of these species to
determine whether the actions are

warranted under the Act. At the
conclusion of the status reviews, we
will issue findings, in accordance with
section 4(b)(3)(B) of the Act, as to
whether the petitioned actions are not
warranted, warranted, or warranted but
precluded by pending proposals to
determine whether any species is an
endangered species or a threatened
species.
Authors

The primary authors of this document
are staff members of the Ecological

Services Program, U.S. Fish and
Wildlife Service.

Authority
The authority for these actions is the
Endangered Species Act of 1973, as
amended (16 U.S.C. 1531 et seq.).
Dated: December 5, 2019.
Margaret E. Everson,

Principal Deputy Director, U.S. Fish and
Wildlife Service, Exercising the Authority of
the Director, U.S. Fish and Wildlife Service.

[FR Doc. 2019-27338 Filed 12—-18-19; 8:45 am]
BILLING CODE 4333-15-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

50 CFR Part 622
[Docket No. 191213-0113]
RIN 0648-BJ08

Fisheries of the Caribbean, Gulf of
Mexico, and South Atlantic; Reef Fish
Fishery of the Gulf of Mexico; Greater
Amberjack Management Measures

AGENCY: National Marine Fisheries
Service (NMFS), National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Proposed rule; request for
comments.

SUMMARY: NMFS proposes to implement
management measures described in a
framework action to the Fishery
Management Plan for the Reef Fish
Resources of the Gulf of Mexico (FMP),
as prepared by the Gulf of Mexico
Fishery Management Council (Council).
If implemented, this proposed rule
would revise the commercial trip limit
in the Gulf of Mexico (Gulf) exclusive
economic zone (EEZ) for greater
amberjack. In addition, this proposed
rule would revise the boundaries of
several Gulf reef fish management areas
to reflect a change in the seaward
boundary of Alabama, Louisiana, and
Mississippi for purposes of management

under the FMP to 9 nautical miles (nm).
The purpose of this proposed rule and
the framework action is to extend the
commercial fishing season for greater
amberjack by constraining the harvest
rate while continuing to prevent
overfishing and rebuild the stock in the
Gulf, and to update the boundaries of
reef fish management areas to reflect the
current state boundaries.

DATES: Written comments must be
received on or before January 21, 2020.
ADDRESSES: You may submit comments
on the proposed rule, identified by
“NOAA-NMFS-2019-0088" by any of
the following methods:

e Electronic Submission: Submit all

electronic public comments via the
Federal e-Rulemaking Portal. Go to
www.regulations.gov/
#!docketDetail; D=NOAA-NMFS-2019-
0088, click the “Comment Now!” icon,
complete the required fields, and enter
or attach your comments.

e Mail: Submit written comments to
Kelli O’Donnell, Southeast Regional
Office, NMFS, 263 13th Avenue South,
St. Petersburg, FL 33701.

Instructions: Comments sent by any
other method, to any other address or
individual, or received after the end of
the comment period, may not be
considered by NMFS. All comments
received are a part of the public record
and will generally be posted for public
viewing on www.regulations.gov
without change. All personal identifying
information (e.g., name, address),
confidential business information, or
otherwise sensitive information
submitted voluntarily by the sender will
be publicly accessible. NMFS will
accept anonymous comments (enter “N/
A” in the required fields if you wish to
remain anonymous).

Electronic copies of the framework
action, which includes an
environmental assessment, a regulatory
impact review, and a Regulatory
Flexibility Act (RFA) analysis may be
obtained from the Southeast Regional
Office website at 6https://
www.fisheries.noaa.gov/action/
framework-action-greater-amberjack-
commercial-trip-limits.

FOR FURTHER INFORMATION CONTACT:
Kelli O’Donnell, Southeast Regional
Office, NMFS, telephone: 727—-824—
5305, email: Kelli.ODonnell@noaa.gov.
SUPPLEMENTARY INFORMATION: The Gulf
reef fish fishery, which includes greater
amberjack, is managed under the FMP.
The FMP was prepared by the Council
and is implemented by NMFS through
regulations at 50 CFR part 622 under the
authority of the Magnuson-Stevens
Fishery Conservation and Management
Act (Magnuson-Stevens Act).


http://www.fisheries.noaa.gov/action/framework-action-greater-amberjack-commercial-trip-limits
http://www.fisheries.noaa.gov/action/framework-action-greater-amberjack-commercial-trip-limits
http://www.fisheries.noaa.gov/action/framework-action-greater-amberjack-commercial-trip-limits
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0088
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0088
http://www.regulations.gov/#!docketDetail;D=NOAA-NMFS-2019-0088
http://www.regulations.gov
http://www.regulations.gov
mailto:Kelli.ODonnell@noaa.gov
http://www.regulations.gov
http://www.regulations.gov
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Background

The Magnuson-Stevens Act requires
NMFS and regional fishery management
councils to prevent overfishing and to
achieve, on a continuing basis, the
optimum yield from federally managed
fish stocks to ensure that fishery
resources are managed for the greatest
overall benefit to the nation.

The greater amberjack stock in the
Gulf has been overfished since 2001. To
help rebuild the stock NMFS has
implemented several modifications to
the rebuilding plan, including changes
to the commercial and recreational
catch levels, and changes to
management measures intended to
constrain harvest and extend the
commercial and recreational seasons.
Most recently, NMFS implemented a
framework action that modified the
greater amberjack rebuilding time
period, and modified the sector-specific
annual catch limits (ACLs) and annual
catch targets (ACTs) (82 FR 61485;
December 28, 2017). NMFS also
implemented another framework action
that was expected to extend the greater
amberjack recreational fishing season by
modifying the recreational fishing year
and the fixed closed season (83 FR
13426; March 29, 2018).

This proposed rule would implement
a framework action that is expected to
extend the fishing season for the
commercial sector by reducing the
commercial trip limit. Greater amberjack
is not a common target species for the
reef fish commercial sector, with the
majority of trips landing less than 500
Ib (227 kg), gutted weight, 520 1b (236
kg), round weight, of the species.
However, some directed trips with
higher harvest levels do occur. When
commercial landings for greater
amberjack are projected to meet the
commercial annual catch target, which
is codified as the commercial quota,
NMFS prohibits harvest for the
remainder of the fishing year and any
overage of the annual catch limit is paid
back the following year (50 CFR 622.41).
Harvest for Gulf commercial greater
amberjack has closed before the end of
the fishing year every year since 2009.

In 2012, NMFS implemented
Amendment 35 to the FMP, which
established a greater amberjack
commercial trip limit of 2,000 1b (907
kg), round weight (77 FR 67574;
November 13, 2012). In 2015, the greater
amberjack commercial trip limit was
reduced to 1,500 lb (680 kg), gutted
weight; 1,560 1b (708 kg), round weight,
(80 FR 75432; December 2, 2015).

The Council decided to reduce the
trip limit further to a level that is
expected to lengthen the fishing season

while continuing to allow enough
harvest per trip to support the current
small number of vessels that engage in
directed trips.

Management Measure Contained in
This Proposed Rule

Commercial Trip Limit

This proposed rule would reduce the
Gulf greater amberjack commercial trip
limit from 1,500 1b (680 kg), gutted
weight, 1,560 1b (708 kg), round weight,
to 1,000 1b (454 kg), gutted weight, 1,040
Ib (472 kg), round weight. Additionally,
there would be a reduction in the trip
limit to 250 1b (113 kg), gutted weight,
260 1b (118 kg), round weight, when 75
percent of the commercial ACT has been
landed.

As described in the framework action,
the proposed trip limit reduction is
expected to extend the length of the
commercial fishing season beyond June,
the month when recent closures have
occurred. However, an in-season closure
is still expected to occur sometime in
September.

The Council considered three other
trip limit alternatives which ranged
from 750 1b (340 kg), gutted weight (780
b (354 kg), round weight), to 250 1b
(113 kg), gutted weight (260 1b (118 kg),
round weight). However, the Council
determined that these trip limits were
too small to allow for directed
commercial greater amberjack trips.
Additionally, the 250 b (113 kg), gutted
weight, alternative was not expected to
allow fishers to harvest all of the
commercial ACT.

Changes in This Proposed Rule Not in
the Framework Action

State/Federal Waters Boundary

This proposed rule would revise the
boundaries of three Gulf reef fish
management areas to reflect a change in
the seaward boundary of Alabama,
Louisiana, and Mississippi for purposes
of management under the FMP.
Generally, the state/Federal waters
boundary for fisheries management is 3
nm off the coasts of Louisiana,
Mississippi, and Alabama and 9 nm off
the coasts of Texas and Florida.
However, language included in the 2016
and 2017 Consolidated Appropriations
Acts (P.L. 114-113, December 18, 2015,
and P.L. 115-31, May 5, 2017), changed
the state/Federal waters boundary for
purposes of management under the FMP
to 9 nm off the coasts of all of the Gulf
states. Therefore, some existing Federal
reef fish management areas that were
exclusively in Federal waters now
extend into state waters.

This proposed rule would update the
regulations to revise the coordinates of

the inshore boundaries for the reef fish
stressed area (Table 2 of Appendix B to
50 CFR part 622), the reef fish longline
and buoy gear restricted area (Table 1 of
Appendix B to 50 CFR part 622), and
the recreational shallow-water grouper
closure (50 CFR 622.34(d)). This rule
would also update the terminology in
the coordinate tables to reflect that this
is boundary specific to Gulf reef fish
management. This rule would not
change the management measures
associated with each area.

Classification

Pursuant to section 304(b)(1)(A) of the
Magnuson-Stevens Act, the NMFS
Assistant Administrator has determined
that this proposed rule is consistent
with the Framework Action to the FMP,
the Magnuson-Stevens Act, and other
applicable laws, subject to further
consideration after public comment.

This proposed rule has been
determined to be not significant for
purposes of Executive Order 12866.
This proposed rule is not an Executive
Order 13771 regulatory action because
this proposed rule is not significant
under Executive Order 12866.

The Chief Counsel for Regulation of
the Department of Commerce certified
to the Chief Counsel for Advocacy of the
Small Business Administration (SBA)
that this proposed rule, if adopted,
would not have a significant economic
impact on a substantial number of small
entities. The factual basis for this
determination follows.

A description of the proposed rule,
why it is being considered, and the
objectives of, and legal basis for this
proposed rule are contained in the
preamble of this proposed rule at the
beginning of the SUPPLEMENTARY
INFORMATION section and in the SUMMARY
section. The Magnuson-Stevens Act
provides the statutory basis for this
proposed rule. No duplicative,
overlapping, or conflicting Federal rules
have been identified. In addition, no
new reporting, record keeping, or other
compliance requirements are introduced
by this proposed rule. Accordingly, the
requirements of the Paperwork
Reduction Act do not apply to this
proposed rule.

The proposed action would reduce
the commercial trip limit for Gulf
greater amberjack from 1,500 1b (680 kg),
gutted weight, 1,560 1b (708 kg), round
weight, to 1,000 1b (454 kg), gutted
weight, 1,040 1b (472 kg), round weight,
with an added measure that the trip
limit would reduce to 250 1b (113 kg),
gutted weight, 260 Ib (118 kg), round
weight, when 75 percent of the
commercial ACT had been reached. As
a result, this action would directly affect
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federally permitted commercial fishers
fishing for greater amberjack in the Gulf.
For RFA purposes only, NMFS has
established a small business size
standard for businesses, including their
affiliates, whose primary industry is
commercial fishing (see 50 CFR 200.2).
A business primarily engaged in
commercial fishing (NAICS code 11411)
is classified as a small business if it is
independently owned and operated, is
not dominant in its field of operation
(including affiliates), and has combined
annual receipts not in excess of $11
million for all its affiliated operations
worldwide.

To determine whether the proposed
rule would have a significant economic
impact on a substantial number of small
entities, NMFS first describes the
characteristics of the federal commercial
reef fish vessels that harvest greater
amberjack in the Gulf. NMFS then
estimates the number of commercial
vessels to which the reduction in the
trip limit reduction would apply, as
well the average revenue of these
vessels. Last, NMFS estimates to what
extent the proposed rule would reduce
the revenue or profits of these vessels.

Commercial vessels in the Gulf used
a variety of gear types in harvesting reef
fish, including greater amberjack. Most
vessels used hook-and-line gear in
harvesting greater amberjack, with a few
using longline or some other fishing
gear types, such as spear or powerhead
while diving. All vessels, regardless of
gear type used, depended more on
species other than greater amberjack for
their revenues. Relative to total
revenues, greater amberjack accounted
for approximately 2.24 percent, 0.25
percent, and 9.75 percent for vessels
using hook-and-line, longline, and other
gear types, respectively. Although
greater amberjack is a minor revenue
generator for an average vessel, it
appears that vessels using other gear
types, such as diving gear, depend on
greater amberjack more than other
vessels.

Florida is the dominant state in the
harvest of Gulf greater amberjack, both
in terms of landings and revenues. The
number of Florida vessels that harvested
greater amberjack is the key factor that
places Florida above the level of other
states. Although Louisiana registered a
much lower number of vessels than
Florida, greater amberjack landings and
revenues from the species appear to be
relatively substantial. The other three
Gulf states have relatively minor
commercial landings of greater
amberjack. Although Florida ranks first
in terms of total revenues from all
sources, Texas ranks first in terms of
revenues per vessel, with Alabama/

Mississippi (combined for
confidentiality purposes) ranking last.

From 2013 through 2017, on average,
204 vessels per year landed greater
amberjack from the entire Gulf. These
vessels, combined, averaged 628 trips
per year in the Gulf on which greater
amberjack was landed and 3,167 other
trips, which were taken either in the
Gulf and no greater amberjack were
harvested, or in the South Atlantic
regardless of species caught. The
average annual total dockside revenue
(2017 dollars) was approximately $0.66
million from greater amberjack, $5.68
million from other species co-harvested
with greater amberjack (on the same
trips), and $32.53 million from other
trips by these vessels in the Gulf on
which no greater amberjack were
harvested or occurred in the South
Atlantic. Total average annual revenue
from all species harvested by vessels
harvesting greater amberjack in the Gulf
was approximately $38.87 million or
approximately $190,000 per vessel.
Revenues from greater amberjack
accounted for approximately 1.7 percent
of total revenues from all species,
indicating that greater amberjack is a
minor revenue generator for an average
vessel.

Based on the foregoing revenue
information, all commercial vessels
affected by the proposed action may be
considered to be small entities. Because
all entities that are expected to be
affected by this proposed rule are
considered small entities, the issue of
disproportional effects on small versus
large entities does not arise.

Based on 2016-2018 data, the
proposed action would extend the
commercial fishing season from 85 days
(closure date of June 27) under the no
action alternative to, potentially, 170
days (closure date of September 20), but
the entire commercial greater amberjack
ACT would still be reached in a fishing
year, resulting in about the same total
revenues from greater amberjack as the
no action alternative. Compared to the
current trip limit, the 1,000-1b (454-kg),
gutted weight, 1,040-1b (472-kg), round
weight, trip limit would reduce harvest
of greater amberjack per trip by about 18
percent and the 250-1b (113-kg), gutted
weight, 260-1b (118-kg), round weight,
trip limit would further reduce harvest
per trip to about 71 percent. The
reduced trip limit would therefore be
expected to reduce revenue per trip and
possibly lower profits per trip given the
same fishing cost. As noted above,
greater amberjack accounts for only 1.7
percent of total reef fish vessel revenues
indicating that the resulting reduction
in revenues per trip would be relatively
small. In addition, an extended

commercial fishing season would likely
provide a better pricing condition for
greater amberjack, further mitigating the
reduced harvest per trip. Moreover,
commercial vessels can make some
adjustments as to species composition
of catch to make up for whatever is lost
as a result of a reduced trip limit for
greater amberjack. Although the
proposed action would possibly reduce
revenues per trip, total annual revenues
would remain the same. Therefore,
NMFS does not expect the economic
impacts of the reduced trip limit on
revenues to be significant. Additionally,
the updated 9 nm state/Federal
boundary coordinates would not affect
the analysis done for this proposed rule.

The information provided above
supports a determination that this
proposed rule would not have a
significant economic impact on a
substantial number of small entities.
Because this proposed rule, if
implemented, is not expected to have a
significant economic impact on any
small entities, an initial regulatory
flexibility analysis is not required and
none has been prepared.

List of subjects in 50 CFR Part 622

Boundary, Commercial, Coordinates,
Fisheries, Fishing, Greater amberjack,
Gulf, Trip limits.

Dated: December 13, 2019.
Samuel D. Rauch III,
Deputy Assistant Administrator for
Regulatory Programs, National Marine
Fisheries Service.

For the reasons set out in the
preamble, 50 CFR part 622 is proposed
to be amended as follows:

PART 622—FISHERIES OF THE
CARIBBEAN, GULF, AND SOUTH
ATLANTIC

m 1. The authority citation for part 622
continues to read as follows:

Authority: 16 U.S.C. 1801 et seq.

m 2.In §622.34, revise paragraph (d) to
read as follows:

§622.34 Seasonal and area closures
designed to protect Gulf reef fish.

(d) Seasonal closure of the
recreational sector for shallow-water
grouper (SWG). The recreational sector
for SWG, in or from the Gulf EEZ, is
closed each year from February 1
through March 31, in the portion of the
Gulf EEZ seaward of rhumb lines
connecting, in order, the points in the
following table. During the closure, the
bag and possession limit for SWG in or
from the Gulf EEZ seaward of the
following rhumb lines is zero.
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TABLE 1 TO PARAGRAPH (D)

TABLE 1 TO PARAGRAPH (D)—

(a) Gulf greater amberjack. (i) Until 75

Continued percent of the quota specified in
Point North West §622.39(a)(1)(v) is reached, 1000 1b (454
latitude longitude point | North o West kg), gutted weight; 1040 1b (472 kg),
atitude ongitude i
1 24°48.0' | 82°48.0/ 9 round weight.
2 s 25°07.5° | 82°34.0/ 20 ... 28°58.98’ | 89°35.1 at State/Fed- (ii) After 75 percent of the quota is
2 ------- ggoggg' ggog?g' eral Reef Fish Man-  reached or projected to be reached, 250
"""" 010 0y oz oy agement Boundary  1b (113 kg), gutted weight; 260 1b (118
5 e 28°10.0' | 83°45.0 o1 09°02.0' | 89°45.5 )
6 . 28°11.0’ 84°00.0 o0 28032.7’ 90°21 '5, kg), round Welght. See § 62239(b] for
7 . 28°11.0° 84°07.0° o3 58904 8’ 90°52.7" the limitations regarding greater
8 ..o 28°26.6’ 84°24.8 o4 | ogoan 3 09°14.4/ amberjack after the quota is reached.
9 28:42-5: 84:24-8: 25 ... 28°34.2 92°30.4 When the conditions in this paragraph
10 ... 29 05'0, 84 47'0, 26 ... 28°27.6 95°00.0" (a)(ii) have been reached, the Assistant
11 ... 29°02.5 85°09.0 o , ° , .. 7 s . .
001 O oa() (v 27 ... 28°20.0 95°06.9 Administrator will implement this trip
12 ..... 29 21.0 85 300 28 28002 2/ 96011 1/ . . .. Qe . .
13 ... 29°07.9/ 85°51.7 59 57046 5 038 1/ limit change by filing a notification with
14 .. 29°45.8' 85°51.0 9 e o 6'5, 96038' , the Office of the Federal Register.
o , o , 30 ..... 27°15.0 97°00.0
15 ... 30°05.6 86°18.5 31 26°45.5' 97°01.4’ * * * * *
16 ... 30°07.5" 86°56.5 3o At EE'Z 06°51 -O’
17 ... 29°43.9 87°338 °E : m 4. Revise Appendix B to Part 622, to
18 ... 29°43.0 88°18.5’ R R R R R read as follows:
19 ... 29°18.9’ 88°50.7’ at State/Fed- . .
eral Reef Fish Man- M 3.In §622.43, revise paragraph (a) to Appendix B to Part 622—Gulf Areas
agement Boundary,  read as follows:
follow Reef Fish . S
Management Bound- §622.43 Commercial trip limits.
ary to point 20 * * * * *

TABLE 1 OF APPENDIX B TO PART 622—SEAWARD COORDINATES OF THE LONGLINE AND BUOY GEAR RESTRICTED AREA

Point number and reference location 1 North lat. West long.
1 Seaward limit of the State/Federal Reef Fish Management Bound- | 24°48.0" .........ccccooiiiiiiiiinieeniene. 82°48.0
ary north of Dry Tortugas.
2 North of Rebecca Shoal ........cccoiiiiiiiiiiic e 25°07.5" 82°34.0".
3 Off Sanibel Island—Offshore ... 26°26.0" 82°59.0".
4 West of EGMONt KeY ......cooviiiiiiiiiiiiiicee s 27°30.0 83°21.5".
5 Off Anclote Keys—OffShore ........ccociiiiiiiiiiiiiiiceccee s 28°10.0” i 83°45.0".
6 Southeast corner of Florida Middle Ground ..........cccoceevineeninennienne 28°11.0’ 84°00.0".
7 Southwest corner of Florida Middle Ground ...........cccoooeiiiiniineneennns 28°11.0" 84°07.0".
8 West corner of Florida Middle Ground ...........ccccoeeriiiiieniiennieeiees 28°26.6" 84°24.8".
9 Northwest corner of Florida Middle Ground ...........cccoveeiiiiiniienneenns 28°42.5' 84°24.8".
10 South of Carrabelle ... 29°05.0" 84°47.0".
11 South of Cape St. George 29°02.5’ 85°09.0".
12 South of Cape San Blas lighted bell buoy—20 fathoms ................. 29°21.0' 85°30.0".
13 South of Cape San Blas lighted bell buoy—50 fathoms ................. 28°58.7" 85°30.0".
14 De Soto Canyon 30°06.0" 86°55.0".
15  South of PENSACOIa ........ccooiiiiiiiiiiiie e 29°46.0" 87°19.0".
16  South of Perdido Bay .........ccccociviiiiiiiiiiic e, 29°29.0° 87°27.5".
17 East of North Pass of the Mississippi River 29°14.5’ 88°28.0".
18 East of South Pass of the Mississippi River .... 29°04.0’ 88°49.7" at State/Federal Reef

Thence westerly along the seaward limit of the State/Federal Reef

19
20
21
22
23
24
25
26
27
28
29
30

Fish Management Boundary to:
South of Southwest Pass of the Mississippi River
Northwest tip of Mississippi Canyon
West side of Mississippi Canyon
South of Timbalier Bay
South of Terrebonne Bay .
South of Freeport
Off Matagorda Island .
Off Aransas Pass
Northeast of Port Mansfield
East of Port Mansfield
Northeast of Port Isabel
U.S./Mexico EEZ boundary

Thence westerly along U.S./Mexico EEZ boundary to the seaward limit

of the State/Federal Reef Fish Management Boundary.

28°46.5
28°38.5"
28°34.5’
28°22.5'
28°10.5’
27°58.0
27°43.0°
27°30.0
27°00.0
26°44.0°
26°22.0
26°00.5"

Fish Management Boundary.

89°26.0".
90°08.5".
89°59.5".
90°02.5".
90°31.5".
95°00.0".
96°02.0".
96°23.5".
96°39.0".
96°37.5".
96°21.0".
96°24.5".

1 Nearest identifiable landfall, boundary, navigational aid, or submarine area.
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TABLE 2 OF APPENDIX B TO PART 622—SEAWARD COORDINATES OF THE STRESSED AREA
Point Number and reference location 1 North lat. West long.

1 Seaward limit of the State/Federal Reef Fish Management Bound- | 24°45.5" ..........cccccoiiiiiiiiinie 82°41.5".

ary northeast of Dry Tortugas.
2 North of Marquesas KeYS ........ccccocerciiriiiiieniceiie st 24°48.0° 82°06.5".
3 Off Cape SabIE ....oceiiiiiieiie e 25°15.0" 82°02.0".
4 Off Sanibel Island—Inshore ...... 26°26.0" 82°29.0".
5 Off Sanibel Island—Offshore .... 26°26.0" 82°59.0".
6 West of EgMONt Key ..o 27°30.0 83°21.5".
7 Off Anclote Keys—OffShOre .........ccoociiiiiiiiiiiieie e 28°10.0" 83°45.0".
8 Off Anclote Keys—Inshore 28°10.0" 83°14.0".
9 Off DEadmMan Bay .......ccccceeiieiiiiiiiiieesie et 29°38.0" 84°00.0".
10 Seaward limit of the State/Federal Reef Fish Management | 29°35.5 84°38.6".

Boundary east of Cape St. George.
Thence westerly along the seaward limit of the State/Federal Reef

Fish Management Boundary to:
11 Seaward limit of the State/Federal Reef Fish Management | 29°32.2 85°27.1".

Boundary south of Cape San Blas.
12  Southwest of Cape San Blas ........cccccooviriiiiiiiiiiiccec e 29°30.5’ 85°52.0".
13 Off St. Andrew Bay 29°53.0" 86°10.0".
14 De SOt CaNYON .....oeiiiiiiiiiieeit ettt 30°06.0" 86°55.0".
15 South of Florida/Alabama border ..........cccceoeiiiiiniiiineeeeeee, 29°34.5' 87°38.0".
16 Off Mobile Bay .....c.ccccevviveriiniiiienicne 29°41.0° 88°00.0".
17 South of Alabama/Mississippi border .. 30°01.5" 88°23.7".
18 Horn/Chandeleur ISIands ...........cccoiciiiiiniieiieceec e 30°01.5" 88°39.8' at State/Federal Reef

Thence southerly along the seaward limit of the State/Federal Reef
Fish Management Boundary to:

19 Seaward limit of the State/Federal
Boundary off Chandeleur Islands.

20 Chandeleur ISIands ..........cccccviiiiiiiiinieeee e

21 Seaward limit of the State/Federal Reef Fish Management
Boundary off North Pass of the Mississippi River.

Thence southerly and westerly along the seaward limit of the State/
Federal Reef Fish Management Boundary to:

22 Seaward limit of the State/Federal Reef Fish Management
Boundary off Southwest Pass of the Mississippi River.

23 Seaward limit of the State/Federal Reef Fish Management
Boundary west of the Mississippi.

Thence westerly along the seaward limit of the State/Federal Reef
Fish Management Boundary to:.

24 Seaward limit of the State/Federal
Boundary south of Grand Isle.

25 Quick flashing horn buoy south of Isles Dernieres

Southeast of Calcasieu Pass

South of Sabine Pass—10 fathoms

South of Sabine Pass—30 fathoms ....

29 East of Aransas Pass

East of Baffin Bay ........ccocoiiiiiiiiii e

31 Northeast of Port Mansfield

32 Northeast of Port Isabel ..........

U.S./Mexico EEZ boundary

Thence westerly along U.S./Mexico EEZ boundary to the seaward limit
of the State/Federal Reef Fish Management Boundary.

Reef Fish Management

Reef Fish Management

29°50.8’

29°35.5’
29°21.0

29°01.3" i
29°5.24" at State/Federal Reef
Fish Management Boundary.

29°3.03" at State/Federal Reef
Fish Management Boundary.
28°32.5’
29°10.0
29°09.0
28°21.5'
27°49.0°
27°12.0
26°46.5
26°21.5’
26°00.5

Fish Management Boundary.

88°39.07” at State/Federal Reef
Fish Management Boundary.

88°37.0".

88°54.43 at State/Federal Reef
Fish Management Boundary.

89°34.67" at State/Federal Reef
Fish Management Boundary.
89°41.0".

89°56.0".

90°42.0".
92°37.0".
93°41.0".
93°28.0".
96°19.5".
96°51.0".
96°52.0".
96°35.0".
96°36.0".

1 Nearest identifiable landfall, boundary, navigational aid, or submarine area.

[FR Doc. 2019-27356 Filed 12—-18-19; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF AGRICULTURE
Forest Service

Black Hills National Forest Advisory
Board

AGENCY: Forest Service, USDA.
ACTION: Announcement of meetings.

SUMMARY: The Black Hills National
Forest Advisory Board (Board) will meet
in Rapid City, South Dakota. The Board
is established consistent with the
Federal Advisory Committee Act of
1972, the Forest and Rangeland
Renewable Resources Planning Act of
1974, the National Forest Management
Act of 1976, and the Federal Public
Lands Recreation Enhancement Act.
Additional information concerning the
Board, including meeting agendas and
meeting summary/minutes, can be
found by visiting the Board’s website at:
http://www.fs.usda.gov/main/blackhills/
workingtogether/advisorycommittees.
DATES: The meeting will be held on
Wednesday, January 8, 2020, from 1:00
p.m. to 4:30 p.m. All meetings are
subject to cancellation. For updated
status of meeting prior to attendance,
please contact Scott Jacobson,
Committee Coordinator, by phone at
605—673-9216 or by email at
scott.j.jacobson@usda.gov.
ADDRESSES: The meeting will be held at
the U.S. Forest Service, Mystic Ranger
District Office, 8221 Mount Rushmore
Road, Rapid City, South Dakota 57702.
Written comments may be submitted
as described under SUPPLEMENTARY
INFORMATION. All comments, including
names and addresses, when provided,
are placed in the record and available
for public inspection and copying. The
public may inspect comments received
at the Black Hills National Forest
Supervisor’s Office. Please call ahead at
605-673-9216 to facilitate entry into the
building.
FOR FURTHER INFORMATION CONTACT:
Scott Jacobson, Committee Coordinator,

by phone at 605-673-9216 or by email
at scott.j.jacobson@usda.gov.

Individuals who use
telecommunication devices for the deaf
(TDD) may call the Federal Information
Relay Service (FIRS) at 1-800-877-8339
between 8:00 a.m. and 8:00 p.m.,
Eastern Standard Time, Monday
through Friday.

SUPPLEMENTARY INFORMATION: The
purpose of the meetings is to provide
advice and recommendations on a broad
range of forest issues such as forest plan
revisions or amendments, forest health
including fire, insect and disease, travel
management, forest monitoring and
evaluation, recreation fees, and site
specific projects having forest-wide
implications. Specific agenda topics
during CY2020 may include but are not
limited to:

a. Black Hills Resilient Landscapes
Project;

b. Motorized Trail Strategy;

c. Non-motorized Trails;

d. Recreation Site Analysis and
Recreation Facilities;

e. Mining, and Gold Exploration;

f. Wildland Fire Preparedness and
Response;

g. Forest management to include
Timber program and Hazardous Fuels
Reduction Treatments; and,

h. wildlife, Range, Botany and
Heritage Management Projects.

The meetings are open to the public.
If time allows, the public may make oral
statements of three minutes or less.
Individuals wishing to make an oral
statement should submit a request in
writing by December 31, 2019, to be
scheduled on the agenda. Anyone who
would like to bring related matters to
the attention of the Board may file
written statements with the Board’s staff
before or after the meeting. Written
comments and time requests for oral
comments must be sent to Scott
Jacobson, Black Hills National Forest
Supervisor’s Office, 1019 North Fifth
Street, Custer, South Dakota 57730; by
email to scott.j.jacobson@usda.gov, or
via facsimile to 605-673—-9208.

Meeting Accommodations: If you are
a person requiring reasonable
accommodation, please make requests
in advance for sign language
interpreting, assistive listening devices,
or other reasonable accommodation for
access to the facility or proceedings by
contacting Scott Jacobson, Committee
Coordinator, by phone at 605-673-9216

or by email at scott.j.jacobson@
usda.gov. All reasonable
accommodation requests are managed
on a case by case basis.

Dated: November 7, 2019.
Cikena Reid,
USDA Committee Management Officer.
[FR Doc. 2019-27296 Filed 12-18-19; 8:45 am]
BILLING CODE 3411-15-P

DEPARTMENT OF COMMERCE
International Trade Administration
[A-580-885]

Phosphor Copper From the Republic
of Korea: Final Results of Antidumping
Duty Administrative Review; 2016—
2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) determines that Bongsan
Co., Ltd. (Bongsan) did not make U.S.
sales of phosphor copper from the
Republic of Korea (Korea) below normal
value during the period of review (POR),
October 14, 2016 through March 31,
2018.

DATES: Applicable December 19, 2019.

FOR FURTHER INFORMATION CONTACT:
Cindy Robinson, AD/CVD Operations,
Office III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone: (202) 482—-3797.

SUPPLEMENTARY INFORMATION:
Background

Commerce published the Preliminary
Results on June 17, 2019.1 For a history
of events that occurred since the
Preliminary Results, see the Issues and
Decision Memorandum.2

On August 13, 2019, Commerce
postponed the final results of this

1 See Phosphor Copper from the Republic of
Korea: Preliminary Results of Antidumping Duty
Administrative Review; 2016-2018, 84 FR 28009
(June 17, 2019) (Preliminary Results), and
accompanying Preliminary Decision Memorandum.

2 See Memorandum, ‘Phosphor Copper from the
Republic of Korea: Issues and Decision
Memorandum for the Final Results of Antidumping
Duty administrative Review; 2016—-2018,” dated
concurrently with, and hereby adopted by, this
notice (Issues and Decision Memorandum).


http://www.fs.usda.gov/main/blackhills/workingtogether/advisorycommittees
http://www.fs.usda.gov/main/blackhills/workingtogether/advisorycommittees
mailto:scott.j.jacobson@usda.gov
mailto:scott.j.jacobson@usda.gov
mailto:scott.j.jacobson@usda.gov
mailto:scott.j.jacobson@usda.gov
mailto:scott.j.jacobson@usda.gov

Federal Register/Vol. 84, No. 244/ Thursday, December 19, 2019/ Notices

69721

review until December 13, 2019.3 On
September 24, 2019, Commerce issued
post preliminary results of the particular
market situation and pricing agreement
alleged by the petitioner.*

Scope of the Order>

The product covered by this order is
phosphor copper from Korea. For a
complete description of the scope of this
order, see the Issues and Decision
Memorandum.

Analysis of Comments Received

All issues raised in the case and
rebuttal briefs by parties are addressed
in the Issues and Decision
Memorandum and are identified in the
appendix to this notice. The Issues and
Decision Memorandum is a public
document and is on-file electronically
via Enforcement and Compliance’s
Antidumping and Countervailing Duty
Centralized Electronic Service System
(ACCESS). ACCESS is available to
registered users at https://
access.trade.gov, and to all parties in the
Central Records Unit, Room B8024 of
the main Commerce building. In
addition, a complete version of the
Issues and Decision Memorandum can
be accessed at http://
enforcement.trade.gov/frn/index.html.
The signed and electronic versions of
the Issues and Decision Memorandum
are identical in content.

Changes Since the Preliminary Results

Based on a review of the record and
comments received from interested
parties regarding our Preliminary
Results, we have revised the reported
financial expense ratio to the
preliminary margin calculations for
Bongsan.®

Final Results

As a result of this review, Commerce
determines the following weighted-
average dumping margin for Bongsan for
the period October 14, 2016 through
March 31, 2018:

3 See Memorandum, ‘“Phosphor Copper from the
Republic of Korea: Extension of Time Limit for the
Final Results of Antidumping Duty Administrative
Review; 2016-2018,” dated August 13, 2019.

4 See Memorandum, ‘“‘Post Preliminary Analysis
of Particular Market Situation Allegation and
Pricing Agreement Allegation in the Antidumping
Duty Administrative Review: Phosphor Copper
from the Republic of Korea; 2016—2018,” dated
September 24, 2019.

5 See Phosphor Copper from the Republic of
Korea: Antidumping Duty Order, 82 FR 18893
(April 24, 2017) (Order).

6 See Memorandum, ‘‘Final Results in the
Antidumping Duty Administrative Review of
Phosphor Copper from the Republic of Korea
(2016-2018): Sales and Cost of Production
Calculation Memorandum for Bongsan Co., Ltd.,”
dated concurrently with this notice.

Weighted-
average
dumping

margin
(percent)

Exporter or producer

Bongsan Co., Ltd ......ccccevveernene 0.00

Assessment Rates

Pursuant to section 751(a)(2)(A) of the
Tariff Act of 1930, as amended (the Act),
and 19 CFR 351.212(b)(1), Commerce
will determine, and U.S. Customs and
Border Protections (CBP) shall assess,
antidumping duties on all appropriate
entries of subject merchandise in
accordance with the final results of this
review. For Bongsan, we will calculate
importer-specific assessment rates on
the basis of the ratio of the total amount
of dumping calculated for each
importer’s examined sales and the total
entered value of those sales in
accordance with 19 CFR 351.212(b)(1).
When either Bongsan’s weighted-
average dumping margin is zero or de
minimis (i.e., less than 0.5 percent), or
an importer-specific assessment rate is
zero or de minimis, we will instruct CBP
to liquidate the appropriate entries
without regard to antidumping duties.

For entries of subject merchandise
during the POR produced by Bongsan
for which it did not know its
merchandise was destined for the
United States, we will instruct CBP to
liquidate such entries at the all-others
rate if there is no rate for the
intermediate company(ies) involved in
the transaction.

We intend to issue liquidation
instructions to CBP 15 days after
publication of the final results of this
review.

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of administrative review for all
shipments of subject merchandise
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication, as provided by section
751(a)(2) of the Act: (1) The cash deposit
rate for Bongsan will be equal to the
weighted-average dumping margin
established in the final results of this
administrative review, except if that rate
is de minimis, in which situation the
cash deposit rate will be zero; (2) for
merchandise exported by a producer or
exporter not covered in this
administrative review but covered in a
prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently completed segment of this
proceeding; (3) if the exporter is not a

firm covered in this review, a prior
review, or the original less-than-fair-
value (LTFV) investigation, but the
producer is, then the cash deposit rate
will be the rate established for the most
recently completed segment of this
proceeding for the producer of the
subject merchandise; and (4) the cash
deposit rate for all other producers or
exporters will continue to be 8.43
percent, the all-others rate established
in the LTFV investigation.

These cash deposit requirements,
when imposed, shall remain in effect
until further notice.

Notification to Importers Regarding the
Reimbursement of Duties

This notice also serves as a final
reminder to importers of their
responsibility under 19 CFR 351.402(f)
to file a certificate regarding the
reimbursement of antidumping duties
prior to liquidation of the relevant
entries during the POR. Failure to
comply with this requirement could
result in Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Administrative Protective Order (APO)

This notice also serves as a reminder
to parties subject to an APO of their
responsibility concerning the return or
destruction of proprietary information
disclosed under APO in accordance
with 19 CFR 351.305(a)(3), which
continues to govern business
proprietary information in this segment
of the proceeding. Timely written
notification of the return/destruction of
APO materials, or conversion to judicial
protective order, is hereby requested.
Failure to comply with the regulations
and the terms of an APO is a
sanctionable violation.

Notification to Interested Parties

We are issuing and publishing this
notice in accordance with sections
751(a)(1) and 777(i) of the Act and 19
CFR 351.221(b)(5).

Dated: December 13, 2019.
Jeffrey 1. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Issues and
Decision Memorandum

I. Summary

II. Background

III. Scope of the Order

IV. Particular Market Situation and Pricing
Agreement Allegations

V. Changes Made Since the Preliminary
Results

VI. Analysis of Comments


http://enforcement.trade.gov/frn/index.html
http://enforcement.trade.gov/frn/index.html
https://access.trade.gov
https://access.trade.gov
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Comment 1: Adverse Facts Available
(AFA) to Bongsan

Comment 2: Cost-Based Particular Market
Situation (PMS)

Comment 3: Bongsan’s Costs on a
Quarterly-Average Basis

Comment 4: Bongsan’s Financial Expense
Ratio

VII. Recommendation

[FR Doc. 2019-27407 Filed 12—18-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

International Trade Administration
[A—201-830]

Carbon and Certain Alloy Steel Wire
Rod From Mexico: Preliminary Results
of Antidumping Duty Administrative
Review; 2017-2018

AGENCY: Enforcement and Compliance,
International Trade Administration,
Department of Commerce.

SUMMARY: The Department of Commerce
(Commerce) preliminarily determines
that sales of carbon and certain alloy
steel wire rod (wire rod) from Mexico
were made at less than normal value
during the period of review (POR),
October 1, 2017 through September 30,
2018. We invite interested parties to
comment on these preliminary results.

DATES: Applicable December 19, 2019.

FOR FURTHER INFORMATION CONTACT:
Jolanta Lawska, AD/CVD Operations,
Office III, Enforcement and Compliance,
International Trade Administration,
U.S. Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230; telephone (202) 482—8362.

Background

On October 29, 2002 Commerce
published the Wire Rod Order in the
Federal Register.! On December 11,
2018, pursuant to section 751(a)(1) of
the Tariff Act of 1930, as amended (the
Act), Commerce initiated an
administrative review of the Wire Rod
Order covering Deacero S.A.P.I. de C.V.
(Deacero), ArcelorMittal Las Truchas,
S.A. de C.V. (AMLT), ArcelorMittal
Mexico S.A. de C.V. (AMM) (successor-
in-interest to AMLT),2 Ternium Mexico
S.A. de C.V. (Ternium), Grupo Villacero
S.A. de C.V. (Grupo Villacero), and

1 See Notice of Antidumping Duty Orders: Carbon
and Certain Alloy Steel Wire Rod from Brazil,
Indonesia, Mexico, Moldova, Trinidad and Tobago,
and Ukraine, 67 FR 65945 (October 29, 2002) (Wire
Rod Order).

2 See Final Results of Changed Circumstances
Review: Antidumping Duty Order on Carbon and
Certain Alloy Steel Wire Rod from Mexico, 82 FR
53456 (November 16, 2017) in which Commerce
determined that AMM is the successor-in-interest to
AMLT.

Talleres y Aceros S.A. de C.V. (Talleres
y Aceros).? Commerce exercised its
discretion to toll all deadlines affected
by the partial federal government
closure from December 22, 2018 through
the resumption of operations on January
28, 2019.4 As a result, the revised
deadline for the preliminary results of
this administrative review became
August 12, 2019. On July 26, 2019,
Commerce extended the deadline for the
preliminary results to December 10,
2019.5 For a complete description of the
events that followed the initiation of
this review, see the Preliminary
Decision Memorandum.®

Scope of the Order

The product covered by the Wire Rod
Order is wire rod, in coils, of
approximately round cross section, 5.00
mm or more, but less than 19.00 mm, in
solid cross-sectional diameter. The
subject merchandise is currently
classifiable under the Harmonized Tariff
Schedule of the United States (HTSUS)
subheadings: 7213.91.3000,
7213.91.3010, 7213.91.3011,
7213.91.3015, 7213.91.3020,
7213.91.3090, 7213.91.3091,
7213.91.3092, 7213.91.3093,
7213.91.4500, 7213.91.4510,
7213.91.4590, 7213.91.6000,
7213.91.6010, 7213.91.6090,
7213.99.0030, 7213.99.0031,
7213.99.0038, 7213.99.0090,
7227.20.0000, 7227.20.0010,
7227.20.0020, 7227.20.0030,
7227.20.0080, 7227.20.0090,
7227.20.0095, 7227.90.6010,
7227.90.6020, 7227.90.6030,
7227.90.6035, 7227.90.6050,
7227.90.6051, 7227.90.6053,
7227.90.6058, 7227.90.6059,
7227.90.6080, and 7227.90.6085. The
HTSUS subheadings are provided for
convenience and customs purposes
only; the written product description
remains dispositive. A full description
of the scope of the Wire Rod Order is
contained in the Preliminary Decision
Memorandum.

3 See Initiation of Antidumping and
Countervailing Duty Administrative Reviews, 83 FR
63615 (December 11, 2018).

4 See Memorandum, ‘“Deadlines Affected by the
Partial Shutdown of the Federal Government,”
dated January 28, 2019. All deadlines in this
segment of the proceeding affected by the partial
federal government closure have been extended by
40 days.

5 See Memorandum, “‘Carbon and Certain Alloy
Steel Wire Rod from Mexico: Extension of Deadline
for Preliminary Results of Antidumping Duty
Administrative Review,” dated July 26, 2019.

6 See Memorandum, ‘‘Decision Memorandum for
the Preliminary Results of Antidumping Duty
Administrative Review: Carbon and Certain Alloy
Steel Wire Rod from Mexico; 2017-2018,” dated
concurrently with, and hereby adopted by, this
notice (Preliminary Decision Memorandum).

Methodology

Commerce is conducting this review
in accordance with section 751(a)(1)(B)
of the Act. Export and constructed
export price were calculated in
accordance with section 772 of the Act.
Normal value was calculated in
accordance with section 773 of the Act.
For a full description of the
methodology underlying our
conclusions, see the Preliminary
Decision Memorandum. The
Preliminary Decision Memorandum is a
public document and is on file
electronically via Enforcement and
Compliance’s Antidumping and
Countervailing Duty Centralized
Electronic Service System (ACCESS).
ACCESS is available to registered users
at https://access.trade.gov and is
available to all parties in the Central
Records Unit, Room B8024 of the main
Department of Commerce building. In
addition, a complete version of the
Preliminary Decision Memorandum can
be accessed directly on the internet at
http://enforcement.trade.gov/frn/
index.html. The signed Preliminary
Decision Memorandum and the
electronic version of the Preliminary
Decision Memorandum are identical in
content. A list of topics discussed in the
Preliminary Decision Memorandum is
attached as an Appendix to this notice.

Preliminary Results of the Review

As aresult of this review, we
preliminarily determine the following
weighted-average dumping margins
exist for the POR:

Weighted-
average
Exporter/producer dumping
margins
(percent)
Deacero S.A.P.Ide C.V ........... 6.70
Ternium Mexico S.A. de C.V ...... 6.70
ArcelorMittal Mexico S.A. de C.V
(formerly ArcelorMittal Las
Truchas de C.V.) ..cccoevveviiene 6.70
Grupo Villacero S.A. de C.V ...... 6.70
Talleres y Aceros de C.V ........... 6.70

Assessment Rates

Upon issuance of the final results,
Commerce shall determine, and CBP
shall assess, antidumping duties on all
appropriate entries covered by this
review. If the weighted-average
dumping margin for Deacero is not zero
or de minimis (i.e., less than 0.5
percent), we will calculate importer-
specific ad valorem antidumping duty
assessment rates based on the ratio of
the total amount of dumping calculated
for the importer’s examined sales to the
total entered value of those same sales
in accordance with 19 CFR
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351.212(b)(1).7 We will instruct CBP to
assess antidumping duties on all
appropriate entries covered by this
review when the importer-specific
assessment rate calculated in the final
results of this review is above de
minimis (i.e., 0.5 percent). Where either
the respondent’s weighted-average
dumping margin is zero or de minimis,
or an importer-specific assessment rate
is zero or de minimis, we will instruct
CBP to liquidate the appropriate entries
without regard to antidumping duties.
The final results of this review shall be
the basis for the assessment of
antidumping duties on entries of
merchandise covered by the final results
of this review where applicable.

In accordance with Commerce’s
“automatic assessment” practice, for
entries of subject merchandise during
the POR produced by each respondent
which did not know that its
merchandise was destined for the
United States, we will instruct CBP to
liquidate entries not reviewed at the all-
others rate of 20.11 percent 8 if there is
no rate for the intermediate
company(ies) involved in the
transaction. We intend to issue
instructions to CBP 41 days after
publication of the final results of this
review.”

Cash Deposit Requirements

The following cash deposit
requirements will be effective upon
publication of the notice of final results
of administrative review for all
shipments of wire rod from Mexico
entered, or withdrawn from warehouse,
for consumption on or after the date of
publication of the final results, as
provided by section 751(a)(2) of the Act:
(1) The cash deposit rate for the firms
listed above will be equal to the
dumping margins established in the
final results of this review, except if the
ultimate rates are de minimis within the
meaning of 19 CFR 351.106(c)(1), in
which case the cash deposit rates will
be zero; (2) for merchandise exported by
producers or exporters not covered in
this administrative review but covered
in a prior segment of the proceeding, the
cash deposit rate will continue to be the
company-specific rate published for the
most recently completed segment of this
proceeding in which the producer or
exporter participated; (3) if the exporter

7In the preliminary results, Commerce applied
the assessment rate calculation method adopted in
Antidumping Proceedings: Calculation of the
Weighted-Average Dumping Margin and
Assessment Rate in Certain Antidumping
Proceedings; Final Modification, 77 FR 8101
(February 14, 2012).

8 See Wire Rod Order, 67 FR at 65947.

9 See 19 CFR 356.8(a).

is not a firm covered in this review, a
prior review, or the original less-than-
fair-value investigation but the producer
is, then the cash deposit rate will be the
rate established for the most recently
completed segment of the proceeding
for the producer of the merchandise;
and (4) the cash deposit rate for all other
producers or exporters will continue to
be 20.11 percent, the all-others rate
established in the antidumping duty
investigation.1© These cash deposit
requirements, when imposed, shall
remain in effect until further notice.

Disclosure

We intend to disclose the calculations
performed in these preliminary results
to parties in this proceeding within five
days of the date of publication of this
notice. !

Public Comment

Pursuant to 19 CFR 351.309(c)(1)(ii),
interested parties may submit case briefs
not later than 30 days after the date of
publication of this notice. Rebuttal
briefs, limited to issues raised in the
case briefs, may be filed no later than
five days after the date for filing case
briefs.12 Parties who submit case briefs
or rebuttal briefs in this proceeding are
encouraged to submit with each
argument: (1) A statement of the issue;
(2) a brief summary of the argument;
and (3) a table of authorities.13 All briefs
must be filed electronically using
ACCESS. An electronically filed
document must be received successfully
in its entirety by the established
deadline.

Pursuant to 19 CFR 351.310(c),
interested parties who wish to request a
hearing, limited to issues raised in the
case and rebuttal briefs, must submit a
written request to the Assistant
Secretary for Enforcement and
Compliance, within 30 days after the
date of publication of this notice.
Requests should contain: (1) The party’s
name, address, and telephone number;
(2) the number of participants; and (3)

a list of issues to be discussed. If a
request for a hearing is made, Commerce
intends to hold the hearing at the U.S.
Department of Commerce, 1401
Constitution Avenue NW, Washington,
DC 20230, at a time and date to be
determined. Parties should confirm by
telephone the date, time, and location of
the hearing two days before the
scheduled date.

We intend to issue the final results of
this administrative review, including

10 See Wire Rod Order, 67 FR at 65947.

11 See 19 CFR 351.224(b).

12 See 19 CFR 351.309(d).

13 See 19 CFR 351.309(c)(2) and (d)(2) and 19 CFR
351.303 (for general filing requirements).

the results of our analysis of the issues
raised in any written briefs, not later
than 120 days after the date of
publication of this notice, pursuant to
section 751(a)(3)(A) of the Act.

Notification to Importers

This notice also serves as a
preliminary reminder to importers of
their responsibility under 19 CFR
351.402(f)(2) to file a certificate
regarding the reimbursement of
antidumping duties prior to liquidation
of the relevant entries during this
review period. Failure to comply with
this requirement could result in
Commerce’s presumption that
reimbursement of antidumping duties
occurred and the subsequent assessment
of doubled antidumping duties.

Notification to Interested Parties

We are issuing and publishing these
results in accordance with sections
751(a)(1) and 777(i)(1) of the Act, and 19
CFR 351.213(h)(1).

Dated: December 9, 2019.
Jeffrey I. Kessler,

Assistant Secretary for Enforcement and
Compliance.

Appendix

List of Topics Discussed in the Preliminary
Decision Memorandum

I. Summary

II. Background

1II. Scope of the Order

IV. Non-Selected Rate

V. Discussion of the Methodology

VI. Recommendation

[FR Doc. 2019-27406 Filed 12—-18-19; 8:45 am]
BILLING CODE 3510-DS-P

DEPARTMENT OF COMMERCE

National Oceanic and Atmospheric
Administration

Proposed Information Collection;
Comment Request; Atlantic Mackerel,
Squid, and Butterfish Amendment 14
Data Collection

AGENCY: National Oceanic and
Atmospheric Administration (NOAA),
Commerce.

ACTION: Notice.

SUMMARY: The Department of
Commerce, as part of its continuing
effort to reduce paperwork and
respondent burden, invites the general
public and other Federal agencies to
take this opportunity to comment on
proposed and/or continuing information
collections, as required by the
Paperwork Reduction Act of 1995.



69724

Federal Register/Vol. 84, No. 244/ Thursday, December 19, 2019/ Notices

DATES: Written comments must be
submitted on or before February 17,
2020.

ADDRESSES: Direct all written comments
to Adrienne Thomas, PRA Officer,
NOAA, 151 Patton Avenue, Room 159,
Asheville, NC 28801 or via the internet
at PRAcomments@doc.gov. Comments
will generally be posted without change.
Please do not include information of a
confidential nature, such as sensitive
personal information or proprietary
information. All Personally Identifiable
Information (for example, name and
address) voluntarily submitted may be
publicly accessible.

FOR FURTHER INFORMATION CONTACT:
Requests for additional information or
copies of the information collection
instrument and instructions should be
directed to Alyson Pitts, Greater
Atlantic Region, Sustainable Fisheries
Office, 55 Great Republic Drive,
Gloucester, MA 01930, (978) 281-9352,
Alyson.Pitts@noaa.gov.

SUPPLEMENTARY INFORMATION:
1. Abstract

This request is for extension of a
current information collection. Under
the Magnuson-Stevens Fishery
Conservation and Management Act, the
Secretary of Commerce has the
responsibility for the conservation and
management of marine fishery
resources. Much of this responsibility
has been delegated to NOAA’s National
Marine Fisheries Service (NMFS).
Under this stewardship role, the
Secretary was given certain regulatory
authorities to ensure the most beneficial
uses of these resources. One of the
regulatory steps taken to carry out the
conservation and management
objectives is to collect information from
users of the resources.

This collection requires vessel trip
reports (VTRs) to be submitted weekly
for all limited access Atlantic mackerel
and longfin squid 1A and 1B permit
holders. In addition, all limited access
Atlantic mackerel, longfin squid 1A and
1B permit holders must maintain a
vessel monitoring system (VMS) unit on
their vessels and declare intent to target
Atlantic mackerel or longfin squid and
submit daily catch reports via VMS.
They must also submit daily catch
reports via VMS. Vessels that land over
20,000 1b of mackerel must notify NMFS
Office of Law Enforcement (OLE) via
VMS of the time and place of offloading
at least 6 hours prior to crossing the
VMS demarcation line on their return
trip to port, or if the vessel does not fish

seaward of the VMS demarcation line, at
least 6 hours prior to landing.

This collection also requires limited
access Atlantic mackerel and longfin
squid 1A and 1B permit holders to bring
all catch aboard the vessel and make it
available for sampling by an observer. If
catch is not made available to an
observer before discard, that catch is
defined as slippage, and the vessel
operator must complete a ‘“Released
Catch Affidavit” form within 48 hours
of the end of the fishing trip which
details why catch was slipped, estimates
the quantity and species composition of
the slipped catch, and records the time
and location of the slipped catch.

Finally, this collection requires any
vessel with a limited access Atlantic
mackerel permit intending to land over
20,000 lbs of Atlantic mackerel to
contact NMFS at least 48 hours in
advance of a fishing trip to request an
observer. Vessels currently contact
NMFS via phone, and selection notices
or waivers are issued by NMFS via
VMS. If service providers are unable to
provide coverage, an owner, operator, or
vessel manager may request a waiver by
calling the Northeast Fisheries Observer
Program.

This collection is necessary for
continued catch monitoring for the
Atlantic mackerel, squid, and butterfish
fisheries and to address incidental catch
of river herring and shad through
responsible management.

I1. Method of Collection

VTR Requirements

All Atlantic mackerel, squid, and
butterfish permit holders must submit
VTRs weekly either online or by
submitting them by paper form through
the mail.

VMS Requirements

Vessels with VMS requirements are
required to declare their intent to fish
and submit daily catch reports using
electronic VMS units on board the
vessel. Other VMS actions include trip
start and pre-landing notifications,
activity and gear codes, and trip type
declaration.

Documentation of Slippage Events

Any slippage event that occurs during
a trip requires the completion of a
“Released Catch Affidavit”, which is
submitted by signed paper form sent in
the mail.

Observer Program Call-In Requirements

Vessels with a limited access
mackerel permit intending to land over
20,000 1b of Atlantic mackerel are

required to give advance notification to
the Northeast Fisheries Observer
Program (NEFOP) before the start of a
trip in order to receive a fisheries
observer or a waiver. Vessels use a toll-
free call-in number or a local phone
number to comply with this
requirement.

II1. Data

OMB Control Number: 0648—0679.
Form Number(s): None.

Type of Review: Regular submission
(extension of a current information
collection).

Affected Public: Business or other for-
profit organizations; Individual or
households.

Estimated Number of Respondents:
414.

Estimated Total Annual Burden
Hours: 3,751.

Estimated Total Annual Cost to
Public: $2,322.

Estimated Time per Response: VTR
Reports: 5 minutes; activity
declarations: 5 minutes; power-down
exemption: 5 minutes; pre-landing
notification: 5 minutes; Released Catch
Affidavit: 5 minutes; Observer Call In: 5
minutes.

IV. Request for Comments

Comments are invited on: (a) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information shall have
practical utility; (b) the accuracy of the
agency’s estimate of the burden
(including hours and cost) of the
proposed collection of information; (c)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (d) ways to minimize the
burden of the collection of information
on respondents, including through the
use of automated collection techniques
or other forms of information
technology.

Comments submitted in response to
this notice will be summarized and/or
included in the request for OMB
approval of this information collection;
they also will become a matter of public
record.

Sheleen Dumas,

Department PRA Clearance Officer, Office of
the Chief Information Officer, Commerce
Department.

[FR Doc. 2019-27289 Filed 12—18-19; 8:45 am]
BILLING CODE 3510-22-P
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DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID: USA-2019-HQ-0028]

Submission for OMB Review;
Comment Request

AGENCY: U.S. Army Corps of Engineers,
DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by January 21, 2020.

ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail.mil.

SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: U.S. Army Corps of Engineers,
Instrument for Hurricane Evacuation
Behavioral Survey; Generic Collection
for OMB Control Number 0710-0019.

Type of Request: Extension.

Number of Respondents: 6,000.

Responses per Respondent: 1.

Annual Responses: 6,000.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 1,500.

Needs and Uses: The primary purpose
of collections to be conducted under
this clearance is to provide data which
will be used in conjunction with other
information to derive numerical values
of certain evacuation behaviors which
in turn will be used in transportation
modeling of evacuation clearance times,
along with shelter planning and public
outreach. In general all collections
under this clearance will be designed
based upon accepted statistical practices
and sampling methodologies, will
gather consistent and valid data that are
representative of the target population,
address non-response bias issues, and
achieve response rates needed to obtain
statistically useful results.

Affected Public: Business or other for-
profit; individuals or households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DoD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: December 13, 2019.

Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-27367 Filed 12—18-19; 8:45 am]
BILLING CODE 3710-08-P

DEPARTMENT OF DEFENSE

Department of the Army
[Docket ID USA-2019-HQ-0027]
Submission for OMB Review;
Comment Request

AGENCY: Department of the Army, DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by January 21, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail. mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: USMA Admissions
Procedures; USMA Form 5-518, 5—490,
2—-66, 847, 5-489, 5—-519, 8-2, 5-599,
480-1; OMB Control Number 0702—
0060.

USMA Pre-Candidate Procedures

Type of Request: Reinstatement.

Number of Respondents: 75,000.

Responses per Respondent: 1.

Annual Responses: 75,000.

Average Burden per Response: 25
minutes.

Annual Burden Hours: 31,250.

USMA Candidate Procedures

Type of Request: Reinstatement.

Number of Respondents: 53,800.

Responses per Respondent: 1.

Annual Responses: 53,800.

Average Burden per Response: 20
minutes.

Annual Burden Hours: 17,933.

Offered Candidate Procedures

Type of Request: Reinstatement.
Number of Respondents: 46,880.
Responses per Respondent: 1.
Annual Responses: 46,880.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 11,720.

Needs and Uses: Due to the advent of
USMA technology, the collection of
information for Pre-Candidates (0702—
0060), Candidates (0702—-0061) and
Accepted Candidates (0702—-0062) are
now collected from the single on-line
Department of Admissions website.
Henceforth, based on this electronic
modernization upgrade and intersection
of information this collection is updated
to reflect a single collection (0702—-0060)
that encompasses all three distinct
phases: Pre-Candidate Procedures,
Candidate Procedures, and Accepted
Candidate Procedures.

Affected Public: Individuals or
Households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Ms. Jasmeet
Seehra.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
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www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: December 13, 2019.
Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-27362 Filed 12-18-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Transmittal No. 19-45]

Arms Sales Notification

AGENCY: Defense Security Cooperation
Agency, Department of Defense.

ACTION: Arms sales notice.

SUMMARY: The Department of Defense is
publishing the unclassified text of an
arms sales notification.

FOR FURTHER INFORMATION CONTACT:
Karma Job at karma.d.job.civ@mail.mil
or (703) 697—-8976.

SUPPLEMENTARY INFORMATION: This
36(b)(1) arms sales notification is
published to fulfill the requirements of
section 155 of Public Law 104-164
dated July 21, 1996. The following is a
copy of a letter to the Speaker of the
House of Representatives, Transmittal
19-45 with attached Policy Justification
and Sensitivity of Technology.

Dated: December 12, 2019.
Aaron T. Siegel,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

BILLING CODE 5001-06-P
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DEFENSE SECURITY COOPERATION AGENCY
201 12™ STREET SOUTH, STE 203
ARLINGTON, VA 22202-5408

The Honorable Nancy Pelosi
Speaker of the House

U.S. House of Representatives
H-209, The Capitol
Washington, DC 20515

SEP 1 12019

Dear Madam Speaker:

Pursuant to the reporting requirements of Section 36(b)(1) of the Arms Export Control
Act, as amended, we are forwarding herewith Transmittal No. 19-45 concerning the Army’s
proposed Letter(s) of Offer and Acceptance to the Government of Morocco for defense articles
and services estimated to cost $776 million. After this letter is delivered to your office, we plan
to issue a news release to notify the public of this proposed sale.

Sinc "

Charles W. Hooper
Lieutenant Genera
Director

Enclosures:

1. Transmittal

2. Policy Justification

3. Sensitivity of Technology

4. Regional Balance (Classified document provided under separate cover)

BILLING CODE 5001-06-C (07311 SN $ 76 million Twenty-eight (28) TOW 2A, Radio
Transmittal No. 19—45 TOTAL m Frequency (RF) Missiles (BGM-71-4B-
.............................. million
Notice of Proposed Issuance of Letter of .y . &F) l*jiy-to-Buy Lot Acceptance
Offer Pursuant to Section 36(b)(1) of the (iii) D?SCHPHOI? and Quant;ty or 1851168
Arms Export Control Act, as amended Quantities of Articles or Services under ~ Four hundred (400) M220A2 TOW
. ' . Consideration for Purchase: Launchers and/or four hundred (400)

M(l) Prospective Purchaser: Kingdom of Major Defense Equipment (MDE): M41 Improved Target Acquisition

orocco . Two thousand four hundred and one System (ITAS) Launchers

(ii) Total Estimated Value: (2,401) TOW 2A, Radio Frequency Non-MDE: Also included are missile

Major Defense Equipment * $700 million  (RF) Missiles (BGM-71-4B-RF) support equipment; Government
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furnished equipment; technical
manuals/publications; spare parts; tool
and test equipment; training; U.S.
Government technical and logistical
support, contractor technical support,
and other associated equipment and
services.

(iv) Military Department: Army

(v) Prior Related Cases, if any: MO-B-
usz

(vi) Sales Commission, Fee, etc., Paid,
Offered, or Agreed to be Paid: None

(vii) Sensitivity of Technology
Contained in the Defense Article or
Defense Services Proposed to be Sold:
See Attached Annex.

(viii) Date Report Delivered to
Congress: September 11, 2019

* As defined in Section 47(6) of the
Arms Export Control Act.

POLICY JUSTIFICATION

Morocco—TOW 2A, Radio Frequency
(RF) Missiles (BGM-71-4B-RF)

The Government of Morocco has
requested a possible sale of two
thousand four hundred and one (2,401)
TOW 2A, Radio Frequency (RF) Missiles
(BGM-71-4B-RF); and twenty eight (28)
TOW 2A, Radio Frequency (RF) Missiles
(BGM-71-4B-RF), Fly-to-Buy missiles for
lot acceptance testing; and Four
hundred (400) M220A2 TOW Launchers
and/or four hundred (400) M41
Improved Target Acquisition System
(ITAS) Launchers. Also included are
missile support equipment; Government
furnished equipment; technical
manuals/publications; spare parts; tool
and test equipment; training; U.S.
Government technical and logistical
support, contractor technical support,
and other associated equipment and
services. The estimated cost is $776
million.

This proposed sale will support the
foreign policy and national security of
the United States by helping to improve
the security of a major Non-NATO ally
that continues to be an important force
for political stability and economic
progress in North Africa.

The proposed sale of the TOW 2A
Missiles and TOW Launchers will
advance Morocco’s efforts to develop an
integrated ground defense capability. A
strong national defense and dedicated
military force will assist Morocco to
sustain itself in its efforts to maintain
stability.

The proposed sale of this equipment
will not alter the basic military balance
in the region.

The principal contractors involved in
this program are Raytheon Missile
Systems, Tucson, Arizona and
McKinney, Texas. There are no known
offset agreements proposed in
connection with this potential sale.

Implementation of this proposed sale
will not require the U.S. Government or
contractor representatives to travel to
Morocco.

There will be no adverse impact on
U.S. defense readiness as a result of this
proposed sale.

Transmittal No. 19-45

Notice of Proposed Issuance of Letter of
Offer Pursuant to Section 36(b)(1) of the
Arms Export Control Act

Annex

Item No. vii

(vii) Sensitivity of Technology:

1. The TOW 2A, Radio Frequency
(RF) Missiles (BGM-71-4B-RF) is a direct
attack missile designed to defeat
armored vehicles, reinforced urban
structures, field fortifications and other
such targets. TOW missiles are fired
from a variety of TOW launchers in the
U.S. Army, USMC, and FMS customer
forces. The TOW 2A RF missile can be
launched from the same launcher
platforms as the existing wire-guided
TOW 2A missile without modification
to the launcher. The TOW 2A missile
(both wire & RF) contains two tracker
beacons (xenon and thermal) for the
launcher to track and guide the missile
in flight. Guidance commands from the
launcher are provided to the missile by
a RF link contained within the
commands from the missile case. The
hardware, software, and technical
publications provided with the sale are
UNCLASSIFIED. However, the system
itself contains sensitive technology that
instructs the system on how to operate
in the presence of countermeasures.

2. Improved Target Acquisition
System (ITAS) is designed to fire all
existing versions of the TOW missile
and consists of a Target Acquisition
Subsystem (TAS), a Fire Control
Subsystem (FCS), a Li-Ion Battery Box
(LBB), a modified Traversing Unit (TU)
plus the standard launch tube and
tripod. The ITAS provides for the
integration of both the direct view
optics and a second generation Standard
Advanced Dewar Assembly (SADA) II
thermal sensor into a single housing;
direct view optics that provide viewing
the target scene in daylight and non-
obscured conditions; introduction of
both passive and active eye safe laser-
ranging; development of embedded
training and training sustainment;
automatic bore sight which allows the
gunner to align the night vision system
with the direct view optics; insertion of
advanced Built-in Test/Built-in Test
Equipment (BIT/BITE) which provides
fault detection and recognition and go/
no go status for the gunner; and an
Aided Target Tracker (ATT) that

provides the capability to process
infrared imagery into recognizable
contour features used to assist the
gunner’s aim point.

3. If a technologically advanced
adversary were to obtain knowledge of
the specific hardware and software
elements, the information could be used
to develop countermeasures that might
reduce weapon system effectiveness or
be used in the development of a system
with similar or advanced capabilities.

4. A determination has been made
that Morocco can provide substantially
the same degree of protection for the
sensitive technology being released as
the U.S. Government. This sale is
necessary in furtherance of the U.S.
foreign policy and national security
objectives outlined in the Policy
Justification.

5. All defense articles and services
listed in this transmittal are authorized
for release and export to the
Government of Morocco.

[FR Doc. 2019-27292 Filed 12-18-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DOD-2019-HA-0101]

Submission for OMB Review;
Comment Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by January 21, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Mr. Josh Brammer, DoD Desk
Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail.mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Department of Defense Active
Duty/Reserve Forces Dental
Examination; DD Form 2813; OMB
Control Number 0720-0022.
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Type of Request: Revision.

Number of Respondents: 150,000.

Responses per Respondent: 5.

Annual Responses: 750,000.

Average Burden per Response: 3
minutes.

Annual Burden Hours: 37,500.

Needs and Uses: The information
collection requirement is necessary to
obtain and record the dental health
status of members of the Armed Forces.
This form is the means for civilian
dentists to record the results of their
findings and provide the information to
the member’s military organization. The
military organizations are required by
Department of Defense policy to track
the dental status of its members.

Affected Public: Individuals or
households, Business or Other For-
Profit, and Not-For-Profit Institutions.

Frequency: Annually and on occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. Josh Brammer.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to
Ms. James at whs.mc-alex.esd.mbx.dd-
dod-information-collections@mail.mil.

Dated: December 13, 2019.
Morgan E. Park,

Alternate OSD Federal Register, Liaison
Officer, Department of Defense.

[FR Doc. 2019-27368 Filed 12—18-19; 8:45 am]
BILLING CODE 5001-06—-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID: DOD-2019-HA-0095]

Submission for OMB Review;
Comment Request

AGENCY: Office of the Assistant
Secretary of Defense for Health Affairs,
DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by January 21, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Mr. Josh Brammer, DoD Desk
Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd.mbx.dd-dod-
information-collections@mail. mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: Women, Infants, and Children
Overseas Program (WIC Overseas)
Eligibility Application; OMB Control
Number 0720-0030.

Type of Request: Extension.

Number of Respondents: 14,550.

Responses per Respondent: 2.

Annual Responses: 29,100.

Average Burden per Response: 15
minutes.

Annual Burden Hours: 7,275.

Needs and Uses: The information
collection requirement is necessary for
individuals to apply for certification
and periodic recertification to receive
WIC Overseas benefits.

Affected Public: Individuals or
households.

Frequency: On occasion.

Respondent’s Obligation: Voluntary.

OMB Desk Officer: Mr. Josh Brammer.

You may also submit comments and
recommendations, identified by Docket
ID number and title, by the following
method:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the
instructions for submitting comments.

Instructions: All submissions received
must include the agency name, Docket
ID number, and title for this Federal
Register document. The general policy
for comments and other submissions
from members of the public is to make
these submissions available for public
viewing on the internet at http://
www.regulations.gov as they are
received without change, including any
personal identifiers or contact
information.

DOD Clearance Officer: Ms. Angela
James.

Requests for copies of the information
collection proposal should be sent to

Ms. James at whs.mc-alex.esd.mbx.dd-

dod-information-collections@mail.mil.
Dated: December 13, 2019.

Morgan E. Park,

Alternate OSD Federal Register Liaison
Officer, Department of Defense.

[FR Doc. 2019-27369 Filed 12—18-19; 8:45 am]
BILLING CODE 5001-06-P

DEPARTMENT OF DEFENSE

Office of the Secretary
[Docket ID DOD-2019-0S-0121]

Submission for OMB Review;
Comment Request

AGENCY: Defense Counterintelligence
and Security Agency, DoD.

ACTION: 30-Day information collection
notice.

SUMMARY: The Department of Defense
has submitted to OMB for clearance the
following proposal for collection of
information under the provisions of the
Paperwork Reduction Act.

DATES: Consideration will be given to all
comments received by January 21, 2020.
ADDRESSES: Comments and
recommendations on the proposed
information collection should be
emailed to Ms. Jasmeet Seehra, DoD
Desk Officer, at oira_submission@
omb.eop.gov. Please identify the
proposed information collection by DoD
Desk Officer, Docket ID number, and
title of the information collection.

FOR FURTHER INFORMATION CONTACT:
Angela James, 571-372-7574, or
whs.mc-alex.esd. mbx.dd-dod-
information-collections@mail mil.
SUPPLEMENTARY INFORMATION:

Title; Associated Form; and OMB
Number: DoD Consolidations Facility
Request for Records; OMB Control
Number 0704-0561.

Type of Request: Extension.

Number of Respondents: 120.

Responses per Respondent: 1.

Annual Responses: 120.

Average Burden per Response: 5
minutes.

Annual Burden Hours: 10.

Needs and Uses: The information
collection requirement is necessary to
ensure needed information is collected
to positively identify individuals who
request records regarding themselves
that are maintained by the DoD
Consolidated Adjudications Facility.
These records will also be used in any
Privacy Act appeals or related litigation.
The Law Enforcement, Congressional
Inquiries, Department of Justice for
Litigation, National Archives and
Records Administration, and Data
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