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This section of the FEDERAL REGISTER
contains regulatory documents having general
applicability and legal effect, most of which
are keyed to and codified in the Code of
Federal Regulations, which is published under
50 titles pursuant to 44 U.S.C. 1510.

The Code of Federal Regulations is sold by
the Superintendent of Documents.

DEPARTMENT OF AGRICULTURE
Commaodity Credit Corporation

7 CFR Part 1410

[Docket ID CCC—-2019-0006]

RIN 0560-AIl41

Conservation Reserve Program

AGENCY: Commodity Credit Corporation
and Farm Service Agency, USDA.

ACTION: Interim rule.

SUMMARY: This rule is revising the
Commodity Credit Corporation’s (CCC)
Conservation Reserve Program (CRP)
regulations to specify the terms and
conditions of CRP and to implement
amendments made by the Agriculture
Improvement Act of 2018 (2018 Farm
Bill). The 2018 Farm Bill authorizes
CRP through fiscal year 2023. This rule
makes required changes to the eligibility
criteria for enrollment in CRP, the
benefits available to participants, and
the land use and compliance provisions
of CRP. In addition, this rule will
implement two new pilot programs, the
Clean Lakes, Estuaries, and Rivers 30
(CLEAR 30) Pilot Program and the Soil
Heath and Income Protection Pilot
(SHIPP) Program, as required by the
2018 Farm Bill.

DATES:

Effective: December 6, 2019.
Comment Date: We will consider
comments that we receive by February

4, 2020.

ADDRESSES: We invite you to submit
comments on this rule. In your
comment, please specify RIN 0560-Al41
and include the date, volume, and page
number of this issue of the Federal
Register, and the title of the rule. You
may submit comments through the:

e Federal eRulemaking Portal: Go to
http://www.regulations.gov and search
for Docket ID CCC-2019-0006. Follow
the online instructions for submitting
comments.

All comments received will be posted
without change and publicly available
on www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Virgil Ireland; telephone: (816) 926—
6014, email: virgil.ireland@usda.gov.
Persons with disabilities who require
alternative means for communication
should contact the U.S. Department of
Agriculture (USDA) Target Center at
(202) 720-2600 (voice).
SUPPLEMENTARY INFORMATION:

Background

CRP is authorized by the Food
Security Act of 1985 (Pub. L. 99-198),
which was amended by the 2018 Farm
Bill (Pub. L. 115-334). The purpose of
CRP continues to be cost-effectively
assisting producers in conserving and
improving soil, water, and wildlife
resources, restoring wetlands by
converting highly erodible and other
environmentally-sensitive land
generally devoted to the production of
agricultural commodities to a long-term
vegetative cover, or improving
conditions of certain grasslands. CRP
participants enroll land under contracts
and maintain approved cover, including
grasses and trees, or water cover, in
exchange for annual rental payments
and financial assistance to install
certain conservation practices.
Enrollment of eligible grassland in CRP
results in adoption of sustainable
grazing practices. CRP is administered
by the Farm Service Agency (FSA) on
behalf of CCC. Since its inception in
1985, CRP has proven to be one of the
largest and most successful conservation
programs in USDA.

There are three major types of CRP
signups: General, continuous, and
grassland. Each of the three types has
specific enrollment provisions, as
described below. For all signups,
potential participants must submit an
offer for enrollment at the local FSA
county office or USDA service center.

Enrollment through general signup is
based on a competitive offer process
during designated signup periods. The
general signup occurs when the
Secretary of Agriculture (Secretary)
announces USDA will accept general
signup offers for enrollment. Offers from
potential CRP participants are ranked
against each other at the national level.
Ranking is based on the environmental
benefits expected to result from the
proposed conservation practices, and

expected costs. Each offer is assigned an
Environmental Benefit Index (EBI) score
using ranking factors designed to reflect
the expected environmental benefits
and costs. A fact sheet regarding the EBI
factors will be provided on a USDA web
page. These EBI factors may include, but
are not limited to, wildlife habitat, water
quality, and reductions in farm erosion
benefits. The highly erodible cropland
criteria are based on the provisions of
the Food Security Act of 1985, as
amended, and 7 CFR part 12. EBI may
include benefits that last beyond the
contract period and factors that include
per acre expected costs. In a general
signup, the offer process is competitive
and not all offers will necessarily rank
high enough to be selected for
enrollment in CRP.

For practices and land with especially
high environmental value, enrollment
through continuous signup is usually
available year-round without ranking
periods. The continuous signup is
focused on environmentally sensitive
land, and offers are not ranked against
each other. Land eligible for continuous
signup may include:

e Land in riparian areas that border
rivers, streams, and lakes;

¢ Land suitable for wetland
restoration; and

e Certain land to be dedicated to
other specialized conservation
measures.

While land is accepted on a non-
competitive basis, the practices
available under CRP continuous signup
provide environmental benefits that
likely would consistently rank high
under the EBI, making the land and
practice(s) acceptable for enrollment
under a general signup.

The 2018 Farm Bill changes the offer
process for grassland signups from a
continuous basis to an annual
enrollment basis with ranking periods
occurring subsequent to the
announcement of general signup offers.

This rule does not change the basic
administrative structure and nature of
CRP.

Definitions

This rule removes the following
definitions in 7 CFR 1410.2 because
they are no longer used in the CRP
regulations, or are provided in 7 CFR
part 718, or are no longer needed
because of improved clarity in the
provisions throughout this rule: “deputy
administrator,” ‘“field,” “landlord,”
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“nesting season,” “‘offeror,” “operator,”
“pastureland,” “payment period,”
“pollinator,” “rangeland,” “‘retired or
retiring owner or operator,” “state
school trust land,” ““state water quality
priority area,” and ““veteran farmer or
rancher.”

This rule adds definitions in 7 CFR
1410.2 of “field border,” ““grass
waterway,” and ‘‘prairie strip” because
they are relevant to continuous signup
enrollment, as provided in the 2018
Farm Bill. It also adds a definition in 7
CFR 1410.2 of “carrying capacity” and
“primary nesting season’’ that apply to
the new permissive uses, as provided in
the 2018 Farm Bill, and adds a
definition of “eligible partner’ as
provided in the 2018 Farm Bill relevant
to the Conservation Reserve
Enhancement Program (CREP). Further,
it adds a definition of “approved cover”
because the term is used throughout the
regulation.

This rule revises the definition of
“conserving use” to update the years
consistent with the updated cropping
history years specified by the 2018 Farm
Bill. This rule revises the definitions of
“filter strip”” and “riparian buffer” to
improve clarity regarding the required
location of the practice in question and
provide consistency between the
definitions. This rule revises the
definition of “violation” to clarify that
an inaction by the participant may also
be a violation that results in adverse
consequences. This rule also revises
“annual rental payment” to specify that
certain incentive payments are not
included in the definition. This rule
revises the definition of “considered
planted” to not limit prevented planted
credit to those cases in which a
producer received an insurance
indemnity payment for prevented
planting. Further, this rule revises other
definitions to remove obsolete,
erroneous, or duplicative references and
citations, or to improve the clarity of the
definition.

General Description

This rule revises the provisions in 7
CFR 1410.3 to change the term
“conserving use” to “approved cover”
for consistency with the definition of
the term “approved cover.” In addition,
this rule removes the provisions
regarding cost-share assistance from
§1410.3, as they are duplicative of the
provisions regarding cost-share
payments elsewhere in this rule. This
rule also revises the provisions in 7 CFR
1410.3 regarding the requirement that a
producer obtain and adhere to a
conservation plan that is duplicated
elsewhere in the regulation.

Maximum County Acreage

The 2018 Farm Bill maintains the
acreage limitation that not more than 25
percent of the cropland in any county
can be enrolled in CRP. However, it
changes the description in 7 CFR 1410.4
of land to which the Secretary may
provide a waiver of the county acreage
limitation by specifically permitting it
on land enrolled under a CREP. Further,
it increases the percent of the cropland
in a county that may be subject to a
wetland easement from not more than
10 percent to not more than 15 percent.
This rule revises the maximum county
acreage provisions in 7 CFR 1410.4 to
incorporate the changes made by the
2018 Farm Bill.

Eligible Persons

This rule revises the provisions in 7
CFR 1410.5 to improve clarity regarding
when the 12-month ownership or
operatorship applies based on the type
of signup under which the offer is
submitted.

Eligible Land

The 2018 Farm Bill changes the
cropping history requirement so that
cropland must have been planted or
considered planted for 4 of the 6 years
preceding the date of enactment of the
2018 Farm Bill (December 20, 2018).
The 2018 Farm Bill also provides that
cropland enrolled in CRP is to be
considered planted for purposes of
cropping history eligibility.

The 2018 Farm Bill specifies certain
CRP conservation practices that will
have a positive impact on water quality,
including grass waterways, filter strips,
contour grass strips, riparian buffers,
wetland practices and wetland buffers,
bioreactors, and saturated buffers, as
practices eligible for enrollment under a
continuous basis. The 2018 Farm Bill
also adds, as eligibility criteria for
enrollment on a continuous basis, a new
CRP conservation practice, prairie strip,
and land devoted to practices to benefit
State and federally identified wellhead
protection areas. The 2018 Farm Bill
also makes eligible for enrollment land
that was enrolled in CRP under a 15-
year contract that expired on September
30, 2017, or September 30, 2018,
provided there was no opportunity for
such land to be re-enrolled previously,
and provided that the conservation
practice on such land has been
maintained.

The 2018 Farm Bill also limits the
number of times land subject to a CRP
contract that is devoted to hardwood
trees, excluding riparian buffers,
shelterbelts, and certain forested
wetlands, can be reenrolled in CRP to
only one re-enrollment.

Further, the 2018 Farm Bill makes
eligible for enrollment in CRP certain
land that is subject to State resource
conserving or environmental protection
measures or practices that would
otherwise render such land ineligible
for enrollment. Such land will be
enrolled under a reduced annual rental
payment.

This rule revises the eligible land
provisions in 7 CFR 1410.6 to
incorporate the changes made by the
2018 Farm Bill, to improve clarity, and
to make minor technical corrections.

Duration of Contracts

The 2018 Farm Bill adds two pilot
programs (discussed below) that provide
for CRP contracts ranging in duration
from 3 to 30 years. Accordingly, this
rule revises the provisions in 7 CFR
1410.7 to address the various contract
durations and improve clarity.

Conservation Priority Areas

This rule revises the provisions in 7
CFR 1410.8 to remove provisions
regarding designations of National
conservation priority areas and
provisions allowing State FSA
Committees to designate conservation
priority areas. This rule revises the
provisions in 7 CFR 1410.8 include
provisions specifying that a State agency
may submit proposals for conservation
priority areas within guidelines
established by CCC consistent with the
Food Security Act of 1985, as amended.

Restoration of Wetlands

This rule revises 7 CFR 1410.10 to
remove provisions regarding potential
cost-share and incentive payments that
are duplicated elsewhere in the
regulation.

Farmable Wetlands Program

This rule revises 7 CFR 1410.11 to
include acreage enrollment limitations,
provisions regarding incentive
payments for farmable wetlands, clarify
cropping history requirements, and for
consistency with the Food Security Act
of 1985, as amended.

Grasslands Enrollments and Permitted
Uses

The 2018 Farm Bill adds provisions
identifying criteria for which the
Secretary may give priority when
evaluating offers to enroll grasslands in
CRP, including land under risk of
conversion, land of ecological
significance, and land enrolled under an
expiring CRP contract. This rule revises
7 CFR 1410.31 to include the 2018 Farm
Bill’s criteria that may be used in
evaluating offers to enroll grasslands
into CRP.
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In addition, this rule revises the
provisions in 7 CFR 1410.13 to include
the activities permitted on grasslands
enrolled in CRP, and to remove
erroneous references to land previously
enrolled in the Grasslands Reserve
Program.

Obligations of Participant

The 2018 Farm Bill adds that under
the terms and conditions of the CRP
contract, participants must agree to
carry out proper thinning and other
practices on land devoted to trees,
excluding windbreaks and shelterbelts,
to enhance the conservation benefits
and wildlife habitat resources, and to
promote forest management. This rule
revises 7 CFR 1410.20 to add the
obligation to carry out such activities,
and to make other minor changes to
improve clarity.

Obligations of CCC

This rule revises the provisions in 7
CFR 1410.21 for clarity and consistency
with the Food Security Act of 1985, as
amended, by adding that CCC cost
sharing must be appropriate and in the
public interest.

CRP Conservation Plans

The 2018 Farm Bill retains the
provision that requires participants to
undertake management activities on the
land as needed throughout the duration
of the CRP contract to implement the
conservation plan. However, the 2018
Farm Bill prohibits the Secretary from
making any cost-sharing payment for
management activities. In addition,
under the 2018 Farm Bill, in the case
where a natural disaster or adverse
weather event occurs that has the same
effect as the planned management
activity consistent with the conservation
plan, then a planned management
activity is not required. This rule revises
7 CFR 1410.22 to add provisions
regarding a natural disaster or adverse
weather event having the same effect as
a planned management activity and
specifying that no cost-share payments
will be provided for any management
activity. In addition, this rule clarifies
that the conservation plan must be
approved by NRCS. Further, this rule
revises 7 CFR 1410.22 for technical
changes for consistency with the Food
Security Act of 1985, as amended, and
for clarity.

Signup

The 2018 Farm Bill requires the
Secretary to hold a general signup not
less often than once each year. The 2018
Farm Bill also changes enrollment of
eligible grasslands from a continuous
basis to an annual enrollment basis with

ranking periods being subsequent to the
announcement of general signup offers.
In addition, the 2018 Farm Bill specifies
specific land and practices that will be
eligible under a CRP continuous signup
basis. Further, the 2018 Farm Bill adds
two pilot programs (discussed below),
one of which has a statutory deadline
for enrollment of December 31, 2020.
This rule revises 7 CFR 1410.30 to
incorporate the relevant changes made
by the 2018 Farm Bill.

CRP Contract

The 2018 Farm Bill amendments add
provisions to allow land enrolled in
CRP during the last year of the CRP
contract to be enrolled in the
Environmental Quality Incentives
Program (EQIP) or the Conservation
Stewardship Program (CSP), and permit
the participants to begin establishment
of a practice under the EQIP or CSP
programs without being in violation of
the CRP contract. In addition, the 2018
Farm Bill adds that during the 3 years
prior to the end of the CRP contract
period, the participant may begin the
certification process under the Organic
Foods Production Act of 1990 without
being in violation of the CRP contract.

This rule revises 7 CFR 1410.32 to
incorporate the provisions of the 2018
Farm Bill regarding enrollment of land
into EQIP and CSP and beginning the
organic certification process. In
addition, this rule revises 7 CFR 1410.32
to clarify that the provisions regarding
the termination of CRP contracts and the
refunding of payments and assessment
of liquidated damages resulting from
such CRP contract termination are
applicable to the termination of a CRP
contract in whole or in part. The policy
on termination of CRP contracts is not
changing with this rule; rather, the
amendments clarify that termination on
part of the land enrolled is, for the
terminated part of the land, treated the
same and has the same consequences as
termination of the entire contract.

Contract Modifications

The 2018 Farm Bill amendments
change the time period in which a CRP
contract may be modified to facilitate
the transition of land to a beginning,
socially disadvantaged, or veteran
farmer or rancher from the final year of
the CRP contract to the last 2 years of
the CRP contract. These changes are
discussed further below under the
Transition Incentives Program. This rule
revises 7 CFR 1410.33 to incorporate the
changes made by the 2018 Farm Bill
with regard to needed CRP contract
modifications.

In addition, this rule revises 7 CFR
1410.33 to clarify that the provisions

regarding termination of a CRP contract
are applicable to termination whether in
whole or in part, consistent with the
revisions made to this rule in 7 CFR
1410.32. Further, this rule removes the
requirement that practice incentive
payments must be refunded when land
is transferred from CRP into
Agricultural Conservation Easement
Program (ACEP), because practice
incentive payments are considered cost-
share payments under the 2018 Farm
Bill.

Cost-Share Payments and Levels and
Rates for Cost-Share Payments

The 2018 Farm Bill adds provisions
for practice incentive payments for
certain land enrolled under continuous
signup and under CREP in an amount
not to exceed 50 percent of the actual
cost of the practice. It also provides that
in the case of seed costs for the practice,
the cost-share payments are not to
exceed 50 percent of the cost of the
actual cost of the seed. Further, it
amended the Food Security Act of 1985
to provide that in general, cost-share
payments to participants, when
combined with payments from all other
sources, cannot exceed 100 percent of
the actual cost of establishing the
practice.

This rule revises §§1410.40 and
1410.41 for consistency with the 2018
Farm Bill changes regarding cost-share
limits and the limitations for practice
incentive payments. In addition, this
rule revises 7 CFR 1410.40 to remove
references to sections that were removed
in 2015, and to add provisions regarding
refunds of cost-share payments when
other federal cost-share assistance is
received by the participants for the same
land, as required by the Food Security
Act of 1985, as amended. It also clarifies
that cost-share payments are not subject
to the $50,000 payment limitation in 7
CFR 1410.42. Further, this rule revises
7 CFR 1410.40 to add that the benefits
that would be received from the
replacement or restoration of the
practice must outweigh the cost of such
action in order for cost-share payments
to be authorized. This rule also revises
7 CFR 1410.41 to remove provisions that
are duplicated in 7 CFR 1410.40.

Annual Rental Payments

The 2018 Farm Bill amendments
provide an exception to the $50,000
payment limitation in the case where
the participant is a rural water district
or association and the land enrolled is
for the purpose of protecting a wellhead.
This rule revises 7 CFR 1410.42 to
incorporate the 2018 Farm Bill changes
regarding the exception to the $50,000
payment limitation. In addition, this
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rule revises the provisions to improve
clarity and consistency with other
sections of the regulation.

Method of Payment

This rule removes 7 CFR 1410.43 as
method of payment provisions are
provided in 7 CFR part 1401.

Average Adjusted Gross Income

The 2018 Farm Bill amendments
provide authority for the Secretary to
waive the income limitations that apply
to CRP on a case-by-case basis if the
Secretary determines that
environmentally sensitive land of
special significance would be protected
as a result of the waiver. The income
limitations and provisions for any
applicable waiver are implemented in 7
CFR part 1400. This rule revises 7 CFR
1410.44 to add a reference to 7 CFR part
1400 regarding any waiver of the
income limitations that may apply to
CRP.

Incentive Payments

This rule revises 7 CFR part 1410 to
add §1410.45 to provide provisions
regarding certain incentive payments
authorized by the 2018 Farm Bill and
incentive payments that may be made
available at the sole discretion of CCC.
The 2018 Farm Bill mandates a one-time
signup incentive payment for the initial
enrollment of certain land and CRP
conservation practices, equal to 32.5
percent of the amount of the first annual
rental payment of the land and
practices. The 2018 Farm Bill also
provides authority for CCC to provide
incentive payments to encourage proper
tree thinning and other practices to
improve the condition of resources,
promote forest management, or enhance
wildlife habitat on the land. Such
incentive payments cannot exceed 100
percent of the total cost of thinning and
other practices. In addition, the 2018
Farm Bill provides discretionary
authority for CCC to provide other
incentive payments; however, such
incentive payments are not required.

Enhancement Programs

Prior to the 2018 Farm Bill, the
annual payment limitation did not
apply to a State, or political subdivision
or agency thereof, in connection with
State enhancement programs approved
by FSA. The State enhancement
programs were separate and apart from
CREP (discussed below). The 2018 Farm
Bill removes the provisions regarding
the State enhancement programs.
Accordingly, this rule removes 7 CFR
1410.50.

Violations

This rule revises 7 CFR 1410.52 to
clarify that the provisions regarding
termination of a CRP contract are
applicable to termination whether in
whole or in part, consistent with the
revisions made to this rule in §§1410.32
and 1410.33. In addition, this rule
revises § 1410.52 to remove the crop
insurance purchase requirement, as it
was eliminated under the Agricultural
Act of 2014.

Termination of CRP Contracts

This rule revises 7 CFR 1410.53 to
clarify that the provisions regarding
termination of a CRP contract are
applicable to termination whether in
whole or in part, consistent with the
revisions made by this rule in
§§1410.32, 1410.33, and 1410.52.

Payments Not Subject to Claims

This rule revises 7 CFR 1410.57 to
clarify that any payment or portion of
payment due any person under 7 CFR
part 1410 will be allowed without
regard to questions of title under State
law, and without regard to any claim or
lien in favor of any creditor, except
agencies of the United States
Government.

Miscellaneous

This rule revises 7 CFR 1410.62 to
remove the provisions regarding
research projects because CCC
determined such provisions are not
necessary.

Permissive Uses

Uses of land enrolled in CRP is
generally limited to the list of uses
specified in 7 CFR 1410.63, unless
provided for elsewhere in the
regulation. The intent of such limits is
to ensure that land enrolled in CRP is
not used for activities that would tend
to defeat the conservation purposes of
CRP, while allowing certain activities
that are authorized by the Food Security
Act of 1985, as amended, and are
consistent with the CRP goals and
purpose. Specifically, the permissive
uses must be consistent with the
provisions of the Food Security Act of
1985, as amended, and consistent with
the conservation of soil, water quality,
and wildlife habitat, including habitat
during the nesting season for certain
categories of birds in the area.

The 2018 Farm Bill amendments
remove provisions for managed
harvesting and routine grazing of CRP
land. The 2018 Farm Bill specifies the
activities permitted on CRP land, and
which activities result in a reduction to
the annual rental payment, and the
amount of the reduction, if any. Further,

the 2018 Farm Bill also specifies the
criteria that must be met in order to
conduct emergency haying, grazing or
other emergency use of the land.

All haying and grazing activities will
be conducted only after a detailed
conservation plan is developed for such
activity in accordance with the 2018
Farm Bill, this rule, and the Natural
Resource Conservation Service (NRCS)
Field Office Technical Guide (FOTG).1
The conservation plan will ensure the
long-term viability of the CRP
conservation practice and cover while
protecting and enhancing the soil,
water, wildlife, and other natural
resources. All haying and grazing
activities must be conducted consistent
with the terms and conditions of the
conservation plan.

The 2018 Farm Bill prohibits all
haying and grazing activities if such
activity for that year would cause long-
term damage to the cover on that land.
It also prohibits all haying and grazing
activities on land enrolled in CRP
through CREP or a State Acres for
Wildlife Enhancement (also known as
SAFE) project, unless such activity is
specifically permitted as part of the
CREP agreement or State Acres for
Wildlife Enhancement project, as
applicable.

This rule revises 7 CFR 1410.63 to
add new provisions and revise existing
provisions for permissive uses
consistent with the 2018 Farm Bill
amendments, reorganize the section for
improved clarity, and to make minor
technical corrections.

Transition Incentives Program

The 2018 Farm Bill amends the
provisions regarding the Transition
Incentives Program (TIP) by changing
the time period in which the beginning,
socially disadvantaged, or veteran
farmer or rancher can make
conservation and land improvements,
including preparing to plant an
agricultural crop, and begin the
certification process under the Organic
Foods Production Act of 1990, from 1
year before the end of the CRP contract
period to 2 years before the end of the
CRP contract period. Further, the 2018
Farm Bill changes the provisions to
allow a lease with a term of less than 5
years and option to purchase to qualify
as an eligible lease for the transfer of
eligible land under the Transition
Incentives Program. The 2018 Farm Bill
also removes the requirement that the
owner or operator had to be a retired or

1Information about FOTG and state FOTGs are
available on the NRCS website at https://
www.nres.usda.gov/wps/portal/nrcs/main/national/
technical/fotg/.


https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/
https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/
https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/

Federal Register/Vol. 84, No. 235/Friday, December 6, 2019/Rules and Regulations

66817

retiring owner or operator to be eligible
to participate in the Transition
Incentives Program.

This rule revises 7 CFR 1410.64 to
add and revise provisions required by
the 2018 Farm Bill for the Transition
Incentives Program, reorganize the
section for improved clarity, and make
minor technical corrections.

Pilot Programs

The 2018 Farm Bill adds two new
pilot programs to CRP, the CLEAR 30
Pilot Program and SHIPP. Only certain
land devoted to specific practices
enrolled in CRP in the last year of the
CRP contract is eligible to be enrolled
under CLEAR 30. For CLEAR 30, the
practices eligible are limited to those
continuous signup practices that
provide water quality protection by
helping to reduce sediment loadings,
nutrient loadings, and harmful algal
blooms. A fact sheet regarding the
practices eligible under CLEAR 30 will
be provided on a USDA web page.
Under CLEAR 30, producers must enroll
land under a 30-year contract in
exchange for annual rental payments.

SHIPP authorizes enrollment of
certain cropland in the prairie pothole
region of a State on a pilot basis. The
deadline for enrollment is December 31,
2020. To be eligible to be enrolled, the
cropland must have been planted or
considered planted to an agricultural
commodity during each of the 3 crop
years preceding enrollment and must be
verified to be less-productive land as
compared to other land on the farm.
Land that was enrolled in the CRP in
any of the 3 crop years immediately
preceding enrollment under SHIPP is
not eligible for enrollment. Under
SHIPP, producers enroll land under
contracts for 3, 4, or 5 years in exchange
for annual rental payments. FSA will
not provide any financial assistance for
the cost of installing or establishing the
approved cover, except for participants
who are beginning, limited resource,
socially disadvantaged, or veteran
farmers or ranchers, who may receive
financial assistance in the form of cost-
share up to 50 percent of the eligible
cost of installing eligible cover. Under
SHIPP, the only approved cover is the
lowest practicable cost permanent
vegetative cover.

This rule revises 7 CFR part 1410 to
add §§1410.70 and 1410.80 to provide
the provisions related to SHIPP and
CLEAR 30, respectively.

CREP

The 2018 Farm Bill adds provisions
for CREP. CCC began implementing
CREP in 1997. Through CREP, CCC
entered into agreements with States,

their political subdivisions or agencies
to use the CRP to cost-effectively
address specific conservation and
environmental issues of the State and
the nation. Proposals, developed locally
and submitted for approval by the
Secretary, address resource concerns,
provide for cooperation with the CREP
partner, present clear goals with
measurable objectives, and detail non-
federal financial contributions by the
partners. The 2018 Farm Bill included
as potential partners under CREP Indian
tribes and nongovernmental
organizations, in addition to State
governments and political subdivisions
of states. It also specified terms and
conditions that must be included in
CREP agreements, provided minimum
contribution requirements for
nongovernmental organizations, and
provided authority for certain actions
and activities related to riparian buffers
enrolled under a CREP agreement. The
2018 Farm Bill provisions relating to
CREP agreements do not affect or
modify CREP agreements existing as of
December 20, 2018, unless the
signatories to the existing agreements
mutually agree to modify such
agreements to include 2018 Farm Bill
provisions.

This rule revises 7 CFR part 1410 to
add § 1410.90 to provide the provisions
related to CREP.

Miscellaneous Conforming and
Editorial Changes

In addition to the changes required by
the 2018 Farm Bill and the other
changes discussed above, this rule
includes other changes to make the CRP
regulations consistent with the Food
Security Act of 1985, as amended, and
improve clarity. For example, some
parts of the regulation were reorganized
to be in a more logical order and easier
to understand. Obsolete and erroneous
parts and citations have been removed
or corrected, as applicable. In general,
this rule amends CRP regulations in 7
CFR part 1410 to implement changes
required by the 2018 Farm Bill and
make technical changes relevant to CRP
implementation, for example, correcting
erroneous citations.

Effective Date and Notice and Comment

The Administrative Procedure Act
(APA, 5 U.S.C. 553) provides that the
notice and comment and 30-day delay
in the effective date provisions do not
apply when the rule involves specified
actions, including matters relating to
benefits. This rule governs CRP for
payments to participants and thus falls
within that exemption. Further, the
promulgation of regulations to
implement the programs of Chapter 58

of Title 16 of the U.S. Code, as specified
in 16 U.S.C. 3846, and the
administration of those programs, are:

¢ To be made as an interim rule
effective on publication, with an
opportunity for notice and comment,

e Exempt from the Paperwork
Reduction Act (44 U.S.C. chapter 35),
and

e To use the authority in 5 U.S.C. 808
related to Congressional review and any
potential delay in the effective date.

For major rules, the Congressional
Review Act requires a delay in the
effective date of 60-days after
publication to allow for Congressional
review. This rule is major under the
Congressional Review Act, as defined by
5 U.S.C. 804(2). The authority in 5
U.S.C. 808 provides that when an
agency finds for good cause that notice
and public procedure are impracticable,
unnecessary, or contrary to the public
interest, that the rule may take effect at
such time as the agency determines. As
noted above, the 2018 Farm Bill
exempts this rule from the
Congressional Review Act effective date
delay requirement. Therefore, even
though this rule is a major rule for
purposes of the Congressional Review
Act, FSA and CCC are not required to
delay the effective date for 60 days from
the date of publication to allow for
Congressional review. Therefore, this
rule is effective upon publication in the
Federal Register.

Executive Orders 12866, 13563, 13771
and 13777

Executive Order 12866, ‘Regulatory
Planning and Review,” and Executive
Order 13563, “Improving Regulation
and Regulatory Review,” direct agencies
to assess all costs and benefits of
available regulatory alternatives and, if
regulation is necessary, to select
regulatory approaches that maximize
net benefits (including potential
economic, environmental, public health
and safety effects, distributive impacts,
and equity). Executive Order 13563
emphasized the importance of
quantifying both costs and benefits, of
reducing costs, of harmonizing rules,
and of promoting flexibility. The
requirements in Executive Orders 12866
and 13563 for the analysis of costs and
benefits apply to rules that are
determined to be significant. Executive
Order 13777, “Enforcing the Regulatory
Reform Agenda,” established a federal
policy to alleviate unnecessary
regulatory burdens on the American
people.

The Office of Management and Budget
(OMB) designated this interim rule as
economically significant under
Executive Order 12866, “Regulatory
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Planning and Review,” and therefore,
OMB has reviewed this rule. The costs
and benefits of this rule are summarized
below. The full cost benefit analysis is
available on regulations.gov.

Executive Order 13771, “Reducing
Regulation and Controlling Regulatory
Costs,” requires that in order to manage
the private costs required to comply
with Federal regulations that for every
new significant or economically
significant regulation issued, the new
costs must be offset by the elimination
of at least two prior regulations. OMB
guidance in M—17-21, dated April 5,
2017, specifies that “transfer rules” are
not covered by Executive Order 13771,
“Reducing Regulation and Controlling
Regulatory Costs.” Transfer rules are
Federal spending regulatory actions that
cause only income transfers between
taxpayers and program beneficiaries.
Therefore, this is considered a transfer
rule by OMB and is not covered by
Executive Order 13771.

In a general response to the
requirements of Executive Order 13777,
USDA created a Regulatory Reform Task
Force, and USDA agencies were
directed to remove barriers, reduce
burdens, and provide better customer
service both as part of the regulatory
reform of existing regulations and as an
ongoing approach. FSA reviewed this
regulation and made changes to improve
any provision that was determined to be
outdated, unnecessary, or ineffective.

Clarity of the Regulation

Executive Order 12866, as
supplemented by Executive Order
13563, requires each agency to write all
rules in plain language. In addition to
your substantive comments on this
interim rule, we invite your comments
on how to make the rule easier to
understand. For example:

¢ Are the requirements in the rule
clearly stated? Are the scope and intent
of the rule clear?

¢ Does the rule contain technical
language or jargon that is not clear?

e Is the material logically organized?

e Would changing the grouping or
order of sections or adding headings
make the rule easier to understand?

¢ Could we improve clarity by adding
tables, lists, or diagrams?

e Would more, but shorter, sections
be better? Are there specific sections
that are too long or confusing?

e What else could we do to make the
rule easier to understand?

Cost Benefit Analysis

The cost-benefit assessment analyzes
the costs and benefits of this interim
rule. The 2018 Farm Bill, mandates

changes to the CRP regulations specified
in the interim rule.

Among other things, the 2018 Farm
Bill extended enrollment authority to
September 30, 2023, and incrementally
increases overall enrollment caps from
24 million acres in FY 2019 to 27
million acres in FY 2023. The 2018
Farm Bill also sets a goal of enrolling 2
million acres of grasslands; authorizes
up to $12 million in incentive payments
to encourage management of CRP tree
stands to improve wildlife habitat; and
authorizes up to $50 million for TIP
payments (including $5 million for
technical assistance costs). It also
revises haying and grazing rules.

The 2018 Farm Bill makes certain
mandatory changes that were in the past
discretionary to USDA. For example, in
the past, USDA had discretion to
determine whether signing incentive
payments (SIPs) were offered and at
what level. Under the 2018 Farm Bill,
SIPs are mandatory for all new
continuous sign-up practices and are set
at 32.5 percent of the annual rental rate.
In addition, the 2018 Farm Bill limits
annual rental payments to 85 percent of
average county rental rates for general
signup and to 90 percent for continuous
signup.

USDA continues to have discretion in
certain cases. For example, the 2018
Farm Bill mandates that USDA offer
one-time practice incentive payments
(PIPs). USDA has discretion in setting
the level of those payments, which can
range up to 50 percent of the cost of
installing the practice.

The 2018 Farm Bill also added two
pilot programs. Under the CLEAR 30
pilot, acres in CLEAR practices expiring
under the 2018 Farm Bill may be
eligible for 30-year contracts. No acreage
limitation is specified in the statute,
although CLEAR 30 contracts are subject
to the 27-million-acre CRP enrollment
cap. The Soil Health and Income
Protection Pilot Program covers up to
50,000 acres in the Prairie Pothole
region. The program limits enrollment
to the least productive croplands on the
farm, enrolled lands must have been in
cropland use in the three preceding
years, and no more than 15 percent of
the cropland on the farm can be
enrolled.

Since FY 2006, CRP financial
assistance outlays have averaged $1.8
billion annually. Had the 2014 Farm Bill
continued, outlays would have
increased over time, largely due to the
increasing share of continuous sign-up
enrollment, which is more expensive
than general enrollment sign-up. Under
the 2018 Farm Bill, financial assistance
outlays are expected to average $2.2
billion annually as the acreage cap is

increased and cash rents—a critical
component in the CRP rental payment—
have remained relatively stable and, in
some cases, increased. When discounted
at either 3 percent or 7 percent,
annualized outlays are $2.1 billion.

Regulatory Flexibility Act

The Regulatory Flexibility Act
generally requires an agency to prepare
a regulatory analysis of any rule
whenever an agency is required by the
Administrative Procedures Act or any
other law to publish a proposed rule,
unless the agency certifies that the rule
will not have a significant economic
impact on a substantial number of small
entities. This rule is not subject to the
Regulatory Flexibility Act because CCC
and FSA are not required by the
Administrative Procedure Act or any
law to publish a proposed rule for this
rule. The Secretary is required by
section 1246 of the Food Security Act of
1985, as amended, to issue an interim
rule effective on publication with an
opportunity for comment. Despite the
Regulatory Flexibility Act not applying
to this rule, the action only affects those
entities who voluntarily participate in
CRP and in doing so receive its benefits.
Compliance with the provisions of CRP
regulations is only required for those
entities who choose to participate in
this voluntary program.

Environmental Review

The environmental impacts of this
final rule have been considered in a
manner consistent with the provisions
of the National Environmental Policy
Act (NEPA, 42 U.S.C. 4321-4347), the
regulations of the Council on
Environmental Quality (40 CFR parts
1500-1508), and FSA regulations for
compliance with NEPA (7 CFR part
799). While OMB has designated this
rule as “economically significant”
under Executive Order 12866, . . .
economic or social effects are not
intended by themselves to require
preparation of an environmental impact
statement” (40 CFR 1508.14), when not
interrelated to natural or physical
environmental effects.

As part of this CRP rulemaking, FSA
prepared a Programmatic Environmental
Assessment (EA) to evaluate alternatives
and anticipated impacts. The draft EA
was announced through an FSA press
release on September 27, 2019, and a
Notice of Availability published in the
Federal Register (84 FR 52868—52869);
it was made available on FSA’s NEPA
website and by request (https://
www.fsa.usda.gov/programs-and-
services/environmental-cultural-
resource/nepa/current-nepa-documents/
index); comments were accepted for 30
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days (through October 27, 2019) from
the public, other agencies, and Tribes;
responses to those comments were
incorporated into the final EA, as
appropriate; and, as no substantive
changes to the alternatives or impacts
analyses were warranted to incorporate
these comments into the final EA, a
Finding of No Significant Impact
(FONSI) was signed. As detailed in the
EA, for each individual CRP action, FSA
will complete a site-specific
environmental evaluation to ensure no
extraordinary circumstances or other
potentially significant impacts exist,
individually or cumulatively. To notify
interested parties, the final EA and
signed FONSI will be available for
review for 30 days following the
publication of this document in the
Federal Register on the FSA website at
https://www.fsa.usda.gov/programs-
and-services/environmental-cultural-
resource/nepa/current-nepa-documents/
index.

Executive Order 12372

Executive Order 12372,
“Intergovernmental Review of Federal
Programs,” requires consultation with
State and local officials that would be
directly affected by proposed Federal
financial assistance. The objectives of
the Executive order are to foster an
intergovernmental partnership and a
strengthened Federalism, by relying on
State and local processes for State and
local government coordination and
review of proposed Federal financial
assistance and direct Federal
development. For reasons specified in
the final rule related notice regarding 7
CFR part 3015, subpart V (48 FR 29115,
June 24, 1983), the programs and
activities in this rule are excluded from
the scope of Executive Order 12372,
which requires intergovernmental
consultation with State and local
officials.

Executive Order 12988

This rule has been reviewed under
Executive Order 12988, “Civil Justice
Reform.” This rule will not preempt
State or local laws, regulations, or
policies unless they represent an
irreconcilable conflict with this rule.
The rule will not have retroactive effect.
Before any judicial actions may be
brought regarding the provisions of this
rule, the administrative appeal
provisions of 7 CFR parts 11 and 780
must be exhausted.

Executive Order 13132

This rule has been reviewed under
Executive Order 13132, “Federalism.”
The policies contained in this rule do
not have any substantial direct effect on

States, on the relationship between the
Federal Government and the States, or
on the distribution of power and
responsibilities among the various
levels of government, except as required
by law. Nor does this rule impose
substantial direct compliance costs on
State and local governments. Therefore,
consultation with the States is not
required.

Executive Order 13175

This rule has been reviewed in
accordance with the requirements of
Executive Order 13175, “Consultation
and Coordination with Indian Tribal
Governments.” Executive Order 13175
requires Federal agencies to consult and
coordinate with Tribes on a
government-to-government basis on
policies that have Tribal implications,
including regulations, legislative
comments or proposed legislation, and
other policy statements or actions that
have substantial direct effects on one or
more Indian Tribes, on the relationship
between the Federal Government and
Indian Tribes or on the distribution of
power and responsibilities between the
Federal Government and Indian Tribes.

The USDA'’s Office of Tribal Relations
(OTR) has assessed the impact of this
rule on Indian Tribes and determined
that this rule does have significant
Tribal implications. OTR has
determined that further Tribal
consultation under Executive Order
13175 is not required at this time. Tribal
consultation for this rule was included
in the 2018 Farm Bill consultation held
on May 1-2, 2019, at the National
Museum of American Indian, in
Washington, DC, and on June 26-27,
2019, in Sparks, NV. The portion of the
Tribal Consultation relative to this rule
was conducted by Bill Northey, USDA
Under Secretary for the Farm
Production and Conservation mission
area, as part of Title II session on May
1, 2019. If a Tribe requests additional
consultation, FSA and CCC will work
with OTR to ensure meaningful
consultation is provided where changes,
additions, and modifications are not
expressly mandated by law.

The Unfunded Mandates Reform Act of
1995

Title I of the Unfunded Mandates
Reform Act of 1995 requires Federal
agencies to assess the effects of their
regulatory actions on State, local, or
Tribal governments, or the private
sector. Agencies generally need to
prepare a written statement, including a
cost benefit analysis, for proposed and
final rules with Federal mandates that
may result in expenditures of $100
million or more in any 1 year for State,

local, or Tribal governments, in the
aggregate, or to the private sector.
UMRA generally requires agencies to
consider alternatives and adopt the
more cost effective or least burdensome
alternative that achieves the objectives
of the rule. This rule contains no
Federal mandates as defined in Title II
of UMRA for State, local, or Tribal
governments or the private sector.
Therefore, this rule is not subject to the
requirements of sections 202 and 205 of
UMRA.

Federal Domestic Assistance Programs

The title and number of the Federal
Domestic Assistance Program found in
the Catalog of Federal Domestic
Assistance to which this rule applies is
10.069—Conservation Reserve Program.

E-Government Act Compliance

FSA and CCC are committed to
complying with the E-Government Act,
to promote the use of the internet and
other information technologies to
provide increased opportunities for
citizen access to Government
information and services, and for other
purposes.

List of Subjects in 7 CFR Part 1410

Acreage allotments, Agriculture,
Environmental protection, Natural
resources, Reporting and recordkeeping
requirements, Soil conservation,
Technical assistance, Water resources,
Wildlife.

For the reasons discussed above, CCC
revises 7 CFR part 1410 to read as
follows:

PART 1410—CONSERVATION
RESERVE PROGRAM

Sec.

1410.1
1410.2
1410.3
1410.4
1410.5
1410.6

Administration.

Definitions.

General description.

Maximum county acreage.

Eligible persons.

Eligible land.

1410.7 Duration of contracts.

1410.8 Conservation priority areas.

1410.10 Restoration of wetlands.

1410.11 Farmable Wetlands Program.

1410.13 Grassland enrollments and
permitted uses.

1410.20 Obligations of participant.

1410.21 Obligations of the Commodity
Credit Corporation.

1410.22 CRP conservation plan.

1410.23 Eligible practices.

1410.30 Signup.

1410.31 Acceptability of offers.

1410.32 CRP contract.

1410.33 Contract modifications.

1410.40 Cost-share payments.

1410.41 Levels and rates for cost-share
payments.

1410.42 Annual rental payments.

1410.44 Average adjusted gross income.


https://www.fsa.usda.gov/programs-and-services/environmental-cultural-resource/nepa/current-nepa-documents/index
https://www.fsa.usda.gov/programs-and-services/environmental-cultural-resource/nepa/current-nepa-documents/index
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1410.45 Incentive payments. benefits. Furnishing the data is Approved cover means permanent
1410.51  Transfer of land. voluntary; however, the failure to vegetative cover or water cover specified
141052 Violations. . provide data could result in CRP in an approved CRP contract.

1410.53 Executed CRP contract not in

conformity with this part.

1410.54 Performance based upon advice or
action of the U.S. Department of
Agriculture.

1410.55 Access to land under CRP contract.

1410.56 Division of payments and
provisions about tenants and
sharecroppers.

1410.57 Payments not subject to claims.

1410.58 Assignments.

1410.59 Appeals.

1410.60 Scheme or device.

1410.61 Filing of false claims.

1410.62 Miscellaneous.

1410.63 Permissive uses.

1410.64 Transition Incentives Program.

1410.70 Soil Health and Income Protection
Pilot Program.

1410.80 CLEAR 30 Pilot Program.

1410.90 Conservation Reserve
Enhancement Program.

Authority: 15 U.S.C. 714b and 714c; 16
U.S.C. 3801-3847.

§1410.1 Administration.

(a) The Conservation Reserve Program
(CRP) is administered under the general
supervision and direction of the
Executive Vice President, Commodity
Credit Corporation (CCGC), the
Administrator, Farm Service Agency
(FSA), or a designee, or the Deputy
Administrator, FSA; and will be carried
out by the FSA State and county
committees (‘“‘State committees’ and
“county committees,” respectively).

(b) State executive directors, county
executive directors, and State and
county committees do not have the
authority to modify or waive any of the
provisions in this part unless
specifically authorized by the Deputy
Administrator.

(c) The State committee may take any
action authorized or required by this
part to be taken by the county
committee, but which has not been
taken by such county committee,
including, but not limited to:

(1) Correct or require a county
committee to correct any action taken by
such county committee that is not in
accordance with this part; or

(2) Require a county committee to
withhold taking any action that is not in
accordance with this part.

(d) No delegation of authority herein
to a State or county committee will
preclude the Executive Vice President,
CCC, the Administrator, FSA, or a
designee, or the Deputy Administrator,
from determining any question arising
under this part or from reversing or
modifying any determination made by a
State or county committee.

(e) Data furnished by producers will
be used to determine eligibility for CRP

benefits being withheld or denied.

(f) Notwithstanding other provisions
of this section, the suitability of land for
permanent vegetative or water cover,
factors for determining the likelihood of
improved water quality, and adequacy
of the planned practice to achieve
desired objectives will be determined by
the Natural Resource Conservation
Service (NRCS) or other sources
approved by the Deputy Administrator,
in accordance with the Field Office
Technical Guide (FOTG) of NRCS or
other guidelines deemed appropriate by
NRCS. In no case will such
determination compel the Deputy
Administrator to execute a CRP contract
that the Deputy Administrator does not
believe will serve the purposes of CRP
established by this part. Any approved
technical authority will use CRP
guidelines established by the Deputy
Administrator.

(g) The regulations in this part apply
to all CRP contracts approved after
December 6, 2019.

§1410.2 Definitions.

(a) The definitions in part 718 of this
title apply to this part and all
documents issued in accordance with
this part, except as otherwise provided
in this section.

(b) The following definitions also
apply to this part:

Agricultural commodity means:

(i) Any crop planted and produced by
annual tilling of the soil or on an annual
basis by one-trip planters;

(ii) Sugarcane planted or produced in
a State; or

(iii) Alfalfa and other multi-year
grasses and legumes grown in a rotation
practice as approved by CCC.

Agricultural Conservation Easement
Program (ACEP) means the program that
provides for the establishment of
wetland easements on land under
subtitle H of Title XII of the Food
Security Act of 1985, as amended.

Annual rental payment means, unless
the context indicates otherwise, the
annual payment specified in the CRP
contract that, subject to the availability
of funds, is made to a participant to
compensate a participant for placing
eligible land in CRP, including any
incentive payments that are not
specifically cost-share payments. For
purposes of this definition, practice
incentive payments, and incentive
payments related to forest management
are not considered part of annual rental
payments.

Carrying capacity has the same
meaning as ‘“‘normal carrying capacity”
defined in part 1416 of this chapter.

Commercial pond-raised aquaculture
facility means any earthen facility from
which $1,000 or more of freshwater food
fish were sold or normally would have
been sold during a calendar year.

Common grazing practices means
grazing practices, including those
related to forage and seed production,
common to the area of the subject
ranching or farming operation. Included
are routine management activities
necessary to maintain the viability of
forage or browse resources that are
common to the locale of the subject
ranching or farming operation.

Conservation district means a political
subdivision of a State, Indian Tribe, or
territory, organized pursuant to the State
or territorial soil conservation district
law, or Tribal law. The subdivision may
be a conservation district, soil
conservation district, soil and water
conservation district, resource
conservation district, natural resource
district, land conservation committee, or
similar legally constituted body.

Conservation plan means a record of
the participant’s decisions and
supporting information for treatment of
a unit of land or water, and includes a
schedule of operations, activities, and
estimated expenditures needed to solve
identified natural resource problems by
devoting eligible land to permanent
vegetative cover, trees, water, or other
comparable measures.

Conservation priority area means an
area designated with adverse water
quality, wildlife habitat, or other natural
resource impacts related to agricultural
production activities or to assist
agricultural producers to comply with
Federal and State environmental laws or
to meet other conservation needs.

Conserving use means a use of land
that meets crop rotation requirements,
as specified by CCC, for: Alfalfa, multi-
year grasses, and legumes planted
during 2012 through 2017; for summer
fallow during 2012 through 2017; or for
land on which the CRP contract expired
during the period 2012 through 2017
and on which the grass cover required
by the CRP contract continues to be
maintained as though still enrolled.
Land that meets this definition of
“conserving use” will be considered to
have been planted to an agricultural
commodity for the purposes of
eligibility specified in § 1410.6(b)(1).

Considered planted means land
devoted to a conserving use during the
crop year or during any of the 2 years
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preceding the crop year if the contract
expired; cropland enrolled in CRP; or
land for which the producer received for
prevented planting credit in accordance
with part 718 of this title.

Contour grass strip means a
vegetation area that follows the contour
of the land that complies with the FOTG
and a conservation plan developed
under this part.

Contract period means the term of the
CRP contract.

Cost-share payment means, unless the
context indicates otherwise, the
payment made by CCC to assist CRP
participants in installing the practices
required in a CRP contract.

Cropland means land defined as
cropland in part 718 of this title, except
for land in terraces that are no longer
capable of being cropped.

Eligible partner means a State,
political subdivision of a State,
nongovernmental organization, or an
Indian Tribe.

Erodibility index (EI) means an index,
as prescribed by CCC, used to determine
the inherent erodibility from either from
water or wind, but not both combined,
of a soil in relation to the soil loss
tolerance for that soil.

Federally-owned land means land
owned by the Federal Government or
any department, instrumentality,
bureau, or agency thereof, or any
corporation whose stock is wholly
owned by the Federal Government.

Field border means a strip of
permanent vegetation established at the
edge or around the perimeter of a field
the purpose of which is to provide food
and cover for quail and upland birds in
cropland areas.

Field Office Technical Guide (FOTG)
means the official USDA guidelines,
criteria, and standards for planning and
applying conservation treatments and
conservation management systems. It
contains detailed information on the
conservation of soil, water, air, plant,
animal resources, and cultural resources
applicable to the local area for which it
is prepared. (See https://
www.nrcs.usda.gov/wps/portal/nrcs/
main/national/technical/fotg/ to access
your State FOTG.)

Field windbreak, shelterbelt, and
living snowfence mean a vegetative
barrier with a linear configuration
composed of trees, shrubs, or other
vegetation, that are designated as such
in a conservation plan and that are
planted for the purpose of reducing
wind erosion, controlling snow,
improving wildlife habitat, or
conserving energy.

Filter strip means a strip or area of
vegetation immediately adjacent and
parallel to an eligible water body, the

purpose of which is to remove nutrients,
sediment, organic matter, pesticides,
and other pollutants from surface runoff
and subsurface flow by deposition,
absorption, plant uptake, and other
processes, thereby reducing pollution
and protecting surface water and
subsurface water quality and of a width
determined appropriate for such
purpose.

Forb means any herbaceous plant
other than those in the grass family.

Grassland means land described in
§1410.6(d).

Grass waterway means a shaped or
graded channel that is established with
suitable vegetation to convey surface
water from terraces, diversions, or other
water concentrations without causing
erosion or flooding using a broad and
shallow cross section to a stable outlet.

Highly erodible land means land
determined to have an EI equal to or
greater than 8 on the acreage offered.

Improved rangeland or pastureland
means grazing land permanently
producing naturalized forage species
that receives varying degrees of periodic
cultural treatment to enhance forage
quality and yields and is primarily
consumed by livestock.

Indian Tribe means any Indian Tribe,
band, nation, or other organized group,
or community, including pueblos,
rancherias, colonies and any Alaska
Native Village, or regional or village
corporation as defined in or established
pursuant to the Alaska Native Claims
Settlement Act (43 U.S.C. 1601-1629h),
which is recognized as eligible for the
special programs and services provided
by the United States to Indians because
of their status as Indians.

Infeasible to farm means an area of
land that is too small or isolated to be
economically farmed, or is otherwise
suitable for such classification.

Local FSA office means the FSA
county office serving the area in which
the FSA records are located for the farm
or ranch.

Offer means, unless the context
indicates otherwise, if required by CCC,
the per-acre rental payment requested
by the owner or operator in such
owner’s or operator’s request to
participate in the CRP.

Perennial crop means a crop that is
produced from the same root structure
for 2 or more years.

Permanent vegetative cover means
perennial stands of approved
combinations of certain grasses,
legumes, forbs, shrubs and trees for the
contract period.

Permanent wildlife habitat means a
vegetative cover with the specific
purpose of providing habitat, food, or
cover for wildlife and protecting other

environmental concerns for the contract
period.

Practice means a conservation,
wildlife habitat, or water quality
measure with appropriate operations
and management as agreed to in the
conservation plan to accomplish the
desired program objectives according to
CRP and FOTG standards and
specifications as a part of a conservation
management system.

Prairie strip means a strip(s) of
diverse, dense, herbaceous,
predominately native perennial
vegetation designed and positioned on
the landscape to most effectively
address soil erosion and water quality
by intercepting surface and subsurface
water flow to remove nutrients,
sediment, organic matter, pesticides,
and other pollutants by deposition,
absorption, plant uptake, denitrification,
and other processes, and thereby reduce
pollution and protect surface and
subsurface water quality while
providing food and cover for wildlife.

Primary nesting season means the
nesting season for birds in the local area
that are economically significant, in
significant decline, or conserved in
accordance with Federal or State law, as
determined by CCC in consultation with
the State technical committee
established as specified in part 610 of
this title.

Riparian buffer means a strip or area
of vegetation immediately adjacent and
parallel to an eligible water body of
sufficient width, the purpose of which
is to remove nutrients, sediment,
organic matter, pesticides, and other
pollutants from surface runoff and
subsurface flow by deposition,
absorption, plant uptake, and other
processes, thereby reducing pollution
and protecting surface water and
subsurface water quality, and to provide
shade to reduce water temperature for
improved habitat for aquatic organisms
and supply large woody debris for
aquatic organisms and habitat for
wildlife.

Shrubland means land where the
dominant plant species are shrubs,
which are plants that are persistent,
have woody stems, and a relatively low
growth habit.

Socially disadvantaged farmer or
rancher means a farmer or rancher who
is a member of a socially disadvantaged
group whose members have been
subjected to racial or ethnic prejudice
because of their identity as members of
a group without regard to their
individual qualities. Socially
disadvantaged groups include the
following and no others unless
approved in writing by CCC:


https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/
https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/
https://www.nrcs.usda.gov/wps/portal/nrcs/main/national/technical/fotg/
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(i) American Indians or Alaskan
Natives;

(ii) Asians or Asian-Americans;

(iii) Blacks or African Americans;

(iv) Hispanics; and

(v) Native Hawaiians or other Pacific
Islanders.

Soil loss tolerance (T) means the
maximum average annual erosion rate
specified in the FOTG that will not
adversely impact the long-term
productivity of the soil.

State means State agencies,
departments, districts, county or city
governments, municipalities or any
other State or local government of the
State.

State Technical Committee means a
committee established pursuant to part
610 of this title to provide information,
analysis, and recommendations to the
U.S. Department of Agriculture.

Technical assistance means assistance
in regard to determining the eligibility
of land and practices, implementing and
certifying practices, ensuring CRP
contract performance, and providing
annual rental rate surveys. The
technical assistance provided in
connection with CRP to owners or
operators, as approved by CCC,
includes, but is not limited to:

(i) Technical expertise, information,
and tools necessary for the conservation
of natural resources on land;

(ii) Technical services provided
directly to farmers, ranchers, and other
eligible entities, including, but not
limited to, conservation planning,
technical consultation, and assistance
with design and implementation of
conservation practices; and

(iii) Technical infrastructure,
including activities, processes, tools,
and agency functions needed to support
delivery of technical services, including,
but not limited to, technical standards,
resource inventories, training, data,
technology, monitoring, and effects
analyses.

Violation means an action or inaction
by the participant, either intentional or
unintentional, that would cause the
participant to no longer be eligible for
all or a portion of cost-share payments,
incentive payments, or annual rental
payments.

Water cover means flooding of land by
water either to develop or restore
shallow water areas for wildlife or
wetlands, or as a result of a natural
disaster.

Wellhead protection area means the
area designated by EPA or the
appropriate State agency with an
Environmental Protection Agency
approved Wellhead Protection Program
for water being drawn for public use, as

defined for public use by the Safe
Drinking Water Act, as amended.

Wetland means land defined as
wetland in accordance with provisions
of part 12 of this title.

Wetlands Reserve Program (WRP)
means the program authorized by part
1467 of this chapter in which eligible
persons enter into long-term agreements
to restore and protect wetlands.

§1410.3 General description.

(a) Under CRP, CCC will enter into
contracts with eligible producers to
convert eligible land to an approved
cover during the contract period in
return for financial and technical
assistance.

(b) A producer must obtain and
adhere, for the contract period, to a
conservation plan prepared in
accordance with CCC guidelines and the
other provisions of § 1410.22.

(c) The objectives of the CRP are to
cost-effectively reduce water and wind
erosion, protect the Nation’s long-term
capability to produce food and fiber,
reduce sedimentation, improve water
quality, create and enhance wildlife
habitat, and other objectives including,
as appropriate, addressing issues raised
by State, regional, and national
conservation initiatives and encouraging
more permanent conservation practices,
including, but not limited to, tree
planting.

§1410.4 Maximum county acreage.

(a) Except as provided in paragraph
(b) of this section the maximum
cropland acreage that may be placed in
CRP and the wetland reserve easements
of WRP and ACEP, as appropriate, may
not exceed 25 percent of the total
cropland in the county. No more than
15 percent of the cropland in a county
may be subject, in the aggregate, to a
wetland reserve easement.

(b) The restrictions in paragraph (a) of
this section:

(1) May be waived by CCC as follows:

(i) If such waiver would not adversely
affect the local economy of the county
and that operators in the county are
having difficulties complying with
conservation plans implemented under
part 12 of this title; or

(ii) If the cropland, in a county, is
enrolled under provisions as specified
in § 1410.90, provided that the county
government concurs with such waiver.

(2) Do not apply to cropland that is:

(i) Subject to an easement and
enrolled in CRP as a shelterbelt or
windbreak; or

(ii) Designated with subclass w in the
land capability classes IV through VIII
because of severe use limitations due to
soil saturation or inundation, as
determined by NRCS.

(c) The restrictions on acreage
enrollment in this section are in
addition to any other restrictions
imposed by law.

§1410.5 Eligible persons.

(a) To be eligible to enter into a CRP
contract in accordance with this part, a
person must be an owner, operator, or
tenant of eligible land and:

(1) If an operator of eligible land seeks
to participate without the owner’s
participation, then such operator must
have operated such land for either at
least 12 months prior to the close of the
applicable signup period for
enrollments under announced signup
periods, or for at least 12 months prior
to submitting an offer under continuous
signup periods as provided in
§ 1410.30(b); further, such operator must
provide satisfactory evidence to CCC
that such operator will be in control of
such eligible land for the full term of the
contract period;

(2) If an owner of eligible land, such
owner must have owned such land for
either at least 12 months prior to the
close of the applicable signup period for
enrollment under announced signup
periods, or for at least 12 months prior
to submitting an offer for continuous
signup periods as provided in
§1410.30(b), unless:

(i) The new owner acquired such land
by will or succession as a result of the
death of the previous owner;

(ii) The only ownership change in the
12-month period occurred due to
foreclosure on the land, and the owner
of the land, immediately before the
foreclosure, exercised a timely right of
redemption from the mortgage holder in
accordance with State law; or

(ii1) The circumstances of the
acquisition present adequate assurance
that a new owner of such eligible land
did not acquire such land for the
purpose of placing it in the CRP; or

(3) If a tenant, then the participation
of an eligible owner or operator is also
required.

(b) The provisions of this section do
not apply to beginning, socially
disadvantaged, or veteran farmers or
ranchers who are eligible participants in
the Transition Incentives Program as
specified in § 1410.64.

§1410.6 Eligible land.

(a) The provisions of paragraphs (b),
(c), and (d) of this section do not apply
to:

(1) The Transition Incentives Program
as specified in § 1410.64;

(2) The Soil Health and Income
Protection Pilot Program as specified in
§1410.70; or
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(3) The Clean Lakes, Estuaries, and
Rivers 30 (CLEAR 30) Pilot Program as
specified in § 1410.80.

(b) To be eligible for CRP, land must
be one of the following:

(1) Cropland that:

(i) Has been annually planted or
considered planted to an agricultural
commodity in 4 of the 6 crop years from
2012 through 2017, provided that field
margins that are incidental to the
planting of crops may also be
considered qualifying cropland; and

(ii) Is physically and legally capable
of being planted in a normal manner to
an agricultural commodity;

(2) Marginal pasture land that:

(i) Is located immediately adjacent
and parallel to an eligible stream, other
water body, or wetland, but excluding
such areas as gullies or sod waterways
or similar areas; and

(ii) Is capable, when permanent grass,
forbs, shrubs, or trees are grown, or
when planted with appropriate
vegetation for the area, including
vegetation suitable for wetland
restoration or wildlife habitat, of either
substantially reducing sediment or
nutrient runoff that otherwise would be
delivered to the adjacent eligible stream
or water body, or serving other water
quality purposes;

(3) Acreage enrolled in CRP during
the final year of the contract period,
unless such land is federally-owned,
provided the scheduled expiration date
of the current CRP contract is before the
effective date of the new CRP contract;

(4) Land that meets the criteria
specified in paragraph (d) of this
section; or

(5) Land that meets all of the criteria
in paragraphs (b)(5)(i) through (iii) of
this section, which land will then be
considered as land enrolled in CRP in
the final year of the contract period, and
therefore will be eligible to be offered
for enrollment in CRP until September
30, 2020, provided the effective starting
date of the new CRP contract is on or
before October 1, 2020:

(i) The land was enrolled in CRP
under a CRP contract, with a contract
period of greater than 14 years, that
expired on September 30, 2017, or
September 30, 2018;

(ii) There was no opportunity for re-
enrollment of the land in CRP prior to
the end of the contract period; and

(iii) The conservation practice and
approved cover under the expired CRP
contract has been maintained in
accordance with the terms of the
expired CRP contract.

(c) Land qualifying under paragraph
(b)(1) of this section must also meet at
least one of the following criteria to be
eligible for CRP:

(1) Be a field or portion of a field that:

(i) Is suitable for use as a permanent
wildlife habitat, prairie strip, contour
grass strip, grass waterway, field
windbreak, shelterbelt, living
snowfence, field border, or other
suitable uses;

(ii) Poses an off-farm environmental
threat or a threat of continued
degradation of productivity due to soil
salinity if permitted to remain in
production, including any applicable
recharge area;

(iii) Is an area determined eligible for
CRP based on wetland or wellhead
protection area criteria; or

(iv) Is suitable for use as a filter strip
or riparian buffer, and the land:

(A) Is located immediately adjacent
and parallel to an eligible stream, other
water body, or wetland, but excluding
such areas as gullies or sod waterways
or similar areas; and

(B) Is capable, when permanent grass,
forbs, shrubs, or trees are grown, or
when planted with appropriate
vegetation for the area, including
vegetation suitable for wetland
restoration, of either substantially
reducing sediment or nutrient runoff
that otherwise would be delivered to the
adjacent eligible stream, or water body,
or serving other water quality purposes;

(2) Be non-irrigated or irrigated
cropland that would facilitate a net
savings in groundwater or surface water
of the agricultural operation of the
producer, only as approved by CCC;

(3) Be a portion of the field not
enrolled in CRP, if either:

(i) More than 50 percent of the field
is enrolled as a riparian buffer or filter
strip; or

(ii) More than 75 percent of the field
is enrolled as a conservation practice
other than a riparian buffer or filter
strip; and

(iii) With respect to both paragraphs
(c)(3)(i) and (ii) of this section, the
remainder portion of the field is
determined to be infeasible to farm and
enrolled at an annual payment rate not
to exceed the maximum annual
calculated soil rental rate approved by
CCG;

(4) Be contributing to the degradation
of water quality or posing an on-site or
off-site environmental threat to water
quality if such land remains in
production;

(5) Be devoted to certain covers that
are established and maintained
according to the FOTG, provided such
land is not required to be maintained as
such under any life-span obligations;

(6) Have an EI of greater than or equal
to 8 calculated by using the weighted
average of the EI’s of soil map units
within the acreage offered;

(7) Be within a State or federally
identified wellhead protection area;

(8) Be within a designated
conservation priority area; or

(9) Notwithstanding paragraph (b)(1)
of this section, be cropland devoted to
a perennial crop; such cropland will
only be eligible for continuous signup
practices authorized by § 1410.30(b) and
practices authorized under a
Conservation Reserve Enhancement
Program agreement as specified in
§1410.90.

(d) Notwithstanding paragraph (b) or
(c) of this section, to be eligible under
a grassland signup as specified in
§1410.30(c), the land must be one of the
following:

(1) Land that:

(i) Contains forbs or shrubland,
including improved rangeland and
pastureland, for which grazing is the
predominant use;

(ii) Is located in an area historically
dominated by grassland; and

(iii) Is able to provide habitat for
animal and plant populations of
significant ecological value if the land is
retained in its current use or restored to
a natural condition; or

(2) Land that is enrolled in CRP in the
final year of the contract period,
provided the scheduled expiration date
of the current CRP contract is the day
before the effective starting date of the
new CRP contract, and the provisions of
paragraph (d)(1) of this section are met.

(e) Notwithstanding paragraphs (b),
(c), and (d) of this section and
§§1410.64, 1410.70, and 1410.80, land
will be ineligible for enrollment if the
land is one of the following:

(1) Federally-owned land;

(2) Land on which the use of the land
is either restricted through deed or other
restriction prior to enrollment in CRP
prohibiting the production of
agricultural commodities, or requires
any resource-conserving measures,
during any part of the contract period;

(3) Land already enrolled in the CRP,
unless authorized by paragraph (b)(3) of
this section and § 1410.80;

(4) Land for which Tribal, State, or
other local laws, ordinances, or other
regulations require any resource
conserving or environmental protection
measures or practices, and the owners
or operators of such land have been
notified in writing of such requirements,
except, such land may be eligible for
enrollment in CRP if:

(i) The land is, at the time of offer,
enrolled in CRP under an approved
Conservation Reserve Enhancement
Program agreement that was in effect on
December 20, 2018, and was initially
approved before January 1, 2014,
including any amended or successor
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Conservation Reserve Enhancement
Program agreement; provided, that the
CRP contract under which the land is
enrolled is in the final year of the
contract period, and the scheduled
expiration date of the current CRP
contract is before the effective starting
date of the new CRP contract; or

(ii) The land is such other land in the
State that CCC determines is both
otherwise eligible for CRP and
appropriate for enrollment in CRP; and

(iii) The land is enrolled in exchange
for a 25 percent reduction to the annual
rental payment that would otherwise be
paid for such land were no such laws,
ordinances, or regulations in effect;

(5) Land that is required to be used,
or otherwise dedicated to mitigate
actions undertaken, or planned to be
undertaken, on other land, or to mitigate
other actions taken by landowners or
operators; or

(6) Land devoted to hardwood trees
that has been re-enrolled in CRP one or
more times while it was devoted to
hardwood trees; however, such
ineligibility does not extend to:

(i) Forested wetlands enrolled under a
Conservation Reserve Enhancement
Program agreement or under a
continuous signup as specified in
§1410.30(b);

(ii) Riparian buffers; and

(iii) Shelterbelts.

§1410.7 Duration of contracts.

(a) In general, except as provided in
paragraphs (b) and (c) of this section
and §§1410.70 and 1410.80, the CRP
contract period will be for a term of at
least 10 years, and up to no more than
15 years.

(b) The CRP contract period for land
enrolled under a grassland signup as
specified in § 1410.30(c) will be for a
term of 10 years or 15 years, as
requested by the producer.

(c) CRP contracts for land devoted to
hardwood trees, shelterbelts,
windbreaks, and wildlife corridors will
be for a term of 10 years to 15 years, as
requested by the producer.

(d) All CRP contracts will expire on
September 30 of the final calendar year
of the contract period.

§1410.8 Conservation priority areas.

(a) Subject to CCC approval, a State
agency may submit proposals for
conservation priority areas within
guidelines established by CCC. Such
submission must clearly define
conservation and environmental
objectives, and provide analysis of how
CRP can cost-effectively address such
objectives. Generally, the total acreage
of all conservation priority areas, in
aggregate, will not total more than 25

percent of the cropland in a State unless
there are identified and documented
exceptional environmental needs.

(b) A region may be eligible for
designation as a priority area only if the
region has actual significant adverse
water quality, wildlife habitat, or other
natural resource impacts related to
activities of agricultural production, or
if the designation helps agricultural
producers to comply with Federal and
State environmental laws.

(c) Conservation priority area
designations will expire after 5 years
unless re-designated, except they may
be withdrawn before 5 years by CCC.

(d) In those areas designated as
conservation priority areas under this
section, cropland is considered eligible
for enrollment according to
§1410.6(c)(8) based on identified
environmental concerns. These
concerns may include water quality,
such as assisting agricultural producers
to comply with nonpoint source
pollution requirements or wildlife
habitat (especially for threatened and
endangered species or those species that
may become threatened and
endangered).

§1410.10 Restoration of wetlands.

(a) An owner or operator who entered
into a CRP contract on land that is
suitable for restoration to wetlands or
that was restored to wetlands while
under such CRP contract, may, if
approved by CCC, subject to any
restrictions as may be imposed by law,
apply to transfer such land from CRP to
a wetland reserve easement under WRP
or ACEP, as appropriate. Transferred
land will be terminated from CRP
effective the day a WRP or ACEP
wetland reserve easement is filed.
Participants will receive a prorated CRP
annual payment for the part of the year
the land was enrolled in CRP as
specified in § 1410.42. Cost-share
payments or applicable incentive
payments need not be refunded unless
specified by CCC.

(b) [Reserved]

§1410.11

(a) In addition to other allowable
enrollments, eligible land may be
enrolled in the CRP through the
Farmable Wetlands Program (FWP).

(b) Eligible owners and operators may
enroll land in FWP provided that the
land:

(1) Is a wetland, including a converted
wetland, that has been planted or
considered planted to an agricultural
commodity during at least 3 of the
immediately preceding 10 crop years
and that does not exceed the size

Farmable Wetlands Program.

limitations specified in paragraph (d) of
this section;

(2) Is enrolled to be a constructed
wetland that is to be developed so as to
receive surface and subsurface flow
from row crop agricultural production
and is designed to provide nitrogen
removal in addition to other wetland
functions and that does not exceed the
size limitations specified in paragraph
(d) of this section;

(3) Was a commercial pond-raised
aquaculture facility in any year during
the period of calendar years 2002
through 2007; or

(4) Was cropped, after January 1,
1990, and before December 31, 2002, at
least 3 of 10 crop years, was subject to
the natural overflow of a prairie
wetland, and does not exceed the size
limitations specified in paragraph (d) of
this section.

(c) In addition, land may be enrolled
through FWP if the land is buffer
acreage that provides protection for and
is contiguous to land otherwise eligible
under paragraph (b) of this section,
subject to the provisions of paragraph
(d) of this section.

(d) Total enrollment in CRP under
this section may not exceed 750,000
acres. In addition, the maximum size of
land enrolled under this section may
not exceed:

(1) 40 contiguous acres per tract, for
land made eligible by paragraph (b)(1) of
this section;

(2) 40 contiguous acres per tract, for
land made eligible by paragraph (b)(2) of
this section;

(3) 20 contiguous acres for land made
eligible by paragraph (b)(4) of this
section, not to exceed 40 acres per tract;
or

(4) A suitable buffer for lands added
under paragraph (c) of this section.

(e) All participants subject to a CRP
contract under this section must agree to
establish and maintain, as appropriate,
the practice described in paragraph (b)
of this section in accordance with FOTG
including, as appropriate, restoring the
hydrology of the wetland and
establishing vegetative cover (which
may include emerging vegetation in
water and bottomland hardwoods,
cypress, and other appropriate tree
species in shallow water areas).

(f) Offers for contracts under this
section must be submitted under
continuous signup provisions as
specified in § 1410.30(b).

(g) The annual rental payment for
land enrolled under this section will be
determined in accordance with the
provisions of § 1410.42 for cropland. In
addition, any incentive payments in the
form of annual rental payments
provided for enrolling filter strips under
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this part will also be provided to
participants who enroll land under this
section, provided the participant has a
share of the annual rental payment
greater than zero.

§1410.13 Grassland enroliments and
permitted uses.

(a) Land may be enrolled in CRP
under a grassland signup as specified in
§§1410.30(c) and 1410.31(e) and (f).

(b) Grassland enrollments will
generally be administered under all the
provisions of this part, except where
specific provisions apply only to
grassland enrollments.

(c) Land enrolled in CRP under a
grassland signup may be eligible for the
Transition Incentives Program as
specified in § 1410.64.

(d) The following activities may be
permitted on grassland enrolled in CRP
according to an approved conservation
plan:

(1) Common grazing practices,
including maintenance and necessary
cultural practices, in a manner that is
consistent with maintaining the
viability of grassland, forb, and shrub
species appropriate to the locality;

(2) Haying, mowing, or harvesting for
seed production, subject to appropriate
restrictions during the primary nesting
season;

(3) Fire pre-suppression, fire-related
rehabilitation, and construction of
firebreaks;

(4) Grazing related activities, such as
fencing and livestock watering facilities;
and

(5) Other activities, when the manner,
number, intensity, location, operation,
and other features associated with such
activity will not adversely affect the
grassland resources or related
conservation values protected under the
CRP contract.

§1410.20 Obligations of participant.

(a) All participants subject to a CRP
contract must agree to:

(1) Carry out the terms and conditions
of such CRP contract;

(2) Implement the conservation plan,
which is part of such CRP contract, in
accordance with the schedule of dates
included in such conservation plan
unless CCC determines that the
participant cannot fully implement the
conservation plan for reasons beyond
the participant’s control, and CCC
agrees to a modified plan; however, a
contract will not be terminated for
failure to establish an approved
vegetative or water cover on the land if:

(1) The failure to plant or establish
such approved cover was due to
excessive rainfall, flooding, or drought;

(ii) The land subject to the CRP
contract on which the participant could

practicably plant or establish to such
approved cover, is planted or
established to such approved cover; and

(iii) The land on which the
participant was unable to plant or
establish such approved cover is
planted or established to such approved
cover after the wet or drought
conditions that prevented the planting
or establishment subside;

(3) Establish temporary vegetative
cover either when required by the
conservation plan or if the permanent
approved cover cannot be timely
established;

(4) Comply with part 12 of this title;

(5) Not allow grazing, harvesting, or
other commercial or agricultural use of
the land subject to such CRP contract,
or the cover on such land, except as
specified in this part;

(6) Establish and maintain the
required vegetative or water cover and
the required practices on the land
subject to such CRP contract, and take
other actions that may be required by
CCC to achieve the desired
environmental benefits, and to maintain
the productive capability of the soil
throughout the contract period;

(7) Comply with noxious weed laws
of the applicable State or local
jurisdiction on such land;

(8) Control, on land subject to such
CRP contract, all weeds, insects, pests,
and other undesirable species to the
extent necessary to ensure that the
establishment and maintenance of the
approved cover as specified in the CRP
conservation plan, and to avoid an
adverse impact on surrounding land,
taking into consideration water quality,
wildlife, and other similar conservation
factors;

(9) Be jointly and severally
responsible, if the participant has a
share of the annual rental payment
greater than zero, with the other
participants on the CRP contract, for
compliance with the provisions of such
CRP contract and the provisions of this
part, and for any refunds or payment
adjustments that may be required for
violations of any of the terms and
conditions of the CRP contract and this
part; and

(10) On land devoted to trees,
excluding windbreaks and shelterbelts,
carry out thinning and similar
conservation practices, as provided in
the conservation plan to enhance the
conservation benefits and wildlife
habitat resources applicable to the CRP
conservation practice on the land, and
to promote forest management.

(b) [Reserved]

§1410.21 Obligations of the Commodity
Credit Corporation.

CCC will:

(a) Share up to 50 percent of the cost
with participants of installing eligible
practices specified in the conservation
plan for which CCC determines that cost
sharing is appropriate and in the public
interest, and at the levels and rates of
cost-sharing determined in accordance
with the provisions of this part; and

(b) Pay to eligible participants for a
period of years not in excess of the
contract period an annual rental
payment, including applicable and
available incentive payments, in such
amounts as may be specified in the CRP
contract.

§1410.22 CRP conservation plan.

(a) The producer must obtain a CRP
conservation plan that complies with
CCC guidelines and is approved by
NRCS.

(b) The practices included in the
conservation plan and agreed to by the
participant must cost-effectively reduce
erosion necessary to maintain the
productive capability of the soil,
improve water quality, protect wildlife
or wetlands, protect a public wellhead,
improve grassland, or achieve other
environmental benefits as applicable.
The participant must undertake
maintenance activities on the land as
needed throughout the contract period
to implement the conservation plan.

(c) If applicable, a tree planting plan
or forest stewardship plan must be
developed and included in the
conservation plan. Such tree planting or
forest stewardship plan may allow up to
3 years to complete plantings if 10 or
more acres of hardwood trees are to be
established.

(d) If applicable, the conservation
plan must address the goals included in
the conservation priority area
designation authorized under § 1410.8.

(e) Except for land enrolled under a
grassland signup, as specified in
§ 1410.30(c), management activities
must be conducted as needed
throughout the contract period in
accordance with an approved
conservation plan. However, the
planned management activity is not
required in the case where a natural
disaster or adverse weather event occurs
that has the same effect of the planned
management activity. CCC will not
provide any cost-share payment for any
management activities.

§1410.23 Eligible practices.

(a) Eligible practices are those CRP
practices specified in the conservation
plan that meet all standards needed to
cost-effectively:
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(1) Establish permanent vegetative or
water cover, including introduced or
native species of grasses and legumes,
trees, permanent wildlife habitat, and
grassland improvements;

(2) Meet other environmental benefits,
as applicable, for the CRP contract
period; and

(3) Accomplish other purposes of
CRP.

(b) Water cover is eligible cover for
purposes of paragraph (a) of this section
only if approved by CCC for purposes
such as the enhancement of wildlife or
the improvement of water quality. Such
water cover will not include ponds for
the purpose of watering livestock,
irrigating crops, or raising aquaculture
for commercial purposes.

§1410.30 Signup.

(a) Offers for CRP contracts may be
submitted only during signup periods as
announced periodically by CCC, but not
less often than once each year.
Acceptability of otherwise eligible offers
will be determined as provided in
§1410.31.

(b) Notwithstanding paragraph (a) of
this section, CCC may hold a continuous
signup for land to be devoted to
particular uses. Generally, continuous
signup is limited to those offers that
provide appropriate environmental
benefits, as determined by CCC, or that
would otherwise rank highly under
§1410.31(b) and may include high
priority practices including, but not
limited to, filter strips, riparian buffers,
shelterbelts, field windbreaks, living
snowfences, grass waterways, shallow
water areas for wildlife, salt-tolerant
vegetation, prairie strips, field borders,
and practices to benefit certain
approved wetlands and public wellhead
protection areas.

(c) Notwithstanding paragraph (a) or
(b) of this section, offers to enroll
acreage specified in § 1410.6(d) may be
submitted only during signup periods as
announced by CCC. At least 1 ranking
period will be announced subsequent to
the announcement of offers specified in
paragraph (a) of this section. Eligible
offers will be evaluated and ranked as
provided in § 1410.31(e) and (f).

§1410.31 Acceptability of offers.

(a) Producers may submit offers for
the amounts they are willing to accept
as rental payments to enroll their
acreage in CRP. The offers will, to the
extent practicable, be evaluated on a
competitive basis in which the offers
selected will be those where the greatest
environmental benefits relative to cost
are generated, and provided that the
offer is not in excess of the maximum
acceptable payment rate established by

CCC for the acreage offered. Acceptance
or rejection of any offer, however, will
be in the sole discretion of CCC and
offers may be rejected for any reason as
determined needed to accomplish the
goals of CRP.

(b) In evaluating offers, different
factors may be considered by CCC for
priority purposes to accomplish the
goals of CRP. Such factors may include,
but are not limited to:

(1) Soil erosion;

(2) Water quality (both surface and
ground water);

(3) Wildlife benefits;

(4) Soil productivity;

(5) Likelihood that enrolled land will
remain in non-agriculture use beyond
the contract period, considering, for
example, tree planting, permanent
wildlife habitat, or commitments by a
participant to a State or other entity to
extend the conservation plan; and

(6) Cost of enrolling acreage in CRP.

(c) Notwithstanding paragraph (b) of
this section, when all other appropriate
factors are equivalent, CCC may give
preference to offers from residents of the
county or contiguous county where the
offered land is located.

(d) Notwithstanding paragraph (a) of
this section, acreage determined eligible
for continuous signup, as provided in
§1410.30(b), may be automatically
accepted in CRP if the:

(1) Land is eligible under § 1410.6;

(2) Producer is eligible under
§1410.5; and

(3) Producer accepts either the
maximum payment rate CCC is willing
to offer to enroll the acreage in CRP or
a lesser rate.

(e) For grassland signup offers:

(1) Notwithstanding paragraph (a) of
this section, offers to enroll in CRP
under grassland signup, as specified in
§1410.30(c), will be evaluated and
ranked during an announced ranking
period, on a competitive basis in which
the offers selected will be those where
the greatest environmental benefits
relative to cost are generated, and
further provided that:

(i) The offered land is eligible under
§1410.6(d);

(ii) The producer is eligible under
§1410.5;

(iii) The producer accepts either the
maximum payment rate CCC is willing
to offer to enroll the acreage in CRP, or
a lesser rate; and

(iv) The offer ranks above the
minimum ranking level needed for offer
acceptance, as determined by CCC.

(2) Notwithstanding paragraph (e)(1)
of this section, acceptance or rejection
of any offer will be at the sole discretion
of the CCC, and offers may be rejected
for any reason as determined necessary

and appropriate to accomplish the goals
of CRP.

(f) In ranking and evaluating grassland
signup offers, different factors may be
considered by CCC for priority purposes
to accomplish the goals of CRP. Such
factors may include, but are not limited
to:

(1) Existence of expiring CRP land;

(2) Land at risk of development or
conversion; and

(3) Land of ecological significance,
including land that:

(i) May assist in the restoration of
threatened or endangered species under
the Endangered Species Act of 1973;

(ii) May assist in preventing a species
from being listed as a threatened or
endangered species under the
Endangered Species Act of 1973; or

(iii) Improves or creates wildlife
habitat corridors.

§1410.32 CRP contract.

(a) In order to enroll land in CRP, the
producer must enter into a contract with
CCcC.

(b) The CRP contract is comprised of:

(1) The terms and conditions for
participation in CRP; and

(2) The CRP conservation plan.

(c) For offers:

(1) In order to enter into a CRP
contract, the producer must submit an
offer to participate as provided in
§1410.30.

(2) An offer to enroll land in CRP will
be irrevocable for such period as is
determined and announced by CCC. The
producer will be liable to CCC for
liquidated damages if the producer
revokes an offer during the period in
which the offer is irrevocable unless
CCC determines to waive such
liquidated damages.

(d) The CRP contract must, within the
dates established by CCC, be signed by:

(1) The producer; and

(2) The owners of the land to be
enrolled in the CRP and other eligible
producers, if applicable.

(e) For the termination of CRP
contracts:

(1) CRP contracts may be terminated
in whole or in part by CCC before the
end of the contract period if:

(i) The owner loses control of or
transfers all or part of the acreage under
the CRP contract and the new owner
does not wish to continue the CRP
contract;

(ii) The participant voluntarily
requests in writing to terminate the
contract, in whole or in part, and
obtains approval from CCC;

(iii) The participant is not in
compliance with the terms and
conditions of the CRP contract;

(iv) All or part of the acreage under
the CRP contract is enrolled in another



Federal Register/Vol. 84, No. 235/Friday, December 6, 2019/Rules and Regulations

66827

Federal, State or local conservation
program;

(v) The CRP practice fails or is not
established after a certain time period
and the cost of restoring the practice
outweighs the benefits received from the
restoration;

(vi) The CRP contract was approved
based on erroneous eligibility
determinations; or

(vii) Such termination is needed in
the public interest, or is otherwise
necessary and appropriate to further the
goals of CRP.

(2) A participant whose CRP contract
has been terminated, in whole or in part
in accordance with paragraph (e)(1) of
this section, must refund all or part of
the payments made by CCC with respect
to the CRP contract, plus interest, and
must also pay liquidated damages as
provided for in the CRP contract, if
directed to do so by CCC.

(f) If a participant transfers all or part
of the right and interest in, or right to
occupancy of, land subject to a CRP
contract and the new owner or operator
becomes a successor to such contract
within 60 days, or such other time as
CCC determines to be appropriate, then
such participant will not be required to
refund previous payments received
under the contract; provided, that no
refunds of previous payments received
will be required if such participant sells
such land to, or such land is purchased
for, the United States Fish and Wildlife
Service; provided further, that no
refunds of previous payments will be
required if the person or entity to whom
all or part of the right and interest in,
or right of occupancy of, land subject to
such contract reaches an agreement with
CCC to modify the contract in a way that
is consistent with the objectives of the
program.

(g) The participants on a CRP contract
will not be in violation of the terms of
the CRP contract if:

(1) During the final year of the CRP
contract period the land is enrolled in
the Environmental Quality Incentives
Program or Conservation Stewardship
Program, as specified in parts 1466 and
1470 of this chapter, and the participant
begins establishment of a practice under
such programs; or

(2) During the 3 years prior to the end
of the CRP contract period, the
participant begins the certification
process under the Organic Foods
Production Act of 1990.

§1410.33 Contract modifications.

(a) As agreed between CCC and the
participant, a CRP contract may be
modified in order to:

(1) Decrease acreage in CRP, provided
that such modification will be

considered a partial termination for
purposes of § 1410.32(e);

(2) Permit the production of an
agricultural commodity under
exceptional circumstances during a crop
year on all or part of the land subject to
the CRP contract;

(3) Facilitate the practical
administration of CRP; or

(4) During the last 2 years of the CRP
contract period, facilitate a transition of
land subject to the contract to a
beginning, socially disadvantaged, or
veteran farmer or rancher for the
purpose of returning some or all of the
land into production using sustainable
grazing or crop production methods. For
purposes of this paragraph (a)(4),
“sustainable grazing and crop
production methods’” will be considered
methods that would be designed as part
of an overall plan defined on an
ecosystem level to be useful in the
creation of integrated systems of plant
and animal production practices that
have a site specific application that
would:

(i) Enhance the environment and the
natural resource base;

(ii) Use nonrenewable resources
efficiently; and

(iii) Sustain the economic viability of
the farming operation.

(b) CCC may modify CRP contracts to
add or substitute practices when:

(1) The installed practice failed to
adequately provide for the desired
environmental benefit through no fault
of the participant; or

(2) The installed measure deteriorated
because of conditions beyond the
control of the participant; and

(3) Another practice will achieve at
least the same level of environmental
benefit.

(c) Offers to extend contracts may be
made as allowed by law.

(d) For the transfer of land into WRP,
ACEDP, or other Federal or State
programs:

(1) CCC may terminate or modify a
CRP contract in whole or in part when
the land is transferred into WRP, ACEP,
or other Federal or State programs.

(2) For contracts terminated or
modified for enrollment in other Federal
or State programs, participants will not
be required to refund CRP payments or
pay interest and liquidated damages to
CCC, as otherwise required under this
part.

(3) Notwithstanding paragraph (d)(2)
of this section, participants must refund
CRP signup incentive payments if land
in CRP containing a wetland reserve
easement is enrolled in ACEP.

(e) During the final year of the CRP
contract period, CCC will allow an
owner or operator to make conservation

and land improvements for economic
use that facilitate maintaining
protection of enrolled land after
expiration of the CRP contract, but only
under the following conditions:

(1) All provisions are identified in an
approved CRP conservation plan;

(2) Land improved in accordance with
paragraph (e) of this section will not be
eligible to be re-enrolled in CRP for 5
years after end of the CRP contract
period; and

(3) CCC will reduce the final annual
rental payment otherwise payable under
the CRP contract by an amount
commensurate with the economic value
of the activity carried out.

§1410.40 Cost-share payments.

(a) Cost-share payments will be made
available to the participant if an eligible
practice, or an identifiable unit thereof,
including fencing and water
distribution, has been installed in
compliance with the appropriate
standards and specifications. Cost-share
payments are not subject to the
provisions of § 1410.42(d).

(b) Except as provided in paragraph
(c) of this section, cost-share payments
will not be made to the same owner or
operator on the same acreage for any
eligible practices that have been
previously established, or for which
such owner or operator has received
cost-share assistance from any other
Federal agency.

(c) Cost-share payments may be
authorized for the replacement or
restoration of practices for which cost-
share payments have been previously
allowed under CRP, only if:

(1) Replacement or restoration of the
practice is needed to achieve adequate
erosion control, enhance water quality,
wildlife habitat, or increase protection
of public wellheads, or other
conservation measures approved by
CCG;

(2) The failure of the original practice
was due to reasons beyond the control
of the participant; and

(3) The benefits that would be
received from the replacement or
restoration of the practice outweighs the
cost of replacing or restoring the
practice.

(d) Limitations on cost-share
payments include:

(1) The cost-share payment made to a
participant will not exceed the
participant’s actual contribution to the
eligible costs of establishing the
practice.

(2) The amount of the cost-share
payments, including practice incentive
payments, may not be an amount that,
when added to such assistance from
other sources, exceeds 100 percent of
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the actual cost of establishing the
practice.

(e) CCC will not make cost-share
payments with respect to a CRP contract
if any other Federal cost-share
assistance has been, or is being, made
with respect to the land subject to such
CRP contract. Participants must refund
to CCC all cost-share payments received
under this part if other Federal cost-
share assistance is received with respect
to the same land.

(f) CCC may make cost-share
payments for thinning of existing tree
stands to benefit wildlife habitat and
other resource conditions on enrolled
land.

(g) In addition to cost-share payments,
a practice incentive payment will be
made available to a participant to whom
CCC has made a cost-share payment
after a determination that an eligible
practice has been installed in
compliance with the appropriate
standards and specifications. The
practice incentive payment will be
considered a cost-share payment for
purposes of this part, and is not subject
to the provisions of § 1410.42(d). A
practice incentive payment will be
provided only for land enrolled under:

(1) Continuous sign-up as provided in
§1410.30(b); or

(2) The Conservation Reserve
Enhancement Program as provided in
§1410.90.

§1410.41
payments.

(a) CCC will not pay more than 50
percent of either the actual or average
cost of installing eligible practices
specified in the conservation plan.

(b) The average cost of performing a
practice may be based on
recommendations from the State
Technical Committee. Such cost may be
the average cost in a State, a county, or
a part of a State or county.

(c) If there is any other sources of
cost-share assistance:

(1) A participant may, in addition to
any payment under this part, receive
cost-share assistance, rental or easement
payments, tax benefits, or other
payments from a State or a private
organization in return for enrolling
lands in CRP.

(2) A participant may not receive or
retain CRP cost-share payments if other
Federal cost-share assistance is
provided for such acreage under any
law.

(d) Notwithstanding paragraphs (a)
and (b) of this section, cost-share
payments for eligible seed related to the
establishment of approved cover will
not exceed 50 percent of the actual cost
of the eligible seed mixture.

Levels and rates for cost-share

(e) Practice incentive payments will
not exceed an amount equal to 50
percent of the actual cost of installing
the eligible practice specified in the
conservation plan.

§1410.42 Annual rental payments.

(a) Subject to the availability of funds,
annual rental payments will be made in
such amount and in accordance with
such time schedule as specified in the
CRP contract.

(b) Annual rental payments are based
on a weighted average soil rental rate,
marginal pastureland rental rate, or
grassland rate, as appropriate, and may
include an incentive payment as a
portion of the annual payment for
specified practices. A per-acre national
maximum rental payment rate may also
be established by CCC for certain
categories of CRP offers and contracts.

(c) The annual rental payment will be
divided among the participants on a
CRP contract as agreed to in such CRP
contract.

(d) Limitations on annual rental
payments include:

(1) The maximum amount of annual
rental payments that a person or entity
may receive, directly or indirectly,
under CRP for any fiscal year must not
exceed $50,000. The regulations in part
1400 of this chapter will be used to
determine if the limit has been reached
or exceeded.

(2) Notwithstanding paragraph (d)(1)
of this section, annual rental payments
received by a rural water district or
association for land enrolled in CRP for
the purpose of protecting a wellhead
may exceed $50,000.

(e) In the case of a contract
succession, annual rental payments will
be divided between the predecessor and
the successor participants as agreed to
among the participants and approved by
CCC. If there is no agreement among the
participants, annual rental payments
will be divided in such manner deemed
appropriate by CCC, and such
distribution may be prorated based on
the actual days of ownership of the
property by each party.

(f) CCC will prepare a schedule for
each county that shows the maximum
soil rental rate CCC may pay and which
may be supplemented to reflect special
contract requirements. Such schedule
may be calculated for cropland based on
the relative productivity of soils within
the county using NRCS data and local
FSA average cash rental estimates. For
marginal pastureland, rental rates will
be based on estimates of the prevailing
rental values of marginal pastureland in
riparian areas. Grassland rental rates
will be based on not more than 75
percent of the estimated grazing value of

the land. The schedule will be available
in the local FSA office and will indicate,
when appropriate, that:

(1) Offers by producers who request
rental payments greater than the
maximum payment rate for their offer
will be rejected;

(2) Offers submitted under continuous
signup authorized at § 1410.30(b) may
be accepted without further evaluation
when the requested payment rate is less
than or equal to the maximum payment
rate for the offer; and

(3) Otherwise qualifying offers will be
ranked competitively based on factors
established under §1410.31 in order to
provide the most cost-effective
environmental benefits.

(g) In the case of an owner or operator
who transfers acreage to a wetland
reserve easement in accordance with
§ 1410.10, annual rental payments will
be prorated based on the actual number
of days the transferred acreage was
enrolled in CRP.

§1410.44 Average adjusted gross income.

(a) Benefits under this part will not be
available to persons or entities whose
average adjusted gross income exceeds
$900,000 for the 3 taxable years
preceding the most immediately
preceding complete taxable year, or who
otherwise do not meet the AGI
requirements specified in part 1400 of
this chapter.

(b) The limit specified in paragraph
(a) of this section may be waived in
accordance with part 1400, subpart F, of
this chapter.

§1410.45 Incentive payments.

(a) A signup incentive payment will
be made to eligible participants only for
the initial enrollment of certain land
that is enrolled under:

(1) A continuous signup authorized in
§1410.30(b) for land to be devoted to
particular uses as determined by CCC;
and

(2) A Conservation Reserve
Enhancement Program as specified in
§1410.90 for land to be devoted to
particular uses as determined by CCC.

(b) The signup incentive payment will
be:

(1) An amount equal to 32.5 percent
of the amount of the first annual rental
payment for the land referred to in
paragraph (a) of this section, as
determined by CCGC;

(2) Divided among the participants on
a CRP contract in accordance with their
share of the annual rental payment as
agreed to in such CRP contract;

(3) Considered an annual rental
payment and thus subject to the
provisions in § 1410.42(d); and

(4) Made only after the CRP contract
is approved by CCC.
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(c) A signup incentive payment will
not be made for land that was
previously enrolled in CRP or land
currently enrolled in CRP that is re-
enrolled.

(d) CCC may make incentive
payments to owners and operators of
enrolled land in an amount sufficient to
encourage proper tree thinning and
other practices to improve the condition
of resources, promote forest
management, or enhance wildlife
habitat. Incentive payments for such
tree thinning and other practices will:

(1) Not exceed 100 percent of the total
cost of the practice;

(2) Only be available for practices
outlined in the tree planting plan under
the approved CRP conservation plan;

(3) Only be made to the extent that
funds are available; and

(4) Not exceed $200,000 per person or
entity.

(e) Additional financial incentives
may be provided to participants whose
contracts are expected to provide
especially high environmental benefits.
Such incentives will be considered
annual rental payments and subject to
the provisions in § 1410.42(d).

§1410.51 Transfer of land.

(a) If a new owner or operator
purchases or obtains the right and
interest in, or right to occupancy of, the
land subject to a CRP contract, such new
owner or operator may be approved by
CCC as a participant to a new CRP
contract for the transferred land. Such
new owner or operator must assume all
obligations of the CRP contract of the
previous participant.

(b) Cost-share payments will be made
by CCC to the participant who
established the practice.

(c) Annual rental payments to be paid
during the fiscal year when the land was
transferred will be divided between the
new participant and the previous
participant in the manner specified in
§1410.42.

(d) If a participant transfers all or part
of the right and interest in, or right to
occupancy of, land subject to a CRP
contract and the new owner or operator
does not become a successor to such
CRP contract within 60 days, or such
other time period as CCC determines to
be appropriate, then such CRP contract
will be terminated with respect to the
affected portion of such land and the
original participant:

(1) Forfeits all rights to any future
payments for that acreage; and

(2) Will refund all previous payments
received under the CRP contract by the
participant(s) or prior participants, plus
interest and liquidated damages, except
as otherwise agreed to by CCC.

(e) Federal agencies acquiring
property, by foreclosure or otherwise,
that contains CRP contract acreage
cannot be a party to the CRP contract by
succession. However, through an
addendum to the CRP contract, if the
current operator of the property is one
of the CRP contract participants, such
operator may continue to receive
payments under such CRP contract if:

(1) The property is maintained in
accordance with the terms of the CRP
contract;

(2) Such operator continues to be the
operator of the property; and

(3) Ownership of the property remains
with such Federal agency.

§1410.52 Violations.

(a) If a participant fails to carry out
the terms and conditions of a CRP
contract, CCC may terminate the CRP
contract in whole or in part.

(b) If the CRP contract is terminated
in whole or in part by CCC in
accordance with paragraph (a) of this
section, the participant will:

(1) Forfeit all rights to further
payments under such CRP contract for
the terminated acres, and refund all
payments previously received for the
terminated acres, plus interest; and

(2) Pay liquidated damages to CCC in
an amount as specified in the contract.

§1410.53 Executed CRP contract not in
conformity with this part.

If, after a CRP contract is approved by
CCQG, it is discovered that such CRP
contract is found to contain material
errors of fact or is not in conformity
with this part, CCC may terminate or
offer to modify the CRP contract in
whole or in part.

§1410.54 Performance based upon advice
or action of the U.S. Department of
Agriculture.

The provisions of part 718 of this title
relating to performance based upon the
action or advice of an authorized
representative of the U.S. Department of
Agriculture are applicable to this part.

§1410.55 Access to land under CRP
contract.

(a) Any representative of the U.S.
Department of Agriculture, or designee
thereof, will, for purposes related to
CRP, be provided by the producer or
participant, as the case may be, with
access to land that is:

(1) The subject of an offer for a
contract under this part; or

(2) Under a CRP contract or otherwise
subject to this part.

(b) For land identified in paragraph
(a) of this section, the producer or
participant will provide the
representative with access to examine

records for the land to determine land
classification, erosion rates, or for other
purposes, and to determine whether the
terms and conditions of the CRP
contract are being met.

§1410.56 Division of payments and
provisions about tenants and
sharecroppers.

(a) Payments received under this part
will be divided as specified in the
applicable CRP contract and CCC will
ensure that producers who would have
an interest in acreage being offered
receive treatment that is equitable. CCC
may refuse to enter into a contract when
there is a disagreement among
producers seeking enrollment as to a
producer’s eligibility to participate in
the CRP contract as a tenant and there
is insufficient evidence to indicate
whether the producer seeking
participation as a tenant does or does
not have an interest in the acreage
offered for enrollment in CRP.

(b) CCC may remove an operator or
tenant from a CRP contract when:

(1) The operator or tenant requests in
writing to be removed from the CRP
contract;

(2) The operator or tenant files for
bankruptcy and the trustee or debtor in
possession fails to affirm the contract, to
the extent permitted by applicable
bankruptcy laws;

(3) The operator or tenant dies during
the CRP contract period and the
administrator of the estate fails to
succeed to the contract; or

(4) A court of competent jurisdiction
orders the removal from the CRP
contract of the operator or tenant and
such order is received by CCC.

(c) In addition to paragraph (b) of this
section, tenants must maintain their
tenancy throughout the CRP contract
period in order to remain on a CRP
contract. Tenants who fail to maintain
tenancy on the acreage under CRP
contract, including failure to comply
with applicable State law, may be
removed from a CRP contract by CCC.
CCC will assume the tenancy is being
maintained unless notified otherwise by
a party to the CRP contract.

§1410.57 Payments not subject to claims.

Subject to part 3 of this title, any
payment or portion thereof due any
person under this part will be allowed
without regard to questions of title
under State law, and without regard to
any claim or lien in favor of any
creditor, except agencies of the United
States Government.

§1410.58 Assignments.

Participants may assign the right to
receive cash payments, in whole or in
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part, as provided in part 1404 of this
chapter.

§1410.59 Appeals.

(a) Except as provided in paragraph
(b) of this section, a participant or
producer seeking participation may
appeal or request reconsideration of an
adverse determination in accordance
with the administrative appeal
regulations at parts 11 and 780 of this
title.

(b) Determinations by NRCS assigned
to make such determination for CCC
may be appealed in accordance with
procedures established in part 614 of
this title.

§1410.60 Scheme or device.

(a) If CCC determines that a person
has employed a scheme or device to
defeat the purposes of this part, or any
part of any CCC or USDA program,
payment otherwise due or paid such
person during the applicable period
may be required to be refunded with
interest as determined by CCC.

(b) A scheme or device includes, but
is not limited to, coercion, fraud,
misrepresentation, depriving any other
person of cost-share, incentive, or
annual rental payments, or obtaining a
payment that otherwise would not be
payable.

(c) A new owner or operator or tenant
of land subject to a CRP contract, and
who succeeds to the CRP contract, must
report in writing to CCC any interest of
any kind in such land that is retained
by a previous participant. The interest
will include a present, future, or
conditional interest, reversionary
interest, or any option, future or present,
on such land, and any interest of any
lender in the land where the lender has,
will, or can legally obtain, a right of
occupancy to such land or an interest in
the equity in the land other than an
interest in the appreciation in the value
of the land occurring after the loan was
made. Failure to fully disclose interest
will be considered a scheme or device.

§1410.61 Filing of false claims.

If CCC determines that any participant
has knowingly supplied false
information or has knowingly filed a
false claim, such participant will be
ineligible for payments under this part
with respect to the fiscal year in which
the false information or claim was filed
and the CRP contract may be
terminated, in which case a full refund
of all prior payments may be demanded.
False information or false claims
include, but are not limited to, claims
for payment for practices that do not
comply with the conservation plan. Any
amounts paid under these

circumstances must be refunded, plus
interest as determined by CCC and any
amounts otherwise due to the
participant will be withheld. The
remedies provided for in this section
will be in addition to any and all other
remedies, criminal and civil, that may

apply.
§1410.62 Miscellaneous.

(a) Except as otherwise provided in
this part, in the case of death,
incompetency, or disappearance of any
participant, any payments due under
this part will be paid to the participant’s
successor(s), as specified in part 707 of
this title.

(b) Unless otherwise specified in this
part, payments under this part will be
subject to the requirements of part 12 of
this title concerning highly erodible
land and wetland conservation and
payments.

(c) Any remedies permitted CCC
under this part will be in addition to
any other remedy, including, but not
limited to, criminal remedies, or actions
for damages in favor of CCC, or the
United States, as may be permitted by
law.

(d) When an owner loses control of
CRP acreage due to foreclosure and the
new owner chooses not to continue the
contract in accordance with §1410.51,
refunds may not be required from any
participant on the contract to the extent
CCC determines that waiver of such
refund is appropriate.

(e) Cropland enrolled in CRP will be
classified as cropland for the time
period it is enrolled in CRP. After the
CRP contract ends, such land will be
removed from the classification of
cropland if the county committee
determines the land no longer meet the
definition of cropland in part 718 of this
title.

(f) As determined by CCC, incentives
may be authorized to foster
opportunities for Indian Tribes and
beginning, limited resource, socially
disadvantaged, and veteran farmers and
ranchers, and to enhance long-term
environmental goals.

§1410.63 Permissive uses.

(a) Unless specified in this part or
otherwise approved by CCC, no uses of
any kind are authorized on CRP acreage
during the contract period.

(b) Commercial shooting preserves
may be operated on CRP acreage
provided:

(1) The commercial shooting preserve
is licensed by a State agency such as the
State fish and wildlife agency or State
department of natural resources;

(2) The commercial shooting preserve
is operated in a manner consistent with

the applicable State agency rules
governing commercial shooting
preserves; and

(3) The CRP cover is maintained
according to the conservation plan.

(c) No barrier fencing or boundary
limitations that prohibit wildlife access
to or from the CRP acreage are allowed,
unless required by State law.

(d) Wind turbines and associated
access to the wind turbines may be
installed on CRP acreage in numbers
and locations as determined appropriate
by CCC considering the location, size,
and other physical characteristics of the
land, the extent to which the land
contains threatened or endangered
wildlife and wildlife habitat, and the
purposes of CRP, but only in exchange
for a 25 percent reduction in the annual
rental payment for the acres covered by
the wind turbine and associated access
acreage.

(e) The sale of carbon, water quality,
or environmental credits may be
permitted by CCC.

(f) There are specific activities that are
permitted on specific land:

(1) The permitted activities provisions
of paragraphs (f)(2) and (3) of this
section do not apply to land enrolled
under:

(i) A grassland signup authorized by
§1410.30(c);

(ii) The Soil Health and Income
Protection Pilot Program described in
§1410.70;

(iii) The Conservation Reserve
Enhancement Program described in
§1410.90:

(A) Except for land enrolled under
Conservation Reserve Enhancement
Program agreements executed before
December 20, 2018; provided, that such
agreements may be amended by mutual
agreement to disallow such otherwise
permitted activities; or

(B) Unless the approved Conservation
Reserve Enhancement Program
agreement under which the land was
enrolled specifically permits such
activity; and

(iv) A State Acres for Wildlife
Enhancement project, unless the State
Acres for Wildlife Enhancement project
under which the land was enrolled
specifically permits such activity.

(2) The following activities may be
permitted on CRP acreage according to
an approved conservation plan, without
any reduction to the annual rental
payment:

(i) Emergency haying, emergency
grazing, or emergency use of the forage
in response to a localized or regional
drought, flooding, wildfire, or other
emergency as determined by CCC on all
practices, outside the primary nesting
season, when:
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(A) All or any part of the county in
which the CRP acreage is located is
designated as D2 (severe drought) or
greater according to the United States
Drought Monitor;

(B) There is at least a 40 percent loss
in forage production in the county in
which the CRP acreage is located; or

(C) CCC determines that CRP can
assist in the response to a natural
disaster event without permanent
damage to the established cover;

(ii) Emergency grazing on all practices
during the primary nesting season if
payments are authorized for the county
under the Livestock Forage Disaster
Program under part 1416 of this chapter,
at 50 percent of the normal carrying
capacity determined in accordance with
part 1416 of this chapter;

(iii) Emergency haying on certain
practices, as determined by CCC, only
outside the primary nesting season, if
payments are authorized for the county
under the Livestock Forage Disaster
Program under part 1416 of this chapter,
but on not more than 50 percent of the
eligible CRP contract acres;

(iv) Grazing of all practices only
outside the primary nesting season if
included as an approved CRP contract
management activity in accordance with
§1410.22;

(v) The intermittent and seasonal
grazing of vegetative buffers, only
outside the primary nesting season, that
are incidental to agricultural production
on land adjacent to the buffer provided
such grazing:

(A) Does not destroy the permanent
vegetative cover; and

(B) Retains suitable vegetative
structure for wildlife cover and shelter
outside the primary nesting season; and

(vi) Grazing on all practices only
outside the primary nesting season if
conducted by a beginning farmer or
rancher who is a participant on the CRP
contract with a share of the rental
payment greater than zero.

(3) The following activities may be
permitted on CRP acreage according to
an approved conservation plan, but only
in exchange for a 25 percent reduction
to the annual rental payment for the
acres on which the permitted activity
occurred:

(i) Grazing of all practices not more
frequently than every other year on the
same land, except that during the
primary nesting season the grazing will
be subject to a 50 percent reduction in
the stocking rate, as determined by CCC;

(ii) Haying and other commercial use
(including the managed harvesting of
biomass, but not the harvesting of
vegetative cover) of all practices, on the
condition the activity:

(A) Is completed only outside the
primary nesting season;

(B) Occurs not more than once every
3 years; and

(C) Maintains 25 percent of the total
CRP contract acres unharvested, in
accordance with a conservation plan
that provides for wildlife cover and
shelter; and

(iii) Annual grazing of all practices,
only outside the primary nesting season
for the control of invasive species.

(g) Not withstanding paragraph (f) of
this section, haying and grazing will not
be permitted on any land enrolled in
CRP if such haying and grazing for that
year would cause long-term damage to
the vegetative cover on that land.

§1410.64 Transition Incentives Program.

(a) To be eligible for the Transition
Incentives Program, all the following
must be met:

(1) The land must be enrolled in CRP;

(2) The conditions for the timing of
the sale or lease of the land and to
whom it must be sold or leased are:

(i) Beginning on the date of the end
of the CRP contract period, the land
must be sold or leased (under a long-
term lease, or a lease with an option to
purchase the land, including a lease
with a term of less than 5 years and an
option to purchase the land) to a
beginning, veteran, or socially
disadvantaged farmer or rancher who
will return some or all of the land to
production using sustainable grazing or
crop production methods; and

(ii) The sale or lease, as applicable,
must take effect on the day immediately
after the end of the CRP contract period;

(3) The CRP contract is modified in
accordance with §1410.33(a)(4);

(4) The land is not subject to an
easement or other restriction that
prohibits the use of the land allowed
under this section; and

(5) The beginning, veteran, or socially

disadvantaged farmers or ranchers must:

(i) Certify that they meet the
definition of either a beginning or
veteran farmer or rancher as defined in
part 718 of this title, or a socially
disadvantaged farmer or rancher as
defined in §1410.2;

(ii) Obtain an approved conservation
plan prior to approval of the Transition
Incentives Program contract; and

(iii) Implement sustainable grazing or
crop production on land not re-enrolled
in CRP in compliance with the
conservation plan by the time specified
in the conservation plan.

(b) Beginning in the last 2 years of the
CRP contract period, the beginning,
veteran, or socially disadvantaged
farmer or rancher may:

(1) In conjunction with the contract
participants, make conservation and

land improvements, including preparing
to plant a crop, that are consistent with
the conservation plan; and

(2) Begin the organic certification
process under the Organic Foods
Production Act of 1990.

(c) Eligible beginning, veteran, or
socially disadvantaged farmers or
ranchers may be eligible immediately to
re-enroll certain partial field
conservation practices in CRP, in
accordance with the conservation plan
and the provisions of this part,
following the expiration of the CRP
contract, provided that the beginning,
veteran, or socially disadvantaged
farmer or rancher has control of the land
and meets all other qualifying
conditions specified in this part.

(d) Eligible beginning, veteran, or
socially disadvantaged farmers or
ranchers will be eligible to enroll land
in the Environmental Quality Incentives
Program or the Conservation
Stewardship Program, as specified in
parts 1466 and 1470 of this chapter,
provided that their offer to enroll
otherwise meets all program conditions,
and provided that the CRP contract has
expired and the beginning, veteran, or
socially disadvantaged farmer or
rancher is either leasing or has
possession of the property.

(e) As an incentive for selling or
leasing land to a beginning, veteran, or
socially disadvantaged farmer or
rancher who is not a family member of
the previous participants, CCC will pay
2 years of additional CRP annual rental
payments at the same contract rate to
the previous participants. The previous
participants must certify in writing that
the beginning, veteran, or socially
disadvantaged farmer or rancher is not
a family member.

(f) The previous participants and the
eligible beginning, veteran, or socially
disadvantaged farmer or rancher must
agree to be jointly and severally
responsible for complying with both the
provisions of the Transition Incentives
Program contract and the provisions of
this part, and must also agree to be
jointly and severally responsible for any
payment adjustments that may result
from violations of the terms or
conditions of the Transition Incentives
Program contract or this part.

§1410.70 Soil Health and Income
Protection Pilot Program.

(a) Enrollments under the Soil Heath
and Income Protection Pilot Program
will be administered under the
provisions of this part, except where
specifically provided otherwise.

(b) Notwithstanding § 1410.6(b) and
(c), to be eligible under the Soil Health
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and Income Protection Pilot Program,
land must be cropland that:

(1) Is physically located within a Soil
Health and Income Protection Pilot
Program pilot area specified by CCC;

(2) Has been annually planted or
considered planted to an agricultural
commodity each of the 3 crop years
immediately preceding the year in
which the offer for enrollment is
submitted; and

(3) Is verified to be less productive
land, as compared to other land on the
farm from which the land is offered for
enrollment.

(c) Notwithstanding paragraph (b) of
this section, land will be ineligible for
enrollment under the Soil Health and
Income Protection Pilot Program if the
land was enrolled in CRP in any of the
3 crop years immediately preceding the
year in which the offer for enrollment is
submitted. Further, not more than 15
percent of the eligible land on a farm
may be enrolled in the Soil Health and
Income Protection Pilot Program.

(d) Notwithstanding § 1410.30, offers
for contracts under the Soil Health and
Income Protection Pilot Program may be
submitted only during signup periods as
announced by CCC. Further, eligible
land may only be enrolled under the
Soil Health and Income Protection Pilot
Program through December 31, 2020.
Acreage determined eligible in
accordance with paragraph (b) of this
section may be automatically accepted
in CRP without further evaluation if:

(1) A producer is eligible under
§1410.5; and

(2) The producer accepts either the
maximum payment rate CCC is willing
to pay to enroll the acreage in CRP, or
a lesser rate.

(e) The approved cover for land
enrolled under the Soil Health and
Income Protection Pilot Program is the
lowest practicable cost permanent
vegetative cover.

(f) Notwithstanding § 1410.40, CCC
will not provide any cost-share
payments for planting the approved
permanent vegetative cover, except as
provided for in paragraph (g) of this
section.

(g) Notwithstanding paragraph (f) of
this section and § 1410.41, CCC will
provide cost-share payments of 50
percent of the eligible actual cost of
installation of the approved permanent
vegetative cover to beginning, limited
resource, socially disadvantaged, and
veteran farmers and ranchers, upon a
determination that the approved
permanent vegetative cover has been
planted.

(h) The contract period for land
enrolled under the Soil Health and
Income Protection Pilot Program will be

for a term of 3, 4, or 5 years, as
requested by the producer.

(i) The following uses are permitted
on land enrolled under the Soil Health
and Income Protection Pilot Program:

(1) Without any reduction in the
annual rental payment, the land may be:

(i) Made available for a walk-in access
program of the applicable State; and

(ii) Hayed or grazed outside the
primary nesting season, provided
adequate stubble height of the cover is
maintained to protect the soil as
specified in the conservation plan; and

(2) In exchange for a 25 percent
reduction to the annual rental payment,
and not being eligible to be insured or
reinsured under the Federal Crop
Insurance Act, the land may be
harvested for seed outside the primary
nesting season if included in the
conservation plan.

(j) A CRP contract for land enrolled
under the Soil Health and Income
Protection Pilot Program may be
terminated before the end of the CRP
contract period by either:

(1) CCC, if CCC determines that such
termination is appropriate; or

(2) The participant, upon the
condition that all CCC payments made
with respect to the CRP contract being
terminated are refunded.

§1410.80 CLEAR 30 Pilot Program.

(a) Not withstanding § 1410.6(b) and
(c), to be eligible under the CLEAR 30
Pilot Program, land must be:

(1) Physically located within a CLEAR
30 Pilot Program area, as announced by
CCG;

(2) Devoted to a grass waterway,
contour grass strip, prairie strip, filter
strip, riparian buffer, wetland
restoration practice, or other similar
water quality practice that helps reduce
sediment loadings, nutrient loadings,
and harmful algal blooms; and

(3) Enrolled in CRP, in the final year
of the CRP contract period, provided the
scheduled expiration date of the current
CRP contract is:

(i) On or after December 20, 2018; and

(ii) Before the effective starting date of
the new CRP contract.

(b) The contract period for land
enrolled under the CLEAR 30 Pilot
Program will be 30 years.

(c) In addition to the provisions in
§1410.32 and elsewhere in this part, the
CRP contract for land enrolled under the
CLEAR 30 Pilot Program will:

(1) Permit repairs, improvements, and
inspections on the land that are
necessary to maintain existing public
drainage systems; and

(2) Prohibit:

(i) Alteration of wildlife habitat and
other natural features of the land, unless

authorized by CCC and provided for in
the conservation plan;

(ii) Mowing or spraying chemicals on
the land, unless such action is
authorized by CCC to:

(A) Comply with Federal or State
noxious weed laws;

(B) Comply with a Federal or State
emergency pest management program;
or

(C) Meet habitat needs of specific
wildlife; and

(iii) Adoption of any other practice or
action that would tend to defeat the
purpose of CRP.

(d) Land enrolled under the CLEAR
30 Pilot Program may be used for
compatible economic uses, including
but not limited to hunting and fishing,
managed timber harvest, or periodic
haying or grazing, provided the use is:

(1) Included in the conservation plan;
and

(2) Consistent with the long-term
protection and enhancement of the
conservation resource for which the
land was enrolled.

(e) Notwithstanding § 1410.30, offers
for contracts under the CLEAR 30 Pilot
Program may be submitted only during
a time period, as determined and
announced by CCC, and only within the
final year of the contract period of the
CRP contract under which the land is
currently enrolled.

(f) In addition to the provisions in
§1410.52, upon a violation of the terms
and conditions of a contract for land
enrolled under the CLEAR 30 Pilot
Program, CCC may require the
participant to refund all or part of any
payments received under CRP plus
interest and liquidated damages.

§1410.90 Conservation Reserve
Enhancement Program.

(a) An agreement executed under the
provisions of this section will not effect,
modify, or otherwise interfere with any
Conservation Reserve Enhancement
Program agreement in effect on or before
December 20, 2018. In order to
implement other provisions of this
section, the signatories to a
Conservation Reserve Enhancement
Program agreement in effect on or before
December 20, 2018, may mutually agree
in writing to modify such agreement in
such a manner.

(b) CCC may enter into a Conservation
Reserve Enhancement Program
agreement with an eligible partner to
cost-effectively assist in enrolling
otherwise eligible land in CRP.

(c) To enter into a Conservation
Reserve Enhancement Program
agreement with CCG, eligible partners
must provide required matching funds.
Such matching funds provided by the
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eligible partners may be cash, in-kind
contributions, or technical assistance.
The amount and type of matching funds
must be specified in the Conservation
Reserve Enhancement Program
agreement. At least one-half of the
matching funds must be provided as a
direct payment to eligible participants.
The amount of matching funds an
eligible partner must contribute under a
Conservation Reserve Enhancement
Program agreement will be either:

(1) 30 percent of the total cost of the
project, unless a different amount is
determined by negotiation between CCC
and the eligible partner with whom CCC
is entering into the Conservation
Reserve Enhancement Program
agreement, if the majority of the
matching funds to carry out the
agreement are provided by one or more
eligible partners that are not
nongovernmental organizations; or

(2) Not less than 30 percent of the
total cost of the project, if a majority of
the matching funds to carry out the
agreement are provided by one or more
nongovernmental organizations.

(d) Notwithstanding § 1410.40(d),
cost-share payments, including practice
incentive payments, from all sources
may exceed 100 percent of the actual
cost of establishing eligible practices,
but only if specifically authorized by the
Conservation Reserve Enhancement
Program agreement. Furthermore, a
participant may not receive or retain
cost-share payments if other Federal
cost-share assistance is provided for
such acreage under any law.

(e) With regard only to land enrolled
as a riparian buffer:

(1) The term “management” means an
activity conducted by the owner or
operator of the land after the riparian
buffer is established to regularly
maintain or enhance only the vegetative
cover throughout the CRP contract
period and in accordance with the
conservation plan;

(2) Cost-share payments will be made
available for approved management as
provided for in the Conservation
Reserve Enhancement Program
agreement:

(i) If such activity has been completed
in accordance with the conservation
plan; and

(ii) In an amount as provided for in
the agreement, but not greater than 100
percent of the normal and customary
cost of such activity; but

(iii) No practice incentive payment
will be made for such activity; and

(3) If provided for in the Conservation
Reserve Enhancement Program
agreement, a participant may plant food-
producing woody plants as part of the

approved cover, provided such
plantings:

(i) Contribute to the conservation of
soil, water quality, and wildlife habitat;

(ii) Are consistent with
recommendations of the applicable
State Technical Committee;

(iii) Are consistent with the FOTG;
and

(iv) Are provided for in the
conservation plan.

(f) Participants may harvest from the
food-producing woody plants specified
in paragraph (e)(3) of this section only
if the following conditions are met:

(1) The criteria in paragraph (e)(3) of
this section are met;

(2) The participant agrees to a
reduction in the annual rental payment
commensurate with the value of the
crop harvested;

(3) All the food-producing woody
plant species within 35 feet of the water
body the riparian buffer is buffering are
only native plant species;

(4) The harvesting will not damage
the approved cover or otherwise have a
negative impact on the resource concern
being addressed by the riparian buffer;
and

(5) The harvesting is conducted in
accordance with the conservation plan.

(g) In the case of a Conservation
Reserve Enhancement Program
agreement whose purpose is to address
regional drought concerns, CCC may:

(1) Enroll otherwise ineligible
cropland, marginal pastureland, or
grassland, on which the resource
concerns identified in the Conservation
Reserve Enhancement Program
agreement can be addressed if the
enrollment of such land is critical to the
accomplishment of the purposes of the
agreement; and

(2) Determine annual rental payments
so as to be consistent with similar
Conservation Reserve Enhancement
Program agreements, and to ensure
regional consistency regarding such
payments.

(h) Notwithstanding § 1410.30,
generally, enrollment under a
Conservation Reserve Enhancement
Program will be held on a continuous
signup basis. However, the terms and
conditions of the Conservation Reserve
Enhancement Program agreement will
determine the basis of enrollment.

William Beam,
Acting Administrator,
Farm Service Agency.

Margo Erny,
Acting Executive Vice President,

Commodity Credit Corporation.
[FR Doc. 2019-26268 Filed 12-5-19; 8:45 am)]

BILLING CODE 3410-05-P

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 327
RIN 3064—-AE98

Assessments

AGENCY: Federal Deposit Insurance
Corporation (FDIC).

ACTION: Final rule.

SUMMARY: The FDIC is amending its
deposit insurance assessment
regulations to apply the community
bank leverage ratio (CBLR) framework to
the deposit insurance assessment
system (CBLR Assessments final rule).
The FDIC, the Board of Governors of the
Federal Reserve System (Federal
Reserve) and the Office of the
Comptroller of the Currency (OCC)
(collectively, the Federal banking
agencies) are considering, and are
expected to adopt, a final rule that
provides for a simple measure of capital
adequacy for certain community
banking organizations (CBLR final rule).
The CBLR Assessments final rule: prices
all insured depository institutions (IDIs)
that elect to use the CBLR framework as
small institutions; makes technical
amendments to the FDIC’s assessment
regulations to ensure that the
assessment regulations continue to
reference the prompt corrective action
(PCA) regulations for the definitions of
capital categories used in the deposit
insurance assessment system; and
clarifies that an IDI that elects to use the
CBLR framework and also meets the
definition of a custodial bank will have
no change to its custodial bank
deduction or reporting items required to
calculate the deduction. The final rule
does not make any changes to the
FDIC’s assessment methodology for
small or large institutions.

DATES: The final rule is effective January
1, 2020.

FOR FURTHER INFORMATION CONTACT:
Ashley Mihalik, Chief, Banking and
Regulatory Policy Section, Division of
Insurance and Research, (202) 898—
3793, amihalik@fdic.gov; Daniel
Hoople, Senior Financial Economist,
Banking and Regulatory Policy Section,
Division of Insurance and Research,
dhoople@fdic.gov; (202) 898-3835;
Nefretete Smith, Counsel, Legal
Division, (202) 898-6851, nefsmith@
fdic.gov.

SUPPLEMENTARY INFORMATION:

I. Policy Objectives

The Federal Deposit Insurance Act
(FDI Act) requires that the FDIC
establish a risk-based deposit insurance
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assessment system.? Pursuant to this
requirement, the FDIC first adopted a
risk-based deposit insurance assessment
system that applied to all insured
depository institutions (IDIs) and
became effective in 1993.2 The FDIC
implemented a risk-based assessment
system with the goals of making the
deposit insurance system fairer to well-
run institutions and encouraging weaker
institutions to improve their condition,
and thus, promote the safety and
soundness of IDIs.3 Deposit insurance
assessments based on risk also provide
incentives for IDIs to monitor and
reduce risks that could increase
potential losses to the deposit insurance
fund (DIF). Since 1993, the FDIC has
met its statutory mandate and has
pursued these policy goals by
periodically introducing improvements
to the deposit insurance assessment
system’s ability to differentiate for risk.

The primary objective of the CBLR
Assessments final rule is to incorporate
the GBLR framework 4 into the current
risk-based deposit insurance assessment
system in a manner that maximizes
regulatory relief for small institutions
and maintains fair and appropriate
pricing of deposit insurance. This final
rule will only result in a change to
assessments for a very limited subset of
banks 5>—those banks that elect to use
the CBLR framework and would have
otherwise been assessed as a large
institution under current assessment
regulations. Based on data from the
Consolidated Reports of Condition and
Income (Call Report) as of March 31,
2019, only one bank that was assessed
as a large institution also met the
qualifying criteria to be eligible to opt
into the CBLR framework.

II. Background

The FDIC assesses all IDIs an amount
for deposit insurance equal to the bank’s
deposit insurance assessment base
multiplied by its risk-based assessment
rate.5 A bank’s assessment base and

112 U.S.C. 1817(b). Generally, a “risk-based
assessment system” means a system for calculating
a depository institution’s assessment based on the
institution’s probability of causing a loss to the
Deposit Insurance Fund (DIF) due to the
composition and concentration of the institution’s
assets and liabilities, the likely amount of any such
loss, and the revenue needs of the DIF. See 12
U.S.C. 1817(b)(1)(C).

257 FR 45263 (Oct. 1, 1992).

3See 57 FR 45264.

4In this rule, the term “CBLR framework” refers
to the simplified reporting of capital adequacy that
was adopted by the Federal banking agencies in the
CBLR final rule.

5 As used in this rule, the term “bank” is
synonymous with the term “insured depository
institution” as it is used in section 3(c)(2) of the FDI
Act, 12 U.S.C. 1813(c)(2).

6 See 12 CFR 327.3(b)(1).

risk-based assessment rate depend, in
part, on items reported on the capital
schedule of the Call Report. Under the
CBLR final rule, a bank that elects to use
the framework will only be required to
report the components of its tier 1
leverage ratio (leverage ratio), which
will be used to determine whether a
bank is deemed ““well capitalized” and
thus in compliance with all regulatory
capital requirements.

A. CBLR Framework

On February 8, 2019, the Federal
banking agencies published in the
Federal Register a notice of proposed
rulemaking (CBLR NPR) that would
have provided a simple alternative
methodology to measure capital
adequacy for qualifying community
banking organizations, consistent with
Section 201 of the Economic Growth,
Regulatory Relief, and Consumer
Protection Act (EGRRCPA or the Act).78
In the CBLR NPR, the Federal banking
agencies proposed, among other things,
to define tangible equity capital
(tangible equity).? The Federal banking
agencies further proposed that a
qualifying community banking
organization 1° could have elected to use
the CBLR framework if its CBLR 1! was
greater than 9 percent. Under the
proposed CBLR framework, a bank

7 See 84 FR 3062 (February 8, 2019).

8Public Law 115-174 (May 24, 2018). The Act
defines a qualifying community banking
organization as a depository institution or
depository institution holding company with total
consolidated assets of less than $10 billion. See
section 201(a)(3)(A) of the Act. In addition, the Act
states that the Federal banking agencies may
determine that a banking organization is not a
qualifying community bank based on its risk
profile. See section 201(a)(3)(B) of the Act. A
qualifying community banking organization that
reports a CBLR (defined in the Act as the ratio of
tangible equity capital to average total consolidated
assets, both as reported on an institution’s
applicable regulatory filing) exceeding the level
established by the Federal banking agencies of not
less than 8 percent and not more than 10 percent
shall be considered well capitalized. See generally
section 201(b) of the Act.

9 See 84 FR 3068—69 (defining tangible equity
capital as total bank equity capital, prior to
including minority interests, and excluding
accumulated other comprehensive income, deferred
tax assets arising from net operating loss and tax
credit carryforwards, goodwill, and certain other
intangible assets, calculated in accordance with a
qualifying community bank organization’s
regulatory reports).

101n accordance with the Act, the Federal
banking agencies proposed to define a qualifying
community bank generally as a depository
institution or depository institution holding
company that is not an advanced approaches
banking organization and that has less than $10
billion in total consolidated assets and limited
amounts of off-balance sheet exposures, trading
assets and liabilities, mortgage servicing assets, and
certain deferred tax assets. See 84 FR 3065—67.

11 See 84 FR 3064 (stating that the CBLR would
be calculated as the ratio of tangible equity capital
divided by average total consolidated assets).

would have reported its CBLR and other
relevant information on a simpler
regulatory capital schedule in the Call
Report, as opposed to the current
schedule RC-R of the Call Report.12
Finally, under the CBLR NPR, a bank
that elected to use the CBLR framework
would have been required to have a
CBLR greater than 9 percent to be
considered well capitalized.1? For banks
with a CBLR equal to or less than 9
percent, the Federal banking agencies
proposed proxy CBLR thresholds for the
adequately capitalized,
undercapitalized, and significantly
undercapitalized PCA categories.4

In response to comments received on
the CBLR NPR, the Federal banking
agencies adopted a final rule (CBLR
final rule) that makes several changes to
the proposed CBLR framework.5 The
CBLR final rule provides that to be a
“qualified community banking
organization,” a depository institution
or depository institution holding
company must not be an advanced
approaches banking organization 16 and
must have less than $10 billion in total
consolidated assets, meet certain risk-
based qualifying criteria, and have a
leverage ratio of greater than 9
percent.?” Under the final rule, the
numerator of the CBLR is the existing
measure of tier 1 capital used by non-
advanced approaches banking
organizations (replacing the proposed

12 The Federal banking agencies separately sought
comment on proposed revisions to regulatory
reports consistent with the changes proposed in the
CBLR NPR. See 84 FR 16560 (April 19, 2019).

13 See 84 FR 3064 and 3071. However, to be
considered and treated as well capitalized under
the proposed CBLR framework, and consistent with
the Federal banking agencies’ current PCA rule, the
qualifying community banking organization would
have been required to demonstrate that it was not
subject to any written agreement, order, capital
directive, or prompt corrective action directive to
meet and maintain a specific capital level for any
capital measure. See 84 FR 3064.

14 See 84 FR 3071-72.

15 See 84 FR 61776 (November 13, 2019).

16 An advanced approaches banking organization
is generally defined as a firm with at least $250
billion in total consolidated assets or at least $10
billion in total on-balance sheet foreign exposure,
and depository institution subsidiaries of those
firms. Proposed rulemakings to tailor capital and
liquidity requirements applicable to large banking
organizations may result in changing the definition
of advanced approaches banking organization. See
83 FR 66024 (December 21, 2018) and 84 FR 24296
(May 24, 2019).

17 The risk-based qualifying criteria under the
CBLR final rule include total off-balance sheet
exposures (excluding derivatives other than sold
credit derivatives and unconditionally cancelable
commitments) of 25 percent or less of total
consolidated assets and total trading assets plus
trading liabilities of 5 percent or less of total
consolidated assets. The Federal banking agencies
did not adopt the deferred tax asset and mortgage
servicing asset qualifying criteria included as part
of the CBLR NPR. See 84 FR 61779-82.
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measure of tangible equity.) '8 1° Due to
the adoption of tier 1 capital, the CBLR
generally is calculated in the same
manner as the leverage ratio under the
Federal banking agencies’ generally
applicable risk-based and leverage
capital requirements in the agencies’
capital rule (generally applicable capital
rule)—tier 1 capital divided by average
total consolidated assets minus amounts
deducted from tier 1 capital.2? Thus, the
CBLR final rule incorporates and refers
to the generally applicable capital rule’s
leverage ratio.

Finally, the Federal banking agencies
did not adopt use of the proposed proxy
CBLR thresholds for the adequately
capitalized, undercapitalized, and
significantly undercapitalized PCA
categories in the CBLR final rule.21
Under the CBLR final rule, if a bank that
has opted to use the CBLR framework
subsequently fails to satisfy one or more
of the qualifying criteria, but continues
to report a leverage ratio of greater than
8 percent, the bank may continue to use
the framework and will be deemed
“well capitalized” for a grace period of
up to two quarters.22 A qualifying
community banking organization will be
required to comply with the generally
applicable capital rule and file the
relevant regulatory reports if the
banking organization: (1) Is unable to
restore compliance with all qualifying
criteria during the two-quarter grace
period (including coming into
compliance with the greater than 9
percent leverage ratio requirement); (2)
reports a leverage ratio of 8 percent or
less; or (3) ceases to satisfy the
qualifying criteria due to consummation
of a merger transaction.23

B. Use of Capital Measures in the
Current Deposit Insurance Assessment
System

Under the FDI Act, the FDIC has the
authority to “establish separate risk-
based assessment systems for large and
small members of the Deposit Insurance
Fund.” 24 Separate systems for large
banks and small banks have been in

18 For purposes of the CBLR framework, a bank
that elects to use the CBLR framework is not
required to calculate tier 2 capital and therefore
would not be required to make any deductions that
would be taken from tier 2 capital or potentially tier
1 capital due to insufficient tier 2 capital. In the
CBLR final rule, the Federal banking agencies noted
that they do not believe this is a common
occurrence and observed that as of March 31, 2019,
very few community banking organizations made a
deduction from tier 2 capital. See 84 FR 61783.

19 See FR 61782-83.

20 See FR 61782-83.

21 See FR 61786.

22 See FR 61786.

23 See FR 61786.

2412 U.S.C. 1817(b)(1)(D).

place since 2007.25 A bank’s quarterly
deposit insurance assessment is
calculated by multiplying its assessment
base by its assessment rate.26 A bank’s
assessment base is equal to its average
consolidated total assets minus the
average tangible equity.27 Average
tangible equity is defined as tier 1
capital.28 The FDIC also provides a
deduction to the assessment base for
custodial banks equal to a certain
amount of low risk-weighted assets.29

Assessment rates for established small
banks 30 are calculated based on a
formula that uses financial measures
and a weighted average of supervisory
ratings (CAMELS).31 The financial
measures are derived from a statistical
model estimating the probability of
failure over three years. The measures
are shown in Table 1 below.

TABLE 1—FINANCIAL MEASURES USED
TO DETERMINE ASSESSMENT RATES
FOR ESTABLISHED SMALL BANKS

Financial measures

o Leverage Ratio.

¢ Net Income before Taxes/Total Assets.
Nonperforming Loans and Leases/Gross
Assets.

Other Real Estate Owned/Gross Assets.
Brokered Deposit Ratio.

One Year Asset Growth.

Loan Mix Index.

One of the measures, the Leverage Ratio,
is defined as tier 1 capital divided by
adjusted average assets (herein referred
to as the tier 1 leverage ratio), and is the
same calculation as the tier 1 leverage
ratio under the generally applicable
capital rule. The numerator and
denominator of the Leverage Ratio are
both based on the definitions for the
relevant PCA measure.32

25 Under the assessment regulations, a “‘small
institution” generally is an institution with less
than $10 billion in total assets, and a “large
institution” generally is an institution with $10
billion or more in total assets. See 12 CFR 327.8(e)
and (f). A separate system for highly complex
institutions (a subset of large institutions) has been
in place since 2011. See 12 CFR 326.16(b)(2).

2612 CFR 327.3(b)(1).

2712 CFR 327.5(a).

2812 CFR 327.5(a)(2).

29 See 12 CFR 327.5(c). Generally, a custodial
bank is defined as an IDI with previous calendar
year-end trust assets (that is, fiduciary and custody
and safekeeping assets, as reported on Schedule
RC-T of the Call Report) of at least $50 billion or
those insured depository institutions that derived
more than 50 percent of their revenue (interest
income plus non-interest income) from trust
activity over the previous calendar year. See 12 CFR
327.5(c)(1).

30 Generally, an established institution is one that
has been federally insured for at least five years. See
12 CFR 327.8(v).

31 See 12 CFR 327.16(a)(1).

32 See 12 CFR 327.16(a)(1)(ii).

C. CBLR Assessments Notice of
Proposed Rulemaking

On February 21, 2019, the FDIC
published in the Federal Register a
notice of proposed rulemaking that
would amend the deposit insurance
assessment regulations to apply the
proposed CBLR framework to the
deposit insurance assessment system
(CBLR Assessments NPR).33 Under the
CBLR Assessments NPR, the FDIC
would assess all banks that elect to use
the CBLR framework as small banks.
Further, because the use of the CBLR or
tangible equity as proposed in the CBLR
NPR could have resulted in a higher
assessment rate or a larger assessment
base for a minority of small banks, the
FDIC proposed to allow banks that elect
to use the CBLR framework the option
to use either tangible equity or tier 1
capital for their assessment base
calculation, and to have the option to
report the tier 1 leverage ratio in
addition to the CBLR, with the FDIC
applying the value that would result in
the lower assessment rate.

The CBLR Assessments NPR also
clarified that: (1) A bank that elects to
use the CBLR framework and also meets
the definition of a custodial bank under
the FDIC’s assessment regulations
would have no change to its custodial
bank deduction or reporting items
required to calculate the deduction; and
(2) the assessment regulations would
continue to reference the PCA
regulations for the definition of capital
categories used in the deposit insurance
assessment system, with technical
amendments to align with the CBLR
NPR.

The FDIC sought comment on every
aspect of the CBLR Assessments NPR,
including alternatives. The FDIC
received one comment from a trade
group that generally supported the
FDIC’s objective of maintaining fair and
appropriate pricing of deposit insurance
for institutions that elect to use the
CBLR framework.

II1. The Final Rule

A. Summary

The CBLR Assessments final rule
applies the CBLR framework, as adopted
by the Federal banking agencies, to the
deposit insurance assessment system in
a way that, to the fullest extent
practicable, reduces regulatory reporting
burden consistent with the objective of
EGRRCPA.34 As discussed more fully

33 See 84 FR 5380 (February 21, 2019).

34 The changes adopted in this final rule do not
apply to insured branches of foreign banks. These
institutions file the FFIEC 002, which does not
include many of the items, including capital

Continued
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below, the rule amends the FDIC’s
assessment regulations to: (1) Price all
banks that elect to use the CBLR
framework as small banks; (2) make
technical amendments to ensure that the
assessment regulations continue to
reference the PCA regulations for the
definitions of capital categories used in
the deposit insurance assessment
system; and (3) clarify that a bank that
elects to use the CBLR framework and
also meets the definition of a custodial
bank will have no change to its
custodial bank deduction or reporting
items required to calculate the
deduction. The final rule does not make
any changes to the FDIC’s assessment
methodology for small or large
institutions. This final rule will only
result in a change to assessments in the
limited circumstance where a bank that
would have otherwise been assessed as
a large institution under current
assessment regulations elects to use the
CBLR framework.

B. Pricing Banks That Elect To Use the
CBLR Framework as Small Institutions

Under this CBLR Assessments final
rule, the FDIC amends the definition of
“small institution” to include, as
proposed, all banks that elect to use the
CBLR framework, even if such a bank
would otherwise be classified as a
“large institution” under the assessment
regulations.35 This modification is
necessary because otherwise, the
different thresholds used to define a
small bank in assessment regulations
and a qualifying community banking
organization under the CBLR framework
could result in a bank that elects to use
the framework being assessed as a large
bank.36 In addition, the FDIC also
clarifies, as proposed, that a bank with
assets of between $5 billion and $10
billion that elects to use the CBLR
framework cannot request to be treated

measures, found in the Call Report schedules filed
by other IDIs.

35 A bank that elects to use the CBLR framework
and that meets the definition of an established
institution under 12 CFR 327.8(v) would be
assessed as an established small bank. A bank that
elects to use the CBLR framework and that has been
federally insured for less than five years would be
assessed as a new small bank. See 12 CFR 327.8(w).

36 Under the current assessment regulations, a
large bank is reclassified as small once it has
reported less than $10 billion in total assets for four
consecutive quarters, and a small bank is
reclassified as large once it has reported $10 billion
or more in total assets for four consecutive quarters.
See 12 CFR 327.8(e) and (f). Under the CBLR final
rule, a qualifying community banking organization
is defined generally as a depository institution or
depository institution holding company with less
than $10 billion in total consolidated assets at the
end of the most recent quarter and that meet certain
qualifying criteria. See 84 FR 61779-82.

as a large bank.37 The FDIC continues to
believe that pricing a bank that uses the
CBLR framework as a large bank would
not meet the policy objective of
maximizing the regulatory relief because
the pricing methodology for large banks
uses measures that are not reported by
small banks. In the absence of this
change, a bank that elected to use the
CBLR framework and would otherwise
be priced as a large institution would be
required to report these additional items
on their Call Report. Further, the
methodology used to price the risk of
large institutions is intended for banks
with more complex operations and
organizational structures, which, in the
FDIC’s view, is inconsistent with a
qualifying community banking
organization under the CBLR
framework.38

C. Technical Changes in Regulations

Under this final rule, the FDIC makes
technical amendments to ensure that the
assessment regulations will continue to
reference the PCA regulations for the
definitions of capital categories used in
the deposit insurance assessment
system. Capital categories for deposit
insurance assessment purposes are
defined by reference to the agencies’
regulatory capital rules that are being
amended by the CBLR final rule.39 As
such, changes made by the CBLR final
rule, as discussed above, will be
automatically incorporated into the
assessment regulations; however,
technical amendments to the FDIC’s
assessment regulations are necessary to
align with changes to regulatory
citations in the CBLR final rule.

D. Clarifications Regarding Custodial
Bank Deduction

Through this CBLR Assessments final
rule, the FDIC clarifies that any bank
that elects to use the CBLR framework
and also meets the definition of a
custodial bank will experience no
change in the reporting that is necessary
to calculate and receive the custodial
bank deduction under the assessment
regulations. The final rule does not
change the custodial bank deduction. As
mentioned above, in calculating the
assessment base for custodial banks, the
FDIC excludes a certain amount of low-
risk assets, which are reported in

37 Under current regulations, a bank with between
$5 billion and $10 billion may request treatment as
a large bank for deposit insurance assessments. See
12 CFR 327.8(1).

38 For example, the FDIC uses data on Schedule
RC-O regarding higher-risk assets to calculate
financial ratios used to determine a large or highly
complex institution’s assessment rate, and small
institutions are not required to report such
information.

39 See 12 CFR 327.8(z).

Schedule RG-R of the Call Report,
subject to the deduction limit.40 Under
the CBLR framework, these line items
would not be reported by banks that
elect to use the CBLR framework.4! The
FDIC is clarifying that it would not
require such a bank to separately report
these items in order to continue
utilizing the custodial bank deduction.
A custodial bank will continue to report
the numerical value of its custodial
bank deduction and custodial bank
deduction limit in Schedule RC-O of
the Call Report. Also, the FDIC will
require custodial banks to continue to
maintain the proper documentation of
their calculation for the custodial bank
adjustment, and to make that
documentation available upon
request.42

E. Proposed Changes Not Adopted in
the CBLR Assessments Final Rule

The FDIC is not adopting several
changes to the deposit insurance
assessment regulations that were
proposed in the CBLR Assessments NPR
because the CBLR framework, as
adopted in the CBLR final rule, have
made them unnecessary. For example,
proposed amendments to the FDIC’s
assessment regulations that were related
to the Federal banking agencies’
definition of “tangible equity” and
“‘community bank leverage ratio”” in the
CBLR NPR were not adopted, rendering
proposed conforming changes in the
assessment regulations unnecessary.

The FDIC received one comment
noting that the flexibility proposed by
the FDIC in the CBLR Assessments NPR
to banks that elect to use the CBLR
framework would be unnecessary if the
CBLR and tier 1 leverage ratio are
calculated in the same manner. The
FDIC agrees.

IV. Expected Effects

The FDIC does not expect that
changes to its assessment regulations
under this final rule would have a
material impact on aggregate assessment
revenue or on rates paid by individual
institutions. Based on Call Report data
as of March 31, 2019, 5,221 out of 5,371
IDIs had less than $10 billion in total

40 See 12 CFR 327.5(c)(2) (the FDIC will exclude
from a custodial bank’s assessment base the daily
or weekly average (depending on how the bank
reports its average consolidated total assets) of all
asset types described in the instructions to lines 1,
2, and 3 of Schedule RC of the Call Report with a
standardized approach risk weight of 0 percent,
regardless of maturity, plus 50 percent of those
asset types described in the instructions to lines 1,
2, and 3 of Schedule RC of the Call Report, with
a standardized approach risk-weight greater than 0
and up to and including 20 percent, regardless of
maturity).

41 See 84 FR 3073.

42 See 12 U.S.C. 1817(b)(4).
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consolidated assets. In the CBLR final
rule, the Federal banking agencies
estimate that approximately 85 percent
of IDIs with less than $10 billion in total
assets would meet the qualifying criteria
and thus be eligible to use the CBLR
framework under the CBLR final rule.43
Included in this total are four custodial
banks that would meet the definition of
a “qualifying community banking
organization” under the CBLR final rule.

As mentioned above, because the
Federal banking agencies incorporate
and refer to the generally applicable
capital rule’s leverage ratio as the CBLR,
the CBLR final rule results in no change
to the ratio that is utilized in the FDIC’s
pricing methodology, and therefore no
changes are being made to the
assessment methodology. Additionally,
a custodial bank that elects to use the
CBLR framework will be able to
continue to report the custodial bank
deduction for its assessment base, even
though it will not separately report risk-
weighted assets used in the calculation
of the deduction, and will see no change
to its assessment amount.

Finally, the FDIC does not believe that
the final rule would affect a significant
number of IDIs. As previously stated,
the change to the definition of “small
institution” for assessment purposes
will only result in a change to
assessments for a bank that elects to use
the CBLR framework and would have
otherwise been assessed as a large
institution under current assessment
regulations. Based on Call Report data
as of March 31, 2019, only one bank that
was assessed as a large institution also
met the qualifying criteria to be eligible
to opt into the CBLR framework. The
annual insurance assessments paid by
the institution as a result of the final
rule is expected to decline by less than
$4 million, or less than one percent of
that institution’s interest income earned
in the prior year.

V. Alternatives Considered

The FDIC solicited comments on
several alternatives, including options
to offset the impact that any differences
in reporting under the CBLR framework
and under the Federal banking agencies’
generally applicable capital rule could
have on the assessment amount of a
bank that elects to use the CBLR
framework. The FDIC received no
comments on the alternatives presented
and believes that the changes adopted in
this final rule meet its stated policy
objectives in the most appropriate and
straightforward manner.

43 See 84 FR 61784.

VI. Effective Date

This rule will become effective on
January 1, 2020.

VII. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA),
5 U.S.C. 601 et seq., generally requires
that, in connection with a final
rulemaking, an agency prepare and
make available for public comment a
final regulatory flexibility analysis
describing the impact of the proposed
rule on small entities.#¢* However, a
regulatory flexibility analysis is not
required if the agency certifies that the
final rule will not have a significant
economic impact on a substantial
number of small entities. The SBA has
defined “‘small entities” to include
banking organizations with total assets
of less than or equal to $600 million that
are independently owned and operated
or owned by a holding company with
less than or equal to $600 million in
total assets.#® Generally, the FDIC
considers a significant effect to be a
quantified effect in excess of 5 percent
of total annual salaries and benefits per
institution, or 2.5 percent of total non-
interest expenses. The FDIC believes
that effects in excess of these thresholds
typically represent significant effects for
FDIC-supervised institutions. Certain
types of rules, such as rules of particular
applicability relating to rates, corporate
or financial structures, or practices
relating to such rates or structures, are
expressly excluded from the definition
of “rule” for purposes of the RFA.
Because the rule relates directly to the
rates imposed on IDIs for deposit
insurance and to the deposit insurance
assessment system that measures risk
and determines each bank’s assessment
rate, the rule is not subject to the RFA.
Nonetheless, the FDIC is voluntarily
presenting information in this RFA
section.

As of March 31, 2019, the FDIC
insured 5,371 institutions, of which
4,004 are considered small entities for
the purposes of RFA.46 Of the 4,004

445 U.S.C. 601 et seq.

45 The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended by 84 FR 34261, effective
August 19, 2019). In its determination, the “SBA
counts the receipts, employees, or other measure of
size of the concern whose size is at issue and all
of its domestic and foreign affiliates.” See 13 CFR
121.103. Following these regulations, the FDIC uses
a covered entity’s affiliated and acquired assets,
averaged over the preceding four quarters, to
determine whether the covered entity is “small” for
the purposes of RFA.

46 Consolidated Reports of Condition and Income
for the quarter ending March 31, 2019.

small entities, 3,433 entities qualify for
the CBLR framework.

As discussed in Section III, the final
rule amends the FDIC’s assessment
regulations to price all banks that elect
to adopt the CBLR framework as small
banks. The assessment regulations have
previously defined and will continue to
define a small bank as generally having
less than $10 billion in total assets.
Small banking organizations, as defined
by the SBA, must have less than $600
million in total assets. Thus, for
purposes of the RFA, all small banking
organizations are already priced as
small banks under the assessment
regulations. Electing to adopt the
community bank leverage ratio
framework will have no effect on the
pricing of a small banking organization.

VIIIL. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act (PRA)
of 1995,47 the FDIC may not conduct or
sponsor, and the respondent is not
required to respond to, an information
collection unless it displays a currently-
valid Office of Management and Budget
(OMB) control number. The FDIC’s
OMB control numbers for its assessment
regulations are 3064—0057, 3064—0151,
and 3064—0179. The final rule does not
revise any of these existing assessment
information collections pursuant to the
PRA and consequently, no submissions
in connection with these OMB control
numbers will be made to the OMB for
review. However, the final rule will
require changes to the instructions for
the Call Reports (FFIEC 031, FFIEC 041,
and FFIEC 051 (OMB No. 3064—-0052
(FDIC), 7100-0036 (Federal Reserve
System) and 1557—-0081 (Office of the
Comptroller of the Currency)), which
will be coordinated by the Federal
Financial Institutions Examination
Council and addressed in a separate
Federal Register notice.

IX. Riegle Community Development
and Regulatory Improvement Act of
1994

Pursuant to section 302(a) of the
Riegle Community Development and
Regulatory Improvement Act
(RCDRIA),*8 in determining the effective
date and administrative compliance
requirements for new regulations that
impose additional reporting, disclosure,
or other requirements on insured
depository institutions, each Federal
banking agency must consider,
consistent with principles of safety and
soundness and the public interest, any
administrative burdens that such

4744 U.S.C. 3501 et seq.
4812 U.S.C. 4802(a).
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regulations would place on depository
institutions, including small depository
institutions, and customers of
depository institutions, as well as the
benefits of such regulations. In addition,
section 302(b) of RCDRIA requires new
regulations and amendments to
regulations that impose additional
reporting, disclosures, or other new
requirements on insured depository
institutions generally to take effect on
the first day of a calendar quarter that
begins on or after the date on which the
regulations are published in final
form.49

The amendments to the FDIC’s
deposit insurance assessment
regulations under this final rule do not
impose additional reporting,
disclosures, or other new requirements.
Nonetheless, the FDIC considered the
requirements of RCDRIA when
finalizing this rule with an effective date
of January 1, 2020.

X. Solicitation of Comments on Use of
Plain Language

Section 722 of the Gramm-Leach-
Bliley Act5° requires the Federal
banking agencies to use plain language
in all proposed and final rules
published after January 1, 2000. The
FDIC has sought to present the final rule
in a simple and straightforward manner
and did not receive any comments on
the use of plain language.

XI. The Congressional Review Act

For purposes of Congressional Review
Act, the OMB makes a determination as
to whether a final rule constitutes a
“major” rule.51 If a rule is deemed a
“major rule” by the OMB, the
Congressional Review Act generally
provides that the rule may not take
effect until at least 60 days following its
publication.52

The Congressional Review Act defines
a “major rule” as any rule that the
Administrator of the Office of
Information and Regulatory Affairs of
the OMB finds has resulted in or is
likely to result in—(A) an annual effect
on the economy of $100,000,000 or
more; (B) a major increase in costs or
prices for consumers, individual
industries, Federal, State, or local
government agencies or geographic
regions, or (C) significant adverse effects
on competition, employment,
investment, productivity, innovation, or
on the ability of United States-based
enterprises to compete with foreign-

4912 U.S.C. 4802(b).

50 Public Law 106—-102, section 722, 113 Stat.
1338, 1471 (1999).

515 U.S.C. 801 et seq.

525 U.S.C. 801(a)(3).

based enterprises in domestic and
export markets.53 The OMB has
determined that the final rule is not a
major rule for purposes of the
Congressional Review Act. The FDIC
will submit the final rule and other
appropriate reports to Congress and the
Government Accountability Office for
review.

List of Subjects in 12 CFR Part 327

Bank deposit insurance, Banks,
Banking, Savings associations.

Authority and Issuance

For the reasons set forth above, the
FDIC amends part 327 of title 12 of the
Code of Federal Regulations as follows:

PART 327—ASSESSMENTS

m 1. The authority for 12 CFR part 327
continues to read as follows:

Authority: 12 U.S.C. 1441, 1813, 1815,
1817-19, 1821.
m 2. Revise §327.8(e) and (z) toread as
follows:

§327.8 Definitions.
* * * * *

(e) Small institution. (1) An insured
depository institution with assets of less
than $10 billion as of December 31,
2006, and an insured branch of a foreign
institution shall be classified as a small
institution.

(2) Except as provided in paragraph
(e)(3) of this section, if, after December
31, 2006, an institution classified as
large under paragraph (f) of this section
(other than an institution classified as
large for purposes of §§327.9(e) and
327.16(f)) reports assets of less than $10
billion in its quarterly reports of
condition for four consecutive quarters,
the FDIC will reclassify the institution
as small beginning the following
quarter.

(3) An insured depository institution
that elects to use the community bank
leverage ratio framework under 12 CFR
3.12(a)(3), 12 CFR 217.12(a)(3), or 12
CFR 324.12(a)(3), shall be classified as
a small institution, even if that
institution otherwise would be
classified as a large institution under
paragraph (f) of this section.

* * * * *

(z) Well capitalized, adequately
capitalized, and undercapitalized. For
any insured depository institution other
than an insured branch of a foreign
bank, Well Capitalized, Adequately
Capitalized, and Undercapitalized have
the same meaning as in: 12 CFR 6.4 (for
national banks and Federal savings
associations), as either may be amended

535 U.S.C. 804(2).

from time to time, except that 12 CFR
6.4(b)(1)(1)(E) and (e), as they may be
amended from time to time, shall not
apply; 12 CFR 208.43 (for state member
institutions), as either may be amended
from time to time, except that 12 CFR
208.43(b)(1)(i)(E) and (c), as they may be
amended from time to time, shall not
apply; and 12 CFR 324.403 (for state
nonmember institutions and state
savings associations), as either may be
amended from time to time, except that
12 CFR 324.403(b)(1)({)(E) and (d), as
they may be amended from time to time,
shall not apply.

Federal Deposit Insurance Corporation.

By order of the Board of Directors.

Dated at Washington, DC, on September
17, 2019.

Annmarie H. Boyd,

Assistant Executive Secretary.

[FR Doc. 2019-25897 Filed 12-5—19; 8:45 am]
BILLING CODE 6714-01-P

DEPARTMENT OF TRANSPORTATION

Federal Aviation Administration

14 CFR Part 39

[Docket No. FAA-2017-1105; Product
Identifier 2017-SW-023-AD; Amendment
39-19803; AD 2019-23-09]

RIN 2120-AA64
Airworthiness Directives; Bell

Helicopter Textron Canada Limited
Helicopters

AGENCY: Federal Aviation
Administration (FAA), DOT.

ACTION: Final rule.

SUMMARY: The FAA is adopting a new
airworthiness directive (AD) for Bell
Helicopter Textron Canada Limited
(BHTC) Model 427 helicopters. This AD
requires inspecting the inboard skin of
the vertical fin around the four tailboom
attachment points. This AD was
prompted by reports of cracked vertical
fin skins that resulted from metal
fatigue. The actions of this AD are
intended to prevent an unsafe condition
on these products.

DATES: This AD is effective January 10,
2020.

The Director of the Federal Register
approved the incorporation by reference
of a certain document listed in this AD
as of January 10, 2020.

ADDRESSES: For service information
identified in this final rule, contact Bell
Helicopter Textron Canada Limited,
12,800 Rue de I’Avenir, Mirabel, Quebec
J7]J1R4; telephone 450-437-2862 or
800-363-8023; fax 450-433—-0272; or at
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https://www.bellcustomer.com. You
may review the referenced service
information at the FAA, Office of the
Regional Counsel, Southwest Region,
10101 Hillwood Pkwy., Room 6N-321,
Fort Worth, TX 76177. It is also
available on the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1105.

Examining the AD Docket

You may examine the AD docket on
the internet at https://
www.regulations.gov by searching for
and locating Docket No. FAA-2017—
1105; or in person at Docket Operations
between 9 a.m. and 5 p.m., Monday
through Friday, except Federal holidays.
The AD docket contains this AD, the
Transport Canada AD, any service
information that is incorporated by
reference, the economic evaluation, any
comments received, and other
information. The street address for
Docket Operations is listed above.
Comments will be available in the AD
docket shortly after receipt.

FOR FURTHER INFORMATION CONTACT: Matt
Fuller, Senior Aviation Safety Engineer,
Safety Management Section, Rotorcraft
Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone 817-222-5110; email
matthew.fuller@faa.gov.

SUPPLEMENTARY INFORMATION:
Discussion

On June 1, 2018, at 83 FR 25408, the
Federal Register published the FAA’s
notice of proposed rulemaking (NPRM),
which proposed to amend 14 CFR part
39 by adding an AD that would apply
to BHTC Model 427 helicopters with a
vertical fin part number (P/N) 427-035—
840-105 or P/N 427-035-840-109
installed. The NPRM proposed to
require inspecting the inboard skin of
the vertical fin around the four tailboom
attachment points. The proposed
requirements were intended to detect a
crack on the vertical fin skin. This
condition could lead to structural
failure of the fin, separation of the skin
from the helicopter, damage to the main
or tail rotor blades and loss of helicopter
control.

The NPRM was prompted by
Canadian AD No. CF-2017-03, dated
January 31, 2017 (Transport Canada AD
CF-2017-03), issued by Transport
Canada, which is the aviation authority
for Canada, to correct an unsafe
condition for BHTC Model 427
helicopters with vertical fin P/N 427-
035—840-105 or P/N 427-035-840-109
installed. Transport Canada advises of
three reports of cracked vertical fin

skins that resulted from metal fatigue. If
not detected, the crack may grow to a
critical length, causing the fin to fail,
separate from the helicopter, and
damage the main or tail rotor blades,
leading to their in-flight failure. Loss of
the fin may also adversely affect the
helicopter’s directional stability, leading
to loss of directional control, Transport
Canada advises.

Transport Canada consequently
requires repetitively inspecting the
vertical fins for a crack, and if a crack
is detected, replacing the fin before
further flight.

Comments

After the NPRM was published, the
FAA received comments from one
commenter. However, the comment
addressed neither the proposed actions
nor the determination of the cost to the
public. Therefore, the FAA has made no
changes to this AD.

FAA’s Determination

These helicopters have been approved
by the aviation authority of Canada and
are approved for operation in the United
States. Pursuant to the FAA’s bilateral
agreement with Canada, Transport
Canada, its technical representative, has
notified the FAA about the unsafe
condition described in the Transport
Canada AD. The FAA is issuing this AD
after evaluating all known relevant
information and determined that an
unsafe condition exists and is likely to
exist or develop on other helicopters of
these same type designs and that air
safety and the public interest require
adopting the AD requirements as
proposed.

Related Service Information Under 1
CFR Part 51

The FAA reviewed Bell Helicopter
Alert Service Bulletin 427-15-38,
Revision A, dated November 14, 2016,
which specifies repetitive inspections of
the vertical fins every 100 hours time-
in-service (TIS) once the vertical fin has
accumulated 1,500 hours TIS. This
inspection also was incorporated in
Chapter 4 of the maintenance manual.
This service information also specifies
serial numbers are to be assigned to
vertical fins that do not have a serial
number.

This service information is reasonably
available because the interested parties
have access to it through their normal
course of business or by the means
identified in the ADDRESSES section.

Costs of Compliance

The FAA estimates that this AD
affects 27 helicopters of U.S. Registry.
The FAA estimates that operators may

incur the following costs in order to
comply with this AD. Labor costs are
estimated at $85 per work-hour.

¢ Performing the visual inspection
requires about 2.25 work-hours for an
estimated cost of $191 per helicopter
and $5,157 for the U.S. fleet.

¢ Replacing the fin requires about 4
work-hours, and parts cost about
$10,000, for an estimated cost of
$10,340 per helicopter.

e Assigning a serial number to the fin
takes about 0.5 work-hours for an
estimated cost of $43 per helicopter.

Authority for This Rulemaking

Title 49 of the United States Code
specifies the FAA’s authority to issue
rules on aviation safety. Subtitle I,
section 106, describes the authority of
the FAA Administrator. Subtitle VII:
Aviation Programs, describes in more
detail the scope of the Agency’s
authority.

The FAA is issuing this rulemaking
under the authority described in
Subtitle VII, Part A, Subpart III, Section
44701: General requirements. Under
that section, Congress charges the FAA
with promoting safe flight of civil
aircraft in air commerce by prescribing
regulations for practices, methods, and
procedures the Administrator finds
necessary for safety in air commerce.
This regulation is within the scope of
that authority because it addresses an
unsafe condition that is likely to exist or
develop on helicopters identified in this
rulemaking action.

Regulatory Findings

This AD will not have federalism
implications under Executive Order
13132. This AD will not have a
substantial direct effect on the States, on
the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.

For the reasons discussed above, I
certify that this AD:

(1) Is not a “significant regulatory
action” under Executive Order 12866,

(2) Will not affect intrastate aviation
in Alaska, and

(3) Will not have a significant
economic impact, positive or negative,
on a substantial number of small entities
under the criteria of the Regulatory
Flexibility Act.

The FAA prepared an economic
evaluation of the estimated costs to
comply with this AD and placed it in
the AD docket.

List of Subjects in 14 CFR Part 39

Air transportation, Aircraft, Aviation
safety, Incorporation by reference,
Safety.
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Adoption of the Amendment

Accordingly, under the authority
delegated to me by the Administrator,
the FAA amends 14 CFR part 39 as
follows:

PART 39—AIRWORTHINESS
DIRECTIVES

m 1. The authority citation for part 39
continues to read as follows:

Authority: 49 U.S.C. 106(g), 40113, 44701.

§39.13 [Amended]

m 2. The FAA amends § 39.13 by adding
the following new airworthiness
directive (AD):

2019-23-09 Bell Helicopter Textron
Canada Limited: Amendment 39-19803;
Docket No. FAA-2017-1105; Product
Identifier 2017-SW-023-AD.

(a) Applicability

This AD applies to Bell Helicopter Textron

Canada Limited Model 427 helicopters with

a vertical fin part number (P/N) 427-035—

840-105 or P/N 427-035-840-109 installed,

certificated in any category.

(b) Unsafe Condition

This AD defines the unsafe condition as a
crack on the vertical fin skin. This condition
could lead to structural failure of the fin,
separation of the skin from the helicopter,
damage to the main or tail rotor blades and
loss of helicopter control.

(c) Effective Date

This AD becomes effective January 10,
2020.

(d) Compliance

You are responsible for performing each
action required by this AD within the
specified compliance time unless it has
already been accomplished prior to that time.

(e) Required Actions

Within 25 hours time-in-service (TIS) or
before the helicopter has accumulated 1,500
hours TIS, whichever occurs later, and
thereafter at intervals not to exceed 100 hours
TIS:

(1) Remove the vertical fin and clean the
vertical fin attachment area with a soap
solution to remove all traces of dirt, stains,
exhaust residue, and oil. Rinse the area with
water and let dry.

(i) Using a 10X power magnifying glass,
visually inspect the inboard skin of the
vertical fin for a crack around the four
tailboom attachment points as depicted in
Figure 1 of Bell Helicopter Alert Service
Bulletin 427-15-38, Revision A, dated
November 14, 2016. Pay particular attention
to the upper aft attachment point.

(ii) If there is a crack, replace the vertical
fin before further flight.

(2) If the vertical fin does not have a serial
number, assign a serial number using the
helicopter serial number, and permanently
mark the new serial number on the vertical
fin data plate. Create a component history
card or equivalent record and annotate the
serial number.

(f) Alternative Methods of Compliance
(AMOCs)

(1) The Manager, Safety Management
Section, Rotorcraft Standards Branch, FAA,
may approve AMOCs for this AD. Send your
proposal to: Matt Fuller, Senior Aviation
Safety Engineer, Safety Management Section,
Rotorcraft Standards Branch, FAA, 10101
Hillwood Pkwy., Fort Worth, TX 76177;
telephone 817-222-5110; email 9-ASW-FTW-
AMOC-Requests@faa.gov.

(2) For operations conducted under a 14
CFR part 119 operating certificate or under
14 CFR part 91, subpart K, the FAA suggests
you notify your principal inspector, or
lacking a principal inspector, the manager of
the local flight standards district office or
certificate holding district office, before
operating any aircraft complying with this
AD through an AMOC.

(g) Additional Information

The subject of this AD is addressed in
Transport Canada AD No. CF-2017-03, dated
January 31, 2017. You may view the
Transport Canada AD on the internet at
https://www.regulations.gov in Docket No.
FAA-2017-1105.

(h) Subject

Joint Aircraft Service Component (JASC)
Code: 55, Empennage Structure.

(i) Material Incorporated by Reference

(1) The Director of the Federal Register
approved the incorporation by reference of
the service information listed in this
paragraph under 5 U.S.C. 552(a) and 1 CFR
part 51.

(2) You must use this service information
as applicable to do the actions required by
this AD, unless the AD specifies otherwise.

(i) Bell Helicopter Alert Service Bulletin
427-15-38, Revision A, dated November 14,
2016.

(ii) [Reserved]

(3) For Bell Helicopter Textron Canada
Limited service information identified in this
AD, contact Bell Helicopter Textron Canada
Limited, 12,800 Rue de I’Avenir, Mirabel,
Quebec J7J1R4; telephone 450-437-2862 or
800-363—-8023; fax 450—433—-0272; or at
https://www.bellcustomer.com.

(4) You may view this service information
at FAA, Office of the Regional Counsel,
Southwest Region, 10101 Hillwood Pkwy.,
Room 6N-321, Fort Worth, TX 76177. For
information on the availability of this
material at the FAA, call 817-222-5110.

(5) You may view this service information
that is incorporated by reference at the
National Archives and Records
Administration (NARA). For information on
the availability of this material at NARA,
email fedreg.legal@nara.gov, or go to: https://
www.archives.gov/federal-register/cfr/ibr-
locations.html.

Issued in Fort Worth, Texas, on November
19, 2019.
Lance T. Gant,

Director, Compliance & Airworthiness
Division, Aircraft Certification Service.

[FR Doc. 2019-26298 Filed 12—-5-19; 8:45 am]
BILLING CODE 4910-13-P

DEPARTMENT OF COMMERCE

Bureau of Industry and Security

15 CFR Part 744
[Docket No. 191105-0076]
RIN 0694—-AH85

Addition of Entities to the Entity List,
Revision of an Entry on the Entity List,
and Removal of Entities From the
Entity List

Correction

In rule document 2019-24635
beginning on page 61538 in the issue of
Wednesday, November 13, 2019, make
the following corrections:

Supplement No. 4 to Part 744—Entity
List

m 1. On page 61543, in the table, in the
fourth row under PAKISTAN, in the
rightmost column,

84 FR [INSERT FR PAGE NUMBER],
November 13, 2019.
should read

83 FR 12479, 3/22/18.

84 FR [INSERT FR PAGE NUMBER],
November 13, 2019.

m 2. On the same page, in the table, in
the sixth row under PAKISTAN, in the
rightmost column,

84 FR [INSERT FR PAGE NUMBER],
November 13, 2019. Presumption of
denial.
should read

84 FR [INSERT FR PAGE NUMBER],
November 13, 2019.

m 3. On page 61545, in the table, in the
fifth row under UNITED ARAB
EMIRATES, in the rightmost column,

84 FR [INSERT FR PAGE NUMBER].
should read

84 FR [INSERT FR PAGE NUMBER],
November 13, 2019.

[FR Doc. C1-2019-24635 Filed 12-5-19; 8:45 am]
BILLING CODE 1301-00-P

DEPARTMENT OF HOMELAND
SECURITY

Coast Guard

33 CFR Part 165

[Docket Number USCG-2019-0926]
RIN 1625-AA00

Safety Zone; Electrical Cable

Installation, Menominee River,
Menominee, Ml and Marinette, WI

AGENCY: Coast Guard, DHS.
ACTION: Temporary final rule.



https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
https://www.archives.gov/federal-register/cfr/ibr-locations.html
mailto:9-ASW-FTW-AMOC-Requests@faa.gov
mailto:9-ASW-FTW-AMOC-Requests@faa.gov
https://www.bellcustomer.com
https://www.regulations.gov
mailto:fedreg.legal@nara.gov

Federal Register/Vol. 84, No. 235/Friday, December 6, 2019/Rules and Regulations

66841

SUMMARY: The Coast Guard is
establishing a temporary safety zone for
navigable waters within 100 yards of a
work site pulling new overhead
electrical cables along a line crossing
the Menominee River in Menominee,
MI. The safety zone is needed to protect
personnel, vessels, and the marine
environment from potential hazards
created by the installation of overhead
electrical cables across the river. Entry
of vessels or persons into this zone is
prohibited unless specifically
authorized by the Captain of the Port
Lake Michigan (COTP).

DATES: This rule is effective from 7 a.m.
on December 12, 2019, through 10 p.m.
on December 21, 2019.

ADDRESSES: To view documents
mentioned in this preamble as being
available in the docket, go to https://
www.regulations.gov, type USCG-2019—
0926 in the “SEARCH” box and click
“SEARCH.” Click on Open Docket
Folder on the line associated with this
rule.

FOR FURTHER INFORMATION CONTACT: If
you have questions on this rule, call or
email Chief Petty Officer Kyle Weitzell,
Sector Lake Michigan Waterways
Management Division, U.S. Coast
Guard; telephone 414-747-7148, email
Kyle.W.Weitzell@uscg.mil.
SUPPLEMENTARY INFORMATION:

1. Table of Abbreviations

CFR Code of Federal Regulations

DHS Department of Homeland Security
FR Federal Register

NPRM Notice of proposed rulemaking
§ Section

U.S.C. United States Code

II. Background Information and
Regulatory History

The Coast Guard is issuing this
temporary rule without prior notice and
opportunity to comment pursuant to
authority under section 4(a) of the
Administrative Procedure Act (APA) (5
U.S.C. 553(b)). This provision
authorizes an agency to issue a rule
without prior notice and opportunity to
comment when the agency for good
cause finds that those procedures are
“impracticable, unnecessary, or contrary
to the public interest.” Under 5 U.S.C.
553(b)(B), the Coast Guard finds that
good cause exists for not publishing a
notice of proposed rulemaking (NPRM)
with respect to this rule because the
COTP was made aware of this project to
install new overhead electrical cables on
November 19, 2019 and immediate
action is needed to mitigate potential
safety hazards associated with the
process of pulling the new cables across
the Menominee River. It is
impracticable to publish an NPRM

because we must establish this safety
zone by December 12, 2019.

Under 5 U.S.C. 553(d)(3), the Coast
Guard finds that good cause exists for
making this rule effective less than 30
days after publication in the Federal
Register. Delaying the effective date of
this rule would be impracticable
because immediate action is needed to
mitigate potential safety hazards
associated with the process of pulling
the new cables across the Menominee
River.

III. Legal Authority and Need for Rule

The Coast Guard is issuing this rule
under authority in 46 U.S.C. 70034
(previously 33 U.S.C. 1231). The COTP
has determined that potential safety
hazards associated with process of
pulling the new cables across the
Menominee River scheduled to take
place on one day from December 12,
2019 through December 21, 2019, will
be a safety concern for anyone within
100 yards from a work site involving the
installation of new overhead electrical
cables across the Menominee River
between Menominee, MI and Marinette,
WI. This rule is needed to protect
personnel, vessels, and the marine
environment in the navigable waters
within the safety zone while lines and
electrical cables are being pulled across
the river.

IV. Discussion of the Rule

This rule establishes a safety zone
from 7 a.m. on December 12, 2019
through 10 p.m. on December 21, 2019.
The safety zone will cover all navigable
waters of the Menominee River within
100 yards of a work site pulling new
overhead electrical cables along a line
crossing the river from coordinates
45.096326° N, 087.602092° W to
45.097197° N, 087.600601° W. This
safety zone is intended to be enforced
on one day during the aforementioned
timeframe, dependent on weather
conditions. The date and time of the
enforcement period will be announced
by the COTP by Broadcast Notice to
Mariners. The duration of the zone is
intended to protect personnel, vessels,
and the marine environment in these
navigable waters while lines and
electrical cables are being pulled across
the river. Entry into, transiting, or
anchoring within the safety zone is
prohibited unless authorized by the
COTP or a designated on-scene
representative. The COTP or a
designated on-scene representative may
be contacted via VHF Channel 16.

V. Regulatory Analyses

We developed this rule after
considering numerous statutes and

Executive orders related to rulemaking.
Below we summarize our analyses
based on a number of these statutes and
Executive orders, and we discuss First
Amendment rights of protestors.

A. Regulatory Planning and Review

Executive Orders 12866 and 13563
direct agencies to assess the costs and
benefits of available regulatory
alternatives and, if regulation is
necessary, to select regulatory
approaches that maximize net benefits.
Executive Order 13771 directs agencies
to control regulatory costs through a
budgeting process. This rule has not
been designated a “‘significant
regulatory action,” under Executive
Order 12866. Accordingly, this rule has
not been reviewed by the Office of
Management and Budget (OMB), and
pursuant to OMB guidance it is exempt
from the requirements of Executive
Order 13771.

This regulatory action determination
is based on the characteristics of the
safety zone. The safety zone created by
this rule will be relatively small and is
designed to minimize its impact on
navigable waters. This rule will prohibit
entry into certain navigable waters of
the Menominee River at Menominee, MI
and Marinette, WI and is not anticipated
to exceed twelve hours in duration.
Thus, restrictions on vessel movement
within that particular area are expected
to be minimal. Under certain
conditions, moreover, vessels may still
transit through the safety zone when
permitted by the COTP.

B. Impact on Small Entities

The Regulatory Flexibility Act of
1980, 5 U.S.C. 601-612, as amended,
requires Federal agencies to consider
the potential impact of regulations on
small entities during rulemaking. The
term ““small entities” comprises small
businesses, not-for-profit organizations
that are independently owned and
operated and are not dominant in their
fields, and governmental jurisdictions
with populations of less than 50,000.
The Coast Guard certifies under 5 U.S.C.
605(b) that this rule will not have a
significant economic impact on a
substantial number of small entities.

While some owners or operators of
vessels intending to transit the safety
zone may be small entities, for the
reasons stated in section V.A above, this
rule will not have a significant
economic impact on any vessel owner
or operator.

Under section 213(a) of the Small
Business Regulatory Enforcement
Fairness Act of 1996 (Pub. L. 104-121),
we want to assist small entities in
understanding this rule. If the rule
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would affect your small business,
organization, or governmental
jurisdiction and you have questions
concerning its provisions or options for
compliance, please call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section.

Small businesses may send comments
on the actions of Federal employees
who enforce, or otherwise determine
compliance with, Federal regulations to
the Small Business and Agriculture
Regulatory Enforcement Ombudsman
and the Regional Small Business
Regulatory Fairness Boards. The
Ombudsman evaluates these actions
annually and rates each agency’s
responsiveness to small business. If you
wish to comment on actions by
employees of the Coast Guard, call 1—-
888—REG-FAIR (1-888-734—3247). The
Coast Guard will not retaliate against
small entities that question or complain
about this rule or any policy or action
of the Coast Guard.

C. Collection of Information

This rule will not call for a new
collection of information under the
Paperwork Reduction Act of 1995 (44
U.S.C. 3501-3520).

D. Federalism and Indian Tribal
Governments

A rule has implications for federalism
under Executive Order 13132,
Federalism, if it has a substantial direct
effect on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. We have
analyzed this rule under that Order and
have determined that it is consistent
with the fundamental federalism
principles and preemption requirements
described in Executive Order 13132.

Also, this rule does not have tribal
implications under Executive Order
13175, Consultation and Coordination
with Indian Tribal Governments,
because it does not have a substantial
direct effect on one or more Indian
tribes, on the relationship between the
Federal Government and Indian tribes,
or on the distribution of power and
responsibilities between the Federal
Government and Indian tribes. If you
believe this rule has implications for
federalism or Indian tribes, please call
or email the person listed in the FOR
FURTHER INFORMATION CONTACT section
above.

E. Unfunded Mandates Reform Act

The Unfunded Mandates Reform Act
of 1995 (2 U.S.C. 1531-1538) requires
Federal agencies to assess the effects of
their discretionary regulatory actions. In

particular, the Act addresses actions
that may result in the expenditure by a
State, local, or tribal government, in the
aggregate, or by the private sector of
$100,000,000 (adjusted for inflation) or
more in any one year. Though this rule
will not result in such an expenditure,
we do discuss the effects of this rule
elsewhere in this preamble.

F. Environment

We have analyzed this rule under
Department of Homeland Security
Directive 023-01, Rev. 1, associated
implementing instructions, and
Environmental Planning COMDTINST
5090.1 (series), which guide the Coast
Guard in complying with the National
Environmental Policy Act of 1969 (42
U.S.C. 4321-4370f), and have
determined that this action is one of a
category of actions that do not
individually or cumulatively have a
significant effect on the human
environment. This rule involves a safety
zone not anticipated to last more than
twelve hours that will prohibit entry
within 100 yards of a work site crossing
the Menominee River for the pulling of
new overhead electrical cables across
the river. It is categorically excluded
from further review under paragraph
L60(a) in Table 3—1 of U.S. Coast Guard
Environmental Planning Implementing
Procedures. A Record of Environmental
Consideration supporting this
determination will be available in the
docket where indicated under
ADDRESSES once it has been completed.

G. Protest Activities

The Coast Guard respects the First
Amendment rights of protesters.
Protesters are asked to call or email the
person listed in the FOR FURTHER
INFORMATION CONTACT section to
coordinate protest activities so that your
message can be received without
jeopardizing the safety or security of
people, places or vessels.

List of Subjects in 33 CFR Part 165

Harbors, Marine safety, Navigation
(water), Reporting and recordkeeping
requirements, Security measures,
Waterways.

For the reasons discussed in the
preamble, the Coast Guard amends 33
CFR part 165 as follows:

PART 165—REGULATED NAVIGATION
AREAS AND LIMITED ACCESS AREAS

m 1. The authority citation for part 165
continues to read as follows:

Authority: 46 U.S.C. 70034, 70051; 33 CFR
1.05-1, 6.04-1, 6.04—6, and 160.5;
Department of Homeland Security Delegation
No. 0170.1

m 2. Add § 165.T09-0926 to read as
follows:

§165.T09-0926 Safety Zone; Electrical
Cable Installation, Menominee River,
Menominee, Ml and Marinette, WI.

(a) Location. All navigable waters of
the Menominee River within 100 yards
of a line crossing the river from
coordinates 45.096326° N, 087.602092°
W to 45.097197° N, 087.600601° W.

(b) Enforcement period. The regulated
area described in paragraph (a) is
effective from 7 a.m. on December 12,
2019 through 10 p.m. on December 21,
2019 while lines and cables are being
pulled across the river. The Captain of
the Port Lake Michigan (COTP) will
announce specific enforcement periods
for this safety zone by Broadcast Notice
to Mariners.

(c) Regulations. (1) In accordance with
the general regulations in section
§165.23, entry into, transiting, or
anchoring within this safety zone is
prohibited unless authorized by the
COTP or a designated on-scene
representative.

(2) This safety zone is closed to all
vessel traffic, except as may be
permitted by the COTP or a designated
on-scene representative.

(3) The “on-scene representative” of
the COTP is any Coast Guard
commissioned, warrant or petty officer
who has been designated by the COTP
to act on his or her behalf.

(4) Vessel operators desiring to enter
or operate within the safety zone must
contact the COTP or an on-scene
representative to obtain permission to
do so. The COTP or an on-scene
representative may be contacted via
VHF Channel 16. Vessel operators given
permission to enter or operate in the
safety zone must comply with all
directions given to them by the COTP or
an on-scene representative.

Dated: December 2, 2019.
T.J. Stuhlreyer,

Captain, U.S. Coast Guard, Captain of the
Port Lake Michigan.

[FR Doc. 2019-26301 Filed 12-5-19; 8:45 am]
BILLING CODE 9110-04-P
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FEDERAL COMMUNICATIONS
COMMISSION

47 CFR Part 1

[MD Docket No. 19-333; FCC 19-113; FRS
16276]

Closure of FCC Lockbox 979096 Used
To Collect Payment of Charges for
Certain International
Telecommunications Services

AGENCY: Federal Communications
Commission.
ACTION: Final rule.

SUMMARY: In this document, the Federal
Communications Commission (FCC or
Commission) adopts an Order that
closes Lockbox 979096 and removes the
relevant rule relating to the collection of
payment for charges for certain
international telecommunications
services.

DATES: Effective January 6, 2020.

FOR FURTHER INFORMATION CONTACT:
Warren Firschein, Office of Managing
Director at (202) 418-2653 or Roland
Helvajian, Office of Managing Director
at (202) 418-0444.

SUPPLEMENTARY INFORMATION: This is a
summary of the Commission’s Order,
FCC 19-113, MD Docket No. 19-333,
adopted on November 7, 2019 and
released on November 12, 2019. The full
text of this document is available for
public inspection and copying during
normal business hours in the FCC
Reference Center (Room CY—-A257), 445
12th Street SW, Washington, DC 20554,
or by downloading the text from the
Commission’s website at https://
www.fcc.gov/document/closure-
lockbox-used-international-
telecommunications-services.

I. Administrative Matters

A. Final Regulatory Flexibility Analysis

1. Section 603 of the Regulatory
Flexibility Act, as amended, requires a
regulatory flexibility analysis in notice
and comment rulemaking proceedings.
See 5 U.S.C. 603(a). As we are adopting
these rules without notice and
comment, no regulatory flexibility
analysis is required.

B. Final Paperwork Reduction Act of
1995 Analysis

2. This document does not contain
new or modified information collection
requirements subject to the Paperwork
Reduction Act of 1995 (PRA), Public
Law 104—13. In addition, therefore, it
does not contain any new or modified
information collection burden for small
business concerns with fewer than 25
employees, pursuant to the Small

Business Paperwork Relief Act of 2002,
Public Law 107-198, see 44 U.S.C.
3506(c)(4).

C. Congressional Review Act

3. The Commission will not send a
copy of the Order pursuant to the
Congressional Review Act, see 5 U.S.C.
801(a)(1)(A), because the adopted rules
are rules of agency organization,
procedure, or practice that do not
“substantially affect the rights or
obligations of non-agency parties. See 5
U.S.C. 804(3)(C).

I1. Introduction

4. In the Order, we reduce
expenditures by the Commission and
modernize procedures by removing
§1.1108 of our rules, 47 CFR 1.1108,
which sets forth the charges for
applications and other filings for
international telecommunications
services. The rule amendment reflects
the closure of the P.O. Box ® used to
collect payment of charges for certain
international telecommunications
services, along with a fee for processing
such transactions. Our action here stems
from our recent decision, described
below, to no longer function as an
accounting authority of last resort and to
accordingly cease collection of such
charges.

5. The FCC has historically performed
the function of an accounting authority
for international maritime mobile
communications for those customers in
the maritime mobile and maritime
mobile-satellite radio services that had
not otherwise designated any such
accounting authority. This default
function is referred to as the
‘“accounting authority of last resort.”
Essentially, this involves presenting
telecommunications bills to U.S.-
registered ships that have utilized
telecommunications services from a
foreign coast station or satellite,
accepting payment, and remitting
collected funds to the
telecommunications provider. The
Commission used P.O. Box 979096 to
collect such payments.

6. On December 21, 2018, the
Commission released a Second Report
and Order in which it adopted its
proposal to transition the functions and
duties performed by the FCC as an
accounting authority of last resort (84
FR 8994 (March 13, 2019)). The

1A P.O. Box used for the collection of fees is
referred to as a “lockbox’ in our rules and other
Commission documents. The FCC collects
application processing fees using a series of P.O.
Boxes located at U.S. Bank in St. Louis, Missouri.
See 47 CFR 1.1101-1.1109 (setting forth the fee
schedule for each type of application remittable to
the Commission along with the correct lockbox).

Commission also directed the staff to
finalize details of the transition and
publish the detailed transition and
outreach plan. The detailed plan was
released on April 22, 2019 in a Public
Notice. The Public Notice indicated that
the Commission would terminate its
performance of the functions of an
accounting authority at the close of
business on April 22, 2020. The Public
Notice also explained that no later than
that date, users who have relied on the
Commission as an accounting authority
must affirmatively select an accounting
authority, contract with such entity as
their new accounting authority, and
reactivate/recommission their
terminal(s) to the new accounting
authority’s identification code (AAIC).

7. In the Order, we announce that we
will close P.O. Box 979096, effective
July 15, 2020, at which time the
Commission will no longer handle such
transactions, and parties will be
expected to utilize other accounting
authorities as provided in the Second
Report and Order and the Public Notice.
While we do not anticipate receiving
payments after April 22, 2020, delaying
the closure of the P.O. Box until after
the Commission ceases to function as an
accounting authority will allow us to
coordinate with parties whose payments
have been delayed and assist them in
utilizing another accounting authority.

8. Closure of P.O. Box 979096 will
reduce the agency’s expenditures
(including eliminating the annual fee for
the bank’s services). Because the
Commission will no longer serve as an
accounting authority, it will also
provide no inconvenience to the
Commission’s regulatees, applicants,
and the public. We amend our rules to
reflect this change as indicated in the
Appendix. We make this change
without notice and comment because it
is a rule of agency organization,
procedure, or practice exempt from the
general notice-and-comment
requirements of the Administrative
Procedure Act.

III. Ordering Clauses

9. Accordingly, it is ordered, that
pursuant to sections 4(i), 4(j), 158, 208,
and 224 of the Communications Act of
1934, as amended, 47 U.S.C. 154(i),
154(j), 158, 208, and 224, the Order is
hereby adopted and the rules set forth
in the Appendix of the Order are hereby
amended effective January 6, 2020.

List of Subjects in 47 CFR Part 1

Administrative practice and
procedure.
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Federal Communications Commission.
Marlene Dortch,
Secretary.

Final Rules

For the reasons discussed in the
preamble, the Federal Communications

Commission amends 47 CFR part 1 as
follows:

PART 1—PRACTICE AND
PROCEDURE

m 1. The authority citation for part 1
continues to read as follows:

Authority: 47 U.S.C. chs. 2,5, 9, 13; 28
U.S.C. 2461 note, unless otherwise noted.

§1.1108 [Removed and Reserved]

m 2. Remove and reserve § 1.1108.
[FR Doc. 2019-26304 Filed 12-5-19; 8:45 am]
BILLING CODE 6712-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

FEDERAL DEPOSIT INSURANCE
CORPORATION

12 CFR Part 331

RIN 3064—-AF21

Federal Interest Rate Authority

AGENCY: Federal Deposit Insurance
Corporation.

ACTION: Notice of proposed rulemaking.

SUMMARY: The Federal Deposit
Insurance Corporation (FDIC) is seeking
comment on proposed regulations
clarifying the law that governs the
interest rates State-chartered banks and
insured branches of foreign banks
(collectively, State banks) may charge.
The proposed regulations would
provide that State banks are authorized
to charge interest at the rate permitted
by the State in which the State bank is
located, or one percent in excess of the
ninety-day commercial paper rate,
whichever is greater. The proposed
regulations also would provide that
whether interest on a loan is permissible
under section 27 of the Federal Deposit
Insurance Act would be determined at
the time the loan is made, and interest
on a loan permissible under section 27
would not be affected by subsequent
events, such as a change in State law, a
change in the relevant commercial
paper rate, or the sale, assignment, or
other transfer of the loan.

DATES: Comments will be accepted until
February 4, 2020.

ADDRESSES: You may submit comments
on the notice of proposed rulemaking
using any of the following methods:

e Agency website: https://
www.fdic.gov/regulations/laws/federal.
Follow the instructions for submitting
comments on the agency website.

e Email: comments@fdic.gov. Include
RIN 3064—AF21 on the subject line of
the message.

e Mail: Robert E. Feldman, Executive
Secretary, Attention: Comments, Federal
Deposit Insurance Corporation, 550 17th
Street NW, Washington, DC 20429.

e Hand Delivery: Comments may be
hand delivered to the guard station at
the rear of the 550 17th Street Building
(located on F Street) on business days
between 7 a.m. and 5 p.m.

e Public Inspection: All comments
received, including any personal
information provided, will be posted
generally without change to https://
www.fdic.gov/regulations/laws/federal.
FOR FURTHER INFORMATION CONTACT:
James Watts, Counsel, Legal Division,
(202) 898-6678, jwatts@fdic.gov;
Catherine Topping, Counsel, Legal
Division, (202) 898—-3975, ctopping@
fdic.gov; or Romulus Johnson, Counsel,
Legal Division, (202) 898—3820,
romjohnson@fdic.gov.

SUPPLEMENTARY INFORMATION:

I. Policy Objectives

Federal law authorizes State banks to
charge interest at the maximum rate
permitted to any State-chartered or
licensed lending institution in the State
where the bank is located, or one
percent in excess of the ninety-day
commercial paper rate, whichever is
greater. A bank’s power to make loans
implicitly carries with it the power to
assign loans, and thus, a State bank’s
statutory authority to make loans at this
rate necessarily includes the power to
assign loans at the same rate. The ability
of an assignee to enforce a loan’s
interest-rate terms is also consistent
with fundamental principles of contract
law.

Despite these clear authorities, recent
developments have created uncertainty
about the ongoing validity of interest-
rate terms after a State bank sells,
assigns, or otherwise transfers a loan.
The decision of the U.S. Court of
Appeals for the Second Circuit in
Madden v. Midland Funding, LLC* has
called into question the enforceability of
the interest rate terms of loan
agreements following a bank’s
assignment of a loan to a non-bank. The
court concluded that 12 U.S.C. 85
(section 85)—which authorizes national
banks to charge interest at the rate
permitted by the law of the State in
which the national bank is located,
regardless of interest rate restrictions by
other States—does not apply to non-
bank assignees of loans. While Madden
concerned the assignment of a loan by
a national bank, the Federal statutory

1786 F.3d 246 (2d. Cir. 2015).

provision governing State banks’
authority with respect to interest rates is
patterned after and interpreted in the
same manner as section 85. Therefore,
Madden also has created uncertainty
regarding the enforceability of loans
originated and sold by State banks.
Moreover, the decision continues to
cause ripples with pending litigation
challenging longstanding market
practices.

Section 27 of the Federal Deposit
Insurance Act (FDI Act) (12 U.S.C.
1831d) provides State banks the
authority to charge interest at the rate
allowed by the law of the State where
the bank is located, or one percent more
than the rate on ninety-day commercial
paper, whichever is greater. The legal
ambiguity generated by Madden has led
the FDIC to consider issuing regulations
implementing the relevant statutory
provisions.? Uncertainty regarding the
enforceability of interest rate terms may
hinder or frustrate loan sales, which are
crucial to the safety and soundness of
State banks’ operations for a number of
reasons. Loan sales enable State banks
to increase their liquidity in a crisis, to
meet unusual deposit withdrawal
demands, or to pay unexpected debts.
Loan sales also enable banks to make
additional loans and meet increased
credit demand. Banks also may need to
sell loans to address excessive
concentrations in particular asset
classes. In addition, banks may need to
sell non-performing loans in
circumstances where it would be costly
or inconvenient to pursue collection
strategies. There may be additional valid
business reasons for State banks to sell
loans.

Accordingly, the FDIC is proposing
regulations that would implement
section 27 of the FDI Act. The proposed
regulations would implement the
statutory provisions that authorize State
banks to charge interest of up to the
greater of: One percent more than the
rate on 90-day commercial paper; or the
rate permitted by the State in which the
bank is located. The proposed

2The Secretary of the Treasury also
recommended, in a July 2018 report to the
President, that the Federal banking regulators
should “use their available authorities to address
challenges posed by Madden.” See “A Financial
System That Creates Economic Opportunities:
Nonbank Financials, Fintech, and Innovation,” July
31, 2018, at p. 93 (available at: https://
home.treasury.gov/sites/default/files/2018-07/A-
Financial-System-that-Creates-Economic-
Opportunities---Nonbank-Financi....pdf).
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regulations also would provide that
whether interest on a loan is permissible
under section 27 would be determined
at the time the loan is made, and would
not be affected by subsequent events,
such as a change in State law, a change
in the relevant commercial paper rate,
or the sale, assignment, or other transfer
of the loan. The regulations also
implement section 24(j) of the FDI Act?3
to provide that the laws of a State in
which a State bank is not chartered in
but in which it maintains a branch (host
State), shall apply to any branch in the
host State of an out-of-State State bank
to the same extent as such State laws
apply to a branch in the host State of an
out-of-State national bank. The
regulations do not address the question
of whether a State bank or insured
branch of a foreign bank is a real party
in interest with respect to a loan or has
an economic interest in the loan under
state law, e.g., which entity is the “true
lender.” Moreover, the FDIC supports
the position that it will view
unfavorably entities that partner with a
State bank with the sole goal of evading
a lower interest rate established under
the law of the entity’s licensing State(s).

II. Background: Current Regulatory
Approach and Market Environment

A. National Banks’ Interest Rate
Authority

The statutory provisions that would
be implemented by the proposed rule
are patterned after, and have been
interpreted consistently with, section 85
to provide competitive equality among
federally-chartered and State-chartered
depository institutions. While the
proposed rule would implement the FDI
Act, rather than section 85, the
following background information is
intended to frame the discussion of the
proposed rule.

Section 30 of the National Bank Act
was enacted in 1864 to protect national
banks from discriminatory State usury
legislation. The statute provided
alternative interest rates that national
banks were permitted to charge their
customers pursuant to Federal law.
Section 30 was later divided and
renumbered, with the interest rate
provisions becoming current sections 85
and 86. Under section 85, a national
bank may:

Take, receive, reserve, and charge on any
loan or discount made, or upon any notes,
bills of exchange, or other evidences of debt,
interest at the rate allowed by the laws of the
State, Territory, or District where the bank is
located, or at a rate of 1 per centum in excess
of the discount rate on ninety-day
commercial paper in effect at the Federal

312 U.S.C. 1831a(j).

reserve bank in the Federal reserve district
where the bank is located, whichever may be
the greater, and no more, except that where
by the laws of any State a different rate is
limited for banks organized under State laws,
the rate so limited shall be allowed for
associations organized or existing in any
such State under title 62 of the Revised
Statutes.*

Soon after the statute was enacted, the
Supreme Court’s decision in Tiffany v.
National Bank of Missouri interpreted
the statute as providing a “most favored
lender” protection.5 In Tiffany, the
Supreme Court construed section 85 to
allow a national bank to charge interest
at a rate exceeding that permitted for
State banks if State law permitted
nonbank lenders to charge such a rate.
By allowing national banks to charge
interest at the highest rate permitted for
any competing State lender by the laws
of the State in which the national bank
is located, section 85’s language
providing national banks “most favored
lender” status protects national banks
from State laws that could place them
at a competitive disadvantage vis-a-vis
State lenders.®

Subsequently, the Supreme Court
interpreted section 85 to allow national
banks to “export” the interest rates of
their home States to borrowers residing
in other States. In Marquette National
Bank v. First of Omaha Service
Corporation,” the Court held that
because the State designated on the
national bank’s organizational certificate
was traditionally understood to be the
State where the bank was “located” for
purposes of applying section 85, a
national bank cannot be deprived of this
location merely because it is extending
credit to residents of a foreign State.
Since Marquette was decided, national
banks have been allowed to charge
interest rates authorized by the State
where the national bank is located on
loans to out-of-State borrowers, even
though those rates may be prohibited by
the State laws where the borrowers
reside.?

B. Interest Rate Authority of State Banks

In the late 1970s, monetary policy was
geared towards combating inflation and
interest rates soared.® State-chartered
lenders, however, were constrained in

412 U.S.C. 85.

585 U.S. 409 (1873).

6 See Fisher v. First National Bank, 548 F.2d 255,
259 (8th Cir. 1977); Northway Lanes v. Hackley
Union National Bank & Trust Co., 464 F.2d 855, 864
(6th Cir. 1972).

7439 U.S. 299 (1978).

8 See Smiley v. Citibank (South Dakota), N.A., 517
U.S. 735 (1996).

9 See United State v. Ven-Fuel, Inc., 758 F.2d 741,
764 n.20 (1st Cir. 1985) (discussing fluctuations in
the prime rate from 1975 to 1983).

the interest they could charge by State
usury laws, which often made loans
economically unfeasible. National banks
did not share this restriction because
section 85 permitted them to charge
interest at higher rates set by reference
to the then-higher Federal discount
rates.

To promote competitive equality in
the nation’s banking system and
reaffirm the principle that institutions
offering similar products should be
subject to similar rules, Congress
incorporated language from section 85
into the Depository Institutions
Deregulation and Monetary Control Act
of 1980 (DIDMCA) 10 and granted all
federally-insured financial
institutions—State banks, savings
associations, and credit unions—similar
interest rate authority to that provided
to national banks.1? The incorporation
was not mere happenstance. Congress
made a conscious choice to incorporate
section 85’s standard.12 More
specifically, section 521 of DIDMCA
added a new section 27 to the FDI Act,
which provides:

(a) INTEREST RATES.—In order to prevent
discrimination against State-chartered
insured depository institutions, including
insured savings banks, or insured branches of
foreign banks with respect to interest rates,
if the applicable rate prescribed by this
subsection exceeds the rate such State bank
or insured branch of a foreign bank would be
permitted to charge in the absence of this
subsection, such State bank or such insured
branch of a foreign bank may,
notwithstanding any State constitution or
statute which is hereby preempted for the
purposes of this section, take, receive,
reserve, and charge on any loan or discount
made, or upon any note, bill of exchange, or
other evidence of debt, interest at a rate of
not more than 1 per centum in excess of the
discount rate on ninety-day commercial
paper in effect at the Federal Reserve bank
in the Federal Reserve district where such
State bank or such insured branch of a
foreign bank is located or at the rate allowed
by the laws of the State, territory, or district
where the bank is located, whichever may be
greater.13

As stated above, section 27(a) of the
FDI Act was patterned after section 85.14
Because section 27 was patterned after
section 85 and uses similar language,
courts and the FDIC have consistently

10 Public Law 96-221, 94 Stat. 132, 164—168
(1980).

11 See Statement of Senator Bumpers, 126 Cong.
Rec. 6,907 (Mar. 27, 1980).

12 See Greenwood Trust Co. v. Massachusetts, 971
F.2d 818, 827 (1st Cir. 1992); 126 Cong. Rec. 6,907
(1980) (statement of Senator Bumpers); 125 Cong.
Rec. 30,655 (1979) (statement of Senator Pryor).

1312 U.S.C. 1831d(a).

14 Interest charges for savings associations are
governed by section 4(g) of the Home Owners’ Loan
Act (12 U.S.C. 1463(g)), which is also patterned
after section 85. See DIDMCA, Public Law 96-221.
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construed section 27 in pari materia
with section 85.15 Section 27 has been
construed to permit a State bank to
export to out-of-State borrowers the
interest rate permitted by the State in
which the State bank is located, and to
preempt the contrary laws of such
borrowers’ States.16

Pursuant to section 525 of DIDCMA,17
States may opt out of the coverage of
section 27. This opt-out authority is
exercised by adopting a law, or
certifying that the voters of the State
have voted in favor of a provision which
states explicitly that the State does not
want section 27 to apply with respect to
loans made in such State. Iowa and
Puerto Rico have opted out of the
coverage of section 27 in this manner.18

C. Interstate Branching Statutes

The Riegle-Neal Interstate Banking
and Branching Efficiency Act of 1994
(Riegle-Neal I) generally established a
Federal framework for interstate
branching for both State banks and
national banks.?® Among other things,
Riegle-Neal I addressed the appropriate
law to be applied to out-of-State
branches of interstate banks. With
respect to national banks, the statute
amended 12 U.S.C. 36 to provide for the
inapplicability of specific host State
laws to branches of out-of-State national
banks, under specified circumstances,
including where Federal law preempted
such State laws with respect to a
national bank.20 The statute also
provided for preemption where the
Comptroller of the Currency determines
that State law discriminates between an
interstate national bank and an
interstate State bank.2! Riegle-Neal I,
however, did not include similar
provisions to exempt interstate State
banks from the application of host State
laws. The statute instead provided that
the laws of host States applied to

15 See, e.g., Greenwood Trust Co., 971 F.2d at 827;
FDIC General Counsel’s Opinion No. 11, Interest
Charges by Interstate State Banks, 63 FR 27282
(May 18, 1998).

16 Greenwood Trust Co., 971 F.2d at 827.

1712 U.S.C. 1831d note.

18 See 1980 Iowa Acts 1156 § 32; P.R. Laws Ann.
tit. 10 §9981. Some other States have previously
opted out for a number of years, but either
rescinded their respective opt-out statutes or
allowed them to expire.

19 Public Law 103-328, 108 Stat. 2338 (Sept. 29,
1994).

2012 U.S.C. 36(f)(1)(A), reads, in relevant part:

The laws of the host State regarding community
reinvestment, consumer protection, fair lending,
and establishment of intrastate branches shall apply
to any branch in the host State of an out-of-State
national bank to the same extent as such State laws
apply to a branch of a bank chartered by that State,
except—

(i) when Federal law preempts the application of
such State laws to a national bank.

2112 U.S.C. 36(f)(1)(A)(ii).

branches of interstate State banks in the
host State to the same extent such State
laws applied to branches of banks
chartered by the host State.22 This left
State banks at a competitive
disadvantage when compared with
national banks, which benefited from
preemption of certain State laws.

Congress provided interstate State
banks parity with interstate national
banks three years later, through the
Riegle-Neal Amendments Act of 1997
(Riegle-Neal II).23 Riegle-Neal II
amended the language of section 24(j)(1)
to read as it does today:

(j) ACTIVITIES OF BRANCHES OF OUT-
OF-STATE BANKS—

(1) APPLICATION OF HOST STATE
LAW—The laws of a host State, including
laws regarding community reinvestment,
consumer protection, fair lending, and
establishment of intrastate branches, shall
apply to any branch in the host State of an
out-of-State State bank to the same extent as
such State laws apply to a branch in the host
State of an out-of State national bank. To the
extent host State law is inapplicable to a
branch of an out-of- State State bank in such
host State pursuant to the preceding
sentence, home State law shall apply to such
branch.2+

Under section 24(j), the laws of a host
State apply to branches of interstate
State banks to the same extent such
State laws apply to a branch of an
interstate national bank. If laws of the
host State are inapplicable to a branch
of an interstate national bank, they are
equally inapplicable to a branch of an
interstate State bank.

D. Agencies’ Interpretations of the
Statutes

The FDIC has not issued regulations
implementing sections 24(j) and 27 of
the FDI Act, but these provisions have
been interpreted in two published
opinions of the FDIC’s General Counsel.
General Counsel’s Opinion No. 10,
published in April 1998, clarified that
for purposes of section 27, the term
“interest” includes those charges that a
national bank is authorized to charge
under section 85.2526

22 Public Law 103-328, sec. 102(a).

23 Public Law 105—24, 111 Stat. 238 (July 3, 1997).

2412 U.S.C. 1831a(j)(1).

25 FDIG General Counsel’s Opinion No. 10,
Interest Charged Under Section 27 of the Federal
Deposit Insurance Act, 63 FR 19258 (Apr. 17, 1998).

26 The primary OCC regulation implementing
section 85 is 12 CFR 7.4001. Section 7.4001(a)
defines “interest” for purposes of section 85 to
include the numerical percentage rate assigned to
a loan and also late payment fees, overlimit fees,
and other similar charges. Section 7.4001(b) defines
the parameters of the “most favored lender” and
“exportation” doctrines for national banks. The
OCC rule implementing section 4(g) of the Home
Owners’ Loan Act for both Federal and State
savings associations, 12 CFR 160.110, adopts the

The question of where banks are
“located” for purposes of sections 27
and 85 has been the subject of
interpretation by both the OCC and
FDIC. Following the enactment of
Riegle-Neal I and Riegle-Neal I, the
OCC has concluded that while “the
mere presence of a host state branch
does not defeat the ability of a national
bank to apply its home state rates to
loans made to borrowers who reside in
that host state, if a branch or branches
in a particular host state approves the
loan, extends the credit, and disburses
the proceeds to a customer, Congress
contemplated application of the usury
laws of that state regardless of the state
of residence of the borrower.” 27
Alternatively, where a loan cannot be
said to be made in a host State, the OCC
concluded that ““the law of the home
state could always be chosen to apply to
the loans.” 28

FDIC General Counsel’s Opinion No.
11, published in May 1998, was
intended to address questions regarding
the appropriate State law, for purposes
of section 27, that should govern the
interest charges on loans made to
customers of a State bank that is
chartered in one State (its home State)
but has a branch or branches in another
State (its host State).2° Consistent with
the OCC’s interpretations regarding
section 85, the FDIC’s General Counsel
concluded that the determination of
which State’s interest rate laws apply to
a loan made by such a bank depends on
the location where three non-ministerial
functions involved in making the loan
occur—loan approval, disbursal of the
loan proceeds, and communication of
the decision to lend. If all three non-
ministerial functions involved in
making the loan are performed by a
branch or branches located in the host
State, the host State’s interest provisions
would apply to the loan; otherwise, the
law of the home State would apply.
Where the three non-ministerial
functions occur in different States or
banking offices, host State rates may be
applied if the loan has a clear nexus to
the host State.

The effect of FDIC General Counsel’s
Opinions No. 10 and No. 11 was to
promote parity between State banks and
national banks with respect to interest
charges. Importantly, in the context of
interstate banking, the opinions confirm
that section 27 of the FDI Act permits

same regulatory definition of “interest” provided by
section 7.4001(a).

27 Interpretive Letter No. 822 at 9 (citing
statement of Senator Roth).

28 Interpretive Letter No. 822 at 10.

29 FDIC General Counsel’s Opinion No. 11,
Interest Charges by Interstate State Banks, 63 FR
27282 (May 18, 1998).
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State banks to export interest charges
allowed by the State where the bank is
located to out-of-State borrowers, even if
the bank maintains a branch in the State
where the borrower resides.

E. Assignees’ Right To Enforce Interest
Rate Terms

Banks’ power to make loans implicitly
carries with it the power to assign
loans,3° and thus, a State bank’s
statutory authority under section 27 to
make loans at particular rates
necessarily includes the power to assign
the loans at those rates. Denying an
assignee the right to enforce a loan’s
terms would effectively prohibit
assignment and render the power to
make the loan at the rate provided by
the statute illusory.

The inherent authority of State banks
to assign loans that they make is
consistent with State banking laws,
which typically grant State banks the
power to sell or transfer loans, and more
generally, to engage in banking activities
similar to those listed in the National
Bank Act and activities that are
“incidental to banking.” 31 The National
Bank Act specifically authorizes
national banks to sell or transfer loan
contracts by allowing them to
“negotiate[]” (i.e., transfer) “promissory
notes, drafts, bills of exchange, and
other evidences of debt.” 32

30 See Planters’ Bank of Miss. v. Sharp, 47 U.S.
301, 322-23 (1848).

31 States’ “wild card” or parity statutes typically
grant State banks competitive equality with national
banks under applicable Federal statutory or
regulatory authority. Such authority is provided
either: (1) Through state legislation or regulation; or
(2) by authorization of the state banking supervisor.
See, e.g., N.Y Banking Law § 961(1) (granting New
York-chartered banks the power to “discount,
purchase and negotiate promissory notes, drafts,
bills of exchange, other evidences of debt, and
obligations in writing to pay in installments or
otherwise all or part of the price of personal
property or that of the performance of services;
purchase accounts receivable . . .; lend money on
real or personal security; borrow money and secure
such borrowings by pledging assets; buy and sell
exchange, coin and bullion; and receive deposits of
moneys, securities or other personal property upon
such terms as the bank or trust company shall
prescribe; and exercise all such incidental powers
as shall be necessary to carry on the business of
banking”).

3212 U.S.C. 24(Seventh); see also 12 CFR 7.4008
(“A national bank may make, sell, purchase,
participate in, or otherwise deal in loans . . .
subject to such terms, conditions, and limitations
prescribed by the Comptroller of the Currency and
any other applicable Federal law.”). The OCC has
interpreted national banks’ authority to sell loans
under 12 U.S.C. 24 to reinforce the understanding
that national banks’ power to charge interest at the
rate provided by section 85 includes the authority
to convey the ability to continue to charge interest
at that rate. As the OCC has explained, application
of State usury law in such circumstances would be
preempted under the standard set forth in Barnett
Bank of Marion County, N.A. v. Nelson, 517 U.S.
25 (1996). See Brief for United States as amicus

The ability of a nonbank assignee to
enforce interest-rate terms is also
consistent with fundamental principles
of contract law. It is well settled that an
assignee succeeds to all the assignor’s
rights in a contract, standing in the
shoes of the assignor.33 This includes
the right to receive the consideration
agreed upon in the contract, which for
a loan, includes the interest agreed upon
by the parties.34 Under this “stand-in-
the-shoes” rule, the non-usurious
character of a loan would not change
when the loan changes hands, because
the assignee is merely enforcing the
rights of the assignor and stands in the
assignor’s shoes.

Section 27 does not state at what
point in time the permissibility of
interest should be determined in order
to assess whether a State bank is taking
or receiving interest in compliance with
section 27. Situations may arise when
the usury laws of the State where the
bank is located change after a loan is
made (but before the loan has been paid
in full), and a loan’s rate may be non-
usurious under the old law but usurious
under the new law. Similar issues arise
where a loan is made in reliance on the
Federal commercial paper rate, and that
rate changes before the loan is paid in
full. To fill this statutory gap and carry
out the purpose of section 27, the FDIC
concludes that the permissibility of
interest under section 27 must be
determined when the loan is made, not
when a particular interest payment is
“taken” or “received.” This
interpretation protects the parties’
expectations and reliance interests at
the time when a loan is made, and
provides a logical and fair rule that is
easy to apply. Under the proposed
regulation, the permissibility of interest
is determined when a loan is made, and
is not affected by later events such as a
change in State law or the sale,
assignment, or other transfer of the loan.
The FDIC’s interpretation of section 27
is based on the need for a workable rule

curiae, Midland Funding, LLC v. Madden (No. 15—
610), at 11.

33 See Dean Witter Reynolds Inc. v. Variable
Annuity Life Ins. Co., 373 F.3d 1100, 1110 (10th Cir.
2004); see also Tivoli Ventures, Inc. v. Bumann, 870
P.2d 1244, 1248 (Colo. 1994) (“As a general
principle of contract law, an assignee stands in the
shoes of the assignor.”); Gould v. Jackson, 42 NW2d
489, 490 (Wis. 1950) (assignee “stands exactly in
the shoes of [the] assignor,” and “‘succeeds to all of
his rights and privileges”).

34 See Olvera v. Blitt & Gaines, P.C., 431 F.3d 285,
286-88 (7th Cir. 2005) (assignee of a debt is free to
charge the same interest rate that the assignor
charged the debtor, even if, unlike the assignor, the
assignee does not have a license that expressly
permits the charging of a higher rate). As the Olvera
court noted, “the common law puts the assignee in
the assignor’s shoes, whatever the shoe size.” 431
F.3d at 289.

to determine the timing of compliance
with that section. This interpretation is
not based on the common law “valid
when made” rule, although it is
consistent with it. That rule provides
that usury must exist at the inception of
the loan for a loan to be deemed
usurious; as a corollary, if the loan was
not usurious at inception, the loan
cannot become usurious at a later time,
such as upon assignment, and the
assignee may lawfully charge interest at
the rate contained in the transferred
loan.35

The ability of an assignee to rely on
the enforceability and collectability in
full of a loan that is validly made is also
central to the stability and liquidity of
the domestic loan markets. Restrictions
on assignees’ abilities to enforce interest
rate terms would result in extremely
distressed market values for many loans,
frustrating the purpose of the FDI Act.

F. Need for Rulemaking and
Rulemaking Authority

The FDIC has previously proposed to
issue regulations implementing sections
24(j) and 27 of the FDI Act. In December
2004, a petition for rulemaking was filed
with the FDIC seeking the issuance of
regulations implementing sections 24(j)
and 27 of the FDI Act, codifying the two
longstanding opinions of the FDIC’s
General Counsel discussed above, and
clarifying the interest rates that
interstate State banks may charge. The
petitioners were concerned, in
particular, with restoring parity between
State banks and national banks
following the issuance of regulations by
the OCC that preempted certain State
laws with respect to national banks.36

The FDIC held a public hearing on the
petition on May 24, 2005, and a number
of interested parties presented their
views at the hearing or in writing.
Following this hearing, the FDIC issued
a notice of proposed rulemaking for
regulations that would implement

35 See Nichols v. Fearson, 32 U.S. (7. Pet.) 103,
109 (1833) (“‘a contract, which in its inception, is
unaffected by usury, can never be invalidated by
any subsequent usurious transaction”); see also
Gaither v. Farmers & Merchants Bank of
Georgetown, 26 U.S. 37, 43 (1828) (“[T]he rule
cannot be doubted, that if the note free from usury,
in its origin, no subsequent usurious transactions
respecting it, can affect it with the taint of usury.”);
FDIC v. Lattimore Land Corp., 656 F.2d 139 (5th
Cir. 1981) (bank, as the assignee of the original
lender, could enforce a note that was not usurious
when made by the original lender even if the bank
itself was not permitted to make loans at those
interest rates); FDIC v. Tito Castro Constr. Co., 548
F. Supp. 1224, 1226 (D. P.R. 1982) (“One of the
cardinal rules in the doctrine of usury is that a
contract which in its inception is unaffected by
usury cannot be invalidated as usurious by
subsequent events.”).

36 See 70 FR 13413 (Mar. 21, 2005) (notice of
hearing and petition).
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sections 24(j) and 27, and solicited
public comment on this proposal. The
FDIC never finalized the proposed rule;
however, subsequent changes to the
statutory and regulatory framework
governing the preemption of State laws
may have addressed the petitioners’
concerns.37

In proposing regulations that would
implement sections 24(j) and 27, the
FDIC is now seeking to address a
different concern. As discussed above, a
recent court decision has created
uncertainty as to the ability of assignees
to enforce interest-rate provisions of
loans originated by banks. This court
held that, under the facts presented in
that case, nonbank debt collectors who
purchase debt 38 from national banks are
subject to usury laws of the debtor’s
State 39 and do not benefit from the
interest-rate provisions of section 85
because State usury laws do not
“significantly interfere with a national
bank’s ability to exercise its power
under the [National Bank Act].” 40 The
court’s decision created uncertainty and
a lack of uniformity in secondary credit
markets. While Madden interpreted
section 85, rather than the FDI Act,
section 27 is patterned after section 85
and receives the same interpretation as
section 85. Thus, Madden also creates
uncertainty with respect to State banks’
authorities. Through the proposed
regulations implementing section 27,
the FDIC would reaffirm the
enforceability of a loan’s interest rate by
an assignee of a State bank and reaffirm
its position that the preemptive power
of section 27 extends to such
transactions.

The FDIC also seeks to maintain
parity between national banks and State
banks with respect to interest rate
authority. The OCC has taken the
position that national banks’ authority
to charge interest at the rate established
by section 85 includes the authority to
assign the loan to another party at the

37 The Dodd-Frank Act amended the National
Bank Act by codifying a preemption standard in 12
U.S.C. 25b. In July 2011, the OCC implemented a
final rule revising its preemption regulations to
incorporate this standard. See 12 CFR 7.4007,
7.4008, 34.4. Under this standard, a “state
consumer financial law” is generally preempted if
it would have a “discriminatory effect”” on national
banks or in accordance with the legal standard in
the Supreme Court’s decision in Barnett Bank.
However, section 25b preserved interest rate
preemption.

38In Madden, the relevant debt was a consumer
debt (credit card) account.

39 A violation of New York’s usury laws also
subjected the debt collector to potential liability
imposed under the Fair Debt Collection Practices
Act, 15 U.S.C. 1692e, 1692f.

40 Madden, 786 F.3d at 251 (citing Barnett Bank
of Marion City, N.A. v. Nelson, 517 U.S. 25, 33
(1996); Pac. Capital Bank, N.A. v. Connecticut, 542
F.3d 341, 353 (2d. Cir. 2008)).

contractual interest rate.#? To the extent
assignees of national banks’ loans may
enforce the contractual interest-rate
terms of such loans, the FDIC seeks to
reaffirm similar authority for State
banks’ assignees.

Finally, the regulations also
implement section 24(j) (12 U.S.C.
1831a(j)) to provide that the laws of a
State in which a State bank is not
chartered in but in which it maintains
a branch (host State), shall apply to any
branch in the host State of an out-of-
State State bank to the same extent as
such State laws apply to a branch in the
host State of an out-of-State national
bank.

The FDIC has the authority to issue
rules generally to carry out the
provisions of the FDI Act.#2 In addition,
section 10(g) of the FDI Act, 12 U.S.C.
1820(g), provides the FDIC authority to
prescribe regulations carrying out the
FDI Act, and to define terms as
necessary to carry out the FDI Act,
except to the extent such authority is
conferred on another Federal banking
agency. No other agency has been
granted the authority to issue rules to
restate, implement, clarify, or otherwise
carry out, either section 24(j) or section
27 of the FDI Act.

III. Description of the Proposed Rule

A. Application of Host State Law

Section 331.3 of the proposed rule
implements section 24(j)(1) of the FDI
Act, which establishes parity between
State banks and national banks
regarding the application of State law to
interstate branches. If a State bank
maintains a branch in a State other than
its home State, the bank is an out-of-
State State bank with respect to that
State, which is designated the host
State. A State bank’s home State is
defined as the State that chartered the
Bank, and a host State is another State
in which that bank maintains a branch.
These definitions correspond with
statutory definitions of these terms used
by section 24(j).%3 Consistent with
section 24(j)(1), the proposed rule

41 See Brief for United States as amicus curiae,
Midland Funding, LLC v. Madden (No. 15-610), at
6.

42“[T]he Corporation . . . shall have power
. . . . To prescribe by its Board of Directors such
rules and regulations as it may deem necessary to
carry out the provisions of this Act or of any other
law which it has the responsibility of administering
or enforcing (except to the extent that authority to
issue such rules and regulations has been expressly
and exclusively granted to any other regulatory
agency).” 12 U.S.C. 1819(a)(Tenth).

43 Section 24(j)(4) references definitions in
section 44(f) of the FDI Act; however, the Gramm-
Leach-Bliley Act redesignated section 44(f) as
section 44(g) without updating this reference. The
relevant definitions are currently found in section
44(g), 12 U.S.C. 1831u(g).

provides that the laws of a host State
apply to a branch of an out-of-State
State bank only to the extent such laws
apply to a branch of an out-of-State
national bank in the host State. Thus, to
the extent that host State law is
preempted for out-of-State national
banks, it is also preempted with respect
to out-of-State State banks.

B. Interest Rate Authority

Section 331.4 of the proposed rule
implements section 27 of the FDI Act,
which provides parity between State
banks and national banks regarding the
applicability of State law interest-rate
restrictions. Paragraph (a) corresponds
with section 27(a) of the statute, and
provides that a State bank or insured
branch of a foreign bank may charge
interest of up to the greater of: 1 percent
more than the rate on ninety-day
commercial paper; or the rate allowed
by the law of the State where the bank
is located. Where a State constitutional
provision or statute prohibits a State
bank or insured branch of a foreign bank
from charging interest at the greater of
these two rates, the State constitutional
provision or statute is expressly
preempted by section 27.

In some instances, State law may
provide different interest-rate
restrictions for specific classes of
institutions and loans. Paragraph (b)
clarifies the applicability of such
restrictions to State banks and insured
branches of foreign banks. State banks
and insured branches of foreign banks
located in a State are permitted to
charge interest at the maximum rate
permitted to any State-chartered or
licensed lending institution by the law
of that State. Further, a State bank or
insured branch of a foreign bank is
subject only to the provisions of State
law relating to the class of loans that are
material to the determination of the
permitted interest rate. For example,
assume that a State’s laws allow small
State-chartered loan companies to
charge interest at specific rates, and
impose size limitations on such loans.
State banks or insured branches of
foreign banks located in that State could
charge interest at the rate permitted for
small State-chartered loan companies
without being so licensed. However, in
making loans for which that interest rate
is permitted, State banks and insured
branches of foreign banks would be
subject to loan size limitations
applicable to small State-chartered loan
companies under that State’s law. This
provision of the proposed rule is
intended to maintain parity between
State banks and national banks, and
corresponds with the authority provided
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to national banks under the OCC’s
regulations at 12 CFR 7.4001(b).
Paragraph (c) of section 331.4 clarifies
the effect of the proposed rule’s
definition of the term interest for
purposes of State law. Importantly, the
proposed rule’s definition of interest
would not change how interest is
defined by the State or how the State’s
definition of interest is used solely for
purposes of State law. For example, if
late fees are not interest under State law
where a State bank is located but State
law permits its most favored lender to
charge late fees, then a State bank
located in that State may charge late fees
to its intrastate customers. The State
bank also may charge late fees to its
interstate customers because the fees are
interest under the Federal definition of
interest and an allowable charge under
State law where the State bank is
located. However, the late fees would
not be treated as interest for purposes of
evaluating compliance with State usury
limitations because State law excludes
late fees when calculating the maximum
interest that lending institutions may
charge under those limitations. This
provision of the proposed rule
corresponds to a similar provision in the
OCC’s regulations, 12 CFR 7.4001(c).
Paragraph (d) of proposed section
331.4 clarifies the authority of State
banks and insured branches of foreign
banks to charge interest to corporate
borrowers. If the law of the State in
which the State bank or insured branch
of a foreign bank is located denies the
defense of usury to corporate borrowers,
then the State bank or insured branch
would be permitted to charge any rate
of interest agreed upon by a corporate
borrower. This provision is also
intended to maintain parity between
State banks and national banks, and
corresponds to authority provided to
national banks under the OCC’s
regulations, at 12 CFR 7.4001(d).
Paragraph (e) clarifies that the
determination of whether interest on a
loan is permissible under section 27 of
the FDI Act is made at the time the loan
is made. This paragraph further clarifies
that the permissibility under section 27
of interest on a loan shall not be affected
by subsequent events, such as a change
in State law, a change in the relevant
commercial paper rate, or the sale,
assignment, or other transfer of the loan.
An assignee can enforce the loan’s
interest-rate terms to the same extent as
the assignor. Paragraph (e) is not
intended to affect the application of
State law in determining whether a
State bank or insured branch of a foreign
bank is a real party in interest with
respect to a loan or has an economic
interest in a loan. The FDIC views

unfavorably a State bank’s partnership
with a non-bank entity for the sole
purpose of evading a lower interest rate
established under the law of the entity’s
licensing State(s).

IV. Expected Effects

The proposed rule is intended to
address uncertainty regarding the
applicability of State law interest rate
restrictions to State banks and other
market participants. The proposed rule
would reaffirm the ability of State banks
to sell and securitize loans they
originate. Therefore, as described in
more detail below, the proposed rule
should mitigate the potential for future
disruption to the markets for loan sales
and securitizations and a resulting
contraction in availability of consumer
credit.

The FDIC is not aware of any
widespread or significant negative
effects on credit availability or
securitization markets having occurred
to this point as a result of the Madden
decision. Thus, to the extent the
proposed rule contributes to a return to
the pre-Madden status quo regarding
market participants’ understanding of
the applicability of State usury laws,
immediate widespread effects on credit
availability would not be expected.
Beneficial effects on availability of
consumer credit and securitization
markets would fall into two categories.
First, the rule would mitigate the
possibility that State banks’ ability to
sell loans might be impaired in the
future. Second, the rule could have
immediate effects on certain types of
loans and business models in the
Second Circuit that may have been
directly affected by the Madden
decision.

With regard to these two types of
benefits, the Madden decision created
significant uncertainty in the minds of
market participants about banks’ future
ability to sell loans. For example, one
commentator stated, “[T]he impact on
depository institutions will be
significant even if the application of the
Madden decision is limited to third
parties that purchase charged off debts.
Depository institutions will likely see a
reduction in their ability to sell loans
originated in the Second Circuit due to
significant pricing adjustments in the
secondary market.” 44 Such uncertainty
has the potential to chill State banks’
willingness to make the types of loans
affected by the proposed rule. By
reducing such uncertainty, the proposed
rule should mitigate the potential for

44 “Madden v. Midland Funding: A Sea Change in
Secondary Lending Markets,” Robert Savoie,
McGlinchey Stafford PLLC, p. 3.

future reductions in the availability of
credit.

More specifically, some researchers
have focused attention on the impact of
the decision on so-called marketplace
lenders. Since marketplace lending
frequently involves a partnership in
which a bank originates and
immediately sells loans to a nonbank
partner, any question about the
nonbank’s ability to enforce the
contractual interest rate could adversely
affect the viability of that business
model. Thus, for example, regarding the
Supreme Court’s decision not to hear
the appeal of the Madden decision,
Moody’s wrote: ‘“The denial of the
appeal is generally credit negative for
marketplace loans and related asset-
backed securities (ABS), because it will
extend the uncertainty over whether
state usury laws apply to consumer
loans facilitated by lending platforms
that use a partner bank origination
model.” 45 In a related vein, some
researchers have stated that marketplace
lenders in the affected States did not
grow their loans as fast in these states
as they did in other States, and that
there were pronounced reductions of
credit to higher risk borrowers.46

Particularly in jurisdictions affected
by Madden, to the extent the proposed
rule results in the preemption of State
usury laws, some consumers may
benefit from the improved availability of
credit from State banks. For these
consumers, this additional credit may
be offered at a higher interest rate than
otherwise provided by relevant State
law. However, in the absence of the
proposed rule, these consumers might
be unable to obtain credit from State
banks and might instead borrow at
higher interest rates from less-regulated
lenders.

The FDIC also believes that an
important benefit of the proposed rule is
to uphold longstanding principles
regarding the ability of banks to sell
loans, an ability that has important
safety-and-soundness benefits. By
reaffirming the ability of State banks to
assign loans at the contractual interest
rate, the proposed rule should make
State banks’ loans more marketable,
enhancing State banks’ ability to

45 Moody’s Investors Service, ‘‘Uncertainty
Lingers as Supreme Court Declines to Hear Madden
Case” (Jun. 29, 2016).

46 See Colleen Honigsberg, Robert Jackson and
Richard Squire, “How Does Legal Enforceability
Affect Consumer lending? Evidence from a Natural
Experiment,” Journal of Law and Economics, vol.
60 (November 2017); and Piotr Danisewicz and Ilaf
Elard, “The Real Effects of Financial Technology:
Marketplace Lending and Personal Bankruptcy”
(July 5, 2018). Available at http://ssrn.com/
abstract=3209808 or http://dx.doi.org/10.2139/
ssrn.3208908.
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maintain adequate capital and liquidity
levels. Avoiding disruption in the
market for loans is a safety and
soundness issue, as affected State banks
would maintain the ability to sell loans
they originate in order to properly
maintain liquidity. Additionally,
securitizing or selling loans gives State
banks flexibility to comply with risk-
based capital requirements.

Similarly, the proposed rule is
expected to preserve State banks’ ability
to manage their liquidity. This is
important for a number of reasons. For
example, the ability to sell loans allows
State banks to increase their liquidity in
a crisis, to meet unusual deposit
withdrawal demands, or to pay
unexpected debts. The practice is useful
for many State banks, including those
that prefer to hold loans to maturity.
Any State bank could be faced with an
unexpected need to pay large debts or
deposit withdrawals, and the ability to
sell or securitize loans is a useful tool
in such circumstances.

Finally, the proposed rule would
support State banks’ ability to use loan
sales and securitization to diversify
their funding sources and address
interest-rate risk. The market for loan
sales and securitization is a lower-cost
source of funding for State banks, and
the proposed rule would support State
banks’ access to this market.

V. Request for Comment

The FDIC is inviting comment on all
aspects of the proposed rule.

VI. Regulatory Analysis

A. Regulatory Flexibility Act

The Regulatory Flexibility Act (RFA)
generally requires an agency, in
connection with a proposed rule, to
prepare and make available for public
comment an initial regulatory flexibility
analysis that describes the impact of a
proposed rule on small entities.4”
However, an initial regulatory flexibility
analysis is not required if the agency
certifies that the rule will not have a
significant economic impact on a
substantial number of small entities.8
The Small Business Administration
(SBA) has defined ‘““small entities” to
include banking organizations with total
assets of less than or equal to $600
million.49

475 U.S.C. 601 et seq.

485 U.S.C. 605(b).

49The SBA defines a small banking organization
as having $600 million or less in assets, where an
organization’s “assets are determined by averaging
the assets reported on its four quarterly financial
statements for the preceding year.” See 13 CFR
121.201 (as amended, effective August 19, 2019). In
its determination, the SBA “‘counts the receipts,
employees, or other measure of size of the concern

Generally, the FDIC considers a
significant effect to be a quantified effect
in excess of 5 percent of total annual
salaries and benefits per institution, or
2.5 percent of total non-interest
expenses. The FDIC believes that effects
in excess of these thresholds typically
represent significant effects for FDIC-
supervised institutions. The FDIC has
considered the potential impact of the
proposed rule on small entities in
accordance with the RFA. Based on its
analysis and for the reasons stated
below, the FDIC believes that this
proposed rule will not have a significant
economic impact on a substantial
number of small entities. Nevertheless,
the FDIC is presenting and inviting
comment on this initial regulatory
flexibility analysis.

Reasons Why This Action Is Being
Considered

The Second Circuit’s decision in
Madden v. Midland Funding has created
uncertainty as to the ability of an
assignee to enforce the interest rate
provisions of a loan originated by a
bank. Madden held that, under the facts
presented in that case, nonbank debt
collectors who purchase debt 5° from
national banks are subject to usury laws
of the debtor’s State > and do not
inherit the preemption protection vested
in the assignor national bank because
such State usury laws do not
“significantly interfere with a national
bank’s ability to exercise its power
under the [National Bank Act].” 52 The
court’s decision created uncertainty and
a lack of uniformity in secondary credit
markets. For additional discussion of
the reasons why this rulemaking is
being proposed please refer to
SUPPLEMENTARY INFORMATION Section II.F
in this Federal Register Notice entitled
“Need for Rulemaking and Rulemaking
Authority.”

Objectives and Legal Basis

The policy objective of the proposed
rule is to eliminate uncertainty
regarding the enforceability of loans
originated and sold by State banks. The
FDIC is proposing regulations that

whose size is at issue and all of its domestic and
foreign affiliates.” 13 CFR 121.103. Following these
regulations, the FDIC uses a covered entity’s
affiliated and acquired assets, averaged over the
preceding four quarters, to determine whether the
covered entity is “small” for the purposes of RFA.

50In Madden, the relevant debt was a consumer
debt (credit card) account.

51 A violation of New York’s usury laws also
subjected the debt collector to potential liability
imposed under the Fair Debt Collection Practices
Act, 15 U.S.C. 1692e, 1692f.

52 Madden, 786 F.3d at 251 (referencing Barnett
Bank of Marion City, N.A. v. Nelson, 517 U.S. 25,
33 (1996); Pac. Capital Bank, 542 F.3d at 533).

would implement sections 24(j) and 27
of the FDI Act. For additional
discussion of the objectives and legal
basis of the proposed rule please refer
to the SUPPLEMENTARY INFORMATION
sections I and II entitled ‘Policy
Obijectives” and “Background: Current
Regulatory Approach and Market
Environment,” respectively.

Number of Small Entities Affected

As of June 30, 2019, there were 4,206
State-chartered FDIC-insured depository
institutions, of which 3,171 have been
identified as ‘“‘small entities” in
accordance with the RFA.53 All 3,171
small State-chartered FDIC-insured
depository institutions are covered by
the proposed rule and therefore, could
be affected. However, only 48 small
State-chartered FDIC-insured depository
institutions are chartered in States
within the Second Circuit (New York,
Connecticut and Vermont) and
therefore, may have been directly
affected by ambiguities about the
practical implications of the Madden
decision. Moreover, only institutions
actively engaged in, or considering
making loans for which the contractual
interest rates could exceed State usury
limits, would be affected by the
proposed rule. Small State-chartered
FDIC-insured depository institutions
that are chartered in States outside the
Second Circuit, but that have made
loans to borrowers who reside in New
York, Connecticut and Vermont also
may be directly affected, but only to the
extent they are engaged in or
considering making loans for which
contractual interest rates could exceed
State usury limits. It is difficult to
estimate the number of small entities
that have been directly affected by
ambiguity resulting from Madden and
would be affected by the proposed rule
without complete and up-to-date
information on the contractual terms of
loans and leases held by small State-
chartered FDIC-insured depository
institutions, as well as present and
future plans to sell or transfer assets.
The FDIC does not have this
information.

Expected Effects

The proposed rule clarifies that the
determination of whether interest on a
loan is permissible under section 27 of
the FDI Act is made when the loan is
made, and that the permissibility of
interest under section 27 is not affected
by subsequent events such as changes in
State law or assignment of the loan. As
described below, this would be
expected to increase some small State

53 FDIC Call Report Data, June 30th, 2019.
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banks’ willingness to make loans with
contractual interest rates that could
exceed limits prescribed by State usury
laws, either at inception or contingent
on loan performance.

The FDIC is not aware of any broad
effects on credit availability having
occurred as a result of Madden. Thus, to
the extent the proposed rule contributes
to a return to the pre-Madden status
quo, broad effects on credit availability
are not expected. It is plausible,
however, that Madden could have
discouraged the origination and sale of
loan products whose contractual
interest rates could potentially exceed
State usury limits by small State-
chartered institutions in the Second
Circuit. The proposed rule could
increase the availability of such loans
from State banks, but the FDIC believes
the number of institutions materially
engaged in making loans of this type to
be small.

The small State-chartered institutions
that are affected would benefit from the
ability to sell such loans while assigning
to the buyer the right to enforce the
contractual loan interest rate. Without
the ability to assign the right to enforce
the contractual interest rate, the sale
value of such loans would be
substantially diminished. The proposed
rule is unlikely to pose any new
reporting, recordkeeping, or other
compliance requirements for small,
FDIC-supervised institutions.

Duplicative, Overlapping, or Conflicting
Federal Regulations

The FDIC has not identified any
Federal statutes or regulations that
would duplicate, overlap, or conflict
with the proposed revisions.

Discussion of Significant Alternatives

The FDIC believes the proposed
amendments will not have a significant
economic impact on a substantial
number of small FDIC-supervised
banking entities and therefore believes
that there are no significant alternatives
to the proposal that would reduce the
economic impact on small FDIC-
supervised banking entities.

The FDIC invites comments on all
aspects of the supporting information
provided in this section, and in
particular, whether the proposed rule
would have any significant effects on
small entities that the FDIC has not
identified.

B. Riegle Community Development and
Regulatory Improvement Act

Section 302 of the Riegle Community
Development and Regulatory
Improvement Act (RCDRIA) requires
that the Federal banking agencies,

including the FDIC, in determining the
effective date and administrative
compliance requirements of new
regulations that impose additional
reporting, disclosure, or other
requirements on insured depository
institutions, consider, consistent with
principles of safety and soundness and
the public interest, any administrative
burdens that such regulations would
place on depository institutions,
including small depository institutions,
and customers of depository
institutions, as well as the benefits of
such regulations.?* Subject to certain
exceptions, new regulations and
amendments to regulations prescribed
by a Federal banking agency which
impose additional reporting,
disclosures, or other new requirements
on insured depository institutions shall
take effect on the first day of a calendar
quarter which begins on or after the date
on which the regulations are published
in final form.55

The proposed rule would not impose
additional reporting or disclosure
requirements on insured depository
institutions, including small depository
institutions, or on the customers of
depository institutions. Accordingly,
section 302 of RCDRIA does not apply.
Nevertheless, the requirements of
RCDRIA will be considered as part of
the overall rulemaking process, and the
FDIC invites comments that will further
inform its consideration of RCDRIA.

C. Paperwork Reduction Act

In accordance with the requirements
of the Paperwork Reduction Act of 1995
(PRA), 44 U.S.C. 3501-3521, the FDIC
may not conduct or sponsor, and the
respondent is not required to respond
to, an information collection unless it
displays a currently valid Office of
Management and Budget (OMB) control
number. The proposed rule would not
require any information collections for
purposes of the PRA, and therefore, no
submission to OMB is required.

D. The Treasury and General
Government Appropriations Act, 1999—
Assessment of Federal Regulations and
Policies on Families

The FDIC has determined that the
proposed rule will not affect family
well-being within the meaning of
section 654 of the Treasury and General
Government Appropriations Act,
enacted as part of the Omnibus
Consolidated and Emergency
Supplemental Appropriations Act of
1999.56

5412 U.S.C. 4802(a).
5512 U.S.C. 4802(b).
56 Public Law 105-277, 112 Stat. 2681.

E. Plain Language

Section 722 of the Gramm-Leach-
Bliley Act57 requires the Federal
banking agencies to use plain language
in all proposed and final rulemakings
published in the Federal Register after
January 1, 2000. The FDIC invites your
comments on how to make this proposal
easier to understand. For example:

e Has the FDIC organized the material
to suit your needs? If not, how could the
material be better organized?

¢ Are the requirements in the
proposed regulation clearly stated? If
not, how could the regulation be stated
more clearly?

¢ Does the proposed regulation
contain language or jargon that is
unclear? If so, which language requires
clarification?

e Would a different format (grouping
and order of sections, use of headings,
paragraphing) make the regulation
easier to understand?

List of Subjects in 12 CFR Part 331

Banks, Banking, Deposits, Foreign
banking, Interest rates.

Authority and Issuance

m For the reasons stated above, the
Board of Directors of the Federal
Deposit Insurance Corporation proposes
to amend title 12 of the Code of Federal
Regulations by adding part 331 to read
as follows:

PART 331—FEDERAL INTEREST RATE
AUTHORITY

Sec.

331.1 Authority, purpose, and scope.
331.2 Definitions.

331.3 Application of host state law.
331.4 Interest rate authority.

Authority: 12 U.S.C. 1819(a)(Tenth),
1820(g), 1831d.

§ 331.1 Authority, purpose, and scope.

(a) Authority. The regulations in this
part are issued by the FDIC under
sections 9(a)(Tenth) and 10(g) of the
Federal Deposit Insurance Act (“FDI
Act”), 12 U.S.C. 1819(a)(Tenth), 1820(g),
to implement sections 24(j) and 27 of
the FDI Act, 12 U.S.C. 1831a(j), 1831d,
and related provisions of the Depository
Institutions Deregulation and Monetary
Control Act of 1980, Public Law 96-221,
94 Stat. 132 (1980).

(b) Purpose. Section 24(j) of the FDI
Act, as amended by the Riegle-Neal
Amendments Act of 1997, Public Law
105-24, 111 Stat. 238 (1997), was
enacted to maintain parity between
State banks and national banks
regarding the application of a host

57 Public Law 106-102, 113 Stat. 1338, 1471.
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State’s laws to branches of out-of-State
banks. Section 27 of the FDI Act was
enacted to provide State banks with
interest rate authority similar to that
provided to national banks under the
National Bank Act, 12 U.S.C. 85. The
regulations in this part clarify that State-
chartered banks and insured branches of
foreign banks have regulatory authority
in these areas parallel to the authority
of national banks under regulations
issued by the Office of the Comptroller
of the Currency, and address other
issues the FDIC considers appropriate to
implement these statutes.

(c) Scope. The regulations in this part
apply to State-chartered banks and
insured branches of foreign banks.

§331.2 Definitions.

For purposes of this part—

Home state means, with respect to a
State bank, the State by which the bank
is chartered.

Host state means a State, other than
the home State of a State bank, in which
the State bank maintains a branch.

Insured branch has the same meaning
as that term in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C. 1813.

Interest means any payment
compensating a creditor or prospective
creditor for an extension of credit,
making available a line of credit, or any
default or breach by a borrower of a
condition upon which credit was
extended. Interest includes, among
other things, the following fees
connected with credit extension or
availability: Numerical periodic rates;
late fees; creditor-imposed not sufficient
funds (NSF) fees charged when a
borrower tenders payment on a debt
with a check drawn on insufficient
funds; overlimit fees; annual fees; cash
advance fees; and membership fees. It
does not ordinarily include appraisal
fees, premiums and commissions
attributable to insurance guaranteeing
repayment of any extension of credit,
finders’ fees, fees for document
preparation or notarization, or fees
incurred to obtain credit reports.

Out-of-state state bank means, with
respect to any State, a State bank whose
home State is another State.

Rate on ninety-day commercial paper
means the rate quoted by the Federal
Reserve Board of Governors for ninety-
day A2/P2 nonfinancial commercial
paper.

State bank has the same meaning as
that term in section 3 of the Federal
Deposit Insurance Act, 12 U.S.C. 1813.

§331.3 Application of host state law.

The laws of a host State shall apply
to any branch in the host State of an out-
of-State State bank to the same extent as

such State laws apply to a branch in the
host State of an out-of-State national
bank. To the extent host State law is
inapplicable to a branch of an out-of-
State State bank in such host State
pursuant to the preceding sentence,
home State law shall apply to such
branch.

§ 331.4 Interest rate authority.

(a) Interest rates. In order to prevent
discrimination against State-chartered
depository institutions, including
insured savings banks, or insured
branches of foreign banks, if the
applicable rate prescribed in this section
exceeds the rate such State bank or
insured branch of a foreign bank would
be permitted to charge in the absence of
this paragraph, such State bank or
insured branch of a foreign bank may,
notwithstanding any State constitution
or statute which is preempted by section
27 of the Federal Deposit Insurance Act,
12 U.S.C. 1831d, take, receive, reserve,
and charge on any loan or discount
made, or upon any note, bill of
exchange, or other evidence of debt,
interest at a rate of not more than 1
percent in excess of the rate on ninety-
day commercial paper or at the rate
allowed by the laws of the State,
territory, or district where the bank is
located, whichever may be greater.

(b) Classes of institutions and loans.
A State bank or insured branch of a
foreign bank located in a State may
charge interest at the maximum rate
permitted to any State-chartered or
licensed lending institution by the law
of that State. If State law permits
different interest charges on specified
classes of loans, a State bank or insured
branch of a foreign bank making such
loans is subject only to the provisions of
State law relating to that class of loans
that are material to the determination of
the permitted interest. For example, a
State bank may lawfully charge the
highest rate permitted to be charged by
a State-licensed small loan company,
without being so licensed, but subject to
State law limitations on the size of loans
made by small loan companies.

(c) Effect on state law definitions of
interest. The definition of the term
interest in this part does not change how
interest is defined by the individual
States or how the State definition of
interest is used solely for purposes of
State law. For example, if late fees are
not interest under the State law of the
State where a State bank is located but
State law permits its most favored
lender to charge late fees, then a State
bank located in that State may charge
late fees to its intrastate customers. The
State bank also may charge late fees to
its interstate customers because the fees

are interest under the Federal definition
of interest and an allowable charge
under the State law of the State where
the bank is located. However, the late
fees would not be treated as interest for
purposes of evaluating compliance with
State usury limitations because State
law excludes late fees when calculating
the maximum interest that lending
institutions may charge under those
limitations.

(d) Corporate borrowers. A State bank
or insured branch of a foreign bank
located in a State whose State law
denies the defense of usury to a
corporate borrower may charge a
corporate borrower any rate of interest
agreed upon by the corporate borrower.

(e) Determination of interest
permissible under section 27. Whether
interest on a loan is permissible under
section 27 of the Federal Deposit
Insurance Act is determined as of the
date the loan was made. The
permissibility under section 27 of the
Federal Deposit Insurance Act of
interest on a loan shall not be affected
by any subsequent events, including a
change in State law, a change in the
relevant commercial paper rate after the
loan was made, or the sale, assignment,
or other transfer of the loan.

Federal Deposit Insurance Corporation.
By order of the Board of Directors.

Dated at Washington, DC, on November 19,
2019.

Annmarie H. Boyd,

Assistant Executive Secretary.

[FR Doc. 2019-25689 Filed 12—-5-19; 8:45 am]
BILLING CODE 6714-01-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R07-OAR-2019-0662; FRL-10002—
66—Region 7]

Air Plan Approval; Missouri;
Restriction of Emissions From Batch-
Type Charcoal Kilns

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Missouri State
Implementation Plan (SIP) received on
March 7, 2019. The submission revises
a Missouri regulation that establishes
emission limits for batch-type charcoal
kilns based on operational parameters to
reduce emissions of particulate matter
(PM,0), volatile organic compounds
(VOCs) and carbon monoxide (CO).
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Specifically, the revisions to the rule
add definitions specific to the rule,
update references to test methods,
remove the unnecessary use of
restrictive words, remove an obsolete
requirement which applied only during
the phase-in period of the rule that
ended December 31, 2005, clarify a
provision for an alternative operating
temperature, and make other minor
edits. These revisions are administrative
in nature and do not impact the
stringency of the SIP or air quality.
Approval of these revisions will ensure
consistency between state and federally-
approved rules.
DATES: Comments must be received on
or before January 6, 2020.
ADDRESSES: You may send comments,
identified by Docket ID No. EPA-R07—
OAR-2019-0662 to https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Instructions: All submissions received
must include the Docket ID No. for this
rulemaking. Comments received will be
posted without change to https://
www.regulations.gov/, including any
personal information provided. For
detailed instructions on sending
comments and additional information
on the rulemaking process, see the
“Written Comments” heading of the
SUPPLEMENTARY INFORMATION section of
this document.
FOR FURTHER INFORMATION CONTACT:
Tracey Casburn, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number (913) 551-7016;
email address casburn.tracey@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document “we,” “us,”
and “our” refer to the EPA.

Table of Contents

I. Written Comments

II. What is being addressed in this document?

III. Have the requirements for approval of a
SIP revision been met?

IV. What action is EPA taking?

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

I. Written Comments

Submit your comments, identified by
Docket ID No. EPA-R07-OAR-2019—
0662, at https://www.regulations.gov.
Once submitted, comments cannot be
edited or removed from Regulations.gov.
The EPA may publish any comment
received to its public docket. Do not
submit electronically any information
you consider to be Confidential
Business Information (CBI) or other
information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be

accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

II. What is being addressed in this
document?

The state revised title 10, division 10
of the code of state regulations, 10 CSR
10-6.330 “Restriction of Emissions from
Batch-Type Charcoal Kilns”, which
establishes emission limits for batch-
type charcoal kilns based on operational
parameters to reduce emissions of PM;y,
VOCs and CO. 10 CSR 10-6.330 is SIP
approved in the Code of Federal
Regulations at 40 CFR 52.1320(c). The
State submitted its revisions to 10 CSR
10-6.330 to the EPA as a SIP revision
on March 7, 2019. In this action, the
EPA is proposing to approve revisions
to the Missouri SIP received on March
7, 2019.

The revisions are administrative in
nature and do not impact air quality.
The EPA’s analysis of the revisions can
be found in the technical support
document (TSD) included in this
docket.

III. Have the requirements for approval
of a SIP revision been met?

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The state provided
public notice of the revisions from
August 1, 2018, to October 4, 2018, and
held a public hearing on September 27,
2018. The state received and addressed
four comments. As explained in more
detail in the TSD which is part of this
docket, the SIP revision submission
meets the substantive requirements of
the CAA, including section 110 and
implementing regulations.

IV. What action is EPA taking?

The EPA is proposing to amend the
Missouri SIP by approving the State’s
request to revise 10 CSR 10—

6.330, Restriction of Emissions From
Batch-Type Charcoal Kilns.” Approval
of these revisions will ensure
consistency between state and federally-

approved rules. The EPA has
determined that these changes will not
adversely impact air quality.

The EPA is processing this as a
proposed action because we are
soliciting comments on the action. Final
rulemaking will occur after
consideration of any comments.

V. Incorporation by Reference

In this document, the EPA is
proposing to include regulatory text in
an EPA final rule that includes
incorporation by reference. In
accordance with the requirements of 1
CFR 51.5, the EPA is proposing to
incorporate by reference the Missouri
State Implementation Plan and
Supplemental modeling analyses
described in the proposed amendments
to 40 CFR part 52 set forth below. The
EPA has made, and will continue to
make, these materials generally
available through www.regulations.gov
and at the EPA Region 7 Office (please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section of
this preamble for more information).

VI. Statutory and Executive Order
Reviews

Under the Clean Air Act (CAA), the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, if they meet the
criteria of the CAA. Accordingly, this
action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);
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¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference, Particulate
matter, Volatile organic compounds.

Dated: December 2, 2019.

James Gulliford,
Regional Administrator, Region 7.

For the reasons stated in the

preamble, the EPA proposes to amend
40 CFR part 52 as follows:

EPA-APPROVED MISSOURI REGULATIONS

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.
Subpart AA—Missouri

m 2.In §52.1320, the table in paragraph
(c) is amended by revising the entry
“10-6.330” to read as follows:

§52.1320 Identification of plan.
* * * * *
(C) * * %

Missouri cita- : State :
tion Title effective date EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri
10-6.330 ........ Restriction of Emis- 3/30/2019 [Date of publication of the final rule in the
sions From Batch- Federal Register], [Federal Register
type Charcoal citation of the final rule].
Kilns.
* * * * *

[FR Doc. 2019-26280 Filed 12-5-19; 8:45 am|
BILLING CODE 6560-50—-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 721

[EPA-HQ-OPPT-2019-0530; FRL-10001—
48]

RIN 2070-AB27

Significant New Use Rules on Certain
Chemical Substances (19-5.F)

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: EPA is proposing significant
new use rules (SNURs) under the Toxic
Substances Control Act (TSCA) for

certain chemical substances that were
the subject of premanufacture notices
(PMNs). They are either the subject of
Orders issued by EPA under TSCA or
have received a “not likely to present an
unreasonable risk’” determination
pursuant to TSCA. This action would
require persons who intend to
manufacture (defined by statute to
include import) or process any of these
chemical substances for an activity that
is proposed as a significant new use to
notify EPA at least 90 days before
commencing that activity. The required
notification initiates EPA’s evaluation of
the use, under the conditions of use for
that chemical substance, within the
applicable review period. Persons may
not commence manufacture or
processing for the significant new use
until EPA has conducted a review of the
notice, made an appropriate
determination on the notice, and has

taken such actions as are required by
that determination.

DATES: Comments must be received on
or before January 6, 2020.

ADDRESSES: Submit your comments,
identified by docket identification (ID)
number EPA-HQ-OPPT-2019-0530, by
one of the following methods:

e Federal eRulemaking Portal: http://
www.regulations.gov. Follow the online
instructions for submitting comments.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute.

e Mail: Document Gontrol Office
(7407M), Office of Pollution Prevention
and Toxics (OPPT), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.

e Hand Delivery: To make special
arrangements for hand delivery or
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delivery of boxed information, please
follow the instructions at http://
www.epa.gov/dockets/contacts.html.

Additional instructions on
commenting or visiting the docket,
along with more information about
dockets generally, is available at http://
www.epa.gov/dockets.

FOR FURTHER INFORMATION CONTACT: For
technical information contact: Kenneth
Moss, Chemical Control Division
(7405M), Office of Pollution Prevention
and Toxics, Environmental Protection
Agency, 1200 Pennsylvania Ave. NW,
Washington, DC 20460-0001; telephone
number: (202) 564—9232; email address:
moss.kenneth@epa.gov.

For general information contact: The
TSCA-Hotline, ABVI-Goodwill, 422
South Clinton Ave., Rochester, NY
14620; telephone number: (202) 554—
1404; email address: TSCA-Hotline@
epa.gov.

SUPPLEMENTARY INFORMATION:
I. General Information

A. Does this action apply to me?

You may be potentially affected by
this action if you manufacture, process,
or use the chemical substances
contained in this proposed rule. The
following list of North American
Industrial Classification System
(NAICS) codes is not intended to be
exhaustive, but rather provides a guide
to help readers determine whether this
document applies to them. Potentially
affected entities may include:

e Manufacturers or processors of one
or more subject chemical substances
(NAICS codes 325 and 324110), e.g.,
chemical manufacturing and petroleum
refineries.

This action may also affect certain
entities through pre-existing import
certification and export notification
rules under TSCA. Chemical importers
are subject to the TSCA section 13 (15
U.S.C. 2612) import certification
requirements promulgated at 19 CFR
12.118 through 12.127 and 19 CFR
127.28. Chemical importers must certify
that the shipment of the chemical
substance complies with all applicable
rules and orders under TSCA. Importers
of chemicals subject to final SNURs
must certify their compliance with the
SNUR requirements. The EPA policy in
support of import certification appears
at 40 CFR part 707, subpart B. In
addition, any persons who export or
intend to export a chemical substance
that is the subject of this proposed rule
on or after January 6, 2020 are subject
to the export notification provisions of
TSCA section 12(b) (15 U.S.C. 2611(b))
(see 40 CFR 721.20), and must comply
with the export notification

requirements in 40 CFR part 707,
subpart D.

B. What should I consider as I prepare
my comments for EPA?

1. Submitting CBI. Do not submit this
information to EPA through
regulations.gov or email. Clearly mark
the part or all of the information that
you claim to be CBI. For CBI
information in a disk or CD-ROM that
you mail to EPA, mark the outside of the
disk or CD-ROM as CBI and then
identify electronically within the disk or
CD-ROM the specific information that
is claimed as CBI. In addition to one
complete version of the comment that
includes information claimed as CBI, a
copy of the comment that does not
contain the information claimed as CBI
must be submitted for inclusion in the
public docket. Information so marked
will not be disclosed except in
accordance with procedures set forth in
40 CFR part 2.

2. Tips for preparing your comments.
When preparing and submitting your
comments, see the commenting tips at
http://www.epa.gov/dockets/
comments.html.

II. Background
A. What action is the Agency taking?

EPA is proposing these SNURs under
TSCA section 5(a)(2) for chemical
substances that were the subject of
PMNs. These proposed SNURs would
require persons to notify EPA at least 90
days before commencing the
manufacture or processing of a chemical
substance for any activity proposed as a
significant new use. Receipt of such
notices would allow EPA to assess risks
and, if appropriate, to regulate the
significant new use before it may occur.
Additional background regarding
SNURs is more fully set out in the
preamble to EPA’s first direct final
SNUR published in the Federal Register
issue of April 24, 1990 (55 FR 17376).
Consult that preamble for further
general information on the objectives,
rationale, and procedures for SNURs
and on the basis for significant new use
designations, including provisions for
developing test data.

B. What is the Agency’s authority for
taking this action?

Section 5(a)(2) of TSCA (15 U.S.C.
2604(a)(2)) authorizes EPA to determine
that a use of a chemical substance is a
“significant new use.” EPA must make
this determination by rule after
considering all relevant factors,
including the four bulleted TSCA
section 5(a)(2) factors listed in Unit III.

C. Applicability of General Provisions

General provisions for SNURs appear
in 40 CFR part 721, subpart A. These
provisions describe persons subject to
the proposed rule, recordkeeping
requirements, and exemptions to
reporting requirements, and
applicability of the rule to uses
occurring before the effective date of the
rule. Provisions relating to user fees
appear at 40 CFR part 700. Pursuant to
40 CFR 721.1(c), persons subject to
SNURs must comply with the same
SNUN requirements and EPA regulatory
procedures as submitters of PMNs under
TSCA section 5(a)(1)(A) (15 U.S.C.
2604(a)(1)(A)). In particular, these
requirements include the information
submission requirements of TSCA
sections 5(b) and 5(d)(1) (15 U.S.C.
2604(b) and 2604(d)(1)), the exemptions
authorized by TSCA sections 5(h)(1),
(h)(2), (h)(3), and (h)(5), and the
regulations at 40 CFR part 720. Once
EPA receives a SNUN, EPA must either
determine that the use is not likely to
present an unreasonable risk of injury
under the conditions of use for the
chemical substance or take such
regulatory action as is associated with
an alternative determination before the
manufacture or processing for the
significant new use can commence. In
the case of a determination other than
not likely to present unreasonable risk,
the applicable review period must also
expire before manufacturing or
processing for the new use may
commence. If EPA determines that the
use is not likely to present an
unreasonable risk, EPA is required
under TSCA section 5(g) to make public,
and submit for publication in the
Federal Register, a statement of EPA’s
findings.

III. Significant New Use Determination

TSCA section 5(a)(2) states that EPA’s
determination that a use of a chemical
substance is a significant new use must
be made after consideration of all
relevant factors, including:

¢ The projected volume of
manufacturing and processing of a
chemical substance.

e The extent to which a use changes
the type or form of exposure of human
beings or the environment to a chemical
substance.

e The extent to which a use increases
the magnitude and duration of exposure
of human beings or the environment to
a chemical substance.

e The reasonably anticipated manner
and methods of manufacturing,
processing, distribution in commerce,
and disposal of a chemical substance.

In determining significant new uses
for the chemical substances that are the


http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/contacts.html
http://www.epa.gov/dockets/comments.html
http://www.epa.gov/dockets/comments.html
http://www.epa.gov/dockets
http://www.epa.gov/dockets
mailto:TSCA-Hotline@epa.gov
mailto:TSCA-Hotline@epa.gov
mailto:moss.kenneth@epa.gov

Federal Register/Vol. 84, No. 235/Friday, December 6, 2019/Proposed Rules

66857

subject of these SNURs, EPA considered
relevant information about the toxicity
of the chemical substances and potential
human exposures and environmental
releases that may be associated with the
substances, in addition to the factors in
TSCA section 5(a)(2). Consistent with
TSCA section 5(f)(4), for those chemical
substances subject to an Order issued
under TSCA section 5(e), EPA is
proposing to identify any use not
conforming to the restrictions of the
order as a significant new use. For those
chemical substances that EPA has
determined ‘“not likely” to present an
unreasonable risk under the conditions
of use, EPA is proposing to identify
other circumstances that, while not
reasonably foreseen, would warrant
further EPA review before manufacture
or processing for such a use is
commenced.

IV. Substances Subject to This Proposed
Rule

EPA is proposing significant new use
and recordkeeping requirements for
certain chemical substances with
additions to 40 CFR part 721, subpart E.
In this unit, EPA provides the following
information for each chemical
substance:

e PMN number.

e Chemical name (generic name, if
the specific name is claimed as CBI).

e Chemical Abstracts Service (CAS)
Registry number (if assigned for non-
confidential chemical identities).

¢ Basis for the SNUR or basis for the
TSCA 5(e) Order.

¢ Potentially Useful Information. This
is information identified by EPA that
would help characterize the potential
health and/or environmental effects of
the chemical substance in support of a
request by the PMN submitter to modify
the Order, or if a manufacturer or
processor is considering submitting a
SNUN for a significant new use
designated by the SNUR.

e CFR citation assigned in the
regulatory text section of the proposed
rule. The regulatory text section of each
proposed rule specifies the activities
that would be designated as significant
new uses. Certain new uses, including
exceedance of production volume limits
(i.e., limits on manufacture volume) and
other uses designated in this proposed
rule, may be claimed as CBI.

These proposed rules include 19 PMN
substances that are subject to Orders
issued under TSCA section 5(e)(1)(A), as
required by the determinations made
under section 5(a)(3)(B). Those Orders
require protective measures to limit
exposures or otherwise mitigate the
potential unreasonable risk. The
proposed SNURs would identify as

significant new uses any manufacturing,
processing, use, distribution in
commerce, or disposal that does not
conform to the restrictions imposed by
the underlying Orders, consistent with
TSCA section 5(f)(4).

These proposed rules also include 8
PMN substances that received ‘not
likely to present an unreasonable risk”
determination in TSCA section
5(a)(3)(c). However, during the course of
these reviews, EPA identified concerns
for certain health and/or environmental
risks if the chemicals were not used
following the limitations identified by
the submitters in the notices. EPA did
not deem such uses as reasonably
foreseen the TSCA section 5(a)(3)(C)
determinations. The proposed SNURs
would identify as significant new uses
any manufacturing, processing, use,
distribution in commerce, or disposal
that does not conform to those same
limitations.

The chemicals subject to these
proposed SNURs are as follows:

PMN Number: P-16-541

Chemical Name: Soybean meal,
reaction products with phosphoric
trichloride.

CAS Number: 1962913-92-3.

Basis for action: The PMN states that
the use of the PMN substance will be as
a resin for adhesives used to bond
wood-based particle/chip/fiberboard
products. Based on estimated physical/
chemical properties of the PMN
substance, comparison to structurally
analogous chemical substances, and
analysis of analogous inorganic
phosphates, EPA has identified
concerns for aquatic toxicity at surface
water concentrations exceeding 22 parts
per billion (ppb) if the chemical
substance is not used following the
limitation noted. The condition of use of
the PMN substance as described in the
PMN includes the following protective
measure:

¢ No release of the PMN substance to
surface waters that exceed 22 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the environmental effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of
aquatic toxicity testing would help
characterize the potential environmental
effects of the PMN substance.

CFR Citation: 40 CFR 721.11420.

PMN Number: P-17-299

Chemical Name: 2-Propenoic acid,
alkyl, polymers with alkyl acrylate and
polyethylene glycol methacrylate alkyl
ether (generic).

CAS Number: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a paint
additive. Based on estimated physical/
chemical properties of the PMN
substance and the comparison to
structurally analogous chemical
substances, EPA has identified concerns
for developmental effects, blood
clotting, and irritation if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

1. No domestic manufacture of the
PMN substance;

2. No use of the PMN substance other
than as a thickener in paint;

3. No use of the PMN substance in
concentrations greater than 1% in
formulated product; and,

4. No manufacturing, processing, or
use of the PMN substance that generates
a dust, mist, or aerosol.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substance
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of acute
inhalation toxicity and developmental
toxicity testing would help characterize
the potential health effects of the PMN
substance.

CFR Citation: 40 CFR 721.11421.

PMN Number: P-17-393

Chemical name: Alkanediamine,
dialkyl-, polymer with .alpha.-hydro-
.omega.-[(1-0xo-2-propen-1-
ylJoxylpoly(oxy-1,2-ethanediyl) ether
with substituted alkyl-
substitutedalkanediol, reaction products
with alkyl-alkanamine (generic).

CAS number: Not available.

Effective date of TSCA section 5(e)
Order: August 22, 2019.

Basis for TSCA section 5(e) Order:
The PMN states that the generic (non-
confidential) use of the substance will
be as a UV curable coating resin. Based
on the physical/chemical properties of
the PMN substance and comparison to
structurally analogous chemical
substances, EPA has identified concerns
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for lung effects, skin and eye irritation,
and respiratory and dermal
sensitization. Based on Structural
Activity Relationships (SAR) analysis
on analogous substances, EPA predicts
toxicity to aquatic organisms may occur
at concentrations that exceed 1 ppb. The
Order was issued under TSCA sections
5(a)(3)(B)(i1)(I) and 5(e)(1)(A)(iD)(D),
based on a finding that in the absence
of sufficient information to permit a
reasoned evaluation, the substance may
present an unreasonable risk of injury to
human health and the environment. To
protect against these risks, the Order
requires:

1. No manufacture the PMN substance
with an average molecular weight less
than 1,000 Daltons and with no more
than 10% below 500 Daltons;

2. Use of the PMN substance only for
the confidential use specified in the
Order;

3. Use of National Institute for
Occupational Safety and Health
(NIOSH)-certified respirator with an
Applied Protection Factor (APF) of at
least 1,000 where there is potential for
inhalation exposure or compliance with
a NCEL of 0.039 mg/m3 as an 8-hour
time-weighted average (TWA) to prevent
inhalation exposure;

4. Establishment of a hazard
communication program, including
human health precautionary statements
on each label and in the SDS; and

5. No release of the PMN substance
into surface waters of the United States
in concentrations that exceed 1 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of these protective measures.

Potentially Useful Information: EPA
has determined that certain information
may be potentially useful to characterize
the health and environmental effects of
the PMN substance in support of a
request by the PMN submitter to modify
the Order, or if a manufacturer or
processor is considering submitting a
SNUN for a significant new use that
would be designated by this SNUR. EPA
has determined that the results of
aquatic toxicity, pulmonary toxicity,
and sensitization testing would help

EPA determine the potential human and
environmental effects of the PMN
substance. Although the Order does not
require this information, the Order’s
restrictions remain in effect until the
Order is modified or revoked by EPA
based on submission of this or other
relevant information.

CFR citation: 40 CFR 721.11422.

PMN Number: P-18-172

Chemical Name: Calcium, carbonate
2-ethylhexanoate neodecanoate
propionate complexes.

CAS Number: Not available.

Basis for action: The PMN states that
the use of the PMN substance will be as
an auxiliary drier for architectural
pains, industrial coatings and stains.
Based on estimated physical/chemical
properties of the PMN substance,
analysis of available data on an
analogue of a component of the new
chemical substance, and analysis of
analogous chemicals, EPA has identified
concerns for liver and developmental
effects and irritation if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

1. Use of the PMN substance only for
the use specified in the PMN; and

2. No use of the PMN substance in a
consumer product.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substance
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of
solution pH, specific target organ
toxicity, skin irritation, eye irritation,
and developmental/reproductive
toxicity testing would help characterize
the potential health effects of the PMN
substance.

CFR Citation: 40 CFR 721.11423.

PMN Numbers: P-18-387 and P-18-388

Chemical Names: Alkanal, reaction
products with alkanediyl bis[alkyl-
tris(alkyl-heterocycle)-1,3,5-triazine-
2,4,6-triamine and hydrogen peroxide
(generic) (P-18-387) and 1,3,5-Triazine-
2,4 ,6-triamine, alkanediyl bis[alkyl-
tris(alkyl-heterocycle)-, allyl derivs.,
oxidized, hydrogenated (generic) (P-18—
388).

CAS Numbers: Not available.

Basis for action: The PMNs state that
the generic (non-confidential) use of the
PMN substances will be as plastic
additives. Based on the estimated
physical/chemical properties of the
PMN substances, available data on the
new chemical substances, and
comparison with structurally analogous
chemical substances, EPA has identified
concerns for lung effects if the chemical
substances are not used following the
limitation noted. The conditions of use
of the PMN substances as described in
the PMNs includes the following
protective measure:

e Use of a NIOSH-certified respirator
with an APF of at least 50 where there
is a potential for inhalation exposure.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substances
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of
pulmonary effects testing would help
characterize the potential health effects
of the PMN substances.

CFR Citations: 40 CFR 721.11424 (P—
18-387) and 40 CFR 721.11425 (P-18—
388).

PMN Numbers: P-19-86, P-19-87, P—
19-89, P-19-90, P-19-91, P-19-92, P-
19-93, P-19-97, P-19-100, P-19-101, P-
19-102, P-19-103, P-19-104, P-19-105,
P-19-106, P-19-107, P-19-108, P-19-
110

PMN No.

Chemical name

CAS No.

Halogenated sodium benzene alkyl carboxylate (generic)
Halogenated sodium benzene alkyl carboxylate (generic) ....
Halogenated sodium benzene alkyl carboxylate (generic) ....
Halogenated sodium benzoate (generic) ........cccceceeveenuncnne

Halogenated benzene alkylcarboxylic acid (generic) ..
Halogenated benzene alkylcarboxylic acid (generic) ..
Halogenated benzoic acid (generic)
Halogenated alkylbenzoic acid, ethyl ester (generic)
Halogenated alkylbenzoic acid, ethyl ester (generic)
Halogenated alkylbenzoic acid, ethyl ester (generic)
Halogenated alkylbenzoic acid, ethyl ester (generic) ..
Halogenated benzoic acid, ethyl ester (generic)

Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
Not available.
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Chemical name CAS No.
Halogenated alkylbenzoic acid, ethyl ester (GeNneriC) ... Not available.
Halogenated benzoic acid, ethyl ester (generic) ........... Not available.
Halogenated alkylbenzoic acid, ethyl ester (generic) .... Not available.
Halogenated alkylbenzoic acid, ethyl ester (generic) .... Not available.
Halogenated alkylbenzoic acid, ethyl ester (generic) .... Not available.
Halogenated benzoic acid, ethyl €Ster (GENEIIC) ........oooiiiiiiiiiiiee e Not available.

Effective Date of TSCA section 5(¢e)
Order: August 21, 2019.

Basis for action: The PMNss state that
the generic (non-confidential) use of the
PMN substances will be: To monitor oil
and gas well performance (P—19-86, P—
19-87, P-19-89 and P-19-90), as well
performance tracers (P-19-91 through
P-19-93), and as well performance
monitors (P-19-97, P-19-100 through
P-19-108 and P-19-110). Based on the
estimated physical/chemical properties
of the PMN substances and comparison
with structurally analogous chemical
substances, EPA has identified concerns
for neurotoxicity, irritation to skin, eyes,
lungs, and mucous membranes,
developmental toxicity, kidney toxicity
(P-19-86, P-19-87, P-19-89, P-19-91
and P-19-92) and aquatic toxicity at
concentrations that exceed 14 ppb (P—
19-97, P-19-100 through P-19-108 and
P-19-110) if the chemical substances
are not used following the limitation
noted. The Order was issued under
TSCA sections 5(a)(3)(B)(ii)(I) and
5(e)(1)(A)(ii)(1), based on a finding that
in the absence of sufficient information
to permit a reasoned evaluation, the
substances may present an unreasonable
risk of injury to human health or the
environment. To protect against these
risks, the Order requires:

1. No manufacture of the PMN
substances without including
engineering controls processes as
described in the PMNs;

2. Refrain from manufacturing
(including import), processing or using
the PMN substances other than as
identified in the Order;

3. No manufacture beyond the
confidential annual manufacture
volume identified in the Order (P-19-91
through P-19-93);

4. Submission to EPA of certain
toxicity testing before exceeding the
confidential manufacture volumes
identified in the Order (P-19-86, P-19—
87, P-19-89 through P-19-93, P-19-97,
P-19-100 through P-19-108 and P-19-
110);

5. Use of personal protective
equipment for workers where there is a
potential for dermal exposure for the
PMN substances specified in the Order
(P—19-91 through P-19-93);

6. Use of NIOSH-certified respirators
for workers where there is a potential

for inhalation exposure for the PMN
substances specified in the Order or
compliance with a NCEL of 0.0273 mg/
m?3 as an 8-hour time-weighted average
to prevent inhalation exposure (P-19-91
through P—19-93);

7. Establishment and use of a hazard
communication program, including
human health precautionary statements
on each label and in the SDS;

8. No manufacture or use of the PMN
substances other than in liquid
formulations (P-86, P-19-87, P—19-89
and P-19-90); and

9. No release of the PMN substances
resulting in a combined concentration of
14 parts per billion (ppb) (P-19-97, P—
19-100 through P-19-108 and P-19-
110).

The proposed SNUR would designate
as a “‘significant new use” the absence
protective measures.

Potentially useful information: EPA
has determined that certain information
about the environmental and health
effects of the PMN substances may be
potentially useful in support of a
request by the PMN submitter to modify
the Order, or if a manufacturer or
processor is considering submitting a
SNUN for a significant new use that
would be designated by this SNUR. The
submitter has agreed not to exceed
certain production volume limits
without performing specific
reproduction/developmental,
inhalation, and aquatic toxicity testing.
EPA has also determined that the results
of specific aquatic toxicity, skin
irritation, eye damage, neurotoxicity,
and reproductive/developmental
toxicity testing may be potentially
useful to characterize the environmental
and human health effects of the PMN
substances. Although the Order does not
require these tests, the Order’s
restrictions remain in effect until the
Order is modified or revoked by EPA
based on submission of this or other
relevant information.

CFR Citations: 40 CFR 721.11426 (P—
19-86); 40 CFR 721.11427 (P-19-87); 40
CFR 721.11428 (P-19-89); 40 CFR
721.11429 (P-19-90); 40 CFR 721.11430
(P-19-91); 40 CFR 721.11431 (P-19-92);
40 CFR 721.11432 (P-19-93); 40 CFR
721.11433 (P-19-97); 40 CFR 721.11434
(P-19-100); 40 CFR 721.11435 (P-19—
101); 40 CFR 721.11436 (P-19-102); 40

CFR 721.114237 (P-19-103); 40 CFR
721.11438 (P-19-104); 40 CFR
721.11439 (P—19-105); 40 CFR
721.11440 (P-19-106); 40 CFR
721.11441 (P-19-107); 40 CFR
721.11442 (P—19-108); and 40 CFR
721.11443 (P-19-110).

PMN Number: P-19-99

Chemical Name: Propanoic acid, 3-
hydroxy-2-(hydroxymethyl)-2-methyl-,
polymer with dimethyl carbonate, 1,2-
ethanediamine, 2-ethyl-2-
(hydroxymethyl)-1,3-propanediol, 1,6-
hexanediol and 1,1’-methylenebis[4-
isocyanatocyclohexane], compd. with
N,N-diethylethanamine.

CAS Number: 1178511-46—0.

Basis for action: The PMN states that
the use of the PMN substance will be as
a clear coat for wood. Based on
estimated physical/chemical properties
of the PMN substance and analysis of
analogous chemicals, EPA has identified
concerns for irritation and corrosion and
developmental toxicity if the chemical
substance is not used following the
limitations noted. The conditions of use
of the PMN substance as described in
the PMN include the following
protective measures:

1. Use of the PMN substance only for
the use specified in the PMN; and

2. No use of the PMN substance in a
consumer product.

The proposed SNUR would designate
as a “significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substance
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of
specific target organ toxicity, skin
irritation, eye damage, and pulmonary
effects testing would help characterize
the potential health effects of the PMN
substance.

CFR C(itation: 40 CFR 721.11444.

PMN Number: P-19-118

Chemical Name: Substituted
polyalkylenepoly, reaction products
with alkene polymer (generic).

CAS Number: Not available.
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Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a component
of lubricant. Based on estimated
physical/chemical properties of the
PMN substance, test data on the new
chemical substance, and analysis of
analogous polycationic polymers, EPA
has identified concerns for skin and eye
irritation and lung toxicity if the
chemical substance is not used
following the limitation noted. The
condition of use of the PMN substance
as described in the PMN includes the
following protective measure:

¢ No manufacture, processing, or use
of the PMN substance that results in
inhalation exposures.

The proposed SNUR would designate
as a “significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize
the health effects of the PMN substance
if a manufacturer or processor is
considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of skin
irritation, eye damage, and pulmonary
effects testing would help characterize
the potential health effects of the PMN
substance.

CFR Citation: 40 CFR 721.11445.

PMN Number: P-19-120

Chemical Name: Alkenoic acid,
polymer with alkanediyl bis substituted
alkylene bis heteromonocycle,
substituted carbomonocycle and
(alkylalkenyl) carbomonocycle, alkali
metal salt (generic).

CAS Number: Not available.

Basis for action: The PMN states that
the generic (non-confidential) use of the
PMN substance will be as a component
of ink. Based on estimated physical/
chemical properties of the PMN
substance, comparison to structurally
analogous chemical substances, and
analysis of analogous polyanionic
polymers, EPA has identified concerns
for aquatic toxicity at surface water
concentrations exceeding 78 parts per
billion (ppb) if the chemical substance
is not used following the limitation
noted. The condition of use of the PMN
substance as described in the PMN
includes the following protective
measure:

¢ No release of the PMN substance to
surface waters that exceed 78 ppb.

The proposed SNUR would designate
as a “‘significant new use” the absence
of this protective measure.

Potentially useful information: EPA
has determined that certain information
may be potentially useful to characterize

the environmental effects of the PMN
substance if a manufacturer or processor
is considering submitting a SNUN for a
significant new use that would be
designated by this proposed SNUR. EPA
has determined that the results of
aquatic toxicity would help characterize
the potential environmental effects of
the PMN substance.

CFR Citation: 40 CFR 721.11446.

V. Rationale and Objectives of the
Proposed Rule

A. Rationale

During review of the PMNs submitted
for the chemical substances that are
subject to these proposed SNURs, EPA
concluded that for 19 chemical
substances regulation was warranted
under TSCA section 5(e), pending the
development of information sufficient to
make reasoned evaluations of the health
or environmental effects of the chemical
substances. The basis for such findings
is outlined in Unit IV. Based on these
findings, TSCA section 5(e) Orders
requiring the use of appropriate
exposure controls were negotiated with
the PMN submitters. As a general
matter, EPA believes it is necessary to
follow TSCA section 5(e) Orders with a
SNUR that identifies the absence of
those protective measures as Significant
New Uses to ensure that all
manufacturers and processors—not just
the original submitter—are held to the
same standard.

During review of the other eight
chemical substances that are the subject
of these SNURs and as further discussed
in Unit IV, EPA identified certain
circumstances that raised potential risk
concerns. EPA determined that
deviations from the limitations
identified in the submissions could
result in changes in the type or form of
exposure to the chemical substances
and/or increased exposures to the
chemical substances and/or changes in
the reasonably anticipated manner and
methods of manufacturing, processing,
distribution in commerce, and disposal
of the chemical substances, and
therefore warranted SNURs. The SNURs
would identify as significant new uses
any manufacturing, processing, use,
distribution in commerce, or disposal
that does not conform to the certain
limitations in the submission.

B. Objectives

EPA is proposing these SNURs for
specific chemical substances which
have undergone premanufacture review
because the Agency wants to achieve
the following objectives with respect to
the significant new uses that would be
designated in this proposed rule:

e EPA would receive notice of any
person’s intent to manufacture or
process a listed chemical substance for
the described significant new use before
that activity begins.

e EPA would be required to review
and evaluate data submitted in a SNUN
before the notice submitter begins
manufacturing or processing a listed
chemical substance for the described
significant new use.

e EPA would be required to either
determine that the prospective
manufacture or processing is not likely
to present an unreasonable risk, or to
take necessary regulatory action
associated with any other
determination, before the described
significant new use of the chemical
substance occurs.

Issuance of a SNUR for a chemical
substance does not signify that the
chemical substance is listed on the
TSCA Chemical Substance Inventory
(TSCA Inventory). Guidance on how to
determine if a chemical substance is on
the TSCA Inventory is available on the
internet at http://www.epa.gov/opptintr/
existingchemicals/pubs/tscainventory/
index.html.

VI. Applicability of the Proposed
Significant New Use Designation

To establish a significant new use,
EPA must determine that the use is not
ongoing. The chemical substances
subject to this proposed rule have
undergone premanufacture review. In
cases where EPA has not received a
notice of commencement (NOC) and the
chemical substance has not been added
to the TSCA Inventory, no person may
commence such activities without first
submitting a PMN. Therefore, for
chemical substances for which an NOC
has not been submitted EPA concludes
that the designated significant new uses
are not ongoing.

When chemical substances identified
in this proposed rule are added to the
TSCA Inventory, EPA recognizes that,
before the rule is effective, other persons
might engage in a use that has been
identified as a significant new use.
However, TSCA section 5(e) Orders
have been issued for 19 of the 27
chemical substances, and the PMN
submitters are prohibited by the TSCA
section 5(e) Orders from undertaking
activities which would be designated as
significant new uses. The identities of
24 of the 27 chemical substances subject
to this proposed rule have been claimed
as confidential (per 40 CFR 720.85) for
a chemical substance covered by this
action. Based on this, the Agency
believes that it is highly unlikely that
any of the significant new uses


http://www.epa.gov/opptintr/existingchemicals/pubs/tscainventory/index.html
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described in the regulatory text of this
proposed rule are ongoing.

Therefore, EPA designates December
6, 2019 as the cutoff date for
determining whether the new use is
ongoing. The objective of EPA’s
approach is to ensure that a person
cannot defeat a SNUR by initiating a
significant new use before the effective
date of the final rule.

Persons who begin commercial
manufacture or processing of the
chemical substances for a significant
new use identified as of that date would
have to cease any such activity upon the
effective date of the final rule. To
resume their activities, these persons
would have to first comply with all
applicable SNUR notification
requirements and wait until EPA has
conducted a review of the notice, made
an appropriate determination on the
notice, and has taken such actions as are
required with that determination.

VII. Development and Submission of
Information

EPA recognizes that TSCA section 5
does not require developing any
particular new information (e.g.,
generating test data) before submission
of a SNUN. There is an exception:
Development of test data is required
where the chemical substance subject to
the SNUR is also subject to a rule, order
or consent agreement under TSCA
section 4 (see TSCA section 5(b)(1)).

In the absence of a TSCA section 4
test rule covering the chemical
substance, persons are required only to
submit information in their possession
or control and to describe any other
information known to or reasonably
ascertainable by them (see 40 CFR
720.50). However, upon review of PMNs
and SNUNSs, the Agency has the
authority to require appropriate testing.
Unit IV. lists potentially useful
information identified by EPA that
would help characterize the potential
health and/or environmental effects of
the PMN/SNUN substance for all of the
listed SNURs. EPA recognizes that the
2016 Lautenberg Amendments have led
to modifications in our approach to
testing requirements, including an
increased consideration of alternatives
to vertebrate testing. Descriptions of
tests/information needs are provided for
informational purposes only and EPA
strongly encourages persons, before
performing any testing, to consult with
the Agency pertaining to protocol
selection. Pursuant to TSCA section
4(h), which pertains to reduction of
testing in vertebrate animals, EPA
encourages consultation with the
Agency on the use of alternative test
methods and strategies (also called New

Approach Methodologies, or NAMs), if
available, to generate the potentially
useful information. EPA encourages
dialogue with Agency representatives to
help determine how best the submitter
can meet both the data needs and the
objective of TSCA section 4(h). To
access the OCSPP test guidelines
referenced in this document
electronically, please go to http://
www.epa.gov/ocspp and select “Test
Methods and Guidelines.” The
Organisation for Economic Co-operation
and Development test guidelines are
available from the OECD Bookshop at
http://www.oecdbookshop.org or
SourceOECD at http://
www.sourceoecd.org.

The potentially useful information
listed in Unit IV. may not be the only
means of addressing the potential risks
of the chemical substance. EPA
recommends that potential SNUN
submitters contact EPA early enough so
that they will be able to conduct the
appropriate tests.

SNUN submitters should be aware
that EPA will be better able to evaluate
SNUNSs which provide detailed
information on the following:

e Human exposure and
environmental release that may result
from the significant new use of the
chemical substances.

VIII. SNUN Submissions

According to 40 CFR 721.1(c), persons
submitting a SNUN must comply with
the same notification requirements and
EPA regulatory procedures as persons
submitting a PMN, including
submission of test data on health and
environmental effects as described in 40
CFR 720.50. SNUNs must be submitted
on EPA Form No. 7710-25, generated
using e-PMN software, and submitted to
the Agency in accordance with the
procedures set forth in 40 CFR 720.40
and 721.25. E-PMN software is
available electronically at http://
www.epa.gov/opptintr/newchems.

IX. Economic Analysis

EPA has evaluated the potential costs
of establishing SNUN requirements for
potential manufacturers and processors
of the chemical substances subject to
this proposed rule. EPA’s complete
economic analysis is available in the
docket under docket ID number EPA—
HQ-OPPT-2019-0530.

X. Statutory and Executive Order
Reviews

Additional information about these
statutes and Executive Orders can be
found at https://www.epa.gov/laws-
regulations-and-executive-orders.

A. Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulations
and Regulatory Review

This proposed rule would establish
SNURs for several new chemical
substances that were the subject of
PMNs and TSCA section 5(e) Orders.
The Office of Management and Budget
(OMB) has exempted these types of
actions from review under Executive
Orders 12866 (58 FR 51735, October 4,
1993) and 13563 (76 FR 3821, January
21, 2011).

B. Paperwork Reduction Act (PRA)

According to the PRA (44 U.S.C. 3501
et seq.), an agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
that requires OMB approval under the
PRA, unless it has been approved by
OMB and displays a currently valid
OMB control number. The OMB control
numbers for EPA’s regulations in title 40
of the CFR, after appearing in the
Federal Register, are listed in 40 CFR
part 9, and included on the related
collection instrument or form, if
applicable.

The information collection activities
in this proposed rule have already been
approved by OMB pursuant to the PRA
under OMB control number 2070-0012
(EPA ICR No. 574). This action does not
impose any burden requiring additional
OMB approval. If an entity were to
submit a SNUN to the Agency, the
annual burden is estimated to average
between 30 and 170 hours per response.
This burden estimate includes the time
needed to review instructions, search
existing data sources, gather and
maintain the data needed, and
complete, review, and submit the
required SNUN.

Send any comments about the
accuracy of the burden estimate, and
any suggested methods for minimizing
respondent burden, including through
the use of automated collection
techniques, to the Director, Regulatory
Support Division, Office of Mission
Support (2822T), Environmental
Protection Agency, 1200 Pennsylvania
Ave. NW, Washington, DC 20460-0001.
Please remember to include the OMB
control number in any correspondence,
but do not submit any completed forms
to this address.

C. Regulatory Flexibility Act (RFA)

Pursuant to RFA section 605(b) (5
U.S.C. 601 et seq.), the Agency hereby
certifies that promulgation of this
proposed SNUR would not have a
significant adverse economic impact on
a substantial number of small entities.


https://www.epa.gov/laws-regulations-and-executive-orders
https://www.epa.gov/laws-regulations-and-executive-orders
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http://www.sourceoecd.org
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The requirement to submit a SNUN
applies to any person (including small
or large entities) who intends to engage
in any activity described in the final
rule as a “significant new use.” Because
these uses are “‘new,” based on all
information currently available to EPA,
it appears that no small or large entities
presently engage in such activities. A
SNUR requires that any person who
intends to engage in such activity in the
future must first notify EPA by
submitting a SNUN. Although some
small entities may decide to pursue a
significant new use in the future, EPA
cannot presently determine how many,
if any, there may be. However, EPA’s
experience to date is that, in response to
the promulgation of SNURs covering
over 1,000 chemicals, the Agency
receives only a small number of notices
per year. For example, the number of
SNUNSs received was seven in Federal
fiscal year (FY) 2013, 13 in FY2014, six
in FY2015, 10 in FY2016, 14 in FY2017,
and 18 in FY2018 and only a fraction of
these were from small businesses. In
addition, the Agency currently offers
relief to qualifying small businesses by
reducing the SNUN submission fee from
$16,000 to $2,800. This lower fee
reduces the total reporting and
recordkeeping of cost of submitting a
SNUN to about $10,116 for qualifying
small firms. Therefore, the potential
economic impacts of complying with
this proposed SNUR are not expected to
be significant or adversely impact a
substantial number of small entities. In
a SNUR that published in the Federal
Register of June 2, 1997 (62 FR 29684)
(FRL-5597-1), the Agency presented its
general determination that final SNURs
are not expected to have a significant
economic impact on a substantial
number of small entities, which was
provided to the Chief Counsel for
Advocacy of the Small Business
Administration.

D. Unfunded Mandates Reform Act
(UMRA)

Based on EPA’s experience with
proposing and finalizing SNURs, State,
local, and Tribal governments have not
been impacted by these rulemakings,
and EPA does not have any reasons to
believe that any State, local, or Tribal
government will be impacted by this
action. As such, EPA has determined
that this proposed rule would not
impose any enforceable duty, contain
any unfunded mandate, or otherwise
have any effect on small governments
subject to the requirements of UMRA
sections 202, 203, 204, or 205 (2 U.S.C.
1501 et seq.).

E. Executive Order 11632: Federalism

This proposed rule would not have a
substantial direct effect on States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132 (64 FR 43255,
August 10, 1999).

F. Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This proposed rule would not have
Tribal implications because it is not
expected to have substantial direct
effects on Indian Tribes. This proposed
rule would not significantly nor
uniquely affect the communities of
Indian Tribal governments, nor would it
involve or impose any requirements that
affect Indian Tribes. Accordingly, the
requirements of Executive Order 13175
(65 FR 67249, November 9, 2000), do
not apply to this action.

G. Executive Order 13045: Protection of
Children From Environmental Health
Risks and Safety Risks

This proposed rule is not subject to
Executive Order 13045 (62 FR 19885,
April 23, 1997), because this is not an
economically significant regulatory
action as defined by Executive Order
12866, and this action does not address
environmental health or safety risks
disproportionately affecting children.

H. Executive Order 13211: Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

This proposed rule is not subject to
Executive Order 13211 (66 FR 28355,
May 22, 2001), because this proposed
rule is not expected to affect energy
supply, distribution, or use and because
this proposed rule is not a significant
regulatory action under Executive Order
12866.

I. National Technology Transfer and
Advancement Act (NTTAA)

Since this proposed rule would not
involve any technical standards,
NTTAA section 12(d) (15 U.S.C. 272
note) does not apply to this action.

J. Executive Order 12898: Federal
Actions To Address Environmental
Justice in Minority Populations and
Low-Income Populations

This proposed rule does not entail
special considerations of environmental
justice related issues as delineated by
Executive Order 12898 (59 FR 7629,
February 16, 1994).

List of Subjects in 40 CFR Part 721

Environmental protection, Chemicals,
Hazardous substances, Reporting and
recordkeeping requirements.

Dated: November 21, 2019.
Tala Henry,

Deputy Director, Office of Pollution
Prevention and Toxics.

Therefore, it is proposed that 40 CFR
chapter I be amended as follows:

PART 721—[AMENDED]

m 1. The authority citation for part 721
continues to read as follows:

Authority: 15 U.S.C. 2604, 2607, 2613, and
2625(c).

m 2. Add §§721.11420 through
721.11446 to subpart E to read as
follows:

Subpart E—Significant New Uses for
Specific Chemical Substances

Sec.
* * * * *

721.11420 Soybean meal, reaction products
with phosphoric trichloride

721.11421 2-Propenoic acid, alkyl,
polymers with alkyl acrylate and
polyethylene glycol methacrylate alkyl
ether (generic)

721.11422 Alkanediamine, dialkyl-,
polymer with .alpha.-hydro-.omega.-[(1-
oxo-2-propen-1-yl)oxylpoly(oxy-1,2-
ethanediyl) ether with substituted alkyl-
substitutedalkanediol, reaction products
with alkyl-alkanamine (generic)

721.11423 Calcium, carbonate 2-
ethylhexanoate neodecanoate propionate
complexes

721.11424 Alkanal, reaction products with
alkanediyl bis[alkyl-tris(alkyl-
heterocycle)-1,3,5-triazine-2,4,6-triamine
and hydrogen peroxide (generic)

721.11425 1,3,5-Triazine-2,4,6-triamine,
alkanediyl bis[alkyl-tris(alkyl-
heterocycle)-, allyl derivs., oxidized,
hydrogenated (generic)

721.11426 Halogenated sodium benzene
alkyl carboxylate (generic) (P—19-86)

721.11427 Halogenated sodium benzene
alkyl carboxylate (generic) (P-19-87)

721.11428 Halogenated sodium benzene
alkyl carboxylate (generic) (P—19-89)

721.11429 Halogenated sodium benzoate
(generic) (P—19-90)

721.11430 Halogenated benzene
alkylcarboxylic acid (generic) (P—-19-91)

721.11431 Halogenated benzene
alkylcarboxylic acid (generic) (P-19-92)

721.11432 Halogenated benzoic acid
(generic) (P-19-93)

721.11433 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-97)

721.11434 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-100)

721.11435 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-101)

721.11436 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-102)

721.11437 Halogenated benzoic acid, ethyl
ester (generic) (P-19-103)
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721.11438 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-104)

721.11439 Halogenated benzoic acid, ethyl
ester (generic) (P-19-105)

721.11440 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P—-19-106)

721.11441 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-107)

721.11442 Halogenated alkylbenzoic acid,
ethyl ester (generic) (P-19-108)

721.11443 Halogenated benzoic acid, ethyl
ester (generic) (P-19-110)

721.11444 Propanoic acid, 3-hydroxy-2-
(hydroxymethyl)-2-methyl-, polymer
with dimethyl carbonate, 1,2-
ethanediamine, 2-ethyl-2-
(hydroxymethyl)-1,3-propanediol, 1,6-
hexanediol and 1,1’-methylenebis[4-
isocyanatocyclohexane], compd. with
N,N-diethylethanamine

721.11445 Substituted polyalkylenepoly,
reaction products with alkene polymer
(generic)

721.11446 Alkenoic acid, polymer with
alkanediyl bis substituted alkylene bis
heteromonocycle, substituted
carbomonocycle and (alkylalkenyl)
carbomonocycle, alkali metal salt
(generic)

* * * * *

§721.11420 Soybean meal, reaction
products with phosphoric trichloride.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
soybean meal, reaction products with
phosphoric trichloride (PMN P-16-541,
CAS No. 1962913-92-3) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=22.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c) and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11421 2-Propenoic acid, alkyl,
polymers with alkyl acrylate and
polyethylene glycol methacrylate alkyl ether
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as 2-propenoic acid, alkyl,
polymers with alkyl acrylate and
polyethylene glycol methacrylate alkyl
ether (PMN P-17-299) is subject to

reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(f). It is a significant
new use to use the PMN substance other
than as a thickener in paint. It is a
significant new use to use the PMN
substance in concentrations greater than
1% in formulated products. It is a
significant new use to manufacture,
process, or use the PMN substance in a
manner that generates a dust, mist, or
aerosol.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11422 Alkanediamine, dialkyl-,
polymer with .alpha.-hydro-.omega.-[(1-oxo0-
2-propen-1-yl)oxy]poly(oxy-1,2-ethanediyl)
ether with substituted alkyl-
substitutedalkanediol, reaction products
with alkyl-alkanamine (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as alkanediamine, dialkyl-,
polymer with .alpha.-hydro-.omega.-[(1-
ox0-2-propen-1-yl)oxy]poly(oxy-1,2-
ethanediyl) ether with substituted alkyl-
substitutedalkanediol, reaction products
with alkyl-alkanamine (PMN P-17-393)
is subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section. The
requirements of this section do not
apply to quantities of the PMN
substance after they have been
completely reacted (cured).

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4). (5) (respirators must
provide a National Institute for
Occupational Safety and Health
assigned protection factor of at least
1000), (6) (particulate), and (c). When
determining which persons are
reasonably likely to be exposed as
required for § 721.63(a)(4), engineering
control measures (e.g., enclosure or
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
policies and procedures) shall be

considered and implemented to prevent
exposure, where feasible.

(A) As an alternative to the respirator
requirements in paragraph (a)(2)(i) of
this section, a manufacturer or processor
may choose to follow the new chemical
exposure limit (NCEL) provision listed
in the TSCA section 5(e) consent order
for this substance. The NCEL is 0.039
mg/m?3 as an 8-hour time-weighted
average. Persons who wish to pursue
NCELs as an alternative to § 721.63
respirator requirements may request to
do so under § 721.30. Persons who
§ 721.30 requests to use the NCELs
approach are approved by EPA will be
required to follow NCELs provisions
comparable to those contained in the
corresponding TSCA section 5(e)
consent order.

(ii) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (f), (g)(1)(i) and (ii) ((eye
irritation), (skin sensitization)), (2)(i)
through (iv) (use respiratory protection
or maintain workplace airborne
concentrations at or below an 8-hour
time-weighted average of 0.039 mg/m3)
and (v), (3)(ii) (hazardous to the aquatic
environment), and (5). Alternative
hazard and warning statements that
meet the criteria of the Globally
Harmonized System and OSHA Hazard
Communication Standard may be used.

(ii1) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k). It is a
significant new use to manufacture the
PMN substance with an average
molecular weight less than 1000 Daltons
and with more than 10% less than 500
Daltons.

(iv) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=1.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph.

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (d), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(iii) of this section.

§721.11423 Calcium, carbonate 2-
ethylhexanoate neodecanoate propionate
complexes.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
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calcium, carbonate 2-ethylhexanoate
neodecanoate propionate complexes
(PMN P-18-172) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0). It is a
significant new use to use the substance
other than as an auxiliary drier for
architectural paints, industrial coatings
and stains.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11424 Alkanal, reaction products
with alkanediyl bis[alkyl-tris(alkyl-
heterocycle)-1,3,5-triazine-2,4,6-triamine
and hydrogen peroxide (generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as alkanal, reaction products
with alkanediyl bis[alkyl-tris(alkyl-
heterocycle)-1,3,5-triazine-2,4,6-
triamine and hydrogen peroxide (PMN
P-18-387) is subject to reporting under
this section for the significant new use
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4), (5) (respirators must
provide a National Institute for
Occupational Safety and Health
assigned protection factor of at least 50),
and (6) (particulate. When determining
which persons are reasonably likely to
be exposed as required for
§721.63(a)(4), engineering control
measures (e.g., enclosure or
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
policies and procedures) shall be
considered and implemented to prevent
exposure, where feasible.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in

§721.125(a) through (d) are applicable
to manufacturers and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11425 1,3,5-Triazine-2,4,6-triamine,
alkanediyl bis[alkyl-tris(alkyl-heterocycle)-,
allyl derivs., oxidized, hydrogenated
(generic).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as 1,3,5-triazine-2,4,6-
triamine, alkanediyl bis[alkyl-tris(alkyl-
heterocycle)-, allyl derivs., oxidized,
hydrogenated (PMN P-18-388) is
subject to reporting under this section
for the significant new use described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(4), (5) (respirators must
provide a National Institute for
Occupational Safety and Health
assigned protection factor of at least 50),
and (6) (particulate). When determining
which persons are reasonably likely to
be exposed as required for
§721.63(a)(4), engineering control
measures (e.g., enclosure or
confinement of the operation, general
and local ventilation) or administrative
control measures (e.g., workplace
policies and procedures) shall be
considered and implemented to prevent
exposure, where feasible.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (d) are applicable
to manufacturers and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11426 Halogenated sodium benzene
alkyl carboxylate (generic) (P—19-86).

(a) Chemical substance and

significant new uses subject to reporting.

(1) The chemical substance identified
generically as halogenated sodium
benzene alkyl carboxylate (PMN P—19-
86) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)

through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), and
(5). Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture,
process, or use the substance other than
in a liquid formulation. It is a significant
new use to manufacture or process the
substance without including the
engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c) and (f) through
(i) are applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11427 Halogenated sodium benzene
alkyl carboxylate (generic) (P-19-87).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated sodium
benzene alkyl carboxylate (PMN P—19—
87) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)() through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), and
(5). Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture,
process, or use the substance other than
in a liquid formulation. It is a significant
new use to manufacture or process the
substance without including the
engineering controls/processes
described in the premanufacture notice.
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(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c) and (f) through
(i) are applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11428 Halogenated sodium benzene
alkyl carboxylate (generic) (P-19-89).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated sodium
benzene alkyl carboxylate (PMN P-19-
89) is subject to reporting under this
section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), and
(5). Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture,
process, or use the substance other than
in a liquid formulation. It is a significant
new use to manufacture or process the
substance without including the
engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c) and (f) through
(i) are applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11429 Halogenated sodium benzoate
(generic) (P-19-90).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated sodium
benzoate (PMN P—19-90) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)() through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), and
(5). Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture,
process, or use the substance other than
in a liquid formulation. It is a significant
new use to manufacture or process the
substance without including the
engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c) and (f) through
(i) are applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11430 Halogenated benzene
alkylcarboxylic acid (generic) (P—19-91).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzene
alkylcarboxylic acid (PMN P-19-91) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(1), (2)(i), (iii) and (iv), (3),
(4), (5) (respirators must provide a
National Institute for Occupational
Safety and Health assigned protection
factor as described in the Order),
(6)((particulate), (gas/vapor),
(combination gas/vapor and

particulate)), (b)(concentration set at
1.0%), and (c). When determining
which persons are reasonably likely to
be exposed as required for § 721.63(a)(1)
and (a)(4), engineering control measures
(e.g., enclosure or confinement of the
operation, general and local ventilation)
or administrative control measures (e.g.,
workplace policies and procedures)
shall be considered and implemented to
prevent exposure, where feasible.

(A) As an alternative to the respirator
requirements in paragraph (a)(2)(i) of
this section, a manufacturer or processor
may choose to follow the new chemical
exposure limit (NCEL) provision listed
in the TSCA section 5(e) consent order
for this substance. The NCEL is 0.0273
mg/m3 as an 8-hour time weighted
average. Persons who wish to pursue
NCELs as an alternative to § 721.63
respirator requirements may request to
do so under § 721.30. Persons whose
§ 721.30 requests to use the NCELs
approach are approved by EPA will be
required to follow NCELs provisions
comparable to those contained in the
corresponding TSCA section 5(e)
consent order.

(ii) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (iv)
(use respiratory protection of maintain
workplace airborne concentrations at or
below an 8-hour time-weighted average
of 0.0273 mg/m3) and (v), and (5).
Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k), (q) and (t). It is
a significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (i) are applicable to
manufacturers and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(iii) of this section.



66866

Federal Register/Vol. 84, No. 235/Friday, December 6, 2019/Proposed Rules

§721.11431 Halogenated benzene
alkylcarboxylic acid (generic) (P-19-92).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzene
alkylcarboxylic acid (PMN P-19-92) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(1), (2)(), (iii) and (iv), (3),
(4), (5) (respirators must provide a
National Institute for Occupational
Safety and Health assigned protection
factor as described in the Order), (6)
((particulate), (gas/vapor), (combination
gas/vapor and particulate)),
(b)(concentration set at 1.0%), and (c).
When determining which persons are
reasonably likely to be exposed as
required for § 721.63(a)(1) and (a)(4),
engineering control measures (e.g.,
enclosure or confinement of the
operation, general and local ventilation)
or administrative control measures (e.g.,
workplace policies and procedures)
shall be considered and implemented to
prevent exposure, where feasible.

(A) As an alternative to the respirator
requirements in paragraph (a)(2)(i) of
this section, a manufacturer or processor
may choose to follow the new chemical
exposure limit (NCEL) provision listed
in the TSCA section 5(e) consent order
for this substance. The NCEL is 0.0273
mg/m?3 as an 8-hour time weighted
average. Persons who wish to pursue
NCELs as an alternative to § 721.63
respirator requirements may request to
do so under §721.30. Persons whose
§721.30 requests to use the NCELs
approach are approved by EPA will be
required to follow NCELs provisions
comparable to those contained in the
corresponding TSCA section 5(e)
consent order.

(ii) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (iv)
(use respiratory protection of maintain
workplace airborne concentrations at or
below an 8-hour time-weighted average
of 0.0273 mg/m3) and (v), and (5).
Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(iii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k), (q) and (t). It is
a significant new use to manufacture or
process the substance without including

the engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (i) are applicable to
manufacturers and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(iii) of this section.

§721.11432 Halogenated benzoic acid
(generic) (P-19-93).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzoic acid
(PMN P-19-93) is subject to reporting
under this section for the significant
new uses described in paragraph (a)(2)
of this section.

(2) The significant new uses are:

(i) Protection in the workplace.
Requirements as specified in
§721.63(a)(1), (2)(), (iii) and (iv), (3),
(4), (5) (respirators must provide a
National Institute for Occupational
Safety and Health assigned protection
factor as described in the Order), (6)
((particulate), (gas/vapor), (combination
gas/vapor and particulate)), (b)
(concentration set at 1.0%), and (c).
When determining which persons are
reasonably likely to be exposed as
required for § 721.63(a)(1) and (a)(4),
engineering control measures (e.g.,
enclosure or confinement of the
operation, general and local ventilation)
or administrative control measures (e.g.,
workplace policies and procedures)
shall be considered and implemented to
prevent exposure, where feasible.

(A) As an alternative to the respirator
requirements in paragraph (a)(2)(i) of
this section, a manufacturer or processor
may choose to follow the new chemical
exposure limit (NCEL) provision listed
in the TSCA section 5(e) consent order
for this substance. The NCEL is 0.0273
mg/m3 as an 8-hour time weighted
average. Persons who wish to pursue
NCELs as an alternative to § 721.63
respirator requirements may request to
do so under § 721.30. Persons whose
§721.30 requests to use the NCELs
approach are approved by EPA will be
required to follow NCELs provisions
comparable to those contained in the
corresponding TSCA section 5(e)
consent order.

(ii) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (iv)
(use respiratory protection of maintain
workplace airborne concentrations at or
below an 8-hour time-weighted average
of 0.0273 mg/m3) and (v), and (5).
Alternative hazard and warning
statements that meet the criteria of the
Globally Harmonized System and OSHA
Hazard Communication Standard may
be used.

(ii1) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k), (q) and (t). It is
a significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (i) are applicable to
manufacturers and processors of this
substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(iii) of this section.

§721.11433 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-97).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-97) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). Itis a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.
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(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11434 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-100).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-100) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11435 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-101).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-101) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this par graph

(1) Recor keepmg Recordkeeplng
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11436 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-102).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-102) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q), It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11437 Halogenated benzoic acid,
ethyl ester (generic) (P-19-103).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzoic acid,
ethyl ester (PMN P—19-103) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (1), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this par C%raph

1) Recor keepmg Recordkeeplng
requu‘ements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
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provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11438 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-104).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-104) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)() through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11439 Halogenated benzoic acid,
ethyl ester (generic) (P—19-105).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzoic acid,
ethyl ester (PMN P-19-105) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)

through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). Itis a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11440 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-106).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-106) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part

apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11441 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-107).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-107) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11442 Halogenated alkylbenzoic
acid, ethyl ester (generic) (P-19-108).

(a) Chemical substance and
significant new uses subject to reporting.
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(1) The chemical substance identified
generically as halogenated alkylbenzoic
acid, ethyl ester (PMN P-19-108) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (f), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a
significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11443 Halogenated benzoic acid,
ethyl ester (generic) (P-19-110).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as halogenated benzoic acid,
ethyl ester (PMN P—-19-110) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Hazard communication.
Requirements as specified in § 721.72(a)
through (d), (e) (concentration set at
1.0%), (1), (g)(1)(i) through (iv), (vi), (ix)
(eye irritation), (2)(i) through (iii), (3)(i)
and (ii), and (5). Alternative hazard and
warning statements that meet the
criteria of the Globally Harmonized
System and OSHA Hazard
Communication Standard may be used.

(ii) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(k) and (q). It is a

significant new use to manufacture or
process the substance without including
the engineering controls/processes
described in the premanufacture notice.

(iii) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=14.

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c), (f) through (i),
and (k) are applicable to manufacturers
and processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

(3) Determining whether a specific use
is subject to this section. The provisions
of § 721.1725(b)(1) apply to paragraph
(a)(2)(ii) of this section.

§721.11444 Propanoic acid, 3-hydroxy-2-
(hydroxymethyl)-2-methyl-, polymer with
dimethyl carbonate, 1,2-ethanediamine, 2-
ethyl-2-(hydroxymethyl)-1,3-propanediol,
1,6-hexanediol and 1,1’-methylenebis[4-
isocyanatocyclohexane], compd. with N,N-
diethylethanamine.

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified as
propanoic acid, 3-hydroxy-2-
(hydroxymethyl)-2-methyl-, polymer
with dimethyl carbonate, 1,2-
ethanediamine, 2-ethyl-2-
(hydroxymethyl)-1,3-propanediol, 1,6-
hexanediol and 1,1"-methylenebis[4-
isocyanatocyclohexane], compd. with
N,N-diethylethanamine (PMN P-19-99,
CAS No. 1178511-46-0) is subject to
reporting under this section for the
significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. Requirements as
specified in § 721.80(0). It is a
significant new use to use the substance
other than as a clear coat for wood.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§721.125(a) through (c) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11445 Substituted polyalkylenepoly,
reaction products with alkene polymer
(generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as substituted
polyalkylenepoly, reaction products
with alkene polymer (PMN P-19-118) is
subject to reporting under this section
for the significant new uses described in
paragraph (a)(2) of this section.

(2) The significant new uses are:

(i) Industrial, commercial, and
consumer activities. It is a significant
new use to manufacture, process, or use
the substance in any manner resulting
in inhalation exposures.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c) and (i) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

§721.11446 Alkenoic acid, polymer with
alkanediyl bis substituted alkylene bis
heteromonocycle, substituted
carbomonocycle and (alkylalkenyl)
carbomonocycle, alkali metal salt (generic).

(a) Chemical substance and
significant new uses subject to reporting.
(1) The chemical substance identified
generically as alkenoic acid, polymer
with alkanediyl bis substituted alkylene
bis heteromonocycle, substituted
carbomonocycle and (alkylalkenyl)
carbomonocycle, alkali metal salt (PMN
P-19-120) is subject to reporting under
this section for the significant new uses
described in paragraph (a)(2) of this
section.

(2) The significant new uses are:

(i) Release to water. Requirements as
specified in § 721.90(a)(4), (b)(4), and
(c)(4) where N=78.

(ii) [Reserved]

(b) Specific requirements. The
provisions of subpart A of this part
apply to this section except as modified
by this paragraph (b).

(1) Recordkeeping. Recordkeeping
requirements as specified in
§ 721.125(a) through (c) and (k) are
applicable to manufacturers and
processors of this substance.

(2) Limitations or revocation of
certain notification requirements. The
provisions of § 721.185 apply to this
section.

[FR Doc. 2019-26226 Filed 12-5—19; 8:45 am]
BILLING CODE 6560-50-P
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DEPARTMENT OF AGRICULTURE

Agricultural Marketing Service
[AMS—-CN-19-0085]

Tobacco Inspection and Grading
Services: Notice of Request for an
Extension of a Currently Approved
Information Collection

AGENCY: Agricultural Marketing Service,
USDA.

ACTION: Notice and request for
comments.

SUMMARY: In accordance with the
Paperwork Reduction Act of 1995, this
notice announces the Agricultural
Marketing Service’s (AMS) intention to
request approval from the Office of
Management and Budget, for an
extension to the currently approved
information collection in support of the
Fair and Equitable Tobacco Reform Act
of 2004, the Rural Development, Food
and Drug Administrative, and Related
Agencies Appropriations Act for 2002
(Appropriations Act), and the Tobacco
Inspection Act and Regulations
Governing the Tobacco Standards.

DATES: Comments received by February
4, 2020 will be considered.

ADDRESSES: Written comments may be
submitted to the addresses specified
below. All comments will be made
available to the public. Please do not
include personally identifiable
information (such as name, address, or
other contact information) or
confidential business information that
you do not want publically disclosed.
All comments may be posted on the
internet and can be retrieved by most
internet search engines. Comments may
be submitted anonymously.
Comments, identified by AMS—-CN-
19-0085, may be submitted
electronically through the Federal
eRulemaking Portal at http://
www.regulations.gov. Please follow the
instructions for submitting comments.

In addition, comments may be
submitted by mail or hand delivery to
Cotton Research and Promotion, Cotton
and Tobacco Program, AMS, USDA, 100
Riverside Parkway, Suite 101,
Fredericksburg, Virginia 22406.
Comments should be submitted in
triplicate. All comments received will
be made available for public inspection
at Cotton and Tobacco Program, AMS,
USDA, 100 Riverside Parkway, Suite
101, Fredericksburg, Virginia 22406. A
copy of this document may be found at:
www.regulations.gov.

FOR FURTHER INFORMATION CONTACT:
Shethir M. Riva, Director, Research and
Promotion, Cotton and Tobacco
Program, AMS, USDA, 100 Riverside
Parkway, Suite 101, Fredericksburg,
Virginia 22406, telephone (540) 361—
2726, facsimile (540) 361-1199, or email
at Shethir.Riva@usda.gov.
SUPPLEMENTARY INFORMATION:

Title: Reporting and Recording
Requirements for 7 CFR part 29.

OMB Number: 0581-0056.

Expiration Date of Approval: April 30,
2020.

Type of Request: Extension of a
currently approved information
collection.

Abstract: The Tobacco Inspection Act
(7 U.S.C. 511-511s) requires that all
tobacco sold at designated auction
markets in the U.S. be inspected and
graded. The Appropriations Act (7
U.S.C. 511s note) requires that all
tobacco eligible for price support in the
U.S. be inspected and graded. The Fair
and Equitable Tobacco Reform Act of
2004 (7 U.S.C. 518-519a) eliminated
price supports and marketing quotas for
all tobacco beginning with the 2005
crop year. Mandatory inspection and
grading of domestic and imported
tobacco was eliminated as well as the
mandatory pesticide testing of imported
tobacco and the tobacco market news
program. The Tobacco Inspection Act
also provides for interested parties to
request inspection, pesticide testing,
and grading services on a permissive
basis. The information collection
requirements authorized for the
programs under the Tobacco Inspection
Act and the Appropriations Act include:
Application for inspection of tobacco,
application and other information used
in the approval of new auction markets
or the extension of services to
designated tobacco markets, and the
information required to be provided in

connection with auction and
nonauction sales.

Estimate of Burden: Public reporting
burden for this collection of information
is estimated to average 1.60 hours per
response.

Respondents: Primarily tobacco
companies, tobacco manufacturers,
import inspectors, and small businesses
or organizations.

Estimated Number of Respondents:
50.

Estimated Number of Responses per
Respondent: 48.

Estimated Number of Responses:
2,415.

Estimated Total Annual Burden on
Respondents: 3,651.

Comments are invited on: (1) Whether
the proposed collection of information
is necessary for the proper performance
of the functions of the agency, including
whether the information will have
practical utility; (2) the accuracy of the
agency’s estimate of the burden of the
proposed collection of information
including the validity of the
methodology and assumptions used; (3)
ways to enhance the quality, utility, and
clarity of the information to be
collected; and (4) ways to minimize the
burden of the collection of information
on those who are to respond, including
the use of appropriate automated,
electronic, mechanical, or other
technological collection techniques or
other forms of information technology.
Comments may be sent to Shethir M.
Riva, Director, Research and Promotion,
Cotton and Tobacco Program, AMS,
USDA, 100 Riverside Parkway, Suite
101, Fredericksburg, Virginia 22406,
telephone (540) 361-2726, facsimile
(540) 361-1199, or email at
Shethir.Riva@usda.gov. All responses to
this notice will be summarized and
included in the request for OMB
approval. All comments will become a
matter of public record. All responses to
this notice will be summarized and
included in the request for OMB
approval. All comments will become a
matter of public record.

Dated: December 2, 2019.
Bruce Summers,
Administrator.
[FR Doc. 2019-26303 Filed 12-5-19; 8:45 am]|
BILLING CODE 3410-02-P
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DEPARTMENT OF AGRICULTURE

Submission for OMB Review;
Comment Request

December 3, 2019.

The Department of Agriculture has
submitted the following information
collection requirement(s) to OMB for
review and clearance under the
Paperwork Reduction Act of 1995,
Public Law 104-13. Comments are
requested regarding whether the
collection of information is necessary
for the proper performance of the
functions of the agency, including
whether the information will have
practical utility; the accuracy of the
agency’s estimate of burden including
the validity of the methodology and
assumptions used; ways to enhance the
quality, utility and clarity of the
information to be collected; and ways to
minimize the burden of the collection of
information on those who are to
respond, including through the use of
appropriate automated, electronic,
mechanical, or other technological
collection techniques or other forms of
information technology.

Comments regarding this information
collection received by January 6, 2020
will be considered. Written comments
should be addressed to: Desk Officer for
Agriculture, Office of Information and
Regulatory Affairs, Office of
Management and Budget (OMB), New
Executive Office Building, 725 17th
Street NW, Washington, DC 20502.
Commenters are encouraged to submit
their comments to OMB via email to:
OIRA_Submission@OMB.EOP.GOV or
fax (202) 395—-5806 and to Departmental
Clearance Office, USDA, OCIO, Mail
Stop 7602, Washington, DC 20250—
7602. Copies of the submission(s) may
be obtained by calling (202) 720-8958.

An agency may not conduct or
sponsor a collection of information
unless the collection of information
displays a currently valid OMB control
number and the agency informs
potential persons who are to respond to
the collection of information that such
persons are not required to respond to
the collection of information unless it
displays a currently valid OMB control
number.

Food Safety and Inspection Service

Title: Modernization of Swine
Slaughter Inspection.

OMB Control Number: 0583-0171.

Summary of Collection: The Food
Safety and Inspection Service (FSIS) has
been delegated the authority to exercise
the functions of the Secretary (7 CFR
2.18, 2.53), as specified in the Federal
Meat Inspection Act (FMIA) (21 U.S.C.

601, et seq.). This statute mandates that
FSIS protect the public by verifying that
meat products are safe, wholesome,
unadulterated, and properly labeled and
packaged.

Need and Use of the Information:
FSIS will collect information to ensure
that all establishments operating under
the New Swine Slaughter Inspection
System (NSIS) monitor their systems
through microbial testing and
recordkeeping. Establishments operating
under NSIS are required to (1) identify
animals or carcasses that establishment
personnel have sorted and removed for
disposal before FSIS inspection with a
unique tag, tattoo, or similar device, (2)
maintain records to document the total
number of animals and carcasses sorted
and removed per day and the reasons
for their removal, and (3) maintain
records documenting that products
resulting from their slaughter operations
meet the new definition of RTC pork
product.

Furthermore, FSIS will collection
information to ensure that each
establishment operating under the NSIS
submit on an annual basis an attestation
to the management member of the local
FSIS circuit safety committee stating
that it maintains a program to monitor
and document any work-related
conditions of establishment workers.

Description of Respondents: Business
or other for-profit.

Number of Respondents: 84.

Frequency of Responses:
Recordkeeping; Reporting: On occasion.

Total Burden Hours: 4,348.

Kimble Brown,

Departmental Information Collection
Clearance Officer.

[FR Doc. 2019-26322 Filed 12—-5-19; 8:45 am]
BILLING CODE 3410-DM-P

DEPARTMENT OF AGRICULTURE

Food Safety and Inspection Service
[Docket Number FSIS-2019-0027]

2020 Rate Changes for the Basetime,
Overtime, Holiday, and Laboratory
Services Rates

AGENCY: Food Safety and Inspection
Service, USDA.

ACTION: Notice.

SUMMARY: The Food Safety and
Inspection Service (FSIS) is announcing
the 2020 rates it will charge meat and
poultry establishments, egg products
plants, and importers and exporters for
providing voluntary, overtime, and
holiday inspection and identification,
certification, and laboratory services.

The 2020 basetime, overtime, holiday,
and laboratory services rates will be
applied on January 5, 2020.

DATES: FSIS will charge the rates
announced in this notice beginning
January 5, 2020.

FOR FURTHER INFORMATION CONTACT: For
further information contact Michael
Toner, Director, Budget Division, Office
of the Chief Financial Officer, FSIS, U.S.
Department of Agriculture, Room 2159,
South Building, 1400 Independence
Avenue SW, Washington, DC 20250—
3700; Telephone: (202) 690-8398, Fax:
(202) 690—4155.

SUPPLEMENTARY INFORMATION:

Background

On April 12, 2011, FSIS published a
final rule amending its regulations to
establish formulas for calculating the
rates it charges meat and poultry
establishments, egg products plants, and
importers and exporters for providing
voluntary, overtime, and holiday
inspection and identification,
certification, and laboratory services (76
FR 20220).

In the final rule, FSIS stated that it
would use the formulas to calculate the
annual rates, publish the rates in
Federal Register notices prior to the
start of each calendar year, and apply
the rates on the first FSIS pay period at
the beginning of the calendar year.

This notice provides the 2020 rates,
which will be applied starting on
January 5, 2020.

2020 Rates and Calculations

The following table lists the 2020
Rates per hour, per employee, by type
of service:

2020 rate
(estimates
rounded to
reflect
billable
quarters)

Service

$64.84
79.88
94.88
82.32

Basetime .......cccccoiiiiiiinnne
Overtime
Holiday ...........
Laboratory

The regulations state that FSIS will
calculate the rates using formulas that
include the Office of Field Operations
(OFO) inspection program personnel’s
previous fiscal year’s regular direct pay
and regular hours (9 CFR 391.2, 391.3,
391.4, 590.126, 590.128, 592.510,
592.520, and 592.530). In 2013, an
Agency reorganization eliminated the
Office of International Affairs program
office and transferred all of its
inspection program personnel to OFO.
Therefore, inspection program
personnel’s pay and hours are identified
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in the calculations as “OFO inspection
program personnel’s” pay and hours.

FSIS determined the 2020 rates using
the following calculations:

Basetime Rate = The quotient of
dividing the OFO inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus the quotient
multiplied by the calendar year’s
percentage of cost of living increase,
plus the benefits rate, plus the travel
and operating rate, plus the overhead
rate, plus the allowance for bad debt
rate.

The calculation for the 2020 basetime
rate per hour per program employee is:

[FY 2019 OFO Regular Direct Pay
divided by the previous fiscal year’s
Regular Hours ($431,891,249/
14,748,261)] = $29.28 + ($29.28 * 2.6%
(calendar year 2020 Cost of Living
Increase)) = $30.05 + $10.38 (benefits
rate) + $2.49 (travel and operating rate)
+ $21.92 (overhead rate) + $0.02 (bad
debt allowance rate) = $64.84, which is
already divisible by 4.

Overtime Rate = The quotient of
dividing the OFO inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus that quotient
multiplied by the calendar year’s
percentage of cost of living increase,
multiplied by 1.5 (for overtime), plus
the benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.

The calculation for the 2020 overtime
rate per hour per program employee is:

[FY 2019 OFO Regular Direct Pay
divided by previous fiscal year’s Regular
Hours ($431,891,249/14,748,261)] =
$29.28 + ($29.28 * 2.6% (calendar year
2020 Cost of Living Increase)) = $30.05
* 1.5 = $45.07 + $10.38 (benefits rate)

+ $2.49 (travel and operating rate) +
$21.92 (overhead rate) + $0.02 (bad debt
allowance rate) = $79.86 rounded up to
$79.88, so that it is divisible by 4.

Holiday Rate = The quotient of
dividing the OFO inspection program
personnel’s previous fiscal year’s
regular direct pay by the previous fiscal
year’s regular hours, plus that quotient
multiplied by the calendar year’s
percentage of cost of living increase,
multiplied by 2 (for holiday pay), plus
the benefits rate, plus the travel and
operating rate, plus the overhead rate,
plus the allowance for bad debt rate.

The calculation for the 2020 holiday
rate per hour per program employee
calculation is:

[FY 2019 OFO Regular Direct Pay
divided by Regular Hours
($431,891,249/14,748,261)] = $29.28 +
($29.28 * 2.6% (calendar year 2019 Cost
of Living Increase)) = $30.05 * 2 =

$60.09 + $10.38 (benefits rate) + $2.49
(travel and operating rate) + $21.92
(overhead rate) + $0.02 (bad debt
allowance rate) = $94.88, which is
already divisible by 4.

Laboratory Services Rate = The
quotient of dividing the Office of Public
Health Science’s (OPHS’s) previous
fiscal year’s regular direct pay by the
OPHS previous fiscal year’s regular
hours, plus the quotient multiplied by
the calendar year’s percentage cost of
living increase, plus the benefits rate,
plus the travel and operating rate, plus
the overhead rate, plus the allowance
for bad debt rate.

The calculation for the 2020
laboratory services rate per hour per
program employee is:

[FY 2019 OPHS Regular Direct Pay/
OPHS Regular hours ($22,973,965/
496,184)] = $46.30 + ($46.30 * 2.6%
(calendar year 2020 Cost of Living
Increase)) = $47.51 + $10.38 (benefits
rate) + $2.49 (travel and operating rate)
+ $21.92 (overhead rate) + $0.02 (bad
debt allowance rate) = $82.30, rounded
up to 82.32, so that it is divisible by 4.

Calculations for the Benefits, Travel
and Operating, Overhead, and
Allowance for Bad Debt Rates

These rates are components of the
basetime, overtime, holiday, and
laboratory services rates formulas.

Benefits Rate: The quotient of
dividing the previous fiscal year’s direct
benefits costs by the previous fiscal
year’s total hours (regular, overtime, and
holiday), plus that quotient multiplied
by the calendar year’s percentage cost of
living increase. Some examples of direct
benefits are health insurance,
retirement, life insurance, and Thrift
Savings Plan basic and matching
contributions.

The calculation for the 2020 benefits
rate per hour per program employee is:

[FY 2019 Direct Benefits/(Total
Regular hours + Total Overtime hours +
Total Holiday hours) ($184,242,174/
18,205,950)] = $10.12 + ($10.12 * 2.6%
(calendar year 2019 Cost of Living
Increase)) = $10.38.

Travel and Operating Rate: The
quotient of dividing the previous fiscal
year’s total direct travel and operating
costs by the previous fiscal year’s total
hours (regular, overtime, and holiday),
plus that quotient multiplied by the
calendar year’s percentage of inflation.

The calculation for the 2020 travel
and operating rate per hour per program
employee is:

[FY 2019 Total Direct Travel and
Operating Costs/(To