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Presidential Documents

Title 3—

The President

Proclamation 9968 of November 27, 2019

Thanksgiving Day, 2019

By the President of the United States of America

A Proclamation

On Thanksgiving Day, we remember with reverence and gratitude the bounti-
ful blessings afforded to us by our Creator, and we recommit to sharing
in a spirit of thanksgiving and generosity with our friends, neighbors, and
families.

Nearly four centuries ago, determined individuals with a hopeful vision
of a more prosperous life and an abundance of opportunities made a pilgrim-
age to a distant land. These Pilgrims embarked on their journey across
the Atlantic at great personal risk, facing unforeseen trials and tribulations,
and unforetold hardships during their passage. After their arrival in the
New World, a harsh and deadly winter took the lives of nearly half their
population. Those who survived remained unwavering in their faith and
foresight of a future rich with liberty and freedom, enduring every impedi-
ment as they established one of our Nation’s first settlements. Through
God’s divine providence, a meaningful relationship was forged with the
Wampanoag Tribe, and through their unwavering resolve and resilience,
the Pilgrims enjoyed a bountiful harvest the following year. The celebration
of this harvest lasted 3 days and saw Pilgrims and Wampanoag seated
together at the table of friendship and unity. That first Thanksgiving provided
an enduring symbol of gratitude that is uniquely sewn into the fabric of
our American spirit.

More than 150 years later, it was in this same spirit of unity that President
George Washington declared a National Day of Thanksgiving following the
Revolutionary War and the ratification of our Constitution. Less than a
century later, that hard-won unity came under duress as the United States
was engaged in a civil war that threatened the very existence of our Republic.
Following the Battle of Gettysburg in 1863, in an effort to unite the country
and acknowledge “‘the gracious gifts of the Most High God,” President Abra-
ham Lincoln asked the American people to come together and ‘“‘set apart
and observe the last Thursday of November next as a Day of Thanksgiving
and Praise to our beneficent Father who dwelleth in the heavens.” Today,
this tradition continues with millions of Americans gathering each year
to give their thanks for the same blessings of liberty for which so many
brave patriots have laid down their lives to defend during the Revolutionary
War and in the years since.

Since the first settlers to call our country home landed on American shores,
we have always been defined by our resilience and propensity to show
gratitude even in the face of great adversity, always remembering the blessings
we have been given in spite of the hardships we endure. This Thanksgiving,
we pause and acknowledge those who will have empty seats at their table.
We ask God to watch over our service members, especially those whose
selfless commitment to serving our country and defending our sacred liberty
has called them to duty overseas during the holiday season. We also pray
for our law enforcement officials and first responders as they carry out
their duties to protect and serve our communities. As a Nation, we owe
a debt of gratitude to both those who take an oath to safeguard us and
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our way of life as well as to their families, and we salute them for their
immeasurable sacrifices.

As we gather today with those we hold dear, let us give thanks to Almighty
God for the many blessings we enjoy. United together as one people, in
gratitude for the freedoms and prosperity that thrive across our land, we
acknowledge God as the source of all good gifts. We ask Him for protection
and wisdom and for opportunities this Thanksgiving to share with others
some measure of what we have so providentially received.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim Thursday, November
28, 2019, as a National Day of Thanksgiving. I encourage all Americans
to gather, in homes and places of worship, to offer a prayer of thanks
to God for our many blessings.

IN WITNESS WHEREOQOF, I have hereunto set my hand this twenty-seventh
day of November, in the year of our Lord two thousand nineteen, and
of the Independence of the United States of America the two hundred
and forty-fourth.
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Proclamation 9969 of November 27, 2019

National Impaired Driving Prevention Month, 2019

By the President of the United States of America

A Proclamation

Every day, lives are shattered and lost on our Nation’s roadways as a
result of alcohol, drugs, and distracted driving. The statistics are alarming:
In 2018, impaired driving took more than 10,000 lives in the United States—
almost 30 of our fellow Americans each day. During National Impaired
Driving Prevention Month, we reaffirm our commitment to preventing trage-
dies from impaired driving by making the responsible decision to drive
sober. We also remember the victims of impaired driving, pray for the
grieving families of those whose lives have been taken, and honor the
law enforcement professionals who work to keep our roads safe.

Irresponsible and impulsive choices that interfere with the ability to drive
can irrevocably destroy hopes, dreams, and families. The influence of alcohol,
illicit drugs, and some over-the-counter and prescription medications dimin-
ishes judgment, negatively impacts motor coordination, and decreases reac-
tion time necessary to safely operate a motor vehicle. Innocent drivers,
passengers, cyclists, and pedestrians are endangered when impaired individ-
uals get behind the wheel. We can and must prevent this senseless loss
of life and property.

My Administration will continue to raise awareness nationwide of the impor-
tance of personal responsibility and the dangers of driving while impaired
by alcohol or other drugs, including marijuana, opioids, and certain medica-
tions. Since the first day of my Administration, addressing substance use
disorder and helping the millions of Americans affected by addiction find
pathways to recovery have been high priorities. We support health profes-
sionals treating Americans struggling with substance use disorder and faith-
based and non-profit organizations that address this critical issue through
outreach and support of individuals seeking recovery. By eliminating unnec-
essary and burdensome regulations, we are supporting the creation of innova-
tive technologies that help to reduce impaired driving on our roads, such
as ride-sharing services and Advanced Vehicle Technology. Additionally,
we are improving data collection and toxicology practices and continuing
to provide vital resources to our Nation’s law enforcement officers and
public safety professionals, bolstering their efforts to reduce the number
of crashes, injuries, and fatalities caused by impaired driving.

Our Nation has lost too many lives to substance use, yet every day impaired
drivers recklessly put others and themselves at risk. Driving sober is non-
negotiable. This holiday season, and every day, I urge all Americans to
choose wisely, act responsibly, drive sober, and implore friends and loved
ones not to get behind the wheel while impaired. We must all commit
to confronting this careless behavior, which inflicts unnecessary suffering
and senseless loss, stealing the lives of our fellow Americans.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 2019
as National Impaired Driving Prevention Month. I urge all Americans to
make responsible decisions and take appropriate measures to prevent im-
paired driving.
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IN WITNESS WHEREOQOF, I have hereunto set my hand this twenty-seventh
day of November, in the year of our Lord two thousand nineteen, and

of the Independence of the United States of America the two hundred
and forty-fourth.
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Proclamation 9970 of November 27, 2019

World AIDS Day, 2019

By the President of the United States of America

A Proclamation

Our Nation unites on World AIDS Day to show support for people living
with human immunodeficiency virus (HIV) and acquired immunodeficiency
syndrome (AIDS). We also pause to solemnly remember those worldwide
who have lost their lives to HIV and AIDS-related illnesses. As we mourn
this tragic loss of life, we acknowledge the remarkable advancements in
medical care, treatment, acceptance, and understanding surrounding the
virus. While admirable progress has been made, it is not enough, and we
must continue to work toward a vaccine and a cure. Today, we reaffirm
our commitment to control this disease as a public health threat and end
its devastating impact on families and communities worldwide.

Approximately 1.1 million people in the United States and 38 million around
the world are living with HIV. While we have made tremendous strides
through American ingenuity and innovation in combatting HIV/AIDS over
more than three decades, infections unfortunately persist. Thankfully, due
to the availability of antiretroviral therapy, HIV is now considered a manage-
able chronic condition rather than a fatal diagnosis. New laboratory and
epidemiological techniques allow us to identify where HIV infections are
spreading most rapidly so health officials can respond with resources to
stop the further spread of new infections. Proven interventions, including
pre-exposure prophylaxis (PrEP) and syringe services programs, are assisting
in preventing new HIV transmissions. Still, a combination of prevention
and treatment approaches is needed to integrate and implement our most
effective biomedical and socio-behavioral tools. In addition, increased efforts
are necessary to reach those populations disproportionately affected by HIV.

To strengthen our response to the HIV/AIDS crisis, my Administration
launched an unprecedented initiative, Ending the HIV Epidemic: A Plan
for America, to eliminate at least 90 percent of new HIV infections in
the United States within 10 years by focusing on diagnosis, treatment, preven-
tion, and response. Through this initiative, we will continue to lead the
charge in applying the latest science to better diagnose, treat, care for,
and save the lives of individuals living with HIV by focusing on the cities
and States most impacted by the disease. The Department of Health and
Human Services is coordinating this cross-agency initiative to include efforts
from the Centers for Disease Control and Prevention, the National Institutes
of Health, the Health Resources and Services Administration, and the Indian
Health Service to bring us closer than ever to ending the HIV epidemic.

American leadership in the global response to HIV/AIDS is clear and as
strong as ever through the President’s Emergency Plan for AIDS Relief
(PEPFAR). The United States has invested more than $85 billion in the
global HIV/AIDS response—the largest commitment made by any nation
to address a single disease. Overseen by the Department of State, PEPFAR’s
life-saving work in more than 50 countries is made possible through our
country’s unwavering commitment to the program and the American people’s
compassion and generosity. These efforts have saved more than 18 million
lives, prevented millions of new HIV infections, and moved the HIV/AIDS
pandemic from crisis toward control—community by community. Several
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PEPFAR-supported countries have either approached or exceeded targets
for HIV/AIDS epidemic control, putting them on pace to reach this critical
milestone by 2020. For millions of men, women, and children around the
world, PEPFAR has replaced death and despair with vibrant life and hope.

On World AIDS Day, we are reminded that no challenge can defeat the
unyielding American spirit. As a Nation, we must come together to remove
the stigma surrounding HIV and to address disparities facing people living
with this disease. Our success is contingent upon collaboration across all
levels of government here in the United States and around the world, commu-
nity interaction and outreach to people with HIV and at-risk populations,
and a citizenry motivated by compassion for the suffering of humankind
and hope for the future. Together, we will continue to make progress in
our efforts to find a cure for HIV/AIDS and to ensure that all Americans
live healthier and happier lives.

NOW, THEREFORE, I, DONALD J. TRUMP, President of the United States
of America, by virtue of the authority vested in me by the Constitution
and the laws of the United States, do hereby proclaim December 1, 2019,
as World AIDS Day. I urge the Governors of the States and the Commonwealth
of Puerto Rico, officials of the other territories subject to the jurisdiction
of the United States, and all Americans to join me in appropriate activities
to remember those who have lost their lives to AIDS and to provide support
and compassion to those living with HIV.

IN WITNESS WHEREOF, I have hereunto set my hand this twenty-seventh
day of November, in the year of our Lord two thousand nineteen, and
of the Independence of the United States of America the two hundred
and forty-fourth.
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SMALL BUSINESS ADMINISTRATION

13 CFR Part 120
RIN 3245-AG97

Streamlining and Modernizing Certified
Development Company Program (504
Loan Program) Corporate Governance
Requirements

AGENCY: U.S. Small Business
Administration.

ACTION: Final rule.

SUMMARY: This final rule streamlines
and updates the operational and
organizational requirements for
Certified Development Companies
(CDCGs) in order to improve efficiencies
and reduce costs without unduly
increasing risk in the 504 Loan Program.
The changes include streamlining the
requirements that apply to the corporate
governance of CDCs, and updating the
requirements that apply to professional
services contracts entered into by CDCs,
the requirements related to the audit
and review of a CDC’s financial
statements, and the requirements related
to the balance that a Premier Certified
Lender Program (PCLP) CDC must
maintain in its Loan Loss Reserve Fund.
DATES: This rule is effective on January
3, 2020.

FOR FURTHER INFORMATION CONTACT:
Linda Reilly, Chief, 504 Program
Branch, Office of Financial Assistance,
U.S. Small Business Administration,
409 3rd Street SW, Washington, DC
20416; telephone: (202) 205-9949;
email: linda.reilly@sba.gov.
SUPPLEMENTARY INFORMATION:

I. Background

The 504 Loan Program is a U.S. Small
Business Administration (SBA)
financing program authorized under
Title V of the Small Business
Investment Act of 1958, 15 U.S.C. 695
et seq. The core mission of the 504 Loan
Program is to provide long-term
financing to small businesses for the

purchase or improvement of land,
buildings, and major equipment in an
effort to facilitate the creation or
retention of jobs and local economic
development. Under the 504 Loan
Program, loans are made to small
businesses by Certified Development
Companies (CDCs), which are certified
and regulated by SBA to promote
economic development within their
community. In general, a project in the
504 Loan Program (a 504 Project) is
financed with: A loan obtained from a
private sector lender with a senior lien
covering at least 50 percent of the
project cost (the Third Party Loan); a
loan obtained from a CDC (the 504
Loan) with a junior lien covering up to
40 percent of the total cost (backed by
a 100 percent SBA-guaranteed
debenture sold in private pooling
transactions); and a contribution from
the Borrower of at least 10 percent
equity.

On April 15, 2019, SBA published a
proposed rule in the Federal Register to
simplify, streamline, and update SBA’s
regulations relating to CDC operational
and organizational requirements in
order to improve efficiencies and
achieve cost savings without
compromising performance in the 504
Loan Program. See 84 FR 15147. The
comment period was open until June 14,
2019. SBA received a total of 100
comments from 58 CDCs, 18 individuals
who are employed by or otherwise
associated with a CDC, 11 other
individuals, 2 trade associations, 4
banks (SBA received two comments
from the same bank for a total of 5
comments from banks), 3 from other
private companies, and 3 from
anonymous sources. The comments are
summarized and addressed below.

II. Summary of Comments Received

A. Section 120.818 Applicability to
Existing For-Profit CDCs

SBA proposed to amend § 120.818 to
reinstate the prohibition, which was
inadvertently eliminated from the
regulations in 2014, against any person
or entity owning or controlling more
than ten percent of a for-profit CDC’s
voting stock. The purpose of the 10
percent limit on stock ownership was to
ensure that no one person or entity can
control a for-profit CDC. SBA received
55 comments on §120.818; all but one
of the commenters supported reinstating
this requirement. One of the

commenters who supported reinstating
an ownership limit argued that the 10
percent limit is lower than needed to
prevent control by a person or entity
and recommended a 20 percent limit
instead.

The one opposing commenter argued
that there is no rational basis for the 10
percent limit and that imposing this
limit on for-profit CDCs is inconsistent
with the intent behind 13 CFR 120.818
that for-profit and non-profit CDCs be
subject to the same regulations. The
commenter also argued that SBA must
either compensate the stockholders who
would have to divest as a result of the
10 percent limit or phase in the
requirement over the course of a number
of years to allow recovery on the
investment; otherwise, the commenter
argued, the 10 percent limit would be
subject to challenge as a regulatory
“taking.” In addition, the commenter
disagreed with SBA’s conclusion that
this change will not have a significant
impact on a substantial number of small
entities and contended that this change
requires SBA to conduct an initial
regulatory flexibility analysis under 5
U.S.C. 603.

SBA has considered these comments
and has decided to adopt the proposed
changes to the ownership and control
requirements with two revisions: (1)
The 10 percent limit on the ownership
of stock by any one person or entity will
be raised to 25 percent; and (2) for non-
profit CDCs with a Board of Directors
elected or appointed by the CDC’s
membership, no person or entity can
control more than 25 percent of the
voting membership of the CDC.

With respect to the first revision, SBA
reviewed the current ownership
percentages for each of the four for-
profit CDCs and determined that the
largest stock ownership by any one
shareholder is just under 24 percent.
(SBA notes that a CDC’s corporate (or
treasury) stock should not be included
in the calculation of the ownership
percentage of the CDC’s voting stock.)
With the increase of the limit to 25
percent, no person or entity currently
owning any stock in a for-profit CDC
will be required to divest any portion of
their stock ownership and, thus, there
will be no significant economic impact
on any small entity as a result of this
provision.

With respect to the second revision,
SBA agrees with the commenter that for-
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profit and non-profit CDCs should be
subject to the same standards governing
control of a CDC. Almost half of non-
profit CDCs have chosen to continue to
have memberships since the
membership requirement was
eliminated in 2014 and, under the
bylaws of many of these CDCs, the
members appoint or elect directors to
the CDC’s Board. To ensure that no one
individual or entity can control the
voting membership of a CDC when the
members elect or appoint directors to
the Board, the 25 percent limit should
apply to these non-profit CDCs in the
same manner that the 25 percent limit
will apply to for-profit CDCs.
Accordingly, in response to the
comments, SBA is revising § 120.816 by
adding a paragraph (d) to provide that,
if a non-profit CDC’s membership elects
or appoints the voting directors to the
CDC’s Board of Directors, no one person
or entity can control more than 25
percent of the voting membership of the
CDC.

These two revisions will reinstate
what has long been a feature of SBA’s
development company programs—that
no one person or entity can control a
CDC. Before the 10 percent limit was
inadvertently removed from the
regulations in 2014, it had been SBA’s
policy since 1982, nearly from the
beginning of the 503 Development
Company Program,? to limit the
ownership or control that any one
person or entity could have over a
development company to 10 percent.
See 13 CFR 108.503—1(c)(1) (1983) (“No
member or stockholder [of a 503
company| may own or control more
than ten percent of the development
company’s stock or voting
membership”). In addition, as early as
1973, SBA prohibited any shareholder
or member of a development company
participating in the 502 Local
Development Company Program (which
is no longer funded) from owning in
excess of 25 percent of the voting
control in the development company
under certain circumstances. See 13
CFR 108.2(d)(2) (1974).

The limitation on ownership and
control was carried over into the 504
Loan Program in 1986, with the former
§108.503-1(d)(1) (1987) requiring a
CDC to have at least 25 members (if non-
profit) and 25 stockholders (if for-profit)
and prohibiting any one person or entity
from owning or controlling more than
10 percent of the CDC’s stock or voting
membership. With the Board of a

1The 503 Development Company Program was
authorized by § 113 of Public Law 96-392,
approved July 2, 1980 (94 Stat. 833). This program
was the predecessor program to the 504 Loan
Program.

nonprofit CDC chosen from the CDC’s
membership, and the Board of a for-
profit CDC chosen by the CDC’s
stockholders, it was necessary to
prohibit any one person or entity from
controlling the voting membership or
stock of the CDC to avoid any one
person or entity from being able to
control the Board. Thus, SBA has
consistently applied the same
ownership and control standards to both
for-profit and non-profit CDCs and is
continuing that practice in this final
rule.

The opposing commenter also argued
that fewer owners of a for-profit CDC
generally means a greater investment by
those owners and that, with a greater
investment, the owners have more to
lose from non-performing loans and
more incentive to comply with SBA’s
Loan Program Requirements. SBA notes
that all CDCs are required to comply
with SBA’s Loan Program
Requirements, and the commenter
provided no evidence to support the
view that permitting a greater financial
stake in a CDC by individual owners
would increase the likelihood of such
compliance. In any event, SBA believes
that a greater financial stake by an
individual shareholder should not be
necessary to ensure such compliance or
to motivate the CDC to make successful
loans. As reflected in the long regulatory
history of the program, the primary
purpose of the 504 Loan Program (and
its predecessor development company
programs) is to foster economic
development, and SBA has long
emphasized the pro bono publico nature
of the 504 Loan Program over the profit
incentive and that the program was not
intended to be a profit center for
owners. See, e.g., 13 CFR 108.2 (1995)
(Definition of “Development company”’)
(“the primary objective of the
development company must be the
benefit to the community as measured
by increased employment, payroll,
business volume . . .rather than
monetary profits to its shareholders or
members; any monetary profits or other
benefits which flow to the shareholders
or members of the local development
company must be merely incidental
thereto”) (emphasis added); see also 51
FR 20764, 20765 (June 6, 1986) (‘“The
nature of the 503 company is to be a
catalyst in fostering economic
development, and not a profit center for
owners or members”’).

SBA believes that the public purpose
of the 504 Loan Program is best
achieved when the profit motive is not
amplified by allowing the control of a
for-profit CDC to be concentrated in any
one person or entity. Moreover, SBA
believes that economic development is

best fostered by having a wider range of
views and interests represented in the
CDC’s decision-making and that, by not
allowing the ownership or control of a
CDC to be concentrated in any one
individual or entity, it is more likely
that the economic benefits of the 504
Loan Program will be dispersed
throughout the community. Therefore,
after consideration of the comments,
SBA is finalizing the proposal with the
two changes described above.

B. Section 120.823 CDC Board of
Directors

SBA proposed to amend § 120.823 by:

(1) Revising paragraph (a) to lower the
minimum number of directors required
for the CDC’s Board from nine to seven,
which reduces the number needed for a
quorum from five to four. For
consistency with this change, SBA also
proposed to amend § 120.823(d)(4)(ii)(B)
to reduce the number of members
needed for a quorum of the CDC’s Loan
Committee from five to four;

(2) removing the provision in
§120.823(a) that recommends that a
CDC have no more than 25 directors;

(3) clarifying in paragraphs (a) and
(d)(4)(ii)(E) that Board and Loan
Committee members are required “to
live or work in the CDC’s State of
incorporation”. SBA proposed to use
this simpler phrase instead of the
current language—which states that
members are required “to live or work
in the Area of Operations of the State
where the 504 project they are voting on
is located”’—because today the
minimum Area of Operations for each
CDC is the State in which the CDC is
incorporated. SBA also proposed to
allow Board members to live or work in
an area that would meet the definition
of a Local Economic Area (LEA) for the
CDC. For consistency, the rule proposed
to apply this same standard to Loan
Committee members;

(4) deleting the requirement in
§120.823(a) that CDCs must have at
least one voting director who only
represents the economic, community, or
workforce development fields, and
adding “the economic, community, or
workforce development fields” to the
five other areas of expertise identified in
the current § 120.823(a) that must be
represented on the Board; and

(5) removing § 120.823(c)(4), which
limits the number of directors in the
commercial lending field to less than 50
percent of the Board of Directors.

SBA received 58 comments on the
above changes, with 56 commenters
supporting all of the changes and two
commenters opposing a few of the
changes. One CDC opposed deleting the
requirement that the Board have at least
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one voting director to represent the
economic, community, or workforce
development fields (described in
paragraph (4) above). The commenter
stated that the CDC has benefited from
having a director devoted to the
economic field, and that this expertise
has proven invaluable to lending in
rural areas. The commenter believes that
it would be a loss from a national
perspective to eliminate the
requirement. SBA appreciates the
commenter’s perspective, but points out
that, with this change, the CDC would
still be required to have the economic,
community or workforce development
fields represented on the Board. The
difference is that the Board member
would be able to represent more than
one area of expertise and not only the
economic, community or workforce
development fields.

The same commenter also opposed
removing the requirement that limits the
number of directors in the commercial
lending field to less than 50 percent of
the Board (described in paragraph (5)
above). The commenter stated that this
change could result in a Board
composed of all commercial lenders,
which may not serve the 504 Loan
Program’s purpose of promoting
economic development. However, as
noted in the proposed rule, the
regulation will continue to require that
the Board include members with
background and expertise in the five
other identified areas, including the
economic, community or workforce
development fields; internal controls;
financial risk management; legal issues
relating to commercial lending; and
corporate governance. SBA believes that
this requirement will ensure an
appropriate level of diversity of
experience on the Board.

Another commenter wrote in
opposition to the change described in
paragraph (3) above. This commenter
argued that requiring Board members to
live or work in the CDC’s Area of
Operations is a new legal requirement
that provides no benefit to the program
and deprives CDCs of the assistance of
individuals who own second homes in
the State or temporarily reside outside
the State for work or other reasons while
retaining a strong connection to the
State. However, as noted in the
proposed rule, it has long been SBA’s
policy to require Board members to live
or work in the CDC’s Area of Operations
(today, the minimum Area of Operations
for each CDC is the State in which the
CDC is incorporated and, therefore, it is
more accurate to use the phrase ““State
of incorporation” instead of ““Area of
Operations” in connection with this
policy). This requirement to live or

work in the CDC’s State of incorporation
furthers the local nature of the 504 Loan
Program, obligates Board members to
have more than a temporary or tenuous
connection to the CDC’s State of
incorporation, and ensures that the CDC
is under the control of individuals with
a vested and demonstrable interest in
the community in which the CDC is
investing. In addition, members who
live or work in the CDC’s State of
incorporation will have a better
knowledge of the Area’s economic
environment. By reducing the required
number of Board members from 9 to 7,
SBA is also making it less difficult for
CDCs to find individuals to serve on the
Board.

SBA is adopting all of the changes to
§120.823 as proposed. In addition, to
conform §120.823(d)(4)(i)(B) to the
change described in paragraph (1)
above, SBA is reducing the minimum
number of voting members who must be
present to conduct business on the
CDC’s Executive Committee (if
established) from five to four.

C. Section 120.824 Professional
Management and Staff

1. Professional Services Contracts
Between CDCs

SBA proposed to amend § 120.824 to
permit a CDC to contract with another
CDC for marketing, packaging,
processing, closing, servicing, or
liquidation functions under the
following conditions:

(1) A CDC may enter into a
professional services contract with
another CDC even if the arrangement
would give rise to an affiliation between
the CDCs based on an “‘identity of
interest”, as defined under 13 CFR
121.103(f); 2

(2) the contract between the CDCs
must be pre-approved by the Director of
the Office of Financial Assistance (D/
FA) (or designee), in consultation with
the Director of the Office of Credit Risk
Management (D/OCRM) (or designee),
who will determine in his or her
discretion that such approval is in the
best interests of the 504 Loan Program
and that the contract includes terms and
conditions satisfactory to SBA. (The
proposed rule also provided that a
contract for management services with
another CDC may be entered into only

2Under 13 CFR 121.103(f), an identity of interest
is created when the CDCs have identical or
substantially identical business or economic
interests or are economically dependent through
contractual or other relationships. For example,
under § 121.103(f), if all or most of the CDC’s key
functions (including 504 and non-504 functions in
the aggregate) are performed by staff that is obtained
under contract with another CDC, the two CDCs
may be affiliated based on an identity of interest.

in accordance with redesignated
§120.824(a)(1)(ii) and with the prior
approval of the D/FA (or designee), in
consultation with the D/OCRM (or
designee));

(3) the CDCs entering into the contract
must be located either in the same SBA
Region or, if not in the same SBA
Region, must be located in contiguous
States;

(4) a CDC may provide assistance to
only one CDC per State;

(5) no CDC may provide assistance to
another CDC in its State of
incorporation or in any State in which
the CDC has Multi-State authority;

(6) the Board of Directors for each
CDC entering into the contract must be
separate and independent and may not
include any common directors, whether
voting or non-voting. In addition, if
either of the CDCs is for-profit, neither
CDC may own any stock in the other
CDC (notwithstanding § 120.820(d),
which allows a CDC to invest in or
finance another CDC with the prior
written approval of SBA officials). The
CDCs are also prohibited from
comingling any funds;

(7) the CDCs and the contract must
comply with the other requirements for
professional services contracts set forth
in the proposed § 120.824(a) (which are
now set forth in the final rule in
§120.824(c));

(8) a contract between CDCs may not
include services for either independent
loan reviews or management services
(except rural CDCs could continue to
contract for management services with
another CDC as described in the current
§120.824(a)(2)); and

(9) affiliation between CDCs based on
grounds other than identity of interest,
including but not limited to, through
ownership or common management
under § 121.103(c) and (e), respectively,
would continue to be prohibited.

SBA received a total of 63 comments
on some or all of the above changes.
Most expressed general support for the
flexibility that the above changes would
provide with respect to the contracts
between CDCs, but nearly all expressed
opposition to the following two
changes: (A) The geographic restrictions
on contracts between CDCs (paragraphs
(3), (4), and (5) above), and (B) the
prohibition against CDCs conducting
independent loan reviews for each other
(paragraph 8 above).

(A) Geographic Restrictions on
Contracts Between CDCs

SBA received 62 comments on the
changes described in paragraphs (3), (4),
and (5) above which place geographic
limits on these contracts, with one
commenter writing to generally support
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the geographic restrictions and the
remaining 61 commenters writing to
oppose them. Nearly all of the opposing
commenters argued that these contracts
should be evaluated primarily on the
quality of the CDC service provider, not
on geography. They contended that
permitting a CDC to contract with
another CDC outside its SBA Region
would allow a CDC to select from a
larger and more competitive field of
qualified providers and avoid concerns
about sharing market and customer data
with a potential competitor. Some also
objected to applying this restriction to
contracts currently in place, and state
that SBA’s concerns can be addressed
through the current contract review
process.

In addition, four commenters
suggested that a CDC should not be able
to provide services to more than three
other CDCs in its SBA Region (one of
the commenters suggested that the limit
should be two), arguing that this limit
would prevent CDCs from essentially
becoming regional through these
agreements, and that it would ensure
that the assisting CDC continues to
focus on its primary area of operation.
Two commenters stated that a CDC
should be allowed to service another
CDC only if the CDC has demonstrated
its first responsibility to its primary
market by making an average of 10 or
more loans in its primary State during
the previous 3 years.

SBA has considered these comments
and has decided to adopt the geographic
restrictions on these contracts as
proposed, with exceptions for
liquidation services and independent
loan reviews as described below. SBA’s
decision to not allow CDCs to contract
outside their SBA Region or a
contiguous State is based on its
commitment to maintaining a balance
among three factors: The local nature of
the 504 Loan Program, SBA’s interest in
helping smaller CDCs obtain assistance
from their larger counterparts when
needed to function in the best interests
of the 504 Loan Program, and SBA’s
current regulatory framework that
allows CDCs to expand their Area of
Operations only under certain
prescribed conditions, e.g., Multi-State
and Local Economic Area expansions
under § 120.835. SBA has long been
concerned about CDCs using these
contracts to circumvent the established
expansion standards and to encroach
into areas far beyond their established
Area of Operations. In balancing these
factors, SBA continues to conclude that
CDCs should be able to contract with
each other even if the arrangement gives
rise to an affiliation based on identity of
interest, but only under the conditions

described above, including that the
CDCs must be located within the same
SBA Region or in a contiguous State.
SBA also believes that the proposed
geographic restrictions taken together—
including that CDCs entering into the
contract must be located either in the
same SBA Region or in a contiguous
State, that a CDC may provide assistance
to only one CDC per State, and that no
CDC may provide assistance to another
CDC in its State of incorporation or in
any State in which the CDC has Multi-
State authority—will adequately protect
against any one CDC dominating its
SBA Region. SBA further expects that a
CDC in need of assistance from another
CDC will be motivated to contract only
with those CDCs that have demonstrated
their ability and capacity to perform
effectively in their primary market.

With respect to tlllje comments that
object to applying the geographic
restrictions to any contract currently in
place between CDCs, SBA begins by
noting that current § 120.820(a) requires
CDCs to be independent (with
exceptions for certain types of
affiliations). To ensure that contracts
between CDCs would not undermine the
intent of this regulation, SBA has
required since 2015 that contracts
between CDCs be limited in time and
scope and have a transition phase
leading to contract termination. See SOP
50 10 5(H), Subpart A, Chapter 3,
qII.A.7.(e)(ii). (To provide more
certainty with respect to the permitted
duration for these contracts, SBA added
a 5-year limit to the SOP in January
2018. See SOP 50 10 5(]), Subpart A,
Chapter 3, {1I.A.8.d)(ii)). Any CDC that
currently contracts with another CDC
outside its SBA Region has, therefore,
been on notice for several years that
SBA policy prohibited its contract from
continuing indefinitely. There are four
CDCs that currently have contracts with
five other CDCs outside their SBA
Region. As stated in the proposed rule,
these CDCs will be permitted to
continue these contracts until the
current term of the contract expires,
giving them the opportunity to make the
changes necessary to comply with the
final rule.

As indicated above, SBA is adopting
an exception to the geographic
restriction for contracts for liquidation
services. (The second exception for
independent loan reviews is discussed
in paragraph (B) below.) SBA believes
that it will be beneficial to the 504 Loan
Program to allow a CDC to assist another
CDC with liquidation services when
needed, regardless of the location of the
CDCs. Because liquidation services are
provided at the final stage of a 504 loan,
there is no risk of a CDC using a

liquidation services contract as a means
to expand its 504 operations into other
SBA Regions. Accordingly, SBA is
revising the rule to allow a CDC to
contract with another CDC outside its
SBA Region for liquidation services.

(B) Independent Loan Reviews

SBA received a total of 54 comments
on the prohibition in paragraph (8)
against a CDC contracting with another
CDC for services for independent loan
reviews. One commenter supported this
prohibition due to the potential conflict
of interest problems that could arise,
and the remaining 53 opposed the
prohibition (except that one of these
commenters argued that two CDCs
should not be able to conduct reviews
for each other). The opposing
commenters observed that CDCs are
currently allowed to perform these
reviews internally if they use staff that
are independent from the function being
reviewed and, therefore, they argued
that CDCs should be able to provide this
service to each other. The commenters
recognized that SBA would need to
carefully monitor the contracts between
CDCs and that CDCs would also need to
carefully consider potential conflicts of
interest. They argued that SBA would
have the opportunity to evaluate the
quality of these reviews when they are
submitted with the CDC’s Annual
Report.

Based on these comments, SBA has
decided to allow a CDC to contract with
another CDC for independent loan
review services without any geographic
restriction subject to the following two
conditions. First, to avoid any
possibility of a quid-pro-quo, the CDCs
may not review each other’s portfolios
or exchange any other services, nor may
they enter into any other arrangement
with each other that could appear to
bias the outcome or integrity of the
independent loan review. Second, due
to the potential conflicts of interest that
may arise, the contracts between CDCs
for independent loan reviews must be
pre-approved by the D/FA (or designee)
in consultation with the D/OCRM (or
designee).

2. Other Changes That Would Apply to
All Professional Services Contracts

SBA proposed the following changes
to § 120.824 that would apply to all
professional services contracts
(including professional services
contracts between CDCs):

(1) SBA’s prior approval would be
required for co-employment contracts
that a CDC wants to enter into with a
third party, such as a professional
employer organization, to obtain
employee benefits, such as retirement
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and health benefits, for the CDC’s staff.
These contracts must provide that the
CDC retains the final authority to hire
and fire the CDC’s employees;

(2) Services for information
technology and independent loan
reviews would be added to the list of
the types of contracts that CDCs may
enter into without obtaining prior SBA
approval (except, as discussed above,
the proposed rule prohibited CDCs from
contracting with another CDC for
independent loan reviews);

(3) SBA proposed to make the
following clarifying and technical
changes to § 120.824:

(a) Under the current § 120.824(c) (to
be redesignated in the final rule as
§120.824(c)(2)(ii)), the contracts must
clearly identify terms and conditions
satisfactory to SBA that permit the CDC
to terminate the contract prior to its
expiration date on a reasonable basis. To
give CDCs procuring services maximum
flexibility, SBA proposed to revise the
standard under which the CDC
procuring the services may terminate
the contract to “with or without cause”;

(b) Under the current § 120.824(d), the
CDC must provide copies of these
contracts to SBA for review annually.
SBA proposed to revise this provision
(to be redesignated in the final rule as
§120.824(c)(4)) to clarify that the CDC
procuring the services must provide a
copy of all executed contracts to SBA as
part of the CDC’s Annual Report
submitted under § 120.830(a) unless the
CDC certifies that it has previously
submitted an identical copy of the
executed contract to SBA;

(c) Under the current § 120.824(e)(1),
the CDC’s Board must demonstrate to
SBA that ““the compensation under the
[professional services] contract is only
from the CDC”. For clarity, SBA
proposed to revise this provision (to be
redesignated in the final rule as
§120.824(c)(2)(i)) to state that ‘““the
compensation under the contract is paid
only by the CDC”’;

(d) Under the current § 120.824(e)(3),
the CDC’s Board must demonstrate that
the contracts do not “‘evidence” any
actual or apparent conflict of interest or
self-dealing. For clarity, SBA proposed
to revise this provision (to be
redesignated as § 120.824(c)(2)(iii)) to
require the Board to demonstrate that
there is no actual or apparent conflict of
interest or self-dealing in the
negotiation, approval or implementation
of the contract;

(e) Under the current § 120.824(f) (to
be redesignated in the final rule as
§120.824(c)(3)), no contractor or
Associate of a contractor may be a
voting or non-voting member of the
CDC’s Board. The term ‘““Associate” is

generally defined in § 120.10 with
respect to a lender, CDC or small
business, but not with respect to a
contractor of a CDC. SBA proposed to
replace the phrase “Associate of a
contractor” with text that is consistent
with the definition of Associate in
§120.10: “Neither the contractor nor
any officer, director, 20 percent or more
equity owner, or key employee of a
contractor may be a voting or non-voting
member of the CDC’s Board.”

SBA received no comments opposing
these changes and is adopting the
changes to § 120.824 as proposed except
that, as discussed above in SBA’s
response to the comments on the
geographic limits on contracts between
CDCs, the D/FA (or designee), in
consultation with the D/OCRM (or
designee), must pre-approve contracts
between CDCs for independent loan
reviews.

In addition, SBA is reorganizing this
section to make it simpler and clearer.
Specifically, in the final rule, subsection
(a) of 120.824 now addresses the
management requirements that apply to
CDCs and under what circumstances a
CDC may request a waiver of the
requirement that the CDC directly
employ the CDC manager and obtain
management services through a
contract; subsection (b) now addresses
the functions that the professional staff
of the CDC must be capable of
performing; subsection (c) now
addresses the requirements that apply
when a CDC obtains services through a
professional services contract; and
subsection (d) now addresses the
additional requirements that apply to
professional services contracts between
CDCs. The reorganization of this section
is not intended to make any substantive
changes to the content of the rule other
than as described above in this section
C.

D. Section 120.826 Basic Requirements
for Operating a CDC

SBA proposed to increase the dollar
threshold that triggers an annual audit
of the CDC’s financial statements under
§120.826 from $20 million to $30
million. Under the rule as proposed, for
loan portfolio balances of less than $30
million, the CDC would be able to
submit a financial statement that is
reviewed by an independent certified
public accountant in accordance with
generally accepted accounting
principles (GAAP) instead of an audited
financial statement. There are currently
60 CDCs with a portfolio balance under
$20 million and the increase to $30
million would add 19 CDCs to the
number of CDCs that may submit
reviewed financial statements, for a total

of 79 CDCs that would save the
difference in cost between an audited
financial statement and a reviewed
financial statement. SBA estimates the
cost savings to be $15,000 annually for
each CDC. As noted in the proposed
rule, a CDC with a portfolio balance of
less than $30 million may be required
to provide audited financial statements
at the discretion of the D/OCRM when
the CDC is in material noncompliance
with SBA’s Loan Program Requirements
(defined in § 120.10), such as with
requirements related to financial
solvency or business integrity.

SBA received 62 comments on the
proposed changes to § 120.826, and all
62 comments supported the proposal
but requested that SBA increase the
amount that triggers the annual audit
requirement to $50 million instead of
$30 million. SBA considered these
comments but, due to the inherent risks
of a larger portfolio and due to the fact
that SBA is already raising the amount
that triggers the audit by 50 percent,
SBA believes that it would not be
prudent to raise the amount further.
SBA is adopting the changes to
§120.826 as proposed.

E. Section 120.835 Application To
Expand an Area of Operations

SBA proposed to amend paragraph (c)
of §120.835 to offer the following
alternative to establishing a Loan
Committee in each State into which the
CDC expands as a Multi-State CDC: If
the CDC has established a Loan
Committee in its State of incorporation,
then when voting on a Project in the
additional State, the CDC must include
at least two individuals who live or
work in that State on the CDC’s Loan
Committee. To make it clear that the
two individuals added to the Loan
Committee are permitted to vote only on
the Projects located in the additional
State into which the CDC expands and
would not be eligible to participate in
voting on Projects in the CDC’s State of
incorporation, SBA proposed to add the
term “‘only” after “[c]onsist” in
§120.823(d)(4)(ii)(E). If the CDC has not
established a Loan Committee in its
State of incorporation, the alternative
would allow two individuals who live
or work in the additional State to be
included on the CDC’s Board of
Directors when voting on a Project in
that State. SBA also proposed to amend
three other provisions to conform the
rules to this amendment, including
adding a reference about the alternative
in §120.823(d)(4)(ii)(E), removing the
reference to § 120.839 in
§ 120.823(d)(4)(ii)(E), and using the
phrase “live or work in the CDC’s State
of incorporation” instead of “live or
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work in the Area of Operations of the
State where the 504 project they are
voting on is located”.

SBA received a total of 57 comments
on this proposed change. There were no
opposing comments, though two
commenters submitted differing points
of view with respect to whether the two
individuals added to the Loan
Committee or Board should only be able
to vote on Projects located in the
additional State. One commenter
requested that the two individuals be
able to vote on all of the CDC’s Projects,
and the second commenter argued that
the two members who represent the
additional State on the CDC’s Loan
Committee or Board should be different
persons than those serving on the Loan
Committee or Board in the CDC’s State
of incorporation.

The latter commenter’s suggestion is
consistent with SBA’s intent in
providing this alternative option and is
the reason why SBA proposed to revise
§120.823(d)(4)(ii)(E) to require that the
Loan Committee consist only of
members who live or work in the CDC’s
State of incorporation or in an area that
would qualify as an LEA. The purpose
behind this change was to give CDCs an
alternative that would be less costly to
creating a separate Loan Committee in
the additional State, and not to expand
the area from which a CDC could choose
the members for its Board or Loan
Committee in its State of incorporation.

Based on the comments, SBA believes
that it can be made clearer that the two
individuals who are added to either the
Board or the Loan Committee under the
alternative option may vote only on
Projects in the additional State and,
accordingly, SBA is adding the
following sentence at the end of
§120.835(c)(2): “These two members
may vote only on Projects located in the
additional State.”

SBA is adopting the rule as proposed
with this revision.

F. Section 120.839 Case-By-Case
Application To Make a 504 Loan
Outside of a CDC’s Area of Operations

SBA proposed to expand paragraph
(a) of §120.839 to allow a CDC to apply
to make a 504 loan outside its Area of
Operations if the CDC has previously
assisted either the business “or its
affiliate(s).” SBA received a total of 57
comments in support of this change.
One commenter requested that SBA
allow a CDC to make loans outside its
Area of Operations based on a Third
Party Lender’s prior lending
relationship with a business. However,
what is important to SBA is that the
CDC have the prior lending relationship
with the business or its affiliates and,

thus, SBA will not expand the change
to allow CDCs to make loans outside
their Area of Operations based on the
prior relationship of a Third Party
Lender. SBA is adopting the changes to
§120.839 as proposed.

G. Section 120.847 Requirements for
the Loan Loss Reserve Fund (LLRF)

SBA proposed to revise paragraph (b)
of this section to allow PCLP CDCs to
maintain a balance in the LLRF equal to
one percent of the current principal
amount, instead of one percent of the
original principal amount, of the PCLP
Debenture after the loan is seasoned for
10 years. However, SBA proposed that
a CDC may not use the declining
balance methodology: (1) With respect
to any PCLP Debenture that has been
purchased, in which case the CDC must
restore the balance maintained in the
LLRF with respect to that Debenture to
one percent of the original principal
amount within 30 days after purchase;
or (2) with respect to any other PCLP
Debenture if SBA notifies the CDC in
writing that it has failed to satisfy the
requirements in paragraphs (e), (f), (h),
(i) or (j) of §120.847. In the latter case,
the CDC would not be required to
restore the balance maintained in the
LLRF to one percent of the original
principal amount of the Debenture but
must base the amount maintained in the
LLRF on one percent of the principal
amount of the Debenture as of the date
of notification. The CDC may not begin
to use the declining balance
methodology again until SBA notifies
the CDC in writing that SBA has
determined, in its discretion, that the
CDC has corrected the noncompliance
and has demonstrated its ability to
comply with these requirements. In
paragraph (g), SBA also proposed to
change the official to whom withdrawal
requests should be forwarded from the
Lead SBA Office to the D/OCRM (or
designee).

SBA received a total of 55 comments
supporting the proposed changes to
§120.847. There were no opposing
comments. SBA is adopting the changes
to §120.847 as proposed, except that,
upon further consideration, SBA has
decided to retain the Lead SBA Office
as the office to which the PCLP CDC
must forward requests for withdrawals.

III. Compliance With Executive Orders
12866, 13563, 12988, 13771, and 13132,
the Paperwork Reduction Act (44
U.S.C. Ch. 35), and the Regulatory
Flexibility Act (5 U.S.C. 601-612)

Executive Order 12866

The Office of Management and Budget
(OMB) determined that this rule is not

a “‘significant” regulatory action for the
purposes of Executive Order 12866. In

addition, this is not a major rule under
the Congressional Review Act, 5 U.S.C.
800.

Executive Order 13563

The Agency coordinated outreach
efforts to engage stakeholders before
proposing this rule. The 504 Loan
Program operates through the Agency’s
lending partners, which for this program
are CDCs. The Agency has participated
in lender conferences and trade
association meetings and received
feedback from CDCs, a trade association,
and third-party lenders that provided
valuable insight to SBA.

Executive Order 12988

This action meets applicable
standards set forth in Sections 3(a) and
3(b)(2) of Executive Order 12988, Civil
Justice Reform, to minimize litigation,
eliminate ambiguity, and reduce
burden. The action does not have
retroactive or preemptive effect.

Executive Order 13771

This final rule is an E.O. 13771
deregulatory action with an annualized
savings of $273,515 and a net present
value of $3,907,360 in savings, both in
2016 dollars.

This rule is expected to produce
$15,000 of savings for each of the 19
CDCs that currently have 504 loan
portfolio balances between $20 million
and $30 million and will no longer be
required to provide audited financial
statements. This estimate of savings is
based on conversations with CDCs. In
addition, SBA is decreasing the number
of members that a CDC is required to
appoint to its Board of Directors from
nine to seven and reducing the amount
that PCLP CDCs need to maintain in the
Loan Loss Reserve Fund. While it is
difficult to quantify the benefits of these
changes, they are meant to provide more
flexibility and options to CDCs.

Any costs to CDCs due to changes in
this rule are difficult to quantify but are
likely to be insignificant.

Executive Order 13132

SBA has determined that this final
rule will not have substantial, direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government. Therefore,
for the purposes of Executive Order
13132, SBA has determined that this
final rule has no federalism implications
warranting preparation of a federalism
assessment.
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Paperwork Reduction Act, 44 U.S.C.,
Ch. 35

SBA has determined that, while this
final rule will not impose new reporting
or recordkeeping requirements, some of
the regulatory amendments require
changes to SBA Form 1253 to clarify
existing requirements, such as the type
of contracts that CDCs must report to
SBA, and to remove certain reporting
requirements that are no longer
applicable as a result of the rule
changes. Accordingly, SBA Form 1253,
Certified Development Company (CDC)
Annual Report Guide (OMB Approval
3245-0074), will be revised to clarify or
add information that CDCs are required
to submit with their Annual Report,
including:

(a) With respect to the information
required to be submitted in the
Operating Report (Tab 2A) related to the
members of the CDC’s Board of
Directors and the Loan Committee, in
the event that a Multi-State CDC
chooses the option created under the
new §120.835(c)(2), the form will be
revised to inform CDCs to provide
information on the two additional
members who are appointed to the
Board or to the Loan Committee, if
established, to vote on Projects in the
State into which the CDC expanded.

(b) With respect to the information
that the CDC is required to provide in
the Operating Report (Tab 2C) related to
contracts requiring SBA’s prior written
approval, the form currently instructs
the CDC to submit a copy of all
contracts for management and/or staff in
place during the reporting period. The
form currently identifies examples of
the types of contracts subject to this
requirement. It will be revised to add
co-employment contracts (which SBA
proposed to add in the proposed rule)
and contracts for independent loan
reviews between CDCs (which SBA has
added to this final rule in response to
comments received) to the list.
However, as stated in the proposed rule,
SBA determined that, as currently
written, the requirement to submit a
copy of all contracts with the Annual
Report could result in duplicative
reporting since CDCs should have
provided SBA with a fully executed
copy of any contract after obtaining
SBA’s prior approval. As a result, SBA
is revising the instruction in the form to
make it clear that CDCs would no longer
be required to submit a copy of these
contracts with the Annual Report if a
copy of the current and executed
contract was previously submitted to
SBA. The CDC will be required to
provide a certification with its Annual
Report that it has previously submitted

a copy of the executed contract to SBA
and that no changes have been made to
it. The certification will also need to
state to whom and on what date the
contract was provided to SBA.

In addition, the form will be changed
to no longer require the CDC to provide
a copy of other documents that SBA
already has in its possession, including
SBA’s approval of each contract or
management waiver, a copy of the
Board’s resolution approving the
contract, or a copy of the Board’s
explanation for why it believes that it is
in the best interest of the CDC to enter
into the contract.

(c) With respect to the information
required to be submitted in the
Operating Report (Tab 2F) related to the
Independent Loan Review Package, as
noted above, the final rule will allow a
CDC to contract with another CDC to
perform the independent loan review
but only with SBA’s prior written
approval, and the form will be revised
to reflect this change.

(d) With respect to the Financial
Report (Tab 3) of the form, a CDC is
currently allowed to submit a reviewed
financial statement instead of an
audited financial statement if it has a
504 loan portfolio balance of less than
$20 million. This final rule raises this
threshold to $30 million and, therefore,
it will be necessary to revise the
instruction in the form accordingly. The
substance of the information that would
be collected is not being changed, only
that fewer CDCs would need to submit
audited financial statements.

SBA invited comments on the
proposed changes to the underlying
regulations that would impact Form
1253. SBA received five comments on
Form 1253. The commenters requested
that CDCs only be required to include in
the Annual Report information related
to Board minutes, financial statements,
tax returns, and jobs and other
economic development activity. This
change would eliminate several items
from the Annual Report, including
information related to the Board of
Directors, Executive Committee, Loan
Committee, professional staff, contracts,
affiliations, legal certifications, and
compensation. The commenters argued
that, with the changes planned in SBA’s
electronic records system, SBA will
have ready access to the information
currently provided with the Annual
Report. However, SBA has concluded
that all of the information that will be
submitted with this form continues to
be needed to support SBA’s efforts to

maintain quality control in the 504 Loan
Program.3

SBA has determined that the changes
needed for the form described above are
non-substantive in nature and do not
need to be submitted to OMB for
approval.

Regulatory Flexibility Act, 5 U.S.C. 601-
612

When an agency issues a final
rulemaking, section 604 of the
Regulatory Flexibility Act (RFA), 5
U.S.C. 601-612, requires the agency to
“prepare and make available for public
comment a final regulatory flexibility
analysis”” which will “describe the
impact of the final rule on small
entities, significant issues raised by the
public about the impact on small
entities and the steps that the agency
has taken to minimize the significant
economic impact on small entities.”
Section 605 of the RFA allows an
agency to certify a rule in lieu of
preparing an analysis, if the rule will
not have a significant economic impact
on a substantial number of small
entities. Although the rulemaking will
impact all 210 CDCs (all of which are
small), SBA continues to believe the
economic impact will not be significant.
The final rule will streamline the
operational and organizational
requirements that CDCs must satisfy and
reduce their costs.

For example, under the final rule, the
19 CDCs that currently have 504 loan
portfolio balances between $20 million
and $30 million will no longer be
required to provide audited financial
statements but may submit reviewed
financial statements instead. As noted
above, SBA estimates that the
elimination of the audited review for
these CDCs will save each CDC
approximately $15,000 per year. This
estimate is based on conversations with
CDCs.

In addition, SBA is reducing the
regulatory requirements imposed on
CDCs related to corporate governance.
For example, SBA is decreasing the
number of members that a CDC is
required to appoint to its Board of
Directors from nine to seven. This
change will also make it easier for a
CDC to meet the quorum requirements
for conducting its business. In addition,
SBA is: (1) Expanding the area in which

3 Under the proposed rule, SBA gave notice that
SBA Form 2233 would be revised to change the
office to which this form is submitted from the
“Lead SBA Office” to the “Office of Credit Risk
Management”. SBA received no comments on this
form. Form 2233 will no longer need to be revised
because the final rule will retain the Lead SBA
Office as the office to which PCLP CDCs must
submit requests for withdrawal from the Loan Loss
Reserve Fund.
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Board and Loan Committee members
may work or live; (2) removing the limit
on the number of members that may
serve on the Board from the commercial
lending fields; (3) allowing CDCs in
need of assistance to contract for
services with another CDC under certain
circumstances even if the CDCs would
become affiliated as a result; (4)
eliminating the requirement that CDCs
establish a separate Loan Committee in
each State into which the CDC expands
as a Multi-State CDCG; (5) expanding the
criteria under which a CDC may make

a 504 loan outside its Area of
Operations; and (6) allowing a CDC to
contract with another CDC to perform
the required independent loan reviews
under certain circumstances and with
SBA’s prior written approval.

Another change is the reduction in
the amount that PCLP CDCs need to
maintain in the Loan Loss Reserve
Fund. By allowing PCLP CDCs to utilize
a declining balance methodology for the
LLRF after a Debenture has been
outstanding for 10 years, more cash will
be available to support the CDC’s
operations or to invest in other
economic development activities
without unduly increasing risk.

In addition, SBA received one
comment opposing the certification of
the proposed rule because of the
proposal to prohibit any person or entity
from owning or controlling more than
10 percent of a for-profit CDC’s voting
stock. As discussed above, this final rule
provides that an individual or entity
will be limited to owning no more than
25 percent of a CDC’s stock. With this
change, no individual or entity will be
required to divest any stock because no
stockholder of any for-profit CDC
currently owns more than 25 percent of
the CDC'’s stock and, thus, SBA
concludes that the 25 percent limit will
not have a significant economic impact
on any small entities. Similarly, this
final rule applies the 25 percent limit to
membership interests in a non-profit
CDC. Applying the 25 percent limit to
non-profit CDCs would not have a
significant economic impact on any
small entity because a membership
interest in a CDC has no economic value
to the member. A membership interest
in a non-profit CDC does not entitle the
member to receive any distribution of
income or assets from the CDC.

Except for the change in the audit
requirements discussed above, the total
costs to CDCs due to the other changes
in this rule are difficult to quantify.
However, based on the nature of the
changes, SBA believes that CDCs are
likely to experience cost reductions if
there is any cost impact at all. SBA
believes that this final rule is the

Agency’s best available means for
facilitating American job preservation
and creation by removing unnecessary
regulatory requirements. The preamble
sections above provide additional
detailed explanations regarding how
and why this final rule will reduce
regulatory burdens and responsibly
increase program participation
flexibility and discusses the high level
of public support for these changes.

For these reasons, SBA has
determined that the final rule will not
have a significant economic impact on
a substantial number of small entities
and certifies this rule as such.

List of Subjects in 13 CFR Part 120

Community development, Equal
employment opportunity, Loan
programs—business, Reporting and
recordkeeping requirements, Small
business.

For the reasons stated in the
preamble, SBA is amending 13 CFR part
120 as follows:

PART 120—BUSINESS LOANS

m 1. The authority for part 120
continues to read as follows:

Authority: 15 U.S.C. 634(b)(6), (b)(7),
(b)(14), (h) and note, 636(a), (h) and (m), 650,
687(f), 696(3) and (7), and 697(a) and (e);
Pub. L. 111-5, 123 Stat. 115, Pub. L. 111-240,
124 Stat. 2504.

m 2. Amend § 120.816 by adding
paragraph (d) to read as follows:

§120.816 CDC non-profit status and good
standing.
* * * * *

(d) If a non-profit CDC has a
membership and the members are
responsible for electing or appointing
voting directors to the CDC’s Board of
Directors, no person or entity can
control more than 25 percent of the
CDC’s voting membership.

m 3. Amend § 120.818 by designating
the undesignated paragraph as
paragraph (a) and adding paragraph (b)
to read as follows:

§120.818 Applicability to existing for-
profit CDCs.

* * * * *

(b) No person or entity can own or
control more than 25 percent of a for-
profit CDC’s stock.

m 4. Amend § 120.823 by:

m a. Revising paragraph (a);

m b. Removing paragraph (c)(4) and
redesignating paragraph (c)(5) as
paragraph (c)(4);

m c. In paragraph (d)(4)(i)(B), by
removing ‘“five”” and adding “four” in
its place;

m d. In paragraph (d)(4)(ii)(B), by

removing “five (5)” and adding “four”

in its place; and

m e. Revising paragraph (d)(4)(ii)(E).
The revisions read as follows:

§120.823 CDC Board of Directors.

(a) The CDC, whether for-profit or
non-profit, must have a Board of
Directors with at least seven (7) voting
directors who live or work in the CDC’s
State of incorporation or in an area that
is contiguous to that State that meets the
definition of a Local Economic Area for
the CDC. The Board must be actively
involved in encouraging economic
development in the Area of Operations.
The initial Board may be created by any
method permitted by applicable State
law. At a minimum, the Board must
have directors with background and
expertise in internal controls, financial
risk management, commercial lending,
legal issues relating to commercial
lending, corporate governance, and
economic, community or workforce
development. Directors may be either
currently employed or retired.

(d) * Kk %
(.4') * x %
( * *x %

—

ii
(E) Consist only of Loan Committee
members who live or work in the CDC’s
State of incorporation or in an area that

meets the definition of a Local
Economic Area for the CDC, except that,
for Projects that are financed under a
CDC’s Multi-State authority, the CDC
must satisfy the requirements of either
§120.835(c)(1) or (2) when voting on
that Project.

* * * * *
m 5. Revise § 120.824 to read as follows:

§120.824 Professional management and
staff, and contracts for services.

(a) Management. A CDC must have
full-time professional management,
including an executive director or the
equivalent (CDC manager) to manage
daily operations. This requirement is
met if the CDC has at least one salaried
professional employee that is employed
directly (not a contractor or an officer,
director, 20 percent or more equity
owner, or key employee of a contractor)
on a full-time basis to manage the CDC.
The CDC manager must be hired by the
CDC’s Board of Directors and subject to
termination only by the Board. A CDC
may obtain, under a written contract,
management services provided by a
qualified individual under the following
circumstances:

(1) The CDC must submit a request for
the D/FA (or designee) to approve, in
consultation with the D/OCRM (or
designee), a waiver of the requirement
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that the manager be employed directly
by the CDC. In its request, the CDC must
demonstrate that:

(i) Another non-profit entity (that is
not a CDC) that has the economic
development of the CDC’s Area of
Operations as one of its principal
activities will provide management
services to the CDC and, if the manager
is also performing services for the non-
profit entity, the manager will be
available to small businesses interested
in the 504 program and to 504 loan
borrowers during regular business
hours; or

(ii) The CDC submitting the request
for the waiver is rural, has insufficient
loan volume to justify having
management employed directly by the
CDC, and is requesting to contract with
another CDC located in the same general
area to provide the management.

(2) The CDC must submit a request for
the D/FA (or designee), in consultation
with the D/OCRM (or designee), to pre-
approve the contract for management
services. This contract must comply
with paragraphs (c)(2) through (4) and,
if applicable, paragraph (d) of this
section.

(b) Professional staff. The CDC must
have a full-time professional staff
qualified by training and experience to
market the 504 Loan Program, package
and process loan applications, close
loans, service, and, if authorized by
SBA, liquidate the loan portfolio, and to
sustain a sufficient level of service and
activity in the Area of Operations.

(c) Professional services contracts.
Through a written contract with
qualified individuals or entities, a CDC
may obtain services for marketing,
packaging, processing, closing,
servicing, or liquidation functions, or
for other services (e.g., legal, accounting,
information technology, independent
loan reviews, and payroll and employee
benefits), provided that:

(1) The contract must be pre-approved
by the D/FA (or designee), subject to the
following exceptions:

(i) CDCs may contract for legal,
accounting, and information technology
services without SBA approval, except
for legal services in connection with
loan liquidation or litigation.

(ii) CDCs may contract for
independent loan review services with
non-CDC entities without SBA approval.
Contracts between CDCs for
independent loan reviews must be pre-
approved by SBA in accordance with
paragraph (d) of this section.

(2) If the contract requires SBA’s prior
approval under paragraph (c)(1) of this
section, the CDC’s Board must explain
to SBA why it is in the best interest of

the CDC to obtain services through a
contract and must demonstrate that:

(i) The compensation under the
contract is paid only by the CDC
obtaining the services, is reasonable and
customary for similar services in the
Area of Operations, and is only for
actual services performed;

(ii) The full term of the contract
(including options) is necessary and
appropriate and the contract permits the
CDC procuring the services to terminate
the contract prior to its expiration date
with or without cause; and

(iii) There is no actual or apparent
conflict of interest or self-dealing on the
part of any of the CDC'’s officers,
management, or staff, including
members of the Board and Loan
Committee, in the negotiation, approval
or implementation of the contract.

(3) Neither the contractor nor any
officer, director, 20 percent or more
equity owner, or key employee of a
contractor may be a voting or non-voting
member of the CDC’s Board.

(4) The CDC procuring the services
must provide a copy of all executed
contracts requiring SBA prior approval
to SBA as part of the CDC’s Annual
Report submitted under § 120.830(a)
unless the CDC certifies that it has
previously submitted an identical copy
of the executed contract to SBA.

(5) With respect to any contract under
which the CDC'’s staff are deemed co-
employees of both the CDC and the
contractor (e.g., contracts with
professional employer organizations to
obtain employee benefits, such as
retirement and health benefits, for the
CDC'’s staff), the contract must provide
that the CDC retains the final authority
to hire and fire the CDC’s employees.

(6) If the contract is between CDCs,
the CDCs and the contract must also
comply with paragraph (d) of this
section.

(d) Professional Services Contracts
between CDCs. Notwithstanding the
prohibition in 13 CFR 120.820(d)
against a CDC affiliating with another
CDC, a CDC may obtain services through
a written contract with another CDC for
managing, marketing, packaging,
processing, closing, servicing,
independent loan review, or liquidation
functions, provided that:

(1) The contract between the CDCs
must be pre-approved by the D/FA (or
designee), in consultation with the D/
OCRM (or designee), who determines in
his or her discretion that such approval
is in the best interests of the 504 Loan
Program and that the terms and
conditions of the contract are
satisfactory to SBA. For management
services, a CDC may contract with

another CDC only in accordance with
paragraph (a)(1)(ii) of this section.

(2) Except for contracts for liquidation
services and independent loan reviews:

(i) The CDCs entering into the
contract must be located in the same
SBA Region or, if not located in the
same SBA Region, must be located in
contiguous States. For purposes of this
provision, the location of a CDC is the
CDC’s State of incorporation;

(ii) A CDC may provide assistance to
only one CDC per State; and

(iii) No CDC may provide assistance
to another CDC in its State of
incorporation or in any State in which
it has Multi-State authority.

(3) The Board of Directors for each
CDC entering into the contract must be
separate and independent and may not
include any common directors. In
addition, if either of the CDCs is for-
profit, neither CDC may own any stock
in the other CDC. The CDCs are also
prohibited from comingling any funds.

(4) With respect to contracts for
independent loan reviews, CDCs may
not review each other’s portfolios or
exchange any other services, nor may
they enter into any other arrangement
with each other that could appear to
bias the outcome or integrity of the
independent loan review.

(5) The contract must satisfy the
requirements set forth in paragraphs
(c)(2) through (4) of this section.

§120.826 [Amended]

m 6. Amend § 120.826 in paragraph (c)

by:

lya. Removing the term “$20 million”

wherever it appears and adding the term

“$30 million” in its place; and

m b. Removing the period at the end of

the last sentence and adding “, except

that the D/OCRM may require a CDC

with a portfolio balance of less than $30

million to submit an audited financial

statement in the event the D/OCRM

determines, in his or her discretion, that

such audit is necessary or appropriate

when the CDC is in material

noncompliance with Loan Program

Requirements.”

m 7. Amend § 120.835 by:

m a. Adding a subject heading to

paragraph (c);

m b. Revising the last sentence of

paragraph (c); and

m c. Adding paragraphs (c)(1) and (2).
The additions read as follows:

§120.835 January 3, 2020 Application to
expand an Area of Operations.
* * * * *

(c) Multi-State expansion. * * * A
CDC may apply to be a Multi-State CDC
only if the State the CDC seeks to
expand into is contiguous to the State of
the CDC’s incorporation and either:
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(1) The CDC establishes a Loan
Committee in the additional State
consisting only of members who live or
work in that State and that satisfies the
other requirements in
§ 120.823(d)(4)(ii)(A) through (D); or

(2) For any Project located in the
additional State, the CDC’s Board or
Loan Committee (if established in the
CDC’s State of incorporation) includes
at least two members who live or work
in that State when voting on that
Project. These two members may vote
only on Projects located in the
additional State.

§120.839 [Amended]

m 8. Amend § 120.839 by adding the
words “‘or its affiliate(s)” after
“business” in paragraph (a).

m 9. Amend § 120.847 by revising the
third and fourth sentences in paragraph
(b) and adding paragraphs (b)(1) and (2)
to read as follows:

§120.847 Requirements for the Loan Loss
Reserve Fund (LLRF).

(b) * * * For each PCLP Debenture a
PCLP CDC issues, it must establish and
maintain an LLRF equal to one percent
of the original principal amount of the
PCLP Debenture. The amount the PCLP
CDC must maintain in the LLRF for each
PCLP Debenture remains the same even
as the principal balance of the PCLP
Debenture is paid down over time
except that, after the first 10 years of the
term of the Debenture, the amount
maintained in the LLRF may be based
on one percent of the current principal
amount of the PCLP Debenture (the
declining balance methodology), as
determined by SBA. All withdrawals
must be made in accordance with the
requirements of paragraph (g) of this
section. A CDC may not use the
declining balance methodology:

(1) With respect to any Debenture that
has been purchased. Within 30 days
after purchase, the CDC must restore the
balance maintained in the LLRF for the
Debenture that was purchased to one
percent of the original principal amount
of that Debenture; or

(2) With respect to any other
Debenture if SBA notifies the CDC in
writing that it has failed to satisfy the
requirements in paragraph (e), (f), (h),
(i), or (j) of this section. In such case, the
CDC will not be required to restore the
balance maintained in the LLRF to one
percent of the original principal amount
of the Debenture but must base the
amount maintained in the LLRF on one
percent of the principal amount of the
Debenture as of the date of notification.
The CDC may not begin to use the
declining balance methodology again

until SBA notifies the CDC in writing
that SBA has determined, in its
discretion, that the CDC has corrected
the noncompliance and has
demonstrated its ability to comply with
these requirements.

* * * * *

Dated: November 25, 2019.
Christopher M. Pilkerton,
Acting Administrator.
[FR Doc. 2019-26042 Filed 12-3-19; 8:45 am]
BILLING CODE P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 902

[SATS No. AK-007-FOR; Docket ID No.
OSM-2011-0017; S1D1S SS08011000
SX064A000 201S180110; S2D2S
S$S08011000 SX064A000 20XS501520]

Alaska Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.
ACTION: Final rule; approval of
amendment with four exceptions.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are approving, with four
exceptions and six additional
requirements, an amendment to the
Alaska regulatory program (the Alaska
program) under the Surface Mining
Control and Reclamation Act of 1977
(SMCRA or the Act). The amendment
was submitted by Alaska to address
changes made at its own initiative and
in response to the required program
amendment concerning postmining land
use. Alaska intends to revise its program
to be consistent with the corresponding
Federal regulations and to conform to
the drafting manual for the State of
Alaska.

DATES: Effective January 3, 2020.

FOR FURTHER INFORMATION CONTACT:
Howard Strand, Manager, Denver Field
Branch, Telephone: 303—293-5026.
Email address: hstrand@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Alaska Program

II. Submission of the Proposed Amendment
II. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VI. Statutory and Executive Order Reviews

I. Background on the Alaska Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal

and non-Indian lands within its borders
by demonstrating that its program
includes, among other things, State laws
and regulations that govern surface coal
mining and reclamation operations in
accordance with the Act and consistent
with the Federal regulations. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior approved the Alaska program
effective on May 2, 1983. You can find
background information on the Alaska
program, including the Secretary’s
findings, the disposition of comments,
and conditions of approval of the Alaska
program in the March 23, 1983, Federal
Register (48 FR 12274). You can also
find later actions concerning Alaska’s
program and program amendments at 30
CFR 902.10, 902.15, and 902.16.

II. Submission of the Proposed
Amendment

By letter dated September 8, 2011
(Document ID No. OSM-2011-0017—-
0002), Alaska sent us an amendment to
its program under SMCRA (30 U.S.C.
1201 et seq.). Alaska sent the
amendment to include changes made at
its own initiative and in response to the
required program amendment at 30 CFR
902.16(a)(14), requiring consistency
with the provisions of 30 CFR
816.116(b)(3)(i), concerning postmining
land use. The amendment package
submitted by Alaska primarily concerns
editorial revisions to AK—006—-FOR, an
amendment OSMRE approved after
Alaska’s submission on May 11, 2004,
and revised on April 1, 2005. OSMRE
approved the revised rules in the
Federal Register on November 29, 2005
(70 FR 71383) (Document Identification
Number (Docket ID No.) OSM-2011—
0017-0013).

Alaska explained that the September
8, 2011, proposed revisions were made
at the request of the Alaska Department
of Law, to conform to the State of Alaska
“Drafting Manual for Administrative
Regulations” (17th Edition, August
2007). The provisions of the program
that Alaska submitted for amendment
on September 8, 2011, are: 11 Alaska
Administrative Code (AAC) 90.043(b),
water quality analyses; 11 AAC
90.045(a), (b), (c), and (d), description of
geology; 11 AAC 90.057(a) and (b), fish
and wildlife information; 11 AAC
90.057(c) and 11 AAC 90.423(h), fish
and wildlife information; 11 AAC
90.085(a), (a)(5) and (e), plans for
protection of the hydrologic balance; 11
AAC 90.089(a)(1), construction plans for
ponds, impoundments, dams, and
embankments; 11 AAC 90.101(a)
through (f), subsidence control plans
and the definition of material damage;
11 AAC 90.173(b)(2), eligibility for
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assistance under the small operator
assistance program; 11 AAC
90.179(a)(3), (a)(4) and (a)(5), data
collection that would be covered by the
small operator assistance program; 11
AAC 90.185(a) and (a)(4), applicant
liability under the small operator
assistance program; 11 AAC 90.201(d),
requirements pertaining to incremental
reclamation bonds; 11 AAC 90.211(a),
bond release procedures and criteria; 11
AAC 90.321(d), (e), (), ()(1) and (f)(2),
replacement of water supplies affected
by underground mining activities; 11
AAC 90.323(a) and (c), water quality
standards; 11 AAC 90.323(b), sediment
control measures; 11 AAC 90.325(b) and
(c) and 11 AAC 90.327(b)(2), stream
channel diversions; 11 AAC
90.331(d)(1), sedimentation ponds; 11
AAC 90.331(e), removal of siltation
structures; 11 AAC 90.331(h)(1) and (2),
design of other treatment facilities; 11
AAC 90.336(a), (b)(1) and (2), (f), and
(g), impoundment design and
construction; 11 AAC 90.337(a),
impoundment inspection; 11 AAC
90.345(e), requirements for surface
water monitoring; 11 AAC 90.349,
discharges of water or coal mine waste
into an underground mine working; 11
AAC 90.375(f) and (g), public notice of
blasting; 11 AAC 90.391(n) and (t),
disposal of excess spoil or coal mine
waste; 11 AAC 90.395(a), general
requirements for coal mine waste; 11
AAC 90.397(a), inspections of disposal
areas for excess spoil, underground
development waste or coal processing
waste; 11 AAC 90.401(a)(1), (b), (d), (e),
and (f), construction plans for coal mine
waste refuse piles; 11 AAC 90.407(c)(1)
and (2) and (f), coal mine waste dams or
embankments; 11 AAC 90.443(a)(2),
(k)(2), (1)(2), and (m)(2), requirements
for backfilling and grading; 11 AAC
90.444(a) and (b), requirements for
backfilling and grading where there is
thick or thin overburden; 11 AAC
90.447(c)(1), requirements for auger
mining; 11 AAC 90.461, repeal of
provisions which provided for
rebuttable presumption of causation by
subsidence; 11 AAC 90.461(b) and (b)(1)
through (3), (g) and (g)(1) through (5),
(h) and (h)(1) through (3), (i) and (i)(1)
through (3), (j), (k), and (1)(1) through
(3), subsidence control; 11 AAC
90.491(f)(1), (£)(2)(E), (O(2)(E)(ii), (£)(3),
and (f)(4), requirements for construction
and maintenance of roads; 11 AAC
90.601(h), (i) and (j), definition of and
inspections of abandoned sites; 11 AAC
90.629(a), procedures for assessment
conference; 11 AAC 90.631(a), requests
for a hearing on the fact of a violation
or civil penalty; 11 AAC 90.635(a) and
(b), when an individual civil penalty

may be assessed; 11 AAC 90.637(a) and
(b), amounts of individual civil penalty;
11 AAC 90.639(a), (b), and (c),
procedures for assessment of an
individual civil penalty; 11 AAC
90.641(a), (b), (c), and (d), payments of
an individual civil penalty; 11 AAC
90.652 through 11 AAC 90.669,
requirements for incidental mining of
coal; 11 AAC 90.701(a), (b), and (c),
filing of a petition to designate lands as
unsuitable for surface coal mining
operations; 11 AAC 90.901(a),
applicability of Alaska’s rules to all coal
exploration and surface coal mining and
reclamation operations; 11 AAC
90.911(125), definition of “community
or institutional building;” 11 AAC
90.911(126), definition of “cumulative
impact area;” 11 AAC 90.911(128),
definition of “‘other minerals;” 11 AAC
90.911(129), definition of “other
treatment facility;” 11 AAC 90.911(130),
definition of “precipitation event;” 11
AAC 90.911(133), definition of
“registered professional engineer;” 11
AAC 90.911(134), definition of
“registered professional land surveyor;”
and 11 AAC 90.911(135), definition of
“siltation structure.”

In the September 8, 2011, submission,
Alaska also submitted substantive
revisions of 11 AAC 90.457(c)(3),
concerning standards for revegetation
success in areas intended for fish and
wildlife habitat. Alaska submitted these
revisions in response to OSMRE’s
required program amendment codified
at 30 CFR 902.16(a)(14).

We announced receipt of the
proposed amendment in the November
2, 2011, Federal Register (76 FR 67635).
In the same document, we opened the
public comment period and provided an
opportunity for a public hearing or
meeting on the amendment’s adequacy
(Document ID No. OSM-2011-0017—
0001). We did not hold a public hearing
or meeting because no one requested
one. The public comment period ended
on December 2, 2011. We received
comments from two Federal agencies
and one State agency.

During our review of the amendment,
we initially identified: (1) Minor
editorial concerns in three rules about
subsidence control plans, data
requirements for the probable
hydrologic consequences in a small
operator assistance program, and
replacement of lost, contaminated,
diminished, or interrupted water
supplies; (2) the need for Alaska to
include standards for revegetation
success in a guideline (rather than as
promulgated rules in the Alaska
program); and (3) deficiencies in two
rules about assessment of civil
penalties.

We notified Alaska of these concerns
by letter dated January 23, 2012
(Document ID No. OSM-2011-0017—
0009).

Alaska responded with a letter dated
February 9, 2012, requesting an
extension of time to respond to our
concerns (Document ID No. OSM-2011—
0017-0010). We approved the extension
of time by letter dated February 13, 2012
(Document ID No. OSM-2011-0017—
0011).

Alaska responded to OSMRE by
sending us a revised amendment
(Document ID No. OSM-2011-0017—
0012), on March 6, 2012. In response to
our concerns, Alaska proposed non-
substantive minor editorial revisions of
11 AAC 90.101(e), concerning a
subsidence control plan, and 11 AAC
90.321(e), concerning replacement of
water supplies. In addition, Alaska
withdrew from its proposed amendment
the proposed revisions of 11 AAC
90.637(a)(1) through (4) and 11 AAC
90.637(b), concerning civil penalties.
Alaska then committed to include these
proposed rule revisions as part of
another forthcoming program
amendment proposal concerning its
ownership and control rules. That
amendment proposal will be submitted
in response to changes in the Federal
program, which necessitated changes to
the Alaska program to ensure that the
State continues to meet the minimum
requirements established under SMCRA
and its implementing regulations.
OSMRE informed Alaska of these
required changes by an October 2, 2009,
letter sent under the authority of 30 CFR
732.17. The State resubmitted proposed
revisions to 11 AAC 90.637(a)(1)
through (4) and 11 AAC 90.637(b) for
OSMRE’s informal review on December
4, 2014. That amendment proposal is
currently undergoing OSMRE’s informal
review process under SATS No. AK-
008-INF.

Finally, Alaska also committed to: (1)
Develop a general guideline for
revegetation success standards and
sampling techniques for mined lands in
Alaska and a list of husbandry practices
used in Alaska for forestry and
agricultural purposes and (2) pursue
legislation for an Alaska statutory
revision of Alaska Statute 27.21.220, in
which Alaska will add a new provision
concerning prompt replacement of
water supplies affected by underground
mining operations.

We did not reopen the public
comment period for the March 6, 2012,
proposed revisions because Alaska did
not propose new substantive changes.
Instead, the State: (1) Withdrew
proposed rules concerning civil
penalties; (2) committed to separately
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develop a general guideline concerning
revegetation success standards and
sampling techniques as well as a list of
normal husbandry practices; (3)
committed to submit a statutory revision
concerning replacement of water
supplies; and (4) proposed only non-
substantive, minor, editorial revisions of
rules that did not alter their meaning or
Alaska’s intent.

In 2017, we conducted a second
review of Alaska’s proposed amendment
and identified additional concerns
pertaining to subsidence control plan
requirements for planned subsidence
scenarios and two instances where the
State proposed to shorten timeframes for
requesting administrative review of an
agency decision on incidental mining
exceptions from 30 days to 20 days. We
verbally discussed these concerns with
the State on February 21, 2018. The
State indicated that it preferred to
address all remaining concerns with this
amendment after publication of the final
rule. For that reason, we are publishing
this final rule approving the
amendments with a total of four specific
exceptions and six additional required
amendments, as described below.

III. OSMRE’s Findings

Following are the findings we made
concerning the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment with
exceptions and additional requirements
as described below.

A. Minor Revisions to Alaska’s Rules

Alaska proposed minor wording,
editorial, punctuation, grammatical, and
recodification changes to the following
previously approved rules. In some
cases, the provisions are the same or
similar to the corresponding Federal
provisions. In other cases, the
provisions may differ from, but are no
less effective than, the corresponding
Federal provisions.

The minor wording, editorial,
punctuation, grammatical, and
recodification changes being addressed
in this finding are non-substantive,
editorial revisions made upon
promulgation of rules previously
approved by OSMRE as no less effective
than the corresponding Federal
provisions. The following list provides
the applicable portion of the Alaska
Administrative Code followed by the
corresponding Federal regulation
(including the surface and underground
mining provisions where applicable):

e 11 AAC 90.085(a), 30 CFR
780.21(f)(1) and 784.14(e)(1),
determination of the probable
hydrologic consequences;

e 11 AAC 90.201(d), 30 CFR
800.11(b)(1) through (4), incremental
bonding;

e 11 AAC 90.211(a), 30 CFR
800.40(a)(1) and (3), bond release
procedures and criteria;

e 11 AAC 90.331(h)(1), 30 CFR 30
CFR 816.46(d)(1) and (2), water
treatment facility design;

e 11 AAC 90.375(f) and (g], 30 CFR
816.64(a)(1) and (b), distribution and
public notice of blasting schedules;

e 11 AAC 90.395(a), 30 CFR 816.81(a)
and 817.81(a), coal mine waste, general
requirements;

e 11 AAC 90.401(a)(1), (d) and (e), 30
CFR 816.83 and 817.83, coal mine waste
refuse piles;

e 11 AAC 90.407(f), 30 CFR 816.84(f),
coal mine waste dams and
embankments;

e 11 AAC 90.443(a)(2), (k)(2), (1)(2),
and (m)(2), 30 CFR 816.102(a)(2), (d)(2)
and (3) and (k)(1) and (2), backfilling
and grading;

e 11 AAC 90.461(b) and (b)(1)
through (3), 30 CFR 817.121(a)(1) and
(a)(2), prevention or minimization of
subsidence damage or planned
subsidence;

e 11 AAC 90.461(h) and (h)(1)
through (3), 30 CFR 817.121(c)(5),
performance bond for subsidence repair;

e 11 AAC 90.461(i)(1) through (3), 30
CFR 817.121(c)(5), no performance bond
for subsidence repair needed for repairs
made within 90 days;

e 11 AAC 90.461(j), 30 CFR
817.121(c)(4)(v), use of available
information for subsidence
determination;

e 11 AAC 90.491(f)(1), 30 CFR
816.151(a) and 817.151(a), construction
of roads, certification of plans and
drawings;

e 11 AAC 90.491(f)(3) and (f)(4), 30
CFR 816.151 (d)(5) and (6) and
817.151(d)(5) and (6), approval for
relocation of stream channels, and
structures for crossing intermittent or
perennial streams;

e 11 AAC 90.629(a), 30 CFR
845.18(a), concerning procedures for
assessment conference;

e 11 AAC 90.631(a), 30 CFR 845.19(a)
and 846.17(b)(1), concerning requests
for a hearing on the fact of a violation
or civil penalty;

e 11 AAC 90.635(b), 30 CFR
846.12(b), when an individual civil
penalty may be assessed;

e 11 AAC 90.639(a), (b) and (c), 30
CFR 846.17(a) through (c), procedure for
assessment of individual civil penalty;

e 11 AAC 90.701(b) and (b)(1)
through (b)(5), 30 CFR 764.13(c)(1) and
(c)(2), content requirements for petitions
to terminate designation of lands as
unsuitable for surface coal mining
operations;

e 11 AAC 90.701(c) and (c)(1) through
(c)(3), 30 CFR 764.13(c)(1), content
requirements for petitions to terminate
designation of lands unsuitable for
surface coal mining operations;

e 11 AAC 90.901(a)(1), (2) and (3), 30
CFR 700.11(a)(1),(2), and (4),
applicability of regulations;

e 11 AAC 90.911(125), 30 CFR 761.5,
definition for “‘community or
institutional building;”

¢ 11 AAC 90.911(135), 30 CFR 701.5,
definition for “‘siltation structure;”

e 11 AAC 90.911, 30 CFR 795.3 and
795.10, deletion of definition for
“qualified laboratory,” and 11 AAC
90.181, insertion of definition for
“qualified laboratory”’;

¢ 11 AAC 90.911, 30 CFR 816.104(a)
and 816.105(a), deletion of definitions
for “thick overburden” and “‘thin
overburden,” and 11 AAC 90.444,
insertion of definitions for “thick
overburden” and ‘“‘thin overburden”’;
and

e 11 AAC 90.911, 30 CFR 701.5,
deletion of definitions for “drinking,
domestic, or residential water supply,”
“material damage,” “non-commercial
building,” “occupied residential
dwelling and structures related thereto,”
and “replacement of water supply,” and
11 AAC 90.461, insertion of definitions
of “drinking, domestic, or residential
water supply,” “material damage,”
“non-commercial building,” “occupied
residential dwelling and structures
related thereto,” and “replacement of
water supply”.

Because these changes to the Alaska
program are minor and primarily
editorial in nature, we find that they are
no less effective than the corresponding
Federal regulations, and we approve
them.

B. Revisions to Alaska’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

Alaska proposed revisions to the
following rules containing language that
is the same as or similar to the
corresponding sections of the Federal
regulations. The following list provides
the applicable portion of the Alaska
Administrative Code followed by the
corresponding Federal regulation
(including the surface and underground
mining provisions where applicable):

e 11 AAC 90.043(b), 30 CFR
780.21(a), hydrology and geology;

e 11 AAC 90.045(a) through (d), 30
CFR 780.22(b) through (d), geology
description;

e 11 AAC 90.057(a) and (b), 30 CFR
780.16(a)(1), fish and wildlife
information;
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e 11 AAC 90.057(c) and deletion of
duplicative provision at 11 AAC
90.423(h), 30 CFR 780.16(c), fish and
wildlife information;

¢ 11 AAC 90.085(a)(5), 30 CFR 30
CFR 784.14(e)(3)(iv), plan for protection
of the hydrologic balance;

e 11 AAC 90.085(e), 30 CFR
784.14(f)(1), probable hydrologic
consequences and cumulative
hydrologic impacts;

e 11 AAC 90.089(a)(1), 30 CFR
780.25(a)(1)(i) and 784.16(a)(1)(i),
certification by a qualified, registered
professional engineer (PE) or other
qualified professional of plans for
siltation structures, impoundments, coal
mine waste dams, or embankments;

e 11 AAC 90.101(a) through (f), 30
CFR 701.5, 784.20(a) and (b), subsidence
control plan;

e 11 AAC 90.179(a)(3), (a)(4) and
(a)(5), 30 CFR 795.9(a) and (b)(1)
through (6), small operator assistance
program and probable hydrologic
consequences data requirements;

e 11 AAC 90.185(a) and (a)(4), 30 CFR
795.12(a)(2), small operator assistance
program, applicant liability;

e 11 AAC 90.321(f), (f)(1) and (f)(2),
30 CFR 701.5, definition of
“replacement of water supply;”

e 11 AAC 90.325(b) and (c), 30 CFR
816.43(c)(3) and 817.43(c)(3), diversions
and conveyance of flow;

e 11 AAC 90.327(b)(2), 30 CFR
816.43(b)(2) and (3), stream channel
diversions, precipitation (design)
events;

e 11 AAC 90.331(d)(1), 30 CFR
816.46(c)(1)(iii)(C), sedimentation pond
design capacity;

e 11 AAC 90.336(a), 30 CFR
780.25(a)(1)(i) and 816.49(a)(3),
impoundment design and construction;

e 11 AAC 90.336(b)(1) and (2), 30
CFR 816.49(a)(9)(ii)(B) and (C),
impoundment spillway design;

e 11 AAC 90.336(f) and (g), 30 CFR
816.49(a)(1), impoundment design;

e 11 AAC 90.337(a), 30 CFR
816.49(a)(11), impoundment inspection;

e 11 AAC 90.345(e), 30 CFR
780.21(j)(1), 784.14(i)(2)(i), surface- and
ground-water monitoring plans;

e 11 AAC 90.349, 30 CFR 816.41(i)
and 30 CFR 817.41(h), discharge of
water or coal mine waste into an
underground mine;

¢ 11 AAC 90.391(n) and (t), 30 CFR
816.72(a) and 817.72(a), drainage
control on valley fills;

e 11 AAC 90.391(t), 816.83(c)(2) and
817.83(c)(2), refuse pile configuration;

¢ 11 AAC 90.397(a), 816.71(h), 30
CFR 816.83(d), 817.71(h), and 817.83(d),
coal mine waste disposal area
inspections;

e 11 AAC 90.401(b) and (f), 30 CFR
816.81 and 816.83, coal mine waste
refuse piles;

e 11 AAC 90.407(c)(1) and (2), 30
CFR 816.84(d) and 817.84(d), coal mine
waste dams and embankments;

e 11 AAC 90.423(h), 30 CFR
780.16(c), protection of fish and
wildlife;

e 11 AAC 90.444(a) and (b), 30 CFR
816.104(a) and 816.105(a), backfilling
and grading, thick and thin overburden;

e 11 AAC 90.447(c)(1), 30 CFR
819.15(b)(1), requirements for auger
mining;

e 11 AAC 90.461, 30 CFR
817.121(c)(4), repeal of provisions
providing for rebuttable presumption of
causation by subsidence;

e 11 AAAC 90.461(g) and (g)(1)
through (5), 30 CFR 817.121(g), detailed
plan of underground workings;

e 11 AAC 90.461(k), 30 CFR
817.121(c)(5), bond calculation for
replacement of water supply;

e 11 AAC 90.461(1)(1)(A) through (C),
30 CFR 701.5, definition of “material
damage;”

e 11 AAC 90.461(1)(2), 30 CFR 30 CFR
701.5, definition of “non-commercial
building;”

e 11 AAC 90.461(1)(3)(A) and (B), 30
CFR 701.5, definition of “occupied
residential dwelling and related
structures;”

e 11 AAC 90.491(f)(2)(E) and
(f)(2)(E)(iii), 30 CFR 816.151(d)(2) and
817.151(d)(2), construction and
maintenance of roads, transportation
and support facilities, and utility
installations;

e 11 AAC 90.601(h), (i) and (]), 30
CFR 840.11(g), and (h), definition and
inspection of abandoned sites;

e 11 AAC 90.635(b), 30 CFR
846.12(b), assessment of individual civil
penalties;

e 11 AAC 90.701(a) and (a)(1) through
(a)(6), 30 CFR 764.13(a) and (b), content
requirements for petitions to designate
lands unsuitable for surface coal mining
operations;

e 11 AAC 90.911(126), 30 CFR 701.5
and 740.5(a), definition of “cumulative
impact area;”

e 11 AAC 90.911(128), 30 CFR 702.5,
definition of “other minerals;”

e 11 AAC 90.911(129), 30 CFR 701.5,
definition of “other treatment facility;”
and

e 11 AAC 90.911(130), 30 CFR 701.5,
definition of “precipitation event.”

Because these proposed rules contain
language that is identical to or is
substantially similar to the
corresponding Federal regulations, we
find that Alaska’s proposed
amendments are no less effective than
the corresponding Federal regulations,

and approve them with one additional
requirement about subsidence control
plans. As proposed, 11 AAC 90.101(e)
omits counterpart language to 30 CFR
784.20(b)(7). This provision pertains to
subsidence control plan requirements
related to minimizing damage to non-
commercial buildings and occupied
residential dwellings in planned
subsidence scenarios. OSMRE
conditionally approves the current
revisions to 11 AAC 90.101(e), with the
addition of a new required amendment
at 30 CFR 902.16 requiring Alaska to
add the omitted provision.

C. Revisions to Alaska’s Rules That Are
Not the Same as the Corresponding
Provisions of the Federal Regulations

1. 11 AAC 90.173(b)(2), Eligibility for
the Small Operator Assistance Program
(SOAP)

Alaska proposed language at 11 AAC
90.173(b)(2), which requires all coal
produced by a parent company and all
of its subsidiaries to be attributed to the
applicant of a SOAP grant. This is no
less effective than the counterpart
Federal regulation at 30 CFR
795.6(a)(2)(i) and (ii). The Federal
regulation requires production to be
attributed to the SOAP applicant when
a proportional ratio of coal produced by
operations that the applicant owns more
than 10 percent, the proportional share
of other operations owned by persons
who own more than 10 percent of the
applicant’s operation, and operations
owned by persons who directly or
indirectly control the applicant by
reason of direction of the management,
and operations owned by members of
the applicant’s family and the
applicant’s relatives unless it is
established that there is no direct or
indirect business relationship. Alaska
has proposed deletion of rules
previously approved by OSMRE that
were substantively identical to the
Federal provisions of 30 CFR
795.6(a)(2)(i) and (ii). Alaska’s rule now
determines eligibility based on all coal
produced under a parent company
rather than proportional amounts of coal
produced under proportional
ownership. Under the proposed Alaska
regulations, more coal would be
attributed to the small operator acting
under a parent company, which owns or
controls other coal mines, thereby
reducing the number of applicants who
would qualify for SOAP assistance. The
proposed Alaska rule is also consistent
with the overriding statute at AS
27.21.120.

30 CFR 795.6(b) allows States to adopt
alternate criteria or procedures for
determining eligibility for SOAP,
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provided that those criteria will not
provide a basis for more grant requests
than would be authorized under Federal
requirements.

Alaska stated in its Statement of Basis
and Purpose, submitted with the
proposed amendment, that the adoption
of the new language results in the
Alaska rule being more stringent than
the corresponding Federal regulation by
limiting the number of eligible
applicants.

OSMRE agrees and finds no evidence
that the proposed Alaska provision
would provide a basis for more grant
requests than would be authorized
under Federal requirements. Therefore,
OSMRE finds that Alaska’s proposed 11
AAC 90.173(b)(2), concerning the
eligibility of a SOAP applicant, is no
less effective than the counterpart
Federal regulations at 30 CFR
795.6(a)(2)(1) and (ii) and 30 CFR
795.6(b), and approves it.

2.11 AAC 90.321(d), Hydrologic
Balance, Prevention or Minimization of
Pollution and Operation of Water
Treatment Facilities

Alaska proposed to revise 11 AAC
90.321(d), concerning the requirement
to conduct surface coal mining
operations to prevent or minimize water
pollution. Alaska proposed to remove
the discretion of the Alaska
Commissioner to discontinue operation
of necessary water treatment facilities.
In other words, Alaska’s proposed rule
would now require the operation of
necessary water treatment facilities for
as long as treatment is required under
the program.

The requirement for treatment to
satisfy water quality standards is
inherent throughout the Federal
program and more specifically required
in the Federal regulations at 30 CFR
816.41(a) and 816.42. Those regulations
require operations to be conducted to
minimize disturbance of the hydrologic
balance and all discharges to be made in
compliance with all applicable State
and Federal water quality laws and
regulations. Therefore, OSMRE finds
that Alaska’s proposed deletion of the
Alaska Commissioner’s discretionary
authority serves to ensure that the
requirement 11 AAC 90.321(d) is no less
effective in protecting the hydrologic
balance than the counterpart Federal
regulations at 30 CFR 816.41(a) and
816.42, and approves it.

3.11 AAC 90.321(e), Hydrologic
Balance, Prevention or Minimization of
Pollution and Replacement of Damaged
Water Supplies

Alaska proposed to revise 11 AAC
90.321(e)(1) and (2), concerning the

replacement of a water supply of an
owner of interest in real property, who
obtains all or part of the owner’s supply
of water for domestic, agricultural,
industrial, or other legitimate use from
an underground or surface source.
Alaska proposed the revision to ensure
that the rule applies if the water supply
had been contaminated, diminished, or
interrupted by surface or underground
mining activities conducted after
October 24, 1992, and if the affected
water supply was in existence before the
date the Alaska Commissioner received
the permit application for the activities
affecting and requiring replacement of
the water supply. These changes are
intended to satisfy certain requirements
of the Energy Policy Act, which was
passed on October 24, 1992, and
codified as section 720 of SMCRA, 30
U.S.C. 1309a, as well as additional
requirements within OSMRE’s
regulations. The counterpart Federal
regulation at 30 CFR 817.41(j) requires
the replacement of certain drinking,
domestic or residential water supplies
that are contaminated, diminished, or
interrupted by underground mining
activities. The Federal regulation at 30
CFR 701.5 defines “drinking, domestic
or residential water supply” as water
received from a well or spring and any
appurtenant delivery system that
provides water for direct human
consumption or house hold use.
Excluded from this definition are wells
and springs that serve only agricultural,
commercial, or industrial enterprises,
unless the water supply is for direct
human consumption or human
sanitation, or domestic use.

By revising 11 AAC 90.321(e) to apply
to not only underground mining
activities, but also to surface mining
activities, the counterpart Federal
regulation for surface mining also
applies. This counterpart Federal
regulation at 30 CFR 816.41(h) requires
the replacement of certain water
supplies for domestic, agricultural,
industrial, or other legitimate use that
are contaminated, diminished, or
interrupted by surface mining activities.
By revising 11 AAC 90.321(e) to apply
to certain water supplies for domestic,
agricultural, industrial, or other
legitimate use, rather than certain
drinking, domestic, or residential water
supplies, Alaska has expanded the
scope of the rule to protect more types
of water supplies than protected under
the counterpart Federal regulation at 30
CFR 817.41(j), if the water supply was
contaminated, diminished, or
interrupted by underground mining
activities. Therefore, proposed 11 AAC
90.321(e) is more stringent than the

counterpart Federal regulations at 30
CFR 817.41(j) and 816.41(h), as to the
type of water supply to be protected.
Therefore, in this context, OSMRE finds
that the Alaska regulations is no less
effective than the applicable Federal
counterpart.

In addition, proposed 11 AAC
90.321(e) is no less effective than 30
CFR 817.41(j) and 816.41(h) in requiring
replacement of water supplies affected
by underground and surface mining
activities conducted after October 24,
1992, as required by 30 U.S.C. 1309a.

However, proposed 11 AAC 90.321(e)
is less effective than 30 CFR 816.41(h),
with respect to protecting water
supplies affected by surface mining
activities to the extent that it does not
protect those water supplies affected by
surface mining activities conducted on
or before October 24, 1992.

With the exception that proposed 11
AAC 90.321(e) does not protect those
water supplies affected by surface
mining activities conducted on or before
October 24, 1992, OSMRE finds that 11
AAC 90.321(e) is no less effective than
30 CFR 817.41(j) and 816.41(h).
However, with respect to protecting
water supplies affected by surface
mining activities on or before October
24,1992, OSMRE does not approve the
phrase “conducted after October 24,
1992” proposed for addition under 11
AAC 90.321(e)(1) as it relates to surface
coal mining activities. 11 AAC 90.321(e)
therefore requires further revision to
ensure protection of water supplies
affected by surface coal mining
activities on or before October 24, 1992.
To address this issue, OSMRE approves
the current revisions, with this one
exception and the addition of a required
amendment at 30 CFR 902.16, that, in
accordance with 30 CFR 816.41(h),
Alaska must further revise 11 AAC
90.321(e) to ensure protection of water
supplies affected by surface coal mining
activities conducted on or before
October 24, 1992.

In addition, following passage of the
Energy Policy Act of 1992, OSMRE
issued a Notice of Decision that required
Alaska, among other states, to
implement its requirements codified in
section 720 of SMCRA (30 U.S.C. 1309a)
(60 FR 38482, 38483, July 27, 1995).
Alaska indicated it would amend its
statute at AS 27.21.220 to add
subsection (c) requiring prompt repair
or compensation for material damage
resulting from subsidence, and prompt
replacement of water supplies affected
by underground mining operations. In
Alaska’s March 6, 2012, response to
OSMRE’s January 23, 2012, concern
letter, Alaska committed to amending its
statute concerning replacement of water
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supplies during the 2012 legislative
session. But Alaska’s response was
silent with respect to the requirement
that Alaska revise its statute to require
prompt repair or compensation for
material damage resulting from
subsidence. Alaska did not revise its
statute during the 2012 legislative
session. Because this statutory authority
is necessary to implement the required
changes to 11 AAC 90.321(e), OSMRE is
conditioning approval of that part upon
Alaska’s submission of a state program
amendment to AS 27.21.220. Therefore,
OSMRE is adding another required
amendment at 30 CFR 902.16, that
requires, in accordance with the Energy
Policy Act enacted on October 24, 1992,
Alaska to submit, no later than the end
of the 2019 legislative session, a
statutory revision requiring prompt
repair or compensation for material
damage resulting from subsidence, and
prompt replacement of water supplies
affected by underground mining
operations.

4.11 AAC 90.323(a), (b) and (c),
Treatment of Disturbed Surface
Drainage To Meet Water Quality Laws
and Regulations

Alaska, at 11 AAC 90.323(a),
proposed revisions to require that all
discharges of water from areas disturbed
by surface and underground mining
activities must be made in compliance
with all applicable federal water quality
laws and regulations, with all applicable
provisions of AS 46.03 and regulations
in effect under that chapter, and with
the effluent limitations for coal mining
promulgated by the United States
Environmental Protection Agency (EPA)
set out in 40 CFR part 434, adopted by
reference in 11 AAC 90.001(b). In doing
so, Alaska proposed deletion from 11
AAC 90.323(a) of the requirement that,
with certain exceptions, such discharges
must pass through one or more siltation
structures before leaving the permit
area.

The Federal regulations at 30 CFR
816.42 require that discharges of water
from areas disturbed by surface mining
activities must be made in compliance
with all applicable State and Federal
water quality laws and regulations and
with the effluent limitations for coal
mining promulgated by the EPA set
forth in 40 CFR part 434.

Effective December 22, 1986, OSMRE
suspended the Federal counterpart
language at 30 CFR 816.46(b)(2)
requiring that all discharges pass
through a siltation structure. See
Finding No. 16 at 51 FR 41957 (Nov. 20,
1986). OSMRE suspended this
requirement in response to a remand by
the court in In Re: Permanent Surface

Mining Regulation Litigation, No. 79—
1144 (D.D.C. 1985). The remaining
Federal rules governing water quality
for discharges from disturbed areas are
those found at 30 CFR 816.42, 816.45,
and 816.46(b)(1). In relevant part, those
regulations require that sediment be
controlled using the best technology
currently available (BTCA).

OSMRE no longer defines BTCA as
being siltation structures as we
previously did in the now-suspended 30
CFR 816.46(b)(2). Instead, OSMRE
concludes that the regulatory authority
must determine on a case-by-case basis
what constitutes BTCA consistent with
the definition of the term found at 30
CFR 701.5. Although OSMRE
anticipates that sedimentation ponds or
some other siltation structure will most
likely be the BTCA; a specific
determination should be made by the
regulatory authority. Therefore, OSMRE
approves Alaska’s proposed deletion of
this language from 11 AAC 90.323(a)
with the understanding that the case-by-
case analysis of BTCA is performed by
Alaska.

Alaska’s proposed 11 AAC 90.323(a)
contains requirements that are the same
as or similar to the counterpart Federal
regulation at 30 CFR 816.42, concerning
protection of the hydrologic balance.

Alaska proposed to revise 11 AAC
90.323(b), concerning the allowance for
other sediment control measures after
disturbed areas have been regraded,
topsoil replaced, and stabilized against
erosion, if the Alaska Commissioner and
the EPA have approved the use of best
management practices as the effluent
limitation. Alaska proposed to replace
“EPA” with the State agency now
delegated EPA’s authority, the Alaska
Department of Environmental
Conservation. This proposed rule
revision clarifies the Alaska program
without changing the meaning or intent
of the rule. The proposed rule is
otherwise consistent with the Federal
counterpart regulation at 30 CFR 816.45
concerning the use of appropriate
sediment control measures.

Alaska proposed to delete from its
program the requirement, at 11 AAC
90.323(c), that the operator must meet
all applicable Federal and State water
quality laws and regulations for the
mixed drainage from the permit area
when there is mixing of drainage from
disturbed, reclaimed, and undisturbed
areas. This requirement is redundant of
the requirements proposed at paragraph
11 AAC 90.323(a) and discussed above.
Therefore, based on the discussion
above, OSMRE finds that Alaska’s
proposed 11 AAC 90.923(a) and (b),
with the proposed deletion of 11 AAC
90.923(c), are no less effective than the

counterpart Federal regulations at 30
CFR 816.42, 816.45 and 816.46.
Therefore, we approve these portions of
the Alaska program amendment.

5.11 AAC 90.331(e), Maintenance,
Removal and Retention of Siltation
Structures

Alaska proposed editorial revisions at
11 AAC 90.331(e), concerning
maintenance, removal and retention of
siltation structures, added specificity or
clarified grammar without changing the
meaning of the rule. In addition, Alaska
proposed to reference the requirements
of 11 AAC 90.321(a) through (d) and 11
AAC 90.323, rather than 11 AAC
90.323(b), for the Alaska
Commissioner’s authority to authorize
removal of siltation structures.

With one exception, Alaska’s
proposed rule is the same as or
substantially similar to the counterpart
Federal regulation at 30 CFR
816.46(b)(5), which requires siltation
structures to be maintained until
removal is authorized by the regulatory
authority and the disturbed area has
been stabilized and revegetated and
that, in no case, will the structure be
removed sooner than two years after the
last augmented seeding.

The exception is that Alaska’s
proposed rule references the
requirements of 11 AAC 90.321(a)
through (d) and 11 AAC 90.323 for the
Alaska Commissioner’s authority to
authorize removal of siltation structures,
while the counterpart Federal regulation
states only that removal must be
authorized by the regulatory authority.
Alaska’s referenced rules at 11 AAC
90.321(a) through (d) and 11 AAC
90.323 pertain to, respectively,
requirements for protection of the
hydrologic balance and the requirement
that discharges of water from areas
disturbed by surface and underground
mining activities must be made in
compliance with all applicable Federal
and State water quality statues and
regulations. Alaska’s proposed reference
to these rules provides specificity and
clarification. Therefore, based on the
above discussion, OSMRE finds that
proposed 11 AAC 90.331(e) is the same
as or substantially similar to, and no
less effective than the counterpart
Federal regulation at 30 CFR
816.46(b)(4), and we approve it.

6. 11 AAC 90.331(h)(2), Other
Treatment Facilities

Alaska proposed non-substantive
editorial revisions at 11 AAC
90.331(h)(2), concerning design of other
treatment facilities. In addition, Alaska
proposed to revise 11 AAC 90.331(h)(2)
to require other treatment facilities to be
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designed in accordance with “11 AAC
90.336 and 11 AAC 90.338” rather than
“the applicable requirements of this
section.”

The counterpart Federal regulations at
30 CFR 816.46(d)(1) and (2) require that
other treatment facilities must be
designed: (1) To treat the 10-year, 24-
hour precipitation event, unless a lesser
design event is approved by the
regulatory authority based on terrain,
climate, other site-specific conditions
and a demonstration by the operator
that the effluent limitations of 30 CFR
816.42 will be met; and (2) in
accordance with the applicable
requirements of 30 CFR 816.46(c),
specifically discussing sedimentation
ponds.

Alaska’s proposed rule at 11 AAC
90.331(h)(2) requires other treatment
facilities to be designed in accordance
with 11 AAC 90.336 and 11 AAC 90.338
where the counterpart Federal
regulations require design in accordance
with 30 CFR 816.46(c). The referenced
rules, at 11 AAC 90.336 and 11 AAC
90.338, pertain to, respectively,
temporary and permanent
impoundment design and construction
and permanent impoundment criteria.
Alaska’s referenced rules provide design
criteria while the counterpart Federal
regulations at 30 CFR 816.46(c) provide
performance standards. Both pertain to
the design of sedimentation ponds.
Alaska’s design criteria are more
specific than, and no less effective than,
the counterpart Federal performance
standards. Therefore, based on the
above discussion, OSMRE finds that
Alaska’s proposed rule at 11 AAC
90.331(h)(2), concerning design of other
treatment facilities, is no less effective
than the counterpart Federal regulation
concerning other treatment facilities at
30 CFR 816.46(d)(2), and approves the
changes.

7.11 AAC 90.635(a), When an
Individual Civil Penalty May Be
Assessed

At existing paragraph (a) of 11 AAC
90.635, Alaska states that a civil penalty
may be assessed against a corporate
director, officer, or agent of the
corporate permittee when the individual
knowingly and willfully authorizes,
orders, or carries out a violation,
“failure or refusal.” Alaska proposed to
revise this paragraph to delete the
quoted phrase and state that it may
assess an individual civil penalty when
there is a violation “of AS 27.21, this
chapter, or a permit condition.”
Referenced AS 27.21 is the Alaska
Surface Coal Mining Control and
Reclamation Act. “[TThis chapter” is

Chapter 90, Surface Coal Mining, of the
Alaska Administrative Code.

The federal counterpart requirement
of paragraph (a) of 30 CFR 846.12
addresses the same individuals and
types of actions by these individuals.
This regulation explains that an
individual civil penalty may be assessed
when there is a “violation, failure or
refusal.” The Federal regulations at 30
CFR 701.5 define “violation, failure or
refusal” and “violation.” Alaska does
not have counterpart definitions for
these terms in its program, although it
committed to proposing them by
September 2013 in a rulemaking
package in response to OSMRE’s
October 2, 2009, 30 CFR part 732 letter,
concerning ownership and control. The
State submitted its proposed definitions
for OSMRE’s informal review on
December 4, 2014. That amendment
proposal is currently undergoing the
informal review process under SATS
No. AK-008-INF.

By proposing to insert in 11 AAC
90.635(a) the phrase “of AS 27.21, this
chapter, or a permit condition” in place
of the phrase “failure or refusal,” Alaska
would consider all violations of any part
of AS 27.21, which is the Alaska Surface
Coal Mining Control and Reclamation
Act; all violations of any part of 11 AAC
Chapter 90, which is the chapter
containing all of the Alaska Department
of Natural Resource’s regulations
governing coal mining; and violations of
any conditions the Alaska Department
of Natural Resources imposes when it
issues a permit. These violations of the
Alaska program include those
encompassed by the 30 CFR 846.12(a)
phrase “violation, failure or refusal”
and the 30 CFR 701.5 definitions of the
terms “violation, failure or refusal” and
“violation.”

Therefore, based on the above
discussion, OSMRE finds that the
proposed individual civil penalty
requirements of 11 AAC 90.635(a) are
no less effective than the corresponding
requirements of 30 CFR 846.12(a), and
we approve it.

8.11 AAC 90.641(a), (b), (c) and (d),
Payment of Individual Civil Penalties

Alaska proposed revisions of 11 AAC
90.641(a) to require that, with
exceptions in (b) and (c), individual
civil penalties must be paid within 30
days of the issuance of a notice of
proposed individual civil penalty
assessment. This effectively gives the
individual 30 days to either pay
(thereby rendering the proposed penalty
final) or contest the penalty (with
payment due upon issuance of the final
written decision). The counterpart
Federal regulation at 30 CFR 846.18(a)

requires that these penalties are due
upon issuance of the final order.

Alaska proposed revisions of 11 AAC
90.641(b) to require that, if the
individual contests the amount of the
penalty or the fact of the violation, in
accordance with AS 27.21.250(b) and 11
AAC 90.639(b), the penalty is due upon
issuance of a final written decision
(rather than administrative order)
affirming, increasing, or decreasing the
proposed penalty.

In paragraph (b), Alaska references 11
AAC 90.639(b) and AS 27.21.250(b) for
contesting individual civil penalties.
Revised 11 AAC 90.639(b) requires the
notice of proposed individual civil
penalty assessment to become a final
decision 30 days after service, unless
the individual contests the amount of
the penalty or the fact of the violation,
in accordance with AS 27.21.250(b), or
Alaska agrees to a plan and schedule for
abatement or correction of the violation.
Alaska Statute 27.21.250(b) provides
information on how an individual
contests the amount of the penalty or
the facts of the violation. These
references are correct and appropriate.

Proposed 11 AAC 90.641(a) and (b)
are similar to, and no less effective than,
the counterpart Federal regulation at 30
CFR 846.18(a) and (b), which provides
that, if an individual named in a notice
of proposed individual civil penalty
assessment files a petition for review in
accordance with 43 CFR 4.1300 et seq.,
the penalty will be due upon issuance
of a final administrative order affirming,
increasing, or decreasing the proposed
penalty.

Proposed 11 AAC 90.641(c) is no less
effective than its Federal counterpart at
30 CFR 846.18(c), which requires that,
when a written agreement or plan for
abatement or compliance of an order is
reached, the individual may postpone
payment until receiving either a final
order that payment is due or written
notification that the penalty has been
withdrawn. The proposed Alaska
provision does not discuss
postponement of payment or
withdrawal of penalties. Because these
options are implicit in the Alaska
Commissioner’s and individual’s ability
to agree upon a schedule or plan for the
abatement or correction of the violation,
Alaska’s proposed 11 AAC 90.641(c)
requires that the penalty is due only
when the abatement or correction has
not been satisfactory and a final written
decision of the penalty amount has been
issued.

Alaska proposed to delete, from 11
AAC 90.641(d), language concerning the
accrual of interest and late charges with
references to the U.S. Department of
Treasury. The language proposed for
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deletion reflects requirements placed on
OSMRE by the Debt Collection Act of
1982 (97 Pub. L. 365), which applies
only to debts owed to the Federal
government. Alaska is not bound by
these obligations and it does not need to
adopt similar language. Therefore,
OSMRE can approve the deletion of
OSMRE-specific language proposed at
11 AAC 90.641(d).

Alaska also proposed editorial
revisions of 11 AAC 90.641(d)(1)
through (5), concerning overdue
payments of civil penalties. These
revisions add specificity and do not
substantively revise the actions that the
Alaska Commissioner may take if the
penalty is not paid. Therefore, OSMRE
finds that Alaska’s proposed 11 AAC
90.641(d)(1) through (5) adds
specificity, but has the same effect as
the Federal regulations at 30 CFR
870.23(a) through (f), which are
referenced in the counterpart Federal
regulation at 30 CFR 846.18(d).
Therefore, Alaska’s proposed 11 AAC
90.641(d), concerning overdue
payments of civil penalties, is no less
effective than the counterpart Federal
regulations at 30 CFR 846.18(d) and 30
CFR 870.23(a) through (f).

Based on the above discussion,
OSMRE finds that proposed 11 AAC
90.641(a), (b), (c) and (d) are no less
effective than the counterpart Federal
regulations at 30 CFR 846.18 and
870.23, and we approve them.

9. 11 AAC 90.652, 654, 656, 658, 660,
662, 664, 666 and 669, Exemption for
Coal Extraction Incidental to the
Extraction of Other Minerals.

Alaska, with four exceptions, has
proposed at 11 AAC 90.652, 654, 656,
658, 660, 662, 664, 666 and 669,
recodification, non-substantive editorial
revisions and editorial revisions that
add specificity without changing the
meaning or implementation of Alaska’s
rules concerning the exemption for
extraction of coal incidental to the
mining of other minerals. The
exceptions are 11 AAC 90.652(d)
concerning public notice requirements,
11 AAGC 90.652(g)(1) concerning the
timeframe for requesting administrative
review of an agency decision, 11 AAC
90.656 concerning the public
availability of information, and 11 AAC
90.664(c) concerning the timeframe for
requesting administrative review of an
agency decision. These exceptions are
discussed below.

11 AAC 90.652(d), Public Notice
Requirements. Alaska has proposed to
delete the requirement, at 11 AAC
90.654, that the applicant provide
evidence of public notice in an
application for incidental mining

(previously codified as 11 AAC
90.652(i)). In place of the deleted
provision, Alaska, at 11 AAC 90.652(d),
proposed to require that the Alaska
Commissioner provide public notice
and receive comment on an application
for an incidental mining exemption, in
accordance with 11 AAC 90.907.

The counterpart Federal regulation,
30 CFR 702.12(i), requires that the
applicant provide evidence of public
notice in a newspaper of general
circulation in the county of the mining
area. Although Alaska’s program at
proposed 11 AAC 90.652(d) requires
that the Alaska Commissioner provide
notice of the application for mining of
coal incidental to the mining of other
minerals, Alaska’s proposed 11 AAC
90.652(d) is no less effective than the
Federal regulations at 30 CFR 702.12(i),
which requires that the applicant
publish notice. The public will be
provided effective notice and an
opportunity to comment, for a period of
no less than 30 days, as required in the
Federal regulations at 30 CFR 702.11(d).

11 AAC 90.652(g)(1), Administrative
Review of an Application for an
Incidental Mining Exemption. Alaska
proposed to shorten the timeframe for
an adversely affected person to request
administrative review of an agency
decision regarding an incidental mining
exemption from 30 days to 20 days. This
change is inconsistent with and less
effective in providing the opportunity to
seek appeal than the counterpart
Federal regulation at 30 CFR
702.11(f)(1). The Federal regulation
allows for a 30-day period to seek
administrative review of such
determination according to the Federal
or State procedures, whichever are
applicable.

11 AAC 90.656, Public Availability of
Information. Alaska proposed, in the
initial paragraph of 11 AAC 90.656, to
require that, except as provided in AS
27.21.100(c), all information submitted
to the Alaska Commissioner under 11
AAC 90.652 through 11 AAC 90.669,
will be made immediately available for
public inspection and copying at the
Alaska Commissioner’s office and at the
regional office of the Department closest
to the location of the coal mining
operation. Alaska proposed to delete the
requirements (previously codified at 11
AAC 90.653(a)) that (1) the information
be available for a minimum period of 3
years after expiration of the period
during which the subject mining area is
active, and (2) the discretion of the
Alaska Commissioner to hold
information concerning trade secrets or
privileged commercial or financial
information of the persons intending to
conduct the operations, confidential, if

requested in writing at the time the
application is made. The counterpart
Federal requirements to the
requirements that Alaska proposed to
delete are 30 CFR 702.13(a), (b) and (c).
Alaska’s statute at AS 27.21.100(c)
specifies requirements concerning
confidentiality of information in
applications that are similar to and no
less effective than the Federal
regulations at 30 CFR 702.13(b) and (c).
Therefore, Alaska’s proposed 11 AAC
90.656, which includes a reference to
AS 27.21.100(c) in place of language
identical to 30 CFR 702.13(b) and (c), is
no less effective than the Federal
regulations concerning information that
may be held as confidential. However,
the counterpart Federal regulation at 30
CFR 702.13(a) requires, except for
information approved as confidential,
that all information submitted to the
regulatory authority must be made
immediately available for public
inspection and copying at the local
offices of the regulatory authority
having jurisdiction over the mining
operations claiming exemption until at
least three years after expiration of the
period during which the subject mining
area is active (emphasis added).
Alaska’s proposed 11 AAC 90.656 is
the same as the counterpart Federal
regulation at 30 CFR 702.13(a), with the
exception that Alaska proposed to
remove the requirement that the
information must be available for three
years after expiration of operations.
OSMRE notes that Alaska’s general
provisions governing public availability
of information at 11 AAC 90.907(j)
requires information to be available for
at least five years after expiration of the
period during which the mining
operation is active or is covered by any
portion of a reclamation bond,
whichever is later. However, operations
extracting coal incidental to mining are
exempt from these general provisions, if
the exemption is approved by the
Alaska Commissioner. See 11 AAC
90.901(a)(3). Therefore, Alaska’s
proposed deletion from 11 AAC 90.656
of the requirement that information
must be available for three years after
expiration of operations is less effective
at providing public availability of
certain information than the counterpart
Federal regulation at 30 CFR 702.13(a).
11 AAC 90.664(c), Administrative
Review of a Revocation of an Incidental
Mining Exemption. Alaska proposed to
shorten the timeframe for an adversely
affected person to request
administrative review of an agency
decision regarding revocation of an
incidental mining exemption from 30
days to 20 days. This change is
inconsistent with and less effective in



66304

Federal Register/Vol. 84, No. 233/ Wednesday, December 4, 2019/Rules and Regulations

providing the opportunity to seek
appeal than the counterpart Federal
regulation at 30 CFR 702.17(c)(2). That
regulation allows for a 30-day period to
seek administrative review of such
determination according to the Federal
or State procedures, whichever are
applicable.

Therefore, based on the above
discussion, with three exceptions
within 11 AAC 90.652, 11 AAC 656, and
11 AAC 90.664, OSMRE finds that
Alaska’s proposed rules at 11 AAC
90.652, 654, 656, 658, 660, 662, 664, 666
and 669, concerning the exemption for
coal extraction incidental to the
extraction of other minerals, are the
same as or similar to the counterpart
Federal regulations at 30 CFR part 702,
and we approve them.

We find, however, that the proposed
reduction of time for an adversely
affected person to request
administrative review of an agency
decision about an application for an
incidental mining exemption at
90.652(g)(1) is inconsistent with and
less effective than the counterpart
Federal regulation at 30 CFR
702.11(f)(1). Therefore, we do not
approve it.

Likewise, OSMRE finds that Alaska’s
proposed deletion from 11 AAC 90.656
of the requirement that information
must be available for three years after
expiration of operations is less effective
than the counterpart Federal regulation
at 30 CFR 702.13(a), and we do not
approve it.

OSMRE also finds that the proposed
reduction of time for an adversely
affected person to request
administrative review of an agency
decision about revocation of an
incidental mining exemption at
90.664(c) is inconsistent with and less
effective than the counterpart Federal
regulation at 30 CFR 702.17(c)(1).
Therefore, OSMRE does not approve it.

Accordingly, OSMRE is adding
required amendments, at 30 CFR 902.16,
that Alaska further amend 11 AAC
90.652(g)(1) and 90.664(c) to restore the
30-day timeframes for requesting
administrative review of agency
decisions regarding incidental mining
exemptions, and 11 AAC 90.656,
concerning public availability of
information in an application for an
exemption of coal incidental to the
extraction of other minerals, to restore
the requirement that the information,
unless approved as confidential, must
be made available for public inspection
and copying until at least three years
after expiration of the period during
which the subject mining area is active.

10. 11 AAC 90.911(133) and (134),
Definitions of “Registered Professional
Engineer” and ‘‘Registered Professional
Land Surveyor”

Alaska proposed, at 11 AAC
90.911(133) and (134), definitions of
“registered professional engineer” and
“registered professional land surveyor.”
OSMRE’s regulations in several
locations allow either a “qualified,
registered, professional engineer” or a
“qualified registered professional land
surveyor” to certify certain design
plans; however, OSMRE does not define
the terms. Alaska defines these terms by
reference to the body of law governing
registered professionals in the State of
Alaska.

Alaska’s proposed inclusion of
definitions of “registered professional
engineer”’ and ‘“‘registered professional
land surveyor” serves to clarify its rules
where these terms are used. See 11 AAC
90.089(a)(1) and 90.336(a), concerning
preparation and certification of design
plans for siltation structures,
impoundments, and coal mine waste
dams; 11 AAC 90.491(f)(1), concerning
preparation and certification of design
plans for primary roads; and 11 AAC
90.337(a), concerning inspections of
permanent or temporary
impoundments. These rules are clarified
by the proposed definitions and remain
no less effective than the counterpart
Federal regulations, which use the same
terms (see Federal regulations at 30 CFR
780.37(b), 816.49(a)(3) and
816.49(a)(11), concerning preparation
and certification of plans and drawings
for primary roads, siltation structures,
impoundments, and coal mine waste
dams, and inspections of
impoundments). The proposed
definitions serve to clarify its program
and to demonstrate that Alaska provides
for registration of both professional
engineers and land surveyors.

Therefore, based on the above
discussion, OSMRE approves Alaska’s
proposed definitions of “registered
professional engineer” and “registered
professional land surveyor” at 11 AAC
90.911(133) and (134).

D. Revisions to Alaska’s Rules or Other
Explanations Submitted in Response to
Required Amendments Codified at 30
CFR 902.16(a) (See 57 FR 37410, August
19, 1992, Administrative Record No.
AK-C-31)

1. 30 CFR 902.16(a)(14), Minimum
Stocking and Planting Arrangements for
Areas Developed for Fish and Wildlife
Habitat, Recreation, Shelter Belts or
Forest Products at 11 AAC 90.457(c)(3).

OSMRE required at 30 CFR
902.16(a)(14) that Alaska revise 11 AAC

90.457(c)(3) to require consultation with
and approval by the State forestry and
wildlife agencies with regard to the
minimum stocking and planting
arrangements for areas developed for
fish and wildlife habitat, recreation,
shelter belts or forest products
postmining land use as required at 30
CFR 816.116(b)(3)(i) (finding 16, 57 FR
37410, 37416, August 19, 1992).

Alaska proposed revisions of 11 AAC
90.457(c)(3) so that it is now
substantively identical to the
counterpart Federal regulations at 30
CFR 816.116(b)(3).

Therefore, OSMRE finds that
proposed 11 AAC 90.457(c)(3) is no less
effective than the Federal regulations at
30 CFR 816.116(b)(3) and 817.116(b)(3),
approves it, and removes the required
amendment at 30 CFR 902.16(a)(14).

2. 30 CFR 902.16(a)(15), Standards for
Revegetation Success

OSMRE required at 30 CFR
902.16(a)(15) that Alaska resubmit
standards for revegetation success per
the requirements at 30 CFR
816.116(a)(1) (finding 18, 57 FR 37410,
37417, August 19, 1992).

On August 30, 2006, OSMRE revised
the Federal regulations at 30 CFR
816.116(a)(1) by eliminating the
requirement that revegetation success
standards and statistically valid
sampling techniques must be included
in approved State regulatory programs.
See 71 FR 51684, 51688. We are
therefore removing the required
amendment at 30 CFR 902.16(a)(15).
The revised current regulation
continues to require that standards for
success and sampling techniques for
measuring success must be selected by
the regulatory authority and must be
described in writing and made available
to the public to ensure that all interested
parties can readily find all the options
available in their jurisdiction for
evaluating revegetation success.

OSMRE approval is still required for
any normal husbandry practices that
Alaska may elect to include as part of
its written revegetation success
standards. The September 7, 1988
Federal Register notice (53 FR 34641)
states that OSMRE “would consider, on
a practice-by-practice basis, the
administrative record supporting each
practice proposed by a regulatory
authority as normal husbandry
practice[,]” and that the regulatory
authority “would be expected to
demonstrate (1) that the practice is the
usual or expected state, form, amount or
degree of management performed
habitually or customarily to prevent
exploitation, destruction or neglect of
the resource and maintain a prescribed
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level of use or productivity of similar
unmined lands and (2) that the
proposed practice is not an
augmentative practice prohibited by
section 515(b) (20) of [SMCRA].”

The Federal regulations at 30 CFR
816.116(c)(1) for surface mining
operations and 817.116(c)(1) for
underground mining operations require
that the period of extended
responsibility for successful
revegetation must begin after the last
year of augmented seeding, fertilizing,
irrigation, or other work, excluding
husbandry practices that are approved
by the regulatory authority in
accordance with 30 CFR 816.116(c)(4)
and 817.116(c)(4).

The Federal regulations at 30 CFR
816.116(c)(4) and 817.116(c) (4) require
that a regulatory authority may approve
selective husbandry practices, excluding
augmented seeding, fertilization, or
irrigation, provided it obtains prior
approval from OSMRE that the practices
are normal husbandry practices, without
extending the period of responsibility
for revegetation success and bond
liability, if such practices can be
expected to continue as part of the
postmining land use or if
discontinuance of the practices after the
liability period expires will not reduce
the probability of permanent vegetation
success. Approved practices must be
normal husbandry practices within the
region for unmined land having land
uses similar to the approved postmining
land use of the disturbed area, including
such practices as disease, pest, and
vermin control; and any pruning,
reseeding, and transplanting specifically
necessitated by such actions.

State regulatory authorities may only
approve the use of specific normal
husbandry practices within any permit
after receiving prior review and
approval for the practice from OSMRE.
Alaska has not proposed any normal
husbandry practices for OSMRE review
and approval. As such, normal
husbandry practices may not currently
be incorporated into any coal mining
permit in Alaska. If Alaska intends to
allow for any normal husbandry
practices to be used during the period
required for demonstration of
revegetation success standards, Alaska
must submit an amendment of its
program to demonstrate that each
practice is one that is customarily
performed on similar un-mined lands
and otherwise are consistent with and
no less effective than 30 CFR
816.116(c)(4) and 30 CFR 817.116(c)(4).
Alaska would also have to list, at 11
AAC 90.457(d), the acceptable practices.

Alaska stated in its March 6, 2012,
response to OSMRE’s January 23, 2012,

concern letter, that, due to climatic and
environmental differences between
different mine sites and proposed mine
sites in Alaska, rather than developing
state-wide revegetation success
standards and sampling techniques,
Alaska has approved standards that
determine vegetative success and the
methods used to quantify the success of
revegetation in each individual permit.
Alaska stated that the standard is
developed from local baseline
conditions and is reviewed by both the
Alaska Departments of Natural
Resources (DNR), Fish and Game
(ADFG) and their respective divisions,
such as the DNR Division of Agriculture
and the ADFG Division of Habitat.

Although it is appropriate for Alaska
to review and approve revegetation
success standards and sampling
techniques in each individual permit,
the Federal program, 30 CFR
816.116(a)(1) and 30 CFR 817.116(a)(1),
requires the regulatory authority to first
select all standards for success and
statistically valid sampling techniques,
which are available within the
jurisdiction, describe them in writing,
and make them publicly available. See
August 30, 2006, Federal Register (71
FR 51684, 51690-91). The manner in
which the regulatory authority selects
success standards and sampling
techniques that it will allow operators to
use in evaluating revegetation success is
up to the regulatory authority. It may do
so in consultation with operators and/or
with assistance from academia.
However, selected standards and
sampling techniques must meet the
requirements of 30 CFR 816.116(a) and
(b) and 30 CFR 817(a) and (b), and they
must be put in writing and made
available to the public. It is from this set
of identified success standards and
sampling techniques that the operators
must choose the specific standards and
techniques to include in their
individual permit applications.

In accordance with the requirements
at 30 CFR 816.116(a)(1) and
817.116(a)(1), OSMRE finds that Alaska
must clarify its program to acknowledge
the selection of all revegetation success
standards and statistically valid
sampling techniques available to
operators within the state will be put in
writing and made available to the
public. Therefore, OSMRE is adding a
new, required program amendment at
30 CFR 902.16(c)(6) to require that
Alaska revise 11 AAC 90.457 to indicate
that all available revegetation success
standards and sampling techniques
approved by the Alaska Commissioner
will be put in writing and made
publicly available. Additionally, this
required amendment will note that if

Alaska intends to allow the use of
normal husbandry practices to be used
during the period required for
demonstration of revegetation success, it
must submit an amendment of its
program to demonstrate that each
practice is one that is customarily
performed on similar un-mined lands
and list, at 11 AAC 90.457(d), the
acceptable practices.

IV. Summary and Disposition of
Comments

Public Comments

We asked for public comments on the
amendment (Document ID No. OSM—
2011-0017-0001), but received none.

Federal Agency Comments

On November 3, 2011, under 30 CFR
732.17(h)(11)(1) and section 503(b) of
SMCRA (30 U.S.C. 1253), we requested
comments on the amendment from
various Federal agencies with an actual
or potential interest in the Alaska
program (Document ID No. OSM-2011—
0017-0003). We received two responses
indicating the respective agencies did
not have any comments.

On November 18, 2011, the U.S.
Bureau of Reclamation responded with
an email stating that it had no
comments (Document ID No. OSM—-
2011-0017-0006).

On November 18, 2011, the U.S.
Forest Service responded with an email
stating that it had no comments
(Document ID No. OSM-2011-0017—
0008).

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(ii), we
are required to get a written concurrence
from EPA for those provisions of the
program amendment that relate to air or
water quality standards issued under
the authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.).

None of the revisions that Alaska
proposed to make in this amendment
pertain to air or water quality standards.
Therefore, we did not ask EPA to concur
on the amendment. However, under 30
CFR 732.17(h)(11)(i), OSMRE requested
comments on the amendment from EPA
(Document ID No. OSM-2011-0017—-
0015). EPA did not respond to our
request.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. On November 3, 2011, we
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requested comments on Alaska’s
amendment (Document ID No. OSM—
2011-0017-0004). The ACHP did not
respond to our request. However, on
November 9, 2011, the SHPO responded
with a letter stating they had no
objections to the amendment (Document
ID No. OSM-2011-0017-0007).

V. OSMRE'’s Decision

Based on the above findings, we are
approving, with four exceptions and six
additional required amendments, the
Alaska amendment that was submitted
on September 8, 2011, as revised on
March 6, 2012.

The exceptions, which OSMRE does
not approve, are that: (1) 11 AAC
90.321(e) excludes water supplies
affected by surface coal mining
activities conducted on or before
October 24, 1992, from water supply
replacement requirements, (2) 11 AAC
90.652(g)(1) proposes a reduced
timeframe of 20 days to request
administrative review of an agency
decision regarding an incidental mining
exemption, (3) 11 AAC 90.656 does not
require that information in an
application for an exemption of coal
incidental to the extraction of other
minerals will be made available for
public inspection and copying until at
least three years after expiration of the
period during which the subject mining
area is active, and (4) 11 AAC 90.664(c)
proposes a reduced timeframe of 20
days to request administrative review of
an agency decision to revoke an
incidental mining exemption. All
revisions proposed by Alaska on
September 8, 2011, had been approved
through the State’s legislative process
prior to their submission to OSMRE as
a formal program amendment. To
ensure Alaska corrects its regulations to
accurately reflect the changes that
OSMRE is not approving, we are adding
three required amendments at 902.16.
These requirements will ensure
protection of water supplies affected by
surface coal mining activities conducted
on or before October 24, 1992, restore
both 30-day timeframes for requesting
administrative review of agency
decisions, and ensure information in an
application for an exemption of coal
incidental to the extraction of other
minerals will be made available for
public inspection and copying until at
least three years after expiration of the
period during which the subject mining
area is active.

OSMRE’s approval of revisions to 11
AAC 90.101(e) is conditioned upon the
State submitting additional language
corresponding to 30 CFR 784.20(b)(7).
The language, which was omitted from
Alaska’s current amendment, pertains to

subsidence control plan requirements
related to minimizing damage to non-
commercial buildings and occupied
residential dwellings in planned
subsidence scenarios. We are placing a
new required amendment at 30 CFR
902.16 to reflect this required addition.

OSMRE’s approval of revisions to 11
AAC 90.321(e) is conditioned upon the
State submitting statutory revisions to
AS 27.21.220 that will provide statutory
authority to implement the new
regulatory language, consistent with the
Energy Policy Act of 1992. We are
placing a new required amendment at
30 CFR 902.16 to reflect this required
statutory addition.

OSMRE is also removing and
reserving the current requirement at 30
CFR 902.16(a)(15). The existing required
amendment is no longer necessary due
to changes in the Federal program at 30
CFR 816.116(a)(1). Alaska must have
revegetation success standards, which
are consistent with 30 CFR 816.116(a)
and (b); however, the success standards
may be in a guideline, which does not
need to be approved as a state program
amendment. Such standards must be in
writing and available to the public. We
are, therefore, adding a new required
amendment at 30 CFR 902.16(c)(6) to
state that Alaska must indicate
revegetation success criteria are
available to the public in written form.
Additionally, Alaska has indicated to
OSMRE that it is working to develop a
list of normal husbandry practices,
which could be employed without
restarting the revegetation responsibility
period prior to bond release. Because 30
CFR 816.116(c)(4) requires normal
husbandry practices to be processed as
a state program amendment, we are
adding a required amendment at 30 CFR
902.16(c)(6) that, if Alaska will allow for
any normal husbandry practices to be
used during the period required for
demonstration of revegetation success,
the State must submit an amendment of
its program to demonstrate that each
practice is one that is customarily
performed on similar un-mined lands
and list, at 11 AAC 90.457(d), the
acceptable practices.

To implement this decision, we are
amending the Federal regulations, at 30
CFR part 902, that codify decisions
concerning the Alaska program. In
accordance with the Administrative
Procedure Act, this rule will take effect
30 days after the date of publication.
Section 503(a) of SMCRA requires that
the State’s program demonstrate that the
State has the capability of carrying out
the provisions of the Act and meeting its
purposes. SMCRA requires consistency
of State and Federal standards.

Effect of OSMRE’s Decision

Section 503 of SMCRA provides that
a State may not exercise jurisdiction
under SMCRA unless the State program
is approved by the Secretary. Similarly,
30 CFR 732.17(a) requires that any
change of an approved State program be
submitted to OSMRE for review as a
program amendment. The Federal
regulations at 30 CFR 732.17(g) prohibit
any changes to approved State programs
that are not approved by OSMRE. In the
oversight of the Alaska program, we will
recognize only the statutes, regulations,
and other materials we have approved,
together with any consistent
implementing policies, directives, and
other materials. We will require Alaska
to enforce only approved provisions.

VI. Statutory and Executive Order
Reviews

Executive Order 12630—Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

This rule would not effect a taking of
private property or otherwise have
taking implications that would result in
public property being taken for
government use without just
compensation under the law. Therefore,
a takings implication assessment is not
required. This determination is based on
an analysis of the corresponding Federal
regulations.

Executive Order 12866—Regulatory
Planning and Review and 13563—
Improving Regulation and Regulatory
Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget (OMB) will review all significant
rules. Pursuant to OMB guidance, dated
October 12, 1993, the approval of state
program amendments is exempted from
OMB review under Executive Order
12866. Executive Order 13563, which
reaffirms and supplements Executive
Order 12866, retains this exemption.

Executive Order 13771—Reducing
Regulation and Controlling Regulatory
Costs

State program amendments are not
regulatory actions under Executive
Order 13771 because they are exempt
from review under Executive Order
12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
reviewed this rule as required by section
3(a) of Executive Order 12988. The
Department has determined that this



Federal Register/Vol. 84, No. 233/ Wednesday, December 4, 2019/Rules and Regulations

66307

Federal Register notice meets the
criteria of Section 3 of Executive Order
12988, which is intended to ensure that
the agency reviews its legislation and
proposed regulations to eliminate
drafting errors and ambiguity; that the
agency writes its legislation and
regulations to minimize litigation, and
that the agency’s legislation and
regulations provide a clear legal
standard for affected conduct rather
than a general standard, and promote
simplification and burden reduction.
Because Section 3 focuses on the quality
of Federal legislation and regulations,
the Department limited its review under
this Executive Order to the quality of
this Federal Register document and to
changes to the Federal regulations. The
review under this Executive Order did
not extend to the language of the State
regulatory program or to the program
amendment that the State of Alaska
drafted.

Executive Order 13132—Federalism

This rule is not a “[p]lolicy that [has]
Federalism implications” as defined by
Section 1(a) of Executive Order 13132
because it does not have “‘substantial
direct effects on the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Instead, this rule
approves an amendment to the Alaska
program submitted and drafted by that
State. OSMRE reviewed the submission
with fundamental federalism principles
in mind as set forth in Sections 2 and
3 of the Executive Order and with the
principles of cooperative federalism, as
set forth in SMCRA. See, e.g., 30 U.S.C.
1201(f). Specifically, pursuant to
Section 503(a)(1) and (7) (30 U.S.C.
1253(a)(1) and (7)), OSMRE reviewed
the program amendment to ensure that
it is ““in accordance with” the
requirements of SMCRA and “consistent
with” the regulations issued by the
Secretary pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department of the Interior strives
to strengthen its government-to-
government relationship with Tribes
through a commitment to consultation
with Tribes and recognition of their
right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in
Executive Order 13175 and have
determined that it has no substantial
direct effects on federally recognized
Tribes or on the distribution of power
and responsibilities between the Federal
government and Tribes. Therefore,

consultation under the Department’s
tribal consultation policy is not
required. The basis for this
determination is that our decision is on
the Alaska program, which does not
include Tribal lands or regulation of
activities on Tribal lands. Tribal lands
are regulated independently under the
applicable, approved Federal program.

Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect Energy Supply,
Distribution, or Use

Executive Order 13211 requires
agencies to prepare a Statement of
Energy Effects for a rulemaking that is
(1) considered significant under
Executive Order 12866, and (2) likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Because this rule is exempt from review
under Executive Order 12866 and is not
significant energy action under the
definition in Executive Order 13211, a
Statement of Energy Effects is not
required.

Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks

This rule is not subject to Executive
Order 13045 because this is not an
economically significant regulatory
action as defined by Executive Order
12866; and this action does not address
environmental health or safety risks
disproportionately affecting children.

National Environmental Policy Act

Consistent with sections 501(a) and
702(d) of SMCRA (30 U.S.C. 1251(a) and
1292(d), respectively) and the U.S.
Department of the Interior Departmental
Manual, part 516, section 13.5(A), state
program amendments are not major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C).

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (NTTAA) (15 U.S.C. 3701 et seq.)
directs OSMRE to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. (OMB Circular
A-119 at p. 14). This action is not
subject to the requirements of section
12(d) of the NTTAA because application
of those requirements would be
inconsistent with SMCRA.

Paperwork Reduction Act

This rule does not include requests
and requirements of an individual,
partnership, or corporation to obtain
information and report it to a Federal
agency. As this rule does not contain
information collection requirements, a
submission to the Office of Management
and Budget under the Paperwork
Reduction Act (44 U.S.C. 3501 et seq.)
is not required.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The State submittal, which is
the subject of this rule, is based upon
corresponding Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
corresponding Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to
constitute a major rule.

Unfunded Mandates

This rule will not impose an
unfunded mandate on State, local, or
Tribal governments, or the private sector
of more than $100 million per year. The
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to impose
an unfunded mandate. Therefore, a
statement containing the information
required by the Unfunded Mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.
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List of Subjects in 30 CFR Part 902
Intergovernmental relations, Surface
mining, Underground mining.
Dated: October 23, 2019.
David Berry
Regional Director, Western Region.

For the reasons set out in the
preamble, 30 CFR part 902 is amended
as set forth below:

PART 902—ALASKA

m 1. The authority citation for part 902
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

§902.12 Regulatory program and
proposed program amendments not
approved.

(a) We do not approve the following
provisions of the proposed program
amendment Alaska submitted on
September 8, 2011, as revised on March
6, 2012:

(1) Proposed addition of the phrase
“* * * conducted on or before October
24,1992 * * *”in 11 AAC 90.321(e)(1).

(2) Proposed reduction of timeframe
from 30 to 20 days to request
administrative review of an agency
decision regarding an incidental mining
exemption under 11 AAC 90.652(g)(1),

(3) Proposed deletion of the phrase

expiration of the period during which
the subject mining area is active * * *”
under 11 AAC 90.656.

(4) Proposed reduction of timeframe
from 30 to 20 days to request
administrative review of an agency
decision to revoke an incidental mining
exemption under 11 AAC 90.664(c).

m 3. Amend § 902.15 by adding an entry
to the table in chronological order by
“Date of Final Publication” to read as
follows:

§902.15 Approval of Alaska regulatory
program amendments.

m 2. Add §902.12 to read as follows: “* * * yuntil at least three years after : : : * *
Original amendment Date of final I .
submission date publication Citation/description

September 8, 2011, as re-
vised on March 6, 2012.

December 4, 2019 .............

11 Alaska Annotated Code (AAC) 90.043(b); 11 AAC 90.045(a), (b), (c), and (d);

11 AAC 90.057(a), (b) and (c); 11 AAC 90.085(a), (a)(5) and (e); 11 AAC
90.089(a)(1); 11 AAC 90.101(a) through (f); 11 AAC 90.173(b)(2); 11 AAC
90.179(a)(3), (a)(4) and (a)(5); 11 AAC 90.185(a) and (a)(4); 11 AAC 90.201(d);
11 AAC 90.211(a); 11 AAC 90.321(d), (e), (f), (f)(1) and (f)(2); 11 AAC 90.323(a),
(b) and (c); 11 AAC 90.325(b) and (c); 11 AAC 90.327(b)(2); 11 AAC
90.331(d)(1), (e), and (h)(1) and (2); 11 AAC 90.336(a), (b)(1) and (2), (f), and
(9); 11 AAC 90.337(a); 11 AAC 90.345(e); 11 AAC 90.349; 11 AAC 90.375(f)
and (g); 11 AAC 90.391(n) and (t); 11 AAC 90.395(a); 11 AAC 90.397(a); 11
AAC 90.401(a)(1), (b), (d), (e), and (f); 11 AAC 90.407(c)(1) and (2) and (f); 11
AAC 90.423(h); 11 AAC 90.443(a)(2), (k)(2), (I)(2), and (m)(2); 11 AAC 90.444(a)
and (b); 11 AAC 90.447(c)(1); 11 AAC 90.457(c)(3); 11 AAC 90.461; 11 AAC
90.461(b) and (b)(1) through (3) , (g) and (g)(1) through (5), (h) and (h)(1)
through (3), (i) and (i)(1) through (3), (j), (k), and (I)(1) through (3); 11 AAC
90.491(f)(1), ((2)(E), (H(2)(E),(F)(3), ()(4), and (f)(2)(E) and (E)(iii); 11 AAC
90.601(h), (i) and (j); 11 AAC 90.629(a); 11 AAC 90.631(a); 11 AAC 90.635(a)
and (b); 11 AAC 90.639(a), (b), and (c); 11 AAC 90.641(a), (b), (c), and (d); 11
AAC 90.652 through 11 AAC 90.669; 11 AAC 90.701(a), (b), and (c); 11 AAC
90.901(a); and 11 AAC 90.911(125), (126), (128), (129), (130), (133), (134) and

(135).

m 4. Amend § 902.16 by removing and
reserving paragraphs (a)(14) and (15)
and by adding paragraph (c).

The additions read as follows:

§902.16 Required program amendments.
* * * * *

(c) By February 3, 2020, Alaska must
amend its program as follows:

(1) At 11 AAC 90.101(e), in
accordance with the requirements at 30
CFR 784.20(b)(7), Alaska must submit a
program amendment (or description of
the amendment with a timetable for
submission) to adopt subsidence control
plan requirements at 11 AAC 90.101(e)
for planned subsidence scenarios. Such
plans must describe the methods to be
employed to minimize damage to non-
commercial buildings and occupied
residential dwellings and related
structures or written consent from the
owner of the structure or facility that
minimization measures not be taken, or
unless the damage would constitute a

threat to health or safety, a
demonstration that the costs of
minimizing damage exceed anticipated
costs of repair.

(2) At 11 AAC 90.321(e)(1), in
accordance with 30 CFR 816.41(h),
Alaska must submit a program
amendment (or description of the
amendment with a timetable for
submission) to revise 11 AAC
90.321(e)(1) to ensure protection of
water supplies affected by surface coal
mining activities conducted on or before
October 24, 1992.

(3) At 11 AAC 90.652(g)(1) and 11
AAC 90.664(c), in accordance with the
requirements at 30 CFR 702.11(f)(1) and
702.17(c)(2), Alaska must submit a
program amendment (or description of
the amendment with a timetable for
submission) to restore the 30-day time
frames under 11 AAC 90.652(g)(1) and
11 AAC 90.664(c) for an adversely
affected person to request
administrative review of the agency’s

decisions regarding incidental mining
exemptions.

(4) At 11 AAC 90.656, in accordance
with the requirements at 30 CFR
702.13(a), Alaska must submit a
program amendment (or description of
the amendment with a timetable for
submission) to revise 11 AAC 90.656,
concerning public availability of
information in an application for an
exemption of coal incidental to the
extraction of other minerals. The
amendment or its description must
include the requirement that the
information, unless approved as
confidential, will be made available for
public inspection and copying until at
least three years after expiration of the
period during which the subject mining
area is active.

(5) At AS 27.21.220, in accordance
with the October 24, 1992, Energy
Policy Act, Alaska must submit a
statutory revision requiring prompt
repair or compensation for material
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damage resulting from subsidence, and
prompt replacement of water supplies
affected by underground mining
operations.

(6) At 11 AAC 90.457(d), in
accordance with the requirements at 30
CFR 816.116(a)(1) and 817.116(a)(1),
Alaska must submit a program
amendment (or description of the
amendment with a timetable for
submission) to clarify its program by
revising 11 AAC 90.457 to indicate that
all selected revegetation success
standards and sampling techniques
which may be incorporated into
individual permits will be put in
writing and made available to the
public. If Alaska will allow for any
normal husbandry practices to be used
during the period required for
demonstration of revegetation success,
in accordance with 30 CFR
816.116(c)(4), Alaska must submit an
amendment of its program to
demonstrate that each practice is one
that is customarily performed on similar
un-mined lands and list, at 11 AAC
90.457(d), the acceptable practices.

[FR Doc. 2019-26128 Filed 12-3—19; 8:45 am]
BILLING CODE 4310-05-P

DEPARTMENT OF THE INTERIOR

Office of Surface Mining Reclamation
and Enforcement

30 CFR Part 950

[SATS No: WY-046—-FOR; Docket ID: OSM-
2014-0007; S1D1S SS08011000 SX064A000
201S180110; S2D2S SS08011000
SX064A000 20XS501520]

Wyoming Regulatory Program

AGENCY: Office of Surface Mining
Reclamation and Enforcement, Interior.

ACTION: Final rule; approval of
amendment.

SUMMARY: We, the Office of Surface
Mining Reclamation and Enforcement
(OSMRE), are approving an amendment
to the Wyoming regulatory program
(Wyoming program) under the Surface
Mining Control and Reclamation Act of
1977 (SMCRA or the Act). Wyoming
proposes both revisions of and additions
to its coal rules and regulations
concerning valid existing rights and
individual civil penalties, as well as
ownership and control provisions.
Wyoming also proposes to revise a
provision concerning periodic
monitoring of blasting. Wyoming
revised its program to address
deficiencies we previously identified,
which are now consistent with the

corresponding Federal regulations and
SMCRA.

DATES: The effective date is January 3,
2020.

FOR FURTHER INFORMATION CONTACT:
Jeffrey Fleischman, Chief, Denver Field
Division, Telephone: 307-261-6550,
email address: jfleischman@osmre.gov.
SUPPLEMENTARY INFORMATION:

I. Background on the Wyoming Program

II. Submission of the Proposed Amendment
III. OSMRE’s Findings

IV. Summary and Disposition of Comments
V. OSMRE’s Decision

VI. Statutory and Executive Order Reviews

I. Background on the Wyoming
Program

Section 503(a) of the Act permits a
State to assume primacy for the
regulation of surface coal mining and
reclamation operations on non-Federal
and non-Tribal lands within its borders
by demonstrating that its State program
includes, among other things, State laws
and regulations that govern surface coal
mining and reclamation operations in
accordance with the Act and consistent
with the Federal regulations. See 30
U.S.C. 1253(a)(1) and (7). On the basis
of these criteria, the Secretary of the
Interior conditionally approved the
Wyoming program on November 26,
1980. You can find background
information on the Wyoming program,
including the Secretary’s findings, the
disposition of comments, and the
conditions of approval of the Wyoming
program in the November 26, 1980,
Federal Register (45 FR 78637). You can
also find later actions concerning
Wyoming’s program and program
amendments at 30 CFR 950.12, 950.15,
950.16, and 950.20.

II. Submission of the Proposed
Amendment

By letter dated September 30, 2014
(Administrative Record Docket ID No.
OSM-2014-0007), Wyoming sent
OSMRE an amendment to its program
under SMCRA. Wyoming submitted the
amendment to address deficiencies that
OSMRE previously identified during its
review of Wyoming’s program related to
valid existing rights determination
requests, as discussed more fully below,
and individual civil penalties (WY—
044-FOR; Docket ID No. OSM-2013—
0001) and ownership and control (WY—
045-FOR; Docket ID No. OSM—-2013-
0002) amendments. The amendment
also revises a provision about periodic
monitoring of blasting in response to a
concern that the Casper Area Office
identified during its annual oversight
review of the Wyoming program.

We announced receipt of the
proposed amendment in the November

12, 2014, Federal Register (79 FR
67116). In the same document, we
opened the public comment period and
provided an opportunity for a public
hearing or meeting on the amendment’s
adequacy (Administrative Record
Document ID No. OSM-2014-0007).
OSMRE did not hold a public hearing or
meeting, as neither were requested. The
public comment period ended on
December 12, 2014. We received
comments from two Federal agencies
(discussed below in section “IV.
Summary and Disposition of
Comments”.

III. OSMRE’s Findings

The following are the findings we
made about the amendment under
SMCRA and the Federal regulations at
30 CFR 732.15 and 732.17. We are
approving the amendment as described
below.

A. Minor Revisions to Wyoming’s Rules

Wyoming proposed minor
grammatical changes to several
previously approved rules. Wyoming
did not propose any substantive changes
to the text of these regulations. Because
the proposed revisions to these
previously approved rules are minor
and result in no substantive changes to
the Wyoming program, we are
approving the changes and find that
they are no less effective than the
corresponding Federal regulations at 30
CFR parts 700 through 887. The
specific, minor revisions to the Code of
Wyoming Rules and the Federal
regulation counterparts are as follows:

e Chapter 1, Section 2(co), related to
Notice of violation, [30 CFR 701.5];

e Chapter 2, Section 2(a)(ii)(A)(II),
related to Adjudication Requirements,
[30 CFR 778.14(a)(2)];

e Chapter 2, Section 2(a)(ii)(B),
related to Adjudication Requirements,
[30 CFR 778.14(c)];

e Chapter 6, related to Blasting for
Surface Coal Mining Operations, [30
CFR 816.61 and 817.61]

e Chapter 12, Section 1(a)(vii)(A),
related to VER submission requirements
and procedures, [30 CFR 761.16(b)];

e Chapter 12, Section 1(a)(vii)(B)(IV),
related to VER submission requirements
and procedures,[30 CFR 761.16(c)(4)];

e Chapter 12, Section 1(a)(vii)(E),
related to VER submission requirements
and procedures, [30 CFR 761.16(f)];

e Chapter 12, Section 1(a)(x), related
to VER submission requirements and
procedures, [30 CFR 773.12];

e Chapter 12, Section 1(a)(xiv)(D)(II),
related to VER submission requirements
and procedures, [30 CFR 774.11(g)(2)];

e Chapter 16, Section 2(h), related to
Enforcement, [30 CFR 774.12a]; and
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e Chapter 16, Section 4(c)(i), related
to Individual Civil Penalties, [30 CFR
846.14(a)(1)].

B. Revisions to Wyoming’s Rules That
Have the Same Meaning as the
Corresponding Provisions of the Federal
Regulations

1. Minor Wyoming Additions and
Revisions That Mirror SMCRA and the
Federal Regulations

Wyoming proposes additions and
revisions to several regulations
containing language that is the same as
or substantially similar to the
corresponding sections of the Federal
regulations and/or SMCRA. Therefore,
we are approving them.

In particular, Wyoming is revising
Chapter 6, Section 4(b)(i)(A); Blasting
for Surface Coal Mining Operations;
Blasting Standards, after OSMRE
identified an inconsistency in this
provision in its Annual Oversight
Report for Evaluation Year 2013.
Wyoming’s revision makes the
provision consistent with the
corresponding language at 30 CFR
816.67(b)(2)(i).

The specific citations to Wyoming
additions and revisions that have the
same meaning as the corresponding
provisions of the Federal regulations,
along with the applicable Federal
counterpart, are as follows:

e Chapter 2, Section 2(a)(ii)(A)(I);
Permit Application Requirements;
adjudication requirements and
statement of compliance; [30 CFR
778.14(a)(1)];

e Chapter 6, Section 4(b)(i)(A);
Blasting for Surface Coal Mining
Operations; Blasting Standards;
periodic monitoring of blasting; [30 CFR
816.67(b)(2)({)];

e Chapter 12, Section 1(a)(x)(D)(I);
Permitting Procedures; unanticipated
events or conditions at remining sites;
[30 CFR 773.13(a)(2)]; and

e Chapter 16, Section 4(c)(i)(A);
Individual Civil Penalties; amount of
civil penalty; [30 CFR 846.14(a)(1)].

2. Chapter 1, Section 2(aa); Definition of
“Control or Controller”

In a letter to Wyoming dated October
2, 2009, OSMRE identified several
required rule changes under 30 CFR
732.17(c) (“732 letter”’) concerning
ownership and control. Item A.2 of the
732 letter required Wyoming to adopt a
State counterpart to the Federal
definition of “Control or Controller” at
30 CFR 701.5 (OSMRE’s 2000 Rule, 65
FR 79852, 79594 (Dec. 19, 2000) and
OSMRE’s 2007 Rule, 72 FR 68000,
68003 (December 3, 2007)).

In response, Wyoming proposed to
define the term ““Control or Controller”

at Chapter 1, Section 2(aa) in a previous
rulemaking action (WY-045—-FOR) as a
State counterpart to the Federal
regulations at 30 CFR 701.5. OSMRE
replied in a letter dated April 9, 2013,
(Administrative Record Document ID.
No. WY-50-09) that in order to
maintain consistency with its own rules
and be no less effective than the
corresponding Federal regulations at 30
CFR 701.5, Wyoming must include the
term “‘surface” in its newly proposed
definition of “Control or Controller” at
Chapter 1, Section 2(aa). In addition, we
required Wyoming to reinsert the phrase
“For Surface Coal Mining Operations”
in the title for Chapter 2 that was simply
entitled, “Permit Application
Requirements.” As a result, we did not
approve Wyoming’s newly proposed
rule at Chapter 1, Section 2(aa) in a
December 7, 2017, Federal Register
document (82 FR 57664, 57668).

In response, Wyoming now proposes
to include the term “surface” in its
newly proposed definition of “Control
or Controller” at Chapter 1, Section
2(aa). In addition, Wyoming reinserts
the phrase “For Surface Coal Mining
Operations” in the title for Chapter 2
concerning permit application
requirements. Wyoming’s proposed
revisions are consistent with and no less
effective than the corresponding Federal
regulations at 30 CFR 701.5.
Accordingly, we are approving the
aforementioned rule changes.

3. Chapter 2, Section 2(a)(i)(B);
Providing Permit History Information

Item K.3 of OSMRE’s October 2, 2009,
732 letter instructs the reader to ““See
LQD [Land Quality Division] Rules and
Regulations, Chapter 1, Section 2 and
Chapter 2, Section 2" about counterpart
rules to the Federal requirements for
providing applicant and operator permit
history information at 30 CFR 778.12.
The 732 letter indicates that the
requirement for an applicant to provide
the permit history information for the
operator was newly added in OSMRE’s
2000 rule, and it was constructed from
provisions in previous 30 CFR 778.13.

In response, Wyoming proposed in a
previous rulemaking action (WY-045—
FOR) to revise its rules at Chapter 2,
Section 2(a)(i)(B), to require permit
applicants to identify additional
organizational members in an
application for a surface coal mining
permit, including owners of record of
ten (10) percent or more of the business
entity in question, as required under 30
CFR 778.11(b).

Wyoming’s proposed rule at Chapter
2, Section 2(a)(i)(B), includes
counterpart provisions to 30 CFR
778.11(b)(1)—(3). In addition, the

counterpart language to 30 CFR
778.11(b)(4) was found in proposed
subsection (D). As a result, OSMRE
determined that the language in these
provisions, taken together, are
consistent with and no less effective
than the Federal regulations at 30 CFR
778.11(b). However, Wyoming’s existing
rule language in subsection (B)
warranted the inclusion of additional
clarifying language to be consistent with
and no less effective than both the
Federal counterpart rule at 30 CFR
778.12(a) and its rule language in
subsection (F) regarding operator’s
permit history information.
Consequently, we did not approve
Wyoming’s proposed revisions to
Chapter 2, Section 2(a)(i)(B), and we
published that decision in a December
7, 2017, Federal Register document (82
FR 57664, 57668).

In response, Wyoming now proposes
to further revise subsection (B) by
providing additional language that
requires permit applicants to provide
permit history information for the
operator. Specifically, Wyoming
proposes to revise Chapter 2, Section
2(a)(i)(B), to be consistent with the
Federal regulations at 30 CFR 778.12(a)
by requiring that a complete
identification of interests must include
a list of all the names under which the
applicant, the applicant’s partners or
principal shareholders, and the operator
and the operator’s partners or principal
shareholders operates or previously
operated a surface coal mining
operation in the United States within
the five years period preceding the date
of submission of the application. Based
on the discussion above, we find that
Wyoming’s newly proposed rule at
Chapter 2, Section 2(a)(i)(B), is
consistent with and no less effective
than the counterpart Federal regulations
at 30 CFR 778.12(a), and satisfies the
requirement specified in Item K.3 of
OSMRE'’s October 2, 2009, 732 letter.
Accordingly, we approve it.

4. Chapter 12, Section 1(a)(vii)(F);
Availability of Records

In a letter to Wyoming dated April 2,
2001, OSMRE identified several
required rule changes under 30 CFR
732.17(c) concerning valid existing
rights. Item G—4 of the 732 letter
required Wyoming to submit State
counterpart provisions to 30 CFR
761.16(g) about availability of records
requirements.

In response, Wyoming proposed to
revise its rules at Chapter 12, Section
1(a)(vii)(F), in a previous rulemaking
action (WY-040-FOR) by requiring that
the Division or agency responsible for
processing a valid existing rights (VER)
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request must make a copy of the request
and related materials available to the
public. OSMRE subsequently did not
approve proposed subsection (F) in a
February 14, 2013, Federal Register
document (78 FR 10512, 10517) because
Wyoming did not specify in the heading
that the rule pertains to “Availability of
records”” and did not provide
counterpart language to the Federal
requirements in 30 CFR 761.16(g)
explaining that, in addition to the VER
request and related materials, records
associated with any subsequent VER
determination must also be made
available to the public. As a result, we
required Wyoming to revise its
proposed rule language at Chapter 12,
Section 1(a)(vii)(F), by making the
aforementioned changes.

In response to the February 14, 2013,
Federal Register document, Wyoming
proposed to further revise its rules at
Chapter 12, Section 1(a)(vii)(F), by
specifying that the rule pertains to
“Availability of records” (WY-044—
FOR). Wyoming also proposed language
explaining that, in addition to the valid
existing rights request and related
materials, records associated with any
subsequent valid existing rights
determination under subsection (D) of
its rules shall be made available to the
public in accordance with the
requirements and procedures of W.S.
section 35—-11-1101. Once again,
OSMRE did not approve proposed
subsection (F) in a March 31, 2014,
Federal Register document (79 FR
17863, 17865). In that document,
OSMRE stated that while referenced
statute, W.S. section 35-11-1101,
satisfies some of the requirements of 30

CFR 840.14, it fails to satisfy all of them.

In particular, OSMRE explained that 30
CFR 840.14(b) specifies that the
regulatory authority must make copies
of all records immediately available to
the public in the area of mining until at
least five years after the expiration of
the period during which the operation
is active or is covered by any portion of
a reclamation bond. Because W.S.
section 35-11-1101 failed to include a
similar provision, Wyoming’s reference
to the statute did not satisfy the
requirements of 30 CFR 840.14, as
referenced in 30 CFR 761.16(g), and
newly proposed subsection (F)
remained less effective than the Federal
regulations at 30 CFR 761.16(g).

Title 30 CFR 761.16(g) requires the
agency responsible for processing valid
existing rights determination requests to
make a copy of the request available to
the public in the same manner as it
makes permit applications available
under 30 CFR 773.6(d). The responsible
agency must also make records

associated with the valid existing rights
request and any subsequent
determination available to the public in
accordance with the requirements and
procedures of 30 CFR 840.14 or 30 CFR
842.16.

Wyoming now proposes to revise
Subsection (F) by providing additional
statutory and regulatory citations to
clarify that valid existing rights related
documents are subject to the same
public availability requirements as are
permit applications. Specifically,
Wyoming references its statutory
provisions about the availability of
records to the public and confidentiality
at W.S. section 35-11-1101, and the
requirements for public inspection of
mining permit applications at W.S.
section 35—-11-406(d) in the Wyoming
Environmental Quality Act. Wyoming
also references its Public Records Act at
W.S. sections 16—4-201 through 16—4—
205, as well as the Division’s rules and
regulations related to public review and
participation.

Lastly, Wyoming proposes language
requiring, at a minimum, that copies of
records associated with valid existing
rights requests must be made
immediately available to the public in
the area of mining until at least five
years after the expiration of the period
during which the operation is active or
is covered by any portion of a
reclamation bond so that they are
conveniently available to residents of
that area in compliance with the Federal
regulations at 30 CFR 840.14 (b), (c), and
(d).

Wyoming'’s statutory counterpart to 30
CFR 840.14(a) concerning the
availability of all documents relating to
applications for and approvals of
surface coal mining and reclamation
operation permits and inspection and
enforcement actions to the OSMRE
Director upon request is found at W.S.
section 35—-11-1101(b). Wyoming’s
regulatory counterpart to 30 CFR
773.6(d)(1) about public availability of
permit applications is found at Chapter
12, Section 1(b), and requires, in
pertinent part, that all procedural
requirements of the Act and the
regulations relating to review, public
participation, and approval or
disapproval of permit applications, and
permit term and conditions must, unless
otherwise provided, apply to permit
revisions, amendments, renewals and
permit transfer, assignment or sale of
permit rights.

In its Statement of Principal Reasons
for Adoption (SOPR), Wyoming
explains that, with the exception of
references to the State requirements, the
additional clarifying language is a
mirror of the Federal language and is

intended to ensure that the minimum
Federal requirements in 30 CFR 840.14
are met. Taken together, Wyoming’s
references to its statutes, rules, and the
Federal regulations regarding public
availability of records meet the
requirements of 30 CFR 840.14, as
referenced in 30 CFR 761.16(g). We find
that newly proposed Chapter 12,
Section 1(a)(vii)(F), is consistent with
and no less effective than the
counterpart Federal regulations at 30
CFR 761.16(g), and satisfies the
requirements specified in Item G—4 of
OSMRE’s April 2, 2001, 732 letter.
Accordingly, we approve it.

5. Chapter 12, Section 1(a)(viii)(B); Final
AVS Compliance Review

Item E.4 of OSMRE’s October 2, 2009,
732 letter required Wyoming to adopt a
State counterpart to the Federal
requirements for reviewing an
applicant’s or operator’s permit history
at 30 CFR 773.10 (OSMRE’s 2000 Rule,
65 FR 79582, 79664 and OSMRE’s 2007
Rule, 72 FR 68000, 68029). The
preamble discussion of the 2007 rule
states that the provision for an
additional review was retained to
determine if there are undisclosed
controllers when an applicant or
operator is determined to have no
previous mining experience.

In response to the 732 letter,
Wyoming revised its rules at Chapter 12,
Section 1(a)(viii)(B), in a previous
rulemaking action (WY-045-FOR) to
include State counterpart language to
the Federal regulations at 30 CFR
773.10(a)-(c) that address an applicant’s
or operator’s permit history. OSMRE
determined that Wyoming’s newly
proposed rule language is consistent
with and no less effective than the
Federal regulations at 773.10(a) and (b).

However, Wyoming’s proposed rule at
subsection (B) warranted the inclusion
of additional clarifying language with
respect to conducting additional
ownership and control investigations to
be consistent with and no less effective
than the Federal counterpart rule at 30
CFR 773.10(c). As a result, we did not
approve Wyoming’s newly proposed
rule at Chapter 12, Section 1(a)(viii)(B),
in a December 7, 2017, Federal Register
document (82 FR 57664, 57669).

In response, Wyoming now proposes
to revise subsection (B) by including a
provision for additional review to
determine if there are undisclosed
controllers when an applicant or
operator is determined to have no
previous mining experience.
Specifically, Wyoming revises proposed
Chapter 12, Section 1(a) (viii) (B), to be
consistent with the Federal regulations
at 30 CFR 773.10(c) by stating that
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additional ownership and control
investigations may be conducted under
subsection (ix)(E) to determine if
someone else with mining experience
controls the mining operation if the
applicant or operator does not have any
previous mining experience. Subsection
(ix)(E) of Wyoming’s rules includes
counterpart language to 30 CFR
774.11(f), which is referenced in 30 CFR
773.10(c). Wyoming also replaces the
term ‘“‘regulatory authority” with
“Division” in order to maintain
consistency throughout its rules.

Based on the discussion above, we
find that Wyoming’s newly proposed
rule at Chapter 12, Section 1(a)(viii)(B),
is consistent with and no less effective
than the counterpart Federal regulations
at 30 CFR 773.10, and satisfies the
requirements specified in Item E.4 of
OSMRE’s October 2, 2009, 732 letter.
Accordingly, we approve it.

6. Chapter 12, Section 1(a)(xiv)(C);
Challenges to Ownership or Control
Listings in AVS

On December 3, 2007, OSMRE
published a new Ownership and
Control; Permit and Application
Information; and Transfer, Assignment,
or Sale of Permit rights Federal
rulemaking (72 FR 6800). The new
Federal regulation at 30 CFR 773.26(e)
allowed a person who is unsure why he
or she is shown in OSMRE’s Applicant
Violator System (AVS) as an owner or
controller of a surface coal mining
operation to request an informal
explanation from OSMRE’s AVS office.
The provision also required a response
to such a request within 14 days. The
preamble discussion of the 2007 Rule
clarified at 30 CFR 773.26(e) that a
person listed in the AVS may request an
informal explanation from OSMRE’s
AVS office at any time and should
expect a response within 14 days. Item
F.2 of OSMRE’s October 2, 2009, 732
letter indicated that Wyoming did not
have a State counterpart to 30 CFR
773.26(e). In response, Wyoming revised
its rules at Chapter 12, Section
1(a)(xiv)(C), in a previous rulemaking
action (WY-045-FOR) to include a State
counterpart provision to the Federal
regulations at 30 CFR 773.26(e). During
OSMRE’s review of the amendment, we
found that while Wyoming’s newly
proposed rule language clarifies that a
person listed in AVS may request an
informal explanation from the AVS
office at any time, it did not include
language requiring a response to such a
request within 14 days. Consequently,
we did not approve Wyoming’s newly
proposed rule at Chapter 12, Section
1(a)(xiv)(C), in a December 7, 2017,

Federal Register document (82 FR
57664, 57670).

In response, Wyoming now proposes
additional clarifying language that
references the Federal regulations at 30
CFR 773.26(e), which states that within
14 days of a request for an informal
explanation, the AVS Office will
provide a response describing why a
person is listed in AVS.

In its SOPR, Wyoming explains that it
decided to include a citation to the
Federal regulations to account for the
many variables that may affect the
timing of a response if the State were to
provide one. For example, OSMRE’s
AVS Office noted that Wyoming may
not have access to documents that cause
an entry into AVS if the operator has
operations in multiple jurisdictions.

Based on the discussion above, we
find that Wyoming’s newly proposed
rule at Chapter 12, Section 1(a)(xiv)(C),
is consistent with and no less effective
than the Federal regulations at 30 CFR
773.26(e), and satisfies the requirement
specified in Item F.2 of OSMRE’s
October 2, 2009, 732 letter. Accordingly,
we approve it.

7. Chapter 12, Section 1(a)(xiv)(F);
Written Agency Decision on Challenges
to Ownership and Control Listings or
Findings

Item F.4 of OSMRE’s October 2, 2009,
732 letter required Wyoming to adopt a
State counterpart to the Federal
requirements about written agency
decisions on challenges to ownership
and control listings or findings at 30
CFR 773.28 (OSMRE’s 2000 Rule, 65 FR
79852, 79666 and OSMRE’s 2007 Rule,
72 FR 68000, 68030). In response,
Wyoming proposed new rules at
Chapter 12, Section 1(a)(xiv)(F), in a
previous rulemaking action (WY-045—
FOR) to include State counterpart
provisions to the Federal regulations at
30 CFR 773.28(a)—(f) that address the
requirements for written agency
decisions on challenges to ownership
and control listings or findings.

Although OSMRE found that
Wyoming’s newly proposed rule
language was consistent with and no
less effective than the Federal
regulations at 30 CFR 773.28(a)—(d),
additional clarifying language was
required with respect to appeals of
written decisions to be consistent with
and no less effective than the Federal
counterpart rule at 30 CFR 773.28(e).
Wyoming’s proposed language merely
stated that “‘appeals of written decisions
will be administered under the
Department’s Rules of Practice and
Procedure.” Wyoming also failed to
include a counterpart provision to 30
CFR 773.28(f) concerning required

updates to the AVS following the
Wyoming Land Quality Division’s
(Division) written decision or any
decision by a reviewing administrative
or judicial tribunal.

Finally, the last sentence of proposed
subsection (F) was very general and
only stated that “AVS shall be revised
as necessary to reflect these decisions.”
As aresult, we did not approve
Wyoming’s newly proposed rule at
Chapter 12, Section 1(a)(xiv)(F), in a
December 7, 2017, Federal Register
document (82 FR 57664, 57670).

In response, Wyoming proposes to
further revise subsection (F) to require
that all administrative remedies must be
exhausted before seeking judicial review
of an ownership and control decision
and to add the requirement that the
Division must update the AVS, as
appropriate, to be consistent with 30
CFR 773.28(e) and (f), respectively.
Specifically, Wyoming revises proposed
Chapter 12, Section 1(a)(xiv)(F), to be
consistent with the Federal regulations
at 30 CFR 773.28(e) by requiring that all
administrative remedies must be
exhausted under the procedures of the
Wyoming Environmental Quality Act,
the Department’s Rules of Practice and
Procedure, the Wyoming Administrative
Procedure Act and Chapter 12 of the
Rules and Regulations before seeking
judicial review. Newly proposed
subsection (F) also includes counterpart
language to 30 CFR 773.28(f) that
requires the Division to review the
information in the AVS following its
written decision or any decision by a
reviewing administrative or judicial
tribunal about a challenge to ownership
or control listings or findings to
determine if it is consistent with the
decision. If it is not, the Division must
promptly revise the information to
reflect the decision.

Based on the discussion above, we
find that Wyoming’s newly proposed
rule at Chapter 12, Section 1(a)(xiv)(F),
is consistent with and no less effective
than the counterpart Federal regulations
at 30 CFR 773.28(a)—(f), and satisfies the
requirements specified in Item F.4 of
OSMRE’s October 2, 2009, 732 letter.
Accordingly, we approve it.

8. Chapter 12, Section 1(b)(ii); Transfer,
Assignment or Sale of Permit Rights

Item I. of OSMRE’s October 2, 2009,
732 letter instructs the reader to “See
W.S. § 35—11-408" about transfer,
assignment, or sale of permit rights
(TAS). The 732 letter states that the
2007 Rule clarifies, at (a) and (d) of 30
CFR 774.17, that at the regulatory
authority’s discretion, a prospective
successor in interest, with sufficient
bond coverage, may continue to mine
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during the TAS process. This recognizes
that an acquiring entity becomes the
successor in interest to the rights
granted under the permit (under 30 CFR
701.5) only after the regulatory authority
approves the transfer, assignment, or
sale.

In response, Wyoming proposed to
revise its existing rule at Chapter 12,
Section 1(b), in a previous rulemaking
action (WY-045-FOR) to apply all
procedural requirements of the Act and
the regulations relating to review, public
participation, and approval or
disapproval of permit applications, and
permit term and conditions to permit
transfer, assignment or sale of permit
rights. Similarly, Wyoming proposed to
revise subsection (b)(ii) by applying the
requirements imposed by W.S. section
35-11-408 about procedures for permit
transfers to the assignment or sale of
permit rights. Wyoming also revised
subsection (b)(ii)(B) by adding a cross
reference to its rules at Chapter 2,
Section 2(a)(i) through (iii), which is the
counterpart to 30 CFR part 778
regarding permit application
requirements for all legal, financial,
compliance and related information.
Finally, Wyoming added language to
require that a potential transferee’s
statement of qualifications must include
the name, address and permit number of
the existing permit holder, which is the
counterpart to 30 CFR 774.17(b)(1)(i).

OSMRE subsequently approved
Wyoming’s proposed revision to
Chapter 12, Section 1(b), in a December
7, 2017, Federal Register document (82
FR 57664, 57671). However, we did not
approve Wyoming’s proposed revisions
to subsection (b)(ii) because they did not
address many of the specific application
approval requirements for a transfer,
assignment, or sale of permit rights at 30
CFR 774.17. For example, the proposed
rule changes did not include
counterpart provisions to 30 CFR
774.17(b)(2) about advertisement
requirements for newly filed
applications; subsection (d) about
criteria for approval by the regulatory
authority that allows a permittee to
transfer, assign, or sell permit rights to
a successor; and subsection (e) about
notification requirements.

In addition, the language in W.S.
section 35—-11-408 and subsections
(b)(ii)(A) and (B) of Wyoming’s rules all
refer to a “potential transferee” and do
not address the assignment or sale of
permit rights. OSMRE noted that
Wyoming neither defines “potential
transferee” in its rules nor has a
counterpart to the Federal definition of
“successor in interest”” at 30 CFR 701.5
as it relates to TAS in 30 CFR 774.17.
As a result, we required Wyoming to

submit counterpart provisions to the
specific TAS requirements at 30 CFR
774.17(a)—(f) (OSMRE’s 2000 Rule, 65
FR 79852, 79668 (Dec. 19, 2000) and
OSMRE’s 2007 Rule, 72 FR 68000,
68030), as well as a counterpart to the
Federal definition of “successor in
interest” at 30 CFR 701.5.

In response, Wyoming proposes
counterpart rules to the specific TAS
requirements at 30 CFR 774.17(a)—(f).
Wyoming’s existing rule at Chapter 12,
Section 1(b), the revisions which were
approved in the December 7, 2017,
Federal Register document, is the
counterpart provision to 30 CFR
774.17(b) about application
requirements for approval of the
transfer, assignment, or sale of permit
rights. Chapter 12, Section 1(b), states,
in pertinent part, that all procedural
requirements of the Act and the
regulations relating to approval or
disapproval of permit applications
must, unless otherwise provided, apply
to permit transfer, assignment, or sale of
permit rights. In addition, Wyoming’s
general permit application requirements
at Chapter 2, Section 1(a), state that all
applications must be filed in a format
required by the Administrator of the
Land Quality Division and must
include, at a minimum, all information
required by the Act. Further, subsection
(b) requires that information set forth in
the application must be current and

must be presented clearly and concisely.

OSMRE interprets these existing State
rules, taken together, as being
counterpart provisions to the Federal
regulations at 30 CFR 774.17(b)(1)(ii),
which require an applicant for approval
of the transfer, assignment, or sale of
permit rights to provide the regulatory
authority with an application that
includes a brief description of the
proposed action requiring approval.

Wyoming next proposes to revise
Chapter 12, Section 1(b)(ii), to be
consistent with the Federal regulations
at 30 CFR 774.17(a) by applying the
requirements imposed by W.S. section
35-11-408 and the section to a permit
transfer, assignment, or sale of permit
rights. Revised Section 1(b)(ii) also
includes a definition for the previously
undefined term ‘“‘potential transferee,”
the language for which is identical to
the Federal definition of “successor in
interest.”

Wyoming’s existing regulation at
Chapter 12, Section 1(b)(ii)(A), is the
counterpart to 30 CFR 774.17(b)(3),
which requires an applicant [potential
transferee] for approval of the transfer,
assignment, or sale of permit rights to
obtain appropriate performance bond
coverage in an amount sufficient to
cover the proposed operations. As it did

in the previous rulemaking action (WY-
045-FOR), Wyoming again proposes to
revise its rules at Chapter 12, Section
1(b)(ii)(B), for applications for a permit
transfer, assignment, or sale of permit
rights by adding a cross reference to
Wyoming’s regulations at Chapter 2,
Section 2(a)(i) through (iii), which is the
counterpart to 30 CFR part 778 about
permit application requirements for all
legal, financial, compliance, and related
information. Wyoming also adds
language requiring that a potential
transferee’s statement of qualifications
must include the name, address and
permit number of the existing permit
holder. Wyoming’s proposed revisions
to Chapter 12, Section 1(b)(ii)(B), are
consistent with the TAS application
requirements set forth at 30 CFR
774.17(b)(1)(i) and (iii).

In addition, Wyoming proposes new
substantively identical State counterpart
provisions to the Federal regulations in
the Code of Wyoming Rules at Chapter
12, Section 1(b)(ii)(C), pertaining to
advertisement requirements for newly
filed permit transfer, assignment or sale
of permit rights applications found at 30
CFR 774.17(b)(2); subsection (D)
regarding public participation
requirements allowing any person
having an interest, which is or may be
adversely affected by a decision on TAS,
to submit written comments on the
application, similar to the provisions in
30 CFR 774.17(c); subsections (E)(I)—(III)
concerning criteria for approval by the
regulatory authority that allows a
permittee to transfer, assign, or sell
permit rights to a successor in interest
[potential transferee] similar to the
provisions in 30 CFR 774.17(d)(1)—(3);
subsections (F)(I)—(II) pertaining to
notification requirements as they apply
to applications for TAS, similar to the
provisions in 30 CFR 774.17(e)(i)-(ii);
and subsection (G) regarding continued
operation under existing permit that
requires a successor in interest
[potential transferee] to assume the
liability and reclamation responsibilities
of the existing permit and to conduct
the surface coal mining and reclamation
operations in full compliance with the
Act, the regulatory program, and the
terms and conditions of the existing
permit, unless the applicant has
obtained a new or revised permit under
the Environmental Quality Act and the
Division’s rules and regulations similar
to the provisions in 30 CFR 774.17(f).

Wyoming’s revised and newly
proposed rules at Chapter 12, Section
1(b)(ii)(B), (E), (F), and (G), use the
previously discussed State term
“potential transferee,” rather than the
Federal term ‘“‘successor in interest.” In
addition, the terms “Division” and
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“Administrator” are used instead of the
term ‘‘regulatory authority” in the
revised and newly proposed State rules
at Chapter 12, Section 1(b)(ii)(D), (E),
and (F). Otherwise, Wyoming’s
proposed rule language is substantively
identical to the aforementioned
counterpart Federal provisions.

Based on the discussion above, we are
approving Wyoming’s proposed
definition of “potential transferee” at
Chapter 12, Section 1(b)(ii), as the State
counterpart to the identical Federal
definition of “successor in interest.” We
also find that Wyoming’s proposed
revisions to its existing rules at Chapter
12, Section 1(b)(i1)(B), as well as the
newly proposed rules at subsections (C)
through (G) are consistent with and no
less effective than the Federal
regulations at 30 CFR 774.17(a)—(f), and
satisfy the requirements specified in
Item I of OSMRE’s October 2, 2009, 732
letter. Accordingly, we are approving
them.

IV. Summary and Disposition of
Comments

Public Comments

OSMRE asked for public comments
on the amendment (Administrative
Record Document ID No. OSM-2014—
0007). OSMRE did not receive any
public comments or a request to hold a
public meeting or public hearing.

Federal Agency Comments

Under 30 CFR 732.17(h)(11)(i) and
section 503(b) of SMCRA (30 U.S.C.
1253), we requested comments on the
amendment from various Federal
agencies concerned with or having
special expertise relevant to the
Wyoming program amendment
(Administrative Record No. WY-51-03).
We received comments from two
Federal Agencies.

The National Park Service (NPS)
commented in a November 3, 2014,
email response (Administrative Record
Document ID No. OSM-2014-0007—
0006), and the Mine Safety and Health
Administration (MSHA) commented in
a November 7, 2014, letter
(Administrative Record Document ID
No. OSM-2014-0007-0005). The NPS
responded that it had reviewed the
project and did not find it necessary to
comment at this time. MSHA responded
that it reviewed the formal State
program amendment and had no
comments to the proposed changes to
the State’s statute as written.

Environmental Protection Agency (EPA)
Concurrence and Comments

Under 30 CFR 732.17(h)(11)(i) and
(ii), we are required to seek the views

of the EPA on the program amendment
and obtain the written concurrence from
EPA for those provisions of the program
amendment that relate to air or water
quality standards issued under the
authority of the Clean Water Act (33
U.S.C. 1251 et seq.) or the Clean Air Act
(42 U.S.C. 7401 et seq.). Under 30 CFR
732.17(h)(11)(i), OSMRE requested
comments on the amendment from the
EPA (Administrative Record No. WY—
51-03). EPA did not respond to our
request. Because the amendment does
not relate to air or water quality
standards, written concurrence from the
EPA is not necessary.

State Historic Preservation Officer
(SHPO) and the Advisory Council on
Historic Preservation (ACHP)

Under 30 CFR 732.17(h)(4), we are
required to request comments from the
SHPO and ACHP on amendments that
may have an effect on historic
properties. Although the amendment
will not have an effect on historic
properties, on October 8, 2014, we
requested comments on Wyoming’s
amendment from the SHPO and ACHP
(Administrative Record Nos. WY-51-04
and WY-51-05), but neither responded
to our request.

V. OSMRE'’s Decision

Based on the above findings, we
approve Wyoming’s September 30,
2014, amendment.

To implement this decision, we are
amending the Federal regulations, at 30
CFR part 950, which codify decisions
concerning the Wyoming program. In
accordance with the Administrative
Procedure Act, this rule will take effect
30 days after the date of publication.
Section 503(a) of SMCRA (30 U.S.C.
1253) requires that the State’s program
demonstrates that the State has the
capability of carrying out the provisions
of the Act and meeting its purposes.
SMCRA requires consistency of State
and Federal standards.

VI. Statutory and Executive Order
Reviews

Executive Order 12630—Governmental
Actions and Interference With
Constitutionally Protected Property
Rights

This rule would not have effect a
taking of private property or otherwise
have taking implications that would
result in public property being taken for
government use without just
compensation under the law. Therefore,
a takings implication assessment is not
required. This determination is based on
an analysis of the corresponding Federal
regulations.

Executive Order 12866—Regulatory
Planning and Review and 13563—
Improving Regulation and Regulatory
Review

Executive Order 12866 provides that
the Office of Information and Regulatory
Affairs in the Office of Management and
Budget (OMB) will review all significant
rules. Pursuant to OMB guidance, dated
October 12, 1993, the approval of state
program amendments is exempted from
OMB review under Executive Order
12866. Executive Order 13563, which
reaffirms and supplements Executive
Order 12866, retains this exemption.

Executive Order 13771—Reducing
Regulation and Controlling Regulatory
Costs

State program amendments are not
regulatory actions under Executive
Order 13771 because they are exempt
from review under Executive Order
12866.

Executive Order 12988—Civil Justice
Reform

The Department of the Interior has
reviewed this rule as required by
Section 3 of Executive Order 12988. The
Department determined that this
Federal Register document meets the
criteria of Section 3 of Executive Order
12988, which is intended to ensure that
the agency review its legislation and
proposed regulations to eliminate
drafting errors and ambiguity; that the
agency write its legislation and
regulations to minimize litigation; and
that the agency’s legislation and
regulations provide a clear legal
standard for affected conduct, rather
than a general standard, and promote
simplification and burden reduction.
Because Section 3 focuses on the quality
of Federal legislation and regulations,
the Department limited its review under
this Executive Order to the quality of
this Federal Register document and to
changes to the Federal regulations. The
review under this Executive Order did
not extend to the language of the State
regulatory program or to the program
amendment that the State of Wyoming
drafted.

Executive Order 13132—Federalism

This rule is not a “[plolicy that [has]
Federalism implications” as defined by
section 1(a) of Executive Order 13132
because it does not have “substantial
direct effects on the States, on the
relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government.” Instead, this rule
approves an amendment to the
Wyoming program submitted and
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drafted by that State. OSMRE reviewed
the submission with fundamental
federalism principles in mind, as set
forth in sections 2 and 3 of the
Executive order, and with the principles
of cooperative federalism set forth in
SMCRA. See, e.g., 30 U.S.C. 1201(f). As
such, pursuant to section 503(a)(1) an
(7) (30 U.S.C. 1253(a)(1) and (7)),
OSMRE reviewed the program
amendment to ensure that it is “in
accordance with” the requirements of
SMCRA and is “consistent with” the
regulations issued by the Secretary
pursuant to SMCRA.

Executive Order 13175—Consultation
and Coordination With Indian Tribal
Governments

The Department of the Interior strives
to strengthen its government-to-
government relationship with Tribes
through a commitment to consultation
with Tribes and recognition of their
right to self-governance and tribal
sovereignty. We have evaluated this rule
under the Department’s consultation
policy and under the criteria in
Executive Order 13175, and have
determined that it has no substantial
direct effects on federally recognized
Tribes or on the distribution of power
and responsibilities between the Federal
Government and Tribes. Therefore,
consultation under the Department’s
tribal consultation policy is not
required. The basis for this
determination is that our decision is on
the Wyoming program that does not
include Tribal lands or regulation of
activities on Tribal lands. Tribal lands
are regulated independently under the
applicable, approved Federal program.

Executive Order 13211—Actions
Concerning Regulations That
Significantly Affect the Energy Supply,
Distribution, or Use

Executive Order 13211 requires
agencies to prepare a Statement of
Energy Effects for a rulemaking that is
(1) considered significant under
Executive Order 12866, and (2) likely to
have a significant adverse effect on the
supply, distribution, or use of energy.
Because this rule is exempt from review
under Executive Order 12866, and is not
a significant energy action under the
definition in Executive Order 13211, a
Statement of Energy Effects is not
required.

Executive Order 13045—Protection of
Children From Environmental Health
Risks and Safety Risks

This rule is not subject to Executive
Order 13045 because this is not an

economically significant regulatory
action as defined by Executive Order
12866; and this action does not address
environmental health or safety risks
disproportionately affecting children.

National Environmental Policy Act

Consistent with sections 501(a) and
702(d) of SMCRA (30 U.S.C. 1251(a) and
1292(d), respectively) and the U.S.
Department of the Interior Departmental
Manual, part 516, section 13.5(A), State
program amendments are not major
Federal actions within the meaning of
section 102(2)(C) of the National
Environmental Policy Act (42 U.S.C.
4332(2)(C).

National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act (15 U.S.C. 3701 et seq.) directs
OSMRE to use voluntary consensus
standards in its regulatory activities
unless to do so would be inconsistent
with applicable law or otherwise
impractical. (OMB Circular A-119 at p.
14). This action is not subject to the
requirements of section 12(d) of the
NTTAA because application of those
requirements would be inconsistent
with SMCRA.

Paperwork Reduction Act

This rule does not include requests
and requirements of an individual,
partnership, or corporation to obtain
information and report it to a Federal
agency. As this rule does not contain
information collection requirements, a
submission to OMB under the
Paperwork Reduction Act (44 U.S.C.
3501 et seq.) is not required.

Regulatory Flexibility Act

This rule will not have a significant
economic impact on a substantial
number of small entities under the
Regulatory Flexibility Act (5 U.S.C. 601
et seq.). The State submittal, which is
the subject of this rule, is based upon
corresponding Federal regulations for
which an economic analysis was
prepared and certification made that
such regulations would not have a
significant economic effect upon a
substantial number of small entities. In
making the determination as to whether
this rule would have a significant
economic impact, the Department relied
upon the data and assumptions for the
corresponding Federal regulations.

Small Business Regulatory Enforcement
Fairness Act

This rule is not a major rule under 5
U.S.C. 804(2), of the Small Business
Regulatory Enforcement Fairness Act.
This rule: (a) Does not have an annual
effect on the economy of $100 million;
(b) will not cause a major increase in
costs or prices for consumers,
individual industries, Federal, State, or
local government agencies, or
geographic regions; and (c) does not
have significant adverse effects on
competition, employment, investment,
productivity, innovation, or the ability
of U.S. based enterprises to compete
with foreign-based enterprises. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to
constitute a major rule.

Unfunded Mandates Reform Act

This rule does not impose an
unfunded mandate on State, local, or
Tribal governments, or the private sector
of more than $100 million per year. This
rule does not have a significant or
unique effect on State, local, or Tribal
governments or the private sector. This
determination is based on an analysis of
the corresponding Federal regulations,
which were determined not to impose
an unfunded mandate. Therefore, a
statement containing the information
required by the Unfunded mandates
Reform Act (2 U.S.C. 1531 et seq.) is not
required.

List of Subjects in 30 CFR Part 950

Intergovernmental relations, Surface
mining, Underground mining.

Dated: October 24, 2019.
David A. Berry,

Regional Director, Western Region.

For the reasons set out in the
preamble, 30 CFR part 950 is amended
as set forth below:

PART 950—WYOMING

m 1. The authority citation for part 950
continues to read as follows:

Authority: 30 U.S.C. 1201 et seq.

m 2. Section 950.15 is amended in the
table by adding an entry in
chronological order by “Date of Final
Publication” to read as follows:

§950.15 Approval of Wyoming regulatory
program amendments.

* * * * *
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. 1, Sec. 2(aa)(i)—(iii), definition of control or controller;
. 1, Sec. 2(co), notice of violations;

. 6, Sec. 4(b)(i)(A), related to blasting standards;
a)(vii)(A), related to permitting procedures;
a)(vii)(B)(1V), related to permitting procedures;
a)(vii)(E), related to permitting procedures;
a)(vii)(F), related to permitting procedures;
a)(x), related to permitting procedures;
a)(x)(D)(l), related to permitting procedures;
a)(xiv)(C) related to permitting procedures;
a)(xiv)(D)(Il), related to permitting procedures;

)(Xiv)(F), related to permitting procedures;

)(ii), related to permitting procedures;

), related to enforcement;
c)(i), related to individual civil penalties;
4(c)(i)(A), related to individual civil penalties; and

also all minor grammatical changes.

[FR Doc. 2019-26132 Filed 12—3-19; 8:45 am]|
BILLING CODE 4310-05-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R07-OAR-2019-0337; FRL-10000—
20-Region 7]

Air Plan Approval; Missouri; Revisions
to Cross-State Air Pollution Rule
Annual Trading Program and
Rescission of Clean Air Interstate Rule

ACTION: Final rule.

SUMMARY: The Environmental Protection
Agency (EPA) is taking final action to
approve a State Implementation Plan
(SIP) revision submitted on January 15,
2019, and two revisions submitted on
March 7, 2019, by the State of Missouri.
The January 15, 2019, revision requests
EPA remove from the Missouri SIP the
regulations that established state trading
programs under the Clean Air Interstate
Rule (CAIR). The EPA is only finalizing
the removal of the CAIR annual nitrogen
oxides (NOx) and sulfur dioxide (SO,)
trading program rules. The EPA will act
on the revisions to the State’s CAIR
seasonal NOx trading program in a
separate action. The March 7, 2019,
submissions request EPA approve into
the SIP Missouri’s Cross-State Air
Pollution Rule (CSAPR) state trading
program rules for SO,, annual NOx, and
ozone season NOx. This approval
automatically terminates Missouri

EGUs’ requirements to participate in the
corresponding CSAPR Federal trading
programs. Like the Federal trading
programs being replaced, the state
trading programs approved in this SIP
revision fully satisfy Missouri’s good
neighbor obligations with respect to the
1997 and 2006 fine particulate matter
(PM; s5) national ambient air quality
standards (NAAQS) and the 1997 ozone
NAAQS and at least partially satisfy the
State’s good neighbor obligations with
respect to the 2008 ozone NAAQS. This
revision will not have an adverse effect
on air quality. The EPA’s approval of
this rule revision is being done in
accordance with the requirements of the
Clean Air Act (CAA) and the regulations
governing approval of CSAPR SIPs.

DATES: This final rule is effective on
January 3, 2020.

ADDRESSES: The EPA has established a
docket for this action under Docket ID
No. EPA-R07-0OAR-2019-0337. All
documents in the docket are listed on
the https://www.regulations.gov
website. Although listed in the index,
some information is not publicly
available, i.e., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, is not placed on
the internet and will be publicly
available only in hard copy form.
Publicly available docket materials are
available through https://
www.regulations.gov or please contact
the person identified in the FOR FURTHER
INFORMATION CONTACT section for
additional information.

FOR FURTHER INFORMATION CONTACT:
Lachala Kemp, Environmental
Protection Agency, Region 7 Office, Air
Quality Planning Branch, 11201 Renner
Boulevard, Lenexa, Kansas 66219;
telephone number (913) 551-7214;
email address kemp.lachala@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document “we
and “our” refer to the EPA.

Table of Contents

1. Background

II. What is being addressed in this document?

III. Have the requirements for approval of a
SIP revision been met?

IV. What action is the EPA taking?

V. Incorporation by Reference

VI. Statutory and Executive Order Reviews

9 ¢ 9

us,

I. Background

Starting January 1, 2015, large
electricity generating units (EGUs) in
Missouri were required under a Federal
Implementation Plan (FIP) to participate
in CSAPR Federal trading programs for
SO, and annual NOx emissions to
address Missouri’s obligations under
CAA section 110(a)(2)(D)(@i)(I) (the good
neighbor provision) with respect to the
1997 and 2006 PM>.s NAAQS. At the
same time, the EPA stopped
administering Missouri’s previous CAIR
state trading programs for SO, and
annual NOx. See 76 FR 48208 (August
8, 2011).

The CSAPR regulations at 40 CFR
52.38 and 52.39 allow states to adopt
either “‘abbreviated”” CSAPR SIP
revisions that modify emission
allowance allocations but leave the
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CSAPR FIPs in place or “full” CSAPR
SIP revisions that contain complete
CSAPR state trading program rules.
Approval of a full CSAPR SIP revision
(but not an abbreviated CSAPR SIP
revision) results in automatic
withdrawal of the corresponding CSAPR
FIP requirements and satisfies the
State’s good neighbor obligations to the
same extent as the FIP requirements
being replaced. See, e.g., 40 CFR
52.38(b)(10)(i). On June 28, 2016, the
EPA approved an abbreviated CSAPR
SIP revision for Missouri adopting State-
determined allocation methodologies for
emission allowances under the CSAPR
Federal SO, and annual NOx trading
programs but otherwise leaving the
Federal trading programs in place. See
81 FR 41838 (June 28, 2016).

Starting May 1, 2017, pursuant to a
FIP issued under the CSAPR Update,
large EGUs in Missouri were required to
participate in a new CSAPR Federal
trading program for ozone season NOx
emissions to at least partially address
Missouri’s good neighbor obligation
with respect to the 2008 ozone NAAQS.
These FIP requirements also fully
addressed Missouri’s good neighbor
obligation with respect to the 1997
ozone NAAQS that had previously been
partially addressed by the EGUs’
participation in an earlier CSAPR
Federal trading program. See 81 FR
74504 (October 26, 2016).1

On July 30, 2019, the EPA proposed
approval of revisions to the Missouri
SIP in the Federal Register to remove
from the SIP the State’s CAIR trading
program rules for SO, and annual NOx.
The EPA did not propose action on the
State’s request to also remove from the
SIP the State’s CAIR trading program
rule for ozone season NOx. In the same
Federal Register document, EPA also
proposed to approve Missouri’s full
CSAPR SIP revision adopting complete

1In September 2019, the U.S. Court of Appeals
for the D.C. Circuit issued an opinion remanding
the CSAPR Update to the EPA to address the court’s
holding that the rule unlawfully allows upwind
states’ significant contributions to air quality
problems in downwind areas to continue past the
downwind areas’ attainment deadlines. Wisconsin
v. EPA, 983 F.3d 303 (D.C. Cir. 2019). Relatedly, in
October 2019, the D.C. Circuit issued a judgment
vacating a December 2018 EPA determination that
compliance with the CSAPR Update’s emissions
reduction requirements fully, rather than partially,
satisfied good neighbor obligations with respect to
the 2008 ozone NAAQS for 20 states, including
Missouri. New York v. EPA, No. 19-1019, 2019 WL
5394069 (D.C. Cir. October 1, 2019). However,
neither of these court actions invalidated the EPA’s
conclusions in the CSAPR Update that compliance
with the rule’s emissions reduction requirements
fully addresses Missouri’s good neighbor
obligations with respect to the 1997 ozone NAAQS
and at least partially addresses the state’s good
neighbor obligations with respect to the 2008 ozone
NAAQS.

CSAPR state trading program rules for
SO,, annual NOx, and ozone season
NOx to replace the CSAPR Federal
trading program rules. See 84 FR 36859.
The EPA solicited comments on the
proposed revision to Missouri’s SIP, and
received no comments.

II. What is being addressed in this
document?

The EPA is approving a revision to
Missouri’s SIP by approving the State’s
request to remove 10 CSR 10-6.362
Clean Air Interstate Rule Annual NOx
Trading Program and 10 CSR 10-6.366
Clean Air Interstate Rule Annual SO,
Trading Program, which implemented
the State’s CAIR annual NOx and SO»
trading programs. The EPA is also
finalizing approval of Missouri’s
revisions to 10 CSR 10-6.372 Cross-
State Air Pollution Rule NOx Annual
Trading Program and 10 CSR 10-6.376
Cross-State Air Pollution Rule SO»
Group 1 Trading Program that add to the
State’s previously approved allocation
provisions all the other provisions
necessary for complete state trading
programs. Finally, the EPA is also
finalizing approval of Missouri’s
addition of 10 CSR 10-6.374 Cross-State
Air Pollution Rule NOx Ozone Season
Group 2 Trading Program.

A discussion of the CSAPR
regulations at 40 CFR 52.38 and 52.39
governing full and abbreviated CSAPR
SIP revisions can be found in the EPA’s
June 28, 2016 approval of Missouri’s
previous abbreviated CSAPR SIP
revision for SO, and annual NOx. See
81 FR 41838. A detailed discussion of
Missouri’s current SIP revision was
provided in the EPA’s July 30, 2019,
proposed rule. See 84 FR 36859.

II1. Have the requirements for approval
of a SIP revision been met?

The State’s SIP revision meets the
requirements for approval of full CSAPR
SIPs under 40 CFR 52.38 and 52.39.
Missouri’s CSAPR state trading program
rules incorporate by reference the
corresponding provisions of the CSAPR
Federal trading program rules at 40 CFR
part 97, subparts AAAAA, CCCCC, and
EEEEE, with two exceptions. First, the
State has retained the allocation
provisions for SO, and annual NOx
allowances from the State’s previous
abbreviated CSAPR SIP instead of
adopting the default Federal allocation
provisions for those allowances.
Second, consistent with the CSAPR SIP
approval criteria, the State’s rules do not
incorporate the Federal rule provisions
governing allocation of allowances to
new units in Indian country. Missouri’s
CSAPR state trading program rules are
complete, and the State has not adopted

any other substantive changes to the
CSAPR Federal trading program
regulations.

The State submission has met the
public notice requirements for SIP
submissions in accordance with 40 CFR
51.102. The submission also satisfied
the completeness criteria of 40 CFR part
51, appendix V. The State provided
public notice on the March 7, 2019, SIP
revisions from August 24, 2018 to
October 4, 2018 and received seven
comments from the EPA during the
Regulatory Impact Review. The EPA’s
comments are in the docket for this
action. Missouri amended the rule in
response to the comments and the EPA
did not comment further. In addition, as
explained above, the revision meets the
substantive SIP requirements of the
CAA, including section 110 and
implementing regulations.

IV. What action is the EPA taking?

We are taking final action to approve
the removal of 10 CSR 10-6.362 Clean
Air Interstate Rule Annual NOx Trading
Program and 10 CSR 10-6.366 Clean Air
Interstate Rule Annual SO, Trading
Program from the SIP. The EPA is also
taking final action to approve into the
SIP the revisions to 10 CSR 10-6.372
CSAPR NOx Annual Trading Program
and 10 CSR 10-6.376 CSAPR SO, Group
1 Trading Program and the addition of
10 CSR 10-6.374 CSAPR NOx Ozone
Season Group 2 Trading Program. As a
result of this approval, the FIP
requirements for Missouri EGUs to
participate in the corresponding CSAPR
Federal trading programs are
automatically terminated. Approval of
this SIP revision fully satisfies
Missouri’s good neighbor obligations
with respect to the 1997 and 2006 PM, s
NAAQS and the 1997 ozone NAAQS
and at least partially satisfies Missouri’s
good neighbor obligations with respect
to the 2008 ozone NAAQS.

V. Incorporation by Reference

In this document, the EPA is
finalizing regulatory text that includes
incorporation by reference. In
accordance with requirements of 1 CFR
51.5, the EPA is finalizing the
incorporation by reference of the
Missouri Regulations described in the
amendments to 40 CFR part 52 set forth
below. The EPA has made, and will
continue to make, these materials
generally available through
www.regulations.gov and at the EPA
Region 7 Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

Therefore, these materials have been
approved by the EPA for inclusion in
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the State Implementation Plan, have
been incorporated by reference by EPA
into that plan, are fully federally
enforceable under sections 110 and 113
of the CAA as of the effective date of the
final rulemaking of the EPA’s approval,
and will be incorporated by reference in
the next update to the SIP compilation.2

Also, in this document, as described
in the amendments to 40 CFR part 52 set
forth below, the EPA is removing
provisions of the EPA-Approved
Missouri Regulations and Statutes from
the Missouri State Implementation Plan,
which is incorporated by reference in
accordance with the requirements of 1
CFR part 51.

VI. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely approves state law as meeting
Federal requirements and does not
impose additional requirements beyond
those imposed by state law. For that
reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866.

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

e Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

262 FR 27968 (May 22, 1997).

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of the
National Technology Transfer and
Advancement Act (NTTA) because this
rulemaking does not involve technical
standards; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

The Congressional Review Act, 5
U.S.C. 801 et seq., as added by the Small
Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to each House of the
Congress and to the Comptroller General
of the United States. EPA will submit a
report containing this action and other
required information to the U.S. Senate,
the U.S. House of Representatives, and
the Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2).

Under section 307(b)(1) of the CAA,
petitions for judicial review of this
action must be filed in the United States
Court of Appeals for the appropriate
circuit by February 3, 2020. Filing a
petition for reconsideration by the
Administrator of this final rule does not
affect the finality of this action for the
purposes of judicial review nor does it
extend the time within which a petition
for judicial review may be filed and
shall not postpone the effectiveness of
such rule or action. This action may not

be challenged later in proceedings to
enforce its requirements. (See section
307(b)(2)).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations, Lead,
Nitrogen dioxide, Ozone, Particulate
matter, Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Dated: November 26, 2019.

James Gulliford,
Regional Administrator, Region 7.

For the reasons stated in the
preamble, the EPA amends 40 CFR part
52 as set forth below:

PART 52—APPROVAL AND
PROMULGATION OF
IMPLEMENTATION PLANS

m 1. The authority citation for part 52
continues to read as follows:

Authority: 42 U.S.C. 7401 et seq.

Subpart A—General Provisions
§52.38 [Amended]

m 2. Section 52.38 is amended by:

m a. In paragraph (a)(8)(iii), adding the
word ‘“Missouri,” after the word
“Indiana,”’; and

m b. In paragraph (b)(13)(iv), removing
the words ‘“Alabama and Indiana” and
adding in its place the words “Alabama,
Indiana, and Missouri”.

§52.39 [Amended]

m 3. Section 52.39 is amended in
paragraph (1)(3) by removing the word
“Indiana” and adding in its place the
words “Indiana and Missouri”.

Subpart AA—Missouri

m 4.In §52.1320, the table in paragraph

(c) is amended by:

m a. Removing entries “10-6.362"" and

“10-6.366"’;

m b. Revising the entry “10-6.372";

m c. Adding entry “10-6.374" in

numerical order; and

m d. Revising the entry “10-6.376".
The revisions and addition read as

follows:

§52.1320 Identification of plan.
* * * * *
(C) * *x %



Federal Register/Vol. 84, No. 233/ Wednesday, December 4, 2019/Rules and Regulations 66319
EPA-APPROVED MISSOURI REGULATIONS
'\(/:Iiitsast(i)our: i Title efzégi?/e EPA approval date Explanation
Missouri Department of Natural Resources

Chapter 6—Air Quality Standards, Definitions, Sampling and Reference Methods, and Air Pollution Control Regulations for the State of

Missouri

10-6.372 ........ Cross-State Air Pollution Rule NOx Annual 3/30/2019 12/4/2019, [insert Federal Register citation].
Trading Program.

10-6.374 ........ Cross-State Air Pollution Rule NOx Ozone 3/30/2019 12/4/2019, [insert Federal Register citation].
Season Group 2 Trading Program.

10-6.376 ........ Cross-State Air Pollution Rule SO, Group 1 3/30/2019 12/4/2019, [insert Federal Register citation].
Trading Program.

* * * * *

[FR Doc. 2019-26102 Filed 12-3—19; 8:45 am]
BILLING CODE 6560-50-P

NATIONAL FOUNDATION ON THE
ARTS AND THE HUMANITIES

45 CFR Part 1115

RIN 3135—-AA34; 3136—AA40; 3137-AA28

Privacy Act Regulations

AGENCY: National Endowment for the
Arts, National Endowment for the
Humanities, Institute of Museum and
Library Services, National Foundation
on the Arts and the Humanities.

ACTION: Final rule.

SUMMARY: This document removes the
National Foundation on the Arts and the
Humanities’ (the “Foundation”’)
regulations implementing the Privacy
Act of 1974. These regulations are
obsolete because each of the
Foundation’s constituent agencies—the
National Endowment for the Arts
(“NEA”), the National Endowment for
the Humanities (“NEH”’), the Institute of
Museum and Library Services (“IMLS”),
and the Federal Council on the Arts and
the Humanities (“FCAH”’)—either have
adopted their own, agency-specific
regulations, or are not required to
implement Privacy Act regulations.
DATES: Effective December 4, 2019.

FOR FURTHER INFORMATION CONTACT:
Elizabeth Voyatzis, Deputy General
Counsel, National Endowment for the
Humanities, (202) 606—8322;
gencounsel@neh.gov.

SUPPLEMENTARY INFORMATION:

1. Background

The Foundation operates under the
National Foundation on the Arts and the
Humanities Act of 1965, as amended (20
U.S.C. 951 et seq.), and consists of NEA,
NEH, IMLS, and FCAH (collectively, the
“Foundation’s constituent agencies”).
The Privacy Act regulations published
at part 1115 within Subchapter A of 45
CFR Chapter XI apply to the entire
Foundation.

As of August 19, 2019, however, the
Foundation’s Privacy Act regulations
are obsolete because NEA, NEH, and
IMLS have each adopted their own,
agency-specific regulations, and FCAH
is not required to implement Privacy
Act regulations. On that date, NEH
added NEH-specific Privacy Act
regulations to 45 CFR Chapter XI,
Subchapter D (45 CFR part 1169),
replacing the Foundation’s Privacy Act
regulations with respect to NEH. NEA
and IMLS had previously added NEA-
and IMLS-specific Privacy Act
regulations to 45 CFR, subchapters B
and E (45 CFR parts 1159 and 1182),
respectively, which replaced the
Foundation’s Privacy Act regulations
with respect to NEA and IMLS. FCAH
relies upon NEA and NEH for its
administration and does not maintain
any systems of records of its own; thus,
it has no need or obligation to publish
Privacy Act regulations. See 5 U.S.C.
552a(f) (requiring that only an agency
that “maintains a system of records
shall promulgate rules” implementing
the Privacy Act).

Because the Foundation’s Privacy Act
regulations are now obsolete, NEA,
NEH, and IMLS are issuing this joint
final rule to remove them.

2. Public Notice and Comment

Consistent with the Administrative
Procedure Act (APA), the Foundation’s
constituent agencies find that there is
“good cause” to remove the
Foundation’s obsolete Privacy Act
regulations without public notice and
comment. See 5 U.S.C. 553(b)(3)(B).
Public notice and comment is
unnecessary because this final rule is a
minor, non-controversial technical
amendment that is unlikely to attract
public comment. Moreover, NEA, NEH,
and IMLS previously issued their own
Privacy Act regulations subject to public
notice and comment, and at that time
they indicated that the Foundation’s
regulations would no longer apply to
their specific agency. See 84 FR 34788
(July 19, 2019); 65 FR 46371 (July 28,
2000); and 71 FR 6374 (February 8,
2006).

In addition, the Foundation’s
constituent agencies find “good cause”
to issue this final rule without a delayed
effective date. See 5 U.S.C. 553(d)(8). A
delayed effective date is not necessary
in this instance because NEA’s, NEH’s,
and IMLS’s agency-specific regulations
are already in effect, and thus the public
does not need advance notice to prepare
for the removal of the Foundation’s
obsolete regulations.

3. Regulatory Analyses

Executive Order 12866: Regulatory
Planning and Review and Executive
Order 13563: Improving Regulation and
Regulatory Review

This action is not a significant
regulatory action and was therefore not
submitted to the Office of Management
and Budget (OMB) for review.
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Executive Order 13771: Reducing
Regulations and Controlling Regulatory
Costs

This action is not expected to be an
Executive Order 13771 regulatory action
because this action is not significant
under Executive Order 12866.

Paperwork Reduction Act of 1995
(6(PRA’))

This action does not impose an
information collection burden under the
PRA. This action contains no provisions
constituting a collection of information
under the PRA.

Regulatory Flexibility Act of 1980
(‘ﬂHFA,’)

This action will not have a significant
economic impact on a substantial
number of small entities under the RFA.
This action will not impose any
requirements on small entities.

Unfunded Mandates Reform Act of 1995
(“UMRA”)

This action does not contain any
unfunded mandate as described in the
UMRA, 2 U.S.C. 1531-1538, and does
not significantly or uniquely affect small
governments.

Executive Order 13132 (Federalism)

This final rule does not have
federalism implications. It will not have
substantial direct effects on the states,
on the relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government.

Executive Order 13175: Consultation
and Coordination With Indian Tribal
Governments

This final rule does not have tribal
implications as specified in Executive
Order 13175. Thus, Executive Order
13175 does not apply to this action.

List of Subjects in 45 CFR Part 1115

Administrative practice and
procedure, Privacy.

PART 1115—[REMOVED]

m For the reasons stated in the preamble,
and under the authority of 5 U.S.C.
552a(f), NEA, NEH (for itself and on
behalf of FCAH, for which NEH
provides legal counsel), and IMLS

amend 45 CFR chapter XI, subchapter D
by removing part 1115.

India Pinkney,

General Counsel, National Endowment for the
Arts.

Michael P. McDonald,

General Counsel, National Endowment for the
Humanities.

Nancy E. Weiss,

General Counsel, Institute of Museum and
Library Services.

[FR Doc. 2019-25929 Filed 12—3-19; 8:45 am]
BILLING CODE 7536-01-P

SURFACE TRANSPORTATION BOARD

49 CFR Part 1152
[Docket No. EP 749 (Sub-No. 1); Docket No.
EP 753]

Limiting Extensions of Trail Use
Negotiating Periods; Rails-to-Trails
Conservancy—Petition for Rulemaking
AGENCY: Surface Transportation Board.
ACTION: Final rule.

SUMMARY: The Surface Transportation
Board (Board or STB) is adopting a final
rule amending its regulations related to
the National Trails System Act to: (1)
Provide that the initial term for
Certificates or Notices of Interim Trail
Use or Abandonment will be one year
(instead of the current 180 days); (2)
permit up to three one-year extensions
of the initial period if the trail sponsor
and the railroad agree; and (3) permit
additional one-year extensions if the
trail sponsor and the railroad agree and
extraordinary circumstances are shown.

DATES: This rule is effective on February
2,2020.

ADDRESSES: Requests for information or
questions regarding this final rule
should reference Docket No. EP 749
(Sub-No. 1) et al., and be submitted
either via e-filing or in writing
addressed to Chief, Section of
Administration, Office of Proceedings,
Surface Transportation Board, 395 E
Street SW, Washington, DC 20423-0001.

FOR FURTHER INFORMATION CONTACT:
Sarah Fancher at (202) 245-0355.
Assistance for the hearing impaired is
available through the Federal Relay
Service at (800) 877—8339.

SUPPLEMENTARY INFORMATION: On June
14, 2018, the National Association of
Reversionary Property Owners (NARPO)
filed a petition requesting that the Board
consider issuing three rules related to 16
U.S.C. 1247(d), the codification of
section 8(d) of the National Trails
System Act (Trails Act), Public Law 90—
543, section 8, 82 Stat. 919, 925 (1968)

(codified, as amended, at 16 U.S.C.
1241-1251). Specifically, NARPO asked
that the Board open a proceeding to
consider rules that would: (1) Limit the
number of 180-day extensions of a trail
use negotiating period to six; (2) require
arail carrier or trail sponsor negotiating
an interim trail use agreement to send
notice of the issuance of a Certificate of
Interim Trail Use or Abandonment
(CITU) or Notice of Interim Trail Use or
Abandonment (NITU)? to landowners
adjacent to the right-of-way covered by
the CITU or NITU; and (3) require all
entities, including government entities,
filing a request for a CITU or NITU, or
extension thereof, to pay a filing fee.
After considering NARPO’s petition for
rulemaking and the comments received,
the Board granted the petition in part as
it pertained to NARPO's first request
and instituted a rulemaking proceeding
in Limiting Extensions of Trail Use
Negotiating Periods, Docket No. EP 749
(Sub-No. 1), to propose modifications to
49 CFR 1152.29 that would limit the
number of 180-day extensions of the
interim trail use/railbanking negotiating
period to a maximum of six extensions,
absent extraordinary circumstances.
Nat’l Ass’n of Reversionary Prop.
Owners—Pet. for Rulemaking (NPR), EP
749 et al., (STB served Oct. 2, 2018) (83
FR 50,326). The Board, however, denied
NARPO'’s petition with regard to its
other requests.

On March 22, 2019, after the comment
period closed in Docket No. EP 749
(Sub-No. 1), Rails-to-Trails Conservancy
(RTQ) petitioned the Board in Rails-to-
Trails Conservancy—Petition for
Rulemaking, Docket No. EP 753, to
institute a rulemaking proceeding to
further revise section 1152.29 to
establish a one-year period for any
initial interim trail use negotiating
period and codify the Board’s authority
to grant extensions of the negotiating
period for good cause shown. Because
Docket Nos. EP 479 (Sub-No. 1) and EP
753 both pertain to the same regulation,
section 1152.29, and concern
procedures for the extension of interim
trail use negotiation/railbanking
negotiating periods, the Board
consolidated the two proceedings. After
carefully reviewing all the comments on
the NPR and the RTC petition, the
Board, in a supplemental notice of
proposed rulemaking, proposed to
establish a one-year period for any
initial interim trail use/railbanking
negotiating period, permit up to three

1NARPO’s proposed rules only refer to NITUs,
but, presumably, NARPO intended to propose the
same changes to CITU procedures as there are no
substantive differences between CITUs (issued in an
abandonment application proceeding) and NITUs
(issued in an abandonment exemption proceeding).
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one-year extensions if the trail sponsor
and railroad agree, and provide that
requests for additional one-year
extensions (beyond three extensions of
the initial period) would not be favored
but may be granted if the trail sponsor
and railroad agree and good cause is
shown. Limiting Extensions of Trail Use
Negotiating Periods (SNPR), EP 749
(Sub-No. 1) et al., slip op. at 6, 8—9 (STB
served June 6, 2019) (84 FR 26,387).

The Board received comments from
over 100 parties in response to the
SNPR. After consideration of the
comments, the Board is adopting a final
rule amending its regulations related to
the Trails Act as explained below.

Background

Pursuant to the Trails Act, the Board
must “‘preserve established railroad
rights-of-way for future reactivation of
rail service” by prohibiting
abandonment where a trail sponsor
agrees to assume certain responsibilities
for the right-of-way for use in the
interim as a trail. 16 U.S.C. 1247(d);
Nat’l Wildlife Fed’n v. ICC, 850 F.2d
694, 699-702 (D.C. Cir. 1988). The
statute expressly provides that “if such
interim use is subject to restoration or
reconstruction for railroad purposes,
such interim use shall not be treated, for
[any] purposes . . .asan
abandonment.” section 1247(d). Instead,
the right-of-way is “railbanked,” 2
which means that the railroad is
relieved of the current obligation to
provide service over the line but that the
railroad (or any other approved rail
service provider,? in appropriate
circumstances) may reassert control
over the right-of-way to restore service
on the line in the future. See Birt, 90
F.3d at 583; Jowa Power—Const.
Exemption—Council Bluffs, Iowa, 8
1.C.C.2d 858, 866—67 (1990); 49 CFR
1152.29.4

The Trails Act is invoked when a
prospective trail sponsor files a request

2If a line is railbanked and designated for interim
trail use, any reversionary interests that adjoining
landowners might have under state law upon
abandonment are not activated. 16 U.S.C. 1247(d);
Preseault v. ICC, 494 U.S. 1, 8 (1990); Birt v. STB,
90 F.3d 580, 583 (D.C. Cir. 1996).

3 See King Cty., Wash.—Acquis. Exemption—
BNSF Ry., FD 35148, slip op. at 3—4 (STB served
Sept. 18, 2009).

4The Board and its predecessor, the Interstate
Commerce Commission (ICC), have promulgated,
modified, and clarified rules to implement the
Trails Act a number of times. See, e.g., Nat’l Trails
System Act & R.R. Rights-of-Way, EP 702 (STB
served Apr. 30, 2012); Aban. & Discontinuance of
Rail Lines & Rail Transp. Under 49 U.S.C. 10903,
1 S.T.B. 894 (1996); Policy Statement on Rails to
Trails Conversions, EP 274 (Sub-No. 13B) (ICC
served Jan. 29, 1990); Rail Abans.—Use of Rights-
of-Way as Trails—Supplemental Trails Act
Procedures, 4 1.C.C.2d 152 (1987); Rail Abans.—Use
of Rights-of-Way as Trails, 2 1.C.C.2d 591 (1986).

with the Board to railbank a line that a
rail carrier has proposed to abandon.
The request must include a statement of
willingness to assume responsibility for
management of, legal liability for, and
payment of taxes on, the right-of-way
and an acknowledgement that interim
trail use/railbanking is subject to
possible future reconstruction and
reactivation of rail service at any time.
49 CFR 1152.29(a).5 If the railroad
indicates its willingness to negotiate an
interim trail use/railbanking agreement
for the line, the Board will issue a CITU
or NITU. 49 CFR 1152.29(c)(1), (d)(1).
Currently, pursuant to the Board’s
regulations, a CITU or NITU grants
parties a 180-day period (which can be
extended by Board order) to negotiate an
interim trail use/railbanking agreement.
Id.; Birt, 90 F.3d at 583, 588—90
(affirming the agency’s authority to
grant reasonable extensions of the Trails
Act negotiating period). See also
Grantwood Vill. v. Mo. Pac. R.R., 95
F.3d 654, 659 (8th Cir. 1996) (stating
that the ICC “was free to extend [the
180-day CITU or NITU] time period for
an agreement”’).

If parties reach an agreement during
the interim trail use/railbanking
negotiating period, the CITU or NITU
automatically authorizes interim trail
use/railbanking. Preseault, 494 U.S. at 7
n.5. If no interim trail use/railbanking
agreement is reached by the expiration
of the CITU or NITU 180-day
negotiation period (and any extension
thereof), the CITU or NITU authorizes
the railroad to exercise its option to
“fully abandon” the line by
consummating the abandonment,
without further action by the agency,
provided that there are no legal or
regulatory barriers to consummation.
Birt, 90 F.3d at 583; see also 49 CFR
1152.29(c)(1), (d)(1), (e)(2);
Consummation of Rail Line Abans. That
Are Subject to Historic Pres. & Other
Envtl. Conditions, EP 678, slip op. at 3—
4 (STB served Apr. 23, 2008).6

5 The prospective trail sponsor’s request must
also include a map depicting, and an accurate
description of, the right-of-way, or portion thereof
(including mileposts), proposed to be acquired or
used for interim trail use/railbanking. 49 CFR
1152.29(a)(1).

6 The Board retains jurisdiction over a rail line
throughout the interim trail use/railbanking
negotiating period, any period of interim trail use/
railbanking, and any period during which rail
service is restored. The Board’s jurisdiction is
terminated once the CITU or NITU is no longer in
effect and the railroad has fully abandoned the line
by filing a notice of consummation under 49 CFR
1152.29(e)(2). See 16 U.S.C. 1247(d); Hayfield N.
R.R.v. Chi. & N. W. Transp. Co., 467 U.S. 622, 633
(1984); Honey Creek R.R.—Pet. for Declaratory
Order, FD 34869 et al., slip op. at 5 (STB served
June 4, 2008). Upon such occurrence, the right-of-
way is no longer part of the national transportation

Duration of the Initial Interim Trail
Use/Railbanking Negotiating Period

As noted above, RTC petitioned the
Board to institute a rulemaking
proceeding to revise 49 CFR 1152.29 to
establish a one-year period for any
initial interim trail use negotiating
period and codify the Board’s authority
to grant extensions of the negotiating
period for good cause shown. RTC states
that, since 1987, it has tracked all
abandonment filings by the Board-
assigned docket number and filing and
decision dates, and has included in its
database, among other things,
information on whether the Board
issued a CITU or NITU to allow interim
trail use/railbanking negotiations
between a prospective trail sponsor and
a railroad. (RTC Pet. 2.) RTC further
notes that, as of November 2018, its
database contained records for 718
issued CITUs/NITUs dating from 1987.
(Id. at 6.) RTC asserts that, of the 718
CITUs/NITUs, at least 393 corridors—
representing 5,895.53 miles of right-of-
way—were successfully railbanked and
remain railbanked today. (Id. at 7.) RTC
further asserts that, of the 370
railbanked corridors for which its
database indicated the length of
negotiations,” 289 railbanking
agreements (78.1%) required more than
180 days to negotiate, while
approximately half (183 of the 370
corridors) were negotiated within one
year. (RTC Pet. 7.) RTC, therefore,
argues that its data supports the
conclusion that an initial railbanking
negotiating period of one year, rather
than 180 days, would more closely
reflect the actual length of time required
to complete railbanking negotiations.
(Id.) After considering the comments
filed in response to the Board’s NPR,
and the comments filed in response to
RTC’s petition, the Board issued the
SNPR, proposing a rule establishing a
one-year initial period for interim trail
use/railbanking negotiations.

Most of the parties commenting on
the SNPR8 support the Board’s
proposal, asserting that the proposal
effectively balances the interests of all
affected parties and stakeholders. Many
agree that establishing a one-year
interim trail use/railbanking negotiating

system and will revert to any reversionary
landowner. Preseault, 494 U.S. at 5, 8.

7RTC states that its database lacks information on
the length of railbanking negotiations for 23
railbanked corridors. (RTC Pet., Decl. Griffen 2.)

8 The Board notes that comments regarding the
SNPR were due by July 8, 2019, and replies were
due by July 26, 2019. A number of comments,
however, were filed late. In the interest of having
a more complete record, all pleadings received as
of the date of issuance of this decision will be
accepted into the record.
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period would reduce burdens on
prospective trail sponsors and railroads
related to the filing of extension
requests, reduce the number of filings
requiring Board action (thereby
conserving Board resources), and more
closely reflect the actual time needed to
complete interim trail use/railbanking
negotiations. (See, e.g., Hunter Area
Trail Coalition Comments 1, July 8,
2019, EP 749 (Sub-No. 1) et al.; City of
St. Charles Comments 1, July 3, 2019,
EP 749 (Sub-No. 1) et al.)

Few commenters oppose this aspect
of the Board’s SNPR proposal. One
commenter argues that negotiations
should be open-ended to allow parties
more time to finalize their agreements,
(see Stimson Comments 1, July 8, 2019,
EP 749 (Sub-No. 1) et al.), but, as
discussed below, the Board seeks to
bring administrative finality to the
interim trail use/railbanking negotiating
process. Two commenters express
general concerns that extended interim
trail use/railbanking negotiations and
trail use harm property owners, and,
without further explanation beyond
those general concerns, also seem to
oppose the Board’s proposal to establish
one-year negotiating periods. (See
Pennsylvania Transit Expansion
Coalition Comments 1, July 8, 2019, EP
749 (Sub-No. 1) et al.; Presnell
Comments 1, June 19, 2019, EP 749
(Sub-No. 1) et al.) The Board, however,
is taking action here to protect against
unduly protracted interim trail use/
railbanking negotiating periods and is
unpersuaded by the few comments that
raise general concerns about the Board’s
proposed one-year initial trail use/
railbanking negotiating period.

In light of the data from RTC and for
the reasons cited in the many comments
received in support of the Board’s SNPR
proposal, the Board will adopt its
proposed rule changing the duration of
the initial interim trail use/railbanking
negotiating period to one year. This
change would reduce burdens on parties
before the Board, conserve Board
resources, and reflect more closely the
actual length of time in which many
interim trail use/railbanking
negotiations are completed.

Extensions of the Interim Trail Use/
Railbanking Negotiating Period

In the SNPR, EP 749 (Sub-No. 1) et al.,
slip op. at 8-9, the Board sought
comment on whether it should limit the
number of extensions of an interim trail
use/railbanking negotiating period to
three one-year extensions, unless good
cause for additional extension(s) is
shown.

Most commenters support the Board’s
proposed rule that would permit up to

three one-year extensions of the interim
trail use/railbanking negotiating period.
Commenters, however, disagree as to
whether a ““good cause” standard of
review or an ‘“‘extraordinary
circumstances’ standard should apply
to additional one-year extensions
requested beyond the first three.
Landowners and related interested
parties generally oppose any rule that
would extend the interim trail use/
railbanking negotiating period for “‘good
cause” and would prefer an
“extraordinary circumstances”
standard.® (See, e.g., Rahmer Comments
1, July 8, 2019, EP 749 (Sub-No. 1) et al.;
Borek Comments 1, July 8, 2019, EP 749
(Sub-No. 1) et al.; West Comments 1,
June 27, 2019, EP 749 (Sub-No. 1) et al.)
Many of these commenters argue that a
“good cause” standard of review is too
vague, lenient, subjective, or broad.
(See, e.g., Falcsik Comments 1, July 3,
2019, EP 749 (Sub-No. 1) et al., Watt
Comments 1, June 27, 2019, EP 749
(Sub-No. 1) et al.; Pennsylvania Transit
Expansion Coalition Comments 1, July
8, 2019, EP 749 (Sub-No. 1) et al.) Many
commenters that support an
“extraordinary circumstances’ standard
also support the inclusion of language
stating that requests for extensions are
not favored. (See, e.g., Falcsik
Comments 2, July 3, 2019, EP 749 (Sub-
No. 1) et al.)

Trail proponents, which include
government entities, individuals, and
other interested parties, support the
Board’s proposal, which was sought by
RTC to require a showing of “‘good
cause” for extensions beyond the first
three. (See, e.g., Alabama Trails
Commission Comments 1, July 8, 2019,
EP 749 (Sub-No. 1) et al.; Humboldt
Trails Council Comments 1, July 8,
2019, EP 749 (Sub-No. 1) et al.; Capps
Comments 1, July 8, 2019, EP 749 (Sub-
No. 1) et al.; City of Chicago Comments
1, July 5, 2019, EP 749 (Sub-No. 1) et al.)
Most trail proponents urge the Board to
adopt the regulations proposed in the
SNPR, including the “good cause”
standard for granting extensions beyond
the first three, but request that the Board
eliminate the proposed language that
more than three extensions are ‘“‘not
favored.” According to some, the
inclusion of this language would
undermine the purposes of the Trails
Act based on what they characterize as
“vague and unsubstantiated concerns

9One commenter further asserts that a more
acceptable and reasonable standard by which to
provide NITU extensions would be “‘extraordinary
circumstances” limited to “circumstances beyond a
party’s control that normal prudence and
experience could not foresee, anticipate or provide
for.” (Falcsik Comments 1, July 3, 2019, EP 749
(Sub-No. 1) et al.)

about reducing ‘uncertainty for some
property owners.”” (See, e.g., Alabama
Trails Commission Comments 1, July 8,
2019, EP 749 (Sub-No. 1) et al.;
Hummingbird Trail Alliance Comments
1, June 27, 2019, EP 749 (Sub-No. 1) et
al.) RTC also argues that the “not
favored” language is not supported by
any demonstrated need to discourage
extension requests, would create a
higher standard governing extensions of
ordinary regulatory deadlines that is
unprecedented in the Board’s
regulations, and would create
uncertainty and invite baseless
challenges that could delay and
discourage railbanking negotiations.
(RTC Comments 1, July 8, 2019, (filing
1D 248138) EP 749 (Sub-No. 1).)

The Board has considered the
comments received following issuance
of the NPR and the SNPR, and it
continues to conclude that reasonably
limiting the number of extensions of the
interim trail use/railbanking negotiating
period would foster administrative
efficiency, clarity, and finality. See NPR,
EP 749 et al., slip op. at 5. Moreover,
having reviewed all the comments with
respect to the different standards of
review for extension requests beyond
three, the Board finds the
“extraordinary circumstances” standard
originally proposed in the NPR—
together with the proposed language in
the SNPR that more than three
extensions are ‘“not favored”—to be
more consistent with the Board’s intent
than the “good cause” standard of
review proposed in the SNPR. The
Board desires to bring more efficiency,
clarity, and finality to the interim trail
use/railbanking process as Trails Act
negotiations at times have gone on for
many years. NPR, EP 749 et al., slip op.
at 5. An “extraordinary circumstances”
standard would achieve this goal more
effectively than a more permissive
“good cause” standard by making clear
that extensions beyond the third would
be unusual and by giving participants in
Trails Act proceedings a clear
understanding of the appropriate
timeframe for reaching an interim trail
use/railbanking agreement, as well as a
more definitive deadline under which to
work.10

Advocates of the “good cause”
standard assume that the more stringent
“extraordinary circumstances” standard
would result in legitimate, diligently
pursued negotiations being truncated,
preventing consummation of trail use

10 The Board notes that courts have held that the
issuance of a CITU or NITU and the duration of the
interim trail use negotiation period can impact
takings claims cases. See Ladd v. United States, 630
F.3d 1015, 1024-25 (Fed. Cir. 2010); Caldwell v.
United States, 391 F.3d 1226, 1233 (Fed. Cir. 2004).
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agreements and frustrating the policy of
the Trails Act to encourage railbanking.
(See, e.g., RTC Comments 5-6, 9—10,
July 8, 2019, (filing ID 248138) EP 749
(Sub-No. 1)). Similarly, many of the
commenters who oppose language
stating that additional extensions
beyond three “are not favored” argue
that such language suggests an
unnecessary presumption against
granting additional extensions. (See,
e.g., Friends of the Cheat Comments 1—
2, July 16, 2019, EP 749 (Sub-No. 1) et
al.; Transportation for America
Comments 1; June 21, 2019, EP 749
(Sub-No. 1) et al.) Indeed, these
commenters appear to support a ““good
cause” standard precisely because that
standard would be liberal and would
allow for potentially open-ended
extensions. (See, e.g., RTC Pet. 10-12.)

However, adopting a more liberal
standard would undercut the Board’s
goals in this rulemaking. The Board
must balance the need to allow parties
enough time to complete their
negotiations and finalize an interim trail
use/railbanking agreement with the
need to conclude the Trails Act process
within a reasonable amount of time.
Four years is a significant amount of
time to reach an interim trail use/
railbanking agreement. Based on the
record here, the Board does not
anticipate that the “extraordinary
circumstances” standard will impair the
ability of prospective trail sponsors and
railroads, operating diligently and in
good faith, to successfully conclude
interim trail use/railbanking
agreements. The record supports the
conclusion that an “extraordinary
circumstances” standard would be
implicated in only a relatively small
percentage of cases. Based on RTC’s
data, 327 out of 370 negotiated Trails
Act agreements (approximately 88%)
have been reached within four years—
that is, before an “extraordinary
circumstances” requirement would even
apply under the rule adopted here. (See
RTC Pet., Decl. Griffen 2.) Therefore, in
the vast majority of cases, parties who
have reached an interim trail use/
railbanking agreement have been able to
do so within a four-year period such as
that established by this final rule (a one-
year initial negotiation period followed
by three one-year extensions). The
Board anticipates that, with a clearer
understanding of the deadlines that will
apply under the final rule, parties
would be better incentivized to
conclude their negotiations and enter
into an agreement in a more timely
manner, which would both give
landowners more certainty by providing
a timeline for the conclusion of

negotiations and conserve Board
resources. Moreover, where, due to
extraordinary circumstances, parties are
unable to finalize an agreement within
four years, they will retain the ability to
demonstrate those extraordinary
circumstances to the Board and obtain
further extensions. Given that the Board
does not anticipate this rule would
impair the ability of trail sponsors and
railroads to successfully conclude
interim trail use/railbanking
agreements, the final rule is consistent
with the underlying purposes of the
Trails Act: To preserve established
railroad rights-of-way for future
reactivation of rail service and
encourage their use in the interim as
recreational trails. Preseault, 494 U.S. at
17-18.

RTC argues that there is little
precedent in the Board’s regulations or
regulatory practice to adopt a standard
that strongly disfavors extensions,
regardless of “any good cause for the
requests.” (RTC Comments 11, Nov. 21,
2018, EP 749 (Sub-No. 1).) According to
RTC, the Board routinely waives its
regulatory deadlines for other
stakeholders based on “good cause
shown.” (Id. (citing Buckingham Branch
R.R.—Change in Operators Exemption—
Cassatt Mgmt., LLC, FD 36202 (STB
served July 31, 2018).) However, based
on the Board’s experience with Trails
Act negotiations, some of which have
gone on for more than a decade, the
Board finds that a different,
“extraordinary circumstances’’ standard
of review for such cases is warranted
and appropriate. As noted above, the
Board believes that this standard will
improve the efficiency, clarity, and
finality of the Trails Act process while
balancing the objectives of trail
proponents, landowners, railroads, and
the agency. It has been long recognized
that agencies have broad discretion to
manage and control their own dockets
and proceedings. See Neighborhood TV
Co. v. FCC, 742 F.2d 629, 636 (D.C. Cir.
1984) (“There is a general principle that
‘[i]t is always within the discretion of a
court or an administrative agency to
relax or modify its procedural rules
adopted for the orderly transaction of
business when in a given case the ends
of justice require it.””’) (quoting Am.
Farm Lines v. Black Ball Freight Serv.,
397 U.S. 532, 539 (1970)).11 Therefore,
the Board may, in its discretion, modify

11 See also GTE Serv. Corp. v. FCC, 782 F.2d 263,
273-74 & n.12 (D.C. Cir. 1986) (affirming agencies’
inherent power to control their own dockets); Ass’n
of Buss. Advocating Tariff Equity v. Hanzlik, 779
F.2d 697, 701 & n.6 (D.C. Cir. 1985) (same); FTC v.
Owens-Corning Fiberglas Corp., 626 F.2d 966, 975
(D.C. Cir. 1980) (same); Nat. Res. Def. Council, Inc.
v. SEC, 606 F.2d 1031, 1056 (D.C. Cir. 1979) (same).

its Trails Act procedures to accomplish
the goals set forth in the NPR and
SNPR.12

Finally, in jointly filed comments in
response to both the NPR and SNPR,
Madison County Mass Transit District
and the Iowa Natural Heritage
Foundation (MCTD/INHF) argue that
the Board’s sole basis for any limitation
on the CITU or NITU negotiation period
is dicta in Birt, 90 F.3d at 589, which
notes that NITU extensions “ad
infinitum” could have the undesirable
effect of ““allowing the railroad to stop
service without either relinquishing its
rights to the easement or putting the
right-of-way to productive use.”
(MCTD/INHF Comments 6—7, Oct. 25,
2018, EP 749 et al.); MCTD/INHF
Comments 6-7, July 5, 2019, EP 749
(Sub-No. 1) et al.) MCTD/INHF asserts
that there is no authority in 16 U.S.C.
1247(d) or in rail transportation policy
generally to impose any limitations on
the NITU negotiating period. (MCTD/
INHF Comments 11, Oct. 25, 2018, EP
749 et al.) Similarly, the Missouri
Central Railroad Company (MCRR)
argues that the Board’s proposal is
unnecessary given that the Board can
and does evaluate extension requests on
a case-by-case basis. (MCRR Comments
2, Nov. 1, 2018, EP 749 (Sub-No. 1);
MCRR Comments 1, July 2, 2019, EP 749
(Sub-No. 1) et al.) Nevertheless, MCRR
states that it understands the need for
administrative finality. (MCRR
Comments 1, July 2, 2019, EP 749 (Sub-
No. 1) et al.)

MCTD/INHF misinterpret Birt. The
court in Birt found that the Board’s
predecessor, the Interstate Commerce
Commission (ICC), could, in its
discretion, interpret 16 U.S.C. 1247(d) to
allow it to grant reasonable extensions
of the Trails Act negotiating period. See
90 F.3d at 588—89. That holding is
entirely consistent with the Board’s
determination in the final rule here.
Nothing in Birt or the rest of MCTD/
INHF’s comments provides support for
the proposition that the Board may not
impose reasonable restrictions on the
number of extensions it grants. As noted
above, agencies have the discretion to
modify procedural rules “when in a
given case the ends of justice require it.”
See Neighborhood TV, 742 F.2d at 636.
Here, as discussed above, adoption of a

12]n any event, “‘extraordinary’ circumstances is
not an uncommon standard and is used in a variety
of regulatory and procedural contexts, including in
the Board’s own regulations. See, e.g., Allied Chem.
Corp. v. Daiflon, Inc., 449 U.S. 33 (1980) (per
curiam) (mandamus); City of Orville v. FERC, 147
F.3d 979 (D.C. Cir. 1998) (timeliness of
intervention); 43 CFR 4.403 (reconsideration of final
decision); 5 CFR 185.110 (late filing of answer); 49
CFR 1002.2(e)(2) (Board will accept requests for fee
waivers in extraordinary situations).
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rule establishing a one-year initial
negotiating period, allowing three one-
year extensions, and permitting
additional one-year extensions if
extraordinary circumstances are shown
is reasonable and strikes an appropriate
balance between the interests of
landowners, trail proponents, railroads,
and the agency. The final rule will lead
to more efficiency, clarity, and finality
in the Trails Act process, reducing
burdens on parties, conserving Board
resources, and providing greater overall
certainty, while also providing a
reasonable amount of time (at least four
years) for railroads and prospective trail
sponsors to negotiate voluntary
agreements for interim trail use/
railbanking.13

Other Issues

In its petition, NARPO requested that
the Board require a rail carrier or trail
sponsor to “‘send notice” to adjoining
landowners following the issuance of a
CITU or NITU. (NARPO Pet. 4.) In the
NPR, the Board found that NARPO had
not provided a sufficient basis for
altering the existing notice
requirements. NPR, EP 749 et al., slip
op. at 6-7. In its comments in response
to the NPR, NARPO asks the Board to
further consider NARPO’s request to
require rail carriers to provide “due
process notice” to property owners.
(NARPO Reply 1-2, Nov. 20, 2018, EP
749 (Sub-No. 1)). As stated in the NPR,
the Board, and its predecessor, the ICC,
have repeatedly considered similar
notice proposals by NARPO and
declined to adopt such a rule. See Nat’]
Ass’n of Reversionary Prop. Owners v.
STB, 158 F.3d 135 (D.C. Cir. 1998); Nat’l
Trails System Act & R.R. Rights-of-Way,
EP 702, slip op. at 7-8 (STB served Feb.
16, 2011); Rail Abans.—Use of Rights-
of-Way as Trails—Supplemental Trails
Act Procedures, EP 274 (Sub-No. 13)
(ICC served July 28, 1994). NARPO has
provided the Board no basis for altering
that position.

NARPO also argues that the Board
should “rein in the games the railroads
are playing” with NITU extensions and
the Section 106 process of the National
Historic Preservation Act, 54 U.S.C.
306108. (NARPO Reply 6, Nov. 20,
2018, EP 749 (Sub-No. 1)). According to
NARPO, rail carriers use the need to
complete the Section 106 process and
comply with certain other types of
environmental conditions imposed
during the environmental review
process to extend the time available to

13 As noted above, based on RTC’s data,
approximately 88% of voluntary interim trail use/
railbanking agreements have been reached within
four years. (See RTC Pet., Decl. Griffen 2.)

consummate abandonments under 49
CFR 1152.29(e)(2)—with the goal that
prospective trail sponsors, during such
time, can raise the necessary capital to
acquire rights-of-way for interim trail
use/railbanking. (Id.)

Similarly, certain landowners
collectively filed comments arguing that
the Board’s SNPR omits “‘a necessary
corollary concern to extensions of
temporary and permanent trail use
negotiating periods.” (Nelson et al.
Comments 1, June 28, 2019, EP 749
(Sub-No. 1) et al.) These landowners
assert that, if there are limits on the
number of extensions of the CITU or
NITU negotiating period, there,
likewise, “should be a concurrent
amendment pertaining to the limitation
of consummation of abandonment after
these newly enlarged negotiation
periods, and the likelihood of the
termination/vacation of a NITU.” (Id. at
4.) They propose four amendments to
the Board’s regulations at section
1152.29(e), governing notices of
consummation of abandonments; these
proposed changes include a proposal
that ““a railroad’s consummation of
abandonment shall automatically occur
180 days after the expiration or vacation
of a NITU.” (Id. at 5.)

A notice of consummation is required
in every abandonment case in which a
railroad decides to exercise its authority
to abandon a rail line and thereby
terminate the Board’s jurisdiction—not
just in abandonment proceedings where
a trail use condition has been imposed.
49 CFR 1152.29(e)(2); Honey Creek, FD
34869 et al., slip op. at 5. Moreover,
certain other conditions commonly
imposed in abandonment proceedings
to implement provisions of law
unrelated to the Trails Act can affect the
timing and permissibility of a railroad’s
filing a notice consummating an
abandonment. See Consummation of
Rail Line Abans. that are Subject to
Historic Pres. & Other Envtl. Conditions,
EP 678 (STB served Apr. 23, 2008). Any
proposal that would alter or otherwise
impact how and when consummation of
abandonment can take place is beyond
the scope of this proceeding, which
relates only to restrictions on the
negotiating periods for interim trail use/
railbanking, not the broader issues
implicated in the consummation of
abandonments in general. Thus, the
Board declines to address the comments
and proposals relating to the filing of a
consummation notice under section
1152.29(e).

Final Rule

For the reasons discussed above, and
as set forth in the Appendix, the Board
is adopting a final rule to amend its

regulations to: (1) Provide that the
initial term for CITUs or NITUs will be
one year (instead of the current 180
days); (2) permit up to three one-year
extensions of the initial period if the
trail sponsor and the railroad agree; and
(3) permit additional one-year
extensions if the trail sponsor and the
railroad agree and extraordinary
circumstances are shown. Requests for
additional extensions will not be
favored but may be granted if the trail
sponsor and railroad agree and
“extraordinary circumstances’ are
shown.14 A showing of “extraordinary
circumstances” will depend on the
specific facts of each case but might
include, for example, specific evidence
that necessary financing is imminent or
specific evidence of problems or
complications demonstrably beyond the
negotiators’ control that arise in
connection with an unusually lengthy,
multi-jurisdictional trail. It is unlikely
that issues within negotiators’ control,
such as insurance coverage, title review,
appraisal issues, or personnel turnover,
will constitute extraordinary
circumstances.

The aspect of the final rule
establishing a one-year duration for any
initial interim trail use/railbanking
negotiating period will apply to any
new CITU or NITU requested on or after
the effective date of the rule. Parties in
negotiations under existing CITUs or
NITUs on the effective date of these
rules who wish to extend their
negotiating period will be required to
seek extensions of one year, rather than
180 days as is the current common
practice (or any other duration). The
aspect of the final rule that limits the
number of one-year extensions of an
interim trail use/railbanking negotiating
period to three will apply both to new
CITUs or NITUs requested on or after
the rule’s effective date and to cases
where a CITU or NITU was requested
before the final rule took effect. In the
latter instance, a showing of
extraordinary circumstances will be
required for any request that would
extend the interim trail use/railbanking
negotiating period to a date after the
four-year anniversary of the issuance of
the CITU or NITU (including cases
where the existing CITU or NITU
already extends beyond that
anniversary), unless the request is
eligible for the transitional measure
described below.

In the NPR, the Board stated that it
may more liberally provide additional

141n addition to the changes described here, the
Appendix includes other non-substantive changes
to the rules in section 1152.29 (e.g., adding
paragraph headings).
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extensions for extraordinary
circumstances in certain instances in
which a CITU or NITU is pending when
this rule takes effect. NPR, EP 749 et al.,
slip op. at 8. The Board clarifies now
that, as a transitional measure, parties
engaged in negotiations under an
existing CITU or NITU that was
originally issued before February 2,
2017, may request one additional
extension of one year, beyond the four-
year anniversary of the issuance of the
CITU or NITU, without showing
extraordinary circumstances.

Regulatory Flexibility Act

The Regulatory Flexibility Act of 1980
(RFA), 5 U.S.C. 601-612, generally
requires a description and analysis of
new rules that would have a significant
economic impact on a substantial
number of small entities. In drafting a
rule, an agency is required to: (1) Assess
the effect that its regulation will have on
small entities; (2) analyze effective
alternatives that may minimize a
regulation’s impact; and (3) make the
analysis available for public comment.
Section 601-604. In its final rule, the
agency must either include a final
regulatory flexibility analysis, section
604(a), or certify that the proposed rule
would not have a “significant impact on
a substantial number of small entities,”
section 605(b). The impact must be a
direct impact on small entities “whose
conduct is circumscribed or mandated”
by the proposed rule. White Eagle Coop.
v. Conner, 553 F.3d 467, 480 (7th Cir.
2009).

In the SNPR, the Board certified
under 5 U.S.C. 605(b) that the proposed
rule would not have a significant
economic impact on a substantial
number of small entities within the
meaning of the RFA.15 The Board
explained that its proposed changes to
its regulations would improve the
efficiency, clarity, and finality of its
interim trail use/railbanking procedures
and would not mandate the conduct of
small entities. Indeed, the changes

15 For the purpose of RFA analysis for rail carriers
subject to Board jurisdiction, the Board defines a
“small business” as only including those rail
carriers classified as Class III rail carriers under 49
CFR 1201.1-1. See Small Entity Size Standards
Under the Regulatory Flexibility Act, EP 719 (STB
served June 30, 2016) (with Board Member
Begeman dissenting). Class III carriers have annual
operating revenues of $20 million or less in 1991
dollars, or $39,194,876 or less when adjusted for
inflation using 2018 data. Class II rail carriers have
annual operating revenues of less than $250 million
but in excess of $20 million in 1991 dollars, or
$489,935,956 and $39,194,876 respectively, when
adjusted for inflation using 2018 data. The Board
calculates the revenue deflator factor annually and
publishes the railroad revenue thresholds in
decisions and on its website. 49 CFR 1201.1-1;
Indexing the Annual Operating Revenues of R.Rs.,
EP 748 (STB served June 14, 2019).

proposed are largely procedural and
would not have a significant economic
impact on Class III rail carriers or
prospective trail sponsors (whether as
small businesses, not-for-profits, or
small governmental jurisdictions) to
which the RFA applies. The proposed
rules would lengthen, from 180 days to
one year, the duration of the initial
voluntary interim trail use/railbanking
negotiating period and the current
typical extension periods, reducing the
frequency with which trail sponsors and
railroads would need to file extension
requests and replies. The Board,
therefore, noted that the impact of the
proposed rule would be a reduction in
the paperwork burden for small entities.
Further, the Board asserted that the
economic impact of the reduction in
paperwork, if any, would be minimal
and entirely beneficial to small entities
as such entities would have reduced
filing burdens associated with
negotiating an interim trail use/
railbanking agreement. Therefore, the
Board certified under 5 U.S.C. 605(b)
that these proposed rules, if
promulgated, would not have a
significant economic impact on a
substantial number of small entities
within the meaning of the RFA.

The final rule adopted here revises
the rules proposed in the SNPR;
however, the same basis for the Board’s
certification of the proposed rule
applies to the final rule. Therefore, the
Board again certifies under 5 U.S.C.
605(b) that the final rule will not have
a significant economic impact on a
substantial number of small entities
within the meaning of the RFA. A copy
of this decision will be served upon the
Chief Counsel for Advocacy, Offices of
Advocacy, U.S. Small Business
Administration, Washington, DC 20416.

Paperwork Reduction Act

In this proceeding, the Board is
modifying an existing collection of
information that is currently approved
by the Office of Management and
Budget (OMB) through September 30,
2021, under the collection of
Preservation of Rail Service (OMB
Control No. 2140-0022). In the SNPR,
the Board sought comments pursuant to
the Paperwork Reduction Act (PRA), 44
U.S.C. 3501-3549, and OMB regulations
at 5 CFR 1320.8(d)(3) regarding: (1)
Whether the collection of information,
as modified in the proposed rule in the
Appendix, is necessary for the proper
performance of the functions of the
Board, including whether the collection
has practical utility; (2) the accuracy of
the Board’s burden estimates; (3) ways
to enhance the quality, utility, and
clarity of the information collected; and

(4) ways to minimize the burden of the
collection of information on the
respondents, including the use of
automated collection techniques or
other forms of information technology,
when appropriate. No comments were
received pertaining to the collection of
this information under the PRA.

This modification to an existing
collection will be submitted to OMB for
review as required under the PRA, 44
U.S.C. 3507(d), and 5 CFR 1320.11.

Congressional Review Act

Pursuant to the Congressional Review
Act, 5 U.S.C. 801-808, the Office of
Information and Regulatory Affairs has
designated this rule as a non-major rule,
as defined by 5 U.S.C. 804(2).

List of Subjects in 49 CFR Part 1152

Administrative practice and
procedure, Railroads, Reporting and
recordkeeping requirements, Uniform
System of Accounts.

It is ordered:

1. The Board adopts the final rule set
forth in this decision. Notice of the final
rule will be published in the Federal
Register.

2. All pleadings received by the Board
as of the date of issuance of this
decision are accepted into the record.

3. A copy of this decision will be
served upon the Chief Counsel for
Advocacy, Office of Advocacy, U.S.
Small Business Administration,
Washington, DC 20416.

4. This decision is effective on
February 2, 2020.

Decided: November 27, 2019.

By the Board, Board Members Begeman,
Fuchs, and Oberman.
Jeffrey Herzig,
Clearance Clerk.

For the reasons set forth in the
preamble, the Surface Transportation
Board amends part 1152 of title 49,
chapter X, of the Code of Federal
Regulations as follows:

PART 1152—ABANDONMENT AND
DISCONTINUANCE OF RAIL LINES
AND RAIL TRANSPORTATION UNDER
49 U.S.C. 10903

m 1. The authority citation for part 1152
continues to read as follows:

Authority: 11 U.S.C. 1170; 16 U.S.C.
1247(d) and 1248; 45 U.S.C. 744; and 49
U.S.C. 1301, 1321(a), 10502, 10903—10905,
and 11161.

m 2. Amend § 1152.29 by:

m a. In paragraph (a), adding a paragraph
heading;

m b. In paragraph (b), adding a
paragraph heading;

m c. In paragraph [%))(1)(11], removing the
words “§1152.29(a)” and adding in its
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place the words “paragraph (a) of this
section”’;
m d. In paragraph (c), revising the
paragraph heading;
m e. Revising paragraph (c)(1);
m f. In paragraph (c)(3), removing the
words “49 CFR part 1150” and adding
in its place the words “part 1150 of this
title”’;
m g. In paragraph (d), revising the
paragraph heading;
m h. Revising paragraph (d)(1);
m i. In paragraph (d)(3), removing “49
CFR part 1150” and adding in its place
the words “part 1150 of this title”;
m j. In paragraph (e), adding a paragraph
heading;
m k. In paragraph (f), adding a paragraph
heading;
m 1. In paragraph (g), adding a paragraph
heading and removing the words “180
days” and adding in its place the words
“one year”’;
m m. In paragraph (h), adding a
paragraph heading.

The revisions and additions read as
follows:

§1152.29 Prospective use of rights-of-way
for interim trail use and railbanking.

(a) Contents of request for interim trail
use. * * *

(b) When to file. * * *

(c) Abandonment application
proceedings. (1) In abandonment
application proceedings, if continued
rail service does not occur pursuant to
49 U.S.C. 10904 and § 1152.27, and a
railroad agrees to negotiate an interim
trail use/railbanking agreement, then the
Board will issue a CITU to the railroad

and to the interim trail sponsor for that
portion of the right-of-way as to which
both parties are willing to negotiate.

(i) The CITU will permit the railroad
to discontinue service, cancel any
applicable tariffs, and salvage track and
material consistent with interim trail
use and railbanking, as long as such
actions are consistent with any other
Board order, 30 days after the date the
CITU is issued; and permit the railroad
to fully abandon the line if no interim
trail use agreement is reached within
one year from the date on which the
CITU is issued, subject to appropriate
conditions, including labor protection
and environmental matters.

(ii) Parties may request a Board order
to extend, for one-year periods, the
interim trail use negotiation period. Up
to three one-year extensions of the
initial period may be granted if the trail
sponsor and the railroad agree.
Additional one-year extensions, beyond
three extensions of the initial period, are
not favored but may be granted if the
trail sponsor and the railroad agree and
extraordinary circumstances are shown.
* * * * *

(d) Abandonment exemption
proceedings. (1) In abandonment
exemption proceedings, if continued
rail service does not occur under 49
U.S.C. 10904 and §1152.27, and a
railroad agrees to negotiate an interim
trail use/railbanking agreement, then the
Board will issue a Notice of Interim
Trail Use or Abandonment (NITU) to the
railroad and to the interim trail sponsor
for the portion of the right-of-way as to

which both parties are willing to
negotiate.

(i) The NITU will permit the railroad
to discontinue service, cancel any
applicable tariffs, and salvage track and
materials, consistent with interim trail
use and railbanking, as long as such
actions are consistent with any other
Board order, 30 days after the date the
NITU is issued; and permit the railroad
to fully abandon the line if no interim
trail use agreement is reached within
one year from the date on which the
NITU is issued, subject to appropriate
conditions, including labor protection
and environmental matters.

(ii) Parties may request a Board order
to extend, for one-year periods, the
interim trail use negotiation period. Up
to three one-year extensions of the
initial period may be granted if the trail
sponsor and railroad agree. Additional
one-year extensions, beyond three
extensions of the initial period, are not
favored but may be granted if the trail
sponsor and railroad agree and

extraordinary circumstances are shown.
* * * * *

(e) Late-filed requests; notices of
consummation. * * *

(f) Substitution of trail user. * * *

(g) Consent after Board decision or
notice. * * *

(h) Notice of interim trail use
agreement reached.
* * * * *
[FR Doc. 2019-26221 Filed 12—3-19; 8:45 am]|
BILLING CODE 4915-01-P
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This section of the FEDERAL REGISTER
contains notices to the public of the proposed
issuance of rules and regulations. The
purpose of these notices is to give interested
persons an opportunity to participate in the
rule making prior to the adoption of the final
rules.

DEPARTMENT OF ENERGY

10 CFR Part 431
[EERE-2018-BT-STD-0003]

Appliance Standards and Rulemaking
Federal Advisory Committee: Notice of
Cancellation of Public Meetings for the
Variable Refrigerant Flow Multi-Split
Air Conditioners and Heat Pumps
Working Group To Negotiate a Notice
of Proposed Rulemaking for Test
Procedures and Energy Conservation
Standards

AGENCY: Office of Energy Efficiency and
Renewable Energy, U.S. Department of

Energy.

ACTION: Notice of cancellation of public
meetings and webinars.

SUMMARY: The U.S. Department of
Energy (DOE or the Department) hereby
cancels the remaining public meetings
and webinars previously scheduled for
the variable refrigerant flow multi-split
air conditioners and heat pumps (VRF
multi-split systems) working group. The
Federal Advisory Committee Act
(FACA) requires that agencies publish
notice of an advisory committee meeting
in the Federal Register. The working
group has completed its work, and,
therefore, no other meetings or webinars
are necessary.

DATES: This document cancels the
schedule of meetings announced in the
Federal Register on October 24, 2019.
ADDRESSES: U.S. Department of Energy,
Office of Building Technologies (EE—-
5B), 950 L’Enfant Plaza SW,
Washington, DC 20024.

FOR FURTHER INFORMATION CONTACT: Mr.
John Cymbalsky, U.S. Department of
Energy, Office of Building Technologies
(EE-5B), 950 L’Enfant Plaza SW,
Washington, DC 20024. Telephone:
(202) 287-1692. Email: ASRAC@
ee.doe.gov.

SUPPLEMENTARY INFORMATION: On
January 10, 2018, the Appliance
Standards and Rulemaking Federal
Advisory Committee (ASRAC) met and
passed the recommendation to form a

VRF multi-split systems working group
to meet and discuss and, if possible,
reach a consensus on proposed Federal
test procedures and energy conservation
standards for VRF multi-split systems.
On April 11, 2018, DOE published a
notice of intent to establish a working
group for VRF multi-split systems to
negotiate a notice of proposed
rulemaking for test procedures and
energy conservations standards. The
notice also solicited nominations for
membership to the working group. 83
FR 15514.

On August 22, 2019, DOE published
a notice announcing public meetings for
the VRF working group. 84 FR 43731.
On October 24, 2019, DOE published
another notice announcing new public
meetings/webinars and modifying the
dates for the previously scheduled
public meetings/webinars for the VRF
working group. 84 FR 56949.

On October 1, 2019, the VRF working
group voted to approve a test procedure
term sheet for VRF equipment. On
November 5, 2019, the VRF working
group voted to approve an energy
conservation standards term sheet for
VRF equipment. The working group has
concluded its work, and, therefore, no
further public meetings are necessary.
Accordingly, this notice cancels the
remaining public meetings/webinars for
the VRF multi-split systems working
group announced in the Federal
Register on October 24, 2019. 84 FR
56949.

Public Participation

Docket

The docket is available for review at:
https://www.regulations.gov/
docket?D=EERE-2018-BT-STD-0003,
including Federal Register notices,
public meeting attendee lists and
transcripts, comments, and other
supporting documents/materials. All
documents in the docket are listed in
the http://www.regulations.gov index.
However, not all documents listed in
the index may be publically available,
such as information that is exempt from
public disclosure.

Signed in Washington, DC, on November
18, 2019.

Alexander N. Fitzsimmons

Acting Deputy Assistant Secretary for Energy
Efficiency, Energy Efficiency and Renewable
Energy.

[FR Doc. 2019-26019 Filed 12-3-19; 8:45 am]
BILLING CODE 6450-01-P

NATIONAL LABOR RELATIONS
BOARD

29 CFR Part 103
RIN 3142-AA15

Jurisdiction—Nonemployee Status of
University and College Students
Working in Connection With Their
Studies; Extension of Comment Period

AGENCY: National Labor Relations
Board.

ACTION: Notice of extension of time to
submit comments.

SUMMARY: The National Labor Relations
Board (the Board) published a Notice of
Proposed Rulemaking in the Federal
Register on September 23, 2019, seeking
comments from the public regarding its
proposed rule concerning the
Nonemployee Status of University and
College Students Working in
Connection with their Studies. On
October 16, 2019, the date to submit
comments to the Notice of Proposed
Rulemaking was extended for 60 days.
The date to submit comments to the
Notice is now extended an additional 30
days.

DATES: Comments to the Notice of
Proposed Rulemaking must be received
by the Board on or before January 15,
2020. Comments replying to the
comments submitted during the initial
comment period must be received by
the Board on or before January 29, 2020.
ADDRESSES:

Internet—Federal eRulemaking Portal.
Electronic comments may be submitted
through http://www.regulations.gov.

Delivery—Comments should be sent
by mail or hand delivery to: Roxanne
Rothschild, Executive Secretary,
National Labor Relations Board, 1015
Half Street SE, Washington, DC 20570—
0001. Because of security precautions,
the Board continues to experience
delays in U.S. mail delivery. You should
take this into consideration when
preparing to meet the deadline for
submitting comments. The Board
encourages electronic filing. It is not
necessary to send comments if they
have been filed electronically with
regulations.gov. If you send comments,
the Board recommends that you confirm
receipt of your delivered comments by
contacting (202) 273-1940 (this is not a
toll-free number). Individuals with
hearing impairments may call 1-866—
315-6572 (TTY/TDD).


https://www.regulations.gov/docket?D=EERE-2018-BT-STD-0003
https://www.regulations.gov/docket?D=EERE-2018-BT-STD-0003
http://www.regulations.gov
http://www.regulations.gov
mailto:ASRAC@ee.doe.gov
mailto:ASRAC@ee.doe.gov
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Only comments submitted through
http://www.regulations.gov, hand
delivered, or mailed will be accepted; ex
parte communications received by the
Board will be made part of the
rulemaking record and will be treated as
comments only insofar as appropriate.
Comments will be available for public
inspection at http://
www.regulations.gov and during normal
business hours (8:30 a.m. to 5 p.m. EST)
at the above address.

The Board will post, as soon as
practicable, all comments received on
http://www.regulations.gov without
making any changes to the comments,
including any personal information
provided. The website http://
www.regulations.gov is the Federal
eRulemaking portal, and all comments
posted there are available and accessible
to the public. The Board requests that
comments include full citations or
internet links to any authority relied
upon. The Board cautions commenters
not to include personal information
such as Social Security numbers,
personal addresses, telephone numbers,
and email addresses in their comments,
as such submitted information will
become viewable by the public via the
http://www.regulations.gov website. It is
the commenter’s responsibility to
safeguard his or her information.
Comments submitted through http://
www.regulations.gov will not include
the commenter’s email address unless
the commenter chooses to include that
information as part of his or her
comment.

FOR FURTHER INFORMATION CONTACT:
Roxanne Rothschild, Executive
Secretary, National Labor Relations
Board, 1015 Half Street SE, Washington,
DC 20570-0001, (202) 273—1940 (this is
not a toll-free number), 1-866—-315-6572
(TTY/TDD).

Dated: November 27, 2019.
Roxanne Rothschild,
Executive Secretary.
[FR Doc. 2019-26177 Filed 12—-3-19; 8:45 am]
BILLING CODE 7545-01-P

LIBRARY OF CONGRESS
Copyright Office

37 CFR Chapter Il
[Docket No. 2019-7]

Online Publication

AGENCY: U.S. Copyright Office, Library
of Congress.

ACTION: Notification of inquiry.

SUMMARY: The U.S. Copyright Office is
undertaking an effort to provide
additional guidance regarding the
determination of a work’s publication
status for registration purposes. To aid
this effort, the Office is seeking public
input on this topic, including feedback
regarding issues that require
clarification generally, as well specific
suggestions about how the Office may
consider amending its regulations and,
as appropriate, effectively advise
Congress regarding possible changes to
the Copyright Act. Based on this
feedback, the Office may solicit further
written comments and/or schedule
public meetings before moving to a
rulemaking process.

DATES: Initial written comments must be
received no later than 11:59 p.m.
Eastern Time on February 3, 2020.
Written reply comments must be
received no later than 11:59 p.m.
Eastern Time on March 3, 2020.
ADDRESSES: For reasons of government
efficiency, the Copyright Office is using
the regulations.gov system for the
submission and posting of public
comments in this proceeding. All
comments are therefore to be submitted
electronically through regulations.gov.
Specific instructions for submitting
comments are available on the
Copyright Office website at https://
www.copyright.gov/rulemaking/online-
publication/. If electronic submission of
comments is not feasible due to lack of
access to a computer and/or the
internet, please contact the Office, using
the contact information below, for
special instructions.

FOR FURTHER INFORMATION CONTACT:
Regan A. Smith, General Counsel and
Associate Register of Copyrights,
regans@copyright.gov; Robert J. Kasunic,
Associate Register of Copyrights and
Director of Registration Policy and
Practice, rkas@copyright.gov; or Jordana
S. Rubel, Assistant General Counsel,
jrubel@copyright.gov. They can be
reached by telephone at 202—707-3000.
SUPPLEMENTARY INFORMATION: The
Copyright Act requires an applicant for
a copyright registration to state, among
other things, whether a work has been
published, along with the date and
nation of its first publication. 17 U.S.C.
409(8). Over time, the Office has
increasingly provided various group
registration options that permit an
applicant to register groups of works
with one application and filing fee. See,
e.g., 37 CFR 202.3(b)(1)(iv), (b)(4)
through (5), 202.4(c) through (i) and (k).
Currently, however, no group
registration option allows published and
unpublished works to be registered
using the same application. As a result,

applicants must determine the
publication status of a work or group of
works in order to complete a proper
copyright application.

This requirement places some burden
on copyright applicants. Although the
Office may provide some general
guidelines on relevant legal
requirements,? it cannot give specific
legal advice as to whether a particular
work has been published. U.S.
Copyright Office, Compendium of U.S.
Copyright Office Practices sec. 1904.1
(3d ed. 2017) (“Compendium (Third)”).
Thus, the applicant must determine
independently, or potentially based on
the advice of its own legal counsel,
whether a work is published. Various
individuals and groups have repeatedly
expressed frustration to the Office
regarding difficulty in determining
whether a work has been published
when completing copyright application
forms.2 Commenters to the Office have
indicated that the distinction between
published and unpublished works is “‘so
complex and divergent from an intuitive
and colloquial understanding of the
terms that it serves as a barrier to
registration, especially with respect to
works that are disseminated online.” 3 A
perceived lack of consensus among
courts about what constitutes online
publication only increases applicants’
uncertainty, as applicants, most of
whom have no legal training, may feel
bound to reconcile conflicting judicial
opinions before they can file an
application to register their copyrights.*

1For example, the Copyright Office provides
guidelines on legal requirements such as
publication in its Compendium of U.S. Copyright
Office Practices and in various Circulars.

2 See, e.g., National Press Photographers
Association (“NPPA”’), Comments Submitted in
Response to Public Draft of Compendium of U.S.
Copyright Office Practices at 7-11 (May 31, 2019)
(“We continue to find that our members are
confused by the definition of published vs.
unpublished.”); Coalition of Visual Artists (“CVA”),
Comments Submitted in Response to Notice of
Inquiry Regarding Registration Modernization, at 35
(Jan. 15, 2019) (“No issue frustrates and confounds
visual creators more than the statutory requirement
that the registration application include whether an
applicant’s works have been published, and if
published, the date and nation of first
publication.”); Professional Photographers of
America (“PPA”), Comments Submitted in
Response to the U.S. Copyright Office’s Apr. 24,
2015 Notice of Inquiry at 7 (July 22, 2015);
American Society of Media Photographers
(“ASMP”’), Comments Submitted in Response to the
U.S. Copyright Office’s Apr. 24, 2015 Notice of
Inquiry at 13 (July 23, 2015) (noting that ““[t]he most
vocal complaint about the current system is the
time-consuming and expensive process of
distinguishing between published and unpublished
works in the registration process”).

3 Copyright Alliance, Comments Submitted in
Response to Notice of Inquiry Regarding
Registration Modernization, at 5 (Jan. 15, 2019).

4 See, e.g., CVA, Comments Submitted in
Response to Notice of Inquiry Regarding


http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:regans@copyright.gov
mailto:jrubel@copyright.gov
mailto:rkas@copyright.gov
https://www.copyright.gov/rulemaking/online-publication/
https://www.copyright.gov/rulemaking/online-publication/
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Federal Register/Vol.

84, No. 233/Wednesday, December 4, 2019/Proposed Rules

66329

Based on these comments, and
recognizing a relative lack of consensus
among courts, the Office believes that
additional guidance regarding the
definition of publication in the modern
context will help ensure the smooth
functioning of the registration process.
As noted, the requirement to designate
the publication status of works on
registration applications is currently
mandated by statute, and the Copyright
Act includes a definition of
“publication.” However, the Office may
act under its existing regulatory
authority to determine how to apply this
statutory definition of publication for
purposes of administering the copyright
registration system; and the Office may
also provide guidance materials to users
of that system. Depending on the public
comments received in response to this
inquiry, the Office may also choose to
provide recommendations to Congress
on specific statutory language to further
clarify this issue. This inquiry is
directed at the current statute and the
existing structure of the copyright
registration system; any legislative
changes to the Copyright Act could
affect the subjects of inquiry and the
topics on which users of the copyright
registration system would require
guidance.

The Office is issuing this Notice of
Inquiry to seek public comments
regarding possible areas of consensus,
and may subsequently notice a
proposed rule to codify guidance it
develops regarding the definition of
publication as a result of this process.>

Registration Modernization, at 35 (Jan. 15, 2019)
(citing Elliott v. Gouverneur Tribune Press, Inc.,
2014 WL 12598275, at *3 (N.D.N.Y. Sept. 29, 2014)
to highlight conflicting opinions on the question of
whether publication on the internet constitutes
“publication” for the purposes of registering images
as published or unpublished; providing an
Appendix of frequently asked questions of the CVA
that relate to publication).

5 The Office previously indicated this notice was
forthcoming in various public documents. Letter
from Karyn A. Temple, Acting Register of
Copyrights and Dir., U.S. Copyright Office to
Lindsey Graham, Chairman, Comm. on the
Judiciary, U.S. Senate, and Dianne Feinstein,
Ranking Member, Comm. on the Judiciary, U.S.
Senate (Jan. 18, 2019) at 11, https://
www.copyright.gov/policy/visualworks/senate-
letter.pdf; Letter from Karyn A. Temple, Acting
Register of Copyrights and Dir., U.S. Gopyright
Office to Jerrold Nadler, Chairman, Comm. on the
Judiciary, U.S. House of Representatives, and Doug
Collins, Ranking Member, Comm. on the Judiciary,
U.S. House of Representatives (Jan. 18, 2019) at 11,
https://www.copyright.gov/policy/visualworks/
house-letter.pdf; 84 FR 3693, 3696 (Feb. 13, 2019);
Letter from Karyn A. Temple, Acting Register of
Copyrights and Dir., U.S. Gopyright Office to Thom
Tillis, Chairman, Subcomm. on Intellectual
Property, U.S. Senate, and Christopher A. Coons,
Ranking Member, Subcomm. on Intellectual
Property, U.S. Senate (May 31, 2019) at 4142,
https://www.copyright.gov/laws/hearings/response-
to-march-14-2019-senate-letter.pdf; Letter from

I. Background

(A) Statutory and Regulatory Usage of
“Publication”

The Copyright Act defines publication
as “‘the distribution of copies or
phonorecords of a work to the public by
sale or other transfer of ownership, or by
rental, lease, or lending.” 17 U.S.C. 101.
Publication includes the actual
distribution of such copies or
phonorecords or the offer to distribute
such copies or phonorecords to a group
of persons for purposes of further
distribution, public performance, or
public display, however a “public
performance or display of a work does
not of itself constitute publication.” Id.
While the definition of “publication”
may have provided sufficient clarity
when the Copyright Act was enacted in
1976, adapting this definition to the
modern electronic era has proven
challenging. Congress could not have
anticipated the technological changes in
the ensuing four decades that have
enabled copyright owners to make
copies of their works accessible to the
general public worldwide with a single
keystroke.®

(1) Published Versus Unpublished
Works

Applying the statutory definition of
“publication” to works that have been
posted online is particularly important
because publication is a central concept
in copyright law from which many
significant legal consequences flow:?

(1) Whether a work is published and, if so,
the date of first publication can have far-
reaching consequences for a work. For
example, registration of a work before
publication or within five years of first
publication constitutes prima facie evidence

Karyn A. Temple, Acting Register of Copyrights and
Dir., U.S. Copyright Office to Jerrold Nadler,
Chairman, Comm. on the Judiciary, U.S. House of
Representatives, and Doug Collins, Ranking
Member, Comm. on the Judiciary, U.S. House of
Representatives (May 31, 2019) at 41-42, https://
www.copyright.gov/laws/hearings/response-to-
april-3-2019-house-Ietter.pdf.

6 The Digital Millennium Copyright Act did not
amend the definition of “publication” or otherwise
comment on online publication. Pub. L. 105-304,
112 Stat. 2860 (1998).

7Under the 1909 Copyright Act, state copyright
law generally governed protection for unpublished
works. Copyright owners could secure federal
copyright protection for certain types of
unpublished works by registering them with the
Copyright Office, and federal copyright law also
applied if the work was published with a notice of
copyright. Copyright Act of 1909, ch. 320, sec. 9,
35 Stat. 1075, 1077 (repealed 1976). Publication of
a work without the requisite formalities resulted in
the loss of copyright protection. Under the 1976
Act, federal copyright law governs all original
works fixed in a tangible medium of expression
whether they are published or not. 17 U.S.C. 102(a).

of the validity of the copyright and the facts
stated on the certificate. 17 U.S.C. 410(c).8

(2) A copyright owner is generally eligible
to recover attorneys’ fees and statutory
damages, rather than having to prove actual
damages or entitlement to defendant’s
profits, only if it has registered its copyright
before the alleged infringement commenced.
Congress provided an exception to this rule
in the form of a three month grace period for
published works, allowing copyright owners
to recover attorneys’ fees and statutory
damages for pre-registration infringement
when registration is made within three
months of first publication. 17 U.S.C. 412.°

(3) Although omission of a copyright notice
from published copies of a work on or after
March 1, 1989 no longer results in copyright
forfeiture, a defendant who had access to a
copy of the work that includes a copyright
notice cannot typically claim that any
infringement of that work was innocent. 17
U.S.C. 401(d).

(4) The term of copyright for works made
for hire, anonymous works, and
pseudonymous works is the shorter of
ninety-five years from the date of publication
or one hundred twenty years from the date
of creation. 17 U.S.C. 302(c).

(5) Authors or their heirs have a right to
terminate transfers of copyright that cover the
right of publication and were effected after
January 1, 1978 during a five-year period that
begins at the earlier of thirty-five years from
the date of first publication or forty years
from the date of the transfer. 17 U.S.C.
203(a)(3).

(6) One factor in the fair use analysis is the
“nature of the work,” which contemplates, in
part, whether the work had previously been
published, with the scope of fair use being
narrower with respect to unpublished works
in recognition of an author’s right to control
the date of first publication. 17 U.S.C. 107.10

(2) Location of Publication

The locations in which a work has
been published can also have important
legal consequences with respect to
copyright issues. First, a work’s
eligibility for copyright protection under
U.S. law may depend in part on whether
it is published and, if so, the country of
first publication. Unpublished works
that are original works of authorship
fixed in a tangible medium of
expression are eligible for U.S.
copyright protection, regardless of the
author’s nationality or domicile or
where the work was created. 17 U.S.C.
102(a),104(a). In contrast, published
original works of authorship are only
subject to U.S. copyright law under

8 A court may exercise its discretion to determine
how much evidentiary weight to accord to a work
not registered within five years of first publication.

9Exceptions to this rule apply for authors
claiming violations of their moral rights and for
infringement actions involving preregistered works.
See 17 U.S.C. 408(f), 412.

10 See, e.g., Harper & Row Publishers, Inc. v.
Nation Enters., 471 U.S. 539, 564 (1985) (holding
that publication of excerpts from unreleased
manuscript was not fair use).
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certain circumstances.'* 17 U.S.C.
104(b).

Second, and separate from whether a
work is eligible for copyright protection
under U.S. law, before a copyright
owner can commence an action for
infringement of a United States work,
the Copyright Office must either register
the claim to copyright or else refuse to
register the claim. 17 U.S.C. 411(a);
Fourth Estate Public Benefit Corp. v.
Wall-Street.com, 586 U.S. —, 203 L.Ed.
2d 147 (2019). Therefore, access to court
may depend on whether a work is
considered a United States work or a
foreign work, and publication is a key
concept in making that determination.
See, e.g., UAB “Planner5D” v.
Facebook, Inc., 2019 WL 6219223 (N.D.
Cal. Nov. 21, 2019) (dismissing
copyright infringement claims where
plaintiff failed to allege adequately that
its work was a registered United States
work or exempted from registration
requirement as a foreign work). An
unpublished work is a United States
work if all of the authors of the work are
nationals, domiciliaries, or habitual
residents of the United States. 17 U.S.C.
101 (definition of “United States
work”). Whether a published work is a
United States work, however, depends
largely on the country in which the
work was first published. Id.12

Third, whether a work is published
and the country of first publication also
influence whether a work whose
copyright was lost due to lack of
compliance with formalities or lack of
national eligibility may be eligible for
restoration under U.S. law. See 17
U.S.C. 104A.

Fourth, a copyright owner must
deposit two copies of most works that
are published in the United States with
the Library of Congress, but this
obligation does not attach to non-U.S.

11 Such circumstances include: (1) If one or more
of the authors is a national or domiciliary of the
United States or a country that is a party to a
copyright treaty to which the United States is a
party (a “treaty party”), (2) if the work is first
published in the United States or in a foreign nation
that is a treaty party, or (3) if within 30 days after
first publication in a non-treaty party, the work is
published in the United States or in a foreign nation
that is a treaty party. 17 U.S.C. 104(b).

12 Specifically, a published work is considered a
U.S. work if it was first published (i) in the United
States; (ii) simultaneously in the United States and
a treaty party whose law grants a term of
copyrighted protection that is not shorter than the
term provided under U.S. law; (iii) simultaneously
in the United States and a foreign nation that is not
a treaty party; or (iv) in a foreign nation that is not
a treaty party and all of the authors of the work are
nationals, domiciliaries or habitual residents of the
United States. 17 U.S.C. 101 (definition of “United
States work”).

works or unpublished works. 17 U.S.C.
407(a)—(b).13

(3) Treatment of Publication Status in
the Copyright Registration Process

As noted, the Copyright Act requires
an applicant for a copyright registration
to state, among other things, whether a
work has been published, along with the
date and nation of its first publication.
17 U.S.C. 409(8). While the Register has
regulatory authority to modify certain
registration requirements, compare 17
U.S.C. 407(c) (permitting Register to
exempt certain categories of material
from statutory deposit requirements),
the Office may not waive this statutory
requirement under section 409(8). The
Copyright Act also requires the Register
of Copyrights to create a group
registration option for works by the
same individual author that are first
published as contributions to
periodicals within a twelve month
period, in connection with which
applicants are required to identify each
work and its date of first publication. 17
U.S.C. 408(c)(2).14

Other copyright regulations relating to
the registration process also require
applicants to determine whether a work
or group of works has been published.
For example, groups of up to 750
unpublished photographs created by the
same author for whom the copyright
claimant is the same can be registered
with one application and filing fee. 37
CFR 202.4(h). Similarly, groups of up to
750 published photographs created by
the same author and for whom the
copyright claimant is the same can be
registered with one application and
filing fee. 37 CFR 202.4(i). Due to the
technical constraints of the Office’s
current registration system and the
statutory requirement of section 409(8),
there is no group registration option that
allows published and unpublished
photographs to be registered together
within the same application. Similarly,
groups of up to ten unpublished works
in certain categories may be registered
with one application and filing fee if the
author and claimant information is the
same for all of the works. 37 CFR
202.4(c). And a group of serials or
newspaper issues that are all-new
collective works that were not
published prior to the publication of
that issue may be registered with one
application under certain
circumstances. 37 CFR 202.4(d) through

13 Works published in the United States that are
available only online are generally exempted by
regulation from the mandatory deposit
requirements of section 407(a).

14 The regulations that were subsequently
established for this group option can be found at 37
CFR 202.4(g).

(e). Like photographs, there are
currently no methods for registering
published and unpublished works in
these categories in one group
application.

A recent Ninth Circuit case illustrates
the consequences an applicant may face
if it incorrectly indicates on an
application for a copyright registration
that the work at issue is unpublished. In
Gold Value International Textile, Inc. v.
Sanctuary Clothing, LLC, 925 F.3d 1140
(9th Cir. 2019), the court affirmed the
district court’s finding that a copyright
registration was invalid with respect to
the work at issue where the application
stated the work was unpublished
despite the applicant’s knowledge at the
time of facts that the court determined
constituted publication. Unlike other
cases in which the Register has
responded to requests pursuant to 17
U.S.C. 411(b), a supplementary
registration could not have corrected the
error in this case because the
registration at issue covered a collection
of unpublished works, and a published
work could not be registered as part of
an unpublished collection.5 Id. at 1148.
The court affirmed dismissal of the
complaint based on the lack of a valid
registration, as well as the award of over
$120,000 in attorneys’ fees to
defendants as the prevailing parties. Id.
at 1148—49.

(B) The Meaning of ‘‘Publication”
(1) Legislative History

The 1976 Copyright Act House Report
notes that, although publication would
play a less central role in copyright law
under the 1976 Act than it had under
the 1909 Act, “the concept would still
have substantial significance under
provisions throughout the bill. . . .”
H.R. Rep. No. 94-1476, at 138 (1976).
The legislative history of the 1976
Copyright Act also provides guidance
regarding Congress’ interpretation of the
statutory definition of the term
“publication.” The 1976 Copyright Act
House Report explains that under the
definition included in the Act, a work
would be considered published if “one
or more copies or phonorecords
embodying it are distributed to the
public—that is generally to persons
under no explicit or implicit restrictions
with respect to disclosure of its
contents—without regard to the manner

15 The option to register a collection of
unpublished works was subsequently discontinued
and replaced by a group registration option for
unpublished works, which allows registration of up
to ten unpublished works in the same
administrative class created by the same author or
authors, who must also be the copyright claimants,
and for which the authorship statement for each
author is the same. See 37 CFR 202.4(c).
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in which the copies or phonorecords
changed hands.” H.R. Rep. No. 94-1476,
at 138 (1976).16 The House Report also
explains that the distinction between
the public distribution of a work, which
constitutes publication, and the
performance or display of a work, which
does not constitute publication, is based
upon whether a material object would
change hands. Id. (referencing definition
of “publication” in 17 U.S.C. 101). The
definition of “publication” was
intended to clarify that “any form of
dissemination in which a material
object does not change hands—
performances or displays on television,
for example—is not a publication no
matter how many people are exposed to
the work.” 17 Id.

The House Report also notes that
Congress provided the right “to
distribute copies or phonorecords of the
copyrighted work to the public by sale
or other transfer of ownership, or by
rental, lease, or lending” as one of the
exclusive rights of a copyright owner in
section 106 of the Copyright Act. Id. at
62 (referencing 17 U.S.C. 106(3)). The
Report describes this exclusive right as
“the right to control the first public
distribution of an authorized copy or
phonorecord of his work™ and explains
that any unauthorized public
distribution of copies would be an
infringement. Id.

(2) Case Law: Electronic Works

It is well-settled that electronic files
are capable of being published as
defined by the Copyright Act. To the
extent that publication requires
transferring or offering to transfer a
material object, electronic files saved on
a server, hard drive or disk constitute
material objects, such that they meet the
“copies” requirement inherent in the
definition of publication. Courts have
routinely found that electronic
transmission of a work constitutes
distribution.18 Because the Copyright

16 See also H.R. Rep. No. 94-1476, at 61 (1976)
(noting that ““[t]he reference to ‘copies or
phonorecords,” although in the plural, are intended
here and throughout the bill to include the
singular”).

17 This language distinguished distribution and
publication (which allow for possession of a copy
of a work) from performance or display (which
allow only for a work to be perceived). It does not
reflect a requirement that an “actual”” distribution
of a work occur to constitute publication.

18 See, e.g., New York Times Co. v. Tasini, 533
U.S. 483 (2001) (stating that placement of electronic
copies of articles in a database constituted
distribution of copies of those articles as defined by
the Copyright Act); Metro-Goldwyn-Mayer v.
Grokster, 545 U.S. 913 (2005) (noting that “peer-to-
peer networks are employed to store and distribute
electronic files” and that peer-to-peer software
“enable[d] users to reproduce and distribute the
copyrighted works in violation of the Copyright
Act.”); London-Sire Records, Inc. v. Doe 1, 542 F.

Act defines publication to include the
distribution of copies or phonorecords
to the public, it follows that the
electronic transmission of copies of a
work constitutes publication of that
work if the other requirements of
publication were satisfied.

Judicial opinions addressing the
definition of publication in the online
context are not uniform. Some courts
have held that merely posting a work on
a publicly accessible website constitutes
publication. For example, in
Getaped.com, Inc. v. Cangemi, 188 F.
Supp. 2d 398, 402 (S.D.N.Y. 2002), the
court held that the posting of content on
a website constituted publication
because “merely by accessing a web
page, an internet user acquires the
ability to make a copy of that web page,
a copy that is, in fact, indistinguishable
in every part from the original.
Consequently, when a website goes live,
the creator loses the ability to control
either duplication or further distribution
of his or her work.” The court reasoned
that unlike a public display or
performance, the public has the ability
to download a file from a website and
gain a possessory interest in it. Id. at
401-02. Other courts have adopted
Getaped’s holding that the act of posting
a work to a website constitutes
publication.1® These courts have not
addressed, however, whether a rule that
bases publication solely on the technical
ability of users to duplicate or further
distribute a work posted on the internet
is inconsistent with the established
principle that publication requires the
copyright owner’s authorization. See
Compendium (Third) sec. 1902. Indeed,
copying or distributing such a work
without the copyright owner’s
permission would (absent a defense)
constitute infringement—a result that is
difficult to reconcile with the notion
that the copyright owner published the
work merely by posting it online.2°

In contrast, other courts have taken
the position that merely posting a digital
file on the internet does not constitute

Supp. 2d 153, 170-72 (D. Mass. 2008) (“[a]n
electronic file transfer is plainly within the sort of
transaction that § 106(3) [the distribution right] was
intended to reach.”).

19 See, e.g., UAB “Planner5D” v. Facebook, Inc.,
2019 WL 6219223, at *7 (N.D. Cal. Nov. 21, 2019)
(holding that plaintiff failed to plead adequately
that works posted on a website were merely
displayed and therefore unpublished where it had
not alleged facts that show that the website
contained features that prevented users from
copying the works); New Show Studios, LLC v.
Needle, 2016 WL 5213903, at *7 (C.D. Cal. Sept. 20,
2016); William Wade Waller Co. v. Nexstar Broad.,
Inc., 2011 WL 2648584, at *2 (E.D. Ark. ]uly 6,
2011).

20 Modern technology may also prevent users’
practical ability to make copies of certain web
pages. See 17 U.S.C. 1201(a).

publication. For example, in Einhorn v.
Mergatroyd Productions, the court held
that posting a digital file of a
performance of a theatrical production
on the internet did not amount to
publication because it did not involve a
transfer of ownership, rental, lease or
lending. 426 F. Supp. 2d 189, 197
(S.D.N.Y. 2006). Another court in the
same district held that allegations that a
collection of drawings were posted on a
website were insufficient to plead that
the drawings were published under the
Copyright Act. McLaren v. Chico’s FAS,
Inc., 2010 WL 4615772, at *4 (S.D.N.Y.
Nov. 9, 2010). Likewise, in Moberg v.
33T, LLC, the court determined that a
Swedish photographer’s posting of
copyrighted works on a German website
did not constitute simultaneous, global
publication as a matter of law and the
work could not be considered a “United
States work” that was subject to the
registration requirement of section
411(a) prior to filing suit. 666 F. Supp.
2d 415, 422 (D. Del. 2009). The court
reasoned that treating the uploading of
a work on a website to be simultaneous
publication in every jurisdiction in
which the website is accessible would
effectively subject copyright owners
from other countries to the formalities of
U.S. copyright law, contrary to the
purpose of the Berne Convention. Id. at
422-23.

Rather than endorsing a bright line
test, the Eleventh Circuit, the only
Circuit Court to rule specifically on the
issue, opined that publication is a fact-
specific inquiry. In Kernal Records Oy v.
Mosley, the court held that determining
whether a work has been published
requires an examination of ‘‘the method,
extent, and purpose of the alleged
distribution,” and determining whether
a work was first published outside the
United States requires an examination
of “both the timing and geographic
extent of the first publication.” 694 F.3d
1294, 1304 (11th Cir. 2012). The court
explained that a copyright owner can
make a work available “online” in many
ways, including by sending the work to
specific recipients through email, as
well as posting it on a restricted
website, a peer-to-peer network, or a
public website, and each of the methods
raises different wrinkles as to whether
the work has been published. Id. at
1305. Because the evidence presented
by the defendant established only that
the work had been posted in an
“internet publication” and an “online
magazine,” from which it was not
evident that the work had been made
available on a public website or that it
had been simultaneously published in
Australia and the United States,
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disputed issues of fact prevented
summary judgment as to whether the
work was a “United States work.” Id. at
1306—-07. Similarly, in Rogers v. Better
Business Bureau of Metropolitan
Housing, Inc., the Southern District of
Texas held that the fact intensive nature
of the publication inquiry precluded the
court from finding as a matter of law
that the plaintiff distributed copies of
the works at issue when he uploaded
them to the internet. 887 F. Supp. 2d
722, 730 (S.D. Tex. 2012). “Absent
binding law or even a clear consensus
in case law directly related to the
posting of a website online,” the court
stated it was reluctant to find, as a
matter of law, that the plaintiff
distributed copies of the websites when
he uploaded them to the internet, which
was a determination it recognized
“would have wide-ranging effects on the
rights of authors and users, including
copyright duration, country of
publication, time limits, deposit
requirements with the Library of
Congress, and fair use.” Id. at 731-32,
n.34.

(3) Copyright Office Guidance

The Copyright Office “will accept the
applicant’s representation that website
content is published or unpublished,
unless that statement is implausible or
is contradicted by information provided
elsewhere in the registration materials
or in the Office’s records or by
information that is known to the
registration specialist.” Compendium
(Third) sec. 1008.3(F). To aid applicants
in determining whether a work has been
published, the Copyright Office
provides guidance on a variety of issues
relating to the issue of publication based
on the statutory definition and the
Copyright Act’s legislative history.
Consistent with the law, the Office does
not consider a work to be published if
it is merely displayed or performed
online. Compendium (Third) sec.
1008.3(C). The Compendium provides
that publication occurs when one or
more copies or phonorecords are
distributed to a member of the public
who is not subject to any restrictions
concerning the disclosure of the content
of the work. Compendium (Third) sec.
1905.1. Consistent with the statutory
definition, the Compendium provides
that publication can be accomplished
through transfer of ownership of the
work or rental, lease, or lending of
copies of the work, or by offering to
distribute copies of a work to a group of
persons for the purpose of further
distribution, public performance or
public display. Compendium (Third)
sec. 1905.2, 1906.

The 1976 Copyright Act “recognized
for the first time a distinct statutory
right of first publication.” Harper &
Row, Publishers, Inc. v. Nation
Enterprises, 471 U.S. 539, 552 (1985).
This right allows the copyright owner to
decide when, where and in what form
to first publish a work, or whether to
publish it at all. Id. at 553; see also, H.R.
Rep. No. 94-1476, at 61 (“The exclusive
rights accorded to a copyright owner
under section 106 are ‘to do and to
authorize’ any of the activities specified
in the five numbered clauses.”). Thus,
the Compendium recognizes that
publication only occurs if the
distribution or offer to distribute copies
is made “by or with the authority of the
copyright owner.” Compendium (Third)
sec. 1902. The Office therefore does not
consider a work to be published if it is
posted online without authorization
from the copyright owner. Compendium
(Third) sec. 1008.3(F).

The Office considers a work
published if it is made available online
and the copyright owner authorizes the
end user to retain copies of that work.
Compendium (Third) sec. 1008.3(B). “A
critical element of publication is that
the distribution of copies or
phonorecords to the public must be
authorized by the copyright owner. . . .
To be considered published, the
copyright owner must expressly or
impliedly authorize users to make
retainable copies or phonorecords of the
work, whether by downloading,
printing, or by other means.”
Compendium (Third) sec. 1008.3(C). For
instance, a work that is expressly
authorized for download by members of
the public by including a “Download
Now” button, is considered published.
Compendium (Third) sec. 1008.3(F). If
the website on which a work is posted
contains an obvious notice, including in
the terms of service, indicating that a
work cannot be downloaded, printed or
copied, the work may be deemed
unpublished. Id.

The Copyright Office also considers a
work published if the owner makes
copies available online and offers to
distribute them to intermediaries for
further distribution, public
performance, or public display.
Compendium (Third) sec. 1008.3(B); see
also, HR. Rep. No. 94-1476, at 138
(“On the other hand, the definition also
makes clear that, when copies or
phonorecords are offered to a group of
wholesalers, broadcasters, motion
pictures, etc., publication takes place if
the purpose is ‘further distribution,
public performance, or public
display.’”). For instance, a sound
recording that has been offered by the
copyright owner for distribution to

multiple online streaming services and
a photograph that has been offered by
the copyright owner to multiple stock
photo companies for purposes of further
distribution would be considered
published. Compendium (Third) sec.
1008.3(B).

(4) Commentary

Several copyright treatises opine on
how to apply the statutory definition of
publication to modern circumstances.
David Nimmer explains that although
the statutory definition of the term
“publication” does not explicitly state
that the copyright owner must authorize
the distribution of the copies or
phonorecords, such authorization can
be implied because ‘“Congress could not
have intended that the various legal
consequences of publication under the
current Act would be triggered by the
unauthorized act of an infringer or other
stranger to the copyright.” David
Nimmer & Melville Nimmer, 1 Nimmer
on Copyright sec. 4.03 (2019). Nimmer
does not take a definitive position on
whether works that have been posted on
the internet have been published—but
asserts that this question must be
considered within the context that the
sine qua non of publication is allowing
members of the public to acquire a
possessory interest in tangible copies of
a work. Id. at 4.07.

William Patry states that the Section
411(a) registration requirement raises
“tricky questions” concerning first
publication for works posted on the
internet. William F. Patry, 3 Patry on
Copyright sec. 6:55.40 (2019). Patry
notes that the Berne Convention is non-
self-executing, and that the Copyright
Act does not define simultaneous
publication; therefore, it is up to the
courts to decide what “simultaneous
publication”” means, so long as their
definition is consonant with the general
definition of “publication” outlined in
the Copyright Act. Id. Patry agrees with
the general approach the Eleventh
Circuit took in Kernal Records of
focusing on the “particular factual
distribution” as opposed to crafting a
rule that “all ‘internet’ publication is a
global general publication.” Id.

In his treatise, Paul Goldstein argues
that dissemination over the internet
without limits on copying should be
held to constitute publication. Paul
Goldstein, Goldstein on Copyright sec.
3.3.3 (3d ed. 2016). Goldstein points to
several reasons that counsel in favor of
this result. First, because the copyright
term for works made for hire is 95 years
from publication, or 120 years from
creation, to treat internet works as
“unpublished” would effectively extend
copyright protection for many internet
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works for an additional 25 years. Id.
Second, considering internet works to
be “unpublished” would dilute
incentives to early and regular
registration of claims to copyright. Id.
Finally, one reason that Congress
deemed broadcast performances or other
traditional performances and displays
not to constitute publication was that
they could not be readily or accurately
reproduced at the time when the 1976
Copyright Act was drafted. In contrast,
a vast array and quantity of content can
be cheaply and accurately downloaded
from the internet. Id.

Others have opined on matters
relating to publication. For example,
Thomas F. Cotter recommends that
Congress consider whether there is a
different date, for example the date of
creation, that may be preferable to
trigger some or all of the consequences
that currently flow from publication.
Thomas F. Cotter, Toward a Functional
Definition of Publication in Copyright
Law, 92 Minn. L. Rev. 1724, 1789
(2008). In the meantime, he suggests
that courts apply a broad definition of
publication to trigger time periods that
begin to run on the date of first
publication and for the purpose of a fair
use analysis but a narrower definition of
publication for imposing a duty to
deposit and determining a work’s
country of origin and place of first
publication. Id. at 1793.

(C) Hlustrative Challenges in Applying
Statutory Definition to Modern Context

In the online environment, each new
feature or application can raise
additional wrinkles regarding
publication. For example, the Office
regularly receives questions regarding
whether works that have been
transmitted by email, link, and/or
through streaming are distributions of a
work that transfer ownership, such that
they constitute publication, or are more
closely akin to public performance or
display of a work, which does not of
itself constitute publication.

Consider the ubiquitous ability to post
works on traditional websites or social
media, such as posting a photograph to
a Facebook page or Instagram account.
Must the photographer actively
demonstrate his/her authorization to
copying, printing, downloading or
further distribution of a work for the
photograph to be considered published?
Is an affirmative statement permitting
users to copy, print, download or
further distribute the work required for
a work posted on a public website to be
considered published, or can we infer
consent of the author to these actions
absent an explicit statement prohibiting
copying, printing, downloading or

distribution of the work? Similarly, does
the posting of a work on a public
website that assists users in some
manner in downloading, printing,
copying, or transmitting the work
constitute publication, or can we infer
from the posting of a work without any
safeguards to prevent such actions that
the owner consents to these actions
such that work is published? Is it
sufficient for a copyright owner to have
generally authorized the posting of the
work on the public website or must the
copyright owner have specifically
authorized downloading, printing,
copying and/or further distribution of
the work?

Online Terms of Service also raise
questions about whether a copyright
owner has authorized copying, printing,
downloading or distribution of its
works. For example, does joining a
social media platform whose terms of
service provide that the social media
platform or its users obtain a license to
download, copy, print, and/or further
distribute any content posted on the
platform constitute authorization to
other users to download, copy, print
and/or redistribute any works
subsequently posted on that platform?
Where a social media platform provides
tools for redistributing content (e.g.
Twitter’s “retweet” button, Facebook’s
‘“share” button, or Instagram’s “add post
to your story”” button), have all members
of that platform authorized the further
distribution of works they post on that
platform such that those works should
be considered published?

The ability to transmit works widely
with the click of a single button raises
still other questions. If the posting of a
work on a public website constitutes
publication in certain circumstances, is
the work simultaneously published in
all jurisdictions from which the work is
accessible? Does the concept of limited
publication apply in the context of
online publication? Is there a threshold
number of people who must be able to
access an online work for the work to
be considered published? For example,
is a work that is posted on a beta site
that is being tested by a select group, or
on a closed or private social media
group published? How might a
Facebook user’s choice to allow only
friends, or friends of friends, or the
general public to access materials
posted on their profile affect the
analysis of whether a posted work has
been published?

II. Subjects of Inquiry

The Office invites written comments
on the general subjects below. The
Office seeks to propose a regulation
interpreting the statutory definition of

publication for registration purposes
and to provide enhanced policy
guidance, such as in revisions to the
Compendium and/or Copyright Office
circulars. Where possible, comments
should be tailored to actions that are
within the purview of the Office’s
regulatory authority, within the scope of
the existing Copyright Act. If a party is
proposing an action beyond the Office’s
authority, such as a statutory
amendment or change to existing
statutory language, the comment should
explicitly so state. A party choosing to
respond to this notice of inquiry need
not address every subject, but the Office
requests that responding parties clearly
identify and separately address each
subject for which a response is
submitted. In responding, please
identify your particular interest in and
experience with these issues.

1. Section 409(8) of the Copyright Act
requires applicants to indicate the date
and nation of first publication if the
work has been published. What type of
regulatory guidance can the Copyright
Office propose that would assist
applicants in determining whether their
works have been published and, if so,
the date and nation of first publication
for the purpose of completing copyright
applications? In your response, consider
how the statutory definition of
publication applies in the context of
digital on-demand transmissions,
streaming services, and downloads of
copyrighted content, as well as more
broadly in the digital and online
environment.

2. Specifically, should the Copyright
Office propose a regulatory amendment
or provide further detailed guidance
that would apply the statutory
definition of publication to the online
context for the purpose of guiding
copyright applicants on issues such as:

i. How a copyright owner
demonstrates authorization for others to
distribute or reproduce a work that is
posted online;

ii. The timing of publication when
copies are distributed and/or displayed
electronically;

iii. Whether distributing works to a
client under various conditions,
including that redistribution is not
authorized until a “final” version is
approved, constitutes publication and
the timing of such publication;

iv. Whether advertising works online
or on social media constitutes
publication; and/or

v. Any other issues raised in section
I(C) above.

3. Can and should the Copyright
Office promulgate a regulation to allow
copyright applicants to satisfy the
registration requirements of section 409
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by indicating that a work has been
published “online” and/or identifying
the nation from which the work was
posted online as the nation of first
publication, without prejudice to any
party subsequently making more
specific claims or arguments regarding
the publication status or nation(s) in
which a work was first published,
including before a court of competent
jurisdiction? 21

4. Applicants cannot currently
register published works and
unpublished works in the same
application. Should the Copyright
Office alter its practices to allow
applicants who pay a fee to amend or
supplement applications to partition the
application into published and
unpublished sections if a work (or group
of works) the applicant mistakenly
represented was either entirely
published or unpublished in an initial
application is subsequently determined
to contain both published and
unpublished components? What
practical or administrative
considerations should the Office take
into account in considering this option?

5. For certain group registration
options, should the Copyright Office
amend its regulations to allow
applicants in its next generation
registration system to register
unpublished and published works in a
single registration, with published
works marked as published and the date
and nation of first publication noted?
What would the benefits of such a
registration option be, given that
applicants will continue to be required
to determine whether each work has
been published prior to submitting an
application? What practical or
administrative considerations should
the Office take into account in
considering this option?

7. Is there a need to amend section
409 so that applicants for copyright
registrations are no longer required to
identify whether a work has been
published and/or the date and nation of
first publication, or to provide the
Register of Copyrights with regulatory
authority to alter section 409(8)’s
requirement for certain classes of
works?

8. Is there a need for Congress to take
additional steps with respect to
clarifying the definition of publication
in the digital environment? Why or why

21 Compare 37 CFR 201.4(g) (‘““The fact that the
Office has recorded a document is not a
determination by the Office of the document’s
validity or legal effect. Recordation of a document
by the Copyright Office is without prejudice to any
party claiming that the legal or formal requirements
for recordation have not been met, including before
a court of competent jurisdiction.”).

not? For example, should Congress
consider amending the Copyright Act so
that a different event, rather than
publication, triggers some or all of the
consequences that currently flow from a
work’s publication? If so, how and
through what provisions?

9. The Copyright Office invites
comment on any additional
considerations it should take into
account relating to online publication.

Dated: November 26, 2019.
Regan A. Smith,

General Counsel and Associate Register of
Copyrights.

[FR Doc. 2019-26004 Filed 12—3-19; 8:45 am]
BILLING CODE 1410-30-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R04-OAR-2019-0329; FRL-10002—
76—Region 4]

Air Plan Approval; GA; 2010 1-Hour
SO, NAAQS Transport Infrastructure

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
Georgia’s January 9, 2019, State
Implementation Plan (SIP) submission
pertaining to the “good neighbor”
provision of the Clean Air Act (CAA or
Act) for the 2010 1-hour sulfur dioxide
(SO,) National Ambient Air Quality
Standard (NAAQS). The good neighbor
provision requires each state’s
implementation plan to address the
interstate transport of air pollution in
amounts that will contribute
significantly to nonattainment, or
interfere with maintenance, of a NAAQS
in any other state. In this action, EPA is
proposing to determine that Georgia will
not contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state. Therefore,
EPA is proposing to approve the January
9, 2019, SIP revision as meeting the
requirements of the good neighbor
provision for the 2010 1-hour SO»
NAAQS.

DATES: Written comments must be
received on or before January 3, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R04—
OAR-2019-0329 at hitp://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from Regulations.gov.

EPA may publish any comment received
to its public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. EPA will generally
not consider comments or comment
contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Michele Notarianni, Air Regulatory
Management Section, Air Planning and
Implementation Branch, Air and
Radiation Division, U.S. Environmental
Protection Agency, Region 4, 61 Forsyth
Street SW, Atlanta, Georgia 30303—-8960.
Ms. Notarianni can be reached via
phone number (404) 562-9031 or via
electronic mail at notarianni.michele@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

A. Infrastructure SIPs

On June 2, 2010, EPA promulgated a
revised primary SO, NAAQS with a
level of 75 parts per billion (ppb), based
on a 3-year average of the annual 99th
percentile of 1-hour daily maximum
concentrations. See 75 FR 35520 (June
22, 2010). Whenever EPA promulgates a
new or revised NAAQS, CAA section
110(a)(1) requires states to make SIP
submissions to provide for the
implementation, maintenance, and
enforcement of the NAAQS. This
particular type of SIP submission is
commonly referred to as an
“infrastructure SIP.” These submissions
must meet the various requirements of
CAA section 110(a)(2), as applicable.

Section 110(a)(2)(D)(i)(I) of the CAA
requires SIPs to include provisions
prohibiting any source or other type of
emissions activity in one state from
emitting any air pollutant in amounts
that will contribute significantly to
nonattainment, or interfere with
maintenance, of the NAAQS in another
state. The two clauses of this section are
referred to as prong 1 (significant
contribution to nonattainment) and
prong 2 (interference with maintenance
of the NAAQS).


http://www.epa.gov/dockets/commenting-epa-dockets
http://www.epa.gov/dockets/commenting-epa-dockets
http://www.regulations.gov
http://www.regulations.gov
mailto:notarianni.michele@epa.gov
mailto:notarianni.michele@epa.gov
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On January 9, 2019, the Georgia
Department of Natural Resources,
through the Georgia Environmental
Protection Division (GA EPD),
submitted a revision to the Georgia SIP
addressing only prongs 1 and 2 of CAA
section 110(a)(2)(D)(@{)() for the 2010 1-
hour SO, NAAQS.* EPA is proposing to
approve GA EPD’s January 9, 2019, SIP
submission because the State
demonstrated that Georgia will not
contribute significantly to
nonattainment, or interfere with
maintenance, of the 2010 1-hour SO,
NAAQS in any other state. All other
elements related to the infrastructure
requirements of section 110(a)(2) for the
2010 1-hour SO, NAAQS for Georgia
were addressed in separate
rulemakings.2

B. 2010 1-Hour SO> NAAQS
Designations Background

In this action, EPA has considered
information from the 2010 1-hour SO,
NAAQS designations process, as
discussed in more detail in section III.C
of this notice. For this reason, a brief
summary of EPA’s designations process
for the 2010 1-hour SO, NAAQS is
included here.?

After the promulgation of a new or
revised NAAQS, EPA is required to
designate areas as ‘‘nonattainment,”
“attainment,” or ‘“unclassifiable,”
pursuant to section 107(d)(1) of the
CAA. The process for designating areas
following promulgation of a new or
revised NAAQS is contained in section
107(d) of the CAA. The CAA requires
EPA to complete the initial designations

1In an October 22, 2013, SIP submission, as
supplemented on July 25, 2014, GA EPD submitted
SIP revisions addressing all infrastructure elements
with respect to the 2010 1-hour SO> NAAQS with
the exception of prongs 1 and 2 of CAA
110(a)(2)(D)(E)(1).

2EPA acted on the other elements of Georgia’s
October 22, 2013, SIP submission, as supplemented
on July 25, 2014, for the 2010 1-hour SO, NAAQS
on April 28, 2016 (81 FR 25355).

3While designations may provide useful
information for purposes of analyzing transport,
particularly for a more source-specific pollutant
such as SO,, EPA notes that designations
themselves are not dispositive of whether or not
upwind emissions are impacting areas in
downwind states. EPA has consistently taken the
position that as to impacts, CAA section
110(a)(2)(D) refers only to prevention of
‘nonattainment’ in other states, not to prevention of
nonattainment in designated nonattainment areas or
any similar formulation requiring that designations
for downwind nonattainment areas must first have
occurred. See e.g., Clean Air Interstate Rule, 70 FR
25162, 25265 (May 12, 2005); Cross-State Air
Pollution Rule, 76 FR 48208, 48211 (Aug. 8, 2011);
Final Response to Petition from New Jersey
Regarding SO, Emissions From the Portland
Generating Station, 76 FR 69052 (Nov. 7, 2011)
(finding facility in violation of the prohibitions of
CAA section 110(a)(2)(D)(i)(I) with respect to the
2010 1-hour SO> NAAQS prior to issuance of
designations for that standard).

process within two years of
promulgating a new or revised standard.
If the Administrator has insufficient
information to make these designations
by that deadline, EPA has the authority
to extend the deadline for completing
designations by up to one year.

EPA promulgated the 2010 1-hour
SO, NAAQS on June 2, 2010. See 75 FR
35520 (June 22, 2010). EPA completed
the first round of designations (‘“‘round
1”’)4 for the 2010 1-hour SO, NAAQS on
July 25, 2013, designating 29 areas in 16
states as nonattainment for the 2010 1-
hour SO, NAAQS. See 78 FR 47191
(August 5, 2013).

On August 21, 2015 (80 FR 51052),
EPA separately promulgated air quality
characterization requirements for the
2010 1-hour SO, NAAQS in the Data
Requirements Rule (DRR). The DRR
required state air agencies to
characterize air quality, through air
dispersion modeling or monitoring, in
areas associated with sources that
emitted 2,000 tons per year (tpy) or
more of SO, or that have otherwise
been listed under the DRR by EPA or
state air agencies. In lieu of modeling or
monitoring, state air agencies, by
specified dates, could elect to impose
federally-enforceable emissions
limitations on those sources restricting
their annual SO, emissions to less than
2,000 tpy, or provide documentation
that the sources have been shut down.
EPA expected that the information
generated by implementation of the DRR
would help inform designations for the
2010 1-hour SO, NAAQS that must be
completed by December 31, 2020
(“round 4”°).5 EPA signed Federal
Register notices of promulgation for
round 2 designations ¢ on June 30, 2016
(81 FR 45039 (July 12, 2016)), and on
November 29, 2016 (81 FR 89870
(December 13, 2016)), and round 3
designations 7 on December 21, 2017 (83
FR 1098 (January 9, 2018)).

4The term “round” in this instance refers to
which “round of designations.”

5 Consent Decree, Sierra Club v. McCarthy, Case
No. 3:13—cv—3953-SI (N.D. Cal. Mar. 2, 2015). This
March 2, 2015, consent decree requires EPA to sign
for publication in the Federal Register notices of
the Agency’s promulgation of area designations for
the 2010 1-hour SO, NAAQS by three specific
deadlines: July 2, 2016 (“round 2”); December 31,
2017 (“round 3”); and December 31, 2020 (“round
4").

6EPA and state documents and public comments
related to the round 2 final designations are in the
docket at regulations.gov with Docket ID No. EPA—
HQ-OAR-2014-0464 and at EPA’s website for SO,
designations at https://www.epa.gov/sulfur-dioxide-
designations.

7EPA and state documents and public comments
related to round 3 final designations are in the
docket at regulations.gov with Docket ID No. EPA—
HQ-OAR-2017-0003 and at EPA’s website for SO,
designations at https://www.epa.gov/sulfur-dioxide-
designations.

Currently, there are no nonattainment
areas for the 2010 1-hour SO, NAAQS
in Georgia. One area in Floyd County,
Georgia, will be designated in round 4.8
The remaining counties in Georgia were
designated as attainment/unclassifiable
in rounds 2 and round 3.

II. Relevant Factors Used To Evaluate
2010 1-Hour SO Interstate Transport
SIPs

Although SO; is emitted from a
similar universe of point and nonpoint
sources as is directly emitted fine
particulate matter (PM>s) and the
precursors to ozone and PM, s, interstate
transport of SO is unlike the transport
of PM, 5 or ozone because SO, emissions
sources usually do not have long range
SO, impacts. The transport of SO,
relative to the 2010 1-hour SO, NAAQS
is more analogous to the transport of
lead (Pb) relative to the Pb NAAQS in
that emissions of SO, typically result in
1-hour pollutant impacts of possible
concern only near the emissions source.
However, ambient 1-hour
concentrations of SO, do not decrease as
quickly with distance from the source as
do 3-month average concentrations of
Pb, because SO gas is not removed by
deposition as rapidly as are Pb particles
and because SO, typically has a higher
emissions release height than Pb.
Emitted SO, has wider ranging impacts
than emitted Pb, but it does not have
such wide-ranging impacts that
treatment in a manner similar to ozone
or PM, s would be appropriate.
Accordingly, while the approaches that
EPA has adopted for ozone or PM; 5
transport are too regionally focused, the
approach for Pb transport is too tightly
circumscribed to the source. SO»
transport is therefore a unique case and
requires a different approach. In SO,
transport analyses, EPA focuses on a 50
kilometer (km)-wide zone because the
physical properties of SO, result in
relatively localized pollutant impacts
near an emissions source that drop off
with distance.

In its July 31, 2019, SIP submission,
GA EPD identified a distance threshold
to reflect the transport properties of SO,.
GA EPD selected a spatial scale with
dimensions from four to 50 km from
point sources—the “urban scale”’—as
appropriate in assessing trends in both

8 See Technical Support Document: Chapter 10:
Final Round 3 Area Designations for the 2010 1-
Hour SO; Primary National Ambient Air Quality
Standard for Georgia at https://www.epa.gov/sites/
production/files/2017-12/documents/10-ga-so2-rd3-
final.pdf. See also Technical Support Document:
Chapter 10: Proposed Round 3 Area Designations
for the 2010 1-Hour SO; Primary National Ambient
Air Quality Standard for Georgia at https://
www.epa.gov/sites/production/files/2017-08/
documents/10_ga-so2-rd3-final.pdf.


https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
https://www.epa.gov/sulfur-dioxide-designations
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area-wide air quality and the
effectiveness of large-scale pollution
control strategies at such point sources.
GA EPD supported this choice of
transport distance threshold with
references to the March 1, 2011, EPA
memorandum titled “Additional
Clarification Regarding Application of
Appendix W Modeling Guidance for the
1-hour NO, National Ambient Air
Quality Standard,” and noted that GA
EPD believes that this guidance
memorandum can be applied to 1-hour
SO, analyses.9 In its January 9, 2019,
SIP submission, GA EPD included a
quote from page 16 of this March 1,
2011, EPA memorandum: ‘“Even
accounting for some terrain influences
on the location and gradients of
maximum 1-hour concentrations, these
considerations suggest that the
emphasis on determining which nearby
sources to include in the modeling
analysis should focus on the area within
about 10 kilometers of the project
location in most cases. The routine
inclusion of all sources within 50
kilometers of the project location, the
nominal distance for which the
American Meteorological Society/
Environmental Protection Agency
Regulatory Model (AERMOD) is
applicable, is likely to produce an
overly conservative result in most
cases.” In addition, the State indicated
that GA EPD conducted modeling for
the DRR which showed that the highest
impacts from sources are typically
within 2-5 km from the source and that
the impacts past 10 km are
“insignificant.” GA EPD believes that
based on EPA’s March 11, 2011,
guidance memorandum and GA EPD’s
SO, modeling, an appropriate transport
distance for SO, from Georgia to
neighboring states is 10 km. However,
GA EPD stated that Georgia “will use an
extremely conservative transport
distance of 50 km in this demonstration
to match the distance for which
AERMOD is applicable.” 10

Given the properties of SO, EPA
preliminarily agrees with Georgia’s
selection of the urban scale to assess
trends in area-wide air quality that
might impact downwind states.1® As

9EPA’s March 1, 2011, memorandum, Additional
Clarification Regarding Application of Appendix W
Modeling Guidance for the 1-hour NO- National
Ambient Air Quality Standard, is available at:
https://www.epa.gov/sites/production/files/2015-
07/documents/appwno2_2.pdf.

10 See page 3 of Georgia’s January 9, 2019, SIP
submission in the docket for this action.

11 For the definition of spatial scales for SO,,
please see 40 CFR part 58, Appendix D, section 4.4
(“Sulfur Dioxide (SO>) Design Criteria”). For further
discussion on how EPA applies these definitions
with respect to interstate transport of SO,, see
EPA’s notice of proposed rulemaking on

discussed further in section III.B, EPA
believes that Georgia’s selection of the
urban scale is appropriate for assessing
trends in both area-wide air quality and
the effectiveness of large-scale pollution
control strategies at SO, point sources.
EPA’s notes that Georgia’s selection of
this transport distance for SO, is
consistent with 40 CFR 58, Appendix D,
Section 4.4.4(4) “Urban scale,” which
states that measurements in this scale
would be used to estimate SO»
concentrations over large portions of an
urban area with dimensions from four to
50 km. AERMOD is EPA’s preferred
modeling platform for regulatory
purposes for near-field dispersion of
emissions for distances up to 50 km. See
Appendix W of 40 CFR part 51. Thus,
EPA is proposing to concur with
Georgia’s application of the 50-km
threshold to evaluate emission source
impacts into neighboring states and to
assess air quality monitors within 50 km
of the State’s border, which is discussed
further in section III.C.12

As discussed in sections III.C and
III.D, EPA first reviewed Georgia’s
analysis to assess how the State
evaluated the transport of SO, to other
states, the types of information used in
the analysis, and the conclusions drawn
by the State. EPA then conducted a
weight of evidence analysis based on a
review of the State’s submission and
other available information, including
SO, air quality and available source
modeling for monitors and sources in
Georgia and in neighboring states within
50 km of the Georgia border.13

III. Georgia’s SIP Submission and
EPA’s Analysis

A. State Submission

On January 9, 2019, GA EPD
submitted a revision to the Georgia SIP
addressing prongs 1 and 2 of CAA
section 110(a)(2)(D)@{)) for the 2010 1-
hour SO, NAAQS. Georgia conducted a
weight of evidence analysis to examine

Connecticut’s SO, transport SIP. 82 FR 21351,
21352, 21354 (May 8, 2017).

12Because EPA concurs with Georgia’s
application of the 50-km threshold, EPA is not
addressing Georgia’s assertion that impacts of SO,
beyond 10 km are insignificant.

13 This proposed approval action is based on the
information contained in the administrative record
for this action, and does not prejudge any future
EPA action that may make other determinations
regarding the air quality status in Georgia and
downwind states. Any such future action, such as
area designations under any NAAQS, will be based
on their own administrative records and EPA’s
analyses of information that becomes available at
those times. Future available information may
include, and is not limited to, monitoring data and
modeling analyses conducted pursuant to EPA’s
DRR and information submitted to EPA by states,
air agencies, and third-party stakeholders such as
citizen groups and industry representatives.

whether SO, emissions from the State
adversely affect attainment or
maintenance of the 2010 1-hour SO,
NAAQS in downwind states.

GA EPD reviewed the following
information to support its conclusion
that Georgia does not significantly
contribute to nonattainment or interfere
with maintenance of the 2010 1-hour
SO, NAAQS in downwind states:
Annual SO, 99th percentile values
(2015, 2016, and 2017) and 2017 design
values (DVs) 14 at monitors in Georgia
and adjacent states within 50 km of
Georgia’s border; SO, emissions trends
in Georgia and adjacent states from 1990
to 2017; the fact that EPA designated all
counties within 50 km of Georgia’s
border as attainment/unclassifiable with
the exception of Haywood County in
North Carolina and a portion of Nassau
County in Florida *® (GA EPD’s analysis
of Haywood County, North Carolina,
and Nassau County, Florida, is
described in section III.C.3.a of this
notice); and established federal and
State control measures which reduce
SO, emissions in the present and future.
Based on this weight of evidence
analysis, the State concluded that
emissions within Georgia will not
contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state. EPA’s
evaluation of Georgia’s submission is
detailed in sections III.B, C, and D.

B. EPA’s Evaluation Methodology

EPA believes that a reasonable
starting point for determining which
sources and emissions activities in
Georgia are likely to impact downwind
air quality in other states with respect
to the 2010 1-hour SO, NAAQS is by
using information in EPA’s National

14 A “Design Value” is a statistic that describes
the air quality status of a given location relative to
the level of the NAAQS. The DV for the primary
2010 1-hour SO> NAAQS is the 3-year average of
annual 99th percentile daily maximum 1-hour
values for a monitoring site. The interpretation of
the primary 2010 1-hour SO, NAAQS including the
data handling conventions and calculations
necessary for determining compliance with the
NAAQS can be found in Appendix T to 40 CFR part
50. The 2017 DV is calculated based on the three
year average from 2015-2017.

150n April 24, 2019, EPA approved Florida’s
request, submitted on June 7, 2018, to redesignate
the Nassau County area to attainment for the 2010
1-hour SO> NAAQS and the accompanying SIP
revision containing the maintenance plan for the
area. See 84 FR 17085. EPA’s redesignation of the
Nassau Area was based, in part, on a modeled
attainment demonstration that included permanent
and enforceable SO, controls and emissions limits
at the Rayonier and WestRock facilities showing
attainment of the 2010 SO, standard by the
statutory deadline.


https://www.epa.gov/sites/production/files/2015-07/documents/appwno2_2.pdf
https://www.epa.gov/sites/production/files/2015-07/documents/appwno2_2.pdf
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Emissions Inventory (NEI).16 The NEI is
a comprehensive and detailed estimate
of air emissions for criteria pollutants,
criteria pollutant precursors, and
hazardous air pollutants from air
emissions sources that is updated every
three years using information provided
by the states and other information
available to EPA.

EPA evaluated data from the 2014 NEI
(version 2), the most recently available,
complete, and quality assured dataset of
the NEI. As shown in Table 1, the
majority of SO, emissions in Georgia
originate from fuel combustion at point
sources.1” In 2014, SO, emissions from

point sources '8 in Georgia comprised
approximately 91 percent of the total
SO, emissions in the State, with 81
percent of the State’s total SO,
emissions coming from fuel combustion
point sources. Because emissions from
the other listed source categories are
more dispersed throughout the State,
those categories are less likely to cause
high ambient concentrations when
compared to a point source on a ton-for-
ton basis. In addition, EPA considered
2017 statewide SO, emissions data in
Georgia’s SIP submission, which
showed that fuel combustion by electric

generating units (EGUs) and industrial
processes comprised approximately 57
percent of the State’s SO, emissions in
2017.19 Based on EPA’s analysis of the
2014 NEI and GA EPD’s evaluation of
2017 statewide SO- emissions data by
certain source categories, EPA believes
that it is appropriate to focus the
analysis on SO, emissions from
Georgia’s larger point sources (i.e.,
emitting over 100 tpy of SO, in 2017),
including fuel combustion point
sources, which are located within the
“urban scale,” i.e., within 50 km of one
or more state borders.

TABLE 1—SUMMARY OF 2014 NEI (VERSION 2) SO, DATA FOR GEORGIA BY SOURCE TYPE

;i Percent of

Category Emltssmns total SO>

(tpy) emissions
Fuel Combustion: EGUS (All FUEI TYPES) ..eeiuuiiiiiiiietieeiee ittt ettt ettt sttt be e ereesane e 65,464.40 64
Fuel Combustion: Industrial Boilers/Internal Combustion Engines (All Fuel TYPES) .....ccccevireenerieeneneeireneenens 14,152.46 14
Fuel Combustion: Commercial/Institutional (All FUEI TYPES) ...eeiiiiiiiiiiiiiie et 2,833.38 3
Fuel Combustion: Residential (All Fuel Types) 140.30 0
Industrial Processes (All Categories) .........cc....... 10,789.15 11
Mobile SOUICES (All CAEGOMIES) .....eeiririieiririreitieie et sttt ettt r e sr e an e sr e e e e sr e e e e sneeseenrenseenneneeens 3,077.47 3
FIFES (Al TYPES) ettt ettt ettt b et ae e et e e bt e bt e e h et e et e e eae e et e e eh e e e bt e nan e e be e ea bt e be e e bt e nanenreennneean 4,772.53 5
Waste Disposal ........ 919.03 1
Solvent Processes 0.28 0
Miscellaneous (NON-INAUSEAAI) ........coiiiiiiiiee et r e r e n e ennas 5.57 0
SO2 EMISSIONS TOAI ....uuiiiiiiiii ittt et e e et e e et e e e e be e e e eaaeeeeeaaeeessseaeeaseeeaanseeeaseeesansneesnnseeeannes 102,154.57 100

As explained in Section II, because
the physical properties of SO; result in
relatively localized pollutant impacts
near an emissions source that drop off
with distance, in SO, transport analyses,
EPA focuses on a 50 km-wide zone.
Thus, EPA focused its evaluation on
Georgia’s point sources of SO,
emissions located within approximately
50 km of another state and their
potential impact on neighboring states.

As discussed in section I.B., EPA’s
current implementation strategy for the
2010 1-hour SO, NAAQS includes the
flexibility to characterize air quality for
stationary sources subject to the DRR via
either data collected at ambient air
quality monitors sited to capture the
points of maximum concentration, or air
dispersion modeling (hereinafter
referred to as the “DRR monitor”).
EPA’s assessment of SO, emissions from
Georgia’s point sources located within
approximately 50 km of another state
and their potential impacts on

16EPA’s NEI is available at https://www.epa.gov/
air-emissions-inventories/national-emissions-
inventory.

17 Residential fuel combustion is considered a
nonpoint source, and thus, residential fuel
combustion data is not included in the point source
fuel combustion data and related calculations.

18 Georgia’s point sources listed in Table 1, for the
purposes of this action, are comprised of all of the

neighboring states (section III.C.1. of
this notice) and SO air quality data at
monitors within 50 km of the Georgia
border (section III.C.3. of this notice) is
informed by all available data at the
time of this rulemaking.20

As described in Section III, EPA
proposes to conclude that an assessment
of Georgia’s satisfaction of the prong 1
and 2 requirements under section
110(a)(2)(D)(1)(I) of the CAA for the 2010
1-hour SO, NAAQS may be reasonably
based upon evaluating the downwind
impacts of SO, emissions from Georgia’s
point sources, including fuel
combustion sources, located within
approximately 50 km of another state
and upon any regulations intended to
address Georgia’s point sources.

C. EPA’s Prong 1 Evaluation—
Significant Contribution to
Nonattainment

Prong 1 of the good neighbor
provision requires states’ plans to

“Fuel Combustion” categories and ‘“‘Industrial
Processes (All Categories).”

19 See Table 2 on p.7 of Georgia’s July 31, 2019,
SIP submission.

20 EPA notes that the evaluation of other states’
satisfaction of section 110(a)(2)(D)(i)(I) for the 2010
1-hour SO, NAAQS can be informed by similar
factors found in this proposed rulemaking but may
not be identical to the approach taken in this or any

prohibit emissions that will
significantly contribute to
nonattainment of a NAAQS in another
state. GA EPD confirms in its
submission that Georgia sources will not
contribute significantly to
nonattainment in any other state with
respect to the 2010 1-hour SO, standard.
To evaluate Georgia’s satisfaction of
prong 1, EPA assessed the State’s
implementation plan with respect to the
following factors: (1) Potential ambient
impacts of SO, emissions from certain
facilities in Georgia on neighboring
states based on available air dispersion
modeling results; (2) SO, ambient air
quality and emissions trends for Georgia
and neighboring states; (3) SIP-approved
regulations that address SO- emissions;
and (4) federal regulations that reduce
SO, emissions. A detailed discussion of
Georgia’s SIP submission with respect to
each of these factors follows.21 EPA
proposes that these factors, taken
together, support the Agency’s proposed

future rulemaking for Georgia, depending on
available information and state-specific
circumstances.

21EPA has reviewed Georgia’s submission, and
where new or more current information has become
available, is including this information as part of
the Agency’s evaluation of this submission.


https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory
https://www.epa.gov/air-emissions-inventories/national-emissions-inventory

66338 Federal Register/Vol.

84, No. 233/Wednesday, December 4, 2019/Proposed Rules

determination that Georgia will not
significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in another state. EPA also notes
that the Agency does not have
information indicating that there are
violations of the 2010 1-hour SO,
NAAQS in the surrounding states. Also,
2017 SO, emissions for Georgia’s non-
DRR sources emitting over 100 tons of
SO, within 50 km of another state are

at distances or emit levels of SO, that
make it unlikely that these SO,
emissions could interact with SO,
emissions from the neighboring states’
sources in such a way as to contribute
significantly to nonattainment in these
states. In addition, the downward trends
in SO, emissions and DVs for air quality
monitors in the State, the fact that the
highest annual 99th percentile daily
maximum 1-hour SO, concentration
values observed at the only DRR
monitor within 50 km of the Georgia

border were well below the 2010 1-hour
SO, NAAQS in 2017 and 2018,
combined with federal and State SIP-
approved regulations affecting SO,
emissions of Georgia’s sources, further
support EPA’s proposed conclusion.

1. SO, Designations Air Dispersion
Modeling

a. State Submission

In its SIP revision, GA EPD references
modeling done by the State for the DRR
when discussing SO, transport.
Regarding source-specific modeling
under the DRR, EPA evaluated and
summarized the modeling results for
Georgia’s DRR sources within 50 km of
the State’s border in Table 2 of section
II.C.1.b.

b. EPA Analysis

EPA evaluated available DRR
modeling results for sources in Georgia
and in the adjacent states that are within

50 km of the Georgia border.22 The
purpose of evaluating modeling results
in adjacent states within 50 km of the
Georgia border is to ascertain whether
any nearby sources in Georgia are
impacting a violation of the 2010 1-hour
SO, NAAQS in another state.23

Table 2 provides a summary of the
modeling results for the modeled DRR
sources 24 in Georgia which are located
within 50 km of another state: Georgia-
Pacific Consumer Products—Savannah
River Mill (Savannah River Mill);
Georgia Power Company—Plant Bowen
(Plant Bowen); Georgia Power
Company—Plant McIntosh (Plant
McIntosh); Georgia Power Company—
Plant Wansley (Plant Wansley); and
International Paper—Savannah. The
modeling analysis resulted in no
modeled violations of the 2010 1-hour
SO, NAAQS within the modeling
domain for each facility.

TABLE 2—GEORGIA SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF ANOTHER STATE

Approximate
distance from

Modeled 99th percentile daily

Model grid

source Other facilities maximum 1-hour SO .
DRR source County to adjacent included in modeling concentration a%ttﬁg?itlgttg?
state (ppb) ’
(km)

International Chatham ........ <5 (SC) ...oue.. NONE ..o 66.0 (based on 2011-2013 actual | Yes—into SC
Paper—Savan- and allowable/potential-to-emit (western por-
nah. (PTE) emissions). tion of Jasper

County, SC).

Plant Bowen ....... Bartow ............ 45 (AL) ........... NONE ..o 57.6 (based on 2014-2016 actual | No.

emissions).

Plant Mcintosh Effingham ....... <5 (SC) ..o Effingham County Power, LLC fa- | 71.6 for both Plant Mcintosh and | Yes—extends

(Modeled with
Savannah
River Mill).

22 As discussed in section I.B., Georgia used air
dispersion modeling to characterize air quality in
the vicinity of certain SO, emitting sources to
identify the maximum 1-hour SO, concentrations in
ambient air which informed EPA’s round 3 SO»
designations. EPA’s preferred modeling platform for
regulatory purposes is AERMOD (Appendix W of 40
CFR part 51). In these DRR modeling analyses using
AERMOD, the impacts of the actual emissions for
one or more of the recent 3-year periods (e.g., 2012—
2014, 2013-2015, 2014—-2016) were considered, and
in some cases, the modeling was of currently
effective limits on allowable emissions in lieu of or
as a supplement to modeling of actual emissions.
The available air dispersion modeling of certain
SO, sources can support transport related
conclusions about whether sources in one state are
potentially contributing significantly to
nonattainment or interfering with maintenance of
the 2010 1-hour SO, standard in other states. While
AERMOD was not designed specifically to address
interstate transport, the 50-km distance that EPA

cility (GA); GA Pacific—Savan-
nah River Mill (GA);* South

Effingham County Power and
Jasper Generating Station).

recommends for use with AERMOD aligns with the
concept that there are localized pollutant impacts
of SO near an emissions source that drop off with
distance. Thus, EPA believes that the use of
AERMOD provides a reliable indication of air
quality for transport purposes.

23 EPA established a non-binding technical
assistance document to assist states and other
parties in their efforts to characterize air quality
through air dispersion modeling for sources that
emit SO titled, “SO> NAAQS Designations
Modeling Technical Assistance Document.” This
draft document was first released in spring 2013.
Revised drafts were released in February and
August of 2016 (see https://www.epa.gov/sites/
production/files/2016-06/documents/
so2modelingtad.pdf).

24 The DRR modeling results for Georgia’s DRR
sources may be found in the proposed and final
round 3 technical support documents at: https://
www.epa.gov/sites/production/files/2017-08/

Savannah River Mill (based on
2012-2014 actual emissions for

into western
portion of Jas-

Carolina  Electric & Gas the steam generating unit at per County,
(SCE&G) Jasper Generating Plant Mcintosh; combustion tur- SC.

Station (SC) (based on allow- bines at Plant Mcintosh were

able/PTE emissions for modeled at PTE).

documents/10_ga-so2-rd3-final.pdf and https://
www.epa.gov/sites/production/files/2017-12/
documents/10-ga-so2-rd3-final.pdf. Georgia Power
Company—Plant Kraft is a DRR source in Georgia
located less than 5 km from the South Carolina
border which has shut down as of October 13, 2015,
and its operating permit was formally revoked on
November 9, 2016. Georgia Power—Plant Yates
(Plant Yates) is a DRR source in Georgia located
approximately 34 km from the Alabama border.
Plant Yates accepted a federally enforceable
emissions limit as its pathway to satisfy the DRR.
Units 1-5 at Plant Yates were permanently shut
down on April 15, 2015, and units 6 and 7 were
converted from coal-fired to natural gas-fired by the
same date, in accordance with an April 29, 2014,
title V permit revision to comply with the Mercury
and Air Toxics Rule. The facility then added permit
condition 3.2.1, restricting all fuel burning to
natural gas, in its title V operating permit effective
January 10, 2017.


https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-12/documents/10-ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
https://www.epa.gov/sites/production/files/2016-06/documents/so2modelingtad.pdf
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TABLE 2—GEORGIA SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF ANOTHER STATE—Continued

Approximate
distance from

Modeled 99th percentile daily

Model grid

source Other facilities maximum 1-hour SO )
DRR source County to adjacent included in modeling concentration § aﬁ)éttﬁggsstlgttg’?
state (ppb) '
(km)
Plant Wansley .... | Heard ............. 17 (AL) oo Plant Yates, Municipal Electric | 15 (based on 2012-2014 actual | No.
Authority of Georgia, Chat- emissions for Plant Wansley
tahoochee Energy, and and allowable/PTE emissions
Wansley Combined-Cycle Gen- for the nearby sources).
erating Plant (GA).

Savannah River Effingham ....... <5 (8C) .......... Effingham County Power, LLC fa- | 71.6 for both Plant Mcintosh and | Yes—extends
Mill (Modeled cility (GA); Plant Mclntosh Savannah River Mill* (based into western
with Plant (GA); * SCE&G Jasper Gener- on 2012-2014 actual emissions portion of Jas-
Mecintosh). ating Station (SC) (based on al- for the steam generating unit at per County,

lowable/PTE  emissions  for Plant Mcintosh; combustion tur- South Caro-
Effingham County Power and bines at Plant Mcintosh were lina.

Jasper Generating Station).

modeled at PTE).

*Savannah River Mill's 2010 1-hour SO, modeled DV is based on 2012-2014 actual emissions for three primary power boilers and allowable/
PTE emissions for 13 emissions units at Savannah River Mill. For more details, see pp. 67-68 of EPA’s Technical Support Document: Chapter
10 Proposed Round 3 Area Designations for the 2010 1-Hour SO Primary National Ambient Air Quality Standard for Georgia located at https://
www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf.

Table 3 provides a summary of the
modeling results for the modeled DRR
sources in neighboring states which are
located within 50 km of Georgia: 25
Continental Carbon Company—Phenix

City Plant (Continental Carbon) in
Alabama and JEA—Northside/St. Johns
River Power Park (SJRPP); 26 WestRock
CP, LLC—Fernandina Beach Mill
(WestRock); and White Springs

Agricultural Chemical—Swift Creek
Chemical Complex (White Springs) in
Florida.

TABLE 3—OTHER STATES’ SOURCES WITH DRR MODELING LOCATED WITHIN 50 km OF GEORGIA

(;Approxir‘r;ate
istance from : :
. Modeled 99th percentile daily : :
DRR Count source Other facilities : : Model grid extends into
source (stategl to Georgia included in modeling maximum 1-hour Sboz concentration an%ther state?
border (ppb)
(km)

Conti- Russell 1| lIG MinWool LLC (AL) .......... 60.63 (based on PTE emissions) ........ Yes, into GA (the south-
nental (AL). western portion of
Carbon. Muscogee County, GA,

and the northwestern por-
tion of Chattahoochee
County, GA).
SJRPP .... | Duval 35 | Cedar Bay/Generating Plant, | 56.22 (based on 2012-2014 actual | No.
(FL). Renessenz Jacksonville emissions for SJRPP and

Facility, Anchor Glass Renessenz  Jacksonville  Facility;

Jacksonville Plant, and IFF PTE rates for Cedar Bay, Anchor

Chemical Holdings (FL). Glass, and IFF Chemical facilities).

WestRoc- | Nassau <5 | Rayonier Performance Fibers | 66.09 (based on 2012-2014 actual | Yes (approximately 3 km into

k27, (FL). (FL). emissions for WestRock and a portion of southern
Rayonier; three minor sources at Georgia).
WestRock were modeled based on
PTE).

White Hamilton 16 | PCS Suwannee River Plant* | 56.34 (based on 2012-2014 actual | No.

Springs. (FL). (FL). emissions for White Springs sulfuric
acid plants E & F and permitted al-
lowable emissions for PCS Suwanee
River Plant and the remaining
sources at White Springs).

*The PCS Suwannee River Plant shut down most of its operations in 2014.

25 Two DRR sources in adjacent states within 50
km of the Georgia border were not modeled.
Tennessee Valley Authority (TVA)—Widows Creek
Fossil Plant, located in Alabama, has shut down.
Therefore, Alabama did not characterize this source
via monitoring or modeling pursuant to the DRR.
Duke Energy Carolinas LLC—W.S. Lee Steam
Station (Lee Station), located in South Carolina 42
km from the Georgia border, accepted federally-
enforceable permit limits to exempt out of the DRR

requirements. The station closed two coal-fired
units at the facility in 2014 and converted a coal-
fired unit to natural gas in 2015. See, e.g., EPA,
Technical Support Document: Final Round 3 Area
Designations for the 2010 1-Hour SOz Primary

National Ambient Air Quality Standard (Dec. 2017),

pp. 62 and 64, available at Docket ID No. EPA-HQ-
OAR-2017-0003-0611 at www.regulations.gov.

26 Units 1 and 2 at Florida’s DRR source, St. John
River Power Park, shut down effective December
31, 2017.

27 As discussed in footnote 15, EPA’s
redesignation of the Nassau Area was based, in part,
on a modeled attainment demonstration that
included permanent and enforceable SO, controls
and emissions limits at the Rayonier and WestRock
facilities showing attainment of the 2010 1-hour
SO, standard.


https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
https://www.epa.gov/sites/production/files/2017-08/documents/10_ga-so2-rd3-final.pdf
http://www.regulations.gov

66340

Federal Register/Vol. 84, No. 233/ Wednesday, December 4, 2019/Proposed Rules

EPA believes that the modeling
results summarized in Tables 2 and 3,
weighed along with the other factors in
this notice, support EPA’s proposed
conclusion that sources in Georgia will
not significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state. Furthermore,
EPA does not have any evidence of any
modeled 2010 1-hour SO violations in
the neighboring states due to SO,
emissions from Georgia.

2. SO, Emissions Analysis

a. State Submission

As discussed above, GA EPD provided
2017 statewide SO, emissions data by
certain source categories, which showed
that fuel combustion by EGUs and
industrial processes comprised
approximately 57 percent of the State’s
SO, emissions in 2017. In addition, GA
EPD provided in Georgia’s January 9,
2019, submission in Appendix A and
displayed in a figure SO emission
trends in Georgia from 1990 to 2017 and
notes that SO, emissions decreased by
95 percent during that time period.28
GA EPD also analyzed and displayed in
a figure in Georgia’s January 9, 2019,
submission SO, emission trends in the
adjacent states of Alabama, Florida,
North Carolina, South Carolina, and
Tennessee from 1990 to 2017.29 From

the State’s analysis of these emissions
data, GA EPD concludes that there has
been a significant reduction in SO,
emissions in Georgia and its
neighboring states from 2007 to 2017.

b. EPA Analysis

EPA reviewed the SO, emissions data
from 1990 to 2017 for Georgia and the
adjacent states of Alabama, Florida,
North Carolina, South Carolina, and
Tennessee.30 Georgia’s statewide SO,
emissions decreased from 985,445 tons
in 1990 to 50,606 tons in 2017. EPA
agrees that statewide SO, emissions for
these six states, including Georgia, have
decreased significantly over this time
period and notes that these reductions
show a similar downward trend.3? EPA
also notes that SO, emissions from fuel
combustion at Georgia EGUs decreased
from 875,451 tons in 1990 to 13,794
tons in 2017 and that SO, emissions
from fuel combustion due to industrial
processes in Georgia declined from
54,570 tons in 1990 to 14,706 tons in
2017.32

As discussed in section III.B, EPA
finds that it is appropriate to examine
the impacts of SO, emissions from
stationary sources emitting greater than
100 tons of SO, in Georgia in distances
ranging from zero km to 50 km from the
sources. Therefore, in addition to the

sources addressed in section II1.C.1.b of
this notice, EPA also assessed the
potential impacts of SO, emissions from
stationary sources not subject to the
DRR and located up to 50 km from
Georgia’s borders using 2017 emissions
data and to evaluate whether the SO,
emissions from these sources could
interact with SO, emissions from the
nearest source in a neighboring state in
such a way as to impact a violation of
the 2010 1-hour SO, NAAQS in that
state. Table 4 lists sources in Georgia
not subject to the DRR that emitted
greater than 100 tpy of SO, in 2017 and
are located within 50 km of the State’s
border.

Currently, EPA does not have
monitoring or modeling data suggesting
that the states of Alabama, Florida, and
South Carolina are impacted by SO»
emissions from the nine Georgia sources
listed in Table 4. All 10 Georgia sources
are located over 50 km from the nearest
non-DRR sources in another state
emitting over 100 tons of SO, EPA
believes that the distances greater than
50 km between sources make it unlikely
that SO, emissions from the 10 Georgia
sources could interact with SO,
emissions from these out-of-state
sources in such a way as to contribute
significantly to nonattainment in
Alabama, Florida, or South Carolina.

TABLE 4—GEORGIA NON-DRR SO, SOURCES WITHIN 50 km OF THE GEORGIA BORDER EMITTING GREATER THAN 100

TPY NEAR NEIGHBORING STATES

Approximate
Approximate distance to ; :
2017 Annual distance to Closest nearest Nn%e:]rfastﬂgeggbcg’(l)nugrcsetaée
Georgia source SO, emissions Georgia neighboring neighboring 2017 emizssions
(tons) border state state SO, (>100 tons SO5)
(km) source 2
(km)
Brunswick Cellulose LLC ............... 281.4 50 | Florida ...... 88 | Symrise (824.9 tons).
Georgia-Pacific Cedar Springs 511.6 <5 | Alabama 75 | Mineral Manufacturing Corporation
LLC. (182.3 tons).
Graphic Packaging International, 253.3 <5 | South Carolina ..... 88 | SCE&G Cope Station (1,165.6
LLC (formerly International tons).
Paper—Augusta Mill).
Imperial-Savannah, L.P ................. 191.0 <5 | South Carolina ..... 130 | Showa Denko Carbon Inc. (241.0
tons).
PCA Valdosta Mill ..........ccccceenuenee 4711 7 | Florida .......cce...... 76 | Foley Cellulose LLC (1,537.6
tons).
Savannah Acid Plant LLC ............. 163.0 <5 | South Carolina ..... 130 | Showa Denko Carbon Inc. (241.0
tons).
Southern States Phosphate & Fer- 581.4 <5 | South Carolina ..... 130 | Showa Denko Carbon Inc. (241.0
tilizer. tons).
Thermal Ceramics .........ccccceeeennen. 1,150.2 <5 | South Carolina ..... 90 | SCE&G Cope Station (1,165.6
tons).
Weyerhaeuser NR Port Wentworth 5241 <5 | South Carolina ..... 130 | Showa Denko Carbon Inc. (241.0
tons).

28 See Figures 3 and 4 on p.6 and 7, respectively,
of Georgia’s submission which includes statewide
SO> emission trends in Georgia from 1990 to 2017.

29 See Figure 4 on p.7 of Georgia’s submission
which includes statewide SO, emission trends in
Georgia and the adjacent states of Alabama, Florida,

North Carolina, South Carolina, and Tennessee
from 1990 to 2017.

30 State annual emissions trends for criteria
pollutants of Tier 1 emission source categories from
1990 to 2017 are available at: https://www.epa.gov/
air-emissions-inventories/air-pollutant-emissions-
trends-data.

31 See Figure 4 on p.7 of Georgia’s submission.

32 See Appendix A of Georgia’s submission. This
data is also available at: https://www.epa.gov/air-
emissions-inventories/air-pollutant-emissions-
trends-data.


https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
https://www.epa.gov/air-emissions-inventories/air-pollutant-emissions-trends-data
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Based on the declining SO emissions
trends statewide in Georgia and the
adjacent states of Alabama, Florida,
North Carolina, South Carolina, and
Tennessee, and the Agency’s analysis of
the Georgia sources in Table 4, EPA
believes that Georgia’s potential for
contributing significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in a nearby state is reduced
substantially.

3. SO, Ambient Air Quality

a. State Submission

In its SIP submission, GA EPD
included a table showing that the six
SO, monitors in Georgia and six
monitors in the adjacent states of
Florida and South Carolina within 50
km of Georgia’s border with complete,
valid DVs for the 2015-2017 time period
have 2017 DVs of 52 ppb or less, well
below the 2010 1-hour SO, NAAQS.33
GA EPD also summarized EPA’s round
3 designations for the 2010 1-hour SO,
NAAQS for Georgia and adjacent states.
GA EPD notes that EPA designated all
counties within 50 km of Georgia’s
border as attainment/unclassifiable in
round 3 with the exception of Haywood
County in North Carolina and a small
portion of Nassau County in Florida.

With respect to Haywood County,
North Carolina, GA EPD explains that

Haywood County will be designated in
round 4. The only SO- source in Georgia
within 50 km 34 of Haywood County,
North Carolina, is Multitrade Rabun
Gap. According to the State, the 2014
SO, emissions from this facility were
25.1 tpy.3° In the January 9, 2019, SIP
submission, GA EPD concluded that
Multitrade Rabun Gap will not
contribute significantly to
nonattainment of the 2010 1-hour SO,
NAAQS in Haywood County, North
Carolina, due to the amount of these
emissions and the distance from
Haywood County.

With respect to Nassau County,
Florida, GA EPD summarized the status
of this area as follows. On August 5,
2013,36 EPA designated an area in
Nassau County, Florida, as
nonattainment for the 2010 1-hour SO,
NAAQS based on ambient SO,
monitoring data in the area over the
three-year period 2009—-2011. Florida
submitted an attainment demonstration
for Nassau County on April 3, 2015, and
EPA fully approved this demonstration
on July 3, 2017. GA EPD notes that the
SO, monitor in Nassau County has a
2017 SO, DV of 43 ppb. Florida
submitted a redesignation request and
maintenance plan for the Nassau County
SO, nonattainment area on June 7, 2018.
Thus, GA EPD concluded that because
Nassau County currently has a 3-year

DV well below the 2010 1-hour SO»
NAAQS and, at the time of Georgia’s SIP
development, was in the process of
being redesignated to attainment for the
2010 1-hour SO, NAAQS, SO, emission
sources in Georgia do not contribute
significantly to nonattainment of the
2010 1-hour SO, NAAQS in Nassau
County, Florida.3?

b. EPA Analysis

Since the time of development of
Georgia’s SIP submission, certified
monitoring data from EPA’s Air Quality
System (AQS) 38 (“AQS monitors”) have
become available for Georgia and the
surrounding states. EPA has
summarized the DVs from 2013 to 2018
for AQS monitors in Georgia within 50
km of another state in Table 5 and AQS
monitors in neighboring states within 50
km of Georgia in Table 6 using relevant
data from EPA’s AQS DV reports for
recent and complete 3-year periods. The
2010 1-hour SO, standard is violated at
an ambient air quality monitoring site
(or in the case of dispersion modeling,
at an ambient air quality receptor
location) when the 3-year average of the
annual 99th percentile of the daily
maximum 1-hour average
concentrations exceeds 75 ppb, as
determined in accordance with
Appendix T of 40 CFR part 50.

TABLE 5—TREND IN 1-HOUR SO, DVs (PPB) FOR AQS MONITORS IN GEORGIA WITHIN 50 km OF ANOTHER STATE

Approximate
distance to

County AQS Site code (ID) | 2011-2013 | 2012-2014 | 2013-2015 | 2014-2016 | 2015-2017 | 2016-2018 Georgia

border

(km)

Chatham ............... 13-051-0021 66 *ND *ND *ND 32 32 7.1 (SC).
Chatham ............... 13-051-1002 79 78 70 52 48 45 2.8 (SC).
Floyd ....cccovvveenen. 13-115-0003 67 46 35 42 *ND *ND 12.6 (AL).
Richmond ............. 13—-245-0091 *ND *ND 61 60 52 52 6.2 (SC).

*ND indicates “No Data” due to monitor startup or shutdown (operated less than three years), data quality issues, or incomplete data.
**The Floyd County, Georgia monitor (AQS ID: 13—-115-0003) was discontinued in 2016.

As shown in Table 5, DVs for the four
non-DRR monitoring sites in Georgia
within 50 km of another state’s border
have remained well below the 2010 1-
hour SO, NAAQS for the 2011-2013

33 Table 1 of Georgia’s SIP submission also
presents 2015, 2016, and 2017 annual 99th
percentile SO, concentrations in ppb (appears as
“ppm” in the submission) for four monitors within
50 km of Georgia’s border which do not have
complete valid data to calculate a DV.

34EPA notes that Multitrade Rabun Gap is located
approximately 55 km from Haywood County.

35EPA notes that Multitrade Rabun Gap emitted
28.1 tons of SO in 2017.

36 See 78 FR 47191 (effective October 4, 2013).

37 As discussed in footnote 15, EPA has
redesignated the Nassau County area to attainment
for the 2010 1-hour SO, NAAQS.

through 2016-2018 time periods.3° The
monitor located in Floyd County
maintained 2010 1-hour SO, NAAQS
DVs well below the NAAQS for the
2011-2013 through 2014-2016 time

38 EPA’s AQS contains ambient air pollution data
collected by EPA, state, local, and tribal air
pollution control agencies. This data is available at
https://www.epa.gov/air-trends/air-quality-design-
values.

39 The Muscogee County, Georgia monitor (AQS
ID: 13—-215-008) is not shown in Table 5 because
it was discontinued in 2012, and therefore, has no
DVs for the 2011-2013 through the 2016-2018 time
periods.

40 The Floyd County, Georgia monitor (AQS ID:
13-115-0003) shown in Table 5 of this notice was
relocated in January 2017 to the opposite side of the
International Paper-Rome facility to characterize the

periods, and was then relocated to a
nearby site in 2016 to characterize the
area pursuant to the DRR; therefore, no
DVs are available for this monitor after
the 2014-2016 time period.4°

area of expected maximum 1-hour SO,
concentration near the source pursuant to the DRR.
This DRR monitor in Floyd County, Georgia (AQS
ID: 13—-115-0006), is shown in Table 7 of this notice
and does not have a valid 2015-2017 DV because
the monitor was relocated. The data from the
original monitor (AQS ID: 13-115-0003) and the
relocated monitor (AQS ID: 13—115-0006) were not
combined to calculate a DV because the relocated
monitor (AQS ID: 13—-115-0006) was installed to
characterize the air quality in the area under the
DRR.


https://www.epa.gov/air-trends/air-quality-design-values
https://www.epa.gov/air-trends/air-quality-design-values
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There is one AQS monitor in South
Carolina and six AQS monitors in
Florida that are located within 50 km of
Georgia. As shown in Table 6, the DVs
from 2013 to 2018 for these monitors are

generally trending downward, and the
2018 DVs are well below the 2010 1-
hour SO, NAAQS, with the exception of
the Hamilton County, Florida monitor
which has no data for the 2016-2018 DV

time period. The Hamilton County
monitor has 2012 and 2013 DVs of 23
and 25 ppb, respectively, and
incomplete data for the remaining DV
time periods (2014-2018).

TABLE 6—2010 1-HOUR SO, DVs (PPB) FOR AQS MONITORS WITH COMPLETE, VALID DATA WITHIN 50 km OF GEORGIA

IN ADJACENT STATES

Approximate
distance to
State County AQS ID 2011-2013 | 2012-2014 | 2013-2015 | 2014-2016 | 2015-2017 | 2016-2018 Georgia
border
(km)
Florida ..... Duval ....... 12-031-0032 17 17 16 16 16 18 39
Florida ..... Duval ....... *12-031-0080 11 17 17 17 10 **ND 37
Florida ..... Duval ....... 12-031-0081 29 27 23 20 12 11 38
Florida ..... Duval ....... *12-031-0097 21 21 23 18 14 **ND 43
Florida ..... Hamilton .. | 12-047-0015 25 **ND **ND **ND **ND **ND 19
Florida ..... Nassau .... | 12-089-0005 70 57 58 51 43 37 6
South Oconee ... | 45-073-0001 **ND **ND 3 2 2 2 3
Carolina.
Alabama .. No AQS monitors within 50 km of Georgia,
North No AQS monitors within 50 km of Georgia.
Carolina.

*EPA approved the shutdown of two SO, monitors in Duval County (AQS IDs: 12-031-0080 and 12—-031-0097) in 2018.
**ND indicates “No Data” due to monitor startup or shutdown (operated less than three years), data quality issues, or incomplete data.

EPA also evaluated monitoring data
provided to date for DRR monitors
either located in Georgia within 50 km
of another state’s border or in other
states within 50 km of the Georgia
border that were established to
characterize the air quality around
specific sources subject to EPA’s DRR to

inform the Agency’s future round 4
designations for the 2010 1-hour SO,
NAAQS in lieu of modeling. There are
no DRR monitors located in other states
within 50 km of the Georgia border.
There is one DRR monitor in Georgia
which is within 50 km of the border,
and it is located approximately 12 km

from Alabama in Floyd County, Georgia
(AQS ID: 13—115-0006) and is sited in
the vicinity of the International Paper—
Rome facility, a DRR source. Table 7
lists the 2017 and 2018 99th percentile
SO, concentration data for this DRR
monitor in Floyd County, Georgia.*?

TABLE 7—ANNUAL 99TH PERCENTILE OF 1-HOUR DAILY MAXIMUM SO> CONCENTRATIONS FOR ROUND 4 DRR MONITORS
IN GEORGIA WITHIN 50 km OF ANOTHER STATE’S BORDER

2017 99th 2018 99th Approximate
County : percentile percentile distance
(state) Round 4 monitored source AQS ID concentration | concentration to Alabama
(ppb) (ppb) (km)
Floyd (GA) ...oovvvveieeenes International Paper—Rome .........ccccccvvieiiens 13—-115-0006 22 15 12

Although the annual 99th percentile
daily maximum 1-hour SO,
concentrations shown in Table 7 are not
directly comparable to a DV for the 2010
1-hour SO, NAAQS, which is in the
form of the 3-year average of the 99th
percentile of daily maximum 1-hour
values, EPA notes that the highest
annual 99th percentile daily maximum
1-hour values observed at the Floyd
County DRR monitor in 2017 and 2018
were 22 ppb and 15 ppb, respectively,
which are well below the 2010 1-hour
SO> NAAQS. The Floyd County DRR
monitor did not measure any daily

41The Floyd County, Georgia DRR monitor (AQS
ID: 13-115-0006) does not have three or more years
of complete data to establish DVs.

exceedances of the 2010 1-hour SO,
NAAQS during 2017 or 2018.

After careful review of the State’s
assessment and all available monitoring
data, EPA believes that the AQS
monitoring data and the preliminary
data from the Floyd County DRR
monitor (AQS ID: 13-115-0006) further
support EPA’s proposed conclusion that
Georgia will not contribute significantly
to nonattainment of the 2010 1-hour SO,
NAAQS in neighboring states.

4. SIP-Approved Regulations
Addressing SO, Emissions

a. State Submission

Georgia identified the following SIP-
approved measures which help ensure
that SO, emissions in the State do not
significantly contribute to
nonattainment of the 2010 1-hour SO,
NAAQS in any other state. Georgia
Rules for Air Quality Control 391-3-1-
.03.—Permits. Amended, contains
provisions addressing construction
permits (391-3—1-.03(1)); operating
permits (391-3-1-.03(2)); new source
review (NSR) (391-3—-1-.03(8)(c) and
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(g)); permit by rule (391-3-1-.03(11));
and generic permits (391-3-1-.03(12)).
Georgia Rules for Air Quality Control
391-3-1-.02(7) addresses Prevention of
Significant Deterioration (PSD)
requirements, which apply to all new
major sources and major modifications
in attainment, unclassifiable, or
undesignated areas.#2 Georgia Rules for
Air Quality Control 391-3-1-.02(2)(g)—
Sulfur Dioxide and 391-3-1-.02(13)—
Cross State Air Pollution Rule SO,
Annual Trading Program also reduce
SO, emissions.

In addition, GA EPD listed the
following State-enforceable rules not
approved into the Georgia SIP which
control SO emissions: Georgia Rules for
Air Quality Control 391-3-1-
.02(2)(sss)—Multipollutant Control for
Electric Utility Steam Generating Units
and 391-3-1-.02(2)(uuu)—SO,
Emissions from Electric Utility Steam
Generating Units.

b. EPA Analysis

EPA believes that Georgia’s SIP-
approved measures which establish
emission limits, permitting
requirements, and other control
measures for SO, effectively address
emissions of SO, from sources in the
State. For the purposes of ensuring that
SO, emissions at new major sources or
major modifications at existing major
sources in Georgia do not contribute
significantly to nonattainment of the
NAAQS, the State has a SIP-approved
major NSR program. Georgia Rules for
Air Quality Control 391-3-1-.03.—
Permits. Amended, which includes NSR
requirements under 391-3-1-.03(8)(c)
and (g), regulates the construction of
any new major stationary source or any
modification at an existing major
stationary source in an area designated
as nonattainment, attainment, or
unclassifiable. The State’s SIP-approved
PSD regulation, 391-3-1-.02.—
Provisions. Amended, which includes
PSD requirements under 391-3-1-.02(7),
applies to the construction of any new
major stationary source or major
modification at an existing major
stationary source in an area designated
as attainment or unclassifiable or not yet
designated. SIP-approved Georgia Rules
for Air Quality Control 391-3-1-.03(1)—
Construction (SIP) Permit governs the
preconstruction permitting of minor
modifications and the construction of
minor stationary sources. These major
and minor NSR rules ensure that SO,
emissions due to major modifications at
existing major stationary sources,
modifications at minor stationary

42 There are currently no nonattainment areas for
the 2010 1-hour SO, NAAQS in Georgia.

sources, and the construction of new
major and minor sources subject to
these rules will not contribute
significantly to nonattainment of the
2010 1-hour SO, NAAQS in neighboring
states.

5. Federal Regulations Addressing SO»
Emissions in Georgia

a. State Submission

GA EPD did not identify any specific
federal regulations that address SO»
emissions in its SIP submission. Thus,
EPA lists in section III.C.5.b several
federal regulations which have reduced
SO, emissions in Georgia and will
continue to do so in the future.

b. EPA Analysis

The following federal control
measures reduce SO, emissions from
various sources: 2007 Heavy-Duty
Highway Rule; Acid Rain Program;
Cross-State Air Pollution Rule; Mercury
Air Toxics Rule; National Emission
Standards for Hazardous Air Pollutants;
New Source Performance Standards;
Nonroad Diesel Rule; and Tier 1 and 2
Mobile Source Rules. EPA believes that
these federal measures will lower SO,
emissions, which, in turn, are expected
to continue to support EPA’s proposed
conclusion that SO, emissions from
Georgia will not significantly contribute
to nonattainment of the 2010 1-hour SO,
NAAQS in another state.

6. Conclusion

EPA proposes to determine that
Georgia’s January 9, 2019, SIP
submission satisfies the requirements of
prong 1 of CAA section
110(a)(2)(D)(1)(). This proposed
determination is based on the following
considerations: Modeling for the six
Georgia DRR sources within 50 km of
another state’s border shows that the
areas around these facilities are not
exceeding the level of the 2010 1-hour
SO, NAAQS; DVs for 2013 through 2018
for the four currently operating non-
DRR monitoring sites in Georgia within
50 km of another state’s border have
remained well below the 2010 1-hour
SO> NAAQS; 2017 and 2018 99th
percentile SO, concentrations at the
DRR monitor in Floyd County, Georgia,
are well below the 2010 1-hour SO»
NAAQS; the DVs for five of the six non-
DRR monitors in Florida 43 and the one
non-DRR monitor South Carolina that
are located within 50 km of Georgia are
trending downward overall and have
remained below the level of the 2010 1-

43 The Hamilton County, Florida monitor (AQS
ID: 12—047-0015) has no data to calculate DVs for
the 2012-2014 through the 2016—2018 time periods
due to invalidated data for those years.

hour SO, NAAQS from the 2011-2013
to 2016-2018 time periods; SO,
emissions from Georgia sources not
subject to the DRR emitting over 100
tons of SO, in 2017 are not likely
interacting with SO, emissions from the
nearest out-of-state source in a
bordering state in such a way as to
contribute significantly to
nonattainment in Alabama, Florida, or
South Carolina; downward SO,
emissions trends in Georgia and the
Agency’s analysis of the non-DRR
Georgia sources emitting over 100 tpy in
2017 in Table 4 suggest that Georgia’s
potential for contributing significantly
to nonattainment of the 2010 1-hour SO,
NAAQS in a nearby state is reduced
substantially; and current Georgia SIP-
approved measures and federal
emissions control programs adequately
control SO, emissions from sources
within Georgia.

Based on the analysis provided by
Georgia in its SIP submission and EPA’s
analysis of factors described in section
III.C, EPA proposes to find that sources
within Georgia will not contribute
significantly to nonattainment of the
2010 1-hour SO, NAAQS in any other
state.

D. EPA’s Prong 2 Evaluation—
Interference With Maintenance of the
NAAQS

Prong 2 of the good neighbor
provision requires state plans to
prohibit emissions that will interfere
with maintenance of a NAAQS in
another state.

1. State Submission

In its January 9, 2019, SIP submission,
GA EPD confirms that Georgia will not
interfere with maintenance of the 2010
1-hour SO, NAAQS in any other state.
GA EPD bases its conclusion for prong
2 on the following: Annual SO, 99th
percentile values (2015, 2016, and 2017)
and the 2015-2017 DVs at monitors in
Georgia and within 50 km of Georgia’s
border; SO, emissions trends in Georgia
and adjacent states from 1990 to 2017;
and the SIP-approved measures
discussed in sections III.C.4.a of this
notice.

2. EPA Analysis

In North Carolina v. EPA, the United
States Court of Appeals for the District
of Columbia Circuit (D.C. Circuit)
explained that the regulating authority
must give prong 2 “independent
significance” from prong 1 by
evaluating the impact of upwind state
emissions on downwind areas that,
while currently in attainment, are at risk
of future nonattainment. North Carolina
v. EPA, 531 F.3d 896, 910-11 (D.C. Cir.
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2008). EPA interprets prong 2 to require
an evaluation of the potential impact of
a state’s emissions on areas that are
currently measuring clean data, but that
may have issues maintaining that air
quality. Therefore, in addition to the
analysis presented by Georgia, EPA has
also reviewed additional information on
SO air quality and emission trends to
evaluate the State’s conclusion that
Georgia will not interfere with
maintenance of the 2010 1-hour SO,
NAAQS in downwind states. This
evaluation builds on the analysis
regarding significant contribution to
nonattainment (prong 1).

For the prong 2 analysis, EPA
evaluated the emissions trends provided
by Georgia for the State, evaluated air
quality data, and assessed how future
sources of SO, are addressed through
existing SIP-approved and federal
regulations. Given the continuing trend
of decreasing SO, emissions from
sources within Georgia and the fact that
all areas in other states within 50 km of
the Georgia border have DVs attaining
the 2010 1-hour SO, NAAQS (with the
exception of Florida’s Duval County
monitor (AQS ID: 12—031-0080) which
does not have a 2018 DV), EPA believes
that evaluating whether these decreases
in emissions can be maintained over
time is a reasonable criterion to ensure
that sources within Georgia do not
interfere with its neighboring states’
ability to maintain the 2010 1-hour SO,
NAAQS.

With respect to air quality data trends,
the 2018 DVs for AQS SO, monitors
both in Georgia within 50 km of another
state’s border and in adjacent states
within 50 km of Georgia’s border are
below the 2010 1-hour SO, NAAQS.
Further, modeling results for DRR
sources both within the State and in
neighboring states within 50 km of
Georgia’s border demonstrate attainment
of the 2010 1-hour SO, NAAQS, and
thus, demonstrate that Georgia’s largest
point sources of SO, are not expected to
interfere with maintenance of the 2010
1-hour SO, NAAQS in another state.

As discussed in sections III.C.4 and
II1.C.5, EPA believes that federal and
SIP-approved State regulations that both
directly and indirectly reduce emissions
of SO, in Georgia help ensure that the
State does not interfere with
maintenance of the NAAQS in another
state. SO, emissions from future major
modifications and new major sources
will be addressed by Georgia’s SIP-
approved major NSR regulations
described in section III.C.4. In addition,
Georgia’s SIP approved Air Quality
Control Rule 391-3-1-.03(1)—
Construction (SIP) Permit governs the
preconstruction permitting of

modifications, construction of minor
stationary sources, and minor
modifications of major stationary
sources. The permitting regulations
contained within these programs ensure
that emissions from these activities do
not interfere with maintenance of the
2010 1-hour SO, NAAQS in the State or
in any other state.

3. Conclusion

EPA proposes to determine that
Georgia’s January 9, 2019, SIP
submission satisfies the requirements of
prong 2 of CAA section
110(a)(2)(D)(i)(). This determination is
based on the following considerations:
Modeling for DRR sources within 50 km
of Georgia’s border both within the State
and in neighboring states demonstrate
that Georgia’s largest point sources of
SO, are not expected to interfere with
maintenance of the 2010 1-hour SO,
NAAQS in another state; SO, emissions
statewide from 1990 to 2017 in Georgia
have declined significantly and,
weighed along with the Agency’s
analysis of the Georgia non-DRR sources
emitting greater than 100 tpy in 2017
listed in Table 4 of this notice, indicate
that Georgia’s potential for interfering
with maintenance of the 2010 1-hour
SO, NAAQS in a nearby state is reduced
substantially; current Georgia SIP-
approved measures and federal
emissions control programs adequately
control SO, emissions from sources
within Georgia, including Georgia’s SIP-
approved NSR permit programs which
address future large and small SO,
sources in the State; DVs for the 2011—
2013 through 2016-2018 time periods
for AQS SO, monitors both in Georgia
within 50 km of another state’s border
and in adjacent states within 50 km of
Georgia’s border are well below the
level of the 2010 1-hour SO, NAAQS
and trending downward; and the
relatively low 99th percentile of 1-hour
daily maximum SO, concentrations for
2017 and 2018 at the Floyd County,
Georgia, DRR monitor. Based on the
analysis provided by Georgia in its SIP
submission and EPA’s supplemental
analysis of the factors described in
section III.C and III.D of this notice, EPA
proposes to find that emission sources
within Georgia will not interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state.

IV. Proposed Action

Based on the above analysis, EPA is
proposing to determine that Georgia will
not contribute significantly to
nonattainment or interfere with
maintenance of the 2010 1-hour SO,
NAAQS in any other state. Therefore,
EPA is proposing to approve the January

9, 2019, SIP revision as meeting the
requirements of the good neighbor
provision for the 2010 1-hour SO»
NAAQS.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
See 42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions,
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. This action merely proposes to
approve state law as meeting Federal
requirements and does not impose
additional requirements beyond those
imposed by state law. For that reason,
this proposed action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).
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The SIP is not approved to apply on
any Indian reservation land or in any
other area where EPA or an Indian tribe
has demonstrated that a tribe has
jurisdiction. In those areas of Indian
country, the rule does not have tribal
implications as specified by Executive
Order 13175 (65 FR 67249, November 9,
2000), nor will it impose substantial
direct costs on tribal governments or
preempt tribal law.

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Particulate Matter, Reporting and
recordkeeping requirements, Sulfur
oxides.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 21, 2019.
Mary S. Walker,
Regional Administrator, Region 4.
[FR Doc. 2019-26037 Filed 12—3-19; 8:45 am]|
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R09-OAR-2019-0439; FRL-10002—
89-Region 9]

Air Plan Approval; California; Mojave
Desert Air Quality Management District

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rules.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve
revisions to the Mojave Desert Air
Quality Management District
(MDAQMD) portion of the California
State Implementation Plan (SIP). These

revisions concern emissions of volatile
organic compounds (VOC) from Metal
Parts and Products Coating Operations,
and Polyester Resin Operations.

We are proposing to approve two
local rules to regulate these emission
sources under the Clean Air Act (CAA
or the Act) as well as proposing to
approve negative declarations for three
subcategories of control techniques
guidelines (CTG) sources in the
MDAQMD.

In addition, we are proposing to
convert the partial conditional approval
of the District’s reasonably available
control technology (RACT) SIPs for the
1997 and 2008 ozone standards, as it
applies to these two rules, to a full
approval.

We are taking comments on this
proposal and plan to follow with a final
action.

DATES: Any comments must arrive by
January 3, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R09—
OAR-2019-0439 at https://
www.regulations.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. The EPA may publish
any comment received to its public
docket. Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. The EPA will generally not
consider comments or comment

contents located outside of the primary
submission (i.e., on the web, cloud, or
other file sharing system). For
additional submission methods, please
contact the person identified in the FOR
FURTHER INFORMATION CONTACT section.
For the full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT:
Arnold Lazarus, EPA Region IX, 75
Hawthorne St., San Francisco, CA
94105. By phone: (415) 972-3024 or by
email at Lazarus.Arnold@epa.gov.

SUPPLEMENTARY INFORMATION:
Throughout this document, “we,
and “our” refer to the EPA.

Table of Contents

I. The State’s Submittal
A. What did the State submit?
B. Are there other versions of these rules
and negative declarations?
C. What is the purpose of the submitted
rules?
II. The EPA’s Evaluation and Action
A. How is the EPA evaluating the
submissions?
B. Do the submissions meet the evaluation
criteria?
C. The EPA’s Recommendations To Further
Improve the Rules
D. Public Comment and Proposed Action
III. Incorporation by Reference
IV. Statutory and Executive Order Reviews

1. The State’s Submittal
A. What did the State submit?

9 ¢ I3}

us,

Table 1 lists the rules and the negative
declarations addressed by this proposal
with the dates that they were amended/
adopted by the local air agency and
submitted by the California Air
Resources Board.

TABLE 1—SUBMITTED RULE AND NEGATIVE DECLARATIONS

: Amended/ ;

Local agency Document title adopted Submitted
MDAQMD Rule 1115 Metal Parts and Products Coating Operations ...........cccccvvveerrveieneeieneennens 01/22/2018 05/23/2018
MDAQMD Rule 1162 Polyester Resin Operations ...........cccooeeoeerieieneiienene et 04/23/2018 07/16/2018
MDAQMD Federal Negative Declarations for Two Control Techniques Guidelines Source Cat- 04/23/2018 07/16/2018

egories.
MDAQMD ................. Federal Negative Declaration for One Control Techniques Guidelines Source Category 10/22/2018 12/07/2018
(Motor Vehicle Materials).

On November 23, 2018, the submittal
for MDAQMD Rule 1115 was deemed by
operation of law to meet the
completeness criteria in 40 CFR part 51
Appendix V, which must be met before
formal EPA review. On January 16,
2019, the submittal for Rule 1162 was
deemed by operation of law to meet the

completeness criteria in 40 CFR part 51
Appendix V. On January 16, 2019, the
submittal for Federal Negative
Declarations for Two Control
Techniques Guidelines Source
Categories was deemed by operation of
law to meet the completeness criteria in
40 CFR part 51 Appendix V. On June 7,

2019, the submittal for Federal Negative
Declaration for One Control Techniques
Guidelines Source Category (Motor
Vehicle Materials) was deemed by
operation of law to meet the
completeness criteria in 40 CFR part 51
Appendix V.


https://www.epa.gov/dockets/commenting-epa-dockets
https://www.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
mailto:Lazarus.Arnold@epa.gov
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B. Are there other versions of these rules
and negative declarations?

We approved an earlier version of
Rule 1115 into the SIP on December 23,
1997 (62 FR 67002). There are no
previous versions of the negative
declarations in the MDAQMD portion of
the California SIP for the 1997 and 2008
8-hour ozone national ambient air
quality standards (NAAQS). We
approved an earlier version of Rule 1162
into the SIP on November 24, 2008 (73
FR 70883). The MDAQMD adopted
revisions to the SIP-approved version of
Rule 1162 on August 28, 2017, and
CARB submitted the revised rule to us
on October 3, 2017. We have not yet
acted on the October 3, 2017 submittal.
In its July 16, 2018 submittal, the
District states that it expects that its
submittal will “supersede the
submission of the August 28, 2017
amendment of Rule 1162.” We consider
the July 16, 2018 submittal to supersede
this earlier submittal and therefore are
proposing to take action only on the July
16, 2018 submittal.

C. What is the purpose of the submitted
rules?

Emissions of VOC contribute to
ground-level ozone, smog, and
particulate matter (PM), which harm
human health and the environment.
Section 110(a) of the CAA requires
states to submit regulations that control
emissions of VOC. Rule 1115 controls
VOC emitted from coating operations
associated with metal parts and
products, and Rule 1162 controls VOC
emitted from polyester resin operations,
including fiberglass boat manufacturing.
The EPA’s technical support documents
(TSDs) have more information about
these rules, negative declarations, and
the EPA’s evaluations thereof.

II. The EPA’s Evaluation and Action

A. How is the EPA evaluating the
submissions?

Rules in the SIP must be enforceable
(see CAA section 110(a)(2)), must not
interfere with applicable requirements
concerning attainment and reasonable
further progress or other CAA
requirements (see CAA section 110(1)),
and must not modify certain SIP control
requirements in nonattainment areas
without ensuring equivalent or greater
emissions reductions (see CAA section
193).

Generally, SIP rules must require
RACT for each category of sources
covered by a CTG document as well as
each major source of VOCs in ozone
nonattainment areas classified as
Moderate or above (see CAA section
182(b)(2)). The MDAQMD regulates an

ozone nonattainment area classified as
Severe for the 1997 and 2008 8-hour
ozone NAAQS (40 CFR 81.305).
Therefore, these rules must implement
RACT.

States should also submit for SIP
approval negative declarations for those
source categories for which they have
not adopted CTG-based regulations
(because they have no sources above the
CTG-recommended applicability
threshold), regardless of whether such
negative declarations were made for an
earlier SIP.? To do so, the submittal
should provide reasonable assurance
that no sources subject to the CTG
requirements currently exist in the
portion of the ozone nonattainment area
that is regulated by the MDAQMD.

Additionally, the EPA is evaluating
Rule 1115 and Rule 1162 to determine
whether the updated rules meet the
District’s commitment to cure the
deficiencies identified in the February
12, 2018 partial conditional approval of
the District’s RACT SIP 2 with respect to
these two rules. Rules 1115 and 1162
did not meet RACT because two CTGs
pertaining to these rules were issued in
2008 and the rules were written and
entered into the SIP before the issuance
of the 2008 CTGs. The rules were
updated to meet the current CTG
requirements and the MDAQMD made
valid negative declarations where it was
appropriate.

Guidance and policy documents that
we used to evaluate enforceability,
revision/relaxation and rule stringency
requirements for the applicable criteria
pollutants include the following:

1. ““State Implementation Plans; General
Preamble for the Implementation of Title I of
the Clean Air Act Amendments of 1990,” 57
FR 13498 (April 16, 1992); 57 FR 18070
(April 28, 1992).

2. “Issues Relating to VOC Regulation
Cutpoints, Deficiencies, and Deviations,”
EPA, May 25, 1988 (the Bluebook, revised
January 11, 1990).

3. “Guidance Document for Correcting
Common VOC & Other Rule Deficiencies,”
EPA Region 9, August 21, 2001 (the Little
Bluebook).

4. “Control of Volatile Organic Emissions
from Existing Stationary Sources—Volume
VI: Surface Coating of Miscellaneous Metal
Parts and Products” (EPA—450/2-78-15, June
1978).

5. “Control Techniques Guidelines for
Miscellaneous Metal and Plastic Parts
Coatings” (EPA—453/R-08-003, September
2008).

6. “Control Techniques Guidelines for
Fiberglass Boat Manufacturing Materials”
(EPA-453/R—08-004, September 2008).

7. 40 CFR part 63 Subpart VVVV—National
Emission Standards for Hazardous Air
Pollutants for Boat Manufacturing.

157 FR 13498, 13512 (Aprﬂ 16, 1992).
283 FR 5921 (February 12, 2018).

8. 40 CFR part 63 Subpart WWWW—
National Emissions Standards for Hazardous
Air Pollutants: Reinforced Plastic Composites
Production.

B. Do the submissions meet the
evaluation criteria?

These rules are consistent with CAA
requirements and relevant guidance
regarding enforceability, RACT, and SIP
revisions. Additionally, the updates to
Rules 1115 and 1162 cure the
deficiencies identified in the partial
conditional approval of the District’s
RACT SIP with respect to these two
rules. Moreover, the negative
declarations satisfy the certification
requirement, and the EPA’s
independent research yielded no
indication of sources in the MDAQMD
portion of the nonattainment area that
would be subject to the CTG
subcategories. As explained in more
detail in our TSDs, the EPA’s approval
of these rules and negative declarations
would satisfy the District’s RACT
requirements for the following three
CTGs: “Control of Volatile Organic
Emissions from Existing Stationary
Sources—Volume VI: Surface Coating of
Miscellaneous Metal Parts and
Products” (EPA—-450/2—-78-15), “Control
Techniques Guidelines for
Miscellaneous Metal and Plastic Parts
Coatings” (EPA—-453/R-08-003), and
“Control Techniques Guidelines for
Fiberglass Boat Manufacturing
Materials” (EPA-453/R—-08-004). The
TSDs have more information on our
evaluations.

C. EPA Recommendations To Further
Improve the Rules

The TSDs include recommendations
for the next time the local agency
modifies the rules.

D. Public Comment and Proposed
Action

As authorized in section 110(k)(3) of
the Act, the EPA proposes to fully
approve the submitted rules and the
negative declarations because they
fulfill all relevant requirements. In
addition, we propose to convert the
partial conditional approval of the
District’s RACT SIP with respect to Rule
1115 and Rule 1162 as found in 40 CFR
52.248(d)(1), to a full approval. We will
accept comments from the public on
this proposal until January 3, 2020. If
we take final action to approve the
submitted rules, our final action will
incorporate these rules into the federally
enforceable SIP.

IIL. Incorporation by Reference

In this rule, the EPA is proposing to
include in a final EPA rule regulatory
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text that includes incorporation by
reference. In accordance with the
requirements of 1 CFR 51.5, the EPA is
proposing to incorporate by reference
the MDAQMD rules described in Table
1 of this preamble. The EPA has made,
and will continue to make, these
materials available through https://
www.regulations.gov and at the EPA
Region IX Office (please contact the
person identified in the FOR FURTHER
INFORMATION CONTACT section of this
preamble for more information).

IV. Statutory and Executive Order
Reviews

Under the Clean Air Act, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the Act and applicable
federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, the EPA’s role is to
approve state choices, provided that
they meet the criteria of the Clean Air
Act. Accordingly, this proposed action
merely proposes to approve state law as
meeting federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this proposed action:

¢ Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
0f 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement

Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the Clean Air Act;
and

e Does not provide the EPA with the
discretionary authority to address
disproportionate human health or
environmental effects with practical,
appropriate, and legally permissible
methods under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rules do not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Ozone, PM, Reporting and
recordkeeping requirements, VOC.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 19, 2019.
Deborah Jordan,
Acting Regional Administrator, Region IX.
[FR Doc. 2019-26155 Filed 12—3-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52
[EPA-R05-OAR-2019-0467; FRL-10002—
82—-Region 5]

Air Plan Approval; Michigan; Second
Limited Maintenance Plans for 1997
Ozone NAAQS

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: Pursuant to the Clean Air Act
(CAA), the Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
submitted by the State of Michigan. On
July 24, 2019, the state submitted the
1997 ozone National Ambient Air
Quality Standard (NAAQS) Limited
Maintenance Plans (LMPs) for the
Benzie County, Flint (Genesee and
Lapeer Counties), Grand Rapids (Ottawa
and Kent Counties), Huron County,
Kalamazoo-Battle Creek (Calhoun,
Kalamazoo, and Van Buren Counties),
Lansing-East Lansing (Clinton, Eaton,
and Ingham Counties), and Mason

County areas. EPA proposes to approve
these Michigan LMPs because they
provide for the maintenance of the 1997
ozone NAAQS through the end of the
second 10-year portion of the
maintenance period. Approval will
make certain commitments related to
maintenance of the 1997 ozone NAAQS
in these areas are federally enforceable
as part of the Michigan SIP.

DATES: Comments must be received on
or before January 3, 2020.

ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R05—
OAR-2019-0467 at http://
www.regulations.gov, or via email to
blakley.pamela@epa.gov. For comments
submitted at Regulations.gov, follow the
online instructions for submitting
comments. Once submitted, comments
cannot be edited or removed from
Regulations.gov. For either manner of
submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be
Confidential Business Information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.,
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Matt
Rau, Environmental Engineer, Control
Strategies Section, Air Programs Branch
(AR-18]), Environmental Protection
Agency, Region 5, 77 West Jackson
Boulevard, Chicago, Illinois 60604,
(312) 886—6524, rau.matthew@epa.gov.
SUPPLEMENTARY INFORMATION:
Throughout this document whenever
“we,” “us,” or “our” is used, we mean
EPA. This supplementary information
section is arranged as follows:

I. What action is EPA taking?
II. What is the background for these actions?
III. What is EPA’s evaluation of Michigan’s
submission?
1. Attainment Emissions Inventory
2. Maintenance Demonstration
3. Monitoring Network and Verification of
Continued Attainment


http://www2.epa.gov/dockets/commenting-epa-dockets
http://www2.epa.gov/dockets/commenting-epa-dockets
https://www.regulations.gov
https://www.regulations.gov
http://www.regulations.gov
http://www.regulations.gov
mailto:blakley.pamela@epa.gov
mailto:rau.matthew@epa.gov
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4. Contingency Plan
IV. Does the plan show transportation
conformity?
V. What action is proposed?
VI. Statutory and Executive Order Reviews

I. What action is EPA taking?

Under the CAA, EPA is proposing to
approve the 1997 ozone NAAQS LMPs
for the Benzie County, Flint, Grand
Rapids, Huron County, Kalamazoo-
Battle Creek, Lansing-East Lansing, and
Mason County areas, submitted by
Michigan on July 24, 2019. The LMPs
for these areas are designed to maintain
the 1997 ozone NAAQS through the end
of the second 10-year portion of the 20-
year maintenance period. EPA reviewed
Michigan’s submission and found the
LMPs meet all applicable requirements
under CAA sections 110 and 175A.
Therefore, EPA is proposing to approve
the LMPs.

II. What is the background for these
actions?

Ground-level ozone is formed when
oxides of nitrogen (NOx) and volatile
organic compounds (VOC) react in the
presence of sunlight. These two
pollutants, referred to as ozone
precursors, are emitted by many types of
pollution sources, including on-road
and off-road motor vehicles and
engines, power plants and industrial
facilities, and smaller area sources such
as lawn and garden equipment and
paints. Scientific evidence indicates that
adverse public health effects occur
following exposure to ozone,
particularly in children and adults with
lung disease. Breathing air containing
ozone can reduce lung function and
inflame airways, which can increase
respiratory symptoms and aggravate
asthma or other lung diseases.

Ozone exposure has been associated
with increased susceptibility to
respiratory infections, medication use,
doctor visits, and emergency
department visits and hospital
admissions for individuals with lung
disease. Ozone exposure also increases
the risk of premature death from heart
or lung disease. Children are at
increased risk from exposure to ozone
because their lungs are still developing
and they are more likely to be active
outdoors, which increases their
exposure.!

In 1979, under section 109 of the
CAA, EPA established primary and
secondary NAAQS for ozone at 0.12
parts per million (ppm), averaged over
a 1-hour period. 44 FR 8202 (February
8,1979). On July 18, 1997, EPA revised

1See “Fact Sheet, Proposal to Revise the National
Ambient Air Quality Standards for Ozone,” January
6, 2010 and 75 FR 2938 (January 19, 2010).

the primary and secondary NAAQS for
ozone to set the acceptable level of
ozone in the ambient air at 0.08 ppm,
averaged over an 8-hour period. 62 FR
38856 (July 18, 1997).2 EPA established
the 8-hour ozone NAAQS based on
scientific evidence demonstrating that
ozone causes adverse health effects at
lower concentrations and over longer
periods of time than was understood
when the pre-existing 1-hour ozone
NAAQS was set. EPA determined that
the 1997 ozone standard would be more
protective of human health, especially
for children and adults who are active
outdoors, and individuals with a pre-
existing respiratory disease, such as
asthma.

Following promulgation of a new or
revised NAAQS, EPA is required by the
CAA to designate areas throughout the
nation as attaining or not attaining the
NAAQS. On April 30, 2004, EPA
designated the Michigan areas as
nonattainment for the 1997 ozone
NAAQS, and the designations became
effective on June 15, 2004. Under the
CAA, states are also required to adopt
and submit SIPs to implement,
maintain, and enforce the NAAQS in
designated nonattainment areas and
throughout the state.

When a nonattainment area has three
years of complete, certified air quality
data that has been determined to attain
the 1997 8-hour ozone NAAQS, and the
area has met other required criteria
described in section 107(d)(3)(E) of the
CAA, the state can submit to EPA a
request to be redesignated to attainment,
referred to as a “maintenance area”.3
One of the criteria for redesignation is
to have an approved maintenance plan
under CAA section 175A. The
maintenance plan must demonstrate
that the area will continue to maintain
the standard for a period extending 10
years after redesignation and contain
such additional measures as necessary
to ensure maintenance and such
contingency provisions as necessary to
assure that violations of the standard

2In March 2008, EPA completed another review
of the primary and secondary ozone standards and
tightened them further by lowering the level for
both to 0.075 ppm. 73 FR 16436 (March 27, 2008).
Additionally, in October 2015, EPA completed a
review of the primary and secondary ozone
standards and tightened them by lowering the level
for both to 0.70 ppm. 80 FR 65292 (October 26,
2015).

3 Section 107(d)(3)(E) of the CAA sets out the
requirements for redesignation. They include
attainment of the NAAQS, full approval under
section 110(k) of the applicable SIP, determination
that improvement in air quality is a result of

permanent and enforceable reductions in emissions,

demonstration that the state has met all applicable
section 110 and part D requirements, and a fully
approved maintenance plan under CAA section
175A.

will be promptly corrected. At the end
of the eighth year after the effective date
of the redesignation, the state must also
submit a second maintenance plan to
ensure ongoing maintenance of the
standard for an additional 10 years. See
CAA section 175A.

EPA has published long-standing
guidance for states on developing
maintenance plans.* The Calcagni
memo provides that states may
generally demonstrate maintenance by
either performing air quality modeling
to show that the future mix of sources
and emission rates will not cause a
violation of the NAAQS or by showing
that future emissions of a pollutant and
its precursors will not exceed the level
of emissions during a year when the
area was attaining the NAAQS (i.e.,
attainment year inventory). See Calcagni
memo at 9. EPA clarified in three
subsequent guidance memos that certain
nonattainment areas could meet the
CAA section 175A requirement to
provide for maintenance by
demonstrating that the area’s design
value 5 was well below the NAAQS and
that the historical stability of the area’s
air quality levels showed that the area
was unlikely to violate the NAAQS in
the future.® EPA refers to this
streamlined demonstration of
maintenance as a LMP. EPA has
interpreted CAA section 175A as
permitting this option because section
175A of the CAA defines few specific
content requirements for maintenance
plans, and in EPA’s experience
implementing the various NAAQS,
areas that qualify for a LMP and have
approved LMPs have rarely, if ever,
experienced subsequent violations of
the NAAQS. As noted in the LMP
guidance memoranda, states seeking a
LMP must still submit the other
maintenance plan elements outlined in
the Calcagni memo, including: An
attainment emissions inventory,
provisions for the continued operation
of the ambient air quality monitoring

4 Calcagni, John, Director, Air Quality
Management Division, EPA Office of Air Quality
Planning and Standards, ‘“Procedures for Processing
Requests to Redesignate Areas to Attainment,”
September 4, 1992 (Calcagni memo).

5 The ozone design value for a monitoring site is
the 3-year average of the annual fourth-highest daily
maximum 8-hour average ozone concentrations.
The design value for an ozone nonattainment area
is the highest design value of any monitoring site
in the area.

6 See “‘Limited Maintenance Plan Option for
Nonclassifiable Ozone Nonattainment Areas’ from
Sally L. Shaver, Office of Air Quality Planning and
Standards (OAQPS), dated November 16, 1994;
“Limited Maintenance Plan Option for
Nonclassifiable CO Nonattainment Areas” from
Joseph Paisie, OAQPS, dated October 6, 1995; and
“Limited Maintenance Plan Option for Moderate
PM,o Nonattainment Areas” from Lydia Wegman,
OAQPS, dated August 9, 2001.
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network, verification of continued
attainment, and a contingency plan in
the event of a future violation of the
NAAQS. Moreover, states seeking a
LMP must still submit their section
175A maintenance plan as a revision to
their state implementation plan, with all
attendant notice and comment
procedures.

While the LMP guidance memoranda
was originally written with respect to
certain NAAQS,” EPA has extended the
LMP interpretation of section 175A to
other NAAQS and pollutants not
specifically covered by the previous
guidance memos.8 In this case, EPA is
proposing to approve the Michigan
LMPs, because the state has made a
showing, consistent with EPA’s prior
LMP guidance, that each of the
Michigan area’s ozone concentrations
are well below the 1997 ozone NAAQS
and have been historically stable.
Michigan has submitted LMPs for the
areas of Benzie County, Flint (Genesee
and Lapeer Counties), Grand Rapids
(Ottawa and Kent Counties), Huron
County, Kalamazoo-Battle Creek
(Calhoun, Kalamazoo, and Van Buren
Counties), Lansing-East Lansing
(Clinton, Eaton, and Ingham Counties),
and Mason County to fulfill the second
1997 ozone NAAQS maintenance plan
requirement in the CAA. EPA’s
evaluation of these 1997 ozone NAAQS
LMPs is presented in section III.

Under CAA section 175A(b), states
must submit a revision to the first
maintenance plan eight years after
redesignation to provide for

maintenance of the NAAQS for 10
additional years following the end of the
first 10-year period. EPA’s final
implementation rule for the 2008 ozone
NAAQS revoked the 1997 ozone
NAAQS and stated that one
consequence of revocation was that
areas that had been redesignated to
attainment (i.e., maintenance areas) for
the 1997 standard no longer needed to
submit second 10-year maintenance
plans under CAA section 175A(b).? In
South Coast Air Quality Management
District v. EPA, the D.C. Circuit vacated
EPA’s interpretation that, because of the
revocation of the 1997 ozone standard,
second maintenance plans were not
required for “orphan maintenance
areas,” I.e., areas that had been
redesignated to attainment for the 1997
ozone NAAQS maintenance areas and
were designated attainment for the 2008
ozone NAAQS. South Coast, 882 F.3d
1138 (D.C. Cir. 2018). Thus, states with
these “‘orphan maintenance areas”
under the 1997 ozone NAAQS must
submit maintenance plans for the
second maintenance period.
Accordingly, on July 24, 2019, Michigan
submitted a second maintenance plan in
the form of a LMP for the areas of
Benzie County, Flint (Genesee and
Lapeer Counties), Grand Rapids (Ottawa
and Kent Counties), Huron County,
Kalamazoo-Battle Creek (Calhoun,
Kalamazoo, and Van Buren Counties),
Lansing-East Lansing (Clinton, Eaton,
and Ingham Counties), and Mason
County. These LMPs show that each
area is expected to remain in attainment

of the 1997 ozone NAAQS through the
end of the last year of the second 10-
year maintenance period, i.e., through
the end of the full 20-year maintenance
period.

III. What is EPA’s evaluation of
Michigan’s submission?

EPA has reviewed the 1997 ozone
LMPs, which are designed to maintain
the 1997 ozone NAAQS within the
Benzie County, Flint (Genesee and
Lapeer Counties), Grand Rapids (Ottawa
and Kent Counties), Huron County,
Kalamazoo-Battle Creek (Calhoun,
Kalamazoo, and Van Buren Counties),
Lansing-East Lansing (Clinton, Eaton,
and Ingham Counties), and Mason
County through the end of the 20-year
maintenance period beyond
redesignation, as required by under
CAA section 175A(b). A summary of
EPA’s interpretation of the
requirements 1° and EPA’s evaluation of
how each requirement is met follows.

1. Attainment Emissions Inventory

For maintenance plans, a state should
develop a comprehensive, accurate
inventory of actual emissions for an
attainment year to identify the level of
emissions which is sufficient to
maintain the NAAQS. A state should
develop this inventory consistent with
EPA’s most recent guidance on
emissions inventory development. For
ozone, the inventory should be based on
typical summer day emissions of VOCs
and NOx;, as these pollutants are
precursors to ozone formation.

TABLE 1—TYPICAL 2014 SUMMER DAY VOC AND NOx EMISSIONS

[Tons/day]
) VOC NOx
Maintenance area emissions emission
BENZIE COUNTY ...ttt et h ettt et e bt e e a bt e e h et eat e e a s e e e bt e e h et et e e sab e et e e ea b e e ehe e eateebeeeabeenneeenneas 647 374
110 TP POPPPT 6,361 4,834
[CT=TaTo [ ST o] o O P SO UPVRRRRPRNE 12,584 11,220
HUFON COUNTY .ttt ettt b e et s bt et e e h et e b e e e b e e et e e sas e et e e ee s e e bt e saneebeeeaneeebeeeanees 1,080 1,558
Kalamazoo-Battle CrEEK ...........eiiiiiiiiiiiiie ettt e et e et e e st e e et e e e e te e e e sateeeanaeeeasaeeeeanseeesnseeeennaeeeanneeennns 6,913 5,495
LanSiNg-East LANSING ....cuiiiiiiiiiiie ettt sttt nn e et r e be e s 5,680 5,403
L F= Yo o I @7 10 YU RSOPPO 1,004 706

Michigan used 2014 summer season
(May through September) emissions
from “‘the EPA 2014 version 7.0”
modeling platform as the basis for the
attainment inventory. These data are
based on the 2014 National Emissions
Inventory version 2.

7 The prior memos addressed: Unclassifiable
areas under the 1-hour ozone NAAQS,
nonattainment areas for the PM,¢ (particulate matter
with an aerodynamic diameter less than 10

Based on our review of the methods,
models, and assumptions used by
Michigan to develop the VOGC and NOx
estimates, EPA proposes to find that the
Michigan 1997 ozone NAAQS LMP
areas include a comprehensive,
reasonably accurate inventory of actual
ozomne precursor emissions in attainment

microns) NAAQS, and nonattainment areas for the
carbon monoxide (CO) NAAQS.

8See, e.g., 79 FR 41900 (July 18, 2014) (Approval
of second ten-year LMP for Grant County 1971
sulfur dioxide maintenance area).

year 2014, and propose to conclude that
the plan’s inventory is acceptable for the
purposes of a subsequent maintenance
plan under CAA section 175A(b).

2. Maintenance Demonstration
The maintenance plan demonstration

requirement is considered to be satisfied

9 See 80 FR 12315 (March 6, 2015).
10 See Calcagni memo.
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in a LMP if the state can provide
sufficient weight of evidence indicating
that air quality in the area is well below
the level of the standard, that past air
quality trends have been shown to be
stable, and that the probability of the
area experiencing a violation over the
second 10-year maintenance period is
low.11 These criteria are evaluated
below with regard to the Michigan
areas.

a. Evaluation of Ozone Air Quality
Levels

To attain the 1997 8-hour ozone
NAAQS, the three-year average of the
fourth-highest daily maximum 8-hour
average ozone concentrations (design
value) at each monitor within an area

must not exceed 0.08 ppm. Based on the
rounding convention described in 40
CFR part 50, appendix I, the standard is
attained if the design value is 0.084 ppm
or below. Consistent with prior
guidance, EPA believes that if the most
recent air quality design value for the
area is at a level that is well below the
NAAQS (e.g., below 85% of the
standard, or in this case below 0.071
ppm), then EPA considers the state to
have met the section 175A requirement
for a demonstration that the area will
maintain the NAAQS for the requisite
period. Such a demonstration assumes
continued applicability of Prevention of
Significant Deterioration requirements,
any control measures already in the SIP,
and Federal measures will remain in

place through the end of the second 10-
year maintenance period, absent a
showing consistent with section 110(1)
that such measures are not necessary to
assure maintenance.

Table 2 presents the design values for
each monitor site in the subject areas
over the 2015-2017 period to address
whether the entire area is at or below 85
percent of the NAAQS. These
monitoring sites have been well below
the level of the 1997 ozone NAAQS over
the entire first 10-year maintenance
period. As shown on the table, the most
current design value for all sites
continues to be below the level of 85%
of the NAAQS, consistent with prior
LMP guidance.

TABLE 2—1997 OzONE NAAQS DESIGN VALUES

[Part per million]

Design value DV <0.071
Maintenance area County AQS Site ID (DV) ppm

20152017 eligible LMP
BENZIE COUNTY ..ottt Benzie | 26-019-0003 0.067 Yes.
BNt e Genesee | 26-049-2001 0.067 Yes.
Lapeer | 26—049-0021 0.067 Yes.
Grand RaPIGS .....coviiueeiirieri et e Kent | 26-081-0020 0.068 Yes.
Kent | 26-081-0022 0.067 Yes.
Ottawa | 26-139-0005 0.068 Yes.
Huron County ........c....... Huron | 26-063—0007 0.067 Yes.
Kalamazoo-Battle Creek Kalamazoo | 26-077-0008 0.069 Yes.
Lansing-East LanSiNg .......ccccoiiieiiiiie e Ingham | 26-037-0001 0.062 Yes.
Ingham | 26-065-0012 0.067 Yes.
MASON COUNLY ..ottt ettt ettt Mason | 26—-105-0007 0.068 Yes.

Therefore, the Benzie County, Flint,
Grand Rapids, Huron County,
Kalamazoo-Battle Creek, Lansing-East
Lansing, and Mason County areas are
eligible for the LMP option, and EPA
proposes to find that the long record of
monitored ozone concentrations that
attain the NAAQS, together with the
continuation of existing VOC and NOx
emissions control programs, adequately
provide for the maintenance of the 1997
ozone NAAQS in the Michigan areas
through the second 10-year maintenance
period and beyond.

Additional supporting information
that these areas are expected to continue
to maintain the standard can be found
in EPA modeling projections of future
year design values. This modeling was
completed to assist states with
development of interstate transport SIPs
for the 2015 ozone NAAQS. Those
projections, made for the year 2023,
show design values for the Michigan

11 “Limited Maintenance Plan Option for
Nonclassifiable Ozone Nonattainment Areas” from
Sally L. Shaver, Office of Air Quality Planning and
Standards (OAQPS), dated November 16, 1994;

areas that are well below the 1997 8-
hour ozone NAAQS. See Table 3.

TABLE 3—2023 PROJECTED OZONE
DESIGN VALUES

Highest projected
design value

Maintenance area for the

maintenance areas
(ppm)
Benzie County ............ 0.061
Flint oo 0.060
Grand Rapids ............. 0.062
Huron County ............. 0.059

Kalamazoo-Battle

CreeK .oocevvvveernienne 0.060
Lansing-East Lansing 0.057
Mason County ............ 0.061

3. Monitoring Network and Verification
of Continued Attainment

EPA periodically reviews the ozone
monitoring network that Michigan
operates and maintains, in accordance
with 40 CFR part 58. This network is

“Limited Maintenance Plan Option for
Nongclassifiable CO Nonattainment Areas” from
Joseph Paisie, OAQPS, dated October 6, 1995; and
“Limited Maintenance Plan Option for Moderate

consistent with the ambient air
monitoring network assessment and
plan developed by Michigan that is
submitted annually to EPA and that
follows a public notification and review
process. Michigan has committed to
continue to maintain a network in
accordance with EPA requirements.

4. Contingency Plan

The contingency plan provisions are
designed to promptly correct or prevent
a violation of the NAAQS that might
occur after redesignation of an area to
attainment. Section 175A of the CAA
requires that a maintenance plan
include such contingency measures as
EPA deems necessary to assure that the
state will promptly correct a violation of
the NAAQS that occurs after
redesignation. The maintenance plan
should identify the contingency
measures to be adopted, a schedule and
procedure for adoption and
implementation of the contingency

PM,o Nonattainment Areas’” from Lydia Wegman,
OAQPS, dated August 9, 2001.
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measures, and a time limit for action by
the state. The state should also identify
specific indicators to be used to
determine when the contingency
measures need to be adopted and
implemented. The maintenance plan
must include a requirement that the
state will implement all pollution
control measures that were contained in
the SIP before redesignation of the area
to attainment. See section 175A(d) of
the CAA.

Michigan adopted the list of
contingency measures from its first
maintenance plan with one revision.
The Cross-State Air Pollution Control
rule replaces the Clean Air Interstate
rule.

Contingency measures to be
considered will be selected from a
comprehensive list of measures deemed
appropriate and effective at the time the
selection is made. Listed below are
example measures that may be
considered. The selection of measures
will be based upon cost-effectiveness,
emission reduction potential, economic
and social considerations or other
factors that Michigan deems
appropriate. Michigan will solicit input
from all interested and affected persons
in the maintenance area prior to
selecting appropriate contingency
measures. The listed contingency
measures are potentially effective or
proven methods of obtaining significant
reductions of ozone precursor
emissions. Because it is not possible at
this time to determine what control
measure will be appropriate at an
unspecified time in the future, the list
of contingency measures outlined below
is not exhaustive. Michigan’s potential
contingency measures:

1. Lower Reid Vapor Pressure gasoline
program

2. Reduced VOC content in
Architectural, Industrial, and
Maintenance coatings rule

3. Auto body refinisher self-certification
audit program

4. Reduced VOC degreasing/solvent
cleaning rule

5. Transit improvements

6. Diesel retrofit program

7. Reduced VOC content in commercial
and consumer products

8. Cross-State Air Pollution Control rule
reductions

9. Tier II reductions including low
sulfur fuel and vehicle standards

10. Reduce idling program

11. Portable fuel container replacement
rule

12. Reduced VOC content for emulsified
asphalt rule

13. Stage II vapor recovery rule for
marinas

EPA proposes to find that Michigan’s
contingency measures, as well as the
commitment to continue implementing
any SIP requirements, satisfy the
pertinent requirements of CAA section
175A.

IV. Does the plan show transportation
conformity?

Transportation conformity is required
by section 176(c) of the CAA.
Conformity to a SIP means that
transportation activities will not
produce new air quality violations,
worsen existing violations, or delay
timely attainment of the NAAQS (CAA
176(c)(1)(B)). EPA’s conformity rule at
40 CFR part 93 requires that
transportation plans, programs and
projects conform to SIPs and establish
the criteria and procedures for
determining whether or not they
conform. The conformity rule generally
requires a demonstration that emissions
from the Regional Transportation Plan
(RTP) and the Transportation
Improvement Program (TIP) are
consistent with the motor vehicle
emissions budget (MVEB) contained in
the control strategy SIP revision or
maintenance plan (40 CFR 93.101,
93.118, and 93.124). A MVEB is defined
as “‘that portion of the total allowable
emissions defined in the submitted or
approved control strategy
implementation plan revision or
maintenance plan for a certain date for
the purpose of meeting reasonable
further progress milestones or
demonstrating attainment or
maintenance of the NAAQS, for any
criteria pollutant or its precursors,
allocated to highway and transit vehicle
use and emissions (40 CFR 93.101).

Under the conformity rule, LMP areas
may demonstrate conformity without a
regional emission analysis (40 CFR
93.109(e)). Michigan confirmed that its
LMP areas are considered to have
already satisfied the regional emissions
analysis and budget test requirements in
40 CFR part 93.

However, because LMP areas are still
maintenance areas, certain aspects of
transportation conformity
determinations still will be required for
transportation plans, programs and
projects. Specifically, for such
determinations, RTPs, TIPs and
transportation projects still will have to
demonstrate that they are fiscally
constrained (40 CFR 93.108), meet the
criteria for consultation (40 CFR 93.105)
and Transportation Control Measure
implementation in the conformity rule
provisions (40 CFR 93.112 and 40 CFR
93.113, respectively). Additionally,
conformity determinations for RTPs and
TIPs must be determined no less

frequently than every four years, and
conformity of plan and TIP amendments
and transportation projects is
demonstrated in accordance with the
timing requirements specified in 40 CFR
93.104. In addition, for projects to be
approved they must come from a
currently conforming RTP and TIP (40
CFR 93.114 and 93.115).

V. What action is proposed?

Under sections 110(k) and 175A of the
CAA, for the reasons set forth above,
EPA is proposing to approve the LMPs
for the Benzie County, Flint (Genesee
and Lapeer Counties), Grand Rapids
(Ottawa and Kent Counties), Huron
County, Kalamazoo-Battle Creek
(Calhoun, Kalamazoo, and Van Buren
Counties), Lansing-East Lansing
(Clinton, Eaton, and Ingham Counties),
and Mason County areas in Michigan for
the 1997 ozone NAAQS. Michigan
submitted these LMPs on July 24, 2019.
EPA finds that the 1997 ozone NAAQS
LMPs are sufficient to provide for
maintenance of the 1997 ozone NAAQS
in these areas through the second 10-
year portion of the maintenance period.

VI. Statutory and Executive Order
Reviews

Under section 175A of the CAA, the
Administrator is required to approve a
SIP submission that complies with the
provisions of the CAA and applicable
Federal regulations. 42 U.S.C. 7410(k);
40 CFR 52.02(a). Thus, in reviewing SIP
submissions, EPA’s role is to approve
state choices, provided that they meet
the criteria of the CAA. Accordingly,
this action merely approves state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a significant regulatory action
subject to review by the Office of
Management and Budget under
Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
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in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104-4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

¢ Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

¢ Is not subject to requirements of
Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where EPA or an
Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the rule does not have
tribal implications and will not impose
substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Incorporation by
reference, Intergovernmental relations,
Nitrogen dioxide, Ozone, Volatile
organic compounds.

Dated: November 20, 2019.

Cathy Stepp,

Regional Administrator, Region 5.

[FR Doc. 2019-26144 Filed 12—3-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R08-OAR-2019-0419; FRL-10002—
37-Region 8]

Promulgation of State Implementation
Plan Revisions; Infrastructure
Requirements for the 2015 Ozone
National Ambient Air Quality
Standards; Wyoming

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: On October 1, 2015, the
Environmental Protection Agency (EPA)
promulgated the 2015 ozone NAAQS,
revising the standard to 0.070 parts per
million. Whenever a new or revised
National Ambient Air Quality Standard
(NAAQS) is promulgated, the Clean Air
Act (CAA or Act) requires each state to
submit a State Implementation Plan
(SIP) revision for the implementation,
maintenance and enforcement of the
new standard. This submission is
commonly referred to as an
infrastructure SIP. In this action we are
proposing to act on multiple elements of
the Wyoming infrastructure SIP
submission with respect to
infrastructure requirements for the 2015
ozone NAAQS, which was submitted to
the EPA on January 3, 2019.

DATES: Written comments must be
received on or before January 3, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R08—
OAR-2019-0419, to the Federal
Rulemaking Portal: https://
www.regulations.gov. Follow the online
instructions for submitting comments.
Once submitted, comments cannot be
edited or removed from
www.regulations.gov. The EPA may
publish any comment received to its
public docket. Do not submit
electronically any information you
consider to be Confidential Business
Information (CBI) or other information
whose disclosure is restricted by statute.
Multimedia submissions (audio, video,
etc.) must be accompanied by a written
comment. The written comment is
considered the official comment and
should include discussion of all points
you wish to make. The EPA will
generally not consider comments or
comment contents located outside of the
primary submission (i.e., on the web,
cloud, or other file sharing system). For
additional submission methods, the full
EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
http://www2.epa.gov/dockets/
commenting-epa-dockets.

Docket: All documents in the docket
are listed in the www.regulations.gov
index. Although listed in the index,
some information is not publicly
available, e.g., CBI or other information
whose disclosure is restricted by statute.
Certain other material, such as
copyrighted material, will be publicly
available only in hard copy. Publicly
available docket materials are available
either electronically in
www.regulations.gov or in hard copy at
the Air and Radiation Division,
Environmental Protection Agency

(EPA), Region 8, 1595 Wynkoop Street,
Denver, Colorado 80202-1129. The EPA
requests that if at all possible, you
contact the individual listed in the FOR
FURTHER INFORMATION CONTACT section to
view the hard copy of the docket. You
may view the hard copy of the docket
Monday through Friday, 8:00 a.m. to
4:00 p.m., excluding federal holidays.

FOR FURTHER INFORMATION CONTACT:
Clayton Bean, (303) 312-6143,
bean.clayton@epa.gov. Mail can be
directed to the Air and Radiation
Division, U.S. EPA, Region 8, Mail-code
8ARD-QP, 1595 Wynkoop Street,
Denver, Colorado, 80202-1129.

SUPPLEMENTARY INFORMATION:

Throughout this document, “reviewing
authority,” “we,” “us,” and “our” refer
to the EPA.

I. Background

On March 12, 2008, the EPA
promulgated a new NAAQS for ozone,
revising the levels of the primary and
secondary 8-hour ozone standards from
0.08 parts per million (ppm) to 0.075
ppm (73 FR 16436). More recently, on
October 1, 2015, the EPA promulgated
and revised the NAAQS for ozone,
further strengthening the primary and
secondary 8-hour standards to 0.070
ppm (80 FR 65292) (referred to as the
“2015 ozone NAAQS”). This revision
triggered the CAA requirement for states
to submit SIPs addressing basic
infrastructure elements required to
implement, maintain and enforce the
2015 ozone NAAQS. See CAA section
110(a)(1) and (2); see also “Guidance on
Infrastructure State Implementation
Plan (SIP) Elements under Clean Air Act
Sections 110(a)(1) and (2),” September
13, 2013 (2013 Memo).

What infrastructure elements are
required under Sections 110(a)(1) and
(27

CAA section 110(a)(1) provides the
procedural and timing requirements for
SIP submissions after a new or revised
NAAQS is promulgated. Section
110(a)(2) lists specific elements the SIP
must contain or satisfy. These
infrastructure elements include
requirements such as modeling,
monitoring and emissions inventories,
which are designed to ensure attainment
and maintenance of the NAAQS. The
elements that are the subject of this
action are listed below.

e 110(a)(2)(A): Emission limits and
other control measures.

e 110(a)(2)(B): Ambient air quality
monitoring/data system.

e 110(a)(2)(C): Program for
enforcement of control measures.

e 110(a)(2)(D): Interstate transport.
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e 110(a)(2)(E): Adequate resources
and authority, conflict of interest, and
oversight of local governments and
regional agencies.

e 110(a)(2)(F): Stationary source
monitoring and reporting.

e 110(a)(2)(G): Emergency powers.

e 110(a)(2)(H): Future SIP revisions.

e 110(a)(2)(]): Consultation with
government officials; public
notification; and PSD and visibility
protection.

e 110(a)(2)(K): Air quality modeling/
data.

e 110(a)(2)(L): Permitting fees.

e 110(a)(2)(M): Consultation/
participation by affected local entities.

A detailed discussion of each of these
elements is contained in section III. The
EPA’s Evaluation of the State Submittal.

How did Wyoming address the
infrastructure elements of Sections
110(a)(1) and (2)?

The Wyoming 2015 ozone NAAQS
infrastructure SIP submission
demonstrates how the State, where
applicable, has plans in place that meet
the requirements of section 110 for the
2015 ozone NAAQS. The State
submittal is available within the
electronic docket for today’s proposed
action at www.regulations.gov.

The Wyoming Department of
Environmental Quality (WDEQ)
submitted a certification of Wyoming’s
infrastructure SIP for the 2015 ozone
NAAQS on January 3, 2019. The
submission references the Wyoming Air
Quality Standards and Regulations
(WAQSR) and Wyoming Statutes. The
statutes referenced in this submittal are
publicly available at http://
sosswy.state.wy.us/Rules/default.aspx
and http://legisweb.state.wy.us/
LSOWEB/wyStatues.aspx. Wyoming’s
approved SIP can be found at CFR
52.2620.

II. EPA’s Approach To Review of
Infrastructure SIP Submissions

Due to ambiguity in some of the
language of CAA section 110(a)(2), the
EPA believes that it is appropriate to
interpret these provisions in the specific
context of acting on infrastructure SIP
submissions. The EPA has previously
provided comprehensive guidance on
the application of these provisions
through a guidance document for
infrastructure SIP submissions and
through regional actions on
infrastructure submissions.? Unless

1The EPA explains and elaborates on these
ambiguities and its approach to address them in its
2013 Memo (available at https://www3.epa.gov/
airquality/urbanair/sipstatus/docs. Guidance on
Infrastructure_SIP_Elements_Multipollutant_
FINAL_Sept_2013.pdf), as well as in numerous

otherwise noted below, we are following
that existing approach in acting on this
submission. In addition, in the context
of acting on such infrastructure
submissions, the EPA evaluates the
submitting state’s SIP for facial
compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.2 The
EPA has other authority to address any
issues concerning a state’s
implementation of the rules,
regulations, consent orders, etc. that
comprise its SIP.3

III. The EPA’s Evaluation of the State
Submittal

(a) Emission limits and other control
measures: Section 110(a)(2)(A) requires
SIPs to include enforceable emission
limitations and other control measures,
means, or techniques (including
economic incentives such as fees,
marketable permits, and auctions of
emissions rights), as well as schedules
and timetables for compliance as may be
necessary or appropriate to meet the
applicable requirements of the Act.

The State’s submission and the EPA’s
analysis: The State’s submission for the
2015 ozone NAAQS infrastructure
requirements cites three non-regulatory
documents (e.g., Control Strategy,
Source Surveillance, and Compliance
Schedule) which were approved by the
EPA (37 FR 10842, May 31, 1972). The
State’s submissions also cite regulatory
documents included in Chapters 1, 3, 4,
8, 10 and 13 of the WAQSR that have
been approved into the SIP. The
approved state air quality regulations
within the WAQSR and cited in
Wyoming’s certifications provide
enforceable emission limitations, and
other control measures, means of
techniques, and schedules for
compliance, and other related matters
necessary to meet the requirements of
the CAA section 110(a)(2)(A) for the
2015 ozone NAAQS subject to the
following clarification.

First, this infrastructure element does
not require the submittal of regulations
or emission limitations developed
specifically for attaining the 2015 ozone
NAAQS. Second, the EPA does not
consider SIP requirements triggered by
the nonattainment area mandates in part
D of Title I of the CAA to be governed
by the submission deadline of CAA
section 110(a)(1). Accordingly,
Wyoming’s submission (contained

agency actions, including EPA’s prior action on
South Dakota’s infrastructure SIP to address 1997
and 2006 PM, 5, 2008 Lead, 2008 Ozone, and 2010
NO> NAAQS (79 FR 71040, (December 1, 2014)).

2 See Montana Environmental Information Center
v. EPA, 902 F.3d 971 (9th Cir. 2018).

31d.

within this docket) listing provisions
and enforceable control measures
within its SIP which regulate ozone and
its precursors through various programs,
including Wyoming’s stationary source
permit program, suffices to meet the
requirements of section 110(a)(2)(A) for
the 2015 ozone NAAQS.

(b) Ambient air quality monitoring/
data system: Section 110(a)(2)(B)
requires SIPs to provide for
establishment and operation of
appropriate devices, methods, systems
and procedures necessary to “(i)
monitor, compile, and analyze data on
ambient air quality, and (ii) upon
request, make such data available to the
Administrator.”

(i) State’s submission: Wyoming
references the following non-regulatory
documents as the provisions for air
quality episode monitoring, data
compilation and reporting, public
availability of information and annual
network reviews:

e Air Quality Surveillance Document,
approved by the EPA (37 FR 10842, May
31, 1972).

e Air Quality Surveillance Network
Document, approved by the EPA (47 FR
5892, February 9, 1982).

e Implementation Plan for Lead,
approved by the EPA (49 FR 39843,
October 11, 1984).

¢ Wyoming Ambient Air Monitoring
Annual Network Plan, submitted to the
EPA on June 26, 2018, approved, except
for Section 5.1—Permitted Industrial
Monitors, by the EPA on October 23,
2018.

e Wyoming Ambient Air Monitoring
Annual Network Plan, approved by the
EPA on November 7, 2017.

Wyoming also included a
Performance Partnership Agreement
(PPA) with the EPA as Appendix A of
the state’s submission. The PPA
contains a work plan that addresses the
state’s commitment to maintain an
ambient monitoring network in
accordance with 40 CFR part 58 and to
submit air quality data to the Air
Quality System (AQS) database.

(ii) The EPA’s analysis: In accordance
with 40 CFR 58.10, Wyoming submits
an annual monitoring network plan
(AMNP) to the EPA, summarizing the
State’s monitoring efforts to ensure full
compliance with the NAAQS. Following
Wyoming’s SIP submittal, the State
submitted its 2019 AMNP to the EPA on
June 28, 2019, which was subsequently
approved by the EPA on October 11,
2019 (Wyoming’s 2019 AMNP and
EPA’s approval letter are available
within the docket). Additionally,
Wyoming submits monitoring data to
the AQS database in accordance with 40
CFR 58.16. Accordingly, we find that
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Wyoming’s SIP and practices are
adequate for the ambient air quality
monitoring and data system
requirements for the 2015 ozone
NAAQS, and, therefore, propose to
approve the submission for this
element.

(c) CAA § 110(a)(2)(C): Program for
Enforcement of Control Measures: CAA
section 110(a)(2)(C) requires each state
to have a program that provides for the
following three sub-elements:
Enforcement; state-wide regulation of
new and modified minor sources and
minor modifications of major sources;
and preconstruction permitting of major
sources and major modifications in
areas designated attainment or
unclassifiable for the 2015 ozone
NAAQS as required by CAA title I part
C (i.e., the major source PSD program).

(i) State’s submission: The Wyoming
submission refers to the following
regulatory and non-regulatory
documents which address and provide
for meeting all requirements of CAA
section 110(a)(2)(C):

e WAQSR Chapter 6, Section 2,
Permit requirements for construction,
modification and operation.

e WAQSR Chapter 6, Section 4,
Prevention of significant deterioration.

e WAQSR Chapter 6, Section 13,
Nonattainment permit requirements.

e Legal Authority Document;
approved by the EPA (37 FR 10832, May
31, 1972).

¢ Source Surveillance Document;
approved by the EPA (37 FR 10832, May
31, 1972).

¢ Review of New Sources and
Modifications Document; approved by
the EPA (37 FR 10832, May 31, 1972).

The submission also notes that the
PSD program as approved by the EPA
covers all regulated pollutants,
including greenhouse gases (GHGs).

(ii) The EPA’s analysis: With regard to
the sub-element requirement to have a
program providing for enforcement of
all SIP measures, we are proposing to
find that Wyoming’s Rule (02) II, Legal
Authority Document, which the EPA
approved into the Wyoming SIP,* shows
the State has the authority to enforce
applicable laws, regulations and
standards; to seek injunctive relief; and
to prevent construction, modification, or
operation of any stationary source at any
location where emissions from such
source will prevent the attainment or
maintenance of a national standard or
interfere with PSD requirements.

Turning to the second sub-element of
the state-wide regulation of new and

4 See 40 CFR 52.2620(e), Rule No. (02) II; 41 FR
36652 (Aug. 31, 1976) (approving Wyoming’s
revisions to its SIP).

modified minor sources and minor
modifications of major sources,
Wyoming has a SIP-approved minor
NSR program, adopted under section
110(a)(2)(C) of the Act. The minor NSR
program is found in Chapter 6, Section
2 of the WAQSR. The EPA previously
approved Wyoming’s minor NSR
program into the SIP (at that time as
Chapter 1, Section 21), and over the
years, the EPA has subsequently
approved revisions to this program as
consistent with the CAA and Federal
minor NSR requirements codified at 40
CFR 51.160 through 40 CFR 51.164. The
State and the EPA have relied on the
State’s existing minor NSR program to
assure that new and modified sources
not captured by the major NSR
permitting program do not interfere
with attainment and maintenance of the
NAAQS. We propose to determine that
this program regulates construction of
new and modified minor sources of
ozone precursors for purposes of the
2015 ozone NAAQS.

Lastly, to generally meet the
requirements of CAA section
110(a)(2)(C) with regard to the sub-
element of preconstruction permitting of
major sources and major modifications
in areas designated attainment or
unclassifiable for the subject NAAQS as
required by CAA title I part C, a state
is required to have PSD, NNSR and
minor NSR permitting programs
adequate to implement the 2015 ozone
NAAQS.

With respect to Elements (C) and (J),
the EPA interprets the CAA to require
each state to make an infrastructure SIP
submission for a new or revised NAAQS
demonstrating that the air agency has a
complete PSD permitting program
meeting the current requirements for all
regulated NSR pollutants. The
requirements of Element D(i)(II) prong 3
may also be satisfied by demonstrating
the air agency has a complete PSD
permitting program that applies to all
regulated NSR pollutants. Wyoming has
shown that it currently has a PSD
program in place that covers all
regulated NSR pollutants, including
GHGs.

On July 25, 2011 (76 FR 44265), we
approved a revision to the Wyoming
PSD program that addressed the PSD
requirements of the Phase 2 Ozone
Implementation Rule promulgated on
November 29, 2005 (70 FR 71612). We
most recently approved revisions to
Wyoming’s PSD program on September
20, 2018 (84 FR 18991), in which
Wyoming incorporated the 2015 ozone
NAAQS into their SIP in Chapter 2,
Section 6 (Ambient Standards for
Ozone). Wyoming’s SIP approved PSD
program is codified in WAQSR Chapter

6, to include Sections 2, 4 and 13. As

a result, the approved Wyoming PSD
program meets the current requirements
for ozone.

With respect to GHGs, on June 23,
2014, the United States Supreme Gourt
addressed the application of PSD
permitting requirements to GHG
emissions. Utility Air Regulatory Group
v. Environmental Protection Agency,
134 S.Ct. 2427 (2014). The Supreme
Court held that the EPA may not treat
GHGs as an air pollutant for purposes of
determining whether a source is a major
source required to obtain a PSD permit.
The Court also held that the EPA could
continue to require that PSD permits,
otherwise required based on emissions
of pollutants other than GHGs, (anyway
sources) contain limitations on GHG
emissions based on the application of
Best Available Control Technology
(BACT).

In accordance with the Supreme
Court decision, on April 10, 2015, the
U.S. Court of Appeals for the District of
Columbia Circuit (the D.C. Circuit) in
Coalition for Responsible Regulation v.
EPA, 606 F. App’x. 6, at * 7-8 (D.C. Cir.
April 10, 2015), issued an amended
judgment vacating the regulations that
implemented Step 2 of the EPA’s PSD
and Title V Greenhouse Gas Tailoring
Rule, but not the regulations that
implement Step 1 of that rule. Step 1 of
the Tailoring Rule covers sources that
are required to obtain a PSD permit
based on emissions of pollutants other
than GHGs. Step 2 applied to sources
that emitted only GHGs above the
thresholds triggering the requirement to
obtain a PSD permit. The amended
judgment preserves, without the need
for additional rulemaking by the EPA,
the application of the BACT
requirement to GHG emissions from
Step 1 or “anyway sources.” 5 With
respect to Step 2 sources, the D.C.
Circuit’s amended judgment vacated the
regulations at issue in the litigation,
including 40 CFR 51.166(b)(48)(v), “to
the extent they require a stationary
source to obtain a PSD permit if
greenhouse gases are the only pollutant
(i) that the source emits or has the
potential to emit above the applicable
major source thresholds, or (ii) for
which there is a significant emission
increase from a modification.” The EPA
subsequently revised our PSD
regulations to remove the vacated
provisions. 80 FR 50199 (Aug. 19, 2015).

At present, the EPA has determined
that Wyoming’s SIP is sufficient to
satisfy Elements (C), (D)(i)(II) prong 3
and (J) with respect to GHGs. This is

5See 77 FR 41066 (July 12, 2012) (rulemaking for
definition of “anyway” sources).
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because the PSD permitting program
previously approved by the EPA into
the SIP continues to require that PSD
permits issued to “anyway sources”
contain limitations on GHG emissions
based on the application of BACT. The
approved Wyoming PSD permitting
program still contains some provisions
regarding Step 2 sources that are no
longer necessary in light of the Supreme
Court decision and D.C. Circuit’s
amended judgment. Nevertheless, the
presence of these provisions in the
previously-approved plan does not
render the infrastructure SIP submission
inadequate to satisfy Elements (C),
(D)E)(I) prong 3 and (J). The SIP
contains the PSD requirements for
applying the BACT requirement to
greenhouse gas emissions from “anyway
sources” that are necessary at this time.
The application of those requirements is
not impeded by the presence of other
previously-approved provisions
regarding the permitting of Step 2
sources. Accordingly, the Supreme
Court decision and subsequent D.C.
Circuit judgment do not prevent the
EPA’s approval of Wyoming’s
infrastructure SIP as to the requirements
of Elements (C), (D)(i)(I) prong 3, and
.

Finally, we evaluate the PSD program
with respect to current requirements for
PM, 5. In particular, on May 16, 2008,
the EPA promulgated the rule,
“Implementation of the New Source
Review Program for Particulate Matter
Less Than 2.5 Micrometers (PM,5)” (73
FR 28321) (2008 Implementation Rule).
On October 20, 2010 the EPA
promulgated the rule, “Prevention of
Significant Deterioration (PSD) for
Particulate Matter Less Than 2.5
Micrometers (PM, s) Increments,
Significant Impact Levels (SILs) and
Significant Monitoring Concentration
(SMC)” (75 FR 64864). The EPA regards
adoption of these PM, s rules as a
necessary requirement when assessing a
PSD program for the purposes of
Element (C).

On January 4, 2013, the U.S. Court of
Appeals, in Natural Resources Defense
Council v. EPA, 706 F.3d 428 (D.C. Cir.
2013), issued a judgment that remanded
the EPA’s 2007 and 2008 rules
implementing the 1997 PM, s NAAQS.
The court ordered the EPA to
“repromulgate these rules pursuant to
Subpart 4 consistent with this opinion.”
Id. at 437. Subpart 4 of part D, Title 1
of the CAA establishes additional
provisions for particulate matter
nonattainment areas.

The 2008 Implementation Rule
addressed by Natural Resources Defense
Council, “Implementation of New
Source Review (NSR) Program for

Particulate Matter Less Than 2.5
Micrometers (PM,s),” (73 FR 28321,
May 16, 2008), promulgated NSR
requirements for implementation of
PM; s in nonattainment areas
(nonattainment NSR) and attainment/
unclassifiable areas (PSD). As the
requirements of Subpart 4 only pertain
to nonattainment areas, the EPA does
not consider the portions of the 2008
Implementation Rule that address
requirements for PM, s attainment and
unclassifiable areas to be affected by the
court’s opinion. Moreover, the EPA does
not anticipate the need to revise any
PSD requirements promulgated in the
2008 Implementation Rule in order to
comply with the court’s decision.
Accordingly, the EPA’s proposed
approval of Wyoming’s infrastructure
SIP as to Elements (C), (D)(i)(II) prong 3,
and (J) with respect to the PSD
requirements promulgated by the 2008
Ozone Implementation rule does not
conflict with the court’s opinion.

The court’s decision with respect to
the NNSR requirements promulgated by
the 2008 Implementation Rule also does
not affect the EPA’s action on the
present infrastructure action. The EPA
interprets the Act to exclude
nonattainment area requirements,
including requirements associated with
a NNSR program, from infrastructure
SIP submissions due three years after
adoption or revision of a NAAQS.
Instead, these elements are typically
referred to as nonattainment SIP or
attainment plan elements, which would
be due by the dates statutorily
prescribed under subpart 2 through 5
under part D, extending as far as 10
years following designations for some
elements.

The second PSD requirement for
PM: 5 is contained in the EPA’s October
20, 2010 rule, “Prevention of Significant
Deterioration (PSD) for Particulate
Matter Less Than 2.5 Micrometers
(PM> s)—Increments, Significant Impact
Levels (SILs) and Significant Monitoring
Concentration (SMC)” (75 FR 64864).
The EPA regards adoption of the PM, s
increments as a necessary requirement
when assessing a PSD program for the
purposes of Element (C). On July 25,
2011 (76 FR 44265), the EPA approved
SIP revisions that revised Wyoming’s
PSD program which incorporated the
2008 Implementation Rule. The EPA
approved revisions to reflect the 2010
PM, 5 Increment Rule on December 6,
2013 (78 FR 73445). Therefore,
Wyoming’s SIP approved PSD program
meets current requirements for PM; s.

Therefore, the EPA is proposing to
approve Wyoming’s infrastructure SIP
for the 2015 ozone NAAQS with respect
to the requirement in section

110(a)(2)(C) to include a PSD permitting
program in the SIP that covers the
requirements for all regulated NSR
pollutants as required by part C of the
Act.

The State has a SIP-approved minor
NSR program, adopted under section
110(a)(2)(C) of the Act. The minor NSR
program is found in Chapter 6, Section
2 of the WAQSR. The EPA previously
approved Wyoming’s minor NSR
program into the SIP (at that time as
Chapter 1, Section 21), and has
subsequently approved revisions to the
program, and at those times there were
no objections to the provisions of this
program. (See, for example, 47 FR 5892,
February 9, 1982). Since then, the State
and the EPA have relied on the State’s
existing minor NSR program to assure
that new and modified sources not
captured by the major NSR permitting
program do not interfere with
attainment and maintenance of the
NAAQS.

Therefore, based on the foregoing, the
EPA is proposing to approve Wyoming’s
infrastructure SIP for the 2015 ozone
NAAQS with respect to the general
requirement in section 110(a)(2)(C) to
include a program in the SIP that
regulates the enforcement of control
measures in the SIP, and the
modification and construction of any
stationary source as necessary to assure
that the NAAQS are achieved.

(d) Interstate Transport: CAA section
110(a)(2)(D)(i) consists of four separate
elements, or “prongs.” CAA section
110(a)(2)(D)()(I) requires SIPs to contain
adequate provisions prohibiting
emissions which will contribute
significantly to nonattainment of the
NAAQS in any other state (prong 1), and
adequate provisions prohibiting
emissions which will interfere with
maintenance of the NAAQS by any
other state (prong 2). CAA section
110(a)(2)(D)(i)(II) requires SIPs to
contain adequate provisions prohibiting
emissions which will interfere with any
other state’s required measures to
prevent significant deterioration of its
air quality (prong 3), and adequate
provisions prohibiting emissions which
will interfere with any other state’s
required measures to protect visibility
(prong 4). This proposed action will not
address the prongs 1 and 2 portions of
the Wyoming 2015 ozone infrastructure
SIP. We will act on these portions of
Wyoming’s infrastructure SIP in a
separate rulemaking action.

The prong 3 (PSD) requirement of
CAA section 110(a)(2)(D)(II) may be met
for all NAAQS by a state’s confirmation
in an infrastructure SIP submission that
new major sources and major
modifications in the state are subject to
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a comprehensive EPA-approved PSD
permitting program in the SIP that
applies to all regulated NSR pollutants
and that satisfies the requirements of the
EPA’s PSD implementation rule(s).®

To meet the prong 4 (visibility)
requirement of CAA section
110(a)(2)(D)(1)(II) under the 2015 ozone
NAAQS, a SIP must address the
potential for interference with visibility
protection caused by ozone, including
precursors. An approved regional haze
SIP that fully meets the regional haze
requirements in 40 CFR 51.308 satisfies
the 110(a)(2)(D)(i)(II) requirement for
visibility protection as it ensures that
emissions from the state will not
interfere with measures required to be
included in other state SIPs to protect
visibility. In the absence of a fully
approved regional haze SIP, a state can
still make a demonstration that satisfies
the visibility requirement section of
110(a)(2)(D)(1)(11).7

CAA section 110(a)(2)(D)(ii) requires
SIPs to include provisions ensuring
compliance with the applicable
requirements of CAA sections 126 and
115 (relating to interstate and
international pollution abatement). CAA
section 126 requires notification to
neighboring states of potential impacts
from a new or modified major stationary
source and specifies how a state may
petition the EPA when a major source
or group of stationary sources in a state
is thought to contribute to certain
pollution problems in another state.
CAA section 115 governs the process for
addressing air pollutants emitted in the
United States that cause or contribute to
air pollution that may reasonably be
anticipated to endanger public health or
welfare in a foreign country.

(i) State’s submission: To address
prong 3 (PSD) for the 2015 ozone
NAAQS, Wyoming references relevant
portions of the Wyoming SIP.
Specifically, the State references
WAQSR Chapter 6, sections 4
(Prevention of significant deterioration),
2 (Permit requirements for construction,
modification, and operation) and 13
(Nonattainment permit requirements).
On the basis of these SIP-approved
provisions, Wyoming concludes that its
SIP is sufficient to meet the prong 3
requirements of CAA section
110(a)(2)(D)E)ID).

To address prong 4 (visibility) for the
2015 ozone NAAQS, Wyoming’s
January 3, 2019 submission pointed to
both its regional haze SIP and WAQSR

6 See 2013 Memo.

7 See 2013 Memo. In addition, the EPA approved
the visibility requirement of 110(a)(2)(D)(i) for the
1997 Ozone and PM, s NAAQS for Colorado before
taking action on the State’s regional haze SIP. 76 FR
22036 (April 20, 2011).

Chapter 9, Section 2, “Visibility,” to
certify that the State meets the prong 4
requirements of section
110(a)(2)(D)(i)(II). As explained below,
this information is relevant in
determining whether Wyoming’s SIP
will achieve the emission reductions
that the Western Regional Air
Partnership (WRAP) states mutually
agreed are necessary to avoid interstate
visibility impacts in Class I areas.?

To address CAA section
110(a)(2)(D)(ii), Wyoming states that no
sources within the State are the subject
of an active finding under CAA section
126, and that there are no final findings
under CAA section 115 against
Wyoming with respect to the 2015 8-
hour ozone NAAQS. For these reasons,
Wyoming asserts that its infrastructure
SIP meets the requirements of CAA
section 110(a)(2)(D)(ii) for the 2015 8-
hour ozone NAAQS.

(ii) The EPA’s analysis:

Prong 3: Interference with PSD
measures.

As noted, the PSD portion of section
110(a)(2)(D)(i)(II) may be met by a state’s
confirmation in an infrastructure SIP
submission that new major sources and
major modifications in the state are
subject to a comprehensive EPA-
approved PSD permitting program in
the SIP that applies to all regulated NSR
pollutants and that satisfies the
requirements of the EPA’s PSD
implementation rule(s).? As discussed
in Section IIL.(c)(ii) of this proposed
action, Wyoming has such a program,
and the EPA is therefore proposing to
approve Wyoming’s SIP for the 2015
ozone NAAQS with respect to the
requirement in section 110(a)(2)(C) to
include a permit program in the SIP as
required by part C of the CAA.

As stated in the 2013 Memo, in-state
sources not subject to PSD for any one
or more of the pollutants subject to
regulation under the CAA because they
are in a nonattainment area for a
NAAQS related to those particular
pollutants may also have the potential
to interfere with PSD in an attainment
or unclassifiable area of another state.
One way a state may satisfy prong 3
with respect to these sources is by citing
EPA-approved nonattainment new
source review (NNSR) provisions
addressing any pollutants for which the
state has designated nonattainment
areas. Wyoming has a SIP-approved
NNSR program that ensures regulation
of major sources and major
modifications in nonattainment areas.10

8See 2013 Memo at 34.

9 See 2013 Memo at 31.

10 See WAQSR Chapter 6, Section 13, and also 81
FR 35273, June 2, 2016.

As Wyoming’s SIP meets PSD
requirements for all regulated NSR
pollutants, and contains a fully
approved NNSR program, the EPA is
proposing to approve the infrastructure
SIP submission as meeting the
applicable requirements of prong 3 of
section 110(a)(2)(D)(i) for the 2015
ozone NAAQS.

Prong 4: Interference with measures to
protect visibility.

On January 12, 2011, and April 19,
2012, Wyoming submitted to the EPA
SIP revisions to address the
requirements of the regional haze
program. The EPA approved Wyoming’s
April 19, 2012 submittal and partially
approved Wyoming’s January 12, 2011
submittal in a final action published
December 12, 2012 (77 FR 73926). This
included the EPA’s approval of
Wyoming’s best available retrofit
technology (BART) alternative for SO,
which relied on the State’s participation
in the backstop SO, trading program
under 40 CFR 51.309.11 In a separate
action, the EPA partially approved and
partially disapproved the remainder of
Wyoming’s January 12, 2011 SIP
revision (79 FR 5032, Jan. 30, 2014). In
that action, the EPA disapproved the
following portions of the submittal:
Wyoming’s NOx BART determinations
for five units at three facilities; the
State’s reasonable progress goals;
monitoring, recordkeeping and
reporting requirements; portions of the
long-term strategy, and; the provisions
necessary to review reasonably
attributable visibility improvement. Id.
at 5038. The EPA also promulgated a
final FIP to address these deficiencies.
Id.

The 2013 Memo states that section
110(a)(2)(D)(i)(II)’s prong 4 requirements
can be satisfied by approved SIP
provisions that the EPA has found to
adequately address a state’s contribution
to visibility impairment in other states.
The EPA interprets prong 4 to be
pollutant-specific, such that the
infrastructure SIP submission need only
address the potential for interference
with protection of visibility caused by
the pollutant (including precursors) to
which the new or revised NAAQS
applies. See 2013 Memo at 33.

The 2013 Memo lays out two ways in
which a state’s infrastructure SIP
submittal may satisfy prong 4. As
explained above, one way is through a
state’s confirmation in its infrastructure
SIP submittal that it has an EPA-
approved regional haze SIP in place.

11 Wyoming’s “Western Backstop Sulfur Dioxide
Trading Program’ can be found in Wyoming Air
Quality Standards and Regulations (WAQSR)
Chapter 14, Section 2.
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This approval option is not available in
this case due to the disapproval and FIP
of portions of the Wyoming Regional
Haze SIP, as discussed previously.
Alternatively, in the absence of a fully
approved regional haze SIP, a state can
make a demonstration in its
infrastructure SIP submittal that
emissions within its jurisdiction do not
interfere with other states’ plans to
protect visibility. Such a submittal
should point to measures in the SIP that
limit visibility-impairing pollutants and
ensure that the resulting reductions
conform to any mutually agreed
emission reductions under the relevant
regional haze Regional Planning
Organization (RPO) process.12

WDEQ worked through its RPO, the
WRAP, to develop strategies to address
regional haze. To help states in
establishing reasonable progress goals
for improving visibility in Class I areas,
the WRAP modeled future visibility
conditions based on the mutually agreed
emissions reductions from each state.
The WRAP states then relied on this
modeling in setting their respective
reasonable progress goals. If the
emissions reductions from measures in
Wyoming’s SIP were to conform with
the level of emission reductions the
State agreed to include in the WRAP
modeling, this would be sufficient for
the Wyoming SIP to meet the prong 4
visibility requirement of CAA section
110(a)(2)(D)(1)(II). However, the EPA
cannot rely on the emissions reductions
from sources subject to BART and
reasonable progress that are in the FIP
rather than the Wyoming SIP. For this
reason, the emission reductions in the
Wyoming SIP are less than those
included in the WRAP modeling, and
therefore the EPA does not consider the
State’s participation in the RPO process
as satisfying the prong 4 requirements.

The EPA is proposing to disapprove
Wyoming’s prong 4 infrastructure SIP
for the 2015 ozone NAAQS. The EPA’s
disapproval of Wyoming’s NOx BART
determination in our January 30, 2014
final rulemaking included the specific
disapproval of the NOx control
measures the State submitted for
PacifiCorp Dave Johnston Unit 3,
PacifiCorp Wyodak Unit 1, and Basin
Electric Laramie River Units 1, 2 and 3
(See 79 FR 5038). The EPA recently
updated the BART determination and
associated emission limits for Laramie
River Units 1, 2 and 3 for the Wyoming
regional haze FIP. (See 84 FR 22711).
However, because this BART

12 See id. at 34, and also 76 FR 22036 (April 20,
2011) containing EPA’s approval of the visibility
requirement of 110(a)(2)(D)(i)(II) based on a
demonstration by Colorado that did not rely on the
Colorado Regional Haze SIP.

determination remains in the FIP rather
than in Wyoming’s SIP, the EPA cannot
rely on any of these emissions
reductions for the purposes of finding
that the Wyoming SIP satisfies the
requirements of prong 4.

As noted, Wyoming referenced both
its Regional Haze SIP and WAQSR
Chapter 9, Section 2 as justification for
the approvability of prong 4 for the 2015
ozone NAAQS. Because the WDEQ did
not provide an alternative
demonstration that its SIP contains
measures to limit NOx emissions in
accordance with the emission
reductions it agreed to under the
WRAP,13 the EPA’s disapproval of
portions of Wyoming’s NOx BART
determination means that Wyoming’s
SIP does not include measures needed
to ensure that its emissions will not
interfere with other states’ plans to
protect visibility from the effects of
NAAQS pollutants impacted by NOx.
Specifically, NOx is a precursor of
ozone, and is also a term which refers
to both nitrogen oxide (NO) and
nitrogen dioxide (NO,). The EPA is
therefore proposing to disapprove prong
4 of Wyoming’s infrastructure SIP with
regard to the 2015 ozone NAAQS.

If the EPA disapproves an
infrastructure SIP for prong 4, as we are
proposing, a FIP obligation will be
created. However, as noted previously,
the EPA has promulgated a FIP for
Wyoming that corrects all regional haze
SIP deficiencies (79 FR 5032, January
30, 2014). Therefore, there will be no
additional practical consequences from
the disapproval for WDEQ, the sources
within its jurisdiction, or the EPA, and
the EPA will not be required to take
further action with respect to these
prong 4 disapprovals, if finalized,
because the FIP already in place would
satisfy the requirements with respect to
prong 4 (See 2013 Memo at 34-35).
Additionally, since the infrastructure
SIP submission is not required under
part D of title I or in response to a SIP
call under CAA section 110(k)(5),
mandatory sanctions under CAA section
179 would not apply.

110(a)(2)(D)(ii): Interstate and
international transport provisions.

In the EPA’s assessment of CAA
section 110(a)(2)(D)(ii), we reviewed the
information presented by Wyoming in
its 2015 Ozone infrastructure SIP
submission, as well as relevant portions
of the EPA-approved Wyoming SIP. As
required by 40 CFR 51.166(q)(2)(iv),
Wyoming’s SIP-approved PSD program
requires major new or modified sources

13 The Visibility section of WAQSR Chapter 9,
Section 2 does not address NOx emissions
reductions.

to provide notice to states whose air
quality may be impacted by the
emissions of sources subject to PSD.14
This suffices to meet the notice
requirement of section 126(a). Wyoming
also has no pending obligations under
sections 126(c) or 115(b) of the CAA.
Therefore, the Wyoming SIP currently
meets the requirements of those
sections. For these reasons, the EPA is
proposing to find that the Wyoming SIP
meets the requirements of CAA section
110(a)(2)(D)(ii) for the 2015 ozone
NAAQS.

(e) Adequate resources: Section
110(a)(2)(E)(i) requires states to provide
necessary assurances that the state will
have adequate personnel, funding, and
authority under state law to carry out
the SIP (and is not prohibited by any
provision of federal or state law from
carrying out the SIP or portion thereof).
Section 110(a)(2)(E)(ii) requires each
state to comply with the requirements
respecting state boards under CAA
section 128. Section 110(a)(2)(E)(iii)
requires states to ‘““provide necessary
assurances that, where the State has
relied on a local or regional government,
agency, or instrumentality for the
implementation of any [SIP] provision,
the State has responsibility for ensuring
adequate implementation of such [SIP]
provision.”

The State’s submission and the EPA’s
analysis:

Sub-elements (i) and (iii): Adequate
personnel, funding, and legal authority
under state law to carry out its SIP, and
related issues.

The provisions contained in Articles
1 and 2 of the Wyoming Environmental
Quality Act (WEQA) (Chapter 11, Title
35 of the Wyoming Statutes) give the
State adequate authority to carry out its
SIP obligations with respect to the 2015
ozone NAAQS.

With respect to funding, the State
receives sections 103 and 105 grant
funds through its PPA along with
required state matching funds to
provide the funding necessary to carry
out Wyoming’s SIP requirements.
Wyoming’s PPA (available within this
docket) with the EPA documents
resources needed to carry out agreed
upon environmental program goals,
measures, and commitments, including
developing and implementing
appropriate SIPs for all areas of the
State. Annually, states update these
grant commitments based on current SIP
requirements, air quality planning, and
applicable requirements related to the
NAAQS. Furthermore, WAQSR Chapter
6, Section 2(a)(v), Permit for
construction, modification, operation,

14 See WAQSR Chapter 6, Section 2.
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requires the owner and operator of each
new major source or major modification
to pay a fee sufficient to cover the cost
of reviewing and acting on permit
applications. Collectively, these rules
and commitments provide evidence that
the WDEQ has adequate personnel (see
non-regulatory document, Resource
Document, cited in Wyoming’s
certifications), funding and legal
authority to carry out the State’s
Implementation Plan and related issues.

With respect to section
110(a)(2)(E)(iii), the State does not rely
upon any other local or regional
government, agency, or instrumentality
for implementation of the SIP.
Therefore, we propose to approve
Wyoming’s SIP as meeting the
requirements of section 110(a)(2)(E)(i)
and (E)(iii) for the 2015 ozone NAAQS.

Sub-element (ii): State boards.

Section 110(a)(2)(E)(ii) requires each
state’s SIP to contain provisions that
comply with the requirements of section
128 of the CAA. Section 128 requires
SIPs to contain two explicit
requirements: (i) That any board or body
which approves permits or
enforcements orders under the CAA
shall have at least a majority of members
who represent the public interest and do
not derive a significant portion of their
income from persons subject to such
permits and enforcement orders; and (ii)
that any potential conflicts of interest by
members of such board or body or the
head of an executive agency with
similar powers be adequately
disclosed.”

On May 31, 2016, the EPA received a
submission from the State of Wyoming
to address the requirements of section
128 by adopting revisions to Chapter 1,
Section 16 of the WDEQ’s General Rules
of Practice and Procedure. The
Wyoming Environmental Quality
Council approved these revisions on
March 2, 2016. These rules address
board composition and conflict of
interest requirements of section
128(a)(1) and (2). We approved this new
rule language as meeting the
requirements of section 128 for the
reasons explained in more detail in the
notice proposing our approval.15

Based on our prior approval of
Wyoming’s section 128 submission, we
propose to approve Wyoming’s
infrastructure SIP with respect to the
requirements of Section 110(a)(2)(E)(ii)
for 2015 ozone NAAQS.

(f) Stationary source monitoring
system: Section 110(a)(2)(F) requires the
SIP to require, as may be prescribed by

15 EPA’s proposed rule notice (81 FR 78536, Nov.
8, 2016) and EPA’s final rule notice (82 FR 18992
Apr. 25, 2017).

the EPA: (i) The installation,
maintenance, and replacement of
equipment, and the implementation of
other necessary steps, by owners or
operators of stationary sources to
monitor emissions from such sources;
(ii) Periodic reports on the nature and
amounts of emissions and emissions-
related data from such sources; and (iii)
Correlation of such reports by the state
agency with any emission limitations or
standards established pursuant to the
Act, which reports shall be available at
reasonable times for public inspection.

The State’s submission and the EPA’s
analysis: Wyoming’s SIP approved
monitoring provision cited by Wyoming
in its certifications (WAQSR Chapter 6,
Section 2, Permit requirements for
construction, modification, and
operation), pertains to its program of
periodic emission testing and plant
inspections of stationary sources, and
related testing requirements and
protocols (including periodic reporting)
to assure compliance with emissions
limits. WAQSR Chapter 7, Section 2
(Continuous Monitoring requirements
for existing sources) requires certain
sources to install and maintain
continuous emission monitors to assure
compliance with emission limitations.
Furthermore, WAQSR Chapter 8,
Section 5 (Ozone nonattainment
emission inventory rule) pertains to
facilities or sources operating in ozone
nonattainment area(s) and requires each
emission inventory to include specific
reporting and recordkeeping
requirements.

Furthermore, Wyoming is required to
submit emissions data to the EPA for
purposes of the National Emissions
Inventory (NEI), as detailed above.
Wyoming made its last update to the
NEI in January 17, 2019. The EPA
compiles the emissions data,
supplementing it where necessary, and
releases it to the general public through
the website http://www.epa.gov/ttn/
chief/eiinformation.html.

Based on the analysis above, we
propose to approve Wyoming’s SIP as
meeting the requirements of CAA
section 110(a)(2)(F) for the 2015 ozone
NAAQS.

(g) Emergency powers: Section
110(a)(2)(G) of the CAA requires
infrastructure SIPs to “provide for
authority comparable to that in [CAA
Section 303] and adequate contingency
plans to implement such authority.”

Under CAA section 303, the
Administrator has authority to
immediately restrain an air pollution
source that presents an imminent and
substantial endangerment to public
health or welfare, or the environment. If
such action may not practicably assure

prompt protection, then the
Administrator has authority to issue
temporary administrative orders to
protect the public health or welfare, or
the environment, and such orders can
be extended if the EPA subsequently
files a civil suit.

The State’s submission and the EPA’s
analysis: Wyoming’s SIP certification
with regard to the section 110(a)(2)(G)
requirements cite the EPA approved
provisions (WAQSR Chapter 12, Section
2, Air pollution emergency episodes)
which establish a basis for the Division
to issue notices to the public relating to
levels of air pollution from ‘‘alerts,”
“warnings,” and “‘emergencies’ to
prevent ‘“‘a substantial threat to the
health of persons” if “such [pollution]
levels are sustained or exceeded” in
places that are attaining or have attained
such pollution levels. Sections 35-11—
115(a) and (b) of the WEQA also
provides the Director power to issue
emergency orders “to reduce or
discontinue immediately the actions
causing the condition of pollution” and
institute ““a civil action for immediate
injunctive relief to halt any activity”
presenting an “immediate and
substantial danger to human or animal
health or safety.”

Furthermore, as stated in Wyoming’s
2015 ozone certification, WEQA Section
35-11-901(a) authorizes the WDEQ to
seek a penalty or injunction from a court
of competent jurisdiction for “[alny
person who violates, or any director,
officer or agent of a corporate permittee
who willfully and knowingly
authorizes, orders or carries out the
violation of any provision of this act, or
any rule, regulation, standard or permit
adopted hereunder or who violates any
determination or order of the council
pursuant to this act or any rule,
regulation, standard permit, license or
variance. . . .”

While no single Wyoming statute
mirrors the authorities of CAA section
303, we propose to find that the
combination of WEQA and WAQSR
provisions previously discussed provide
for authority comparable to section 303.
Section 303 authorizes the
Administrator to immediately bring suit
to restrain and issue emergency orders
when necessary, and to take prompt
administrative action against any person
causing or contributing to air pollution
that presents an imminent and
substantial endangerment to public
health or welfare, or the environment.

Therefore, we propose that
Wyoming’s SIP submittals sufficiently
meet the authority requirement of CAA
section 110(a)(2)(G) because they
demonstrate that Wyoming has
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authority comparable to CAA section
303.

States must also have adequate
contingency plans adopted into their
SIP to implement the air agency’s
emergency episode authority (as
previously discussed). The requirements
for contingency plans are set forth in 40
CFR part 51, subpart H. Wyoming
currently has two regions classified as
priority II for particulate matter:
Cheyenne Intrastate and Casper
Intrastate. See 40 CFR 52.2621; see also
37 FR 10842. None of the State’s regions
have been classified as a priority I
region for any pollutant. Id. Wyoming’s
Emergency Episode Plan and air
pollution emergency rules (WAQSR
Chapter 12, Section 2, Air pollution
emergency episodes) address PM;, and
SO,; establish stages of episode criteria;
provide for public a proclamation
whenever any episode stage has been
determined to exist; and specify
emission control actions to be taken at
each episode stage. EPA approved
Wyoming’s Emergency Episode Plan
and air pollution emergency rules on
May 31, 1972 (37 FR 10842).

Based on the above analysis, we
propose approval of Wyoming’s SIP as
meeting the requirements of CAA
section 110(a)(2)(G) for the 2015 ozone
NAAQS.

(h) Future SIP revisions: Section
110(a)(2)(H) requires that SIPs provide
for revision of such plan: (i) From time
to time as may be necessary to take
account of revisions of such national
primary or secondary ambient air
quality standard or the availability of
improved or more expeditious methods
of attaining such standard; and (ii),
except as provided in paragraph (3)(C),
whenever the Administrator finds on
the basis of information available to the
Administrator that the SIP is
substantially inadequate to attain the
NAAQS which it implements or to
otherwise comply with any additional
requirements under this [Act].

The State’s submission and the EPA’s
analysis: The general provisions in
section 35—-11-109 and the particular
provision in section 35—11-202 of the
Wyoming Statutes, gives the Director
sufficient authority to revise the SIP as
specified by CAA section 110(a)(2)(H).
Therefore, we propose to approve
Wyoming’s SIP as meeting the
requirements of CAA section
110(a)(2)(H) for the 2015 ozone NAAQS.

(i) CAA § 110(a)(2)(I): Nonattainment
Area Plan Revision Under Part D: There
are two elements identified in CAA
section 110(a)(2) not governed by the
three-year submission deadline of CAA
section 110(a)(1) because SIPs
incorporating necessary local

nonattainment area controls are due on
nonattainment area plan schedules
pursuant to section 172 and the various
pollutant-specific subparts 2 through 5
of part D. These are submissions
required by: (i) CAA section 110(a)(2)(C)
to the extent that subsection refers to a
permit program as required in part D,
title I of the CAA; and (ii) section
110(a)(2)(I) which pertain to the
nonattainment planning requirements of
part D, title I of the CAA. As a result,
this action does not address CAA
section 110(a)(2)(C) with respect to
NNSR or CAA section 110(a)(2)(I).

(j) CAA § 110(a)(2)(]): Consultation
with government officials, public
notification, PSD and visibility
protection: CAA section 110(a)(2)(])
requires states to provide a process for
consultation with local governments
and Federal Land Managers (FLMs)
pursuant to CAA section 121. CAA
section 110(a)(2)(J) further requires
states to notify the public if NAAQS are
exceeded in an area and to enhance
public awareness of measures that can
be taken to prevent exceedances
pursuant to CAA section 127. Lastly,
CAA section 110(a)(2)(J) requires states
to meet applicable requirements of part
C, title I of the CAA related to
prevention of significant deterioration
and visibility protection.

(i) State’s submission: The Wyoming
submission references the following
laws and regulations relating to
consultation with identified officials on
certain air agency actions: public
notification; prevention of significant
deterioration; and visibility protection:

e Consultation SIP Document,
approved by the EPA (44 FR 38473, July
2,1979);

e Public Notification of Air Quality
SIP Document, approved by the EPA (44
FR 38473, July 2, 1979);

e Wyoming SIP for Class I Visibility
Protection SIP Document, approved by
the EPA (54 FR 6912, February 15,
1989);

e WAQSR, Section 28, Visibility;

e WAQSR, Section 28, Visibility,
Chapter 6, Section 4, Prevention of
significant deterioration; and

e WAQSR, Section 28, Visibility,
Chapter 9, Section 2, Visibility.

(if) The EPA’s analysis: Wyoming has
demonstrated that it has the authority
and rules in place to provide a process
of consultation with general purpose
local governments, designated
organizations of elected officials of local
governments and any FLM having
authority over federal land to which the
SIP applies, consistent with the
requirements of CAA section 121 (see
(44 FR 38473, July 2, 1979); and
Wyoming’s non-regulatory document,

Intergovernmental Cooperation (37 FR
10842, May 31, 1972). Moreover, the
non-regulatory document, Public
Notification of Air Quality, approved by
the EPA on July 2, 1979 (44 FR 38473),
meets the general requirements of CAA
section 127 to notify the public when
the NAAQS have been exceeded.

Addressing the requirement in CAA
section 110(a)(2)(J) that the SIP meet the
applicable requirements of part C, title
I of the CAA, we have evaluated this
requirement in the context of CAA
section 110(a)(2)(C). The EPA most
recently approved revisions to
Wyoming’s PSD program on October 12,
2016 (81 FR 70362), updating the
program for current Federal
requirements. Therefore, we are
proposing to approve the Wyoming SIP
as meeting the requirements of CAA
section 110(a)(2)(J) with respect to PSD
for the 2015 ozone NAAQS.

With regard to applicable visibility
protection requirements, the EPA
recognizes that states are subject to
visibility and regional haze program
requirements under part C of the Act. In
the event of the establishment of a new
NAAQS, however, the visibility and
regional haze program requirements
under part C do not change.
Consequently, we find that there is no
new applicable requirement relating to
visibility triggered under CAA section
110(a)(2)(J) when a new NAAQS
becomes effective.

Based on the above analysis, we are
proposing to approve the Wyoming SIP
as meeting the requirements of CAA
section 110(a)(2)(J) for the 2015 ozone
NAAQS.

(k) CAA § 110(a)(2)(K): Air Quality
and Modeling/Data: CAA section
110(a)(2)(K) requires that SIPs provide
for (i) the performance of air quality
modeling as the Administrator may
prescribe for the purpose of predicting
the effect on ambient air quality of any
emissions of any air pollutant for which
the Administrator has established a
NAAQS, and (ii) the submission, upon
request, of data related to such air
quality modeling to the Administrator.

The EPA’s requirements for air quality
modeling for criteria pollutants are
found in 40 CFR part 51, Appendix W,
Guideline on Air Quality Models. On
January 17, 2017 (82 FR 5182), the EPA
revised Appendix W, effective February
16, 2017. The Federal Register notice
stated: “For all regulatory applications
covered under the Guideline, except for
transportation conformity, the changes
to the appendix A preferred models and
revisions to the requirements and
recommendations of the Guideline must
be integrated into the regulatory
processes of respective reviewing
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authorities and followed by applicants
by no later than January 17, 2018.”

(i) State’s submission: The Wyoming
submission refers to the following rules
and regulations that provide for NAAQS
pollutant air quality modeling and the
submission of such data to the EPA:

e WAQSR, chapter 6, section 2,
Permit requirements for construction,
modification, and operation; and

e WAQSR, chapter 6, section 4,
Prevention of significant deterioration.

(ii) The EPA’s analysis: Wyoming’s
PSD program requires that estimates of
ambient air concentrations are based on
applicable air quality models specified
in appendix W of 40 CFR part 51, and
that modification or substitution of a
model specified in appendix W must be
approved by the Administrator (see
WAQSR Chapter 6, Section 2(b)(iv)).
Section 14 of Chapter 6, as last
approved by the EPA on September 28,
2018 (83 FR 47564), specifies an
incorporation by reference date of July
1, 2017 for all references to the CFR,
including appendices, throughout
Chapter 6. Thus, Wyoming’s approved
PSD program applies the recent
revisions to Appendix W described
above.

Additionally, WAQSR Chapter 6,
Section 2(f)(iv) authorizes the AQD
Administrator to impose any reasonable
conditions upon an approval to
construct, modify or operate, including
modeling “to determine the effect which
emissions from a source may have, or is
having, on air quality in any area which
may be affected by emissions from such
source.” Additionally, WEQA 35-11—
1101(b) and Wyoming’s PPA with the
EPA provide Wyoming the authority to
submit air quality modeling data to the
Administrator. As a result, the SIP
provides for such air quality modeling
as the Administrator has prescribed.

Based on the above information, we
are proposing to approve the Wyoming
SIP as meeting the requirements of CAA
section 110(a)(2)(K) for the 2015 ozone
NAAQS.

(I) CAA § 110(a)(2)(L): Permitting
Fees: CAA section 110(a)(2)(L) directs
SIPs to require each major stationary
source to pay permitting fees to cover
the cost of reviewing, approving,
implementing and enforcing a permit.

(i) State’s submission: The Wyoming
submission refers to the SIP, and the
following WAQSR, and WEQA
regulations as authority to require each
major stationary source to pay
permitting fees to cover the cost of
reviewing, approving, implementing
and enforcing a permit:

e WAQSR, Chapter 6, Section 2; and

e WEQA, Section 35-11-211(a).

(ii) The EPA’s analysis: The WAQSR
Chapter 6 regulations, approved by the
EPA on August 27, 2004 (69 FR 44965),
provide for construction, modification,
operation, and operating requirements,
and include permit fee assessment
provisions. Additionally, the WEQA
regulations require that permit fees
cover the direct and indirect costs of
reviewing, acting upon, implementing
and enforcing a permit; therefore, the
EPA is proposing that Wyoming has
satisfied the requirements of CAA
section 110(a)(2)(L) for the 2015 ozone
NAAQS.

(m) CAA § 110(a)(2)(M): Consultation/
Participation by Affected Local Entities:
CAA section 110(a)(2)(M) requires states
to provide for consultation and
participation in SIP development by
local political subdivisions affected by
the SIP.

(i) State’s submission: Wyoming cited
the following non-regulatory document,
Intergovernmental Cooperation
Document, approved by the EPA on
May 31, 1972 (37 FR 10842) as state
approved regulations that meet the
requirements to provide for consultation
and participation with local political
subdivisions during SIP development.

(ii) The EPA’s analysis: The document
cited by Wyoming confers power to
WDEQ to “advise, consult, and
cooperate with agencies of the United
States, and political subdivisions of this
state and industries and other effective
groups in this state in furtherance of the
proposals of this act.” Therefore, we
find that Wyoming’s submittal meets the
requirements of CAA Section
110(a)(2)(M) for the 2015 ozone
NAAQS.

IV. Proposed Action

In today’s rulemaking, we are
proposing approval for multiple
elements of the infrastructure SIP
requirements for the 2015 ozone
NAAQS for Wyoming’s infrastructure
SIP submittal. Our proposed actions by
element of section 110(a)(2) are
contained in Table 1 below.

The EPA is proposing to approve
Wyoming’s January 3, 2019 SIP
submission for the following CAA
section 110(a)(2) infrastructure elements
for the 2015 ozone NAAQS: (A), (B), (C),
(D)(i)(II) Prong 3 Interstate transport—
prevention of significant deterioration,
(D)(ii), (E), (F), (G), (H), (J), (K), (L), and
(M). The EPA is not taking action at this
time on (D)(i)(I) Prong 1 Interstate
transport—significant contribution, and
(D)(i)(I) Prong 2 Interstate transport—
interference with maintenance; we
intend to address (D)(i)(I) Prongs 1 and
2 in a separate, future action. The EPA
is also proposing to disapprove (D)(i)(II)

Prong 4 Interstate transport—visibility.
As noted, finalization of the prong 4
disapproval would not have additional
practical consequences for the State or
the EPA because the FIP already in
place would satisfy the prong 4
requirements for this NAAQS.

Table 1—Infrastructure Elements That
the EPA Is Proposing to Act on

In the table below, the key is as
follows:

A—Approve.

D—Disapprove.

NA—No Action. We intend to address
the element in a separate rulemaking
action.

2015 Ozone NAAQS

infrastructure SIP elements Wyoming

(A): Emission Limits and Other | A
Control Measures.
(B): Ambient Air Quality Moni- | A
toring/Data System.
(C): Program for Enforcement of | A
Control Measures.

(D)(i)(1): Prong 1 Interstate Trans- | NA
port—significant contribution.
(D)(i)(1): Prong 2 Interstate Trans- | NA

port—interference with mainte-
nance.

(D)(@i)(I): Prong 3 Interstate | A
Transport—prevention of signifi-
cant deterioration.

D)(@i)(): Prong 4
Transport—uvisibility.

(D)(ii): Interstate and International | A
Pollution Abatement.

Interstate | D

(E): Adequate Resources ............. A

(F): Stationary Source Monitoring | A
System.

(G): Emergency Episodes e | A

(H): Future SIP revisions
(J): Consultation with Government | A
Officials, Public  Notification,
PSD and Visibility Protection.
(K): Air Quality and Modeling/ | A
Data.
(L): Permitting Fees .......ccceeueeneee. A
(M): Consultation/Participation by | A
Affected Local Entities.

V. Statutory and Executive Order
Reviews

Under the CAA, the Administrator is
required to approve a SIP submission
that complies with the provisions of the
Act and applicable Federal regulations.
42 U.S.C. 7410(k); 40 CFR 52.02(a).
Thus, in reviewing SIP submissions, the
EPA’s role is to approve state choices,
provided that they meet the criteria of
the CAA. Accordingly, this action
merely proposes to approve state law as
meeting Federal requirements and does
not impose additional requirements
beyond those imposed by state law. For
that reason, this action:

e Is not a “significant regulatory
action” subject to review by the Office
of Management and Budget under
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Executive Orders 12866 (58 FR 51735,
October 4, 1993) and 13563 (76 FR 3821,
January 21, 2011);

e Is not an Executive Order 13771 (82
FR 9339, February 2, 2017) regulatory
action because SIP approvals are
exempted under Executive Order 12866;

¢ Does not impose an information
collection burden under the provisions
of the Paperwork Reduction Act (44
U.S.C. 3501 et seq.);

e Is certified as not having a
significant economic impact on a
substantial number of small entities
under the Regulatory Flexibility Act (5
U.S.C. 601 et seq.);

¢ Does not contain any unfunded
mandate or significantly or uniquely
affect small governments, as described
in the Unfunded Mandates Reform Act
of 1995 (Pub. L. 104—4);

¢ Does not have Federalism
implications as specified in Executive
Order 13132 (64 FR 43255, August 10,
1999);

¢ Is not an economically significant
regulatory action based on health or
safety risks subject to Executive Order
13045 (62 FR 19885, April 23, 1997);

e Is not a significant regulatory action
subject to Executive Order 13211 (66 FR
28355, May 22, 2001);

e Is not subject to requirements of
section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (15 U.S.C. 272 note) because
application of those requirements would
be inconsistent with the CAA; and

¢ Does not provide the EPA with the
discretionary authority to address, as
appropriate, disproportionate human
health or environmental effects, using
practicable and legally permissible
methods, under Executive Order 12898
(59 FR 7629, February 16, 1994).

In addition, the SIP is not approved
to apply on any Indian reservation land
or in any other area where the EPA or
an Indian tribe has demonstrated that a
tribe has jurisdiction. In those areas of
Indian country, the proposed rule does
not have tribal implications and will not
impose substantial direct costs on tribal
governments or preempt tribal law as
specified by Executive Order 13175 (65
FR 67249, November 9, 2000).

List of Subjects in 40 CFR Part 52

Environmental protection, Air
pollution control, Carbon monoxide,
Incorporation by reference,
Intergovernmental relations,
Greenhouse gases, Lead, Nitrogen
dioxide, Ozone, Particulate matter,
Reporting and recordkeeping
requirements, Sulfur oxides, Volatile
organic compounds.

Authority: 42 U.S.C. 7401 et seq.

Dated: November 26, 2019.
Gregory Sopkin,
Regional Administrator, EPA Region 8.
[FR Doc. 2019-26028 Filed 12—3-19; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 52

[EPA-R03-OAR-2019-0162; FRL-10002—-
85-Region 3]

Approval and Promulgation of Air
Quality Implementation Plans; Virginia;
Infrastructure Requirements for the
2015 Ozone National Ambient Air
Quality Standard

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Proposed rule.

SUMMARY: The Environmental Protection
Agency (EPA) is proposing to approve a
state implementation plan (SIP) revision
formally submitted by the
Commonwealth of Virginia. Whenever
EPA promulgates a new or revised
national ambient air quality standard
(NAAQS or standard), the Clean Air Act
(CAA) requires states to make SIP
submissions to provide for the
implementation, maintenance, and
enforcement of the NAAQS. The
infrastructure requirements are designed
to ensure that the structural components
of each state’s air quality management
program are adequate to meet the state’s
responsibilities under the CAA. Virginia
has formally submitted a SIP revision
addressing the following infrastructure
elements, or portions thereof, of section
110(a) of the CAA for the 2015 ozone
NAAQS: CAA section 110(a)(2)(A), (B),
(@), (D)A)ID, D(i), (E), (F), (G), (H), (),
(K), (L), and (M). EPA is proposing to
approve Virginia’s submittal addressing
the infrastructure requirements for the
2015 ozone NAAQS in accordance with
the requirements of section 110(a) of the
CAA.

DATES: Written comments must be
received on or before January 3, 2020.
ADDRESSES: Submit your comments,
identified by Docket ID No. EPA-R03—
OAR-2019-0162 at https://
www.regulations.gov, or via email to
spielberger.susan@epa.gov. For
comments submitted at Regulations.gov,
follow the online instructions for
submitting comments. Once submitted,
comments cannot be edited or removed
from Regulations.gov. For either manner
of submission, EPA may publish any
comment received to its public docket.
Do not submit electronically any
information you consider to be

confidential business information (CBI)
or other information whose disclosure is
restricted by statute. Multimedia
submissions (audio, video, etc.) must be
accompanied by a written comment.
The written comment is considered the
official comment and should include
discussion of all points you wish to
make. EPA will generally not consider
comments or comment contents located
outside of the primary submission (i.e.
on the web, cloud, or other file sharing
system). For additional submission
methods, please contact the person
identified in the FOR FURTHER
INFORMATION CONTACT section. For the
full EPA public comment policy,
information about CBI or multimedia
submissions, and general guidance on
making effective comments, please visit
https://www.epa.gov/dockets/
commenting-epa-dockets.

FOR FURTHER INFORMATION CONTACT: Sara
Calcinore, Planning & Implementation
Branch (3AD30), Air & Radiation
Division, U.S. Environmental Protection
Agency, Region III, 1650 Arch Street,
Philadelphia, Pennsylvania 19103. The
telephone number is (215) 814—2043.
Ms. Calcinore can also be reached via
electronic mail at calcinore.sara@
epa.gov.

SUPPLEMENTARY INFORMATION:

I. Background

Under the CAA, EPA establishes
NAAQS for criteria pollutants to protect
human health and the environment. In
response to scientific evidence linking
ozone exposure to adverse health
effects, EPA promulgated the first ozone
NAAQS, the 0.12 parts per million
(ppm) 1-hour ozone NAAQS, in 1979.
44 FR 8202 (February 8, 1979). The CAA
requires EPA to review and reevaluate
the NAAQS every five years in order to
consider updated information regarding
the effects of the criteria pollutants on
human health and the environment. On
July 18, 1997, EPA promulgated a
revised ozone NAAQS, referred to as the
1997 ozone NAAQS, of 0.08 ppm
averaged over eight hours. 62 FR 38855.
This 8-hour ozone NAAQS was
determined to be more protective of
public health than the previous 1979 1-
hour ozone NAAQS. In 2008, EPA
strengthened the 8-hour ozone NAAQS
from 0.08 to 0.075 ppm, referred to as
the 2008 ozone NAAQS. See 73 FR
16436 (March 27, 2008). On October 26,
2015, EPA issued a final rule
strengthening both the primary and
secondary ozone NAAQS for ground-
level ozone to 0.070 ppm, based on the
fourth-highest maximum daily 8-hour
ozone concentration per year, averaged
over three years. 80 FR 65291.
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Whenever EPA promulgates a new or
revised NAAQS, CAA section 110(a)(1)
requires states to make SIP submissions
to provide for the implementation,
maintenance, and enforcement of the
NAAQS. This particular type of SIP
submission is commonly referred to as
an “infrastructure SIP.” These
submissions must meet the various
requirements of CAA section 110(a)(2),
as applicable. Due to ambiguity in some
of the language of CAA section
110(a)(2), EPA believes that it is
appropriate to interpret these provisions
in the specific context of acting on
infrastructure SIP submissions. EPA has
previously provided comprehensive
guidance on the application of these
provisions through a guidance
document for infrastructure SIP
submissions and through regional
actions on infrastructure submissions.?
Unless otherwise noted below, EPA is
following that existing approach in
acting on Virginia’s submission. In
addition, in the context of acting on
such infrastructure submissions, EPA
evaluates the submitting state’s SIP for
facial compliance with statutory and
regulatory requirements, not for the
state’s implementation of its SIP.2 EPA
has other authority to address any issues
concerning a state’s implementation of
the rules, regulations, consent orders,
etc. that comprise its SIP.

II. Summary of SIP Revision and EPA
Analysis

On January 28, 2019, the
Commonwealth of Virginia formally
submitted, through the Virginia
Department of Environmental Quality
(VADEQ), a SIP revision to satisfy the
infrastructure requirements of CAA
section 110(a) for the 2015 ozone
NAAQS (referred to as “Virginia’s
submittal’’). Virginia’s submittal
addresses the following infrastructure
elements, or portions thereof, for the
2015 ozone NAAQS: CAA section
110(a)(2)(A), (B), (C), (D)H)(ID), D(ii), (E),
(), (G), (H), (), (K), (L), and (M).

Virginia’s January 28, 2019 submittal
does not address the following elements

1EPA explains and elaborates on these
ambiguities and its approach to address them in
“Guidance on Infrastructure State Implementation
Plan (SIP) Elements under Clean Air Act Sections
110(a)(1) and 110(a)(2),” Memorandum from
Stephen D. Page, September 13, 2013 (also referred
to as “2013 Infrastructure Guidance”), included in
the docket for this rulemaking action available at
www.regulations.gov, Docket ID Number EPA-R03—
OAR-2019-0162, as well as in numerous agency
actions, including EPA’s prior action on Virginia’s
infrastructure SIP to address the interstate transport
requirements for the 2012 fine particulate matter
NAAQS (83 FR 21233, May 9, 2018).

2See U.S. Court of Appeals for the Ninth Circuit
decision in Montana Environmental Information
Center v. EPA, No. 16-71933 (Aug. 30, 2018).

of CAA section 110(a)(2): The portion of
element (C) referring to permit programs
known as nonattainment new source
review (NNSR); sub-element (D){)(I)
related to interstate transport; and
element (I), which pertains to the
nonattainment requirements of part D,
title I of the CAA. According to EPA’s
2013 Infrastructure Guidance, both
element (I) and the portion of element
(C) related to NNSR pertain to part D of
title I of the CAA, which addresses SIP
requirements and submission deadlines
for areas designated nonattainment for a
NAAQS. Both elements pertain to SIP
revisions that are collectively referred to
as nonattainment SIPs or attainment
plans. Such SIP revisions are required if
an area is designated nonattainment
and, if required, would be due to EPA
by the dates statutorily prescribed in
CAA part D, subparts 2 through 5.
Because the CAA directs states to
submit these plan elements on a
separate schedule, EPA does not believe
it is necessary for states to include these
elements in the infrastructure SIP
submission due three years after
adoption or revision of a NAAQS.
Virginia’s submittal also did not address
CAA section 110(a)(2)(D)(i)(I) related to
interstate transport for the 2015 ozone
NAAQS. Therefore, EPA is not
proposing any action related to
Virginia’s obligations under section
110(a)(2)(D)(1)({) for the 2015 ozone
NAAQS. EPA will take separate action
on CAA section 110(a)(2)(D)(i)(I) for the
2015 ozone NAAQS once Virginia
submits a SIP revision addressing this
sub-element.

Based upon EPA’s review of Virginia’s
January 28, 2019 SIP revision, EPA is
proposing to determine that Virginia’s
submittal satisfies the infrastructure
elements of CAA section 110(a)(2)(A),
(B), (C), (D)H)(ID), D), (E), (F), (G), (H),
M, (K), (L), and (M) for the 2015 ozone
NAAQS.

A detailed summary of EPA’s review
and rationale for approving Virginia’s
submittal may be found in the technical
support document (TSD) for this
proposed rulemaking action included in
the docket for this rulemaking action
available at www.regulations.gov,
Docket ID Number EPA-R03—OAR—
2019-0162.

III. Proposed Action

EPA is proposing to find that
Virginia’s January 28, 2019 submittal
satisfies the following infrastructure
requirements of CAA section 110(a) for
the 2015 ozone NAAQS: CAA section
110(a)(2)(A)